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Appointments 
Appointments for December 2, 2020 

Appointed to the Governor's Committee on People with Disabilities, 
for a term to expire February 1, 2021, Kristopher "Kris" Workman of 
Adkins, Texas (replacing Archer S. Hadley of Austin, who resigned). 

Appointed to the Texas Physician Assistant Board, for a term to expire 
February 1, 2023, Gregory S. "Greg" Rowin, D.O. of Harlingen, Texas 
(replacing John S. Scott, Jr., D.O. of Keller, who resigned). 

Appointments for December 3, 2020 

Appointed to the Texas Farm and Ranch Lands Conservation Council, 
for a term to expire February 1, 2025, Romey L. Swanson of Austin, 
Texas (replacing James D. "Jim" Bradbury of Austin, who resigned). 

Appointments for December 7, 2020 

Appointed to the Early Childhood Intervention Advisory Committee, 
for a term to expire February 1, 2025, Stephanie E. Perry of Denton, 
Texas (replacing Barbara R. Knighton of Spring, whose term expired). 

Greg Abbott, Governor 
TRD-202005360 

♦ ♦ ♦ 
Proclamation 41-3787 

TO ALL TO WHOM THESE PRESENTS SHALL COME: 

WHEREAS, I, Greg Abbott, Governor of Texas, issued a disaster 
proclamation on March 13, 2020, certifying under Section 418.014 of 
the Texas Government Code that the novel coronavirus (COVID-19) 
poses an imminent threat of disaster for all counties in the State of 
Texas; and 

WHEREAS, in each subsequent month effective through today, I have 
issued proclamations renewing the disaster declaration for all Texas 
counties; and 

WHEREAS, the Commissioner of the Texas Department of State 
Health Services, Dr. John Hellerstedt, has determined that COVID-19 
represents a public health disaster within the meaning of Chapter 81 
of the Texas Health and Safety Code; and 

WHEREAS, I have issued executive orders and suspensions of Texas 
laws in response to COVID-19, aimed at protecting the health and 
safety of Texans and ensuring an effective response to this disaster; 
and 

WHEREAS, a state of disaster continues to exist in all counties due to 
COVID-19; 

NOW, THEREFORE, in accordance with the authority vested in me by 
Section 418.014 of the Texas Government Code, I do hereby renew the 
disaster proclamation for all counties in Texas. 

Pursuant to Section 418.017, I authorize the use of all available re-
sources of state government and of political subdivisions that are rea-
sonably necessary to cope with this disaster. 

Pursuant to Section 418.016, any regulatory statute prescribing the pro-
cedures for conduct of state business or any order or rule of a state 
agency that would in any way prevent, hinder, or delay necessary action 
in coping with this disaster shall be suspended upon written approval 
of the Office of the Governor. However, to the extent that the enforce-
ment of any state statute or administrative rule regarding contracting 
or procurement would impede any state agency's emergency response 
that is necessary to cope with this declared disaster, I hereby suspend 
such statutes and rules for the duration of this declared disaster for that 
limited purpose. 

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my office in the 
City of Austin, Texas, this the 6th day of December, 2020. 

Greg Abbott, Governor 
TRD-202005271 

♦ ♦ ♦ 
Proclamation 41-3788 

TO ALL TO WHOM THESE PRESENTS SHALL COME: 

WHEREAS, I, GREG ABBOTT, Governor of the State of Texas, 
issued a disaster proclamation on August 23, 2017, certifying that Hur-
ricane Harvey posed a threat of imminent disaster for Aransas, Austin, 
Bee, Brazoria, Calhoun, Chambers, Colorado, DeWitt, Fayette, Fort 
Bend, Galveston, Goliad, Gonzales, Harris, Jackson, Jefferson, Jim 
Wells, Karnes, Kleberg, Lavaca, Liberty, Live Oak, Matagorda, 
Nueces, Refugio, San Patricio, Victoria, Waller, Wharton, and Wilson 
counties; and 

WHEREAS, the disaster proclamation of August 23, 2017, was subse-
quently amended on August 26, August 27, August 28, and September 
14 to add the following counties to the disaster proclamation: Angelina, 
Atascosa, Bastrop, Bexar, Brazos, Burleson, Caldwell, Cameron, Co-
mal, Grimes, Guadalupe, Hardin, Jasper, Kerr, Lee, Leon, Madison, 
Milam, Montgomery, Newton, Orange, Polk, Sabine, San Augustine, 
San Jacinto, Trinity, Tyler, Walker, Washington, and Willacy; and 

WHEREAS, on September 20, 2017, and in each subsequent month 
effective through today, I issued proclamations renewing the disaster 
declaration for all counties listed above; and 

WHEREAS, due to the catastrophic damage caused by Hurricane Har-
vey, a state of disaster continues to exist in those same counties; 

NOW, THEREFORE, in accordance with the authority vested in me by 
Section 418.014 of the Texas Government Code, I do hereby renew the 
disaster proclamation for the 60 counties listed above. 
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♦ ♦ ♦ 

Pursuant to Section 418.017 of the code, I authorize the use of all avail-
able resources of state government and of political subdivisions that are 
reasonably necessary to cope with this disaster. 

Pursuant to Section 418.016 of the code, any regulatory statute pre-
scribing the procedures for conduct of state business or any order or 
rule of a state agency that would in any way prevent, hinder, or delay 
necessary action in coping with this disaster shall be suspended upon 
written approval of the Office of the Governor. However, to the ex-
tent that the enforcement of any state statute or administrative rule re-
garding contracting or procurement would impede any state agency's 
emergency response that is necessary to protect life or property threat-
ened by this declared disaster, I hereby authorize the suspension of such 
statutes and rules for the duration of this declared disaster. 

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities. 

IN TESTIMONY WHEREOF, I have hereunto signed my name and 
have officially caused the Seal of State to be affixed at my office in the 
City of Austin, Texas, this the 6th day of December, 2020. 

Greg Abbott, Governor 
TRD-202005272 
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♦ ♦ ♦ 

Opinions 
Opinion No. KP-0343 

The Honorable James White 

Chair, House Committee on Corrections 

Texas House of Representatives 

Post Office Box 2910 

Austin, Texas 78768-2910 

Re: Whether a peace officer has a duty to intervene to prevent another 
peace officer from violating the rights of a citizen (RQ-0357-KP) 

S U M M A R Y 

Article 2.13(a) of the Code of Criminal Procedure makes it "the duty of 
every peace officer to preserve the peace within the officer's jurisdic-
tion." Section 39.03 of the Penal Code makes it a criminal offense for a 
public servant to deny or impede "another in the exercise or enjoyment 

of any right, privilege, power, or immunity, knowing his conduct is un-
lawful." You do not cite to any judicial opinion, and we find none, in 
which a court applied Code of Criminal Procedure article 2.13 or Penal 
Code section 39.03 to seek civil or criminal redress against a peace of-
ficer for failure to intervene. Thus, we cannot conclude that there is an 
absolute duty for an officer to intervene under the circumstances you 
describe. 

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110. 
TRD-202005328 
Austin Kinghorn 
General Counsel 
Office of the Attorney General 
Filed: December 8, 2020 
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TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 1. AGENCY ADMINISTRATION 
SUBCHAPTER A. GENERAL PROVISIONS 
19 TAC §1.15 

The Texas Higher Education Coordinating Board is renewing the 
effectiveness of emergency amended §1.15 for a 60-day period. 
The text of the emergency rule was originally published in the 
September 4, 2020, issue of the Texas Register (45 TexReg 
6170). 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005248 
Nichole Bunker-Henderson 
General Counsel 
Texas Higher Education Coordinating Board 
Original effective date: August 26, 2020 
Expiration date: February 21, 2021 
For further information, please call: (512) 427-6548 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 553. LICENSING STANDARDS 
FOR ASSISTED LIVING FACILITIES 
SUBCHAPTER K. COVID-19 RESPONSE 
26 TAC §553.2001 

The Health and Human Services Commission is renewing the 
effectiveness of emergency new §553.2001 for a 60-day period. 
The text of the emergency rule was originally published in the 
August 21, 2020, issue of the Texas Register (45 TexReg 5707). 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005231 

Nycia Deal 
Attorney 
Health and Human Services Commission 
Original effective date: August 11, 2020 
Expiration date: February 6, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

CHAPTER 558. LICENSING STANDARDS 
FOR HOME AND COMMUNITY SUPPORT 
SERVICES AGENCIES 
SUBCHAPTER I. RESPONSE TO COVID-19 
AND PANDEMIC-LEVEL COMMUNICABLE 
DISEASE 
26 TAC §558.950 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) adopts on an emergency basis 
in Title 26 Texas Administrative Code, Chapter 558 Licensing 
Standards for Home and Community Support Services Agen-
cies, new §558.950, concerning an emergency rule in response 
to COVID-19, in order to describe requirements for visitation in 
a hospice inpatient unit. As authorized by Government Code 
§2001.034, HHSC may adopt an emergency rule without prior 
notice or hearing upon finding that an imminent peril to the pub-
lic health, safety, or welfare requires adoption on fewer than 30 
days' notice. Emergency rules adopted under Texas Govern-
ment Code §2001.034 may be effective for not longer than 120 
days and may be renewed for not longer than 60 days. 
BACKGROUND AND PURPOSE 

The purpose of the emergency rulemaking is to support the 
Governor's March 13, 2020, proclamation certifying that the 
COVID-19 virus poses an imminent threat of disaster in the 
state and declaring a state of disaster for all counties in Texas. 
In this proclamation, the Governor authorized the use of all 
available resources of state government and of political subdi-
visions that are reasonably necessary to cope with this disaster 
and directed that government entities and businesses would 
continue providing essential services. HHSC accordingly finds 
that an imminent peril to the public health, safety, and welfare 
of the state requires immediate adoption of this emergency rule 
for Hospice Inpatient Units COVID-19 Response - Reopening 
Visitation. 
To protect clients in hospice inpatient units and the public health, 
safety, and welfare of the state during the COVID-19 pandemic, 
HHSC is adopting an emergency rule to allow limited indoor and 
outdoor visitation in a hospice inpatient unit. The purpose of the 
rule is to describe the requirements related to such visits. The 
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rule further describes family education visits as unique to the 
hospice array of services to the family of the hospice client. 
STATUTORY AUTHORITY 

The emergency rulemaking is adopted under Texas Government 
Code §2001.034 and §531.0055 and Texas Health and Safety 
Code §142.012. Texas Government Code §2001.034 autho-
rizes the adoption of emergency rules without prior notice and 
hearing, if an agency finds that an imminent peril to the public 
health, safety, or welfare requires adoption of a rule on fewer 
than 30 days' notice. Texas Government Code §531.0055 au-
thorizes the Executive Commissioner of the HHSC to adopt rules 
and policies necessary for the operation and provision of health 
and human services by the health and human services system. 
Texas Health and Safety Code §142.012 authorizes the Execu-
tive Commissioner of HHSC to adopt rules governing implemen-
tation of Chapter 142 of Texas Health and Safety Code, concern-
ing Home and Community Support Services. 
The new section implements Texas Government Code 
§531.0055 and Texas Health and Safety Code §142.012. 
§558.950. Hospice Inpatient Units COVID-19 Response--Reopening 
Visitation. 

(a) The following words and terms, when used in this section, 
have the following meanings. 

(1) Closed window visit--A personal visit between a client 
and visitor during which the client and personal visitor are separated by 
a closed window and the visitor does not enter the building. A closed 
window visit is permitted at all hospice inpatient units and for all clients 
of a hospice inpatient unit. 

(2) COVID-19 negative--A person who has tested negative 
for COVID-19, is not exhibiting symptoms of COVID-19, and has had 
no known exposure to the virus since the negative test. 

(3) COVID-19 positive--A person who has tested positive 
for COVID-19 and does not yet meet Centers for Disease Control and 
Prevention (CDC) guidance for the discontinuation of transmission-
based precautions. 

(4) End-of-life visit--A personal visit between a visitor and 
a client who is actively dying. An end-of-life visit is permitted in all 
hospice inpatient units and for all clients of a hospice inpatient unit at 
the end of life. 

(5) Essential caregiver--A family member or other outside 
caregiver, including a friend, volunteer, private personal caregiver or 
court appointed guardian, who is at least 18-years-old and has been 
designated by a client or legal representative to provide regular care 
and support to the client. 

(6) Essential caregiver visit--A personal visit between a 
client and a designated essential caregiver, as described in subsection 
(e) of this section. An essential caregiver visit is permitted in all hos-
pice inpatient units for COVID-19 negative and unknown COVID-19 
status clients. 

(7) Facility-acquired COVID-19--A COVID-19 infection 
that is acquired after admission to a hospice inpatient unit and was not 
present at the end of the 14-day quarantine period following admission 
or readmission. 

(8) Family education visit--A visit between a family edu-
cation visitor and a client who is in the hospice inpatient unit for an 
intensive stay for the purpose of hospice staff educating the family ed-
ucation visitor on proper equipment utilization or care of the client after 
discharge from the unit. 

(9) Family education visitor--An individual (who may or 
may not be an essential caregiver) designated by a client who provides 
regular care and support to the client while the client is in the hospice 
inpatient unit for an intensive stay for the purpose of learning proper 
equipment utilization or care of the client after discharge from the unit. 

(10) Open window visit--A personal visit between a client 
and visitor during which the client and personal visitor are separated 
by an open window. 

(11) Outbreak--One or more laboratory-confirmed cases of 
COVID-19 identified in either a client or paid or unpaid staff. 

(12) Outdoor visit--A personal visit between a client and 
one or more personal visitors that occurs in-person in a dedicated out-
door space. 

(13) Persons providing critical assistance--Providers of es-
sential services, persons with legal authority to enter, family members 
or friends of clients at the end of life, family education visitors, and 
designated essential caregivers as described in subsection (e) of this 
section. 

(14) Persons with legal authority to enter--Law enforce-
ment officers and government personnel performing their official du-
ties. 

(15) Plexiglass indoor visit--A personal visit between a 
client and one or more personal visitors, during which the client and 
the visitor are both inside the hospice inpatient unit but within a booth, 
separated by a plexiglass barrier, and the client remains on one side of 
the barrier and the visitor remains on the opposite side of the barrier. 

(16) Providers of essential services--Hospice employees 
and contractors, including physicians, nurses, hospice aides, social 
workers, therapists, spiritual counselors, and volunteers. 

(17) Salon services visit--A personal visit between a client 
and a salon services visitor, as described in subsection (n) of this sec-
tion. A salon services visit is permitted in all hospice inpatient units 
for COVID-19 negative clients. 

(18) Salon services visitor--A barber, beautician, or cosme-
tologist providing hair care or personal grooming services to a client. 

(19) Unknown COVID-19 status--The status of a person 
who is a new admission or readmission, has spent one or more nights 
away from the hospice inpatient unit, has had known exposure or close 
contact with a person who is COVID-19 positive, or who is exhibiting 
symptoms of COVID-19 while awaiting test results. 

(20) Vehicle parade--A personal visit between a client and 
one or more personal visitors, during which the client remains outdoors 
on the hospice inpatient unit grounds, and a visitor drives past in a 
vehicle. 

(b) A hospice agency operating a hospice inpatient unit must 
screen all visitors outside of the unit prior to allowing them to enter, ex-
cept emergency services personnel entering the unit in an emergency 
and personal visitors participating in a vehicle parade or a closed win-
dow visit. Visitor screenings must be documented in a log kept at the 
entrance to the hospice inpatient unit, which must include the name of 
each person screened, the date and time of the screening, and the re-
sults of the screening. The visitor screening log may contain protected 
health information and must be protected in accordance with applica-
ble state and federal law. 

(c) Visitors who meet any of the following screening criteria 
must leave the hospice inpatient unit and reschedule the visit: 
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(1) fever, defined as a temperature of 100.4 Fahrenheit and 
above; 

(2) signs or symptoms of COVID-19, including chills, 
cough, shortness of breath or difficulty breathing, fatigue, muscle 
or body aches, headache, new loss of taste or smell, sore throat, 
congestion or runny nose, nausea or vomiting, or diarrhea; 

(3) any other signs and symptoms as outlined by the Cen-
ters for Disease Control and Prevention (CDC) in Symptoms of Coro-
navirus at cdc.gov; 

(4) contact in the last 14 days with someone who has a con-
firmed diagnosis of COVID-19, is under investigation for COVID-19, 
or is ill with a respiratory illness, unless the visitor is seeking entry to 
provide critical assistance; or 

(5) has a positive COVID-19 test result from a test per-
formed in the last 10 days. 

(d) A hospice agency operating a hospice inpatient unit may 
allow persons providing critical assistance, including essential care-
givers and family education visitors, to enter the unit if they pass the 
screening in subsection (c) of this section, except as provided in sub-
sections (f)(8)(H) and (f)(9)(F) of this section. A hospice agency op-
erating a hospice inpatient unit shall not prohibit entry of persons with 
legal authority to enter when performing their official duties, unless 
they do not pass the screening in subsection (c) of this section. 

(e) The hospice agency operating a hospice inpatient unit must 
develop and enforce family education visit policies and procedures 
which must address the requirements in this subsection. 

(1) A hospice inpatient unit client may designate up to three 
family education visitors. An individual may be designated as both a 
family education visitor and an essential caregiver. 

(2) No more than two family education visitors may attend 
a family education visit in person at the same time. 

(3) Each family education visit is limited to no longer than 
12 hours, unless the hospice agency determines it can ensure the health 
and safety of all clients and family education visitors during a visit of 
longer duration and adjusts the duration of the visit accordingly. 

(4) A family education visit is permitted for clients who are 
COVID-19 negative, COVID-19 positive, and clients with unknown 
COVID-19 status. 

(5) The hospice agency must provide appropriate personal 
protective equipment (PPE) to the family education visitor for use dur-
ing the entirety of each family education visit, including provision of 
replacement PPE if the equipment becomes soiled, damaged, or other-
wise ineffective. 

(6) The hospice agency must develop a strategy for 
COVID-19 testing of family education visitors. 

(7) The hospice agency must develop a written agreement 
that the family education visitor understands and agrees to follow the 
applicable policies, procedures, and requirements. 

(8) The hospice agency must provide training for each fam-
ily education visitor on proper PPE usage and infection control mea-
sures, hand hygiene, and cough and sneeze etiquette. 

(9) The family education visitor must wear a surgical or 
N95 respirator, and any other appropriate PPE recommended by CDC 
guidance and the hospice agency's policy, while in the hospice inpatient 
unit. 

(10) The family education visitor must: 

(A) sign an agreement to leave the hospice inpatient 
unit at the appointed time, unless otherwise approved by the hospice 
agency; 

(B) self-monitor for signs and symptoms of COVID-19; 
and 

(C) not participate in visits if the designated family edu-
cation visitor has signs and symptoms of COVID-19, active COVID-19 
infection, or other communicable diseases. 

(11) The hospice agency staff must escort the family edu-
cation visitor from the hospice inpatient unit entrance to the designated 
visitation area at the start of each visit. 

(12) The hospice agency staff must escort the family edu-
cation visitor from the designated visitation area to the hospice inpa-
tient unit exit at the end of each visit. 

(13) The hospice agency may cancel the family education 
visit if the family education visitor fails to comply with the agency's 
policy regarding visitation or other applicable requirements in this sec-
tion. 

(14) If the hospice agency must cancel the family educa-
tion visit, the hospice agency must discuss the situation with the inter-
disciplinary team and arrange for family education at the client's home 
or independent location in accordance with 26 TAC §558.288 of this 
chapter (relating to Coordination of Services) and the client's plan of 
care. 

(f) The following requirements apply to essential caregiver 
visits. 

(1) There may be up to two permanently designated essen-
tial caregiver visitors per client. 

(2) Only one essential caregiver at a time may visit a client. 

(3) Each visit is limited to two hours, unless the hospice 
agency determines that it can only accommodate a visit for a shorter 
duration or that it can accommodate a longer duration and adjusts the 
duration of the visit accordingly. 

(4) The visit may occur outdoors, in the client's room, or in 
another area in the hospice inpatient unit that limits visitor movement 
through the unit and interaction with other clients. 

(5) Essential caregiver visitors do not have to maintain 
physical distancing between themselves and the client they are visit-
ing, but they must maintain physical distancing between themselves 
and all other clients and staff. 

(6) The client must wear a face mask or face covering over 
both the mouth and nose (if tolerated) throughout the visit. 

(7) The hospice agency operating a hospice inpatient unit 
must develop and enforce essential caregiver visitation policies and 
procedures, which include: 

(A) a testing strategy for designated essential care-
givers; 

(B) a written agreement that the essential caregiver un-
derstands and agrees to follow the applicable policies, procedures, and 
requirements; 

(C) training each designated essential caregiver on 
proper PPE usage and infection control measures, hand hygiene, and 
cough and sneeze etiquette; 
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(D) that the essential caregiver must wear a face mask 
and any other appropriate PPE recommended by CDC guidance and 
the hospice agency's policy, while in the hospice inpatient unit; 

(E) expectations regarding using only designated 
entrances and exits as directed; 

(F) limiting visitation to the area designated by the hos-
pice agency in accordance with paragraph (4) of this subsection; 

(G) hospice agency staff escorting the essential care-
giver from the hospice inpatient unit entrance to the designated visi-
tation area at the start of each visit; and 

(H) hospice agency staff escorting the essential care-
giver from the designated visitation area to the hospice inpatient unit 
exit at the end of each visit. 

(8) The hospice agency operating a hospice inpatient unit 
must: 

(A) inform the essential caregiver visitor of applicable 
policies, procedures, and requirements; 

(B) approve the visitor's face mask, and any other 
appropriate PPE recommended by CDC guidance and the hospice 
agency's policy, or provide an approved face mask and other PPE; 

(C) maintain documentation of the essential caregiver 
visitor's agreement to follow the applicable policies, procedures, and 
requirements; 

(D) maintain documentation of the essential caregiver 
visitor's training, as required in paragraph (7)(C) of this subsection; 

(E) maintain documentation of the date of last 
COVID-19 test as reported by the essential caregiver; 

(F) document the identity of each essential caregiver in 
the client's records and verify the identity of the essential caregiver by 
creating an essential caregiver visitor badge; 

(G) maintain a record of each essential caregiver visit, 
including: 

(i) the date and time of the arrival and departure of 
the essential caregiver visitor; 

(ii) the name of the essential caregiver visitor; 

(iii) the name of the client being visited; and 

(iv) attestation that the identity of the essential care-
giver visitor was confirmed; and 

(H) prevent visitation by the essential caregiver if the 
client has an active COVID-19 infection. 

(9) The essential caregiver must: 

(A) wear a face mask over both the mouth and nose and 
any other appropriate PPE recommended by CDC guidance and the 
hospice agency's policy, while in the hospice inpatient unit; 

(B) have a negative COVID-19 test result from a test 
performed no more than 14 days before the first essential caregiver 
visit, unless the hospice agency chooses to perform a rapid test prior to 
entry in the hospice inpatient unit; 

(C) sign an agreement to leave the hospice inpatient 
unit at the appointed time, unless otherwise approved by the hospice 
agency; 

(D) self-monitor for signs and symptoms of COVID-
19; 

(E) not participate in visits if the designated essential 
caregiver has signs and symptoms of COVID-19, active COVID-19 
infection, or other communicable diseases; and 

(F) not participate in essential caregiver visits if the 
client has an active COVID-19 infection. 

(10) The hospice agency may cancel the essential caregiver 
visit if the essential caregiver fails to comply with the agency's policy 
regarding essential caregiver visits or applicable requirements in this 
section. 

(g) A hospice agency operating a hospice inpatient unit ap-
proved by the Texas Health and Human Services Commission (HHSC) 
may allow limited personal visitation, as permitted by this section, 
upon receiving an approved visitation designation. Approved visita-
tion designation for a hospice inpatient unit is not required for a closed 
window visit, end-of-life visit, or visits by persons providing critical 
assistance including essential caregivers. If a hospice agency operat-
ing a hospice inpatient unit fails to comply with the requirements of this 
section, HHSC may rescind the visitation designation and may take en-
forcement action in accordance with Subchapter F of this chapter. 

(h) To request a visitation designation, a hospice agency oper-
ating a hospice inpatient unit must submit a completed Long-Term Care 
Regulatory (LTCR) Form 7004 (Reopening Visitation Status Attesta-
tion), including a map of the hospice inpatient unit indicating which 
areas, units, wings, halls, or buildings accommodate COVID-19 neg-
ative, COVID-19 positive, and unknown COVID-19 status clients, to 
the Regional Director in the LTCR Region where the hospice inpatient 
unit is located. 

(i) To receive a visitation designation, a hospice agency oper-
ating a hospice inpatient unit must demonstrate that: 

(1) it has separate areas, units, wings, halls, or buildings 
designated for COVID-19 positive, COVID-19 negative, and unknown 
COVID-19 status clients cohorts; 

(2) separate, dedicated staff are working exclusively in the 
separate areas, units, wings, halls, or buildings for clients who are 
COVID-19 positive, COVID-19 negative, or unknown COVID-19 sta-
tus; 

(3) there have been no confirmed COVID-19 cases for at 
least 14 consecutive days in staff working in the area, unit, wing, hall, 
or building that accommodates clients who are COVID-19 negative; 

(4) there have been no facility-acquired COVID-19 con-
firmed cases for at least 14 consecutive days in clients in the COVID-19 
negative area, unit, wing, hall, or building; 

(5) staff are designated to work with only one client cohort 
and the designation does not change from one day to another; and 

(6) if a hospice inpatient unit has had previous cases of 
COVID-19 in staff or clients in the area, unit, wing, hall, or building 
that accommodates clients who are COVID-19 negative, HHSC can 
confirm the following: 

(A) all staff and clients in the COVID-19 negative area, 
unit, wing, hall, or building have fully recovered; 

(B) the hospice agency has adequate staffing to con-
tinue care for all clients in the hospice inpatient unit and supervise visits 
permitted by this section; and 

(C) the hospice inpatient unit is in compliance with in-
fection control requirements and emergency rules related to COVID-
19. 
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(j) A hospice agency operating a hospice inpatient unit must 
provide instructional signage throughout the unit and proper visitor ed-
ucation regarding: 

(1) the signs and symptoms of COVID-19 signs; 

(2) infection control precautions; and 

(3) other applicable hospice inpatient unit practices (e.g., 
use of face mask or other appropriate PPE, specified entries and exits, 
routes to designated visitation areas, and hand hygiene). 

(k) A hospice agency operating a hospice inpatient unit with 
a visitation designation may allow outdoor visits, open window vis-
its, vehicle parades, and plexiglass indoor visits involving clients and 
personal visitors. The following limits apply to all visitation allowed 
under this subsection. 

(1) Visits must be scheduled in advance and are by appoint-
ment only. 

(2) Visitation appointments must be scheduled to allow 
time for cleaning and sanitization of the visitation area between visits. 

(3) Open window visits, vehicle parades, outdoor visits, 
and plexiglass indoor visits are permitted, as can be accommodated 
by the hospice inpatient unit, only for clients who are COVID-19 neg-
ative. 

(4) Closed window visits and end-of-life visits are permit-
ted for clients who are COVID-19 negative, COVID-19 positive, or 
unknown COVID-19 status, as can be accommodated by the hospice 
inpatient unit. 

(5) Physical contact between clients and visitors is prohib-
ited, except for essential caregiver visits and end-of-life visits. 

(6) Visits are permitted only where adequate space is avail-
able that meets criteria and when adequate staff are available to monitor 
visits. Essential caregiver visits and end-of-life visits can take place in 
the client's room or other area of the hospice inpatient unit separated 
from other clients. The hospice inpatient unit must limit the movement 
of the visitor through the unit to ensure interaction with other clients is 
minimized. 

(7) The visitor must wear a face mask or face covering over 
both the mouth and nose throughout the visit, except visitors participat-
ing in a vehicle parade or closed window visit. 

(8) The client must wear a face mask or face covering over 
both the mouth and nose (if tolerated) throughout the visit. 

(9) The hospice inpatient unit must ensure physical dis-
tancing of at least six feet is maintained between visitors and clients 
at all times and limit the number of visitors and clients in the visitation 
area, as needed to ensure physical distancing is maintained. Essen-
tial caregiver visitors and end-of-life visitors do not have to maintain 
physical distancing between themselves and the client they are visiting, 
but they must maintain physical distancing between themselves and all 
other clients, staff, and other visitors. 

(10) The hospice inpatient unit must limit the number of 
visitors per client per week, and the length of time per visit, to ensure 
equal access by all clients to visitors. 

(11) Cleaning and disinfecting of the visitation area, furni-
ture, and all other items must be performed, per CDC guidance, before 
and after each visit. 

(12) The hospice agency must ensure a comfortable and 
safe outdoor visiting area, considering outside air temperatures and 
ventilation, for outdoor visits, open window visits, and vehicle parades. 

(13) For outdoor visits, the hospice agency must designate 
an outdoor area for visitation that is separated from clients and limits 
the ability of the visitor to interact with clients. 

(14) A hospice agency must provide hand washing stations, 
or hand sanitizer, to the visitor and client before and after visits, except 
visitors participating in a vehicle parade or closed window visit. 

(15) The visitor and the client must practice hand hygiene 
before and after the visit, except visitors participating in a vehicle pa-
rade or closed window visit. 

(l) The following requirements apply to vehicle parades. 

(1) Visitors must remain in their vehicles throughout the 
parade. 

(2) The hospice inpatient unit must ensure physical dis-
tancing of at least six feet is maintained between clients throughout 
the parade. 

(3) The hospice inpatient unit must ensure clients are not 
closer than 10 feet to the vehicles for safety reasons. 

(4) The client must wear a face mask or face covering over 
both the mouth and nose (if tolerated) throughout the visit. 

(m) The following requirements apply to plexiglass indoor 
visits. 

(1) The plexiglass booth must be installed in an area of the 
hospice inpatient unit where it does not impede a means of egress, does 
not impede or interfere with any fire safety equipment or system, and 
does not offer access to the rest of the unit or contact between the visi-
tors and other clients. 

(2) Prior to using the booth, the hospice agency must sub-
mit a photo of the plexiglass visitation booth and its location in the 
hospice inpatient unit, to the Life Safety Code Program Manager in the 
LTCR Region in which the unit is located, and receive approval from 
HHSC. 

(3) The visit must be supervised by hospice agency staff 
for the duration of the visit. 

(4) The client must wear a face mask or face covering (if 
tolerated) throughout the visit. 

(5) The visitor must wear a face mask or face covering over 
both the mouth and nose throughout the visit. 

(6) The hospice inpatient unit shall limit the number of vis-
itors and clients in the visitation area, as needed. 

(n) If a hospice agency operating a hospice inpatient unit will 
allow salon services visits, then the hospice agency may allow a salon 
services visitor to enter the hospice inpatient unit to provide services 
to a client only if: 

(1) the salon services visitor passes the screening described 
in subsection (c) of this section; 

(2) the salon services visitor agrees to comply with the 
most current version of the Minimum Standard Health Protocols 
- Checklist for Cosmetology Salons/Hair Salons, located online at 
open.texas.gov; and 

(3) the requirements of subsection (n) of this section are 
met. 

(o) The following requirements apply to salon services visits. 

(1) Each visit is limited to two hours, unless the hospice 
agency determines that it can only accommodate a visit for a shorter 
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duration or that it can accommodate a longer duration and adjusts the 
duration of the visit accordingly. 

(2) The visit may occur outdoors, in the client's room, or in 
another area in the hospice inpatient unit that limits visitor movement 
through the unit and interaction with other clients. 

(3) Salon services visitors do not have to maintain physical 
distancing between themselves and the client they are visiting, but they 
must maintain physical distancing between themselves and all other 
clients and staff. 

(4) The client must wear a face mask or face covering over 
both the mouth and nose (if tolerated) throughout the visit. 

(5) The hospice agency operating a hospice inpatient unit 
must develop and enforce salon services visitation policies and proce-
dures, which include: 

(A) a testing strategy for salon services visitors; 

(B) a written agreement that the salon services visitor 
understands and agrees to follow the applicable policies, procedures, 
and requirements; 

(C) training each salon services visitor on proper PPE 
usage and infection control measures, hand hygiene, and cough and 
sneeze etiquette; 

(D) that the salon services visitor must wear a face 
mask, and any other appropriate PPE recommended by CDC guidance 
and the hospice agency's policy, while in the hospice inpatient unit; 

(E) expectations regarding using only designated 
entrances and exits, as directed; 

(F) limiting visitation to the area designated by the hos-
pice agency in accordance with paragraph (2) of this subsection; 

(G) hospice agency staff escorting the salon services 
visitor from the hospice inpatient unit entrance to the designated visi-
tation area at the start of each visit; and 

(H) hospice agency staff escorting the salon services 
visitor from the designated visitation area to the hospice inpatient unit 
exit at the end of each visit. 

(6) The hospice agency operating a hospice inpatient unit 
must: 

(A) inform the salon services visitor of applicable poli-
cies, procedures, and requirements; 

(B) approve the visitor's face mask or provide an ap-
proved face mask; 

(C) maintain documentation of the salon services visi-
tor's agreement to follow the applicable policies, procedures, and re-
quirements; 

(D) maintain documentation of the salon services visi-
tor's training, as required in paragraph (5)(C) of this subsection; 

(E) maintain documentation of the date of last 
COVID-19 test, as reported by the salon services visitor; 

(F) document the identity of each salon services visitor 
in the hospice agency's records and verify the identity of the salon ser-
vices visitor by creating a salon services visitor badge; 

(G) maintain a record of each salon services visit, in-
cluding: 

(i) the date and time of the arrival and departure of 
the salon services visitor; 

(ii) the name of the salon services visitor; 

(iii) the name of the client being visited; and 

(iv) attestation that the identity of the salon services 
visitor was confirmed; and 

(H) prevent visitation by the salon services visitor if the 
client has an active COVID-19 infection. 

(7) The salon services visitor must: 

(A) wear a face mask over both the mouth and nose and 
any other appropriate PPE recommended by CDC guidance and the 
hospice agency's policy, while in the hospice inpatient unit; 

(B) have a negative COVID-19 test result from a test 
performed no more than 14 days before the first salon services visit, 
unless the hospice agency chooses to perform a rapid test prior to entry 
in the hospice inpatient unit; 

(C) sign an agreement to leave the hospice inpatient 
unit at the appointed time, unless otherwise approved by the hospice 
agency; 

(D) self-monitor for signs and symptoms of COVID-
19; 

(E) not participate in visits if the salon services visitor 
has signs and symptoms of COVID-19, active COVID-19 infection, or 
other communicable diseases; and 

(F) not participate in visits if the client has an active 
COVID-19 infection. 

(8) The hospice agency operating a hospice inpatient unit 
may cancel the salon services visit if the salon services visitor fails to 
comply with the hospice agency's policy regarding salon services visits 
or applicable requirements in this section. 

(p) If, at any time after a visitation designation is approved by 
HHSC, the area, unit, wing, hall, or building accommodating clients 
who are COVID-19 negative experiences an outbreak of COVID-19, 
the hospice agency must notify the Regional Director in the LTCR Re-
gion where the hospice inpatient unit is located that the area, unit, wing, 
hall, or building no longer meets visitation criteria, and all visitation, 
except a closed window visit, end-of-life visit, or visits by persons pro-
viding critical assistance including essential caregivers, must be can-
celled until the area, unit, wing, hall, or building meets the criteria de-
scribed in subsection (i) of this section and visitation approval is pro-
vided by HHSC. 

(q) If an executive order or other direction is issued by the 
Governor of Texas, the President of the United States, or another appli-
cable authority, that is more restrictive than this rule or any minimum 
standard relating to a hospice agency operating a hospice inpatient unit, 
the hospice agency must comply with the executive order or other di-
rection. 

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal 
authority to adopt. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005228 
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♦ ♦ ♦ 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 3, 2020 
Expiration date: April 1, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 

CHAPTER 19. NURSING FACILITY 
REQUIREMENTS FOR LICENSURE AND 
MEDICAID CERTIFICATION 
SUBCHAPTER CC. COVID-19 EMERGENCY 
RULE 

40 TAC §19.2802 

The Department of Aging and Disability Services is renewing the 
effectiveness of emergency new §19.2802 for a 60-day period. 
The text of the emergency rule was originally published in the 
August 21, 2020, issue of the Texas Register (45 TexReg 5711). 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005225 
Nycia Deal 
Attorney 
Department of Aging and Disability Services 
Original effective date: August 6, 2020 
Expiration date: February 1, 2021 
For further information, please call: (512) 438-3161 

EMERGENCY RULES December 18, 2020 45 TexReg 8947 





TITLE 16. ECONOMIC REGULATION 

PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 

CHAPTER 86. VEHICLE TOWING AND 
BOOTING 
16 TAC §86.700 

The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to an existing rule at 16 Texas 
Administrative Code (TAC), Chapter 86, §86.700, regarding the 
Vehicle Towing and Booting program. The proposed changes 
are referred to as the "proposed rule." 
EXPLANATION OF AND JUSTIFICATION FOR THE RULE 

The rules under 16 TAC, Chapter 86, implement Texas Occupa-
tions Code, Chapter 2308, Vehicle Towing and Booting. 
The proposed rule clarifies the limited locations to which a tow 
truck company or a tow truck operator may take a vehicle in-
volved in an Incident Management (IM) or other Non-Consent 
tow, by stating the two options in more concise language. 
Additionally, the proposed rule explicitly prohibits: 1) a tow truck 
company or tow operator from recommending or soliciting au-
thorization to tow or move a vehicle involved in an IM or other 
Non-Consent tow to any location other than a licensed vehicle 
storage facility (VSF) or 2) from obtaining authorization for any 
repairs or services other than those that are necessary for the 
tow. 
The proposed rule is necessary because the Department contin-
ues to see a rise in vehicle "flipping" - a practice which involves 
towing vehicles involved in IM or other Non-Consent tows from 
one location to an unlicensed and unregulated body shop for 
storage and unauthorized work. The proposed rule will explicitly 
prohibit this practice and allow the Department to prosecute both 
tow companies and tow truck operators for using deception and 
dishonesty to funnel disabled vehicles away from licensed VSFs 
where storage fees are regulated and capped. 
The need for rules addressing the practice of "flipping" has been 
discussed by the Towing and Storage Advisory Board for ap-
proximately one year. During the Board's September 22, 2020 
meeting, it formally requested that the Department engage in the 
rulemaking process on this issue and present it with a proposed 
draft. The Sunset Commission has also recommended that the 
Department consider rules on this issue. 
The proposed rules were presented to and discussed by the 
Towing and Storage Advisory Board at its meeting on Novem-

ber 18, 2020. The Advisory Board made the following change to 
the proposed rules: 
SECTION-BY-SECTION SUMMARY 

The proposed rule amends §86.700 by: 
1. adding tow truck operators to the persons or entities subject 
to the rule; 
2. explicitly adding Incident Management (IM) tows to the rule 
language to emphasize applicability to all types of Non-Consent 
tows; 
3. adding a prohibition on tow truck companies and tow truck op-
erators recommending or soliciting authorization to tow vehicles 
involved in IM and other Non-Consent tows to locations other 
than those allowed by rule; 
4. adding clarifying language to emphasize where a vehicle in-
volved in IM or other Non-Consent tows must be taken, if the 
vehicle operator selects a location of their own choosing and the 
tow truck company or tow truck operator declines to tow the ve-
hicle there; 
5. adding the word "ticket" to subsection (c); and 

6. renumbering all sections. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT 

Tony Couvillon, Policy Research and Budget Analyst, has deter-
mined that for each year of the first five years the proposed rules 
are in effect, there are no estimated additional costs or reduc-
tions in costs to state or local government as a result of enforcing 
or administering the proposed rules. 
Mr. Couvillon has determined that for each year of the first five 
years the proposed rules are in effect, there is no estimated in-
crease or loss in revenue to the state or local government as a 
result of enforcing or administering the proposed rules. 
Mr. Couvillon has determined that for each year of the first five 
years the proposed rules are in effect, enforcing or administer-
ing the proposed rules does not have foreseeable implications 
relating to costs or revenues of state governments. 
LOCAL EMPLOYMENT IMPACT STATEMENT 

Mr. Couvillon has determined that the proposed rules will not 
affect the local economy, so the agency is not required to prepare 
a local employment impact statement under Government Code 
§2001.022. 
PUBLIC BENEFITS 

Mr. Couvillon also has determined that for each year of the first 
five-year period the proposed rule is in effect, the public benefit 
will be that it clarifies where a vehicle can be taken when it is 
towed during an IM or other Non-Consent tow. The proposed 
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rule also provides protection from a tow company or operator 
who might attempt to solicit a vehicle owner on the side of the 
road or scene of an accident, to have the vehicle taken to a lo-
cation without regulated fees. Lastly, the proposed rule protects 
the public from bearing additional, possibly exorbitant costs, im-
posed by unregulated entities that can result from an unlawful 
solicitation by a tow operator at the scene of an accident or inci-
dent. 
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH PROPOSAL 

Mr. Couvillon has determined that for each year of the first five-
year period the proposed rule is in effect, there are no anticipated 
economic costs to persons who are required to comply with the 
proposed rule. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES 

There will be no adverse economic effect on small businesses, 
micro-businesses, or rural communities as a result of the pro-
posed rule. Since the agency has determined that the proposed 
rule will have no adverse economic effect on small businesses, 
micro-businesses, or rural communities, preparation of an Eco-
nomic Impact Statement and a Regulatory Flexibility Analysis, 
as detailed under Texas Government Code §2006.002, are not 
required. 
ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL 
IMPACT 

The proposed rule does not have a fiscal note that imposes a 
cost on regulated persons, including another state agency, a 
special district, or a local government. Therefore, the agency is 
not required to take any further action under Government Code 
§2001.0045. 
GOVERNMENT GROWTH IMPACT STATEMENT 

Pursuant to Government Code §2001.0221, the agency provides 
the following Government Growth Impact Statement for the pro-
posed rule. For each year of the first five years the proposed 
rule will be in effect, the agency has determined the following: 
1. The proposed rule does not create or eliminate a government 
program. 
2. Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing 
employee positions. 
3. Implementation of the proposed rule does not require an 
increase or decrease in future legislative appropriations to the 
agency. 
4. The proposed rule does not require an increase or decrease 
in fees paid to the agency. 
5. The proposed rule does not create a new regulation. 
6. The proposed rule does expand, limit, or repeal an existing 
regulation. 
7. The proposed rule does not increase or decrease the number 
of individuals subject to the rules' applicability. 
8. The proposed rule does not positively or adversely affect this 
state's economy. 
TAKINGS IMPACT ASSESSMENT 

The Department has determined that no private real property in-
terests are affected by the proposed rule and the proposed rule 
does not restrict, limit, or impose a burden on an owner's rights 
to his or her private real property that would otherwise exist in 
the absence of government action. As a result, the proposed 
rule does not constitute a taking or require a takings impact as-
sessment under Government Code §2007.043. 
PUBLIC COMMENTS 

Comments on the proposed rule may be submit-
ted electronically on the Department's website at 
https://ga.tdlr.texas.gov:1443/form/gcerules; by facsimile 
to (512) 475-3032; or by mail to Vanessa Vasquez, Legal 
Assistant, Texas Department of Licensing and Regulation, P.O. 
Box 12157, Austin, Texas 78711. The deadline for comments is 
30 days after publication in the Texas Register. 

STATUTORY AUTHORITY 

The proposed rule is proposed under Texas Occupations Code, 
Chapters 51 and Texas Occupations Code, Chapter 2308, which 
authorize the Texas Commission of Licensing and Regulation, 
the Department's governing body, to adopt rules as necessary 
to implement these chapters and any other law establishing a 
program regulated by the Department. 
The statutory provisions affected by the proposed rule are those 
set forth in Texas Occupations Code, Chapters 51 and Texas 
Occupations Code, Chapter 2308. No other statutes, articles, or 
codes are affected by the proposed rule. 
§86.700. Responsibilities of Tow Truck Permit Holder and Tow Truck 
Operator--Storage of Towed Vehicles. 

(a) A towing company or tow truck operator that performs an 
incident management or nonconsent tow may only tow the vehicle to 
one of the following locations: 

(1) a vehicle storage facility operated by a person who 
holds a vehicle storage facility license issued by the department; or 

(2) a location other than a vehicle storage facility licensed 
by the department that is specifically requested and authorized by the 
vehicle owner or operator and to which a towing company or tow truck 
operator agrees to take the vehicle. 

[(a) Unless the towing company agrees to take the vehicle to 
a location designated by the vehicle's owner, a towing company that 
makes a nonconsent tow shall tow the vehicle to a vehicle storage fa-
cility operated by a person who holds a vehicle storage facility license 
issued by the department.] 

(b) Neither a towing company nor a tow truck operator may 
recommend or solicit authorization for a vehicle involved in an incident 
management or nonconsent tow to be towed or moved to any location 
other than a vehicle storage facility licensed by the department. 

(c) [(b)] In the event the vehicle is taken to a location other 
than a licensed vehicle storage facility, the authorization for [document 
signed by the vehicle owner or operator to authorize] the tow ticket 
must [may] not include authorization for repairs or [of] any other ser-
vices other than those necessary to perform the [nonconsent] tow. 

(d) A towing company or tow truck operator may decline to 
take a vehicle to a location specifically requested and authorized by the 
vehicle owner or operator. However, if the towing company or tow 
operator declines, they may not take the vehicle to any location other 
than a licensed vehicle storage facility as set forth in subsection (a)(1) 
of this section. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005026 
Brad Bowman 
General Counsel 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 475-4879 

♦ ♦ ♦ 

PART 9. TEXAS LOTTERY 
COMMISSION 

CHAPTER 401. ADMINISTRATION OF STATE 
LOTTERY ACT 
SUBCHAPTER D. LOTTERY GAME RULES 
16 TAC §§401.305, 401.312, 401.317 

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §§401.305 ("Lotto Texas" Draw Game Rule), 
401.312 ("Texas Two Step" Draw Game Rule), and 401.317 
("Powerball" Draw Game Rule). 
The proposed amendment to §401.305 provides that Lotto Texas 
drawings will occur on the days and at times specified by the 
Commission's executive director, which may be days or times 
other than Wednesday and Saturday at 10:12 p.m., as the rule 
currently provides. 
The proposed amendment to §401.312 similarly provides that 
Texas Two Step drawings will occur on the days and at times 
specified by the executive director, which may be days or times 
other than Monday and Thursday at 10:12 p.m., as the rule cur-
rently provides. 
The proposed amendment to §401.317 provides that Powerball 
drawings will occur on the days specified by the Multi-State Lot-
tery Association (MUSL) Powerball Group and announced by the 
executive director, which may be days other than Wednesday 
and Saturday, as the rule currently provides. 
The purpose of the proposed amendments is to provide the 
Commission greater flexibility to coordinate the draw dates and 
times for its jackpot draw games to maximize potential revenue 
to the state. 
Kathy Pyka, Controller, has determined that for each year of the 
first five years the amendments will be in effect, there will be no 
significant fiscal impact for state or local governments as a result 
of the proposed amendments. There will be no adverse effect on 
small businesses or rural communities, micro businesses, or lo-
cal or state employment. There will be no additional economic 
cost to persons required to comply with the amendments, as pro-
posed. Furthermore, an Economic Impact Statement and Reg-
ulatory Flexibility Analysis is not required because the proposed 
amendments will not have an adverse economic effect on small 
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2). 

Ryan Mindell, Lottery Operations Director, has determined that 
for each year of the first five years the proposed amendments will 
be in effect, the public benefit expected is quicker and more di-
rect communication to the public of potential draw date changes 
as well as greater flexibility to coordinate the Lotto Texas, Texas 
Two Step, and Powerball game schedules as needed. 
Pursuant to Texas Government Code §2001.0221, the Commis-
sion provides the following Government Growth Impact State-
ment for the proposed amendments. For each year of the first 
five years the proposed amendments will be in effect, Kathy 
Pyka, Controller, has determined the following: 
(1) The proposed amendments do not create or eliminate a gov-
ernment program. 
(2) Implementation of the proposed amendments does not re-
quire the creation of new employee positions or the elimination 
of existing employee positions. 
(3) Implementation of the proposed amendments does not re-
quire an increase or decrease in future legislative appropriations 
to the Commission. 
(4) The proposed amendments do not require an increase or 
decrease in fees paid to the Commission. 
(5) The proposed amendments do not create a new regulation. 
(6) The proposed amendments do not expand or limit an existing 
regulation. 
(7) The proposed amendments do not increase or decrease the 
number of individuals subject to the rule's applicability. 
(8) The proposed amendments do not positively or adversely 
affect this state's economy. 
The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed 
amendments may be submitted to Kyle Wolfe, Assistant General 
Counsel, by mail at Texas Lottery Commission, P.O. Box 16630, 
Austin, Texas 78761-6630; by facsimile at (512) 344-5189; or 
by email at legal.input@lottery.state.tx.us. Comments must be 
received within 30 days after publication of this proposal in the 
Texas Register to be considered. 
Statutory Authority 

These amendments are proposed under Texas Government 
Code §466.015(c)(4), which authorizes the Commission to 
adopt rules governing the operation of the lottery, including 
the frequency of drawings or selection of a winning ticket, and 
§467.102, which authorizes the Commission to adopt rules 
for the enforcement and administration of the laws under the 
Commission's jurisdiction. 
This proposal is intended to implement Texas Government Code 
Chapter 466. 
§401.305. "Lotto Texas" Draw Game Rule. 

(a) - (c) (No change.) 

(d) Drawings. 

(1) Lotto Texas base game drawings shall be held each 
week on the days and at times specified by the executive director. 
[Wednesday and Saturday at 10:12 p.m. Central Time. The executive 
director may change the drawing schedule, if it is deemed necessary.] 

(2) - (5) (No change.) 

(e) - (h) (No change.) 
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§401.312. "Texas Two Step" Draw Game Rule. 

(a) - (c) (No change.) 

(d) Drawings. 

(1) Texas Two Step drawings shall be held each week on 
the days and at times specified by the executive director. [Monday and 
Thursday at 10:12 p.m. Central Time. The executive director may 
change the drawing schedule, if necessary.] 

(2) - (5) (No change.) 

(e) - (f) (No change.) 

§401.317. "Powerball" Draw Game Rule. 

(a) - (b) (No change.) 

(c) Game Description. 

(1) Powerball Game. Powerball is a five (5) out of sixty-
nine (69) plus one (1) out of twenty-six (26) numbers lottery game 
drawn on the days specified by the MUSL Powerball Group and an-
nounced by the executive director [every Wednesday and Saturday], as 
part of the Powerball Drawing, which pays the Grand Prize, at the elec-
tion of the player made in accordance with this section, or by a default 
election made in accordance with this section, either on an annuitized 
pari-mutuel basis or as a single lump sum payment of the total funding 
held in the Grand Prize Pool for the winning Drawing on a pari-mutuel 
basis. Except as provided in this section, all other prizes are paid on a 
single payment basis. 

(A) - (C) (No change.) 

(2) - (6) (No change.) 

(d) - (k) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005232 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 344-5392 

♦ ♦ ♦ 
TITLE 19. EDUCATION 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 33. STATEMENT OF INVESTMENT 
OBJECTIVES, POLICIES, AND GUIDELINES 
OF THE TEXAS PERMANENT SCHOOL FUND 
SUBCHAPTER A. STATE BOARD OF 
EDUCATION RULES 
19 TAC §§33.5, 33.15, 33.25, 33.35, 33.60 

The State Board of Education (SBOE) proposes amendments to 
§§33.5, 33.15, 33.25, 33.35, and 33.60, concerning statement of 
investment objectives, policies, and guidelines of the Texas Per-

manent School Fund (PSF). The proposed amendments would 
amend the asset allocation of the PSF, update transactions and 
restrictions that apply to the PSF, and update cross references 
and a section title. 
BACKGROUND INFORMATION AND JUSTIFICATION: In ac-
cordance with statute, the rules in Chapter 33 establish invest-
ment objectives, policies, and guidelines for the PSF. 
The proposed amendment to §33.5, Code of Ethics, would up-
date a reference to 19 TAC §33.20, Responsible Parties and 
Their Duties. 
The proposed amendment to §33.15, Objectives, would amend 
the asset allocation of the PSF. 
The proposed amendment to §33.25, Permissible and Restricted 
Investments and General Guidelines for Investment Managers, 
would update transactions and restrictions that apply to the PSF. 
The proposed amendment to §33.35, Guidelines for the Custo-
dian and the Securities Lending Agent, would update the section 
title to include the PSF Liquid Account. 
The proposed amendment to §33.60, Performance and Review 
Procedures, would update a reference from the Texas Natural 
Resources Code to the Texas Education Code. 
The SBOE approved the proposed amendment for first reading 
and filing authorization at its November 20, 2020 meeting. 
FISCAL IMPACT: Holland Timmins, executive administrator and 
chief investment officer of the Texas Permanent School Fund, 
has determined that for the first five years the proposal is in ef-
fect, it would have no fiscal impact to state or local government 
required to comply with the proposal. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis specified in Texas 
Government Code, §2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemak-
ing would be in effect, it would expand an existing regulation by 
adding to the list of prohibited transactions and restrictions in 
§33.25. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not 
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increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's 
economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Mr. Timmins has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be updating and clarifying provisions sup-
porting the management and investment of the PSF. There is no 
anticipated economic cost to persons who are required to com-
ply with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
new data and reporting impact. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins December 18, 2020, and ends at 5:00 
p.m. on January 22, 2021. A form for submitting public 
comments is available on the TEA website at https://tea.texa-
s.gov/About_TEA/Laws_and_Rules/SBOE_Rules_(TAC)/Pro-
posed_State_Board_of_Education_Rules/. The SBOE will take 
registered oral and written comments on the proposal at the 
appropriate committee meeting in January 2021 in accordance 
with the SBOE board operating policies and procedures. A 
request for a public hearing on the proposal submitted under 
the Administrative Procedure Act must be received by the 
commissioner of education not more than 14 calendar days 
after notice of the proposal has been published in the Texas 
Register on December 18, 2020. 
STATUTORY AUTHORITY. The amendments are proposed 
under Texas Constitution, Article VII, §5(a), which authorizes 
the State Board of Education (SBOE) to make distributions from 
the Permanent School Fund (PSF) to the available school fund 
with certain limits; Texas Constitution, Article VII, §5(f), which 
authorizes the SBOE to manage and invest the PSF according 
to the prudent investor standard and make investments it deems 
appropriate; Texas Education Code (TEC), §43.001, which 
describes the PSF as a perpetual endowment; TEC, §43.0052, 
as added by House Bill (HB) 4388, 86th Texas Legislature, 
2019, and Texas Natural Resources Code (TNRC), §32.068 
and §51.414, as added by HB 4388, 86th Texas Legislature, 
2019, which created the Liquid Account within the PSF to be 
managed by the SBOE and require the SBOE and School Land 
Board to send quarterly investment and financial reports to the 
other; and TNRC, §32.012, as amended by Senate Bill (SB) 
608, 86th Texas Legislature, 2019, and §32.0161, as added by 
SB 608, which require the SBOE to submit to the governor a list 
of six nominees for each of two positions on the School Land 
Board and requires the SBOE and the School Land Board to 
hold a joint annual public meeting to discuss the PSF. 
CROSS REFERENCE TO STATUTE. The amendments imple-
ment Texas Constitution, Article VII, §5(a) and (f); Texas Educa-
tion Code (TEC), §43.001; TEC, §43.0052, as added by House 
Bill (HB) 4388, 86th Texas Legislature, 2019; and Texas Natu-
ral Resources Code (TNRC), §32.012, as amended by Senate 
Bill (SB) 608, 86th Texas Legislature, 2019; TNRC, §32.0161, 
as added by SB 608, 86th Texas Legislature, 2019; and TNRC, 
§32.068 and §51.414, as added by HB 4388, 86th Texas Legis-
lature, 2019. 
§33.5. Code of Ethics. 

(a) - (c) (No change.) 

(d) Definitions. For purposes of this chapter, the following 
terms shall have the following meanings. 

(1) - (3) (No change.) 

(4) PSF Service Providers are the following Persons: 

(A) any Person who is an external investment manager, 
as described in §33.20(c)(1) [§33.20(b)(1)] of this title (relating to Re-
sponsible Parties and Their Duties), or who is responsible by contract 
for providing legal advice regarding the PSF, executing PSF brokerage 
transactions, or acting as a custodian of the PSF; 

(B) (No change.) 

(C) any Person who is Investment Counsel as described 
in §33.20(c)(4) [§33.20(b)(4)] of this title or provides consultant ser-
vices for compensation regarding the management and investment of 
the PSF; 

(D) - (G) (No change.) 

(5) - (6) (No change.) 

(e) - (v) (No change.) 

§33.15. Objectives. 

(a) (No change.) 

(b) Goal and objectives for the PSF. 

(1) Goal. The goal of the SBOE for the PSF shall be to in-
vest for the benefit of current and future generations of Texans consis-
tent with the safety of principal, considering [in light of] the strategic 
asset allocation plan adopted. To achieve this goal, PSF investment 
shall always be carefully administered [at all times]. 

(2) (No change.) 

(c) (No change.) 

(d) Asset allocation policy. 

(1) The SBOE shall adopt and implement a strategic asset 
allocation plan based on a well-diversified [well diversified], balanced 
investment approach that uses a broad range of asset classes indicated 
by the following characteristics of the PSF: 

(A) - (G) (No change.) 

(2) (No change.) 

(3) The SBOE Committee on School Finance/Permanent 
School Fund, with the advice of the PSF investment staff, shall re-
view the provisions of this section at least annually and, as needed, 
rebalance the assets of the portfolio according to the asset allocation re-
balancing procedure specified in the PSF Investment Procedures Man-
ual. The SBOE Committee on School Finance/Permanent School Fund 
shall consider the industry diversification and the percentage allocation 
within the following asset classes: 

(A) - (I) (No change.) 

(J) high yield; 

[(J) risk parity;] 

(K) - (L) (No change.) 

(4) - (5) (No change.) 

§33.25. Permissible and Restricted Investments and General Guide-
lines for Investment Managers. 

(a) (No change.) 

PROPOSED RULES December 18, 2020 45 TexReg 8953 

https://tea.texas.gov/about-tea/laws-and-rules/sboe-rules-tac/proposed-state-board-of-education-rules


(b) Prohibited transactions and restrictions. Except as pro-
vided in subsection (a) of this section or as approved or delegated by 
the SBOE, the following prohibited transactions and restrictions apply 
to all Texas Permanent School Fund (PSF) investment managers with 
respect to the investment or handling of PSF assets, except as other-
wise noted: 

(1) - (5) (No change.) 

(6) purchasing the equity or debt securities of the PSF 
investment manager's own organization or an affiliated organization, 
but excluding purchases with respect to indexed or passively managed 
portfolios; 

(7) engaging in any purchasing transaction, after which the 
cumulative market value of common stock in a single corporation ex-
ceeds 2.5% of the PSF total market value or 5.0% of the manager's total 
portfolio market value, but excluding purchasing transactions with re-
spect to indexed or passively managed portfolios; 

(8) engaging in any purchasing transaction, after which the 
cumulative number of shares of common stock in a single corporation 
held by the PSF exceeds 5.0% of the outstanding voting stock of that 
issuer, but excluding purchasing transactions with respect to indexed 
or passively managed portfolios; 

(9) - (11) (No change.) 

(12) purchasing any publicly traded fixed income security 
rated below BB- [not rated investment grade] by Standard & Poor's 
[(BBB-)], Ba3 by Moody's [(Baa3)], or BB- by Fitch [(BBB-)], subject 
to the provisions of the PSF Investment Procedures Manual and the 
following restrictions: 

(A) when ratings are provided by the three rating agen-
cies, the middle rating shall be used; 

(B) when ratings are provided by two ratings agencies, 
the lower rating is used; or 

(C) when a rating is provided by one rating agency, the 
sole rating is used; 

(13) purchasing any publicly traded fixed income securi-
ties that are rated below investment grade by Standard & Poor's (be-
low BBB-), Moody's (below Baa3), or Fitch (below BBB-), with such 
rating as determined in accordance with paragraph (12)(A)-(C) of this 
subsection, if the cumulative market value of such below investment 
grade rated securities after such purchase exceeds 5% of the total port-
folio market par value of the PSF fixed income portfolio; 

(14) [(13)] purchasing short-term money market instru-
ments rated below A-1 by Standard & Poor's or P-1 by Moody's; 

(15) [(14)] engaging in any transaction that results in unre-
lated business taxable income (excluding current holdings); 

(16) [(15)] engaging in any transaction considered a "pro-
hibited transaction" under the Internal Revenue Code or the Employee 
Retirement Income Security Act (ERISA); 

(17) [(16)] purchasing precious metals or other commodi-
ties; 

(18) [(17)] engaging in any transaction that would leverage 
a manager's position; 

(19) [(18)] lending securities owned by the PSF, but held 
in custody by another party, such as a bank custodian, to any other 
party for any purpose, unless lending securities according to a separate 
written agreement the SBOE approved; and 

(20) [(19)] purchasing fixed income securities without a 
stated par value amount due at maturity. 

(c) - (d) (No change.) 

§33.35. Guidelines for the Custodian and the Securities Lending 
Agent for the Texas Permanent School Fund (PSF) and the PSF Liquid 
Account. 
Completing custodial and security lending functions in an accurate and 
timely manner is necessary for effective investment management and 
accurate records. 

(1) A custodian shall have the following responsibilities re-
garding the segments of the funds for which the custodian is responsi-
ble. 

(A) (No change.) 

(B) Provide for daily investment of any cash [on a daily 
basis] to avoid uninvested amounts. 

(C) - (I) (No change.) 

(2) (No change.) 

§33.60. Performance and Review Procedures. 
As requested by the State Board of Education (SBOE) or Texas Perma-
nent School Fund (PSF) investment staff, evaluation and periodic in-
vestment reports shall supply critical information on a continuing basis, 
such as the amount of trading activity, investment performance, cash 
positions, diversification ratios, rates of return, and other perspectives 
of the portfolios. The reports shall address compliance with investment 
policy guidelines. 

(1) - (2) (No change.) 

(3) Reports to the School Land Board. Each quarter, the 
SBOE shall provide the School Land Board a financial report on the 
portion of the PSF assets and funds for which the SBOE is respon-
sible in accordance with Texas Education [Natural Resources] Code, 
§43.0052. 

(4) - (6) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005262 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

CHAPTER 61. SCHOOL DISTRICTS 
SUBCHAPTER AA. COMMISSIONER'S 
RULES ON SCHOOL FINANCE 
19 TAC §61.1010 

The Texas Education Agency (TEA) proposes an amendment to 
§61.1010, concerning additional state aid for school districts that 
contract to partner to operate a district campus. The proposed 

45 TexReg 8954 December 18, 2020 Texas Register 



amendment would align the rule with changes made by Senate 
Bill (SB) 2117 and House Bill (HB) 3, 86th Texas Legislature, 
2019, and revise the list of allotments to be excluded from the 
entitlement. 
BACKGROUND INFORMATION AND JUSTIFICATION: Section 
61.1010 provides an additional entitlement through the Founda-
tion School Program for school districts that enter into contracts 
to partner to operate a district campus under Texas Education 
Code (TEC), §11.174. The rule also provides for additional fund-
ing to the school district in the amount of any positive difference 
between the amount to which a charter school would be entitled 
under TEC, §12.106, and the amount to which the school dis-
trict would be entitled under the TEC, Chapter 42, Subchapters 
B, C, and E, for the district's students attending the contracted 
campus. 
SB 2117, 86th Texas Legislature, 2019, amended TEC, 
§42.2511, to expand the entitlement to a school district that con-
tracts with an open-enrollment charter school to jointly operate 
a campus or campus program as provided by TEC, §11.157(b). 
HB 3, 86th Texas Legislature, 2019, further amended TEC, 
§42.2511, by recodifying it as §48.252. 
To align with SB 2117, the proposed amendment to 19 TAC 
§61.1010 would add language throughout the rule referencing 
campus programs under TEC, §11.157(b). In addition, a defi-
nition for "contracted campus program" would be added in sub-
section (b)(2), and a new provision in subsection (c)(2) would be 
added to set forth the method to calculate the additional state 
aid by requiring the program contact hours to be reported on a 
separate track. 
Subsection (c)(1) would be amended to update one of the data 
sources used as part of the settle-up process for the entitlement. 
Instead of using data from the Texas Department of Agriculture 
on the number of students eligible for free and reduced-price 
meals, TEA would use data from the Texas Student Data System 
Public Education Information Management System fall submis-
sion regarding the number of students eligible for compensatory 
education funding under TEC, §48.104. 
Subsection (e) would be amended to update the list of allotments 
to be excluded from the entitlement. 
Finally, due to the recodification of TEC, Chapters 41 and 42, by 
HB 3, cross references to statute would be updated throughout 
the rule. 
FISCAL IMPACT: Leo Lopez, associate commissioner for school 
finance, has determined that for the first five-year period the 
proposal is in effect there are no additional costs to state or lo-
cal government, including school districts and open-enrollment 
charter schools, required to comply with the proposal. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic 
impact for small businesses, microbusinesses, or rural commu-
nities; therefore, no regulatory flexibility analysis, specified in 
Texas Government Code, §2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 

TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 
would be in effect, it would expand an existing regulation by al-
lowing contracted campus programs under TEC, §11.157(b), to 
be eligible to receive funding and adding to the list of allotments 
that are excluded from the entitlement. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not 
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's 
economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Mr. Lopez has 
determined that for each year of the first five years the proposal 
is in effect, the public benefit anticipated as a result of enforcing 
the proposal would be providing additional funding in accordance 
with TEC, §48.252, to districts that contract to partner to operate 
district campuses or contracted campus programs. The addi-
tional funding will assist with improving academic performance 
and will incentivize contracting to partner as a way to provide 
innovative governance arrangements. There is no anticipated 
economic cost to persons who are required to comply with the 
proposal. 
DATA AND REPORTING IMPACT: The proposal would have no 
new data or reporting impact. The current rule requires school 
districts and open-enrollment charter schools to follow specified 
reporting requirements. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins December 25, 2020, and ends January 25, 
2021. A request for a public hearing on the proposal submit-
ted under the Administrative Procedure Act must be received 
by the commissioner of education not more than 14 calen-
dar days after notice of the proposal has been published 
in the Texas Register on December 25, 2020. A form for 
submitting public comments is available on the TEA website 
at https://tea.texas.gov/About_TEA/Laws_and_Rules/Com-
missioner_Rules_(TAC)/Proposed_Commissioner_of_Educa-
tion_Rules/. 
STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §48.252, which authorizes the 
commissioner of education to adopt rules necessary for the im-
plementation of an entitlement for school districts that enter into 
a contract to operate a district campus under the TEC, §11.174. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §48.252, formerly §42.2511, as 
amended by Senate Bill 2117, 86th Texas Legislature, 2019, and 
as transferred, redesignated, and amended by House Bill 3, 86th 
Texas Legislature, 2019. 
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§61.1010. Additional State Aid for School Districts that Contract to 
Partner to Operate a District Campus. 

(a) General provisions. This section implements the Texas Ed-
ucation Code (TEC), §48.252 [§42.2511] (School District Entitlement 
for Certain Students), which provides for additional funding for school 
districts that have entered into a contract to partner to operate a district 
campus under the TEC, §11.174 , and for districts that entered into a 
contract with a partner to jointly operate a campus or campus program 
under TEC, §11.157(b). 

(b) Definitions. The following words and terms, when used in 
this section, shall have the following meanings. [Definition.] 

(1) Contracted campus--A [In this section, the term "con-
tracted campus" means a] campus for which the board of trustees of a 
school district has contracted to partner to operate a campus under the 
TEC, §11.174 or §11.157(b). 

(2) Contracted campus program--A program on a campus 
operated by a charter school under TEC, Chapter 12, Subchapter D, for 
which the board of trustees of a school district has contracted to jointly 
operate the program under TEC, §11.157(b). 

(c) Entitlement. 

(1) In the fall of each school year, as part of the settle-up 
process for the preceding school year, the Texas Education Agency 
(TEA) will use the attendance reported through the Texas Student 
Data System Public Education Information Management System 
(TSDS PEIMS) summer data submission, as well as campus-level data 
regarding the number of students eligible for compensatory education 
funding under TEC, §48.104, from the TSDS PEIMS fall submission 
[free and reduced-price meals received from the Texas Department 
of Agriculture], to calculate the following for a contracted campus or 
contracted campus program : 

(A) [(1)] the entitlement for each student in average 
daily attendance at the contracted campus or contracted campus 
program, as if the campus or contracted campus program were a 
charter school under the TEC, §12.106, using the state average basic 
[adjusted] allotment as defined under the TEC, §12.106(a-1), and 
state average tax effort for enrichment funding as defined by the TEC, 
§12.106(a-2); 

(B) [(2)] the entitlement for each student in average 
daily attendance at the contracted campus or contracted campus 
program under the TEC, Chapter 48 [42], Subchapters B, C, and E [F], 
as adjusted by subsection (d) of this section, using the district's basic 
[adjusted] allotment and enrichment tax effort without a local share 
component for those entitlements; and 

(C) [(3)] any positive difference that results from 
subtracting the amount calculated under subparagraph (B) [paragraph 
(2)] of this paragraph [subsection] from the amount calculated under 
subparagraph (A) [paragraph (1)] of this paragraph [subsection], which 
shall be added to the district's Foundation School Fund Allotment. 

(2) Campus program attendance must be reported on a sep-
arate track to receive funding. 

(d) Estimates. School districts will be provided with estimated 
funding during a school year for eligible contracted campuses or con-
tracted campus programs based on the prior year's attendance [and 
Texas Department of Agriculture] data using the same methodology 
used in subsection (c)(1) [(c)] of this section to calculate the entitle-
ment. The final entitlement will be based on data from the current 
school year as provided for in subsection (c)(1) [(c)] of this section. 
Any difference from the estimated entitlement will be addressed as part 

of the Foundation School Program settle-up process according to the 
provisions of TEC, §48.272 [§42.258]. 

(e) Exclusions. For purposes of the calculation in subsection 
(c) of this section, the following allotments shall be excluded from the 
entitlement: 

[(1) the Tuition Allotment for districts not offering all 
grade levels under the TEC, §42.106;] 

(1) [(2)] the Advanced Career and Technology Education 
Allotment under the TEC, §48.106(a)(2), for students enrolled in 
P-TECH or New Tech Network campuses [§42.154(a)(2)] ; 

(2) the College, Career, or Military Readiness Outcomes 
Bonus under TEC, §48.110; 

(3) the Teacher Incentive Allotment under TEC, §48.112; 

[(3) the Transportation Allotment under the TEC, §42.155; 
and] 

(4) the Mentor Program Allotment under TEC, §48.114; 
and 

[(4) the New Instructional Facility Allotment under the 
TEC, §42.158.] 

(5) the School Safety Allotment under TEC, §42.168. 

(f) Funding for instructional facilities for charter schools. Ef-
fective September 1, 2018, for purposes of the calculation in subsec-
tion (c)(1)(A) [(c)(1)] of this section, any funding to which the con-
tracted campus or contracted campus program would be entitled under 
the TEC, §12.106(d), will be included in the calculation. 

(g) Recovery of funds. If a contract is found to be out of com-
pliance with the TEC, §11.157 or §11.174, or §97.1075 of this title (re-
lating to Contracting to Partner to Operate a Campus under Texas Ed-
ucation Code, §11.174), the TEA will eliminate any funding provided 
for that campus or contracted campus program under the TEC, §48.252 
[§42.2511], and recover any funds overallocated under the provisions 
of the TEC, §48.272 [§42.258]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005263 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 

CHAPTER 74. CURRICULUM REQUIRE-
MENTS 
SUBCHAPTER B. GRADUATION 
REQUIREMENTS 
19 TAC §74.11 

The State Board of Education (SBOE) proposes an amendment 
to §74.11, concerning high school graduation requirements. The 
proposed amendment would update the rule to align with the re-
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quirement in House Bill (HB) 3, 86th Texas Legislature, 2019, 
that students complete and submit a free application for federal 
student aid (FAFSA) or a Texas application for state financial 
aid (TASFA) as a requirement for high school graduation. The 
amendment would also specify when a student may demonstrate 
proficiency in certain communication skills required for gradua-
tion. 
BACKGROUND INFORMATION AND JUSTIFICATION: The 
86th Texas Legislature, 2019, passed HB 3, amending Texas 
Education Code (TEC), §28.025(c), and adding new TEC, 
§28.0256, to require a student to complete a financial aid appli-
cation, FAFSA or TASFA, in order to graduate. In accordance 
with TEC, §28.0256(b), a student is not required to comply 
with the financial aid application requirement if the student's 
parent or guardian submits a signed opt out form authorizing 
the student to decline to complete and submit a financial aid 
application. The student may submit the opt out form on the 
student's own behalf if the student is 18 years of age or older or 
is an emancipated youth under Texas Family Code, Chapter 31. 
A school counselor may also authorize the student to decline to 
complete and submit a financial aid application for good cause, 
as determined by the school counselor. The opt out form must 
be approved by the Texas Education Agency (TEA). 
The proposed amendment would add new subsection (b) to align 
with the financial aid application requirement and include options 
by which a student may opt out of the requirement. 
Additionally, in response to requests for clarification from school 
districts, subsection (a)(3) would be amended to specify that a 
student may demonstrate proficiency in the communication skills 
identified in the paragraph beginning in Grade 8. 
The SBOE approved the proposed amendment for first reading 
and filing authorization at its November 20, 2020 meeting. 
FISCAL IMPACT: Monica Martinez, associate commissioner for 
standards and support services, has determined that for the first 
five years the proposal is in effect, it would have no fiscal im-
pact to state or local government beyond what is required by the 
authorizing statute. HB 3 requires school districts and charter 
schools to monitor and report the completion of the financial aid 
application requirement, which will have a cost to the state. The 
86th Texas Legislature, 2019, appropriated $1.5 million for the 
creation of a database to track TASFA completion electronically. 
LOCAL EMPLOYMENT IMPACT: The proposal has no effect on 
local economy; therefore, no local employment impact statement 
is required under Texas Government Code, §2001.022. 
SMALL BUSINESS, MICROBUSINESS, AND RURAL COMMU-
NITY IMPACT: The proposal has no direct adverse economic im-
pact for small businesses, microbusinesses, or rural communi-
ties; therefore, no regulatory flexibility analysis specified in Texas 
Government Code, §2006.002, is required. 
COST INCREASE TO REGULATED PERSONS: The proposal 
does not impose a cost on regulated persons, another state 
agency, a special district, or a local government and, therefore, 
is not subject to Texas Government Code, §2001.0045. 
TAKINGS IMPACT ASSESSMENT: The proposal does not im-
pose a burden on private real property and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
GOVERNMENT GROWTH IMPACT: TEA staff prepared a Gov-
ernment Growth Impact Statement assessment for this proposed 
rulemaking. During the first five years the proposed rulemaking 

would be in effect, it would expand an existing regulation by re-
quiring students to either submit a financial aid application or to 
opt out of the graduation requirement. 
The proposed rulemaking would not create or eliminate a gov-
ernment program; would not require the creation of new em-
ployee positions or elimination of existing employee positions; 
would not require an increase or decrease in future legislative 
appropriations to the agency; would not require an increase or 
decrease in fees paid to the agency; would not create a new reg-
ulation; would not limit or repeal an existing regulation; would not 
increase or decrease the number of individuals subject to its ap-
plicability; and would not positively or adversely affect the state's 
economy. 
PUBLIC BENEFIT AND COST TO PERSONS: Ms. Martinez has 
determined that for each year of the first five years the proposal is 
in effect, the public benefit anticipated as a result of enforcing the 
proposal would be promoting students' completion of financial 
aid applications and eligibility to receive financial aid. There is no 
anticipated economic cost to persons who are required to comply 
with the proposal. 
DATA AND REPORTING IMPACT: The proposal would have 
data and reporting implications. TEC, §28.026(e)(2), requires 
each school district to report to the agency the number of 
students who complete and submit a financial aid application 
and the number of students who opted out of the financial aid 
requirement. 
PRINCIPAL AND CLASSROOM TEACHER PAPERWORK RE-
QUIREMENTS: TEA has determined that the proposal would not 
require a written report or other paperwork to be completed by a 
principal or classroom teacher. 
PUBLIC COMMENTS: The public comment period on the 
proposal begins December 18, 2020, and ends at 5:00 
p.m. on January 22, 2021. A form for submitting public 
comments is available on the TEA website at https://tea.texa-
s.gov/About_TEA/Laws_and_Rules/SBOE_Rules_(TAC)/Pro-
posed_State_Board_of_Education_Rules/. The SBOE will take 
registered oral and written comments on the proposal at the 
appropriate committee meeting in January 2021 in accordance 
with the SBOE board operating policies and procedures. A 
request for a public hearing on the proposal submitted under 
the Administrative Procedure Act must be received by the 
commissioner of education not more than 14 calendar days 
after notice of the proposal has been published in the Texas 
Register on December 18, 2020. 
STATUTORY AUTHORITY. The amendment is proposed under 
Texas Education Code (TEC), §7.102(c)(4), which requires 
the State Board of Education (SBOE) to establish curriculum 
and graduation requirements; TEC, §28.025(c), as amended 
by House Bill (HB) 3, 86th Texas Legislature, 2019, which 
requires that, in order to receive a high school diploma, a 
student must complete the curriculum requirements identified 
by the State Board of Education and comply with the financial 
aid application requirement in accordance with TEC, §28.0256; 
TEC, §28.0256(a), as added by HB 3, 86th Texas Legislature, 
2019, which requires each student to complete and submit a 
free application for federal student aid or a Texas application 
for state financial aid before graduating from high school; TEC, 
§28.0256(b), as added by HB 3, 86th Texas Legislature, 2019, 
which provides an exception to students to opt out of the finan-
cial aid application requirement under TEC, §28.0256(a), by 
submitting a form signed by a parent, guardian, or student aged 
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18 years old or older, that authorizes the student to decline to 
comply with the financial aid application graduation require-
ment. A high school counselor may also authorize a student to 
decline to comply with the financial aid application graduation 
requirement for good cause; and TEC, §28.0256(d), as added 
by HB 3, 86th Texas Legislature, 2019, which specifies that if 
a school counselor notifies a school district whether a student 
has complied with the requirement under TEC, §28.0256(a) or 
(b), the school counselor may only indicate whether the student 
has complied with this section and may not indicate the manner 
in which the student complied. 
CROSS REFERENCE TO STATUTE. The amendment imple-
ments Texas Education Code, §§7.102(c)(4); 28.025(c), as 
amended by House Bill (HB) 3, 86th Texas Legislature, 2019; 
and 28.0256(a), (b), and (d), as added by HB 3, 86th Texas 
Legislature, 2019. 
§74.11. High School Graduation Requirements. 

(a) To receive a high school diploma, a student entering Grade 
9 in the 2014-2015 school year and thereafter must complete the fol-
lowing: 

(1) in accordance with subsection (d) [(c)] of this section, 
requirements of the Foundation High School Program specified in 
§74.12 of this title (relating to Foundation High School Program); 

(2) testing requirements for graduation as specified in 
Chapter 101 of this title (relating to Assessment); and 

(3) demonstrated proficiency, in Grade 8 or higher, as de-
termined by the district in which the student is enrolled, in delivering 
clear verbal messages; choosing effective nonverbal behaviors; listen-
ing for desired results; applying valid critical-thinking and problem-
solving processes; and identifying, analyzing, developing, and evalu-
ating communication skills needed for professional and social success 
in interpersonal situations, group interactions, and personal and profes-
sional presentations. 

(b) Before graduating from high school, each student in Grade 
12 must complete and submit a free application for federal student aid 
(FAFSA) or a Texas application for state financial aid (TASFA). A stu-
dent may graduate under the Foundation High School Program without 
completing a financial aid application if: 

(1) the student's parent or other person standing in parental 
relation submits a signed form, approved by the Texas Education 
Agency (TEA), indicating that the parent or other person authorizes the 
student to decline to complete and submit the financial aid application; 

(2) the student signs and submits the form described by 
paragraph (1) of this subsection on the student's own behalf if the stu-
dent is 18 years of age or older or has been emancipated under Texas 
Family Code, Chapter 31; or 

(3) a school counselor authorizes the student to decline to 
complete and submit the financial aid application for good cause, as 
determined by the school counselor. If a school counselor notifies a 
school district that a student has declined to complete and submit a 
financial aid application for good cause, the school counselor may not 
indicate details regarding what constitutes good cause. 

(c) [(b)] A school district shall clearly indicate the distin-
guished level of achievement under the Foundation High School 
Program, an endorsement, and a performance acknowledgment on the 
transcript or academic achievement record (AAR) of a student who 
satisfies the applicable requirements. 

(d) [(c)] A student entering Grade 9 in the 2014-2015 school 
year and thereafter shall enroll in the courses necessary to complete 

the curriculum requirements for the Foundation High School Program 
specified in §74.12 of this title and the curriculum requirements for 
at least one endorsement specified in §74.13 of this title (relating to 
Endorsements). 

(e) [(d)] A student may graduate under the Foundation High 
School Program without earning an endorsement if, after the student's 
sophomore year: 

(1) the student and the student's parent or person standing 
in parental relation to the student are advised by a school counselor of 
the specific benefits of graduating from high school with one or more 
endorsements; and 

(2) the student's parent or person standing in parental rela-
tion to the student files with a school counselor written permission, on 
a form adopted by the TEA [Texas Education Agency (TEA)], allow-
ing the student to graduate under the Foundation High School Program 
without earning an endorsement. 

(f) [(e)] A student may earn a distinguished level of achieve-
ment by successfully completing the curriculum requirements for the 
Foundation High School Program and the curriculum requirements for 
at least one endorsement required by the Texas Education Code (TEC), 
§28.025(b-15), including four credits in science and four credits in 
mathematics to include Algebra II. 

(g) [(f)] An out-of-state or out-of-country transfer student (in-
cluding foreign exchange students) or a transfer student from a Texas 
nonpublic school is eligible to receive a Texas diploma but must com-
plete all requirements of this section to satisfy state graduation require-
ments. Any course credit required in this section that is not completed 
by the student before he or she enrolls in a Texas school district may 
be satisfied through the provisions of §74.23 of this title (relating to 
Correspondence Courses and Distance Learning) and §74.24 of this ti-
tle (relating to Credit by Examination) or by completing the course or 
courses according to the provisions of §74.26 of this title (relating to 
Award of Credit). 

(h) [(g)] Elective credits may be selected from the following: 

(1) high school courses not required for graduation that are 
listed in the following chapters of this title: 

(A) Chapter 110 of this title (relating to Texas Essential 
Knowledge and Skills for English Language Arts and Reading); 

(B) Chapter 111 of this title (relating to Texas Essential 
Knowledge and Skills for Mathematics); 

(C) Chapter 112 of this title (relating to Texas Essential 
Knowledge and Skills for Science); 

(D) Chapter 113 of this title (relating to Texas Essential 
Knowledge and Skills for Social Studies); 

(E) Chapter 114 of this title (relating to Texas Essential 
Knowledge and Skills for Languages Other Than English); 

(F) Chapter 115 of this title (relating to Texas Essential 
Knowledge and Skills for Health Education); 

(G) Chapter 116 of this title (relating to Texas Essential 
Knowledge and Skills for Physical Education); 

(H) Chapter 117 of this title (relating to Texas Essential 
Knowledge and Skills for Fine Arts); 

(I) Chapter 127 of this title (relating to Texas Essential 
Knowledge and Skills for Career Development); and 

(J) Chapter 130 of this title (relating to Texas Essential 
Knowledge and Skills for Career and Technical Education); 
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(2) state-approved innovative courses as specified in 
§74.27 of this title (relating to Innovative Courses and Programs); 

(3) Junior Reserve Officer Training Corps (JROTC)--one 
to four credits; and 

(4) Driver Education--one-half credit. 

(i) [(h)] Courses offered for dual credit at or in conjunction 
with an institution of higher education that provide advanced academic 
instruction beyond, or in greater depth than, the essential knowledge 
and skills for the equivalent high school course required for gradua-
tion may satisfy graduation requirements, including requirements for 
required courses, advanced courses, and courses for elective credit as 
well as requirements for endorsements. 

(j) [(i)] A student may not be enrolled in a course that has a 
required prerequisite unless: 

(1) the student has successfully completed the prerequisite 
course(s); 

(2) the student has demonstrated equivalent knowledge as 
determined by the school district; or 

(3) the student was already enrolled in the course in an out-
of-state, an out-of-country, or a Texas nonpublic school and transferred 
to a Texas public school prior to successfully completing the course. 

(k) [(j)] A district may award credit for a course a student 
completed without meeting the prerequisites if the student completed 
the course in an out-of-state, an out-of-country, or a Texas nonpublic 
school where there was not a prerequisite. 

(l) [(k)] A district shall allow a student who successfully com-
pletes AP Computer Science A or IB Computer Science Higher Level 
to satisfy both one advanced mathematics requirement and one lan-
guages other than English requirement for graduation. 

(m) [(l)] Each school district shall annually report to the TEA 
the names of the locally developed courses, programs, institutions of 
higher education, and internships in which the district's students have 
enrolled as authorized by the TEC, §28.002(g-1). The TEA shall make 
available information provided under this subsection to other districts. 
If a district chooses, it may submit any locally developed course for 
approval under §74.27 of this title as an innovative course. 

(n) [(m)] Each school district shall annually report to the TEA 
the names of cybersecurity courses approved by the board of trustees 
for credit and the institutions of higher education in which the district's 
students have enrolled as authorized by the TEC, §28.002(g-3). The 
TEA shall make available information provided under this subsection 
to other districts. If a district chooses, it may submit any locally de-
veloped course for approval under §74.27 of this title as an innovative 
course. 

(o) [(n)] A school district shall permit a student to comply 
with the curriculum requirements under the Foundation High School 
Program by successfully completing appropriate courses in the core 
curriculum of an institution of higher education (IHE). A student who 
has completed the core curriculum of an IHE in accordance with TEC, 
§61.822, as certified by the IHE in accordance with §4.28 of this title 
(relating to Core Curriculum): 

(1) is considered to have earned an endorsement by suc-
cessfully completing the appropriate courses for that endorsement; 

(2) is considered to have earned a distinguished level of 
achievement under the Foundation High School Program; and 

(3) is entitled to receive a high school diploma. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005264 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 475-1497 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 6. TEXAS BOARD OF 
PROFESSIONAL ENGINEERS AND 
LAND SURVEYORS 

CHAPTER 134. LICENSING, REGISTRATION, 
AND CERTIFICATION FOR SURVEYORS 
SUBCHAPTER G. EXAMINATIONS 
22 TAC §134.67 

The Texas Board of Professional Engineers and Land Surveyors 
(Board) proposes a new rule to 22 Texas Administrative Code, 
Chapter 134, Licensing, Registration, and Certification for Sur-
veyors, §134.67 regarding the examination process for profes-
sional land surveyors in Texas. These proposed changes are 
referred to as "proposed rule." 
EXPLANATION OF AND JUSTIFICATION FOR THE RULES 

The rules under 22 Texas Administrative Code Chapter 134 im-
plement Texas Occupations Code, Chapter 1001, the Texas En-
gineering Practice Act, and Occupations Code, Chapter 1071, 
the Professional Land Surveying Practices Act. 
The proposed rule implements necessary changes as required 
by House Bill (HB) 1523, 86th Legislature, Regular Session 
(2019), related to the merger of operations of the Texas Board 
of Professional Engineers and the Texas Board of Professional 
Land Surveying (TBPLS) into the Texas Board of Professional 
Engineers and Land Surveyors (TBPELS). 
As required by HB 1523, the operations of the two agencies 
have been merged into one, including the registration of Survey-
ors-in-Training (SIT) and Registered Professional Land Survey-
ors (RPLS), and the licensure of Licensed State Land Surveyors 
(LSLS). The TBPLS' rules (22 Texas Administrative Code, Chap-
ter 661), related to registration of land surveyors, have been 
merged into Chapter 134 per the guidance of the Secretary of 
State. These rules have been formatted to be similar to the li-
censure rules for engineers (Chapter 133) and edits made for 
format and clarity. 
SECTION-BY-SECTION SUMMARY 

The proposed rule creates a new section §134.67 concerning 
the examination on the Principles and Practice of Surveying. It 
consolidates portions of TBPLS rules §§661.41 and 661.45 by 
creating a rule that only addresses the Principles and Practice 
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of Surveying exam. In addition to the examination developed by 
the TBPELS, the proposed rules expand the examination options 
to include the Principles and Practice of Surveying (PS) exam of-
fered by the National Council of Examiners for Engineering and 
Surveying (NCEES). This addition was noted by the TBPLS 2019 
Sunset Commission report. TBPELS prepared a review of ex-
amination options and determined the pros and cons of moving 
to the NCEES PS exams. After review of the various examina-
tion options, the Surveying Advisory Committee and the Board 
concurred to move forward with allowing the NCEES PS exam 
as an exam option. By creating a single rule that addresses the 
Principles and Practice of Surveying exam, it easier for an appli-
cant to locate the rule. 
The proposed rule was previously proposed in the August 7, 
2020, issue of the Texas Register. During the public comment 
period, public comments were received from the Texas Society 
of Professional Surveyors (TSPS) as submitted by Steven Free-
man, RPLS; Mr. Josh Leamons, RPLS; and Mr. Bill O'Hara, 
RPLS, LSLS. 
TSPS, Mr. Freeman, and Mr. Leamons emphasized that survey-
ing practice in Texas has certain technical topics, legal cases, 
and terminology that are jurisdiction specific. The Professional 
Land Surveying Exam should reflect this content. They also 
noted that the National Council of Examiners for Engineering and 
Surveying (NCEES) are working to revise the current national 
Professional Surveying Exam to a modular format that may be 
more appropriate for registration in Texas. They recommended 
that the Board not convert to the national exam until NCEES has 
completed this conversion. 
Mr. Bill O'Hara commented that he supported the conversion 
to the NCEES national examination and that the national exam, 
coupled with a state-specific examination, would be sufficient for 
registration in Texas. 
The Surveying Advisory Committee reviewed all comments, as 
well as an analysis of conversion to the national exam, and rec-
ommended modifications to the originally proposed rule that re-
moves a start date for conversion to the national exam and clar-
ifies that the decision to convert to the national exam would be 
a vote of the board. At the November 19, 2020, board meeting 
the board concurred with this recommendation. The revised rule 
amendment was reviewed by legal counsel and was considered 
to be substantively different than the original intent of the pro-
posed rule; therefore the previous rule proposal has been with-
drawn and this rule proposed. 
FISCAL IMPACT ON STATE AND LOCAL GOVERNMENT 

Dr. Lance Kinney, Ph.D., P.E., Executive Director for the Board, 
has determined that for each year of the first five years the pro-
posed rule is in effect, there are no estimated additional costs or 
reductions in costs to state or local government as a result of en-
forcing or administering the proposed rule. The rule imposes no 
additional costs. HB 1523 transferred regulatory authority from 
TBPLS to TBPELS, and this rule merely reflect that transfer of 
authority. 
Dr. Kinney has determined that for each year of the first five 
years the proposed rule is in effect, there is no estimated in-
crease or loss in revenue to the state or local government as 
a result of enforcing or administering the proposed rule. The 
proposed move to a national surveying exam would replace the 
need for the board to develop, maintain, and deliver a full survey-
ing exam with the need to develop, maintain, and deliver a state 
specific exam, with no significant impact to the agency budget. 

LOCAL EMPLOYMENT IMPACT STATEMENT 

Dr. Kinney has determined that the proposed rule will not af-
fect the local economy, so the agency is not required to prepare 
a local employment impact statement under Government Code 
§2001.022. 
PUBLIC BENEFITS 

Dr. Kinney has determined that for each year of the first five-year 
period the proposed rule is in effect, the public benefit will be the 
clear requirements for the efficient and effective registration and 
licensure and exam delivery of professional land surveyors by 
the TBPELS in accordance with HB 1523 and Texas Occupa-
tions Code chapters 1001 and 1071. Adding the option of the 
NCEES PS exam will test the knowledge of land surveying, land 
surveying laws, and the general fitness to practice the profes-
sion. 
PROBABLE ECONOMIC COSTS TO PERSONS REQUIRED 
TO COMPLY WITH PROPOSAL 

Dr. Kinney has determined that for each year of the first five-
year period the proposed rule is in effect, the rules related to 
registration do not make substantive changes to the registra-
tion process and have no additional costs for registrants or the 
agency. The National Professional Surveying examination is 
more expensive than the current RPLS exam ($150 for current 
exam; National exam is $300) and is not significant because it 
will impact fewer than 100 individually annually. TBPELS is a 
self-directed semi-independent agency, therefore Texas Govern-
ment Code 2001.045 does not apply. 
FISCAL IMPACT ON SMALL BUSINESSES, MICRO-BUSI-
NESSES, AND RURAL COMMUNITIES 

There will be no adverse effect on small businesses, micro-busi-
nesses, or rural communities as a result of the proposed rule. 
The exam fee is applied to individual applicants and not busi-
nesses or public entities. Since the agency has determined 
that the proposed rule will have no adverse economic effect 
on small businesses, micro-businesses, or rural communities, 
preparation of an Economic Impact Statement and a Regulatory 
Flexibility Analysis, as detailed under Texas Government Code 
§2006.002, is not required. 
ONE-FOR-ONE REQUIREMENT FOR RULES WITH A FISCAL 
IMPACT 

The proposed rule does not have a fiscal note that imposes a 
cost on regulated persons, including another state agency, a 
special district, or a local government. Therefore, the agency is 
not required to take any further action under Government Code 
§2001.0045. In addition, TBPELS is a self-directed semi-inde-
pendent agency, therefore Texas Government Code 2001.045 
does not apply. 
GOVERNMENT GROWTH IMPACT STATEMENT 

Pursuant to Government Code §2001.0221, the agency provides 
the following Government Growth Impact Statement for the pro-
posed rules. 
HB 1532 transferred the regulation of land surveying to the 
TBPELS, and these rules reflect a transfer of that regulatory 
authority from the former Board of Professional Land Surveying 
to the TBPELS without any growth in government. Therefore, 
for each year of the first five years the proposed rules are in 
effect, the agency has determined the following: 
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1. The proposed rule does not create or eliminate a government 
program. 
2. Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing 
employee positions. 
3. Implementation of the proposed rule does not require an 
increase or decrease in future legislative appropriations to the 
agency. 
4. The proposed rule does not require an increase or decrease 
in fees paid to the agency. 
5. The proposed rule does not create a new regulation. 
6. The proposed rule does not expand, limit, or repeal a reg-
ulation, except as provided by HB 1532, which transferred the 
regulation of land surveying to the TBPELS, and these rules re-
flect a transfer of that regulatory authority from the former Board 
of Professional Land Surveying to the TBPELS. 
7. The proposed rule does not increase the number of individuals 
subject to the rule's applicability. 
8. The proposed rule does not positively or adversely affect this 
state's economy. 
TAKINGS IMPACT ASSESSMENT 

The Board has determined that no private real property interests 
are affected by the proposed rule and the proposed rule does 
not restrict, limit, or impose a burden on an owner's rights to his 
or her private real property that would otherwise exist in the ab-
sence of government action. As a result, the proposed rule does 
not constitute a taking or require a takings impact assessment 
under Government Code §2007.043. 
ENVIRONMENTAL RULE ANALYSIS 

The Board has determined that the proposed rule is not brought 
with the specific intent to protect the environment or reduce risks 
to human health from environmental exposure; thus, the Board 
asserts the proposed rule is not a "major environmental rule," 
as defined by Government Code §2001.0225. As a result, the 
Board asserts preparation of an environmental impact analysis, 
as provided by §2001.0225, is not required. 
PUBLIC COMMENTS 

Any comments or request for a public hearing may be submit-
ted, no later than 30 days after the publication of this notice, 
to Lance Kinney, Ph.D., P.E., Executive Director, Texas Board 
of Professional Engineers, 1917 S. Interstate 35, Austin, Texas 
78741, faxed to his attention at (512) 440-0417 or sent by email 
to rules@pels.texas.gov. 
STATUTORY AUTHORITY 

The rule is proposed pursuant to Texas Occupations Code §§ 
1001.101 and 1001.202, which authorize the Board to regulate 
engineering and land surveying and make and enforce all rules 
and regulations and bylaws consistent with the Act and Texas 
Occupations Code §1071 as necessary for the performance of 
its duties, the governance of its own proceedings, and the regu-
lation of the practices of engineering and land surveying in this 
state. The rule is also proposed under Texas Occupations Code 
§1001.2721, which authorizes the Board to adopt, recognize, 
develop, or contract for examinations, and §1001.302, which re-
quires passing an examination for licensure. No other codes, 
articles, or statutes are affected by this proposal. 

§134.67. Examination on the Principles and Practice of Surveying. 

(a) The examination on the principles and practice of survey-
ing is open only to applicants who have received board approval to take 
the exam and Texas registered professional land surveyors who wish to 
take the examination for record purposes. 

(b) An applicant approved to take the examination on the prin-
ciples and practice of surveying: 

(1) shall be advised of the date he or she is eligible. 

(2) shall be solely responsible for timely scheduling for the 
examination and any payment of examination fees. 

(3) shall have no more than three examination attempts and 
those attempts must be completed within a four-year period starting 
with the date of the first exam taken by the applicant. No extensions 
shall be granted except as provided for in §134.61(i) of this chapter 
(relating to Surveying Examinations Required for a License to Practice 
as a Professional Surveyor.) 

(4) shall have no more than eight years from the date of 
approval to complete the allowed exam attempts. 

(c) For the purposes of this section, exam attempt means a 
unique administration of an examination or exam component for which 
attendance is documented. 

(d) An applicant who does not pass the examination on the 
principles and practice of surveying within the approved examination 
period described in subsection (b) of this section is considered not ap-
proved and may not re-apply for approval until he or she has obtained 
at least one (1) year of additional surveying experience as described 
in Subchapter E of this chapter (relating to Experience) or until the 
applicant has completed at least six (6) additional semester hours of 
formal college level classroom courses relevant to land surveying. The 
time period to obtain additional surveying experience or enroll in addi-
tional college courses commences on the date of the last exam attempt 
or when the approved examination period expired. Applicants meet-
ing the additional experience or education requirements must apply in 
accordance with §134.21 of this chapter (relating to Application for 
Standard License) and receive approval for additional exam attempts. 

(e) The examination on the principles and practice of sur-
veying shall be offered according to the schedule determined by the 
NCEES or by the board. 

(f) The principles and practice of surveying exam shall be con-
structed according to §1071.256 of the Surveying Act. The examina-
tion shall be written and so designed to aid the Board in determining the 
applicant's knowledge of land surveying, mathematics, land surveying 
laws, and his/her general fitness to practice the profession as outlined 
in the Surveying Act. 

(g) The board may develop an examination to meet the re-
quirements of this section (relating to Examination on the Principles 
and Practice of Surveying). 

(h) The board may approve the national NCEES Principles and 
Practice of Surveying examination, in conjunction with a state-specific 
Texas Land Surveying examination, to meet the requirements of this 
section (relating to Examination on the Principles and Practice of Sur-
veying). 

(i) The state-specific Texas Land Surveying examination shall 
be developed by the board to supplement the NCEES Principles and 
Practice of Surveying examination and cover any topic areas specific to 
the professional practice of land surveying in Texas that are not covered 
by the NCEES Principles and Practice of Surveying examination. The 

PROPOSED RULES December 18, 2020 45 TexReg 8961 

mailto:rules@pels.texas.gov


state-specific Texas Land Surveying examination shall not exceed four 
hours in duration. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 6, 
2020. 
TRD-202005261 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

PART 11. TEXAS BOARD OF NURSING 

CHAPTER 211. GENERAL PROVISIONS 
22 TAC §211.6 

The Texas Board of Nursing (Board) proposes amendments to 
§211.6(b), relating to Committees of the Board. The amend-
ments are being proposed under the authority of the Occupa-
tions Code §301.151. 
Background. Pursuant to the Government Code §2001.034, the 
Board is authorized to adopt rules on an emergency basis if the 
Board finds that an imminent peril to the public health, safety, 
or welfare, or a requirement of state or federal law, requires 
adoption of the rule on fewer than 30 days' notice. Under the 
Board's current rules, a quorum of the thirteen-member Board 
is required to convene in order to deliberate and vote on the 
adoption of emergency rules. Coordinating the appearance of 
a quorum of the Board on short notice can cause delay in situ-
ations that require flexibility, fluidity, and a rapid response. The 
proposed amendments authorize the Eligibility and Disciplinary 
Committee (Committee) of the Board to convene and consider 
and approve the adoption of emergency rules. The Committee is 
a standing committee comprised of three members of the Board, 
one consumer member and two nurse members. Because Com-
mittee members are pre-assigned to serve on the Committee in 
three month intervals, convening the three-member Committee, 
as opposed to a quorum of the full Board, is less likely to cause 
delay in the adoption of rules under emergency conditions. The 
conditions of the Government Code §2001.034 would still be re-
quired to be met in order for the Committee to consider the adop-
tion of emergency rules. 
Section by Section Overview. Proposed amended 
§211.6(b)(3)(ii) authorizes the Eligibility and Disciplinary 
Committee to approve the adoption of rules on an emergency 
basis pursuant to Tex. Gov't Code §2001.034. The remainder 
of the proposed changes re-order paragraph (3) appropriately. 
Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal. 

Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be the adoption of 
a more efficient process for Board approval of emergency rules. 
The proposed process should eliminate unnecessary schedul-
ing delays when emergency circumstances arise. There are no 
anticipated costs of compliance. The proposed rules do not af-
fect individual licensees or any other entity subject to the Board's 
jurisdiction. Rather, the proposed rules only affect the Board's in-
ternal proceedings. 
Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses. 2 The Board has determined 
that there will be no economic impact on small businesses, mi-
cro businesses, or rural communities because there are no an-
ticipated costs of compliance associated with the proposal. As 
such, an economic impact statement and regulatory flexibility 
analysis is not required. 
Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istrative Code §11.1, to prepare a government growth impact 
statement. The Board has determined for each year of the first 
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii) the 
proposal is not expected to have an effect on existing agency po-
sitions; (iii) implementation of the proposal does not require an 
increase or decrease in future legislative appropriations to the 
Board; (iv) the proposal does not require an increase or decrease 
in fees paid to the Board; (v) the proposal delegates a new re-
sponsibility to the Board's Eligibility and Disciplinary Committee, 
in the event an emergency rule needs to be adopted; (vi) the 
proposal modifies an existing regulation; (vii) the proposal does 
not increase or decrease the number of individuals subject to the 
rule's applicability; and (viii) the proposal does not have an effect 
on the state's economy. 
Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 
Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to James W. John-
ston, General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701, or by e-mail to dusty.john-
ston@bon.texas.gov, or faxed to (512) 305-8101. If a hearing 
is held, written and oral comments presented at the hearing will 
be considered. 
Statutory Authority. The amendments are proposed under the 
authority of the Occupations Code §301.151. 
Section 301.151 addresses the Board's rulemaking authority. 
Section 301.151 authorizes the Board to adopt and enforce 
rules consistent with Chapter 301 and necessary to: (i) perform 
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing; 
(iii) establish standards of professional conduct for license 
holders under Chapter 301; and (iv) determine whether an act 
constitutes the practice of professional nursing or vocational 
nursing. 
Cross Reference To Statute. The following statutes are affected 
by this proposal: the Occupations Code §301.151. 
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§211.6. Committees of the Board. 

(a) (No change.) 

(b) Eligibility and Disciplinary Committee. 

(1) - (2) (No change.) 

(3) Duties and powers. 

(A) The Committee shall have the authority to deter-
mine all matters of eligibility for licensure and discipline of licenses, 
including temporary suspension of a license, administrative and civil 
penalties, and consideration and resolution of a default dismissal from 
the State Office of Administrative Hearings pursuant to Tex. Gov't 
Code §2001.058(d-1). 

(B) The Committee shall have the authority to approve 
the adoption of rules on an emergency basis pursuant to Tex. Gov't 
Code §2001.034. 

(3) Duties and powers. The disciplinary committee shall 
have the authority to determine all matters of eligibility for licensure 
and discipline of licenses, including temporary suspension of a license, 
administrative and civil penalties, and consideration and resolution of 
a default dismissal from the State Office of Administrative Hearings 
pursuant to Tex. Gov't Code §2001.058(d-1). 

(4) - (5) (No change.) 

(c) - (f) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005265 
Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 

CHAPTER 213. PRACTICE AND PROCEDURE 
22 TAC §213.1 

The Texas Board of Nursing (Board) proposes amendments to 
§213.1, relating to Definitions. The amendments are being pro-
posed under the authority of the Occupations Code §301.151. 
Background. The proposed amendments to §213.1 are neces-
sary to correct outdated references to the Texas Board of Nurse 
Examiners. 
Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal. 
Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be the adoption 
of rules that correctly reference the Texas Board of Nursing and 
are consistent with the other sections of the Board's rules. There 

is no anticipated cost to the public as a result of these editorial 
changes. 
Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule 
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that 
is equal to or greater than the total cost imposed on regulated 
persons by the proposed rule or amends a rule to decrease the 
total cost imposed on regulated persons by an amount that is 
equal to or greater than the cost imposed on the persons by the 
proposed rule. This amendment will have no economic impact 
on any regulated persons. 
Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. Because it is not antici-
pated that the proposal will impose any costs of compliance on 
an entity that meets the definition of a small business, micro 
business, or rural community pursuant to the Government Code 
§2006.001(1), §2006.001(2), or §2006.001(1-a), the Board is not 
required to prepare an economic impact statement and regula-
tory flexibility analysis. 
Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istrative Code §11.1, to prepare a government growth impact 
statement. The Board has determined for each year of the first 
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii) 
the proposal is not expected to have an effect on current agency 
positions; (iii) implementation of the proposal does not require 
an increase or decrease in future legislative appropriations to 
the Board; (iv) the proposal does not affect the fees paid to the 
Board; (v) the proposal amends an existing regulation; (vi) the 
proposal does not expand, limit, or repeal an existing regulation; 
(vii) the proposal does not extend to new entities not previously 
subject to the rule; and (viii) the proposal will not affect the state's 
economy. 
Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 
Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to James W. John-
ston, General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701, or by e-mail to Dusty.John-
ston@bon.texas.gov, or faxed to (512) 305-8101. If a hearing is 
held, written and oral comments presented at the hearing will be 
considered. 
Statutory Authority. The amendments are proposed under the 
authority of the Occupations Code §301.151. 
Section 301.151 addresses the Board's rulemaking authority. 
Section 301.151 authorizes the Board to adopt and enforce 
rules consistent with Chapter 301 and necessary to: (i) perform 
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing; 
(iii) establish standards of professional conduct for license 
holders under Chapter 301; and (iv) determine whether an act 
constitutes the practice of professional nursing or vocational 
nursing. 
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Cross Reference To Statute. The following statutes are affected 
by this proposal: Texas Occupations Code §301.151. 
§213.1. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise: 

(1) (No change.) 

(2) Address of record--The address of each licensee as pro-
vided to the Board of Nursing [Nurse Examiners] (as required by Board 
rules relating to Change of Name and/or Address) and currently found 
in §217.7 of this title (relating to Change of Name and/or Address). 

(3) - (7) (No change.) 

(8) Board--The Board of Nursing [Nurse Examiners] ap-
pointed pursuant to Texas Occupations Code Annotated §301.051. For 
purposes of this section, "Board" also includes a three member standing 
committee designated by the Board to determine matters of eligibility 
for licensure and discipline of licensees. 

(9) - (16) (No change.) 

(17) Executive director--The executive director of the 
Board of Nursing [Nurse Examiners]. 

(18) - (27) (No change.) 

(28) Party--A person who holds a license issued by the 
Board of Nursing [Nurse Examiners] or multistate licensure privilege, 
a person who seeks to obtain, retain, modify his or her license, or 
a multistate licensure privilege, or the Board of Nursing [Nurse 
Examiners]. 

(29) - (38) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005269 
John Vanderford 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 305-6879 

♦ ♦ ♦ 
22 TAC §213.20 

The Texas Board of Nursing (Board) proposes amendments to 
§213.20, relating to Informal Proceedings and Alternative Dis-
pute Resolution (ADR). The amendments are being proposed 
under the authority of the Occupations Code §301.151. 
Background. The proposed amendments to §213.20 are neces-
sary to correct outdated references to the Texas Board of Nurse 
Examiners within the text of the rule. 
Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments will be in effect, there will be no change in revenue 
to state government as a result of the enforcement or adminis-
tration of the proposal. 
Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 

are in effect, the anticipated public benefit will be the adoption 
of rules that correctly reference the Texas Board of Nursing and 
are consistent with the other sections of the Board's rules. There 
is no anticipated cost to the public as a result of these editorial 
changes. 
Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule 
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that 
is equal to or greater than the total cost imposed on regulated 
persons by the proposed rule or amends a rule to decrease the 
total cost imposed on regulated persons by an amount that is 
equal to or greater than the cost imposed on the persons by the 
proposed rule. This amendment will have no economic impact 
on any regulated persons. 
Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. 1 Because it is not an-
ticipated that the proposal will impose any costs of compliance 
on an entity that meets the definition of a small business, micro 
business, or rural community pursuant to the Government Code 
§2006.001(1), §2006.001(2), or §2006.001(1-a), the Board is not 
required to prepare an economic impact statement and regula-
tory flexibility analysis. 
Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 TAC §11.1, 
to prepare a government growth impact statement. The Board 
has determined for each year of the first five years the proposed 
amendments will be in effect: (i) the proposal does not create 
or eliminate a government program; (ii) the proposal is not ex-
pected to have an effect on current agency positions; (iii) imple-
mentation of the proposal does not require an increase or de-
crease in future legislative appropriations to the Board; (iv) the 
proposal does not affect the fees paid to the Board; (v) the pro-
posal amends an existing regulation; (vi) the proposal does not 
expand, limit, or repeal an existing regulation; (vii) the proposal 
does not extend to new entities not previously subject to the rule; 
and (viii) the proposal will not affect the state's economy. 
Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 
Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to James W. John-
ston, General Counsel, Texas Board of Nursing, 333 Guadalupe, 
Suite 3-460, Austin, Texas 78701, or by e-mail to Dusty.John-
ston@bon.texas.gov, or faxed to (512) 305-8101. If a hearing is 
held, written and oral comments presented at the hearing will be 
considered. 
Statutory Authority. The amendments are proposed under the 
authority of the Occupations Code §301.151. 
Section 301.151 addresses the Board's rulemaking authority. 
Section 301.151 authorizes the Board to adopt and enforce 
rules consistent with Chapter 301 and necessary to: (i) perform 
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing; 
(iii) establish standards of professional conduct for license 
holders under Chapter 301; and (iv) determine whether an act 

45 TexReg 8964 December 18, 2020 Texas Register 

mailto:ston@bon.texas.gov


constitutes the practice of professional nursing or vocational 
nursing. 
Cross Reference To Statute. The following statutes are affected 
by this proposal: the Occupations Code §301.151. 
§213.20. Informal Proceedings and Alternate Dispute Resolution 
(ADR). 

(a) - (g) (No change.) 

(h) Referral to peer assistance after report to the Board. 

(1) A nurse required to be reported under Texas Occupa-
tions Code Annotated §§301.401 - 301.409, may obtain informal dispo-
sition through referral to a peer assistance program as specified in Texas 
Occupations Code Annotated §301.410, as amended, if the nurse: 

(A) - (B) (No change.) 

(C) makes a written contract with the Board of Nursing 
through its executive director promising to: 

(i) - (iii) (No change.) 

(iv) waive confidentiality and privilege and authorize release 
of information about the nurse's impairment and rehabilitation to the 
peer assistance program and the executive director of the Board of 
Nursing [Nurse Examiners]. 

(2) (No change.) 

(3) In the event the nurse fails to comply with the nurse's 
contract with the Board of Nursing [Nurse Examiners] or the nurse's 
participation agreement with the peer assistance program, such non-
compliance will be considered by the executive director at an informal 
proceeding after notice to the nurse of the non-compliance and oppor-
tunity to respond. At the informal proceeding, the executive director 
may consider facts relevant to the alleged non-compliance, modify or 
extend the contract or participation agreement, declare the contract sat-
isfied or impose §301.453 sanctions on the nurse which will result in 
public discipline and reporting to the National Council of State Boards 
of Nursing's Disciplinary Data Bank. 

(i) - (l) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005270 
John Vanderford 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 305-6879 

♦ ♦ ♦ 

CHAPTER 215. PROFESSIONAL NURSING 
EDUCATION 
22 TAC §215.2 

The Texas Board of Nursing (Board) proposes amendments to 
§215.2, relating to Definitions. The amendments are being pro-
posed under the authority of the Occupations Code §301.157(b) 
and §301.151. 

Background. Minimum examination pass rates are required for 
a nursing education program's continued approval status. Ex-
amination pass rates are determined based upon a program's 
examination year. The current examination year for Texas pro-
fessional nursing education programs is October 1 - September 
30. This is a different time period than the examination year for 
Texas vocational nursing education programs, which is based on 
the calendar year (January 1 - December 31). The proposed rule 
amendments align the professional nursing education program 
exam year with the vocational nursing education program exam 
year, as well as with the exam year utilized by most accreditors 
and other boards of nursing. 
The current examination year for Texas professional nursing 
education programs causes inconsistencies in reported NCLEX 
pass rates, since education programs have different academic 
years and graduation schedules. The National Council State 
Boards of Nursing (NCSBN) reports NCLEX state data based 
upon the calendar year, and many non-education settings re-
quire calendar year information. Accreditation agencies usually 
base their data on the calendar year, as well. Aligning program 
exam years would also permit the Board to calculate and report 
pass rates for all nursing education programs at the same time. 
The Board distributed a survey, through NCSBN, to other mem-
ber boards on August 14, 2020. Thirty-four (34) member boards 
responded to the survey. Eighteen percent (18%) of the re-
sponding member boards indicated their examination year was 
an academic year (one with a specific beginning and ending 
other than the calendar year); seventy-four percent (74%) in-
dicated their examination year was the calendar year; and eight 
percent (8%) indicated they used another measure ('other'). The 
Board also consulted nursing accreditation agencies and other 
state agencies in Texas to determine if changing the exam year 
for Texas professional nursing education programs would result 
in unforeseen consequences or concerns. None were identified. 
Section by Section Overview. Proposed amended §215.1(20) 
defines the examination year for a professional nursing educa-
tion program, for the purpose of determining its annual NCLEX-
RN® examination pass rate, as beginning January 1 and ending 
December 31. 
Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal. 
Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be consistency 
among all nursing education programs in Texas with regard to 
their examination pass rate data. This should make it easier for 
interested parties to compare nursing education program pass 
rate data, accreditation data, and NCSBN data. There are no an-
ticipated costs of compliance. The proposed rules do not impose 
new requirements on professional nursing education programs 
or their students. The Board's rules currently define a profes-
sional nursing education program's examination year. Changing 
the time period of the examination year is unlikely to result in 
any costs to the programs. The proposed rules do not amend 
any of the other existing requirements for the nursing education 
programs. 
Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses. The Board has determined that 
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there will be no economic impact on small businesses, micro 
businesses, or rural communities because there are no antic-
ipated costs of compliance associated with the proposal. As 
such, an economic impact statement and regulatory flexibility 
analysis is not required. 
Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 TAC §11.1, 
to prepare a government growth impact statement. The Board 
has determined for each year of the first five years the proposed 
amendments will be in effect: (i) the proposal does not create 
or eliminate a government program; (ii) the proposal is not ex-
pected to have an effect on existing agency positions; (iii) imple-
mentation of the proposal does not require an increase or de-
crease in future legislative appropriations to the Board; (iv) the 
proposal does not require an increase or decrease in fees paid 
to the Board; (v) the proposal does not implement new legisla-
tion; (vi) the proposal modifies an existing regulation; (vii) the 
proposal does not increase or decrease the number of individu-
als subject to the rule's applicability; and (viii) the proposal does 
not have an effect on the state's economy. 
Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 
Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to both Kristin 
Benton, Director of Nursing, and James W. Johnston, Gen-
eral Counsel, Texas Board of Nursing, 333 Guadalupe, Suite 
3-460, Austin, Texas 78701, or by e-mail to Kristin.Ben-
ton@bon.texas.gov and Dusty.Johnston@bon.texas.gov, or 
faxed to (512) 305-8101. If a hearing is held, written and oral 
comments presented at the hearing will be considered. 
Statutory Authority. The amendments are proposed under the 
authority of the Occupations Code §301.157 and §301.151. 
Section 301.157(b) provides that the Board shall: (1) prescribe 
two programs of study to prepare a person to receive an initial 
vocational nurse license under Chapter 301, as follows: (A) 
a program conducted by an educational unit in nursing within 
the structure of a school, including a college, university, or 
proprietary school; and (B) a program conducted by a hospi-
tal; (2) prescribe and publish the minimum requirements and 
standards for a course of study in each program that prepares 
registered nurses or vocational nurses; (3) prescribe other 
rules as necessary to conduct approved schools of nursing and 
educational programs for the preparation of registered nurses 
or vocational nurses; (4) approve schools of nursing and educa-
tional programs that meet the Board's requirements; (5) select 
one or more national nursing accrediting agencies, recognized 
by the United States Department of Education and determined 
by the Board to have acceptable standards, to accredit schools 
of nursing and educational programs; and (6) deny or withdraw 
approval from a school of nursing or educational program that: 
(A) fails to meet the prescribed course of study or other standard 
under which it sought approval by the Board; (B) fails to meet 
or maintain accreditation with the national nursing accrediting 
agency selected by the Board under Subdivision (5) under 
which it was approved or sought approval by the board; or (C) 
fails to maintain the approval of the state board of nursing of 
another state and the board under which it was approved. 

Section 301.151 addresses the Board's rulemaking authority. 
Section 301.151 authorizes the Board to adopt and enforce 
rules consistent with Chapter 301 and necessary to: (i) perform 
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing; 
(iii) establish standards of professional conduct for license 
holders under Chapter 301; and (iv) determine whether an act 
constitutes the practice of professional nursing or vocational 
nursing. 
Cross Reference To Statute. The following statutes are affected 
by this proposal: the Occupations Code §301.157(b) and 
§301.151. 
§215.2. Definitions. 

Words and terms, when used in this chapter, shall have the following 
meanings unless the context clearly indicates otherwise: 

(1) - (19) (No change.) 

(20) Examination year--the period beginning January 1 
[October 1] and ending December 31 [September 30] used for the 
purposes of determining a professional nursing education program's 
annual NCLEX-RN® examination pass rate. 

(21) - (45) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005267 
Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 

CHAPTER 222. ADVANCED PRACTICE 
REGISTERED NURSES WITH PRESCRIPTIVE 
AUTHORITY 
22 TAC §222.4 

The Texas Board of Nursing (Board) proposes amendments to 
§222.4, relating to Minimum Standards for Prescribing or Order-
ing Drugs and Devices. The amendments are being proposed 
under the authority of the Occupations Code §301.151 and the 
Health & Safety Code §§481.075, 481.0755, and 481.0756. 
Background. House Bill (HB) 2174, enacted during the 86th Leg-
islative Session, requires prescriptions for controlled substances 
to be issued electronically after January 1, 2021, unless certain 
prescribed exceptions apply. One of the specified statutory ex-
ceptions provides for a waiver process. Pursuant to the Health & 
Safety Code §481.0755(a)(9) and §481.0756, a prescriber may 
issue a non-electronic prescription for a controlled substance if 
the prescriber has received a waiver from the prescriber's re-
spective licensing agency. The waiver is valid for one year after 
issuance. A prescriber may re-apply for a subsequent waiver not 
earlier than 30 days prior to the expiration of the waiver, so long 
as circumstances that necessitated the waiver continue. The 
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proposed amendments are necessary to implement the Board's 
waiver process under HB 2174. 
Pursuant to the Health & Safety Code §481.0756(d), the Texas 
Pharmacy Board must adopt rules establishing eligibility for a 
waiver, including economic hardship; technological limitations 
not reasonably within the control of the prescriber; or other ex-
ceptional circumstances demonstrated by the prescriber. Fur-
ther, pursuant to §481.0756(e), the Board is required to adopt 
rules for the granting of waivers that are consistent with those 
rules adopted by the Texas Pharmacy Board. The Board has 
worked cooperatively with the Texas Pharmacy Board to ensure 
that the Board's proposed rules are consistent with the amend-
ments proposed (45 TexReg 6949) and adopted by the Texas 
Pharmacy Board (45 TexReg 8866). 
Section by Section Overview. Proposed amended §222.4(c) 
sets forth the Board's waiver process from electronic prescrib-
ing requirements. 
Proposed §222.4(c)(1) makes clear that licensee prescribers 
must issue their prescriptions electronically beginning January 
1, 2021, unless one of the specified circumstances in the Health 
& Safety Code §481.0755(a) applies. 
Under proposed §222.4(c)(2), a licensee prescriber may request 
a waiver from electronic prescribing requirements by submitting 
a waiver request to the Board that demonstrates the circum-
stances necessitating a waiver from the electronic prescribing 
requirements, including: (A) economic hardship, taking into ac-
count factors including: (i) any special situational factors affect-
ing either the cost of compliance or ability to comply; (ii) the likely 
impact of compliance on profitability or viability; and (iii) the avail-
ability of measures that would mitigate the economic impact of 
compliance; (B) technological limitations not reasonably within 
the control of the licensee prescriber; and (C) other exceptional 
circumstances demonstrated in the waiver request. 
Proposed §222.4(c)(3) limits the waiver to a one-year period, 
consistent with the Health & Safety Code §481.0756(f). If cir-
cumstances that originally necessitated the waiver continue be-
yond that time period, the proposal permits the licensee pre-
scriber to re-apply to the Board for a subsequent waiver no ear-
lier than the 30th day prior to the expiration of the original waiver. 
This is also consistent with the limitations of §481.0756(f). 
The remainder of the proposed amendments re-order the section 
appropriately. 
Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments will be in effect, there will be no change in the rev-
enue to state government as a result of the enforcement or ad-
ministration of the proposal. 
Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be the adoption of 
rules that implement the statutory requirements of HB 2174 and 
establish a waiver process for Board licensees. 
Any costs of compliance with the proposal are anticipated to 
be negligible. First, the proposed rules only apply to those li-
censees that hold prescriptive authority. Second, the proposed 
rules only apply to licensees prescribing controlled substances. 
Third, the proposed rules do not require licensees prescribing 
controlled substances to utilize the waiver process. Because 
HB 2174 mandates that all controlled substance prescriptions 
must be issued electronically beginning January 1, 2021, the 

proposed amendments provide a waiver process for those pre-
scribers who will be unable to meet the statute's requirements. 
Under the proposed rules, a licensee may request a waiver from 
electronic prescribing for up to one year. If the provider can es-
tablish that his/her circumstances warrant an additional waiver 
beyond the one-year time frame, the proposed amendments also 
allow for that option. The proposed rules only require a licensee 
prescriber wishing to avail him/herself of the waiver process to 
submit a waiver form to the Board outlining the circumstances 
that justify the waiver. Any potential costs associated with sub-
mitting a waiver form to the Board are expected to be negligible, 
and are limited to the nominal costs associated with mailing, fax-
ing, e-mailing, or uploading a form to the Board. The proposed 
waiver process may actually result in a total costs savings to this 
group of prescribers, since implementing and utilizing a system 
to issue electronic prescriptions may be costly, and receiving a 
waiver from this process may delay or temporarily relieve some 
of these costs. Further, the proposed amendments implement 
the statutory requirements of HB 2174, and any potential costs 
associated with the proposal are a result of the implementation 
of the Health and Safety Code §481.0756 and are not a result of 
this proposal. 
Costs Under the Government Code §2001.0045. The Govern-
ment Code §2001.0045 prohibits agencies from adopting a rule 
that imposes costs on regulated persons unless the agency re-
peals a rule that imposes a total cost on regulated persons that is 
equal to or greater than the total cost imposed on regulated per-
sons by the proposed rule or amends a rule to decrease the total 
cost imposed on regulated persons by an amount that is equal 
to or greater than the cost imposed on the persons by the pro-
posed rule. Pursuant to §2001.0045(c)(9), this prohibition does 
not apply to a rule that is necessary to implement legislation, un-
less the legislature specifically states §2001.0045 applies to the 
rule. The proposal is necessary to implement the requirements 
of the Health & Safety Code §481.0756(e), and as such, is not 
subject to the requirements of §2001.0045. 
Economic Impact Statement and Regulatory Flexibility Analy-
sis for Small and Micro Businesses. 2 The Government Code 
§2006.002(c) and (f) require, that if a proposed rule may have an 
economic impact on small businesses, micro businesses, or ru-
ral communities, state agencies must prepare, as part of the rule-
making process, an economic impact statement that assesses 
the potential impact of the proposed rule on these businesses 
and communities and a regulatory flexibility analysis that con-
siders alternative methods of achieving the purpose of the rule. 
The Government Code §2006.001(2) defines a small business 
as a legal entity, including a corporation, partnership, or sole pro-
prietorship, that: (i) is formed for the purpose of making a profit; 
(ii) is independently owned and operated; and (iii) has fewer than 
100 employees or less than $6 million in annual gross receipts. 
The Government Code §2006.001(1) defines a micro business 
as a legal entity, including a corporation, partnership, or sole pro-
prietorship that: (i) is formed for the purpose of making a profit; 
(ii) is independently owned and operated; and (iii) has not more 
than 20 employees. The Government Code §2006.001(1-a) de-
fines a rural community as a municipality with a population of 
less than 25,000. 
Only individual licensee prescribers choosing to avail them-
selves of the waiver process will be subject to the proposal in 
their individual capacity. As such, it is not anticipated that the 
proposal will impose any costs of compliance on an entity that 
meets the definition of a small business, micro business, or rural 
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community. Therefore, the Board is not required to prepare an 
economic impact statement and regulatory flexibility analysis. 
Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istrative Code §11.1, to prepare a government growth impact 
statement. The Board has determined for each year of the first 
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii) 
the proposal is not expected to have an effect on current agency 
positions; (iii) implementation of the proposal does not require 
an increase or decrease in future legislative appropriations to 
the Board; (iv) the proposal does not affect the fees paid to the 
Board; (v) the proposal creates a new regulation pursuant to the 
mandates of the Health & Safety Code §481.0756; (vi) the pro-
posal does not expand, limit, or repeal an existing regulation; 
(vii) the proposal does not extend to new entities not previously 
subject to the rule; and (viii) the proposal will not affect the state's 
economy. 
Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 
Request for Public Comment. To be considered, written com-
ments on this proposal should be submitted to both Kristin 
Benton, Director of Nursing, and James W. Johnston, Gen-
eral Counsel, Texas Board of Nursing, 333 Guadalupe, Suite 
3-460, Austin, Texas 78701, or by e-mail to Kristin.Ben-
ton@bon.texas.gov and Dusty.Johnston@bon.texas.gov, or 
faxed to (512) 305-8101. If a hearing is held, written and oral 
comments presented at the hearing will be considered. 
Statutory Authority. The amendments are proposed under the 
authority of the Occupations Code §301.151 and the Health & 
Safety Code §§481.075, 481.0755, and 481.0756. 
Section 301.151 addresses the Board's rulemaking authority. 
Section 301.151 authorizes the Board to adopt and enforce 
rules consistent with Chapter 301 and necessary to: (i) perform 
its duties and conduct proceedings before the Board; (ii) regu-
late the practice of professional nursing and vocational nursing; 
(iii) establish standards of professional conduct for license 
holders under Chapter 301; and (iv) determine whether an act 
constitutes the practice of professional nursing or vocational 
nursing. 
Section 481.075(a) requires a practitioner who prescribes a con-
trolled substance listed in Schedule II to, except as provided by 
Section 481.074(b-1) or 481.0755 or a rule adopted under Sec-
tion 481.0761, record the prescription in an electronic prescrip-
tion that includes the information required by this section. 
Section 481.0755(a) provides that, notwithstanding Sections 
481.074 and 481.075, a prescription for a controlled substance 
is not required to be issued electronically and may be issued 
in writing if the prescription is issued: (1) by a veterinarian; (2) 
in circumstances in which electronic prescribing is not avail-
able due to temporary technological or electronic failure, as 
prescribed by board rule; (3) by a practitioner to be dispensed 
by a pharmacy located outside this state, as prescribed by 
board rule; (4) when the prescriber and dispenser are in the 
same location or under the same license; (5) in circumstances 
in which necessary elements are not supported by the most 

recently implemented national data standard that facilitates 
electronic prescribing; (6) for a drug for which the United States 
Food and Drug Administration requires additional information in 
the prescription that is not possible with electronic prescribing; 
(7) for a non-patient-specific prescription pursuant to a standing 
order, approved protocol for drug therapy, collaborative drug 
management, or comprehensive medication management, in 
response to a public health emergency or in other circumstances 
in which the practitioner may issue a non-patient-specific pre-
scription; (8) for a drug under a research protocol; (9) by a 
practitioner who has received a waiver under Section 481.0756 
from the requirement to use electronic prescribing; (10) under 
circumstances in which the practitioner has the present ability 
to submit an electronic prescription but reasonably determines 
that it would be impractical for the patient to obtain the drugs 
prescribed under the electronic prescription in a timely manner 
and that a delay would adversely impact the patient's medical 
condition; or (11) before January 1, 2021. 
Section 481.0756(a) provides that the appropriate regulatory 
agency that issued the license, certification, or registration to a 
prescriber is authorized to grant a prescriber a waiver from the 
electronic prescribing requirement under the provisions of this 
section. Section 481.0756(b) provides that the board shall con-
vene an interagency workgroup that includes representatives 
of each regulatory agency that issues a license, certification, 
or registration to a prescriber. Section 481.0756(c) states that 
the work group described by Subsection (b) shall establish 
recommendations and standards for circumstances in which 
a waiver from the electronic prescribing requirement is appro-
priate and a process under which a prescriber may request 
and receive a waiver. Section 481.0756(d) provides that the 
board shall adopt rules establishing the eligibility for a waiver, 
including: (1) economic hardship; (2) technological limitations 
not reasonably within the control of the prescriber; or (3) other 
exceptional circumstances demonstrated by the prescriber. 
Section 481.0756(e) states that each regulatory agency that 
issues a license, certification, or registration to a prescriber shall 
adopt rules for the granting of waivers consistent with the board 
rules adopted under Subsection (d). Section 481.0756(f) states 
that a waiver may be issued to a prescriber for a period of one 
year. A prescriber may reapply for a subsequent waiver not 
earlier than the 30th day before the date the waiver expires if 
the circumstances that necessitated the waiver continue. 
Cross Reference To Statute. The following statutes are affected 
by this proposal: the Occupations Code §301.151 and the Health 
& Safety Code §§481.075, 481.0755, and 481.0756. 
§222.4. Minimum Standards for Prescribing or Ordering Drugs and 
Devices. 

(a) - (b) (No change.) 

(c) Waivers from Electronic Prescribing Requirements. 

(1) Beginning January 1, 2021, licensee prescribers must 
issue prescriptions for controlled substances electronically unless 
one of the circumstances specified in Tex. Health & Safety Code 
§481.0755(a) applies. 

(2) A licensee prescriber may request a waiver from the 
electronic prescribing requirements by submitting a waiver request to 
the Board that demonstrates the circumstances necessitating a waiver 
from the electronic prescribing requirements, including: 

(A) economic hardship, taking into account factors in-
cluding: 
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(i) any special situational factors affecting either the 
cost of compliance or ability to comply; 

(ii) the likely impact of compliance on profitability 
or viability; and 

(iii) the availability of measures that would mitigate 
the economic impact of compliance; 

(B) technological limitations not reasonably within the 
control of the licensee prescriber; and 

(C) other exceptional circumstances demonstrated in 
the waiver request. 

(3) A waiver may be granted for a period of one year. If 
circumstances that necessitated the waiver continue beyond that time 
period, a licensee prescriber may re-apply to the Board for a subsequent 
waiver no earlier than the 30th day prior to the expiration of the original 
waiver. 

(d) [(c)] Generic Substitution. The APRN shall authorize or 
prevent generic substitution on a prescription in compliance with the 
current rules of the Texas State Board of Pharmacy relating to generic 
substitution. 

(e) [(d)] An APRN may order or prescribe medications for sex-
ually transmitted diseases for partners of an established patient, if the 
APRN assesses the patient and determines that the patient may have 
been infected with a sexually transmitted disease. Nothing in this sub-
section shall be construed to require the APRN to issue prescriptions 
for partners of patients. 

(f) [(e)] APRNs may order or prescribe only those medications 
that are FDA approved unless done through protocol registration in a 
United States Institutional Review Board or Expanded Access autho-
rized clinical trial. "Off label" use, or prescription of FDA-approved 
medications for uses other than that indicated by the FDA, is permitted 
when such practices are: 

(1) - (2) (No change.) 

(g) [(f)] The APRN with full licensure and a valid prescrip-
tive authorization number shall cooperate with representatives of the 
Board and the Texas Medical Board during an inspection and audit re-
lating to the operation and implementation of a prescriptive authority 
agreement. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005266 
Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 

CHAPTER 223. FEES 
22 TAC §223.1 

Introduction. The Texas Board of Nursing (Board) proposes 
amendments to §223.1, concerning Fees. The amendments 

are proposed under the authority of the Texas Occupations 
Code §301.151 and §301.155. 
Background. On October 8, 2019, the Office of the Governor re-
quested that occupational licensing agencies review their licens-
ing rules and policies to identify areas where they could remove 
burdensome or unreasonable obstacles to licensure, specifically 
developing and implementing plans to reduce license applica-
tion fees to 75% or less of the national average for equivalent 
or comparable occupations. In response, the Board reviewed 
the 2018 member profiles maintained by the National Council of 
State Boards of Nursing, which reports comprehensive, detailed 
fee information from the responding boards of nursing. The pro-
file revealed that the Board's current endorsement licensure fee 
is at 81% of the national fee average. The proposed amend-
ments are necessary to reduce the Board's current endorsement 
fee from $161 to $125 in order to meet the Office of the Gover-
nor's request and maintain legislative budget requirements. 
Section by Section Overview. Proposed amended §223.1(a)(2) 
sets the endorsement licensure fee at $125. 
Fiscal Note. Katherine Thomas, Executive Director, has de-
termined that for each year of the first five years the proposed 
amendments will be in effect, there may be an approximate 
$288,000 total annual decrease in revenue to state government. 
This estimate is based on the following factors. The proposed 
amendment will decrease the endorsement fee for licensed 
vocational nurses and registered nurses from $161 to $125. 
Based upon processing approximately 8,000 endorsement 
applications per fiscal year and reducing the fee by $36, the 
Board estimates this will result in an approximate $288,000 
annual decrease in revenue to state government. 
Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments are 
in effect, the anticipated public benefit will be the reduction of its 
current endorsement fee to 75% or less of the national average 
for equivalent or comparable occupations while maintaining the 
Board's ability to provide its essential functions, including licens-
ing, enforcement, public protection, and educational services. 
Potential Costs for Persons Required to Comply with the Pro-
posal. There are no anticipated costs associated with the pro-
posal. To the contrary, the proposed change will result in a 
cost savings to individuals applying for licensure endorsement 
in Texas. 
Economic Impact Statement and Regulatory Flexibility Analysis 
for Small Businesses, Micro Businesses, and Rural Communi-
ties. The Board has determined that there will be no economic 
impact on small businesses, micro businesses, or rural commu-
nities because there are no costs associated with the proposal. 
As such, an economic impact statement and regulatory flexibility 
analysis is not required. 
Government Growth Impact Statement. The Board is required, 
pursuant to Tex. Gov't Code §2001.0221 and 34 Texas Admin-
istrative Code §11.1, to prepare a government growth impact 
statement. The Board has determined for each year of the first 
five years the proposed amendments will be in effect: (i) the pro-
posal does not create or eliminate a government program; (ii) the 
proposal does not affect agency positions; (iii) implementation of 
the proposal may require an increase in future legislative appro-
priations to the Board; (iv) the proposal implements a decrease 
in the Board's endorsement fee; (v) the proposal does not create 
a new regulation; (vi) the proposal amends the existing endorse-
ment fee for licensed vocational and registered nurses in Texas; 
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(vii) the proposal does not extend to new entities not previously 
subject to the rule; and (viii) the proposal may have a slight ef-
fect on the state's economy, only to the extent the decrease in 
endorsement fees may result in $288,000 less revenue to state 
government. 
Takings Impact Assessment. The Board has determined that 
no private real property interests are affected by this proposal 
and that this proposal does not restrict or limit an owner's right 
to property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 
Request for Public Comment. Comments on this proposal 
should be submitted to both Mark Majek, Director of Operations, 
and James W. Johnston, General Counsel, Texas Board of 
Nursing, 333 Guadalupe, Suite 3-460, Austin, Texas 78701, 
or by e-mail to mark.majek@bon.texas.gov and dusty.john-
ston@bon.texas.gov, or faxed to (512) 305-8101. Comments 
must be received no later than thirty (30) days from the date of 
publication of this proposal. If a hearing is held, written and oral 
comments presented at the hearing will be considered. 
Statutory Authority. The amendments are proposed under the 
Occupations Code §301.151 and §301.155. 
Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its 
duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
Chapter 301; and (iv) determine whether an act constitutes the 
practice of professional nursing or vocational nursing. 
Section 301.155(a) provides that the Board by rule shall es-
tablish fees in amounts reasonable and necessary to cover 
the costs of administering the Occupations Code Chapter 301. 
Further, §301.155(a) provides that the Board may not set a fee 
that existed on September 1, 1993, in an amount less than the 
amount of that fee on that date. 
Cross Reference To Statute. This proposal affects the Texas 
Occupations Code §301.151 and §301.155. 
§223.1. Fees. 

(a) The Texas Board of Nursing has established reasonable and 
necessary fees for the administration of its functions. 

(1) (No change.) 

(2) Endorsement: $125 [$161]; 

(3) - (21) (No change.) 

(b) (No change.) 
Certification. This agency hereby certifies that the proposal has been 
reviewed by legal counsel and found to be within the agency's authority 
to adopt. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005268 

Jena Abel 
Deputy General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 133. HOSPITAL LICENSING 
SUBCHAPTER C. OPERATIONAL 
REQUIREMENTS 
25 TAC §133.46 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§133.46, concerning Hospital Billing. 
BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 
1264, 86th Legislature, Regular Session, 2019, which re-
quires HHSC to adopt rules relating to consumer protections 
against certain medical and health care billing by out-of-network 
licensed health care facilities, including abortion facilities, ambu-
latory surgical centers, birthing centers, chemical dependency 
treatment facilities, crisis stabilization units, end stage renal dis-
ease facilities, freestanding emergency medical care facilities, 
general and special hospitals, narcotic treatment programs, 
private psychiatric hospitals, and special care facilities. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §133.46 adds language prohibit-
ing a general or special hospital from violating a law that pro-
hibits balance billing and requires hospitals to comply with S.B. 
1264 and related Texas Department of Insurance rules. This 
change is consistent with the provision in S.B. 1264 requiring 
HHSC to adopt rules relating to consumer protections against 
certain medical and health care billing by out-of-network licensed 
health care facilities. 
The proposed amendment to subsection (d) updates the com-
plaint investigation procedures to the agency responsible for the 
procedures. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
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(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, HHSC Deputy Executive Commissioner of 
Regulatory Services, has determined that for each year of 
the first five years the rule is in effect, the public will benefit 
from increased consumer protections against certain medical 
and health care billing by out-of-network licensed health care 
facilities, including abortion facilities, ambulatory surgical cen-
ters, birthing centers, chemical dependency treatment facilities, 
crisis stabilization units, end stage renal disease facilities, free-
standing emergency medical care facilities, general and special 
hospitals, narcotic treatment programs, private psychiatric 
hospitals, and special care facilities. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to 
Rules Coordination Office, P.O. Box 13247, Mail Code 
4102, Austin, Texas 78711-3247, or street address 4900 
North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HCR_PRT@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 

business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R045" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by the health and human services system; 
Texas Health and Safety Code §241.026, which requires HHSC 
to develop, establish, and enforce standards for the construc-
tion, maintenance, and operation of licensed hospitals; and 
Texas Insurance Code §752.0003, which authorizes regulatory 
agencies to take action against facilities and providers that 
violate a balance billing prohibition. 
The amendment implements Texas Government Code 
§531.0055, Texas Health and Safety Code Chapter 241, and 
Texas Insurance Code Chapter 752. 
§133.46. Hospital Billing. 

(a) Itemized statements. A hospital shall adopt, implement, 
and enforce a policy to ensure that the hospital complies with the Health 
and Safety Code (HSC), §311.002 (Itemized Statement of Billed Ser-
vices). 

(b) Audits of billing. A hospital shall adopt, implement, 
and enforce a policy to ensure that the hospital complies with HSC, 
§311.0025(a) (relating to Audits of Billing). 

(c) Balance Billing. 

(1) A hospital may not violate a law that prohibits the hos-
pital from billing a patient who is an insured, participant, or enrollee 
in a managed care plan an amount greater than an applicable copay-
ment, coinsurance, and deductible under the insured's, participant's, or 
enrollee's managed care plan or that imposes a requirement related to 
that prohibition. 

(2) A hospital shall comply with Senate Bill 1264, 86th 
Legislature, Regular Session, 2019, and with related Texas Department 
of Insurance rules at 28 TAC Chapter 21, Subchapter OO, §§21.4901 -
21.4904 (relating to Disclosures by Out-of-Network Providers) to the 
extent this subchapter applies to the hospital. 

(d) [(c)] Complaint investigation procedures. 

(1) A complaint submitted to HHSC's Complaint and In-
cident Intake [the Department of State Health Services (department)] 
relating to billing must specify the patient for whom the bill was sub-
mitted. 

(2) Upon receiving a complaint warranting an investiga-
tion, HHSC [the department] shall send the complaint to the hospital 
requesting the hospital to conduct an internal investigation. Within 30 
days of the hospital's receipt of the complaint, the hospital shall submit 
to HHSC [the department]: 

(A) a report outlining the hospital's investigative 
process; 

(B) the resolution or conclusions reached by the hospi-
tal with the patient, third party payor or complainant; and 

(C) corrections, if any, in the hospital's policies or pro-
tocols which were made as a result of its investigative findings. 

(3) In addition to the hospital's internal investigation, 
HHSC [the department] may also conduct an investigation to audit 
any billing and patient records of the hospital. 
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(4) HHSC [The department] shall inform in writing a com-
plainant who identifies himself by name and address: 

(A) of the receipt of the complaint; 

(B) if the complainant's allegations are potential viola-
tions of the Act or this chapter warranting an investigation; 

(C) whether the complaint will be investigated by 
HHSC [the department]; 

(D) if the complaint was referred to the hospital for in-
ternal investigation; 

(E) whether and to whom the complaint will be re-
ferred; 

(F) of the results of the hospital's investigation and the 
hospital's resolution with the complainant; and 

(G) of HHSC's [the department's] findings if an on-site 
audit investigation was conducted. 

(5) HHSC [The department] shall refer investigative re-
ports of billing by health care professionals who have provided im-
proper, unreasonable, or medically or clinically unnecessary treatments 
or billed for treatments which were not provided to the appropriate li-
censing agency. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005198 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

CHAPTER 135. AMBULATORY SURGICAL 
CENTERS 
SUBCHAPTER A. OPERATING REQUIRE-
MENTS FOR AMBULATORY SURGICAL 
CENTERS 
25 TAC §135.4 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§135.4, concerning Ambulatory Surgical Center (ASC) Opera-
tion. 
BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 
1264, 86th Legislature, Regular Session, 2019, which re-
quires HHSC to adopt rules relating to consumer protections 
against certain medical and health care billing by out-of-network 
licensed health care facilities, including abortion facilities, ambu-
latory surgical centers, birthing centers, chemical dependency 
treatment facilities, crisis stabilization units, end stage renal dis-
ease facilities, freestanding emergency medical care facilities, 

general and special hospitals, narcotic treatment programs, 
private psychiatric hospitals, and special care facilities. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §135.4 adds language prohibiting 
an ASC from violating a law that prohibits balance billing and 
requires an ASC to comply with S.B. 1264 and related Texas 
Department of Insurance rules. This change is consistent with 
the provision in S.B. 1264 requiring HHSC to adopt rules relating 
to consumer protections against certain medical and health care 
billing by out-of-network licensed health care facilities. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, HHSC Deputy Executive Commissioner of 
Regulatory Services, has determined that for each year of 
the first five years the rule is in effect, the public will benefit 
from increased consumer protections against certain medical 
and health care billing by out-of-network licensed health care 
facilities, including abortion facilities, ambulatory surgical cen-
ters, birthing centers, chemical dependency treatment facilities, 
crisis stabilization units, end stage renal disease facilities, free-
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standing emergency medical care facilities, general and special 
hospitals, narcotic treatment programs, private psychiatric 
hospitals, and special care facilities. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to 
Rules Coordination Office, P.O. Box 13247, Mail Code 
4102, Austin, Texas 78711-3247, or street address 4900 
North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HCR_PRT@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R045" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by the health and human services system; 
Texas Health and Safety Code §243.009, which requires HHSC 
to adopt rules for licensing of ASCs; Texas Health and Safety 
Code §243.010, which requires those rules to include minimum 
standards applicable to ASCs; and Texas Insurance Code 
§752.0003, which authorizes regulatory agencies to take action 
against facilities and providers that violate a balance billing 
prohibition. 
The amendment implements Texas Government Code 
§531.0055, Texas Health and Safety Code Chapter 243, and 
Texas Insurance Code Chapter 752. 
§135.4. Ambulatory Surgical Center (ASC) Operation. 

(a) The ASC shall have a governing body that sets policy and 
assumes full legal responsibility for the total operation of the ASC. 

(b) The governing body shall be responsible for assuring that 
medical staff bylaws are current and on file. 

(c) The governing body shall address and is fully responsible, 
either directly or by appropriate professional delegation, for the op-
eration and performance of the ASC. Governing body responsibilities 
include, but are not limited to: 

(1) determining the mission, goals, and objectives of the 
ASC; 

(2) assuring that facilities and personnel are adequate and 
appropriate to carry out the mission; 

(3) establishing an organizational structure and specifying 
functional relationships among the various components of the ASC; 

(4) adopting bylaws or similar rules and regulations for the 
orderly development and management of the ASC; 

(5) adopting policies or procedures necessary for the or-
derly conduct of the ASC; 

(6) assuring that the quality of care is evaluated and that 
identified problems are addressed; 

(7) reviewing all legal and ethical matters concerning the 
ASC and its staff and, when necessary, responding appropriately; 

(8) maintaining effective communication throughout the 
ASC; 

(9) establishing a system of financial management and ac-
countability that includes an audit appropriate to the ASC; 

(10) developing, implementing, and enforcing a policy on 
the rights of patients; 

(11) approving all major contracts or arrangements affect-
ing the medical care provided under its auspices, including, but not 
limited to, those concerning: 

(A) the employment of health care practitioners; 

(B) an effective procedure for the immediate transfer to 
a hospital of patients requiring emergency care beyond the capabilities 
of the ASC. The ASC shall have a written transfer agreement with a 
hospital or all physicians performing surgery at the ASC shall have 
admitting privileges at a local hospital; 

(C) the use of external laboratories; 

(D) an effective procedure for obtaining emergency lab-
oratory, radiology, and pharmaceutical services if laboratory, X-ray, 
and pharmacy services are not provided on site; and 

(E) the provision of education to students and postgrad-
uate trainees if the ASC participates in such programs; 

(12) formulating long-range plans in accordance with the 
mission, goals, and objectives of the ASC; 

(13) operating the ASC without limitation because of race, 
creed, sex, or national origin; 

(14) assuring that all marketing and advertising concerning 
the ASC does not imply that it provides care or services which it is not 
capable of providing; and 

(15) developing a system of risk management appropriate 
to the ASC including, but not limited to: 

(A) periodic review of all litigation involving the ASC, 
its staff, and health care practitioners regarding activities in the ASC; 

(B) periodic review of all incidents reported by staff and 
patients; 

(C) review of all deaths, trauma, or adverse reactions 
occurring on premises; and 

(D) evaluation of patient complaints. 

(d) The governing body shall provide for full disclosure of 
ownership to the department. 

(e) The governing body shall meet at least annually and keep 
such minutes or other records as may be necessary for the orderly con-
duct of the ASC. 
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(f) If the governing body elects, appoints, or employs officers 
and administrators to carry out its directives, the authority, responsibil-
ity, and functions of all such positions shall be defined. 

(g) When a majority of its members are physicians, the gov-
erning body, either directly or by delegation, shall make (in a man-
ner consistent with state law and based on evidence of the education, 
training, and current competence of the physician) initial appointments, 
reappointments, and assignment or curtailment of medical privileges. 
When a majority of the members of the governing body are not physi-
cians, the ASC's bylaws or similar rules and regulations shall specify 
a procedure for establishing medical review for the purpose of making 
(in a manner consistent with state law and based on evidence of the 
education, training, and current competence of the physician) initial 
appointments, reappointments, and assignment or curtailment of med-
ical privileges. 

(h) The governing body shall provide (in a manner consistent 
with state law and based on evidence of education, training, and current 
competence) for the initial appointment, reappointment, and assign-
ment or curtailment of privileges and practice for nonphysician health 
care personnel and practitioners. 

(i) The governing body shall encourage personnel to partic-
ipate in continuing education that is relevant to their responsibilities 
within the ASC. 

(j) The governing body shall adopt, implement, and enforce 
written policies to ensure compliance with Health and Safety Code, 
Chapter 324, Consumer Access to Health Care Information. 

(k) The governing body shall adopt, implement and enforce 
written policies to ensure compliance with applicable state laws. 

(l) An ASC that performs abortions shall adopt, implement 
and enforce a policy to ensure compliance with Health and Safety Code, 
Chapters 245 and 171, Subchapters A and B (relating to Abortion and 
Informed Consent). 

(m) Balance Billing. 

(1) An ASC may not violate a law that prohibits the ASC 
from billing a patient who is an insured, participant, or enrollee in a 
managed care plan an amount greater than an applicable copayment, 
coinsurance, and deductible under the insured's, participant's, or en-
rollee's managed care plan or that imposes a requirement related to that 
prohibition. 

(2) An ASC shall comply with Senate Bill 1264, 86th Leg-
islature, Regular Session, 2019, and with related Texas Department of 
Insurance rules at 28 TAC Chapter 21, Subchapter OO, §§21.4901 -
21.4904 (relating to Disclosures by Out-of-Network Providers) to the 
extent this subchapter applies to the ASC. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005199 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-4591 

CHAPTER 137. BIRTHING CENTERS 
SUBCHAPTER D. OPERATIONAL AND 
CLINICAL STANDARDS FOR THE PROVISION 
AND COORDINATION OF TREATMENT AND 
SERVICES 
25 TAC §137.39 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§137.39, concerning General Requirements for the Provision 
and Coordination of Treatment and Services. 
BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 
1264, 86th Legislature, Regular Session, 2019, which re-
quires HHSC to adopt rules relating to consumer protections 
against certain medical and health care billing by out-of-network 
licensed health care facilities, including abortion facilities, ambu-
latory surgical centers, birthing centers, chemical dependency 
treatment facilities, crisis stabilization units, end stage renal dis-
ease facilities, freestanding emergency medical care facilities, 
general and special hospitals, narcotic treatment programs, 
private psychiatric hospitals, and special care facilities. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §137.39 adds language prohibiting 
a birthing center from violating a law that prohibits balance billing 
and requires a birthing center to comply with S.B. 1264 and re-
lated Texas Department of Insurance rules. This change is con-
sistent with the provision in S.B. 1264 requiring HHSC to adopt 
rules relating to consumer protections against certain medical 
and health care billing by out-of-network licensed health care fa-
cilities. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 
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Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, HHSC Deputy Executive Commissioner of 
Regulatory Services, has determined that for each year of 
the first five years the rule is in effect, the public will benefit 
from increased consumer protections against certain medical 
and health care billing by out-of-network licensed health care 
facilities, including abortion facilities, ambulatory surgical cen-
ters, birthing centers, chemical dependency treatment facilities, 
crisis stabilization units, end stage renal disease facilities, free-
standing emergency medical care facilities, general and special 
hospitals, narcotic treatment programs, private psychiatric 
hospitals, and special care facilities. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to 
Rules Coordination Office, P.O. Box 13247, Mail Code 
4102, Austin, Texas 78711-3247, or street address 4900 
North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HCR_PRT@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R045" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by the health and human services system; 
Texas Health and Safety Code §244.009, which requires HHSC 
to adopt rules for licensing of birthing centers; Texas Health and 
Safety Code §244.010, which requires those rules to include 
minimum standards applicable to birthing centers; and Texas 

Insurance Code §752.0003, which authorizes regulatory agen-
cies to take action against facilities and providers that violate a 
balance billing prohibition. 
The amendment implements Texas Government Code 
§531.0055, Texas Health and Safety Code Chapter 244, and 
Texas Insurance Code Chapter 752. 
§137.39. General Requirements for the Provision and Coordination 
of Treatment and Services. 

(a) A center shall develop, implement, and enforce policies for 
the provision and coordination of treatment and services. 

(b) The center is responsible for all care provided to center 
clients on its licensed premises. 

(c) A center and the client shall have a written agreement for 
services. The center shall obtain an acknowledgment of receipt of the 
agreement. The center shall comply with the terms of the agreement. 
The written agreement shall include the following: 

(1) services to be provided; 

(2) who will provide the services; and 

(3) charges for services rendered. 

(d) When services are provided through a contract, a center 
must assure that these services are also provided in a safe and effective 
manner. If a center utilizes independent contractors, there shall be a 
written agreement between such independent contractors (i.e., per hour, 
per visit) and the center. The agreement shall be enforced by the center 
and clearly designate: 

(1) that clients are accepted for care only by the center; 

(2) the services to be provided by both parties; 

(3) the necessity to conform to the Act, this chapter, and all 
applicable center policies, including personnel qualifications; and 

(4) the manner in which services will be coordinated and 
evaluated by the center. 

(e) A center shall not commit an intentional or negligent act 
that adversely affects the health or safety of a client. 

(f) A center must ensure that its licensed health care profes-
sionals practice within the scope of their practice and within the con-
straints of applicable state laws and regulations governing their practice 
and must follow the facility's written policies and procedures. 

(g) A center may accept student midwives to provide them 
with clinical experience. 

(h) If a center has a contract or agreement with an accredited 
school of health care to use their center for a portion of a student's clin-
ical experience, those students may provide care under the following 
conditions. 

(1) Students may be used in centers, provided the instructor 
gives classroom supervision and assumes responsibility for all student 
activities occurring within the center. 

(2) A student may administer medications only if: 

(A) on assignment as a student of their school of health 
care; and 

(B) the birth attendant within their licensed scope of 
practice is on the premises and directly supervises the administration 
of medication by the student. 

(3) Students shall not be considered when determining 
staffing needs required by the center. 
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(i) Balance Billing. 

(1) A center may not violate a law that prohibits the center 
from billing a patient who is an insured, participant, or enrollee in a 
managed care plan an amount greater than an applicable copayment, 
coinsurance, and deductible under the insured's, participant's, or en-
rollee's managed care plan or that imposes a requirement related to that 
prohibition. 

(2) A center shall comply with Senate Bill 1264, 86th Leg-
islature, Regular Session, 2019, and with related Texas Department of 
Insurance rules at 28 TAC Chapter 21, Subchapter OO, §§21.4901-
21.4904 (relating to Disclosures by Out-of-Network Providers) to the 
extent this subchapter applies to the center. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005200 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

CHAPTER 139. ABORTION FACILITY 
REPORTING AND LICENSING 
SUBCHAPTER D. MINIMUM STANDARDS 
FOR LICENSED ABORTION FACILITIES 
25 TAC §139.60 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§139.60, concerning Other State and Federal Compliance 
Requirements. 
BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 
1264, 86th Legislature, Regular Session, 2019, which re-
quires HHSC to adopt rules relating to consumer protections 
against certain medical and health care billing by out-of-network 
licensed health care facilities, including abortion facilities, ambu-
latory surgical centers, birthing centers, chemical dependency 
treatment facilities, crisis stabilization units, end stage renal dis-
ease facilities, freestanding emergency medical care facilities, 
general and special hospitals, narcotic treatment programs, 
private psychiatric hospitals, and special care facilities. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §139.60 adds language prohibit-
ing an abortion facility from violating a law that prohibits balance 
billing and requires an abortion facility to comply with S.B. 1264 
and related Texas Department of Insurance rules. This change 
is consistent with the provision in S.B. 1264 requiring HHSC 
to adopt rules relating to consumer protections against certain 
medical and health care billing by out-of-network licensed health 
care facilities. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, HHSC Deputy Executive Commissioner of 
Regulatory Services, has determined that for each year of 
the first five years the rule is in effect, the public will benefit 
from increased consumer protections against certain medical 
and health care billing by out-of-network licensed health care 
facilities, including abortion facilities, ambulatory surgical cen-
ters, birthing centers, chemical dependency treatment facilities, 
crisis stabilization units, end stage renal disease facilities, free-
standing emergency medical care facilities, general and special 
hospitals, narcotic treatment programs, private psychiatric 
hospitals, and special care facilities. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
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PUBLIC COMMENT 

Written comments on the proposal may be submitted to 
Rules Coordination Office, P.O. Box 13247, Mail Code 
4102, Austin, Texas 78711-3247, or street address 4900 
North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HCR_PRT@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R045" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by the health and human services system; 
Texas Health and Safety Code §245.009, which requires HHSC 
to adopt rules for licensing of abortion facilities; Texas Health 
and Safety Code §245.010, which requires those rules to include 
minimum standards to protect the health and safety of a patient 
of an abortion facility and comply with Texas Health and Safety 
Code Chapter 171; and Texas Insurance Code §752.0003, 
which authorizes regulatory agencies to take action against 
facilities and providers that violate a balance billing prohibition. 
The amendment implements Texas Government Code 
§531.0055, Texas Health and Safety Code Chapters 245 and 
171, and Texas Insurance Code Chapter 752. 
§139.60. Other State and Federal Compliance Requirements. 

(a) A licensed abortion facility shall be in compliance with all 
state and federal laws pertaining to handling of drugs. 

(b) A licensed abortion facility that provides laboratory ser-
vices shall meet the Clinical Laboratory Improvement Amendments 
of 1988, 42 United States Code, §263a, Certification of Laboratories 
(CLIA 1988). CLIA 1988 applies to all facilities with laboratories that 
examine human specimens for the diagnosis, prevention, or treatment 
of any disease or impairment of, or the assessment of the health of, hu-
man beings. 

(c) A licensed abortion facility shall ensure that its physicians 
comply with the Medical Practice Act, Occupations Code, Chapters 
151 - 160 and 162 - 165, while functioning in his or her capacity at or 
for the facility. 

(d) A licensed abortion facility utilizing the services of a 
physician assistant(s) shall ensure that its physician assistants comply 
with the Physician Assistant Licensing Act, Occupations Code, Chap-
ter 204, while functioning in his or her capacity at or for the facility. 

(e) A licensed abortion facility utilizing the services of a regis-
tered nurse shall ensure that its registered nurses comply with the Nurs-
ing Practice Act, Occupations Code, Chapters 301 and 304, while func-
tioning in his or her capacity at or for the facility. 

(f) A licensed abortion facility utilizing the services of a li-
censed vocational nurse(s) shall ensure that its vocational nurse(s) com-
ply with the Nursing Practice Act, Occupations Code, Chapters 301 and 
304, while functioning in his or her capacity at or for the facility. 

(g) A licensed abortion facility that provides pharmacy ser-
vices shall obtain a license as a pharmacy if required by the Texas Phar-
macy Act, Occupations Code, Chapters 551 - 569. 

(h) A licensed abortion facility shall comply with the follow-
ing federal Occupational Safety and Health Administration require-
ments: 

(1) 29 Code of Federal Regulations, Subpart E, §1910.38, 
concerning emergency action plan and §1910.39, concerning fire pre-
vention plans; 

(2) 29 Code of Federal Regulations, Subpart I, §1910.132, 
concerning general requirements for personal protective equipment; 

(3) 29 Code of Federal Regulations, Subpart I, §1910.133, 
concerning eye and face protection; 

(4) 29 Code of Federal Regulations, Subpart I, §1910.138, 
concerning hand protection; 

(5) 29 Code of Federal Regulations, Subpart K, §1910.151, 
concerning medical services and first aid; 

(6) 29 Code of Federal Regulations, Subpart L, §1910.157, 
concerning portable fire extinguishers; 

(7) 29 Code of Federal Regulations, Subpart Z, 
§1910.1030, concerning bloodborne pathogens; and 

(8) 29 Code of Federal Regulations, Subpart Z, 
§1910.1200, Appendices A - E, concerning hazard communication 
(hazardous use of chemicals). 

(i) A licensed abortion facility shall not use adulterated or mis-
branded drugs or devices in violation of the Health and Safety Code, 
§431.021. Adulterated drugs and devices are described in Health and 
Safety Code, §431.111. Misbranded drugs or devices are described in 
Health and Safety Code, §431.112. 

(j) A licensed abortion facility shall not commit a false, mis-
leading, or deceptive act or practice as that term is defined in the De-
ceptive Trade Practices-Consumer Protection Act, Business and Com-
merce Code, §17.46. 

(k) A licensed abortion facility shall comply with the require-
ments of the Family Code, §33.002, relating to a Consent Form. 

(l) A licensed abortion facility shall comply with the require-
ments of Health and Safety Code, Chapter 171, the Woman's Right to 
Know Act. 

(m) A licensed abortion facility shall comply with the require-
ments of Occupations Code, Chapter 102, Solicitation of Patients. 

(n) Balance Billing. 

(1) A licensed abortion facility may not violate a law that 
prohibits the licensed abortion facility from billing a patient who is 
an insured, participant, or enrollee in a managed care plan an amount 
greater than an applicable copayment, coinsurance, and deductible un-
der the insured's, participant's, or enrollee's managed care plan or that 
imposes a requirement related to that prohibition. 

(2) A licensed abortion facility shall comply with Senate 
Bill 1264, 86th Legislature, Regular Session, 2019, and with related 
Texas Department of Insurance rules at 28 TAC Chapter 21, Subchapter 
OO, §§21.4901 - 21.4904 (relating to Disclosures by Out-of-Network 
Providers) to the extent this subchapter applies to the licensed abortion 
facility. 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005201 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

CHAPTER 217. MILK AND DAIRY 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), proposes amendments to §217.1 
and §217.2, concerning Grade Specifications and Requirements 
for Milk; the repeal of §§217.21 - 217.33 and new §§217.21 -
217.34, concerning Grade A Raw for Retail Milk and Milk Prod-
ucts. 
BACKGROUND AND PURPOSE 

The proposed rules are necessary to clarify and reflect current 
knowledge industry practices, update language and best prac-
tices, address long-standing issues pertaining to the sale of raw 
milk and the delivery of raw milk to individual purchasers, and 
address labeling requirements. 
Subchapters A and B are also being revised to comply with Texas 
Government Code, §2001.039, which requires that each state 
agency review and consider for re-adoption each rule adopted by 
that agency pursuant to the Texas Government Code, Chapter 
2001. The rules have been reviewed and DSHS has determined 
that reasons for adopting the section continue to exist because 
a rule on this subject is required by statute. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §217.1, Definitions, revises, re-
moves, adds, and reorganizes definitions to clarify and reflect 
updated milk and dairy practices. 
The proposed amendment to §217.1 revises the following 
definitions for "adulterated milk and milk products," "aseptically 
processed milk and milk products," "bulk milk hauler/sampler," 
"certified milk sampler," "dairy farm," "dairy plant sampler," 
"dairy product," "department," "distributor," "Federal Food, Drug, 
and Cosmetic Act," "frozen dessert," "goat milk ice cream," 
"Grade A Pasteurized Milk Ordinance," "Grade A raw milk and 
Grade A raw milk products," "homogenized," "ice cream and 
frozen custard," "milk hauler," "milk producer," "milk transport 
tank or tanker," "misbranded milk and milk products," "official 
laboratory," "officially designated laboratory," "pasteurization," 
"producer dairy farm," "quiescently frozen confection," "quies-
cently frozen dairy confection," "sale," "sherbet," "sterilized," 
"3-A Sanitary Standards and Accepted Practices," and "ul-
tra-pasteurized." 
The proposed amendment to §217.1 adds the following defini-
tions for "abnormalities of milk," "approved source," "automatic 
milking installation (AMI)," "batch number," "food allergen," "food 
allergen cross-contact," "Grade A raw milk processor," "Grade A 

raw milk processor dairy farm," "label," "non-grade A dairy prod-
uct manufacturer," "Principal Display Panel," and "thermometer." 
The proposed amendment to §217.1 renames "3-A Sanitary 
Committee" to "3-A Steering Committee." 
The proposed amendment to §217.1 deletes the following def-
initions for "dairy plant or plant," "dairy product manufacturer," 
"Grade A retail raw milk," "milk distributors," and "milk for manu-
facturing purposes." 
The proposed amendment to §217.2, Grade A Pasteurized Milk 
Ordinance, changes the title to "Adopted Regulations and Stan-
dards" and includes the adoption of 21 Code of Federal Regula-
tions Part 117, Subparts A, B, and C. 
The proposed repeal of §§217.21 - 217.33 removes the rules 
from Subchapter B to delete duplicative language and update the 
rule language in new Subchapter B to reflect current knowledge 
and practices. 
Proposed new Subchapter B, renames the subchapter to Grade 
A Raw Milk and Raw Milk Products, §§217.21 - 217.34. 
Proposed new §217.21, Purpose, provides the purpose of the 
subchapter that establishes the procedures for Grade A raw milk 
and raw milk products. 
Proposed new §217.22, Adulterated or Misbranded Milk or Milk 
Products, provides the language concerning adulterated or mis-
branded milk or milk products. 
Proposed new §217.23, Permits, updates language to reflect 
permit requirements. 
Proposed new §217.24, Labeling, updates the minimum stan-
dards for Grade A raw milk processor labeling requirements for 
all Grade A raw milk and Grade A raw milk products. 
Proposed new §217.25, Inspection of Grade A Raw Milk Pro-
cessor Dairy Farms, updates the language for Grade A raw milk 
processor inspections for compliance with minimum standards. 
Proposed new §217.26, Examination of Grade A Raw Milk and 
Grade A Raw Milk Products, updates the language for Grade A 
raw milk processor sampling for compliance with minimum stan-
dards. The new language changes the frequency for required 
testing to "at least quarterly." 
Proposed new §217.27, Standards for Grade A Raw Milk and 
Raw Milk Products, updates the language for Grade A raw milk 
and raw milk products to reflect current milk and dairy practices. 
Proposed new §217.28, Sanitation Requirements for Grade A 
Raw Milk and Raw Milk Products, updates the language to reflect 
current milk and dairy practices. 
Proposed new §217.29, Animal Health, updates the language 
to better clarify the rule text and adds that "all required tests in 
this section must be performed by a licensed veterinarian or a 
veterinarian in the employment of an appropriate state or federal 
agency." 
Proposed new §217.30, Plans for Grade A Raw Milk Processor 
Dairy Farms, updates the language to include new milk and dairy 
technology concerning automatic milking installations. 
Proposed new §217.31, Selling of Raw Milk to the Consumer, 
adds new language to reflect current Grade A raw milk proces-
sor practices and provides minimum standards for the sale and 
delivery of raw milk to the consumer. 
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Proposed new §217.32, Disease Control and Employee Health, 
adds new language concerning the responsibility of disease con-
trol and employee health for the raw milk processor. 
Proposed new §217.33, Records, adds new language for the 
minimum standards regarding record keeping for all Grade A 
raw milk processors, including a requirement for the processor 
to post in the milk house and store front and make sample re-
sults available to consumers upon request. 
Proposed new §217.34, New Technologies, adds new language 
regarding the department's approval of new technologies not 
currently addressed in rule. 
FISCAL NOTE 

Donna Sheppard, Chief Financial Officer, has determined that 
for each year of the first five years that the rules will be in effect, 
enforcing or administering the rules does not have foreseeable 
implications regarding costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

DSHS has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of DSHS employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to DSHS; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will expand and repeal existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

The rules do not impose any additional costs on small busi-
nesses, micro-businesses, or rural communities that are 
required to comply with the rules. 
Donna Sheppard, Chief Financial Officer, has also determined 
that there will be no adverse economic effect on small busi-
nesses, micro-businesses, or rural communities. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code, §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas; and the rules do 
not impose a cost on regulated persons. 
PUBLIC BENEFIT AND COSTS 

Stephen Pahl, Associate Commissioner, Consumer Protection 
Division, has determined that for the first five years the rules are 
in effect, the public benefit will be the implementation of stan-
dards for the delivery of raw milk to consumers and new labeling 

requirements that will allow consumers of raw milk to make more 
informed decisions. 
Donna Sheppard, has also determined that for the first five years 
the rules are in effect, there are no anticipated economic costs 
to persons who are required to comply with the proposed rules. 
TAKINGS IMPACT ASSESSMENT 

DSHS has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Sofia Stifflemire, R.S., at (512) 834-6758 in the DSHS Policy, 
Standards & Quality and Assurance, Milk and Dairy Unit and 
Kevin Veal, at (512) 231-5658 in the DSHS Policy, Standards 
& Quality and Assurance Section. 
Written comments on the proposal may be submitted to Sofia 
Stifflemire, Milk and Dairy Unit, Texas Department of State 
Health Services, P.O. Box 149347, Mail Code 1987, Austin, 
Texas 78714-9347, street address 8407 Wall Street, Austin 
Texas 78754; fax (512) 834-6756 or by email to milk.regula-
tory@dshs.texas.gov. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) faxed or emailed 
before midnight on the last day of the comment period. If last 
day to submit comments falls on a holiday, comments must be 
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When faxing or emailing com-
ments, please indicate "Comments on Chapter 217 Milk and 
Raw Milk Products Rules 20R051" in the subject line. 
SUBCHAPTER A. GRADE SPECIFICATIONS 
AND REQUIREMENTS FOR MILK 
25 TAC §217.1, §217.2 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Health and Safety 
Code, Chapter 435, which provided for DSHS to define what 
constitutes Grade A raw milk, Grade A raw milk products, Grade 
A pasteurized milk, Grade A pasteurized milk products, milk for 
manufacturing, and dairy products; and provide specifications 
for the production and handling of milk and milk products listed in 
§435.003 Subdivision (1) according to the safety and food value 
of the milk and milk products and the sanitary conditions under 
which they are produced and handled. The rules must also be 
based on and consistent with the most recent federal definitions, 
specifications, rules, and regulations relating to milk and milk 
products. The rules are also authorized by Texas Government 
Code, §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision 
of services by the health and human services system, including 
by DSHS. Under Texas Health and Safety Code, Chapter 1001, 
the DSHS Commissioner is authorized to assist the Executive 
Commissioner in the development of rules relating to the mat-
ters with DSHS jurisdiction. 
The amendments will implement Texas Health and Safety Code, 
Chapter 435. 
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§217.1. Definitions. 

The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Abnormalities of milk--The following types of lacteal 
secretions are not suitable for sale: 

(A) abnormal milk that is visibly changed in color, odor, 
or texture; or 

(B) undesirable milk expected to be unsuitable for con-
sumption, such as milk containing colostrum or blood; or 

(C) contaminated milk unfit for human consumption 
due to treatment of the animal with any products not labeled for 
lactating dairy animals, antibiotics which have not met the withhold 
requirements, or treatment with medicines or insecticides not ap-
proved for use on dairy animals by the United States Food and Drug 
Administration (FDA) or the Environmental Protection Agency. 

(2) [(1)] Acidified milk--The food produced by souring 
cream, milk, partially skimmed milk, or skim milk or any com-
bination, with acetic acid, adipic acid, citric acid, fumaric acid, 
glucono-delta-lactone, hydrochloric acid, lactic acid, malic acid, 
phosphoric acid, succinic acid, or tartaric acid, with or without the ad-
dition of characterizing microbial organisms. Acidified milk is further 
defined in Title 21, Code of Federal Regulations (CFR), §131.111. 

(3) [(2)] Acidified sour cream--The product resulting from 
the souring of pasteurized cream with safe and suitable acidifiers, with 
or without addition of lactic acid producing bacteria, and as further 
defined in Title 21, CFR, §131.162. 

(4) [(3)] Adulterated milk and milk products--Any milk or 
milk product shall be deemed to be adulterated if: 

(A) it bears or contains any poisonous or deleterious 
substance in a quantity which may render it injurious to health; 

(B) it bears or contains any added poisonous or dele-
terious substance for which no safe tolerance has been established by 
State or Federal regulation, or in excess of such tolerance if one has 
been established; 

(C) it consists, in whole or in part, of any substance unfit 
for human consumption; 

(D) it has been produced, prepared, packed, or held un-
der unsanitary conditions; 

(E) its container is composed, in whole or in part, of 
any poisonous or deleterious substance which may render the contents 
injurious to health; 

(F) any substance has been added thereto or mixed or 
packed therewith so as to increase its bulk or weight or reduce its qual-
ity or strength or make it appear better or of greater value than it is; [or] 

(G) any milk or milk product shall be deemed to be 
adulterated if one or more of the conditions described in the Federal 
Food, Drug and Cosmetic Act, §402, as amended (21 U.S.C. §342) ex-
ist; or [.] 

(H) it is deemed by the department to be abnormal milk. 

(5) Approved Source--A supply of food or products that 
complies with applicable state and federal laws and is licensed, if re-
quired, and inspected by the regulatory authority having jurisdiction 
over the processing and distribution of food or products. 

(6) [(4)] Aseptic processing--The term "aseptic process-
ing," when used to describe a milk product, means that the product has 

been subjected to sufficient heat processing, and packaged in a her-
metically sealed container, to conform to the applicable requirements 
of Title 21, CFR, Part 113 and maintain the commercial sterility of the 
product under normal non-refrigerated conditions. 

(7) [(5)] Aseptically processed milk and milk products--
Products hermetically sealed in a container and so thermally processed 
in conformance with Title 21, CFR, Part 113 and the provisions of the 
"Grade A Pasteurized Milk Ordinance" which is adopted by reference 
in §217.2 of this title (relating to Adopted Regulations and Standards 
[Grade A Pasteurized Milk Ordinance]), so as to render the product free 
of microorganisms capable of reproducing in the product under normal 
non-refrigeration [nonrefrigeration] conditions of storage and distribu-
tion. The product shall be free of viable microorganisms (including 
spores) of public health significance. 

(8) Automatic milking installation (AMI)--The entire in-
stallation of one or more milking units, including the hardware and 
software utilized in the operation of individual automatic milking units, 
the animal selection system, the automatic milking machine, the milk 
cooling system, the system for cleaning and sanitizing the automatic 
milking unit, the teat cleaning system, and the alarm systems associ-
ated with the process of milking, cooling, cleaning, and sanitization. 

(9) Batch number--A designation that is printed on the la-
bel of the milk product that allows the history of its production and 
packaging to be traced. 

(10) [(6)] Bulk milk hauler/sampler--A bulk milk 
hauler/sampler is any person who collects official samples and may 
transport raw milk from a farm and/or raw milk products to or from 
a milk plant, receiving station, [or] transfer station, frozen dessert 
manufacturer, or non-grade A dairy product manufacturer, and has in 
his or her [their] possession a certification from the department. 

(11) [(7)] Bulk milk pickup tanker--A vehicle, including 
the truck, tank and those appurtenances necessary for its use, used by a 
milk hauler to transport bulk raw milk for pasteurization from a dairy 
farm to a milk plant, receiving station, or transfer station. 

(12) [(8)] Certified milk sampler [sampler/collector]--Any 
industry personnel, other than the milk hauler[,] or dairy plant sampler 
who collects milk [more] or stores an official milk sample. 

(13) [(9)] C-I-P or cleaned-in-place--The procedure by 
which sanitary pipelines or pieces of equipment are mechanically 
cleaned-in-place by circulation. 

(14) [(10)] Concentrated (condensed) milk--A fluid prod-
uct, unsterilized and unsweetened, resulting from the removal of a con-
siderable portion of the water from the milk, which, when combined 
with potable water in accordance with instructions printed on the con-
tainer, results in a product conforming to the milkfat and milk solids 
not fat levels of milk as defined in this section. 

(15) [(11)] Concentrated (condensed) milk products--Ho-
mogenized concentrated (condensed) milk, concentrated (condensed) 
skim milk, concentrated (condensed) low fat milk, and similar concen-
trated (condensed) products made from concentrated (condensed) milk 
or concentrated (condensed) skim milk, and which, when combined 
with potable water in accordance with instructions printed on the con-
tainer, conform to the definitions of the corresponding milk products in 
this section. 

(16) [(12)] Cream--The liquid milk product, high in milk-
fat, separated from milk, which may have been adjusted by adding 
thereto: milk, concentrated (condensed) milk, dry whole milk, skim 
milk, concentrated skim milk, or nonfat dry milk, and contains not less 
than 18% milkfat. 
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(17) [(13)] Cultured milk--The food produced by culturing 
cream, milk, partially skimmed milk, or skim milk, used alone or in 
combination with characterizing microbial organisms. Cultured milk 
is further defined in Title 21, CFR, §131.112. 

(18) [(14)] Dairy farm--Any place or premises where one 
or more cows or goats [lactating animals (cows, goats or sheep, water 
buffalo, or other hooved animal)] are kept, and from which a part or all 
of the milk or milk products [product(s)] is provided, sold, or offered 
for sale to a milk plant [, receiving station,] or transfer station. 

[(15) Dairy plant or plant--Any place, premise, or estab-
lishment where milk or milk products are received or handled for pro-
cessing or manufacturing.] 

(19) [(16)] Dairy plant sampler--A department employee 
responsible for the collection of official samples for regulatory pur-
poses. [outlined in §6 of the "Grade A Pasteurized Milk Ordinance."] 

(20) [(17)] Dairy product--Butter, cheese, dry cream, 
plastic cream, dry whole milk, nonfat dry milk, dry buttermilk, dry 
whey, whey protein concentrates, evaporated milk (whole or skim), 
condensed whole milk and condensed skim milk (plain or sweetened), 
and such other products derived from milk, as may be specified under 
the statutory standard for butter (Title 21, U.S.C. Part 321a), and the 
Federal Standards of Identity for Cheese and [Cheese] Related Cheese 
Products (Title 21, CFR, Part 133). 

[(18) Dairy product manufacturer--Any place, premises or 
establishment where milk or milk products for manufacturing purposes 
are collected, handled, processed, dried, stored, pasteurized, ultra-pas-
teurized, aseptically processed, bottled, or prepared for distribution.] 

(21) [(19)] Department--The Department of State Health 
Services, the Commissioner of Health, or an [his] authorized represen-
tative of the Commissioner. [For purposes of this chapter, the Texas 
Department of Health is an equivalent term.] 

(22) [(20)] Distributor--Any person who offers for sale or 
sells to another person any pasteurized milk, pasteurized milk products, 
dairy product, or frozen dessert product. 

(23) [(21)] Drug--The term "drug" includes: 

(A) articles recognized in the official United States 
Pharmacopeia, official Homeopathic Pharmacopeia of the United 
States or official National Formulary, or any supplement to any of 
them; 

(B) articles intended for use in the diagnosis, cure, mit-
igation, treatment or prevention of disease in man or other animals; 

(C) articles (other than food) intended to affect the 
structure or any function of the body of man or other animals; and 

(D) articles intended for use as a component of any ar-
ticles specified in subparagraphs (A), (B) or (C) of this paragraph, but 
does not include devices or their components, parts or accessories. 

(24) [(22)] Eggnog--The food containing cream, milk, par-
tially skimmed milk, or skim milk, used alone or in combination, liquid 
egg yolk, frozen egg yolk, dried egg yolk, liquid whole eggs, frozen 
whole eggs, dried whole eggs, or any one or more of the foregoing egg 
yolk containing products with liquid egg white or frozen egg white, and 
a nutritive carbohydrate sweetener. Eggnog is further defined in Title 
21, CFR, §131.170. 

(25) [(23)] Federal Food, Drug, and Cosmetic Act 
[(FFDCA)]--The United States laws pertaining to food, drugs, and 
cosmetics as specified in 21 U.S.C. §301, et seq. 

(26) Food allergen--A major food allergen is: 

(A) milk, egg, fish (e.g., bass, flounder, or cod), Crus-
tacean shellfish (e.g., crab, lobster, or shrimp), tree nuts (e.g., almonds, 
pecans, or walnuts), wheat, peanuts, and soybeans; or 

(B) a food ingredient that contains protein derived from 
a food specified in subparagraph (A) of this paragraph, except the fol-
lowing: 

(i) any highly refined oil derived from a food speci-
fied in subparagraph (A) of this paragraph, and any ingredient derived 
from such highly refined oil; or 

(ii) a food ingredient that is exempt under U.S.C. Ti-
tle 21 Chapter 9, Subchapter IV, §343(w)(6) and (7). 

(27) Food allergen cross-contact--The unintentional incor-
poration of a food allergen into a food. 

(28) [(24)] Freezer--A piece of equipment which converts 
mix and/or other ingredients to a hardened or semi-hardened state using 
the technique of freezing during processing or manufacturing of those 
products commonly known as ice cream, ice cream mix, frozen dessert, 
frozen dessert mix, and nondairy frozen dessert mix. 

(29) [(25)] Frozen dessert [desserts]--Any of the follow-
ing: ice cream, light ice cream, ice milk, frozen custard, fruit sherbet, 
non-fruit water ice, frozen dietary dairy dessert, frozen yogurt, qui-
escently frozen confection, quiescently frozen dairy confection, mel-
lorine, lorine, parevine, freezer-made milk shake, or nondairy frozen 
dessert. The term also includes mix used in the freezing of one of those 
frozen desserts. 

(30) [(26)] Frozen dessert manufacturer or plant--A person 
who manufactures, processes, converts, partially freezes or freezes any 
mix, be it dairy, nondairy frozen desserts for distribution or sale at 
wholesale. This definition shall not include a frozen dessert retail es-
tablishment. 

(31) [(27)] Frozen dietary dairy dessert and frozen dietary 
dessert--A food for any special dietary use, prepared by freezing, with 
or without agitation, composed of a pasteurized mix which may contain 
fat, protein, carbohydrates, flavoring, stabilizers, emulsifiers, vitamins, 
and minerals. 

(32) [(28)] Frozen low fat yogurt and mix (also called low 
fat frozen yogurt)--Complies with the provisions of frozen yogurt, ex-
cept that: 

(A) the milk fat content of the finished food is not less 
than 0.5%, but not more than 2.0%; and 

(B) the name of the food is "frozen low fat yogurt." 

(33) [(29)] Frozen low fat yogurt dry mix--The unfrozen 
dry powdered combination of ingredients which, when combined with 
potable water and when frozen while stirring, will produce a product 
conforming to the definition of frozen low fat yogurt. 

(34) [(30)] Frozen milk concentrate--A frozen milk prod-
uct with a composition of milkfat and milk solids not fat in such pro-
portions that when a given volume of concentrate is mixed with a given 
volume of water the reconstituted product conforms to the milkfat and 
milk solids not fat requirements of whole milk. In the manufacturing 
process, water may be used to adjust the primary concentrate to the 
final desired concentration. The adjusted primary concentrate is pas-
teurized, packaged, and immediately frozen. This product is stored, 
transported, and sold in the frozen state. 

(35) [(31)] Frozen skim milk yogurt--Complies with the 
provision of frozen yogurt, except that: 
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(A) the milkfat content of the finished food is less than 
0.5%; and 

(B) the name of the food is either "frozen skim milk 
yogurt" or "frozen nonfat yogurt." 

(36) [(32)] Frozen yogurt--

(A) Frozen yogurt is the food which is prepared by 
freezing, while stirring, a mix composed of one or more of the optional 
dairy ingredients provided for in ice cream and frozen custard, and 
which may contain other safe and suitable ingredients. 

(B) The dairy ingredient(s), with or without other in-
gredients, is/are pasteurized and subsequently cultured with bacterial 
cultures acceptable to the state health authority. 

(C) The titratable acidity of the cultured frozen yogurt is 
not less than 0.5%, calculated as lactic acid, except if the frozen yogurt 
is flavored by the addition of a non-fruit characterizing ingredient(s). 

(D) The milkfat content of frozen yogurt is not less than 
3.25% by weight, except that when bulky characterizing ingredients are 
used the percentage milkfat is not less than 2.5%. 

(E) The finished frozen yogurt shall weigh not less than 
five pounds per gallon. 

(F) The name of the food is "frozen yogurt." 

[(33) Goats milk ice cream--The food defined in Title 21, 
CFR, [§35.110(a) - (f)]. 

(37) [(34)] Goat milk--The normal lacteal secretion, prac-
tically free of colostrum, obtained by the complete milking of one or 
more healthy goats. Goat milk sold in retail packages shall contain not 
less than 2.5% milkfat and not less than 7.5% milk solids not fat. The 
word "milk" includes goat milk. 

(38) Goat milk ice cream--The food defined in Title 21, 
CFR, §135.115. 

(39) [(35)] Grade A dry milk and whey products--Products 
which have been produced for use in Grade A pasteurized or aseptically 
processed milk products and which have been manufactured under the 
provisions of the most current revision of the "Grade A Pasteurized 
Milk Ordinance." 

(40) [(36)] Grade A Pasteurized Milk Ordinance--The doc-
ument published by the United States Department of Health and Human 
Services, Public Health Service/Food and Drug Administration. The 
document consists of the following parts: The Grade A Pasteurized 
Milk Ordinance with Administrative Procedures; illustrations, tables, 
supplements, appendices; and an index. Copies are on file in the Milk 
Group, Consumer Protection Division [for Regulatory Services], De-
partment of State Health Services, 8407 Wall Street, Austin, Texas, and 
are available for review during normal business hours. For purposes of 
this chapter, "U.S. Public Health Services Grade A Pasteurized Milk 
Ordinance" is an equivalent term. 

[(37) Grade A retail raw milk--Milk as defined in para-
graph (49) of this section, that is produced under the provisions of Sub-
chapter B of this chapter (relating to Grade A Raw for Retail Milk and 
Milk Products), and is offered for sale to the public without benefit of 
pasteurization.] 

(41) [(38)] Grade A [retail] raw milk and Grade A raw 
milk products--Milk products that are manufactured in compliance 
with [under] the provisions of Subchapter B of this chapter (relating to 
Grade A Raw Milk and Raw Milk Products), and are offered for sale 
to the public without [benefit of] pasteurization. 

(A) These products include, but are not limited to, plain 
raw milk, raw flavored milk, raw low-fat milk, raw low-fat flavored 
milk, raw skim milk, raw skim flavored milk, raw cultured milk, raw 
cultured low fat milk, raw cultured skim milk, raw cream, raw heavy 
cream, raw light cream, raw sour cream, raw acidified sour cream, raw 
cultured sour cream, raw light whipping cream, raw heavy whipping 
cream, raw whipped cream, raw light whipped cream, raw plain yo-
gurt, raw flavored yogurt, raw low fat yogurt, raw nonfat yogurt, raw 
drinkable yogurt, raw drinkable probiotic yogurt, raw buttermilk, raw 
half-and-half, raw sour half-and-half, raw acidified sour half-and-half, 
raw cultured sour half-and-half, raw eggnog, raw whey, raw flavored 
whey, raw whey protein, raw flavored whey protein, and raw keifer 
[cream, light cream, light whipping cream, heavy cream, heavy whip-
ping cream, whipped cream, whipped light cream, sour cream, acidi-
fied sour cream, cultured sour cream, half-and-half, sour half-and-half, 
acidified sour half-and-half, cultured sour half-and-half, skim milk, low 
fat milk, eggnog, buttermilk, cultured milk, cultured low fat milk, cul-
tured skim milk, yogurt, low fat yogurt, and nonfat yogurt]. 

(B) Grade A raw milk and raw milk products do not 
include the following. 

(i) Infant formula, ice cream or other frozen 
desserts, butter, or raw cheese that is not aged a minimum of 60 days. 

(ii) Raw milk or raw milk products that are a blend 
of raw milk from more than one raw milk processer dairy farm. 

(42) Grade A raw milk processor--A person who processes 
milk as defined in paragraph (55) of this section, that is produced in 
compliance with the provisions of Subchapter B of this chapter and is 
offered for sale to the public without pasteurization. 

(43) Grade A raw milk processor dairy farm--Any place or 
premise where one or more lactating animals (cows, goats, sheep, water 
buffalo, or other hooved animals) are kept, and from which a part of 
or all the raw milk and raw milk products are produced, processed, 
bottled, and offered, sold, or offered for sale to the public. 

(44) [(39)] Half-and-half--The food consisting of a mixture 
of milk and cream which contains not less than 10.5% but less than 18% 
milkfat. Half-and-half is further defined in Title 21, CFR, §131.180. 

(45) [(40)] Heavy cream or heavy whipping cream--Cream 
which contains not less than 36% milkfat and as further defined in Title 
21, CFR, §131.150. 

(46) [(41)] Hermetically sealed container--A container that 
is designed and intended to be secure against the entry of microorgan-
isms and thereby maintain the commercial sterility of its contents after 
processing. 

(47) [(42)] Homogenized--Milk [The term "homogenized" 
means that milk] or a milk product has been treated to ensure [insure] 
breakup of the fat globules to such an extent that, after 48 hours of 
quiescent storage at 4.4 degrees Celsius (40 degrees Fahrenheit), no 
visible cream separation occurs on the milk; and the fat percentage of 
the top 100 milliliters of milk in a quart, or of proportionate volumes in 
containers of other sizes, does not differ by more than 10% from the fat 
percentage of the remaining milk as determined after thorough mixing. 

(48) [(43)] Ice cream and frozen custard--The foods de-
fined in Title 21, CFR, §135.110 [§135.110(a) - (f)]. 

(49) Label--A display of written, printed, or graphic matter 
upon the immediate container of a product or wrappers accompanying 
such a container. 
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(50) [(44)] Light cream--Cream which contains not less 
than 18% but less than 30% milkfat, and as further defined in Title 21, 
CFR, §131.155. 

(51) [(45)] Light whipping cream--Cream which contains 
not less than 30% but less than 36% milkfat, and as further defined in 
Title 21, CFR, §131.157. 

(52) [(46)] Lorine--The food prepared from the same ingre-
dients and in the same manner prescribed for mellorine and complies 
with all the provisions for mellorine except that: 

(A) its content of fat is at least 2% but less than 6%; 

(B) its content of milk solids not fat is not less than 10%; 

(C) caseinates may be added when the content of total 
milk solids is not less than 10%; 

(D) the provision for reduction in fat and milk solids not 
fat from the addition of bulky ingredients in mellorine does not apply; 

(E) the quantity of food solids per gallon is not less than 
1.2 pounds; and 

(F) the name of the food is "Lorine." 

(53) [(47)] Low fat yogurt--The food produced by cultur-
ing cream, milk, partially skimmed milk, or skim milk, used alone or 
in combination with a characterizing bacterial culture that contains the 
lactic acid-producing bacteria, Lactobacillus bulgaricus and Strepto-
coccus thermophilus. Low fat yogurt is further defined in Title 21, 
CFR, §131.203. 

(54) [(48)] Mellorine--The food defined in Title 21, CFR, 
§135.130(a) - (d). 

(55) [(49)] Milk--The lacteal secretion, practically free 
from colostrum, obtained by the complete milking of one or more 
healthy cows, sheep, goats, water buffaloes or other hooved animals, 
and as further defined in Title 21, CFR, §131.110. 

[(50) Milk distributors--Any person who offers for sale or 
sells to another person any milk or milk products.] 

(56) [(51)] Milk hauler--A [Any] person who transports 
raw milk and [and/or] raw milk products to or from a milk plant, re-
ceiving station, [or] transfer station, frozen dessert manufacturer, or 
non-grade A dairy product manufacturer. 

(57) [(52)] Milk plant--Any place, premises or establish-
ment where milk or milk products are collected, handled, processed, 
dried, stored, pasteurized, ultra-pasteurized aseptically processed, bot-
tled, or prepared for distribution. This term also means a processing 
plant, manufacturing plant, or bottling plant in these sections. 

(58) [(53)] Milk producer--Any person who operates a 
producer dairy farm and provides, sells, or offers milk for sale to 
a milk plant, receiving station, [or] transfer station, frozen dessert 
manufacturer, or non-grade A dairy product manufacturer. 

(59) [(54)] Milk products--

(A) Milk products include cream, light cream, light 
whipping cream, heavy cream, heavy whipping cream, whipped cream, 
whipped light cream, sour cream, acidified sour cream, cultured sour 
cream, half-and-half, sour half-and-half, acidified sour half-and-half, 
cultured sour half-and-half, reconstituted or recombined milk and milk 
products, concentrated (condensed) milk, concentrated (condensed) 
milk products, reduced fat milk, nonfat (skim) milk, low fat milk, 
frozen milk concentrate, eggnog, buttermilk, cultured milk, cultured 
low fat milk, cultured nonfat (skim) milk, yogurt, low fat yogurt, 
nonfat yogurt, acidified milk, acidified low fat milk, acidified nonfat 

(skim) milk, low-sodium milk, low-sodium low fat milk, low-sodium 
nonfat (skim) milk, lactose-reduced milk, lactose-reduced low fat 
milk, lactose-reduced nonfat (skim) milk, aseptically processed and 
packaged milk and milk products as defined in this section, milk, low 
fat milk, or nonfat (skim) milk with added safe and suitable microbial 
organisms, and any other milk product made by the addition or sub-
traction of milkfat or addition of safe and suitable optional ingredients 
for protein, vitamin, or mineral fortification of milk products defined 
herein. 

(B) Milk products also include those dairy foods made 
by modifying the federally standardized products listed in this section 
in accordance with Title 21, CFR, §130.10, Requirements for foods 
named by use of nutrient content claim and standardized term. 

(C) This definition shall include those milk and milk 
products, as defined herein, which have been aseptically processed and 
then packaged. 

(D) Milk and milk products which have been retort pro-
cessed after packaging or which have been concentrated, condensed, or 
dried are included in this definition only if they are used as an ingredi-
ent to produce any milk or milk product defined herein, or if they are 
labeled as Grade A. 

(E) This definition is not intended to include dietary 
products (except as defined herein), infant formula, ice cream or other 
desserts, butter, or cheese. 

[(55) Milk for manufacturing purposes--Milk and milk 
products for human consumption, but not subject to Grade A require-
ments.] 

(60) [(56)] Milk tank truck--The term used to describe both 
a bulk milk pickup tanker and a milk transport tank. 

(61) Milk tank truck cleaning facility--Any place, premise, 
or establishment, separate from a milk plant, receiving, or transfer sta-
tion, where a milk tank truck is cleaned and sanitized. 

(62) [(57)] Milk tank truck driver--A milk tank truck driver 
is any person who transports raw or pasteurized milk products to or 
from a milk plant, receiving station, or transfer station. Any trans-
portation of a direct farm pickup requires the milk tank truck driver to 
have responsibility for accompanying official samples. 

(63) [(58)] Milk transport tank or tanker--A vehicle, in-
cluding the truck and tank, used by a milk hauler to transport bulk 
shipments of milk from a milk plant, receiving station, [or] transfer sta-
tion, frozen dessert manufacturer, or non-grade A dairy product man-
ufacturer to another milk plant, receiving station, [or] transfer station, 
frozen dessert manufacturer, or non-grade A dairy product manufac-
turer. 

(64) Milk transportation company--An entity responsible 
for ensuring milk tank trucks are in compliance with the provisions of 
Subchapter D of this chapter (relating to Bulk Milk Regulations). 

(65) [(59)] Misbranded milk and milk products--Milk and 
milk products are misbranded if: 

(A) their container bears or is [its container(s) bear 
or are] accompanied by any false or misleading written, printed, or 
graphic matter; 

(B) milk labeling does not conform to the definitions as 
contained in this chapter [these rules]; 

(C) they are [milk is] not labeled in accordance with 
§217.24 [§217.25] of this title (relating to Labeling) for Grade A Raw 
[for Retail] Milk and Raw Milk Products; §217.43 of this title (relating 
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to Labeling) for Rules for the Manufacture of Frozen Desserts; and 
§217.81 of this title (relating to Labeling) for Dairy Products and Milk 
for Manufacturing Purposes [Product Manufacturers]; or 

(D) one or more of the conditions described in [§403 
of] the Federal Food, Drug and Cosmetic Act, §403, as amended (21 
U.S.C. §343) exists [exist]. 

[(60) Milk transportation company--A milk transportation 
company is the person responsible for a milk tank truck(s).] 

(66) [(61)] Multi-use container--Any container having a 
product-contact surface and used in the packaging, handling, storing, 
or serving of milk or milk products, which, if it remains in good repair 
and is properly washed and sanitized, may be utilized for multiple 
usage. 

(67) [(62)] Nondairy frozen dessert--

(A) Nondairy frozen dessert is the food which is pre-
pared by freezing, while stirring, a nondairy frozen dessert mix com-
posed of one or more of the optional characterizing ingredients speci-
fied in subparagraph (B) of this paragraph, sweetened with one or more 
of the optional sweetening ingredients specified in subparagraph (C) 
of this paragraph. The nondairy product, with or without water added, 
may be seasoned with salt. One or more of the ingredients specified in 
subparagraph (D) of this paragraph may be used. Pasteurization is not 
required. The optional caseinates specified in subparagraph (D)(i) of 
this paragraph are deemed not to be dairy products. 

(B) The optional flavoring ingredients referred to in 
subparagraph (A) of this paragraph are natural and artificial flavoring 
and characterizing food ingredients. 

(C) The optional sweetening ingredients referred to in 
subparagraph (A) of this paragraph are sugar (sucrose), dextrose, invert 
sugar (paste or syrup), glucose syrup, dried glucose syrup, corn sweet-
ener, dried corn sweetener, malt syrup, malt extract, dried malt syrup, 
dried malt extract, maltose syrup and dried maltose syrup. 

(D) Other optional ingredients referred to in subpara-
graph (A) of this paragraph are: 

(i) casein prepared by precipitation with gums, am-
monium, caseinate, calcium caseinate, potassium caseinate, or sodium 
caseinate; 

(ii) hydrogenated and partially hydrogenated veg-
etable oil; 

(iii) dipotassium phosphate; 

(iv) coloring, including artificial coloring; 

(v) monoglycerides, diglycerides, or polysorbates; 
and 

(vi) thickening ingredients such as agar-agar, algin 
(sodium alginate), egg white, gelatin, gum acacia, guar seed gum, gum 
karaya, locus bean gum, oat gum, gum tragacanth, hydroxypropyl, 
cethyl cellulose, carrageenan, salts of carrageenan, furcelleran, salts 
of furcelleran, propulene glycol alginate, pectin, psyllium seed husk, 
and sodium carvoxymethylcellulose. 

(E) Such nondairy frozen desserts are deemed "pro-
cessed" when manufactured as a dry powdered mix. The addition of 
water is merely the manner in which such nondairy frozen desserts 
are served. 

(F) The label shall comply with labeling requirements 
for frozen desserts with the additional clear and concise statement that 
the product is nondairy. 

(68) [(63)] Nonfat yogurt--The food produced by culturing 
skim milk, used alone or in combination with a characterizing bacterial 
culture that contains the lactic acid-producing bacteria, Lactobacillus 
bulgaricus and Streptococcus thermophilus. Nonfat yogurt is further 
defined in Title 21, CFR, §131.206. 

(69) Non-grade A dairy product manufacturer--Any place, 
premise, or establishment where dairy products are produced or pre-
pared for distribution for human consumption but is not subject to 
Grade A requirements. 

(70) [(64)] Novelties--Frozen desserts, either alone or in 
combination with other foods such as cookies, wafers, cones, coating, 
confections, etc., which are packaged in single-serving units. 

(71) [(65)] Official laboratory--A biological, chemical 
or physical laboratory which is under the [direct] supervision of the 
department conducting the analysis of milk, milk products, milk for 
manufacturing, or frozen dessert. Full service laboratories are official 
laboratories [State or a local regulatory agency]. 

[(66) Overrun--The trade expression used to reference the 
increase in volume of frozen product over the volume of the mix. This 
increase in volume is due to air being whipped into the product during 
the freezing process. It is expressed as a percent of the volume of the 
mix.] 

(72) [(67)] Officially designated laboratory--A commercial 
laboratory or a milk industry laboratory [authorized to do official work 
by the regulatory or supervision agency, or a milk industry labora-
tory] officially designated by the department [regulatory agency] for 
the analysis [examination] of milk, milk products, milk for manufac-
turing, or frozen desserts. 

(73) Overrun--The increase in volume of frozen product 
over the volume of the mix due to air being whipped into the product 
during the freezing process. It is expressed as a percent of the volume 
of the mix. 

(74) [(68)] Pasteurization--

(A) The [terms "pasteurization," "pasteurized," and 
similar terms shall mean the] process of heating every particle of milk 
or milk product, in properly designed and operated equipment, and 
held continuously at or above a certain temperature for at least the 
corresponding specified time [as shown in the following chart and] 
referenced in the most current revision of the "Grade A Pasteurized 
Milk Ordinance." 
[Figure: 25 TAC §217.1(68)(A)] 

[(B) Provided, that eggnog and frozen dessert mixes 
shall be heated to at least the temperature and time specifications in 
the following chart.] 
[Figure: 25 TAC §217.1(68)(B)] 

(B) [(C)] Provided further, that nothing shall be con-
strued as barring any other process found equivalent to pasteurization 
for milk and milk products, which has been recognized by the FDA 
[United States Food and Drug Administration (FDA)] as provided in 
21 U.S.C. §343(h)(3) of the Federal Food, Drug and Cosmetic Act. 
Only such FDA recognized processes and no other shall be considered 
by the department. 

(75) [(69)] Permit--A license or certification to engage in 
the activity listed on the permit, license, or certificate. 

(76) [(70)] Person--The word "person" shall include any 
individual, plant operator, partnership, corporation, company, firm, 
trustee, association, or institution. 

45 TexReg 8984 December 18, 2020 Texas Register 



(77) Principal Display Panel--The part of a label that is 
most likely to be displayed, presented, shown, or examined under nor-
mal and customary conditions of display for retail sale. 

(78) [(71)] Producer dairy farm--Any place or premises 
where one or more lactating animals (cows, goats or sheep, water 
buffalo, or other hooved animal) are kept, and from which a part or all 
of the milk or milk products [product(s)] is provided, sold, or offered 
for sale to a milk plant, transfer station, [or] receiving station, frozen 
dessert manufacturer, or non-grade A dairy product manufacturer. 

(79) [(72)] Quiescently frozen confection--A clean and 
wholesome frozen, sweetened, flavored product in the manufacture 
of which freezing has not been accompanied by stirring or agitation 
(generally known as quiescent freezing). This confection may be 
acidulated with food grade acid, may contain water, may be made with 
or without added natural or artificial flavoring, and with or without 
harmless coloring. The finished product contains [shall contain] not 
less than 17% by weight of total food solids. No [In the production of 
this food, no] processing or mixing shall be used that develops in the 
finished food mix any physical expansion in excess of 10%. 

(80) [(73)] Quiescently frozen dairy confection--A clean 
and wholesome frozen product made from water, milk products and 
sugar, with added harmless natural or artificial flavoring, with or with-
out added coloring, with or without added stabilizer, with or without 
added emulsifier; and in the manufacture of which freezing has not 
been accompanied by stirring or agitation (generally known as quies-
cent freezing). It contains not less than 13% by weight of total milk 
solids, and not less than 33% by weight of total food solids. In the 
production of quiescently frozen dairy confections, no processing or 
mixing before [prior to] quiescently freezing is [shall be] used that de-
velops in the finished confection mix any physical expansion in excess 
of 10%. 

(81) [(74)] Receiving station--Any place, premises, or es-
tablishment where raw milk is received, collected, handled, stored, or 
cooled and prepared for further transporting. 

(82) [(75)] Reconstituted or recombined milk and milk 
products--Milk or milk products defined in this section which result 
from reconstituting or recombining of milk constituents with potable 
water when appropriate. 

(83) [(76)] Regulatory agency--The Department of State 
Health Services. For purposes of this chapter, Texas Department of 
Health is an equivalent term. 

(84) [(77)] Safe and suitable--Ingredients which perform 
an appropriate function in the food in which they are used, and are used 
at a level no higher than necessary to achieve their intended purpose in 
the food. 

(85) [(78)] Sale--The term "sale" or "sell" means a mone-
tary transaction, barter, offer, or trade that involves the transfer of milk, 
milk products, raw milk, raw milk products, dairy products, or frozen 
dessert products. The term also includes transactions conducted as part 
of animal shares, animal pools, involving the transfer of milk from the 
farmer to the consumer. [Shall mean any of the following:] 

[(A) the manufacture, production, processing, packing, 
exposure, offer, or holding of any milk, milk product, or frozen dessert 
product;] 

[(B) the sale, dispensing, or giving of any milk, milk 
product, or frozen dessert product; or] 

[(C) the supplying of any milk, milk product, or frozen 
dessert to a retail establishment or to a consumer.] 

(86) [(79)] Sanitization--The application of any effective 
method or substance to a clean surface for the destruction of pathogens 
and other organisms as far as is practicable. Such treatment shall not 
adversely affect the equipment, the milk or milk product, or the health 
of consumers, and shall be acceptable to the regulatory agency. 

(87) [(80)] Sherbet--The food defined in Title 21, CFR, 
§135.140 [§135.140(a) - (i)]. 

(88) [(81)] Single service container--Any container having 
a milk product or frozen dessert, in contact with the containers surface 
and used in the packaging, handling, storing, or serving frozen desserts 
and/or milk products, which is intended for one usage only. 

(89) [(82)] Sour cream or cultured sour cream--The prod-
uct resulting from the souring, by lactic acid producing bacteria, of 
pasteurized cream, and as further defined in Title 21, CFR, §131.160. 

(90) [(83)] Standard methods--Reference to the latest edi-
tion of "Standard Methods for the Examination of Dairy Products," a 
publication of the American Public Health Association, Washington, 
D.C. 

(91) [(84)] Sterilized--The [term sterilized when applied to 
piping, equipment, and containers used for milk and milk products shall 
mean the] condition of piping equipment and containers achieved by 
the application of heat, chemical sterilant(s), or other appropriate treat-
ment that renders the piping, equipment, and containers free of viable 
microorganisms. 

(92) [(85)] 3-A Sanitary Standards and Accepted Prac-
tices--The [Refers to the] standards for dairy equipment and accepted 
practices formulated by the 3-A Steering Committee [Sanitary Stan-
dards committees] representing the International Association for Food 
Protection, the U.S. Public Health Service, and the Dairy Industry 
Committee that are published by the International Association of Milk, 
Food, and Environmental Sanitarians, 6200 Aurora Avenue, #200W, 
Des Moines, Iowa 50322. 

(93) [(86)] 3-A Steering [Sanitary] Committee--The com-
mittee composed of appointees from the International Association for 
Food Protection, and the Food and Drug Administration/Public Health 
Service that reviews and establishes standards for production and pro-
cessing equipment intended for use in this country. 

[(87) Milk tank truck cleaning facility--Any place, 
premise, or establishment, separate from a milk plant, receiving, or 
transfer station, where a milk tank truck is cleaned and sanitized.] 

(94) Thermometer--A temperature measuring device that 
is either mercury-in-glass, alcohol/spirit-in-glass, electronic/digital, or 
dial immersed in liquid and accurate within the appropriate range of 
designated use. 

(95) [(88)] Transfer station--Any place, premises, or estab-
lishment where milk or milk products are transferred directly from one 
milk tank truck to another. 

(96) [(89)] Ultra-pasteurized--The term "ultra-pasteur-
ized," when used to describe a dairy product, means that such product 
shall have been thermally processed at or above 138 degrees Celsius 
(280 degrees Fahrenheit) for at least two seconds, either before or after 
packaging, so as to extend a product [produce a product which has an 
extended] shelf life under refrigerated conditions. 

(97) [(90)] Unloading station--Any receiving station, 
transfer station, or milk processing plant where milk or milk products 
are unloaded from milk tank trucks. 

(98) [(91)] Water ices--The foods defined in Title 21, CFR, 
§135.160. 
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(99) [(92)] Whipped cream--Cream or light whipping 
cream, into which air or gas has been incorporated. 

(100) [(93)] Whipped light cream--Light cream into which 
air or gas has been incorporated. 

(101) [(94)] Yogurt--The food produced by culturing 
cream, milk, partially skimmed milk, or skim milk, used alone or in 
combination with a characterizing bacterial culture that contains the 
lactic acid-producing bacteria, Lactobacillus bulgaricus and Strep-
tococcus thermophilus. Yogurt is further defined in Title 21, CFR, 
§131.200. 

§217.2. Adopted Regulations and Standards [Grade A Pasteurized 
Milk Ordinance]. 

(a) The Department of State Health Services adopts by refer-
ence the document entitled, "Grade A Pasteurized Milk Ordinance," 
published by the United States Department of Health and Human Ser-
vices, Public Health Service/Food and Drug Administration. The doc-
ument consists of the following parts: The Grade A Pasteurized Milk 
Ordinance with Administrative Procedures; illustrations, tables, sup-
plements, appendices; and an index. [Copies are on file in the Milk 
Group, Division for Regulatory Services, Department of State Health 
Services, 8407 Wall Street, Austin, Texas, and are available for review 
during normal business hours.] 

(b) The Department of State Health Services adopts by ref-
erence the most current revision, 21 CFR Part 117, Subparts A Gen-
eral Provisions, B Current Good Manufacturing Practice, and C Haz-
ard Analysis and Risk-Based Preventative Controls. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005216 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-6758 

♦ ♦ ♦ 

SUBCHAPTER B. GRADE A RAW FOR 
RETAIL MILK AND MILK PRODUCTS 
25 TAC §§217.21 - 217.33 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Health and Safety Code, 
Chapter 435, which provided for DSHS to define what consti-
tutes Grade A raw milk, Grade A raw milk products, Grade A 
pasteurized milk, Grade A pasteurized milk products, milk for 
manufacturing, and dairy products; and provide specifications 
for the production and handling of milk and milk products listed in 
§435.003 Subdivision (1) according to the safety and food value 
of the milk and milk products and the sanitary conditions under 
which they are produced and handled. The rules must also be 
based on and consistent with the most recent federal definitions, 
specifications, rules, and regulations relating to milk and milk 
products. The rules are also authorized by Texas Government 
Code, §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision 

of services by the health and human services system, including 
by DSHS. Under Texas Health and Safety Code, Chapter 1001, 
the DSHS Commissioner is authorized to assist the Executive 
Commissioner in the development of rules relating to the mat-
ters with DSHS jurisdiction. 
The repeals will implement Texas Health and Safety Code, 
Chapter 435. 
§217.21. Grade A Raw for Retail Milk and Milk Products. 
§217.22. Purpose. 
§217.23. Adulterated or Misbranded Milk or Milk Products. 
§217.24. Permits. 
§217.25. Labeling. 
§217.26. Inspection of Dairy Farms. 
§217.27. Examination of Milk and Milk Products. 
§217.28. Standards for Grade A Raw for Retail Milk and Milk Prod-
ucts. 
§217.29. Sanitation Requirements for Grade A Raw for Retail Milk. 
§217.30. Animal Health. 
§217.31. Plans for Grade A Raw for Retail Milk Dairy Farms. 
§217.32. Selling of Raw Milk to the Consumer. 
§217.33. Procedure When Infection Is Suspected. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005217 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-6758 

♦ ♦ ♦ 

SUBCHAPTER B. GRADE A RAW MILK AND 
RAW MILK PRODUCTS 
25 TAC §§217.21 - 217.34 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Health and Safety 
Code, Chapter 435, which provided for DSHS to define what 
constitutes Grade A raw milk, Grade A raw milk products, Grade 
A pasteurized milk, Grade A pasteurized milk products, milk for 
manufacturing, and dairy products; and provide specifications 
for the production and handling of milk and milk products listed in 
§435.003 Subdivision (1) according to the safety and food value 
of the milk and milk products and the sanitary conditions under 
which they are produced and handled. The rules must also be 
based on and consistent with the most recent federal definitions, 
specifications, rules, and regulations relating to milk and milk 
products. The rules are also authorized by Texas Government 
Code, §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision 
of services by the health and human services system, including 
by DSHS. Under Texas Health and Safety Code, Chapter 1001, 
the DSHS Commissioner is authorized to assist the Executive 
Commissioner in the development of rules relating to the mat-
ters with DSHS jurisdiction. 
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The new sections will implement Texas Health and Safety Code, 
Chapter 435. 
§217.21. Purpose. 

The purpose of these rules is to regulate the production, handling, sam-
pling, examination, grading, labeling and sale of Grade A raw milk and 
Grade A raw milk products at the dairy farm; the inspection of dairy 
herds and dairy farms; and the issuing and revocation of permits and 
related penalties. 

§217.22. Adulterated or Misbranded Milk or Milk Products. 

No person shall, within the State of Texas, produce, sell, offer for sale, 
or have in possession with intent to sell, any milk or milk product which 
is adulterated, misbranded, or ungraded. 

§217.23. Permits. 

A person must have a permit to sell or provide Grade A raw milk and 
Grade A raw milk products. A person must comply with the provisions 
of this subchapter to receive a Grade A Raw for Retail Milk permit. 

§217.24. Labeling. 

(a) All bottles, containers, and packages enclosing Grade A 
raw milk and Grade A raw milk products as defined in §217.1(41) of 
this title (relating to Definitions) must be conspicuously labeled imme-
diately upon bottling on the principal display panel to include: 

(1) the product name, which must contain the phrase 
"Grade A Raw" and include the product name as given in the definition 
in §217.1(41) of this title; 

(2) the batch number of the Grade A raw milk or Grade A 
raw milk products, which must consist of the date the Grade A raw 
milk or Grade A raw milk product was bottled or packaged; 

(3) the quantity of the contents; 

(4) the name, address, zip code, telephone number, and per-
mit number of the Grade A raw milk processor; 

(5) all ingredients listed in descending order of predomi-
nance; 

(6) any allergens that must be identified with bold letters in 
the ingredient statement or having a "Contains" statement immediately 
after the ingredient statement; and 

(7) the following statement: "This product contains unpas-
teurized milk. Consuming raw foods, including raw dairy products, 
may increase your risk of foodborne illness. Persons at higher risk for 
foodborne illness include pregnant and nursing women, children, the 
elderly, and people with weakened immune systems." 

(b) Labeling information is required on all bottles, containers 
or packages of Grade A raw milk and Grade A raw milk products and 
must be in letters of an acceptable size, font, and color satisfactory to 
the department and must contain no marks or words which are mis-
leading. All labeling must be easily legible under ordinary conditions 
of purchase. All labeling on Grade A raw milk and Grade A raw milk 
product containers must be approved by the department before the dis-
tribution or sale of the Grade A raw milk or Grade A raw milk product. 

§217.25. Inspection of Grade A Raw Milk Processor Dairy Farms. 

(a) Each Grade A raw milk processor dairy farm whose milk is 
produced and intended for consumption within the State of Texas must 
be inspected by the department before the issuance of a permit. 

(b) Following the issuance of a permit, each Grade A raw milk 
processor dairy farm shall be inspected at least quarterly by the depart-
ment. 

(c) A violation of the requirements set forth in §217.27 of this 
title (relating to Standards for Grade A Raw Milk and Raw Milk Prod-
ucts) shall be denoted on the Grade A raw milk processor dairy farm 
inspection form. 

(d) A copy of the most recent inspection report must be posted 
in a conspicuous place on an inside wall of the Grade A raw milk pro-
cessor dairy farm. 

(e) Every Grade A raw milk processor must allow officially 
designated persons to access all parts of the dairy farm during normal 
business hours to determine compliance with the provisions of this sub-
chapter. 

(f) Every Grade A raw milk processor must furnish the depart-
ment, upon request, for official use only, a true statement of the actual 
quantities of Grade A raw milk and Grade A raw milk products sold, 
records of inspections, and temperature records. 

(g) When a condition is found which constitutes an imminent 
health hazard, the department may take immediate enforcement action. 

§217.26. Examination of Grade A Raw Milk and Grade A Raw Milk 
Products. 

(a) The department will sample, at least quarterly, each Grade 
A raw milk processor dairy farm whose Grade A raw milk and Grade A 
raw milk products are produced and intended for consumption within 
the State of Texas. 

(b) At a minimum, cooling temperature checks, antibiotic 
tests, somatic cell counts, bacterial counts, coliform counts, pathogenic 
bacteria, water adulteration and random aflatoxin testing are performed 
on Grade A raw milk and Grade A raw milk product samples. 

(c) Samples shall be analyzed at an official or officially desig-
nated laboratory as defined in §217.1(71) and §217.1(72) of this title 
(relating to Definitions). 

(d) The coliform sample required by subsection (b) of this sec-
tion may be collected by a certified sampler and submitted to an offi-
cial or officially designated laboratory as defined in §217.1(71) and 
§217.1(72) of this title at the expense of the Grade A raw milk proces-
sor. The lab report must be provided to the department within seven 
days after receiving the results. To meet the requirements of subsec-
tion (b) of this section, samples must be collected in January, April, 
July, and October. The Grade A raw milk processor must notify the 
department in writing informing the department that the Grade A raw 
milk processor will be responsible for collecting its own coliform sam-
ple. The notice form must be received at least 30 days before the col-
lection month. If a dairy provides such notice and then fails to collect 
and submit the milk sample as provided in the rules of this subchapter, 
the department shall collect coliform samples for a period of 12 months 
for that dairy. 

(e) Whenever the pathogenic bacteria, coliform counts, bacte-
ria counts, somatic cell counts, water adulteration, or cooling tempera-
tures of a sample exceed the limit of the standard for the Grade A raw 
milk or Grade A raw milk product, an additional sample shall be col-
lected by the department on a date determined by the department. 

(f) The department may issue a detention, recall order, cessa-
tion from commerce, or emergency order, in accordance with §217.92 
of this title (relating to Enforcement) or seek court action, whenever a 
consecutive sample violates the standards of this subchapter for bacte-
ria counts, somatic cell counts, coliform counts, water adulteration, or 
cooling temperatures. 

(g) The department may issue a detention, recall order, cessa-
tion from commerce, or emergency order, in accordance with §217.92 
of this title or seek court action, if a sample exceeds standards in 
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§217.27 of this title (relating to Standards for Grade A Raw Milk and 
Raw Milk Products) for antibiotic, pathogenic bacteria, or aflatoxin. 
The sampled product exceeding the standards must be removed from 
supplies intended for human consumption. 

§217.27. Standards for Grade A Raw Milk and Raw Milk Products. 
All Grade A raw milk and Grade A raw milk products must be produced 
and handled in conformity with the following chemical, bacteriologi-
cal, and temperature standards, and the sanitation requirements stated 
in §217.28 of this title (relating to Sanitation Requirements for Grade 
A Raw Milk and Raw Milk Products). 

(1) Temperature: Cooled to 45 degrees Fahrenheit (7 de-
grees Celsius) or less within two hours after milking. 

(2) Antibiotics: No positive results on drug residue detec-
tion methods. 

(3) Somatic Cells: Individual raw milk shall not exceed 
750,000 cell count per milliliter (ml). Goat milk shall not exceed 
1,500,000 per ml. 

(4) Bacteria Limits: 20,000 per ml. Cultured products are 
exempt from this standard. 

(5) Coliform: Not to exceed 10 per ml. 

(6) Pathogen: Zero. 

(7) Aflatoxin: less than 0.5 parts per billion (ppb). 

(8) Water Adulteration: cryoscope reading of -0.524 or 
above. 

§217.28. Sanitation Requirements for Grade A Raw Milk and Raw 
Milk Products. 

(a) Abnormalities in milk. 

(1) Milk from animals treated with or exposed to insecti-
cides not approved for use on dairy cattle by the U.S. Environmental 
Protection Agency must not be offered for sale. 

(2) The department may require additional tests for the de-
tection of abnormalities in milk. 

(3) Milk containing abnormalities must be handled and dis-
posed of to prevent the infection of other animals and the contamination 
of milk utensils and equipment. Milk containing abnormalities may not 
be offered for human consumption. 

(4) Animals secreting milk with abnormalities must be 
milked last or with separate equipment, in order to prevent the con-
tamination of the wholesome supply. 

(5) Equipment, utensils, and containers used for the han-
dling of milk containing abnormalities must not be used for the han-
dling of milk to be offered for sale, unless they are first cleaned and 
sanitized. 

(b) Milking barn, stable, parlor, or Automatic Milking Instal-
lation (AMI)--construction. 

(1) A milking barn, stable, parlor, or AMI must be present 
on all Grade A raw milk processor dairy farms to house the milking 
herd during milking time operations. The areas used for milking pur-
poses must: 

(A) have floors constructed of concrete or equally im-
pervious material graded to drain, which are smooth, easily cleanable, 
maintained in good repair, and free of excessive breaks or worn areas 
that may create pools of water, wastes, or other liquids; 

(B) have gutters and feed troughs constructed of good 
quality concrete or equally impervious material; 

(C) be constructed to ensure manure does not pile or 
pool in the milking barn, stable, parlor, or AMI and is approved by the 
department; 

(D) have finished walls and ceilings that are smooth, 
easily cleanable, impervious to moisture, light colored, dust tight, and 
in good repair; 

(E) have ceilings that are dust-tight; 

(F) have wall partitions, doors, shelves, and windows 
kept in good repair, and surfaces must be refinished whenever wear or 
discoloration is evident; 

(G) ensure feed stored overhead does not allow the sift-
ing of chaff and dust into the milking barn, stable, parlor, or AMI; 

(H) ensure hay openings have a dust-tight door, which 
is kept closed during milking operations; 

(I) have separate stalls or pens for non-lactating ani-
mals; 

(J) have lighting equivalent of at least 10 foot candles 
in all working areas during milking hours; 

(K) provide sufficient air space and air circulation to 
prevent condensation and excessive odors throughout the milking barn, 
stable, parlor, or AMI; 

(L) not be overcrowded; and 

(M) have dust-tight covered boxes, bins, or separate 
storage facilities for ground, chopped, or concentrated feed. 

(2) The department may approve a barn without four walls 
extending from floor to roof, or a shed-type barn, provided the require-
ments of subsection (c) of this section, concerning animals and fowl 
entering the barn are met. Animal-housing areas (stables without stan-
chions, such as loose housing tables, pen stables, resting barns, free 
stall barns, holding barns, loafing sheds, wandering sheds) may be of 
shed-type construction, provided no milking is conducted therein. 

(c) Milking barn, stable, parlor, or AMI--cleanliness. 

(1) The interior of the milking barn, stable, parlor, or AMI 
must be kept clean. 

(2) Leftover feed in feed mangers must appear dry and 
fresh. 

(3) The bedding material, if used, must be free from exces-
sive manure. 

(4) Outside surfaces of pipeline systems located in the 
milking barn, stable, parlor, or AMI must be clean. 

(5) All animal pens, if not separated from the milking barn, 
stable, parlor, or AMI, must be clean. 

(6) Swine and fowl must be kept out of the milking barn, 
parlor, and AMI. 

(7) Gravity flow manure channels in milking barns, if used, 
must be maintained and be cleaned. 

(8) Floors must be cleaned after each milking. 

(A) In barns provided with water under pressure, the 
floors must be scrubbed after each milking with a stiff-bristled brush. 

(B) In barns in which water under pressure is not avail-
able, the floors may be brushed dry and limed, or have phosphate ap-
plied evenly in a thin coat. Care should be exercised to prevent caking 
of the lime. 
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(d) Animal yard. 

(1) The animal yards, which are the enclosed or unenclosed 
areas adjacent to the milking barn, and AMIs in which the animals 
may congregate, including animal housing areas and feed lots, must 
be graded and drained and must have no standing pools of water or 
accumulations of animal manure. 

(2) Animal lanes must be reasonably dry. 

(3) Approaches to the barn door, surroundings of stock wa-
tering, and feeding stations must be solid to the footing of the animal. 

(4) Loafing and animal housing areas must have animal 
droppings and soiled bedding removed, or clean bedding added, at suf-
ficient intervals to prevent the soiling of the animal's udders and flanks. 

(5) Waste feed must not accumulate. 

(6) Manure packs must be properly drained and must pro-
vide reasonably firm footing. 

(7) Swine must be kept out of the animal yard. 

(e) Milkhouse or room--construction and facilities. 

(1) A milkhouse or room of sufficient size, a minimum of 
30 inch spacing around equipment to allow for cleaning and inspection 
on all sides, must be provided for the cooling, handling, and storing of 
milk, and the washing, sanitizing, and storing of milk containers and 
utensils except as provided for in subsection (l) of this section. 

(2) The milkhouse floor must be smooth, easily cleanable, 
and constructed of concrete or equally impervious material. The floors 
must be maintained in good repair free of cracks, breaks, depressions, 
and surface peeling. 

(3) The floor shall be sloped to drain to prevent pools of 
standing water. 

(4) The joints between the floor and walls must be water-
tight. 

(5) Liquid waste shall be disposed of in a sanitary manner. 
All floor drains shall be accessible and shall be trapped if connected to 
a sanitary sewer system. 

(6) The walls and ceilings must be smooth, easily clean-
able, impervious to moisture, covered with light colored paint, and in 
good repair. 

(7) Surfaces and joints must be tight and smooth. 

(8) The milkhouse must have a minimum of 20 foot candles 
of adequate natural or artificial light. 

(9) The milkhouse must be adequately ventilated to mini-
mize odors and condensation of floors, walls, ceilings, and clean uten-
sils. 

(10) Vents, if installed, and lighting fixtures must be in-
stalled to preclude the contamination of bulk milk tanks or clean utensil 
storage areas. 

(11) The milkhouse shall be used for no other purpose than 
milkhouse operations as described in §217.28(e)(1) of this subchapter 
(relating to Sanitation Requirements for Grade A Raw Milk and Raw 
Milk Products). 

(12) There shall be no direct opening from the milkhouse 
into any barn, stable, parlor, AMI, or room used for domestic purposes, 
except that an opening between the milkhouse and milking barn, stable, 
parlor, or AMI is permitted when a tight-fitting, self-closing solid door 
is provided. 

(13) A vestibule must comply with the applicable milk-
house construction requirements. 

(14) Water under pressure must be piped into the milk-
house. 

(15) The milkhouse must be provided with facilities for 
heating water in sufficient quantity and necessary temperatures, based 
on the cleaning agent's specifications, for the effective cleaning of all 
equipment and utensils. 

(16) The milkhouse shall be equipped with a two-compart-
ment wash vat of sufficient size to accommodate the largest utensil and 
container used. 

(17) A refrigerator of sufficient size must: 

(A) be provided for storage of cooling bottled Grade A 
raw milk and Grade A raw milk products; 

(B) be capable of maintaining the Grade A raw milk and 
Grade A raw milk products at the proper temperature; and 

(C) be equipped with a suitable thermometer approved 
by the department before use. 

(f) Milkhouse or room-cleanliness. 

(1) The floors, walls, ceilings, windows, tables, shelves, 
cabinets, wash vats, non-product-contact surfaces of milk containers, 
utensils and equipment, and other milkroom equipment must be clean. 

(2) Only articles directly related to milkroom activities are 
allowed in the milkroom. The milkroom must be kept free of trash, 
animals, and fowl. 

(3) Vestibules must be kept clean. 

(g) Toilet. 

(1) Every Grade A raw milk processor dairy farm shall pro-
vide one or more toilets, conveniently located by the milking barn, 
parlor, stable, AMI, and the milkroom. The toilet room must be prop-
erly constructed with walls, floors, and ceilings that are smooth, eas-
ily cleanable, impervious to moisture, light colored, and operated and 
maintained in a sanitary manner. 

(2) Human defecation or urination must only occur in the 
toilet room. 

(3) The toilet room must not open directly into the milk-
room. 

(4) Doors to toilet rooms must be tight-fitting and self-clos-
ing, and all outer openings in toilet rooms must be screened or other-
wise protected against the entrance of flies. 

(5) The toilet room shall be cleaned and kept free of odors. 

(6) The toilet must be connected to a public sewer system 
or to an individual sewage-disposal system and must be constructed 
and operated in accordance with the most current revision of the Texas 
Commission on Environmental Quality rules regulating on-site sewage 
facilities. 

(h) Water supply. 

(1) A Grade A raw milk processor dairy farm's water 
source must meet the following requirements to establish the absence 
of coliform bacteria and thus be considered a "safe water source": 

(A) Water samples must be taken before the permit ap-
proval of the physical structure and found negative for the presence of 
coliform bacteria. 
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(B) Water samples must be taken after any repair, alter-
ation, or maintenance of the water supply system and found negative 
for the presence of coliform bacteria. 

(C) Water hauled to the Grade A raw processor dairy 
farm must be sampled for the presence of coliform bacteria at the point 
of use. 

(2) Water for milkhouse and milking operations must be 
from a supply properly located, protected, and operated, easily acces-
sible, and of adequate sanitary quality, and must be a safe water source. 

(A) All water supply systems must be approved as safe 
and comply with the specifications of the Texas Commission on Envi-
ronmental Quality 30 TAC §290.41. 

(B) No cross-connections between a safe water supply 
and any unsafe or questionable water supply or any other source of 
pollution are permitted. 

(C) There must be no submerged inlets through which 
a safe water supply may be contaminated. 

(D) The water source must be located and constructed 
in a manner that neither the underground nor surface contamination 
from any sewage systems, or other pollution can reach the water supply. 
Well casing and seal must be located above the ground surface. 

(E) All new water supply systems, which have been re-
paired or otherwise become contaminated, must be thoroughly disin-
fected and approved as safe before being placed in use. 

(F) All containers and tanks used in the transportation 
of water must be sealed and protected from possible contamination and 
must be approved by the department before use. 

(i) The containers and tanks must be thoroughly 
cleaned and have a bacteriological treatment before filling with potable 
water to be used at the dairy farm. 

(ii) To minimize the possibility of contamination of 
the water during the transfer from the potable tanks to the elevated 
or ground-water storage at the dairy farm, a suitable pump, hose, and 
fittings must be provided. 

(iii) When the pump, hose, and fittings are not being 
used, the outlets must be capped and stored in a suitable dust proof 
enclosure to prevent contamination. 

(iv) The storage tank at the dairy farm must be con-
structed of impervious material, provided with a dust and rainproof 
cover, and provided with an approved vent and roof hatch. 

(v) All reservoirs must be disinfected before placing 
them into service. 

(i) Containers, utensils and equipment--construction. 

(1) All multi-use containers, equipment, and utensils used 
in the handling, or storage of Grade A raw milk and Grade A raw milk 
products must be made of smooth, nonabsorbent, corrosion resistant, 
nontoxic materials, free of breaks, and be easily cleaned. Safe materials 
of the following types are allowed: 

(A) stainless steel of the American Iron and Steel Insti-
tute (AISI) 300 series; 

(B) equally corrosion-resistant, nontoxic metal; 

(C) heat-resistant glass; or 

(D) plastic or rubber and rubberlike materials, which: 

(i) are relatively inert, resistant to scratching, scor-
ing, decomposition, crazing, chipping, and distorting under normal use 
conditions; 

(ii) are nontoxic, fat-resistant, relatively nonab-
sorbent, relatively soluble, and do not release component chemicals or 
impart flavor or odor to the product; and 

(iii) must maintain these properties under repeated 
use conditions. 

(2) All milk pails used for foremilk stripping must be seam-
less and hooded. 

(3) Strainers, if used, must be of perforated metal design, 
or constructed to utilize single-service strainer media. Multiple-use 
woven material must not be used for straining milk. 

(4) All single-service articles must be manufactured, pack-
aged, transported, and handled in a sanitary manner and obtained from 
an approved source. 

(5) Articles intended by the manufacturer for single-ser-
vice use must not be reused. 

(6) Farm holding/cooling tanks with welded sanitary pip-
ing must be smooth and free from pits, cracks, or inclusions. 

(7) Cleaned-in-place milk pipelines and return solution 
lines must be self-draining. 

(8) Gaskets, if used, must be self-positioning and of mate-
rial meeting specifications described in §217.28(i)(1) of this subchap-
ter, and must form a smooth, flush interior surface. 

(9) If gaskets are not used, all fittings must have self-posi-
tioning faces designed to form a smooth, flush interior surface. 

(10) All interior surfaces of welded joints in pipelines must 
be smooth and free of pits, cracks, and inclusions. 

(11) Detailed plans for cleaned-in-place pipeline systems 
must be submitted to the department for written approval before in-
stallation. No alteration or addition may be made to any milk pipeline 
system without prior written approval from the department. 

(12) All milking machines, including heads, milk claws, 
milk tubing, and other milk-contact surfaces, must be easily cleaned 
and inspected. Pipelines, milking equipment, and other equipment re-
quiring a screwdriver or special tool must be easily accessible for in-
spection and the necessary tools must be available at the milkhouse. 

(13) Farm holding/cooling tanks and welded sanitary pip-
ing must comply with all applicable requirements set forth in this sec-
tion. 

(j) Containers, utensils and equipment--cleaning. The prod-
uct-contact surfaces of all multi-use containers, equipment, and uten-
sils used in the handling, storage, or transportation of milk must be 
cleaned after each usage. 

(k) Containers, utensils and equipment--sanitization. The 
product-contact surfaces of all multi-use containers, equipment and 
utensils used in the handling, storage, or transportation of milk must 
be sanitized before each usage by one of the following methods, or by 
an equally effective method: 

(1) Complete immersion in hot water at a temperature of 
at least 170 degrees Fahrenheit (77 degrees Celsius) as determined by 
use of a suitable accurate thermometer (at the outlet) for at least five 
minutes; or 
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(2) Complete immersion for at least one minute in, or ex-
posure for at least one minute to, a flow of a chemical sanitizer which 
must meet the manufacture's recommendation of acceptable strength 
for milk contact surfaces. All product-contact surfaces must be wetted 
by the sanitizing solution, and piping must be filled. Sanitizing sprays 
may be used. 

(A) Chemical solution, once used, may not be reused 
for sanitizing. 

(B) When chemicals are used for sanitization, a test kit 
or device accurately measuring parts per million concentration must be 
provided and used. The solution must be tested before use. 

(l) Containers, utensils and equipment--storage. 

(1) All containers, utensils and equipment used in the han-
dling, storage, or transportation of milk, unless stored in sanitizing so-
lutions, must be stored to ensure complete drainage and be protected 
from contamination before use. 

(2) Pipeline milking equipment, such as milk claws, infla-
tions, weight jars, meters, milk hoses, milk receivers, and milk pumps, 
which are designed for mechanical cleaning, may be stored in the milk-
ing barn, parlor, or AMI only if the pipeline milking equipment is de-
signed, installed, and operated to protect the product and solution con-
tact surfaces from contamination at all times. 

(3) When manual cleaning of product-contact surfaces is 
necessary, the cleaning must be done in the milkhouse. 

(4) Clean cans or other containers may only be stored in 
the milkhouse. 

(5) Strainer pads, parchment papers, gaskets, and similar 
single-service articles must be stored in a suitable container or cabinet 
and protected against contamination. 

(6) Single service bottles must be stored at least six inches 
above the floor in a storage area. 

(m) Containers, utensils and equipment--handling. 

(1) After sanitizing, all containers, utensils, and equipment 
must be handled in such manner as to prevent contamination of any 
milk product-contact surfaces, including farm holding or cooling tank 
openings, and outlets. 

(2) Any sanitized milk product-contact surface exposed to 
contamination must be cleaned and sanitized before use. 

(n) Milking flanks, udders, and teats. 

(1) Milking must be done in the milking barn, stable, par-
lor, or AMI. 

(2) The flanks, udders, bellies, and tails of all milking ani-
mals must be free from visible dirt and other debris. 

(3) The hair on the udders shall be of such length that it is 
not incorporated with the teat in the inflation during milking. 

(4) All brushing must be completed before milking. 

(5) The udders and teats of all milking animals shall be 
cleaned and treated with an approved sanitizing solution just before 
the time of milking and must be dry before milking. 

(6) Wet hand milking is prohibited. 

(o) Milking--surcingles, milk stools, and antikickers. 

(1) Surcingles, milk stools, and antikickers must be kept 
clean and stored above the floor in a clean place in the milking barn, 
stable, parlor, or milkhouse when not in use. 

(2) Milk stools must not be padded and must be constructed 
to be easily cleaned. 

(p) Protection from contamination. 

(1) Equipment and operations within the milking barn, 
AMI, and milkhouse shall be located to prevent overcrowding or 
contamination of cleaned and sanitized containers or utensils. 

(2) No milk shall be strained, poured, transferred, or stored 
unless it is properly protected from contamination. 

(3) During milking, pipelines and equipment used to con-
tain milk and milk products must be effectively separated from tanks 
or circuits containing cleaning and sanitizing solutions. 

(4) All milk which has overflowed, leaked, spilled, or been 
improperly handled must be discarded. 

(5) All milk product-contact surfaces or containers, equip-
ment, and utensils must be covered or otherwise protected to prevent 
the access of insects, dust, condensation, and other contamination. 

(6) All openings, including valves and piping attached to 
milk storage and transport tanks, pumps, or vats, must be capped or 
otherwise properly protected. Gravity-type strainers in the milkhouse 
do not have to be covered. 

(7) Milk pipelines used to convey milk from pre-coolers to 
the bulk tank must be fitted with effective drip deflectors. 

(8) The receiving receptacle must be raised above the floor 
or placed at a distance from the cows to protect it against manure and 
splash when milk is poured or strained in the milking barn. The receiv-
ing receptacle must have a tight-fitting cover, which must be closed 
except when milk is being poured. 

(9) Each pail or container of milk must be transferred im-
mediately after milking from the milking barn, stable, parlor, or AMI 
into the milkhouse. 

(10) Pails, cans, and other equipment containing milk must 
be properly covered during transfer and storage. 

(11) Air under pressure used for the agitation or movement 
or milk, or being directed at a milk-contact surface, must be free of oil, 
dust, rust, excessive moisture, extraneous materials, and odor. 

(12) Antibiotics and medicinal products must be stored in a 
manner that does not contaminate the milk or any milk product-contact 
surface. 

(q) Bottling and capping. 

(1) All bottling and capping must be performed on ap-
proved mechanical equipment. Hand capping is allowed, provided: 

(A) milk is withdrawn through the bottom (outlet) valve 
of the tank, and dipping out of the tank is prohibited; 

(B) containers for transporting milk from tank to filling 
area are constructed of seamless, stainless steel material, and sanitized 
before usage; and 

(C) filling of food grade containers is performed in a 
sanitary manner to preclude possible contamination, and food grade 
container filling by the consumer is prohibited. 

(2) Returnable food grade containers must be washed, 
rinsed, and sanitized before filling. Lids for returnable food grade 
containers must not be reused. Sanitized, food grade containers must 
be provided by the dairy farm. 
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(A) There shall be a separate room with three-compart-
ment wash vat for washing, rinsing, and sanitizing of returnable food 
grade containers at the dairy farm. 

(B) Single-service food grade containers, returnable 
food grade containers, and lids must come from a licensed and 
inspected entity. Single-service food grade containers may not be 
reused. 

(C) All caps or single-service lids must be kept im-
mersed in a 50 parts per million chlorine solution for a minimum of 
one minute and immediately placed on the container. 

(D) The operator must wear disposable plastic gloves 
while filling and capping. 

(r) Personnel--hand washing facilities. 

(1) Adequate hand-washing facilities must be provided, 
maintained in good repair, and located convenient to the milkhouse, 
milking barn, stable, parlor, AMI, and flush toilet. 

(2) Hand-washing facilities must include: 

(A) a lavatory fixture with hot and cold running water; 

(B) soap or detergent; and 

(C) single-service individual sanitary towels. 

(3) Utensil wash and rinse vats may not be used for hand-
washing facilities. 

(s) Personnel--cleanliness. 

(1) Employees hands must be washed, clean, and dried 
with an individual sanitary towel immediately before milking, before 
performing any milkhouse function, and immediately after the inter-
ruption of any of these activities. 

(2) Employees performing any activity inside the milk-
house or milking area shall wear clean outer garments while milking 
or handling milk, milk containers, utensils, or equipment. 

(t) Cooling. 

(1) Raw milk must be cooled to 45 degrees Fahrenheit (7 
degrees Celsius) or less within two hours after milking. 

(2) Recirculated cold water used in plate, tubular coolers, 
or heat exchangers must be from a safe source and protected from con-
tamination. The water shall be tested semiannually and found free of 
bacteria by an official or officially designated laboratory. 

(u) Insect and rodent control. 

(1) Effective measures shall be taken to prevent the con-
tamination of milk, containers, equipment, and utensils by insects and 
rodents. 

(2) Surroundings must be kept neat, clean, and free of 
conditions, which might harbor or create conditions conducive to the 
breeding of insects and rodents. 

(3) During fly season, manure must: 

(A) be spread directly on the fields; 

(B) stored for not more than four days in a pile on the 
ground surface, and then spread on the fields; 

(C) stored for not more than seven days in an impervi-
ous-floored bin, or on an impervious-curbed platform and then spread 
on the fields; 

(D) stored in a tight-screened and trapped manure shed; 

(E) effectively treated with larvicides; or 

(F) disposed of in any other manner that controls insect 
breeding. 

(4) Manure packs in loafing areas, stables without stan-
chions, pen stables, resting barns, wandering sheds, and free-stall hous-
ing must be properly bedded and managed to prevent fly breeding. 

(5) Milkrooms must be free of insects and rodents. 

(6) Milkrooms must be effectively protected against the en-
trance of vermin. 

(7) Exterior milkhouse doors must be tight and self-clos-
ing. Screen doors must open outward. 

(8) Insecticides and rodenticides not approved for use in 
the milkhouse may not be stored in the milkhouse. 

(9) Only insecticides and rodenticides approved for use by 
the department and registered with the U.S. Environmental Protection 
Agency may be used for insect and rodent control. 

(10) Insecticides and rodenticides must be applied in ac-
cordance with state pesticide law, the manufacturer's label directions, 
and to prevent the contamination of milk, milk containers, equipment, 
utensils, feed, and water. 

§217.29. Animal Health. 
(a) All herds and additions thereto shall be tested and found 

free of tuberculosis and brucellosis before any milk therefrom is sold. 
All required tests in this section must be performed by a licensed vet-
erinarian or a veterinarian in the employment of an appropriate state or 
federal agency. 

(b) All herds must be retested at least every 12 months and 
found free of tuberculosis and brucellosis. All test results must be pro-
vided to the department. 

(c) All bovine herds must participate in the brucellosis milk 
ring testing program conducted by the Texas Animal Health Commis-
sion. 

(d) For diseases other than brucellosis and tuberculosis, the 
department shall require physical, chemical, or bacteriological tests as 
it deems necessary. 

(1) The diagnosis of other diseases in dairy animals shall 
be based upon the findings of a licensed veterinarian or a veterinarian 
in the employment of an appropriate state or federal agency. 

(2) Any diseased animal disclosed by such tests shall be 
disposed of in a method approved by the department. 

§217.30. Plans for Grade A Raw Milk Processor Dairy Farms. 
Properly prepared plans for all milkhouses, milking barns, stables, Au-
tomatic Milking Installations (AMIs) and parlors regulated under this 
subchapter, which are hereafter constructed, reconstructed, or exten-
sively altered, shall be submitted to the department for written approval 
before work is begun. 

§217.31. Selling of Raw Milk to the Consumer. 
(a) Grade A raw milk and Grade A raw milk products may be 

sold by the Grade A raw milk processor directly to the consumer at the 
raw milk processor dairy farm, provided that such producer has been 
issued a Grade A Raw for Retail Permit in accordance with §217.91 of 
this title (relating to Milk Facilities and Operations Permit and Frozen 
Dessert License Procedures), and complies with this subchapter. 

(b) Grade A raw milk and Grade A raw milk products may 
be delivered by the permitted processor, or the permitted processor's 
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employee, to a location determined by the processor and customer, as 
long as the distribution does not violate a local ordinance, provided that 
the permitted processor: 

(1) Ensures all Grade A raw milk and Grade A raw milk 
products are delivered in refrigerated sanitary equipment. 

(A) If ice is used to keep Grade A raw milk and Grade 
A raw milk products cold, the ice must come from an approved source 
or made with approved potable water source and must not contain any 
dirt, debris, or other contaminations. 

(B) Grade A raw milk and Grade A raw milk products 
must not be completely submerged in ice. 

(2) Ensures the Grade A raw milk and Grade A raw milk 
products internal temperature is maintained at or below 45 degrees 
Fahrenheit during processing, transportation, and delivery. 

(3) Includes a temperature-control-sample in each delivery 
that is representative of half the size of the largest container for each 
delivery, and ensures the internal temperature reading of the Grade A 
raw milk and Grade A raw milk product is maintained at or below 45 
degrees Fahrenheit (7 degrees Celsius). 

(4) Grade A raw milk and Grade A raw milk products must 
not be frozen unless unfrozen samples are available for the department 
to sample. The unfrozen samples must be representative of the most 
current milking. 

§217.32. Disease Control and Employee Health. 
(a) Any person who, by medical examination or supervisory 

observation, is shown to have, or appears to have, an illness; open le-
sion, including boils, sores, or infected wounds; or any other abnor-
mal source of microbial contamination by which there is a reasonable 
possibility of food, food-contact surfaces, or food-packaging materials 
becoming contaminated, must be excluded from any operations which 
may be expected to result in such contamination until the condition is 
corrected, unless conditions, such as open lesions, boils, and infected 
wounds are adequately covered (e.g. by an impermeable cover). Per-
sonnel must be instructed to report such health conditions to their su-
pervisors. 

(b) When reasonable cause exists to suspect the possibility of 
transmission of infection from any person concerned with the handling 
of milk, the department is authorized to require any or all the following 
measures: 

(1) the immediate exclusion of that person from milk han-
dling; 

(2) the immediate exclusion of the milk supply concerned 
from distribution and use; and 

(3) adequate medical and bacteriological examination of 
the person, of the person's associates, and their body discharges. 

§217.33. Records. 
(a) Records for the production, processing, bottling, and all 

sales of Grade A raw milk and Grade A raw milk products must be 
maintained and provided to the department, upon request, and must 
include the following. 

(1) The monitoring of all temperature controls during the 
production, processing, bottling, sale, and delivery. 

(2) The corrective actions taken when there is a failure to 
maintain product at the required temperature of 45 degrees Fahrenheit 
(7 degrees Celsius). 

(3) The amount of Grade A raw milk and Grade A raw milk 
products produced daily. 

(4) The amount of Grade A raw milk and Grade A raw milk 
products processed daily. 

(5) The amount of Grade A raw milk and Grade A raw milk 
products sold and delivered daily. 

(6) The batch number for each Grade A raw milk and Grade 
A raw milk product that is bottled daily. 

(7) Herd health records, which must be provided to the de-
partment annually. 

(b) A processor must post the most recent lab results in the 
milk house or store front and notify customers that testing results per-
formed in §217.26 of this title (relating to Examination of Grade A Raw 
Milk and Grade A Raw Milk Products) are available upon request. The 
testing results must be supplied to the customer within 24 hours of the 
request. 

§217.34. New Technologies. 

Technologies not addressed in current rule must be approved and ac-
cepted by the department before implementation and use. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005218 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-6758 

♦ ♦ ♦ 

CHAPTER 229. FOOD AND DRUG 
SUBCHAPTER J. MINIMUM STANDARDS 
FOR NARCOTIC TREATMENT PROGRAMS 
25 TAC §229.144 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§229.144, concerning State and Federal Statutes and Regula-
tions. 
BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 
1264, 86th Legislature, Regular Session, 2019, which re-
quires HHSC to adopt rules relating to consumer protections 
against certain medical and health care billing by out-of-network 
licensed health care facilities, including abortion facilities, ambu-
latory surgical centers, birthing centers, chemical dependency 
treatment facilities, crisis stabilization units, end stage renal dis-
ease facilities, freestanding emergency medical care facilities, 
general and special hospitals, narcotic treatment programs, 
private psychiatric hospitals, and special care facilities. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §229.144 adds language prohibit-
ing a narcotic treatment program from violating a law that pro-
hibits balance billing and requires a narcotic treatment program 
to comply with S.B. 1264 and related Texas Department of Insur-
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ance rules. This change is consistent with the provision in S.B. 
1264 requiring HHSC to adopt rules relating to consumer protec-
tions against certain medical and health care billing by out-of-net-
work licensed health care facilities. 
The proposed amendment to subsection (a) updates the law ref-
erences for a narcotic treatment program. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, HHSC Deputy Executive Commissioner of 
Regulatory Services, has determined that for each year of 
the first five years the rule is in effect, the public will benefit 
from increased consumer protections against certain medical 
and health care billing by out-of-network licensed health care 
facilities, including abortion facilities, ambulatory surgical cen-
ters, birthing centers, chemical dependency treatment facilities, 
crisis stabilization units, end stage renal disease facilities, free-
standing emergency medical care facilities, general and special 
hospitals, narcotic treatment programs, private psychiatric 
hospitals, and special care facilities. 

Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to 
Rules Coordination Office, P.O. Box 13247, Mail Code 
4102, Austin, Texas 78711-3247, or street address 4900 
North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HCR_PRT@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R045" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by the health and human services system; 
Texas Health and Safety Code §466.004, which authorizes 
HHSC to administer and enforce rules to ensure the proper 
use of approved narcotic drugs in the treatment of persons 
with a narcotic drug dependency; and Texas Insurance Code 
§752.0003, which authorizes regulatory agencies to take action 
against facilities and providers that violate a balance billing 
prohibition. 
The amendment implements Texas Government Code 
§531.0055, Texas Health and Safety Code Chapter 466, and 
Texas Insurance Code Chapter 752. 
§229.144. State and Federal Statutes and Regulations. 

(a) A permit holder shall assure that the narcotic treatment pro-
gram (NTP) is in compliance with all State of Texas laws and rules reg-
ulating chemical dependency treatment facilities including, but not lim-
ited to, the following laws: Health and Safety Code, Chapters 464 and 
466; the Medical Practice Act, Occupations Code, Chapters 151-160 
and 162-165 [151-165]; the Nurse Practice Act, Occupations Code, 
Chapter 301; [Licensed Vocational Nurses, Occupations Code, Chapter 
302;] the Texas Pharmacy Act, Occupations Code, Chapters 551-566 
[551-567]; and the Licensed Professional Counselor Act, Occupations 
Code, Chapter 503. 

(b) The permit holder shall assure the NTP is in compliance 
with Title 42, Code of Federal Regulations, Part 8, titled, "Opioid 
Drugs in Maintenance and Detoxification Treatment of Opiate Addic-
tion." To the extent that the Code of Federal Regulation conflicts with 
these sections, these sections shall prevail. 

(c) Balance Billing. 
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(1) An NTP may not violate a law that prohibits the NTP 
from billing a patient who is an insured, participant, or enrollee in a 
managed care plan an amount greater than an applicable copayment, 
coinsurance, and deductible under the insured's, participant's, or en-
rollee's managed care plan or that imposes a requirement related to that 
prohibition. 

(2) An NTP shall comply with Senate Bill 1264, 86th Leg-
islature, Regular Session, 2019, and with related Texas Department of 
Insurance rules at 28 TAC Chapter 21, Subchapter OO, §§21.4901-
21.4904 (relating to Disclosures by Out-of-Network Providers) to the 
extent this subchapter applies to the NTP. 

(d) [(c)] All citations in these sections to statutes or regulations 
include those statutes or regulations as amended. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005202 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

CHAPTER 411. STATE MENTAL HEALTH 
AUTHORITY RESPONSIBILITIES 
SUBCHAPTER M. STANDARDS OF CARE 
AND TREATMENT IN CRISIS STABILIZATION 
UNITS 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes the repeal of 
§§411.601 - 411.604, 411.608 - 411.613, 411.617, 411.621 
- 411.624, 411.628 - 411.633, 411.637, 411.641, 411.645, 
411.646, 411.649, and 411.650 in Texas Administrative Code 
(TAC), Title 25, Part 1, Chapter 411, Subchapter M, concerning 
Standards of Care and Treatment in Crisis Stabilization Units. 
BACKGROUND AND PURPOSE 

As required by Texas Government Code §531.0201(a)(2)(C), 
client services functions previously performed by the Depart-
ment of State Health Services were transferred to the HHSC 
on September 1, 2016, in accordance with Texas Government 
Code §531.0201 and §531.02011. The purpose of this proposal 
is to repeal the rules in Title 25, Part 1, Chapter 411, Subchapter 
M, Standards of Care and Treatment in Crisis Stabilization 
Units. New rules in Title 26, Part 1, Chapter 306, Subchapter 
B, Standards of Care in Crisis Stabilization Units are proposed 
elsewhere in this issue of the Texas Register and are substan-
tially similar as the rules proposed for repeal. 
SECTION-BY-SECTION SUMMARY 

The proposed repeal of §§411.601 - 411.604, 411.608 - 411.613, 
411.617, 411.621 - 411.624, 411.628 - 411.633, 411.637, 
411.641, 411.645, 411.646, 411.649, and 411.650 allows similar 

rules to be proposed as new rules in Title 26, Chapter 306, 
Subchapter B. 
FISCAL NOTE 

Liz Prado, HHSC Deputy Executive Commissioner for Financial 
Services, has determined that for each year of the first five years 
that the rules will be in effect, enforcing or administering the rules 
does not have foreseeable implications relating to costs or rev-
enues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed repeals will not create or eliminate a govern-
ment program; 
(2) implementation of the proposed repealed rules will not affect 
the number of HHSC employee positions; 
(3) implementation of the proposed repealed rules will result in 
no assumed change in future legislative appropriations; 
(4) the proposed repeals will not affect fees paid to HHSC; 
(5) the proposed repeals will not create new rules; 
(6) the proposed repeals will repeal existing rules; 
(7) the proposed repeals will not change the number of individu-
als subject to the rules; and 

(8) HHSC has insufficient information to determine the proposed 
repeals' effect on the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Liz Prado has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or ru-
ral communities to comply with the proposal, as they will not be 
required to alter their current business practices. In addition, the 
proposal does not impose any additional costs on those required 
to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas and do not impose 
a cost on regulated persons. 
PUBLIC BENEFIT AND COSTS 

Sonja Gaines, Deputy Executive Commissioner, has determined 
that for each year of the first five years the repeals are in effect, 
the public will benefit from the removal of rules that were trans-
ferred to HHSC in September 2016 and no longer belong to the 
Department of State Health Services. This will provide clarity to 
the public. 
Liz Prado has also determined that for the first five years the 
repeals are in effect, there are no anticipated economic costs 
to persons who are required to comply with the proposed rules 
repeals, as they will not be required to alter their current business 
practices. 
TAKINGS IMPACT ASSESSMENT 
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HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 18R040" in the subject 
line. 
DIVISION 1. GENERAL REQUIREMENTS 
25 TAC §§411.601 - 411.604 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Health and Safety Code §577.010, which provides that the 
Executive Commissioner shall adopt rules and standards nec-
essary and appropriate to ensure the proper care and treatment 
of patients in mental health facilities required to obtain a license 
under Chapter 577 of the Texas Health and Safety Code. 
The repeals implement Texas Government Code §531.0055 and 
Texas Health and Safety Code Chapter 577. 
§411.601. Purpose. 

§411.602. Application. 

§411.603. Definitions. 

§411.604. General Provisions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005184 
Karen Ray 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 2. ADMISSION 
25 TAC §§411.608 - 411.613 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Health and Safety Code §577.010, which provides that the 
Executive Commissioner shall adopt rules and standards nec-
essary and appropriate to ensure the proper care and treatment 
of patients in mental health facilities required to obtain a license 
under Chapter 577 of the Texas Health and Safety Code. 
The repeals implement Texas Government Code §531.0055 and 
Texas Health and Safety Code Chapter 577. 
§411.608. Admission Criteria. 

§411.609. Voluntary Admission. 

§411.610. Emergency Detention. 

§411.611. Admission Under Protective Custody Order. 

§411.612. Monitoring Upon Admission. 

§411.613. Voluntary Treatment Following Involuntary Admission. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005185 
Karen Ray 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 3. EMERGENCY TREATMENT 
25 TAC §411.617 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC 
shall adopt rules for the operation and provision of services by 
the health and human services agencies, and Texas Health 
and Safety Code §577.010, which provides that the Executive 
Commissioner shall adopt rules and standards necessary and 
appropriate to ensure the proper care and treatment of patients 
in mental health facilities required to obtain a license under 
Chapter 577 of the Texas Health and Safety Code. 
The repeal implements Texas Government Code §531.0055 and 
Texas Health and Safety Code Chapter 577. 
§411.617. Responding to an Emergency Medical Condition of a 
Prospective Patient or a Patient. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
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TRD-202005186 
Karen Ray 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 4. SERVICE REQUIREMENTS 
25 TAC §§411.621 - 411.624 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Health and Safety Code §577.010, which provides that the 
Executive Commissioner shall adopt rules and standards nec-
essary and appropriate to ensure the proper care and treatment 
of patients in mental health facilities required to obtain a license 
under Chapter 577 of the Texas Health and Safety Code. 
The repeals implement Texas Government Code §531.0055 and 
Texas Health and Safety Code Chapter 577. 
§411.621. Crisis Stabilization Services and Treatment Planning. 
§411.622. Medical Services. 
§411.623. Nursing Services. 
§411.624. Protection of a Patient. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005187 
Karen Ray 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 5. DISCHARGE 
25 TAC §§411.628 - 411.633 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Health and Safety Code §577.010, which provides that the 
Executive Commissioner shall adopt rules and standards nec-
essary and appropriate to ensure the proper care and treatment 
of patients in mental health facilities required to obtain a license 
under Chapter 577 of the Texas Health and Safety Code. 
The repeals implement Texas Government Code §531.0055 and 
Texas Health and Safety Code Chapter 577. 
§411.628. Discharge Planning. 
§411.629. Discharge Notices. 

§411.630. Transfer Because of Dangerous Behavior, Restraint or 
Seclusion, Commitment Orders, or Medical Condition. 
§411.631. Discharge of a Voluntary Patient. 
§411.632. Maximum Length of Stay for a Voluntary Patient. 
§411.633. Discharge of an Involuntary Patient. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005188 
Karen Ray 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 6. DOCUMENTATION 
25 TAC §411.637 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC 
shall adopt rules for the operation and provision of services by 
the health and human services agencies, and Texas Health 
and Safety Code §577.010, which provides that the Executive 
Commissioner shall adopt rules and standards necessary and 
appropriate to ensure the proper care and treatment of patients 
in mental health facilities required to obtain a license under 
Chapter 577 of the Texas Health and Safety Code. 
The repeal implements Texas Government Code §531.0055 and 
Texas Health and Safety Code Chapter 577. 
§411.637. Content of Medical Record. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005189 
Karen Ray 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 7. STAFF DEVELOPMENT 
25 TAC §411.641 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC 
shall adopt rules for the operation and provision of services by 
the health and human services agencies, and Texas Health 
and Safety Code §577.010, which provides that the Executive 
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Commissioner shall adopt rules and standards necessary and 
appropriate to ensure the proper care and treatment of patients 
in mental health facilities required to obtain a license under 
Chapter 577 of the Texas Health and Safety Code. 
The repeal implements Texas Government Code §531.0055 and 
Texas Health and Safety Code Chapter 577. 
§411.641. Staff Member Training. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005190 
Karen Ray 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 8. SENTINEL EVENTS AND 
EXTERNAL REVIEWS 
25 TAC §411.645, §411.646 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Health and Safety Code §577.010, which provides that the 
Executive Commissioner shall adopt rules and standards nec-
essary and appropriate to ensure the proper care and treatment 
of patients in mental health facilities required to obtain a license 
under Chapter 577 of the Texas Health and Safety Code. 
The repeals implement Texas Government Code §531.0055 and 
Texas Health and Safety Code Chapter 577. 
§411.645. Reporting and Investigating Sentinel Events. 
§411.646. Response to External Reviews. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005191 
Karen Ray 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 9. REFERENCES AND 
DISTRIBUTION 
25 TAC §411.649, §411.650 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and Texas 
Health and Safety Code §577.010, which provides that the 
Executive Commissioner shall adopt rules and standards nec-
essary and appropriate to ensure the proper care and treatment 
of patients in mental health facilities required to obtain a license 
under Chapter 577 of the Texas Health and Safety Code. 
The repeals implement Texas Government Code §531.0055 and 
Texas Health and Safety Code Chapter 577. 
§411.649. References. 
§411.650. Distribution. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005192 
Karen Ray 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 280. PEDIATRIC TELECONNEC-
TIVITY RESOURCE PROGRAM FOR RURAL 
TEXAS 
26 TAC §§280.1, 280.3, 280.5 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new §280.1, concern-
ing Purpose; §280.3, concerning Definitions; and §280.5, con-
cerning Grant Program Administration in the Texas Administra-
tive Code (TAC), Title 26, Chapter 280, Pediatric Tele-Connec-
tivity Resource Program for Rural Texas. 
BACKGROUND AND PURPOSE 

The purpose of the proposed new rules is to implement Texas 
Government Code, Chapter 541, added by House Bill (H.B) 
1697, 85th Legislature, Regular Session, 2017. Chapter 541 
directs HHSC to establish a pediatric tele-connectivity resource 
program for rural Texas to award grants to nonurban health 
care facilities to connect the facilities with pediatric specialists 
and pediatric subspecialists who provide telemedicine services. 
Rider 94 of the 2020-21 General Appropriations Act (H.B. 1, 
86th Legislature, Regular Session, 2019, Article II, Special 
Provisions) appropriates funds to HHSC to implement Chapter 
541. 
The purpose of this grant program is to provide financial assis-
tance to enable eligible, nonurban healthcare facilities to connect 
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with pediatric specialists who provide telemedicine services and 
to cover related expenses, including necessary equipment. 
SECTION-BY-SECTION SUMMARY 

Proposed new §280.1 defines the purpose of the chapter and 
provides the statutory authority for HHSC to establish a pediatric 
tele-connectivity resource program for rural Texas by awarding 
grants to support nonurban health care facilities in establishing 
the capability to provide pediatric telemedicine services. 
Proposed new §280.3 provides definitions for terms used in the 
chapter. 
Proposed new §280.5 provides guidance on administration of 
the grant program, including a description of roles and respon-
sibilities of all involved parties. Subsection (a) specifies allow-
able uses of the grant funds by grant recipients. Subsection (b) 
defines the role of the Texas Health and Human Services Com-
mission (HHSC) in this project. Subsection (c) provides further 
guidance for identifying and selecting eligible grant recipients. 
Subsection (d) defines the role of the stakeholder workgroup. 
Subsection (e) advises no form of compensation for participants 
of a stakeholder workgroup. Subsection (f) specifies compli-
ance with all program requirements by grant recipients. Sub-
section (g) tasks HHSC with developing measures for evaluat-
ing the grants program. Subsection (h) enables HHSC to set up 
a schedule for awarding funds. Subsection (i) identifies report-
ing responsibilities for grant recipients and HHSC. Subsection (j) 
provides notification of possible audit of grant recipients by the 
HHSC Office of the Inspector General in accordance with 1 TAC 
§371.11. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect there is 
an estimated additional cost to state government as a result of 
enforcing and administering the rules as proposed. Enforcing 
or administering these rules does not have foreseeable implica-
tions to costs or revenues of local governments. 
The effect on state government for each year of the first five 
years the proposed rules are in effect is an estimated cost of 
$1,210,808 in General Revenue (GR) and $1,289,193 in Fed-
eral Funds (FF) for fiscal year (FY) 2020; $1,234,177 GR and 
$1,265,823 FF for FY 2021; $1,210,808 GR and $1,289,193 FF 
for FY 2022; and $1,783,925 GR and $716,075 FF for FY 2023. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will create a government program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will not expand, limit, or repeal existing 
rules; 
(7) the proposed rules will increase the number of individuals 
subject to the rules; and 

(8) the proposed rules will affect the state's economy. 

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood, Chief Financial Officer, has also determined that 
there could be an adverse economic effect on small businesses, 
micro-businesses, or rural communities. 
The proposed rules limit participation in this program to only 
non-urban healthcare facilities as defined by Texas Government 
Code §541.001. HHSC is unable to estimate economic impact 
and the number of small businesses, micro-businesses, or rural 
communities subject to this rule. 
HHSC did not consider alternative methods for small busi-
nesses, micro-businesses, or rural communities subject to the 
proposed rules, such as establishing different compliance or re-
porting requirements or exempting them completely or partially 
from compliance with the rules, because the proposed rules 
provisions are required in Texas Government Code, Chapter 
541, Pediatric Tele-Connectivity Resource Program for Rural 
Texas. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas; do not impose 
a cost on regulated persons; and are necessary to implement 
legislation that does not specifically state that §2001.0045 
applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Stephanie Stephens, State Medicaid Director, has determined 
the public benefit will be the availability of enhanced care in rural 
hospitals and costs savings for on-site treatment in rural areas 
without the need for medical transport. 
Trey Wood has also determined that for the first five years the 
rules are in effect, persons who are required to comply with the 
proposed rule may incur economic costs. Compliance with the 
proposed rules may require the need for equipment purchase, 
telemedicine services provider contracting, existing facility up-
dates, or other related expenses. Costs may also vary by fa-
cility due to some entities having certain components for such 
program already in place, and others potentially needing to fully 
initialize a telemedicine program. HHSC does not have suffi-
cient information to determine the economic impact to persons 
required to comply with the proposed rules. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Adriana Rhames, (512) 491-5557 in the HHSC Office of e-Health 
Coordination. 
Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us. 
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To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When faxing or e-mailing com-
ments, please indicate, "Comments on Proposed Rule 20R081", 
in the subject line. 
STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies and Texas 
Government Code, §541.008, which provides that the Executive 
Commissioner of HHSC may adopt rules necessary to imple-
ment that chapter. 
The new sections implement Texas Government Code 
§531.0055 and §541.008. 
§280.1. Purpose. 

(a) This chapter implements Texas Government Code, Chap-
ter 541, which authorizes the Texas Health and Human Services 
Commission (HHSC) to establish a pediatric tele-connectivity resource 
program for rural Texas by awarding grants to support nonurban 
health care facilities in establishing the capability to provide pediatric 
telemedicine services. 

(b) The Pediatric Tele-Connectivity Resource Program for Ru-
ral Texas will continue until all appropriations are expended. 

§280.3. Definitions. 
The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Grant Program--The Pediatric Tele-Connectivity Re-
source Program for Rural Texas. 

(2) Grant recipient--A nonurban health care facility 
awarded a grant under this chapter. 

(3) HHSC--The Texas Health and Human Services Com-
mission. 

(4) Nonurban health care facility--As defined by Texas 
Government Code §541.001(1). 

(5) Pediatric tele-specialty provider--As defined by Texas 
Government Code §541.001(4). 

(6) Telemedicine medical services--As defined by Texas 
Government Code §541.001(7). 

§280.5. Grant Program Administration. 
(a) Use of grant funds. A grant recipient uses grant funds 

awarded under this chapter: 

(1) to purchase equipment necessary for implementing 
telemedicine medical services; 

(2) to modernize the facility's information technology in-
frastructure and secure information technology support to ensure an 
uninterrupted two-way video signal that is compliant with the Health 
Insurance Portability and Accountability Act of 1996 (Pub. L. No. 
104-191), as referenced in Texas Government Code, §541.003; 

(3) to pay a contracted pediatric tele-specialty provider for 
telemedicine medical services; or 

(4) to pay for other activities, services, supplies, facilities, 
resources, and equipment that HHSC determines necessary for the 
grant recipient to use telemedicine medical services. 

(b) Role of HHSC. HHSC will administer funding in the form 
of grants to an eligible nonurban health care facility. 

(c) Grant eligibility requirements. To be eligible for a grant 
under this chapter, a nonurban health care facility must: 

(1) have a quality assurance program that measures the 
compliance of the facility's health care providers with the facility's 
medical protocols; 

(2) have at least one full-time equivalent physician, on 
staff, who has training and experience in pediatrics and one person 
who is responsible for ongoing nursery and neonatal support and care; 

(3) have a designated neonatal intensive care unit or an 
emergency department; 

(4) have a commitment to obtaining neonatal or pediatric 
education from a tertiary facility to expand the facility's depth and 
breadth of telemedicine medical service capabilities; and 

(5) have the capability of maintaining records and produc-
ing reports that measure the effectiveness of a grant received by the 
facility under this chapter. 

(d) Role of the stakeholder workgroup. HHSC may establish 
a stakeholder workgroup to assist HHSC: 

(1) in developing, implementing, and evaluating the Grant 
Program; and 

(2) in preparing a report on the results and outcomes of the 
grants awarded under this chapter. 

(e) Stakeholder workgroup member compensation. A stake-
holder workgroup member is not entitled to any form of compensation 
for serving on the workgroup and may not be reimbursed for travel 
or other expenses incurred while conducting the business of the work-
group. 

(f) Compliance. A grant recipient must comply with: 

(1) the requirements described in this chapter; and 

(2) all other applicable state and federal laws, rules, regu-
lations, policies, and guidelines. 

(g) Program evaluation. HHSC evaluates the use of grant 
funds based on criteria as defined by HHSC. 

(h) Grant funding distribution. HHSC distributes funding on 
a schedule defined by HHSC. 

(i) Reporting responsibilities and protocol. No later than De-
cember 1 of each even-numbered year, HHSC reports the results and 
outcomes of grants awarded under this chapter to the Governor and 
members of the Legislature. The report is comprised of information 
provided by the grant recipient as defined by HHSC. 

(j) Audits. A grant recipient is subject to audit and recovery of 
grant funds by the HHSC Office of the Inspector General, as provided 
in 1 TAC §371.11 (relating to Scope). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005112 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 491-5557 

♦ ♦ ♦ 

CHAPTER 306. BEHAVIORAL HEALTH 
DELIVERY SYSTEM 
SUBCHAPTER B. STANDARDS OF CARE IN 
CRISIS STABILIZATION UNITS 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new Subchapter B, 
concerning Standards of Care in Crisis Stabilization Units, 
in new Chapter 306. The new subchapter is comprised of 
§§306.41, 306.43, 306.45, 306.47, 306.51, 306.53, 306.55, 
306.57, 306.59, 306.61, 306.63, 306.65, 306.67, 306.71, 
306.73, 306.75, 306.77, 306.79, 306.81, 306.83, 306.85, 
306.87, 306.89, 306.91, 306.93, and 306.95. 
BACKGROUND AND PURPOSE 

As required by Texas Government Code §531.0201(a)(2)(C), 
client services functions previously performed by the Depart-
ment of State Health Services were transferred to HHSC on 
September 1, 2016, in accordance with Texas Government 
Code §531.0201 and §531.02011. 
New rules in Title 26, Part 1, Chapter 306, Subchapter B, con-
cerning Standards of Care in Crisis Stabilization Units, address 
the content of rules in Title 25, Chapter 411, Subchapter M, con-
cerning Standards of Care and Treatment in Crisis Stabilization 
Units. The rules in Chapter 411 are proposed for repeal else-
where in this issue of the Texas Register. 

The purpose of these rules is to establish guidelines for the stan-
dards of care and treatment of individuals with mental illness or 
serious emotional disturbance who are receiving crisis stabiliza-
tion services in crisis stabilization units (CSUs) licensed under 
Texas Health and Safety Code, Chapter 577 and Texas Admin-
istrative Code (TAC) Title 26, Chapter 510 (relating to Private 
Psychiatric Hospitals and Crisis Stabilization Units). 
The proposed new rules outline the requirements for voluntary 
or involuntary admission pre-admission screening and assess-
ment, intake processes, treatment, services, and discharge 
for individuals in CSUs. The new rules establish responsibili-
ties of CSU administrators and staff members, and introduce 
standards related to services provided to children and ado-
lescents. The new rules also allow the provision of services 
by licensed physician assistants (PAs) and advanced practice 
registered nurses (APRNs) to perform physician-delegated 
medical services within their respective scopes of practice, and 
peer specialists and qualified mental health professional-com-
munity services (QMHP-CS) within their respective scopes of 
services. The new rules establish standards related to staffing 
practices, staff training, and credentialing; and permit the use of 
telecommunication or information technology for the provision 
of physician telemedicine services. 

SECTION-BY-SECTION SUMMARY 

Proposed new §306.41 establishes the purpose of the subchap-
ter and its application to individuals diagnosed with a mental ill-
ness or serious emotional disturbance. 
Proposed new §306.43 establishes rule applicability to CSUs li-
censed under Texas Health and Safety Code, Chapter 577 and 
26 TAC Chapter 510 (relating to Private Psychiatric Hospitals 
and Crisis Stabilization Units). 
Proposed new §306.45 provides definitions for terminology used 
in the subchapter. 
Proposed new §306.47 describes general provisions and admin-
istrative responsibilities related to CSU policies and procedures. 
This rule requires CSUs to be open and provide services 24 
hours a day, seven days a week, in compliance with HHSC TAC 
rules, including 25 TAC Chapter 414, Subchapter I (relating to 
Consent to Treatment with Psychoactive Medications - Mental 
Health Services) and 25 TAC Chapter 417, Subchapter K (relat-
ing to Abuse, Neglect and Exploitation in TDMHMR Facilities). 
This rule requires the CSU medical director to approve the CSU's 
written policies and procedures and prohibits a CSU physician 
from administering electroconvulsive therapy. 
Proposed new §306.51 establishes that the CSU medical direc-
tor must approve the CSU voluntary and involuntary admission 
criteria for adults diagnosed with a mental illness, or for chil-
dren and adolescents diagnosed with a serious emotional dis-
turbance. This rule incorporates language prohibiting CSU ad-
mission for children under three years of age and for individuals 
who need specialized care or medical care not available at the 
CSU. 
Proposed new §306.53 establishes requirements for CSU pre-
admission screening and assessment processes in the CSU or 
the community. This rule incorporates language allowing CSU 
pre-admission screening and assessment interviews to be con-
ducted by appropriately licensed or credentialed staff members 
within the scope of their practices, including a QMHP-CS and 
a licensed practitioner of the healing arts (LPHA) credentialed 
staff members. It also includes language that a physician's ex-
amination of an individual requesting voluntary admission to a 
CSU may not be delegated to a non-physician. 
Proposed new §306.55 establishes admission criteria for chil-
dren, adolescents, and adults requesting voluntary admission to 
a CSU. This rule requires a physician to conduct, or consult with 
a physician who has conducted, an admission examination of 
an individual 72 hours before admission or 24 hours after ad-
mission and allows such examinations to be conducted through 
telemedicine services. The rule establishes intake process re-
quirements and designates staff who may conduct intakes. 
Proposed new §306.57 establishes requirements for CSU ad-
mission criteria and intake process requirements for individuals 
of any age who are assessed for emergency detention or who 
are being involuntarily admitted under an order of emergency de-
tention or order of protective custody. This rule requires a physi-
cian to conduct a preliminary examination of an individual under 
order of emergency detention within 12 hours. 
Proposed new §306.59 allows a CSU to provide crisis stabiliza-
tion services to an individual who was involuntarily admitted un-
der certain conditions. 
Proposed new for §306.61 establishes requirements for the pro-
vision, monitoring, and evaluation of CSU medical services in 
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accordance with an individual's recovery or treatment plan. It al-
lows CSU medical services through telemedicine services. This 
rule further allows, and provides requirements for, the provision 
of physician-delegated PA and APRN medical services. 
Proposed new §306.63 establishes requirements for the provi-
sion, monitoring, and evaluation of CSU nursing services. 
Proposed new §306.65 establishes requirements for crisis stabi-
lization services and recovery or treatment planning and allows 
legally authorized representatives to be involved in recovery or 
treatment planning. This rule includes requirements for assess-
ments and evaluations, including risk of harm, history of trauma, 
and emerging health issues. This rule further allows the pro-
vision of peer specialist services, as available, as a treatment 
intervention in a CSU recovery or treatment plan. 
Proposed new §306.67 establishes standards of care for chil-
dren and adolescents, including a developmental assessment 
and history of trauma assessment performed by an LPHA appro-
priately trained and experienced in assessment and treatment of 
children in a crisis setting. This rule introduces protocol and pro-
cedure for child and adolescent assessments, educational ser-
vices, and transfers of children and adolescents, including ado-
lescents turning 18 years old while receiving CSU services. This 
rule also allows adult caregivers, as well as parents and LARs to 
be involved with an individual's recovery or treatment planning. 
Proposed new §306.71 requires a CSU to begin discharge plan-
ning at the time of admission. This rule requires discharge plan-
ning policies and procedures, discharge planning consultation 
between a CSU and an individual's assigned local mental health 
authority, local behavioral health authority, or local intellectual 
and developmental disability authority, as applicable, prior to an 
individual's discharge. This rule also includes language related 
to a physician's ability to request a judicial extension of an in-
dividual's detention period when extremely hazardous weather 
conditions exist, or a disaster occurs. 
Proposed new §306.73 establishes requirements for discharge 
notices for children, adolescents, and adults, including the re-
quirement to notify the Texas Department of Family and Protec-
tive Services if notifying a child's or adolescent's parent, LAR, or 
adult caregiver of the child's or adolescent's discharge is clini-
cally contraindicated. This rule also requires the CSU to provide 
the Texas protection and advocacy system's contact information, 
in writing, to the individual being discharged. 
Proposed new §306.75 establishes discharge requirements 
when a voluntarily-admitted individual requests to leave the 
CSU. This rule includes requirements for physician processes 
for discharge examination and application for court-ordered 
treatment of an individual in a CSU. This rule establishes a 
protocol for discharging an individual under the age of 18. 
Proposed new §306.77 establishes requirements for the 14-day 
maximum length of stay for a voluntarily admitted individual and 
clarifies CSU response time frames for discharge requests. This 
rule requires a physician, or physician-designee, to document in 
an individual's medical record the medical necessity and clinical 
rationale for extending the individual's length of CSU stay be-
yond 14 days. 
Proposed new §306.79 establishes discharge requirements 
for an involuntarily admitted individual, including the maximum 
48-hour period an individual can be detained under an order of 
emergency detention. This rule addresses physician determi-

nation related to an individual's discharge or need for continued 
involuntary treatment under an order of protective custody. 
Proposed new §306.81 establishes the information that must be 
maintained in each individual's medical record, including signed 
informed consent to treatment forms, release of information 
forms, medical health information, recovery or treatment plan, 
and progress notes, as applicable. 
Proposed new §306.83 establishes requirements for the provi-
sion, documentation, oversight, and required elements, topics, 
and time frames of CSU staff orientation and training, including 
specialized training and required competencies required for staff 
holding specific credentials or providing specialized services. 
Proposed new §306.85 establishes CSU minimum staffing re-
quirements and requires a minimum staffing plan that includes 
the number and availability of licensed, credentialed, and unli-
censed staff members required per shift, including a nurse su-
pervisor. 
Proposed new §306.87 establishes requirements for protection 
of an individual in a CSU. This rule includes child and adolescent 
requirements for lodging and programming separate from adults 
and environmental safeguards. This rule requires the develop-
ment and implementation of policies and procedures for ensur-
ing individual rights in a CSU and during transfers when the CSU 
provides transportation. 
Proposed new §306.89 establishes requirements for CSU staff 
members' response to emergency medical conditions occurring 
in a CSU. This rule requires the CSU to develop policies and 
procedures for identifying, treating, and transferring individuals 
experiencing emergency medical conditions in a CSU. This rule 
includes requirements for physician protocols, administration 
of Basic Life Support techniques, and emergency supplies and 
equipment, including a first aid kit. 
Proposed new §306.91 establishes requirements for transfers 
due to dangerous behavior, restraint, seclusion, medical condi-
tions, or commitment orders. This rule includes requirements for 
transferring an individual from a child and adolescent CSU pro-
gram to an inpatient mental health facility serving adults when 
the adolescent turns 18 years of age and does not meet criteria 
for discharge from CSU treatment services. 
Proposed new §306.93 establishes requirements for developing 
and implementing procedures for identifying, reporting, and in-
vestigating sentinel events, including reporting the sentinel event 
as soon as possible to the Health Facility Licensing Complaint 
Line, reporting time frames, and reporting sentinel event deter-
mination and documentation. 
Proposed new §306.95 establishes requirements for a CSU ad-
ministrator, or administrator's designee, to develop and imple-
ment a written plan to evaluate the effectiveness of any plan of 
correction the CSU submits to an external review entity. 
FISCAL NOTE 

Liz Prado, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each year of the first five years 
that the rules will be in effect, there could be fiscal implications 
to both state and local governments as a result of enforcing and 
administering the rules. The proposed rules will permit CSU ad-
mission to children and adolescents and expand the types of 
Licensed Practitioners of the Healing Arts (LPHAs), and other 
credentialed mental health services providers, to work in CSUs, 
to help fill statewide mental health workforce shortages. Any 
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CSUs choosing to admit children and adolescents would have to 
include construction and staffing costs in their funding requests 
and follow specified rule requirements. If more CSUs open over 
time, HHSC may also need additional employee positions to 
monitor CSU compliance with new providers. HHSC lacks suffi-
cient data to provide an estimate of the possible state and local 
government fiscal impact. GOVERNMENT GROWTH IMPACT 
STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will repeal existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) HHSC has insufficient information to determine the proposed 
rules' effect on the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Liz Prado has also determined that there could be an adverse 
economic effect on small businesses, or micro-businesses re-
lated to the rules. The proposed rules will permit CSU admission 
to children and adolescents and expand the types of LPHAs, and 
other credentialed mental health services providers, to work in 
CSUs, to help fill statewide mental health workforce shortages. 
Existing CSUs (3) in the state do not currently admit children or 
adolescents. HHSC lacks sufficient data to provide an estimate 
of the economic impact. 
No rural communities contract with HHSC in any program or ser-
vice affected by the proposed rules. 
No regulatory analysis was required as there were no alterna-
tives consistent with the health, safety, and welfare of the resi-
dents of Texas. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas. 
PUBLIC BENEFIT AND COSTS 

Sonja Gaines, Deputy Executive Commissioner, has determined 
that for each year of the first five years the rules are in effect, the 
public benefit will be improved standards of care for individuals 
diverted from inpatient psychiatric units to behavioral health cri-
sis units, regardless of type, or lack, of insurance. Another public 
benefit will be a reduction of crisis services mental health profes-
sional shortages due to the allowance of physician telemedicine 
services within a CSU, and physician-delegated medical ser-
vices in a CSU, conducted by licensed PAs and APRNs, within 

their respective scopes of practice. In addition, the allowance of 
the provision of pre-admission screening and assessment inter-
views, in the CSU and in community-based settings, conducted 
by staff members credentialed as a QMHP-CS, will help alleviate 
the state-wide shortage of crisis services mental health profes-
sionals. 
Liz Prado has also determined that for the first five years the rules 
are in effect, there could be anticipated economic costs to per-
sons who are required to comply with the proposed rules. The 
proposed rules will allow CSU admission to children and adoles-
cents and expand the types of LPHAs, and other credentialed 
mental health services providers, allowed to work in CSUs. Any 
CSUs choosing to admit children and adolescents would have to 
include construction and staffing costs in their funding requests 
and follow specified rule requirements. HHSC lacks sufficient 
data to provide an estimate of the cost to comply. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Rules 
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin, 
Texas 78711-3247, or street address 4900 North Lamar Boule-
vard, Austin, Texas 78751; or emailed to HHSRulesCoordina-
tionOffice@hhsc.state.tx.us. 

To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 18R040" in the subject 
line. 
DIVISION 1. GENERAL REQUIREMENTS 
26 TAC §§306.41, 306.43, 306.45, 306.47 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §577.010 provides that the Exec-
utive Commissioner shall adopt rules and standards necessary 
and appropriate to ensure the proper care and treatment of pa-
tients in mental health facilities required to obtain a license under 
Chapter 577 of the Texas Health and Safety Code. 
The new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code Chapter 577. 
§306.41. Purpose. 

The purpose of this subchapter is to establish standards to ensure the 
proper care and treatment of individuals with a mental illness or serious 
emotional disturbance who are receiving services in crisis stabilization 
units licensed in accordance with Chapter 510 of this title (relating to 
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Private Psychiatric Hospitals and Crisis Stabilization Units) and Texas 
Health and Safety Code Chapter 577. 

§306.43. Application. 
This subchapter applies to crisis stabilization units licensed in accor-
dance with Chapter 510 of this title (relating to Private Psychiatric Hos-
pitals and Crisis Stabilization Units) and Texas Health and Safety Code 
Chapter 577. 

§306.45. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Administrator--A person or entity that has authority to 
represent a facility and is responsible for implementing and supervis-
ing its administrative policies and procedures and for administratively 
supervising the provision of services to individuals on a day-to-day ba-
sis. 

(2) Administrator's designee--A staff member designated 
in a facility's written policies and procedures to act for a specified pur-
pose on behalf of the administrator. 

(3) Admission--The acceptance of an individual for crisis 
stabilization services based on a physician's order issued in accordance 
with §306.55 (relating to Voluntary Admission Criteria and Intake 
Process) and §306.57 (relating to Involuntary Admission Criteria and 
Intake Process) of this subchapter. 

(4) Admission examination--A psychiatric examination 
and physical assessment conducted by a physician, to determine if 
an individual requesting voluntary admission to an inpatient mental 
health facility meets clinical criteria for admission, in accordance with 
Texas Health and Safety Code §572.0025(f). 

(5) Adolescent--An individual at least 13 years of age, but 
younger than 18 years of age. 

(6) Adult--An individual 18 years of age or older. 

(7) Adult caregiver--An adult person whom a parent has 
authorized to provide temporary care for a child, as defined in Texas 
Family Code §34.0015(1). 

(8) APRN--Advanced practice registered nurse. A regis-
tered nurse licensed by the Texas Board of Nursing and as provided in 
Texas Occupations Code §301.152. 

(9) Assessment--The administrative process an inpatient 
mental health facility uses to gather information from an individual to 
determine if the admission is clinically justified, in accordance with 
Texas Health and Safety Code §572.0025(h)(2), including a medical 
history and the problem for which the individual is seeking treatment. 

(10) Business day--Any day except a Saturday, Sunday, or 
legal holiday listed in Texas Government Code §662.021. 

(11) Child--An individual at least three years of age, but 
younger than 13 years of age. 

(12) Confidential information--Any communication or 
record (whether oral, written, electronically stored or transmitted, or in 
any other form) that consists of or includes any or all of the information 
that must be protected from unauthorized use or disclosure as required 
by applicable state or federal laws, and as defined in 1 TAC §390.1(5) 
(relating to Definitions). 

(13) Crisis stabilization services--Short-term treatment de-
signed to reduce acute symptoms of a mental illness or serious emo-
tional disturbance of an individual and prevent admission of the indi-
vidual to an inpatient mental health facility. 

(14) CSU--Crisis stabilization unit. A short-term treatment 
unit designed to reduce an individual's acute symptoms of mental ill-
ness or serious emotional disturbance instead of admission to an inpa-
tient mental health facility, licensed in accordance with Chapter 510 of 
this title (relating to Private Psychiatric Hospitals and Crisis Stabiliza-
tion Units) and Texas Health and Safety Code Chapter 577. 

(15) Day--Calendar day, unless otherwise specified. 

(16) DD--Developmental disability. As listed in Texas 
Health and Safety Code §531.002(15), a severe, chronic disability 
attributable to mental or physical impairment or a combination of 
mental and physical impairments that: 

(A) manifest before the individual reaches 22 years of 
age; 

(B) are likely to continue indefinitely; 

(C) reflect the individual's need for a combination and 
sequence of special, interdisciplinary, or generic services, individual-
ized supports, or other forms of assistance that are of a lifelong or ex-
tended duration and are individually planned and coordinated; and 

(D) result in substantial functional limitations in three 
or more of the following categories of major life activity: 

(i) self-care; 

(ii) receptive and expressive language; 

(iii) learning; 

(iv) mobility; 

(v) self-direction; 

(vi) capacity for independent living; and 

(vii) economic self-sufficiency. 

(17) Discharge--The formal release of an individual from 
the custody and care of an inpatient mental health facility in accordance 
with Texas Health and Safety Code §572.004. 

(18) Emergency medical condition--In accordance with the 
Emergency Medical Treatment & Labor Act (42 U.S.C. §1395dd) (Re-
lating to examination and treatment for emergency medical conditions 
and women in labor), a medical condition manifested by acute symp-
toms of sufficient severity that the absence of immediate medical at-
tention could reasonably be expected to result in: 

(A) placing the health of the individual (or with respect 
to a pregnant woman, the health of the woman or her unborn child) in 
serious jeopardy; 

(B) serious impairment to bodily functions; 

(C) serious dysfunction of any bodily organ or part; or 

(D) in the case of a pregnant woman having contrac-
tions: 

(i) inadequate time to arrange a safe transfer to a 
hospital before delivery; or 

(ii) a transfer posing a threat to the health or safety 
of the woman or the unborn child. 

(19) General hospital--A hospital operated primarily to di-
agnose, care for, and treat individuals who are physically ill and li-
censed in accordance with Texas Health and Safety Code Chapter 241. 

(20) HHSC--Texas Health and Human Services Commis-
sion or its designee. 
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(21) ID--Intellectual disability. Consistent with Texas 
Health and Safety Code §591.003, significantly sub-average general 
intellectual functioning existing concurrently with deficits in adaptive 
behavior and originates during the developmental period. 

(22) IDT--Interdisciplinary team. A group of licensed, cre-
dentialed, and unlicensed staff members who possess the knowledge, 
skills, and expertise to develop and implement an individual's treatment 
or recovery plan and also includes: 

(A) the individual's treating physician; 

(B) the individual, and the individual's LAR or adult 
caregiver, if applicable; 

(C) the staff members identified in the treatment or re-
covery plan as responsible for providing or ensuring the provision of 
each treatment in accordance with 25 TAC §411.471(c)(1)(E)(iii) (re-
lating to Inpatient Mental Health Treatment and Treatment Planning); 

(D) any person identified by the individual, and the in-
dividual's LAR or adult caregiver if applicable, unless clinically con-
traindicated; and 

(E) other staff members as clinically appropriate. 

(23) Individual--A person seeking or receiving services un-
der this subchapter. 

(24) Inpatient mental health facility--A mental health fa-
cility that can provide 24-hour residential and psychiatric services and 
that is: 

(A) a facility operated by HHSC; 

(B) a private mental hospital licensed by HHSC; 

(C) a community center, facility operated by or under 
contract with a community center or other entity HHSC designates to 
provide mental health services; 

(D) an identifiable part of a general hospital in which 
diagnosis, treatment, and care for individuals with mental illness is pro-
vided and that is licensed by HHSC; or 

(E) a hospital operated by a federal agency. 

(25) Intake--The administrative process for gathering 
information about an individual and giving an individual information 
about an inpatient mental health facility and the facility's treatment 
and services, in accordance with Texas Health and Safety Code 
§572.0025(h)(3). 

(26) Involuntarily-admitted individual--An individual re-
ceiving inpatient mental health facility services based on an admission 
made in accordance with: 

(A) Texas Health and Safety Code Chapter 573 and de-
scribed in §306.57(a) of this subchapter; or 

(B) Texas Health and Safety Code §574.021 and de-
scribed in §306.57(f) of this subchapter. 

(27) LAR--Legally authorized representative. A person 
authorized by law to act on behalf of an individual regarding a matter 
described in this subchapter, and may include a parent, guardian, or 
managing conservator of a minor, or the guardian of an adult. 

(28) LBHA--Local behavioral health authority. An entity 
designated as the local behavioral health authority by HHSC in accor-
dance with Texas Health and Safety Code §533.0356. 

(29) Legal holiday--A holiday listed in the Texas Govern-
ment Code §662.021 and an officially designated county holiday appli-

cable to a court in which proceedings under the Texas Mental Health 
Code are held. 

(30) LIDDA--Local intellectual and developmental dis-
ability authority. An entity designated as the local intellectual and 
developmental disability authority by HHSC in accordance with Texas 
Health and Safety Code §533A.035. 

(31) LMHA--Local mental health authority. An entity des-
ignated as the local mental health authority by HHSC in accordance 
with Texas Health and Safety Code §533.035(a). 

(32) LPHA--Licensed practitioner of the healing arts. A 
person who possesses any of the following state licenses is considered 
an LPHA and is automatically certified as a qualified mental health 
professional-community services (QMHP-CS): 

(A) a physician; 

(B) a physician assistant; 

(C) an APRN; 

(D) a licensed psychologist; 

(E) a licensed professional counselor; 

(F) a licensed clinical social worker; or 

(G) a licensed marriage and family therapist. 

(33) LVN--Licensed vocational nurse. A person licensed 
as a vocational nurse by the Texas Board of Nursing in accordance with 
Texas Occupations Code Chapter 301. 

(34) Medical director--A physician who is board eligible or 
certified in psychiatry by the American Board of Psychiatry and Neu-
rology or by the American Osteopathic Board of Neurology and Psy-
chiatry and who provides clinical and policy oversight for the CSU. 

(35) Medical record--A compilation of systematic and or-
ganized information relevant to the services provided to an individual. 

(36) Medical services--Acts or services provided by a 
physician acting as described in Texas Occupations Code Chapter 151, 
or as delegated by a physician, in accordance with Texas Occupations 
Code Chapter 157. 

(37) Mental illness--An illness, disease, or condition, other 
than a sole diagnosis of epilepsy, dementia, substance use disorder, ID 
or DD that: 

(A) substantially impairs an individual's thought, per-
ception of reality, emotional process, or judgment; or 

(B) grossly impairs behavior as demonstrated by recent 
disturbed behavior. 

(38) Monitoring--One or more staff members observing an 
individual in person continuously at pre-determined intervals; as or-
dered by a physician or physician-delegated physician's assistant (PA) 
or APRN; or by established protocol; and intervening when necessary 
to protect the individual from harming self or others. 

(39) Nursing facility--A Medicaid-certified facility that is 
licensed in accordance with the Texas Health and Safety Code Chapter 
242. 

(40) Nursing services--Acts or services provided by a reg-
istered nurse (RN) acting within the RN's scope of practice and as-
signed to an LVN, or delegated to an unlicensed person, in accordance 
with Texas Occupations Code Chapter 301. 

(41) Nursing staff--A person required to be licensed in ac-
cordance with Texas Occupations Code Chapter 301 to engage in pro-
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fessional or vocational nursing or the person delegated to perform com-
mon nursing functions under the authority of an RN. 

(42) Ombudsman--The Ombudsman for Behavioral Health 
Access to Care established by Texas Government Code §531.02251, 
which serves as a neutral party to help individuals, including individu-
als who are uninsured or have public or private health benefit coverage 
and behavioral health care providers navigate and resolve issues related 
to the individual's access to behavioral health care, including care for 
mental health conditions and substance use disorders. 

(43) PA--Physician's assistant. A person licensed as a 
physician assistant by the Texas State Board of Physician Assistant 
Examiners in accordance with Texas Occupations Code Chapter 204. 

(44) PASRR--Preadmission screening and resident review. 
A federally mandated program that is applied to all individuals seeking 
admission to a Medicaid-certified nursing facility, regardless of fund-
ing source. 

(45) PASRR Level I screening--The process of screening 
an individual seeking admission to a nursing facility to identify whether 
the individual is suspected of having a mental illness, ID, or DD. 

(46) PASRR Level II evaluation--A face-to-face evalua-
tion: 

(A) of an individual seeking admission to a nursing fa-
cility who is suspected of having a mental illness, ID, or DD; and 

(B) performed by a LIDDA, LHMA, or LBHA to de-
termine if the individual has a mental illness, ID, or DD and, if so, to: 

(i) assess the individual's need for care in a nursing 
facility; 

(ii) assess the individual's need for specialized ser-
vices; and 

(iii) identify alternate placement options. 

(47) Peer specialist--A person who uses lived experience, 
in addition to skills learned in formal training, to deliver strengths-
based, person-centered services to promote an individual's recovery 
and resiliency, in accordance with 1 TAC Chapter 354, Subchapter N 
(relating to Peer Specialist Services). 

(48) Physician--A staff member: 

(A) licensed as a physician by the Texas Medical Board 
in accordance with Texas Occupations Code Chapter 155; or 

(B) authorized to perform medical acts under an institu-
tional permit at a Texas postgraduate training program approved by the 
Accreditation Council on Graduate Medical Education, the American 
Osteopathic Association, or the Texas Medical Board. 

(49) Pre-admission screening--The clinical process used 
by a QMHP-CS or LPHA to gather information from an individual, 
including a medical history, any history of substance use, trauma, and 
the problem for which the individual is seeking treatment to determine 
if a physician should conduct an admission examination. 

(50) Preliminary examination--The psychiatric examina-
tion and assessment for medical stability performed and documented 
by a physician in accordance with Texas Health and Safety Code 
§573.022 to determine if emergency detention in an inpatient mental 
health facility is clinically justified for an individual for whom: 

(A) an application for emergency detention is filed in 
accordance with Texas Health and Safety Code §573.011; 

(B) a peace officer or emergency medical services per-
sonnel of an emergency medical services provider transporting the per-
son in accordance with a memorandum of understanding executed in 
accordance with Texas Health and Safety Code §573.005 files a notifi-
cation of detention completed by the peace officer in accordance with 
Texas Health and Safety Code §573.002(a); or 

(C) the LAR transporting their adult ward, without the 
assistance of a peace officer, in accordance with Texas Health and 
Safety Code §573.003, files an application for detention in accordance 
with Texas Health and Safety Code §573.004. 

(51) Psychosocial rehabilitative services--Services that as-
sist an individual in regaining and maintaining daily living skills re-
quired to function effectively in the community. 

(52) QMHP-CS--Qualified mental health profes-
sional-community services. A staff member who is credentialed as a 
QMHP-CS who has demonstrated and documented competency in the 
work to be performed and: 

(A) has a bachelor's degree from an accredited college 
or university with a minimum number of hours that is equivalent to 
a major in psychology, social work, medicine, nursing, rehabilitation, 
counseling, sociology, human growth and development, gerontology, 
special education, educational psychology, early childhood education, 
or early childhood intervention; 

(B) is an RN; or 

(C) completes an alternative credentialing process 
as determined by an LMHA or LBHA in accordance with HHSC 
requirements. 

(53) Recovery--A process of change through which indi-
viduals improve their health and wellness, live a self-directed life, and 
strive to reach their full potential. 

(54) Recovery or treatment plan--A written plan: 

(A) is developed in collaboration with the individual, 
and the individual's LAR or adult caregiver if applicable, and a 
QMHP-CS or LPHA; 

(B) is amended at any time based on an individual's 
needs or requests; 

(C) guides the recovery process and fostering re-
siliency; 

(D) is completed in conjunction with the assessment 
tool adopted by HHSC; 

(E) identifies the individual's changing strengths, 
capacities, goals, preferences, needs, and desired outcomes; and 

(F) includes recommended services and supports or rea-
sons for the exclusion of services and supports. 

(55) Restraint--The use of any personal restraint or me-
chanical restraint that immobilizes or reduces the ability of the indi-
vidual to move his or her arms, legs, body, or head freely, and includes 
chemical restraint, which is the use of any chemical, including pharma-
ceuticals, through topical application, oral administration, injection, or 
other means, for purposes of restraining an individual and that is not 
a standard treatment for the individual's medical or psychiatric condi-
tion. 

(56) RN--Registered nurse. A staff member licensed as a 
registered nurse by the Texas Board of Nursing in accordance with 
Texas Occupations Code Chapter 301. 

(57) Screening--Activities performed by a QMHP-CS to: 
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(A) collect triage information through face-to-face or 
telephone interviews with an individual or collateral contact; 

(B) determine if the individual's need is emergent, ur-
gent, or routine, and conducted before the face-to-face assessment to 
determine the need for emergency services; and 

(C) determine the need for immediate assessment and 
mental health treatment recommendations. 

(58) Seclusion--The involuntary separation of an individ-
ual from other individuals for any period of time or the placement of 
the individual alone in an area from which the individual is prevented 
from leaving. 

(59) SED--Serious Emotional Disturbance. A diagnosed 
mental health disorder that substantially disrupts a child's or adoles-
cent's ability to function socially, academically, and emotionally. 

(60) Sentinel event--Any of the following unexpected oc-
currences: 

(A) the death of an individual; 

(B) permanent harm of an individual; or 

(C) severe temporary harm and intervention required to 
sustain life. 

(61) Serious physical injury--An injury determined by a 
physician, or physician-delegated PA or APRN, to require treatment 
by an appropriately licensed medical professional or licensed health-
care professional, or in an emergency department or licensed hospital. 

(62) Stabilize--With respect to an emergency medical con-
dition, to provide such medical treatment of the condition necessary 
to assure, within reasonable medical probability, that no material de-
terioration of the condition is likely to result from or occur during the 
individual's transfer from a facility or, if the emergency medical con-
dition for a woman is that she is in labor, that the woman has delivered 
the child and the placenta. 

(63) Staff member--Personnel including a full-time and 
part-time employee, contractor, or intern, but excluding a volunteer. 

(64) Staffing plan--A written plan that: 

(A) demonstrates the number, qualifications, and 
responsibilities of staff members, including the administrator or de-
signee, are appropriate for the size and scope of the services provided 
and that workloads are reasonable to meet the needs of individuals 
receiving services; and 

(B) identifies staffing patterns, hours of coverage, and 
plans for providing back-up staff in emergencies. 

(65) Substance use disorder--The use of one or more drugs, 
including alcohol, which significantly and negatively impacts one or 
more major areas of life functioning and which meets the criteria de-
scribed in the current edition of the Diagnostic Statistical Manual of 
Mental Disorders for substance use disorders. 

(66) TAC--Texas Administrative Code. 

(67) Telehealth service--A health-care service, other than 
telemedicine medical services, delivered by a health professional li-
censed, certified or otherwise entitled to practice in Texas and acting 
within the scope of the health professional's license, certification or en-
titlement to an individual at a different physical location other than the 
health professional using telecommunications or information technol-
ogy, in accordance with Texas Occupation Code §111.001(3). 

(68) Telemedicine medical service--A health-care service 
delivered to an individual at a different physical location using telecom-
munications or information technology by: 

(A) a physician licensed in Texas; or 

(B) a health professional who acts under the delegation 
and supervision of a physician licensed in Texas and within the scope 
of the health professional's license in Texas. 

(69) Transfer--The movement (including the discharge) of 
an individual outside a facility at the facility's direction, but it does not 
include such a movement of an individual who has been declared dead 
or leaves the facility without the facility's permission. 

(70) Treating physician--A physician who coordinates and 
oversees an individual's treatment. 

(71) Unit--A discrete and identifiable area of an inpatient 
mental health facility that includes individuals' rooms or other living 
areas and is separated from another similar area: 

(A) by a locked door; 

(B) by a floor; or 

(C) because the other similar area is in a different build-
ing. 

(72) UP--Unlicensed person. A person, not licensed as a 
health care provider, who provides certain health related tasks and func-
tions in a complementary or assistive role to the RN in providing di-
rect care of an individual or carrying out common nursing functions 
as described in 22 TAC Chapter 224 (relating to Delegation of Nurs-
ing Tasks by Registered Professional Nurses to Unlicensed Personnel 
for Clients with Acute Conditions or in Acute Care Environments) and 
care in conformity with this chapter: 

(A) who is monetarily compensated, including nurse 
aides, assistants, attendants, technicians, and other individuals provid-
ing care or assistance of health-related services; or 

(B) who is a professional nursing student, not licensed 
as an RN or LVN, providing care for monetary compensation and not 
as part of their formal education. 

(73) Voluntarily admitted individual--An individual re-
ceiving facility services based on an admission in accordance with: 

(A) §306.55 of this subchapter (relating to Voluntary 
Admission Criteria and Intake Process); or 

(B) §306.59 of this subchapter (relating to Voluntary 
Treatment Following Involuntary Admission). 

§306.47. General Provisions. 

(a) The CSU must be open and provide services to individuals 
24-hours a day, seven days a week, including admissions, based on the 
CSU's capability and capacity. 

(b) The CSU must develop, and the medical director must ap-
prove, the CSU's written policies and procedures that ensure the CSU's 
compliance with this subchapter. 

(c) All staff members must comply with this subchapter and 
the policies and procedures of the CSU. 

(d) A CSU administrator, or administrator's designee must 
take appropriate measures to ensure a staff member's compliance with 
this subchapter and the policies and procedures of the CSU. 

(e) A CSU nursing supervisor must ensure all orders issued by 
a physician, or physician-delegated PA or APRN, for an individual are 
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appropriately implemented pursuant to state nursing licensure require-
ments. 

(f) Except as provided by §306.51 of this subchapter (relating 
to Admission Criteria) or applicable state law, a physician may delegate 
any of the medical services described in this subchapter in accordance 
with Texas Occupations Code Chapter 157, Subchapter A. 

(g) A CSU must comply with the following HHSC rules: 

(1) Chapter 510 of this title (relating to Private Psychiatric 
Hospitals and Crisis Stabilization Units); 

(2) 25 TAC Chapter 404, Subchapter E (relating to Rights 
of Persons Receiving Mental Health Services); 

(3) 25 TAC Chapter 415, Subchapter F (relating to Inter-
ventions in Mental Health Services); 

(4) 25 TAC Chapter 414, Subchapter I (relating to Consent 
to Treatment with Psychoactive Medication--Mental Health Services); 
and 

(5) 25 TAC Chapter 417, Subchapter K (relating to Abuse, 
Neglect and Exploitation in TDMHMR Facilities). 

(h) A CSU physician is prohibited from administering: 

(1) electroconvulsive therapy, a treatment in which con-
trolled, medically applied electrical current results in a therapeutic 
seizure, usually attenuated by anesthesia and muscle relaxants; and 

(2) a chemical or gaseous agent used to induce a seizure for 
therapeutic purposes, instead of, or as a substitute for, electroconvul-
sive therapy. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005193 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 2. ADMISSION 
26 TAC §§306.51, 306.53, 306.55, 306.57, 306.59 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §577.010 provides that the Exec-
utive Commissioner shall adopt rules and standards necessary 
and appropriate to ensure the proper care and treatment of pa-
tients in mental health facilities required to obtain a license under 
Chapter 577 of the Texas Health and Safety Code. 
The new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code Chapter 577. 
§306.51. Admission Criteria. 

A CSU must develop and implement written admission criteria that: 

(1) the CSU medical director approves; 

(2) uniformly applies to all individuals; 

(3) permits the admission of an individual only if the fol-
lowing criteria is met: 

(A) the individual has a mental illness or SED; 

(B) the services provided in the CSU may reduce the 
individual's acute symptoms; and 

(C) the CSU provides clinically appropriate environ-
mental restrictions and levels of monitoring, described in §306.87 
of this subchapter (relating to Protection of an Individual Receiving 
Crisis Stabilization Unit Services), that: 

(i) ensures the safety of the individual; and 

(ii) prevent the individual from causing serious 
harm to self or others; 

(4) prevents admission of an individual who: 

(A) is younger than three years of age; 

(B) is the subject of an order for temporary inpatient 
mental health services issued in accordance with Texas Health and 
Safety Code §574.034; 

(C) is the subject of an order for extended inpatient 
mental health services issued in accordance with Texas Health and 
Safety Code §574.035; 

(D) requires specialized care not available at the CSU; 
or 

(E) has a physical medical condition that is unstable and 
could reasonably be expected to require inpatient treatment for the con-
dition; 

(5) allows temporary acceptance of an individual for whom 
an emergency detention application is filed, or for whom a peace offi-
cer has detained, or for an individual unable to consent to voluntary 
admission by: 

(A) temporarily accepting an individual for preliminary 
examination for whom an application of detention has been filed ini-
tiating an emergency detention proceeding in accordance with Texas 
Health and Safety Code Chapter 573; or 

(B) filing an application for court-ordered Inpatient 
Mental Health Services in accordance with Texas Health and Safety 
Code Chapter 574, Subchapter B; 

(6) includes a process for attempts to gain consent for ad-
ministration of psychoactive medications from an individual, and an 
individual's LAR or adult caregiver, as required by applicable law and 
rule. 

§306.53. Pre-admission Screening and Assessment. 
(a) Pre-admission screening and assessment. 

(1) Before admission to a CSU, an individual must meet 
clinical criteria for admission, as determined by pre-admission screen-
ing and assessment. 

(2) Pre-admission screening and assessment of an individ-
ual must: 

(A) occur either in the CSU or in the community at any 
location where mental health crisis services are provided; and 

(B) be provided by: 
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(i) a QMHP-CS or LPHA trained in accordance with 
HHSC screening and assessment requirements policy and displaying 
competency in all domains of crisis screening and assessment in ac-
cordance with §301.331(b) of this title (relating to Competency and 
Credentialing); or 

(ii) any other mental health professional trained in 
mental health screening and assessment and providing services: 

(I) within the professional's scope of practice; 
and 

(II) in compliance with standards established by 
the professional's respective licensing or certifying board. 

(b) CSU screening and assessment policy. CSU screening and 
assessment policy must include a process for: 

(1) accessing an individual's community-based screening 
and assessment; and 

(2) conducting CSU screenings that address the criteria for 
immediate: 

(A) assessment of risk of deterioration and danger to 
self and others; 

(B) medical screening and assessment; and 

(C) psychiatric examination. 

(c) Screening. Pre-admission screening identifies the acuity of 
the individual's crisis episode and determines the need for further as-
sessments, including assessments to determine risk of deterioration and 
immediate danger to self and others, in accordance with Texas Health 
and Safety Code §572.0025(f) and §573.021. The initial screening of 
an individual must lead to: 

(1) immediate and appropriate referrals; and 

(2) documentation that incorporates the following do-
mains: 

(A) suicide risk screening; 

(B) homicide risk screening; and 

(C) risk of deterioration. 

(d) Assessment. If a pre-admission screening indicates an in-
dividual requires immediate assessment to determine risk of deteriora-
tion and immediate danger to self and others, the assessment must be 
conducted face to face with the individual, either in person or through 
telehealth services in accordance with 22 TAC §174.9(2) (relating to 
Provision of Mental Health Services), and must include: 

(1) a suicide assessment that documents current and past 
suicide risks regarding suicidal ideation, plans, and past suicide at-
tempts; 

(2) a psychosocial assessment that includes historical and 
current information including identification of social, psychological, 
environmental, and cultural factors that may be contributing to the 
emergency; and 

(3) a mental health assessment, documenting symptomol-
ogy, functionality, historical and current diagnosis, and treatment for 
mental illnesses or serious emotional disturbances and, when available: 

(A) a review of records of past treatment; 

(B) a review of history from collateral sources as per-
mitted by Health Insurance Portability and Accountability Act; 

(C) a consult with current healthcare providers; 

(D) a review of history of previous treatment and the 
response to that treatment, including a record of dose, response, side 
effects and adherence to past psychiatric medications; and 

(E) an up-to-date record of all medications currently 
prescribed, and the name of the physician or provider with prescriptive 
authority. 

(e) Physician examination. If a pre-admission assessment in-
dicates an individual requires immediate physician examination to de-
termine clinical need for CSU admission, the examination may not 
be delegated to a non-physician, in accordance with Texas Health and 
Safety Code §572.0025(f), and: 

(1) must be conducted face to face with the individual, ei-
ther in person or through telemedicine medical services, in accordance 
with Texas Health and Safety Code §572.0025(f) and §573.021; and 

(2) must include: 

(A) a physical examination consisting of an assessment 
for medical stability; and 

(B) a psychiatric examination. 

§306.55. Voluntary Admission Criteria and Intake Process. 

(a) CSU staff members, trained in accordance with §306.83(h) 
- (i) of this subchapter (relating to Staff Training), must conduct the in-
take and admission process in accordance with Texas Health and Safety 
Code §572.0025(e) and §572.0025(h)(3). 

(b) Voluntary admission into a CSU may be requested by: 

(1) an individual 16 years of age or older, in accordance 
with Texas Health and Safety Code §572.001 or Texas Family Code 
Chapter 32; or 

(2) the parent, adult caregiver, or LAR of an individual, 
when the individual is younger than 18 years of age, in accordance 
with Texas Health and Safety Code §572.001 or Texas Family Code 
Chapter 35A. 

(c) A request for admission must be made in accordance with 
Texas Health and Safety Code §572.001 and must: 

(1) be in writing and signed by the individual, and the in-
dividual's parent, adult caregiver, or LAR; and 

(2) include a statement that the individual: 

(A) has capacity to consent to the administration of psy-
choactive medication, administered in accordance with Texas Health 
and Safety Code §576.025; 

(B) agrees to voluntarily remain in the CSU until dis-
charge; and 

(C) consents to diagnosis, observation, care and treat-
ment until the earlier of one of the following occurrences: 

(i) the discharge of the individual; or 

(ii) the individual leaves the CSU after a request for 
discharge is made, in accordance with Texas Health and Safety Code 
§572.004. 

(d) Voluntary admission occurs only if: 

(1) a request for admission is made in accordance with sub-
section (c) of this section; 

(2) the individual receives pre-admission screening and as-
sessment, in accordance with the CSU's written policies and proce-
dures, to determine if a physician admission examination is required: 
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(A) if the pre-admission screening and assessment is 
conducted by a physician, the physician may conduct the pre-admission 
screening and assessment as part of the physician admission examina-
tion referenced in §306.53(d) of this division (relating to Pre-admission 
Screening and Assessment); and 

(B) if the QMHP-CS or LPHA conducting pre-admis-
sion screening and assessment determines: 

(i) the individual does not need a physician admis-
sion examination, then the CSU may not admit the individual and must 
refer the individual to alternative services, as appropriate and available; 
or 

(ii) the individual does need a physician admission 
examination, a physician must conduct an admission examination of 
the individual before CSU admission; 

(3) a physician in accordance with Texas Health and Safety 
Code §572.0025 (f): 

(A) conducts either in person or through telemedicine 
medical services, or consults with a physician who conducted, a physi-
cal assessment and psychiatric admission examination within 72 hours 
before or 24 hours after admission, as described in §306.53 of this divi-
sion (relating to Pre-Admission Screening and Assessment), and may 
not delegate the examination to a non-physician; 

(B) provides an admission order; 

(i) in writing and signed by the issuing physician; or 

(ii) if the order is provided orally or, if the electronic 
order is unsigned, an original signed order must be provided to the 
facility within 24 hours; and 

(C) in accordance with Texas Health and Safety Code 
§572.0025(f-1), an individual who is admitted to a CSU before 
the physical assessment and psychiatric admission examination is 
conducted must be discharged by the physician immediately if the 
physician conducting the physical assessment and psychiatric exami-
nation of the individual determines the individual does not meet the 
clinical standards to receive inpatient mental health services; 

(4) the administrator or administrator's designee has signed 
a written statement agreeing to admit the individual, in accordance with 
Texas Health and Safety Code §572.0025; and 

(5) a CSU staff member, trained in accordance with 
§306.83(i) of this subchapter, completes intake procedures in ac-
cordance with Texas Health and Safety Code §572.0025(e) and 
§572.0025(h)(3), that includes: 

(A) obtaining relevant information about the individual, 
including information about finances, insurance benefits, and advance 
directives; 

(B) explaining, orally and in writing, the individual's 
rights in a language and format easily understandable to the individual, 
or the individual's LAR or adult caregiver, as applicable; 

(C) explaining, orally and in writing, the CSU's services 
and treatment as they relate to the individual; 

(D) informing the individual, orally and in writing, of 
the existence, telephone number, and address of the protection and ad-
vocacy system established in Texas; 

(E) informing the individual of the availability of infor-
mation and assistance from the Ombudsman by contacting the Om-
budsman at 1-800-252-8154 or online at hhs.texas.gov/ombudsman, 

and the Health Facility Licensing complaints line at 1-888-973-0022; 
and 

(F) determining whether the individual comprehends 
the information provided in accordance with subparagraphs (B) - (E) 
of this paragraph. 

§306.57. Involuntary Admission Criteria and Intake Process. 
(a) Criteria for involuntary admission under order of emer-

gency detention. In accordance with Texas Health and Safety Code 
§573.021, a CSU administrator may accept an individual for a prelim-
inary examination who is: 

(1) apprehended, regardless of the age of the individual, 
and transported to the CSU by a peace officer, in accordance with Texas 
Health and Safety Code §573.001(a) and §573.005; or 

(2) an adult who is transported to the CSU by the indi-
vidual's family member or LAR in accordance with Texas Health and 
Safety Code §573.003. 

(b) Preliminary examination under order of emergency deten-
tion. A physician must conduct an individual's preliminary examina-
tion in accordance with Texas Health and Safety Code §573.021 and 
as described in §306.53(d) of this division (relating to Pre-admission 
Screening and Assessment). The individual's preliminary examination 
must: 

(1) occur as soon as possible, but no later than 12 hours 
after: 

(A) the individual is apprehended by the peace officer; 
or 

(B) the individual's family member or LAR transports 
the individual to the CSU for emergency detention; and 

(2) include: 

(A) an assessment for medical stability; and 

(B) a psychiatric examination to determine if the indi-
vidual meets the criteria described in the emergency detention require-
ments listed in subsection (c) of this section. 

(c) Requirements for emergency detention. When clinically 
indicated, a CSU physician may initiate an emergency detention pro-
ceeding in accordance with Texas Health and Safety Code Chapter 
572.004(d). A CSU physician may admit an individual of any age for 
emergency detention in accordance with Texas Health and Safety Code 
§573.022(a)(2), only if: 

(1) a physician determines from the preliminary examina-
tion that: 

(A) the individual has a mental illness; 

(B) the individual evidences a substantial risk of serious 
harm to self or others; 

(C) the described risk of harm is imminent unless the 
individual is immediately detained; and 

(D) emergency detention is the least restrictive means 
by which the necessary detention may be accomplished; 

(2) a physician makes a written statement, in accordance 
with Texas Health and Safety Code §573.022 that: 

(A) documents the determination described in para-
graph (1) of this subsection; and 

(B) describes: 
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(i) the nature of the individual's mental illness or 
SED; 

(ii) the specific risk of harm to self or others the in-
dividual evidences, demonstrated either by behavior or evidence of se-
vere emotional distress; 

(iii) the deterioration of mental condition to the ex-
tent that the individual cannot remain at liberty; and 

(iv) the detailed information on which the physician 
based the determination described in paragraph (1) of this subsection; 

(3) the physician writes an order admitting the individual 
for emergency detention based on the determination described in para-
graph (1) of this subsection; and 

(4) the individual meets the CSU's admission criteria, as 
required by §306.51 of this division (relating to Admission Criteria). 

(d) Release of an individual from emergency detention. 

(1) A CSU administrator, or administrator's designee, must 
release an individual accepted for a preliminary examination if: 

(A) a preliminary examination of the individual has not 
been conducted within 12 hours, in accordance with Texas Health and 
Safety Code §573.021; or 

(B) the individual is not admitted to the CSU under or-
der of emergency detention on completion of the preliminary examina-
tion in accordance with Texas Health and Safety Code §573.023(a). 

(2) A CSU administrator, or administrator's designee, must 
release an individual determined ineligible for admission under emer-
gency detention in accordance with the requirements in Texas Health 
and Safety Code §576.007. Before releasing an adult, the CSU must: 

(A) make a reasonable effort to notify the individual's 
family or LAR of the release, if the individual grants permission for 
the notification; 

(B) document the individual's refusal of notification in 
the individual's medical record, if applicable; and 

(C) arrange transportation after release in accordance 
with Texas Health and Safety Code §573.024 to: 

(i) the location of the individual's apprehension; 

(ii) the individual's residence in this state; or 

(iii) another suitable location. 

(e) Intake under Emergency Detention. A CSU staff member, 
trained in accordance with §306.83(h) - (i) of this subchapter (relating 
to Staff Training), must: 

(1) conduct the intake of an individual as soon as possible, 
but no later than 24 hours after the time an individual is apprehended for 
emergency detention, as described in §306.55 of this division (relating 
to Voluntary Admission Criteria and Intake Process; and 

(2) advise the individuals of their rights and determine 
whether the individual comprehends the rights for individuals appre-
hended, detained, or transported for emergency detention provided in 
accordance with Texas Health and Safety Code §573.025 and consent 
rights and information described in §306.51 and §306.55 of this 
division, and if the staff member determines that the individual: 

(A) comprehends the information, the CSU must docu-
ment in the individual's medical record the reasons for such determi-
nation; or 

(B) does not comprehend the information, the staff 
member must: 

(i) repeat the explanation to the individual daily 
within 24-hour intervals until the individual demonstrates comprehen-
sion of the information or is discharged, whichever occurs first; and 

(ii) document in the individual's medical record the 
individual's response to each explanation and whether the individual 
demonstrated comprehension of the information. 

(f) Criteria for involuntary admission under an order of pro-
tective custody. 

(1) When clinically indicated, a CSU physician may initi-
ate an application to request an order of protective custody of an indi-
vidual in accordance with Texas Health and Safety Code §574.021. 

(2) A CSU physician may admit an individual under an or-
der of protective custody only if a court has issued a protective custody 
order in accordance with Texas Health and Safety Code §574.022. 

(g) Intake under order of protective custody. 

(1) A CSU staff member trained in accordance with 
§306.83(h) - (i) of this subchapter: 

(A) must conduct an intake of an individual, as de-
scribed in §306.55 of this division, as soon as possible, but no later 
than 24 hours after the time an individual is accepted for protective 
custody; and 

(B) advise the individual of their rights in accordance 
with Texas Health and Safety Code §573.0025 and determine whether 
the individual comprehends the rights and consent information de-
scribed in §306.51 of this division and §306.55 of this division. 

(2) If the CSU staff member determines that the individual: 

(A) comprehends the information, the staff member 
must document in the individual's medical record the reasons for such 
determination; or 

(B) does not comprehend the information, the staff 
member must: 

(i) repeat the explanation to the individual daily un-
til the individual demonstrates comprehension of the information or is 
discharged, whichever occurs first; and 

(ii) document in the individual's medical record the 
individual's response to each explanation and whether the individual 
demonstrated comprehension of the information. 

(3) A CSU staff member is not required to conduct another 
intake if the intake was conducted when the individual was admitted, or 
within 24 hours before the issuance of the order of protective custody. 

§306.59. Voluntary Treatment Following Involuntary Admission. 
A CSU may provide crisis stabilization services to an individual who 
was involuntarily admitted in accordance with §306.57(a) and (f) of 
this division (relating to Involuntary Admission Criteria and Intake 
Process) if: 

(1) the individual no longer meets the involuntary treat-
ment criteria described in §306.79 of this subchapter (relating to Dis-
charge of an Involuntarily-Admitted Individual); 

(2) the individual submits a written request to the CSU 
treating physician for voluntary crisis stabilization services, as de-
scribed in §306.55 of this division (relating to Voluntary Admission 
Criteria and Intake Process); and 
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(3) the individual's treating physician examines the indi-
vidual and, based on that examination, writes an order for voluntary 
crisis stabilization services that meets the requirements of §306.51 of 
this division (relating to Admission Criteria). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005194 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 3. SERVICE REQUIREMENTS 
26 TAC §§306.61, 306.63, 306.65, 306.67 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §577.010 provides that the Exec-
utive Commissioner shall adopt rules and standards necessary 
and appropriate to ensure the proper care and treatment of pa-
tients in mental health facilities required to obtain a license under 
Chapter 577 of the Texas Health and Safety Code. 
The new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code Chapter 577. 
§306.61. Crisis Stabilization Unit Medical Services. 

(a) A CSU physician, or physician-delegated PA or APRN, 
must provide an individual with the medical services documented in 
the individual's recovery or treatment plan developed in accordance 
with §306.65 of this division (relating to Crisis Stabilization Services 
and Recovery or Treatment Planning). 

(b) A CSU must have a medical director who directs, monitors, 
and evaluates the psychiatric services provided. 

(c) A CSU administrator, or administrator's designee, must as-
sign a treating physician to each individual and document the assign-
ment in the individual's medical record at the time the CSU adminis-
trator, or administrator's designee, admits the individual. 

(d) A physician, PA, APRN, or RN must perform an individ-
ual's initial physical health assessment within 24 hours after the indi-
vidual's presentation, as ordered. The physical assessment includes: 

(1) an evaluation and documentation of the presence or ab-
sence of cognitive signs suggesting delirium and the need for emer-
gency intervention; 

(2) a general medical history that addresses conditions that 
may affect the individual's current condition, including a review of 
symptoms focused on conditions (such as a history of trauma) that may 
present with psychiatric symptoms or cause cognitive impairment; 

(3) a review of medical conditions that may cause similar 
psychiatric symptoms or complicate the individual's condition; and 

(4) access to phlebotomy and laboratory results. 

(e) A physician, or physician-delegated PA or APRN must 
conduct an initial psychiatric evaluation of an individual, including: 

(1) a description of the individual's medical history; 

(2) a determination of the individual's mental status; 

(3) a description of the presenting problems, the onset, and 
the duration and severity of mental health or substance use disorder 
symptoms leading to CSU admission; 

(4) an estimation of the individual's intellectual function-
ing, memory functioning and orientation; 

(5) a description of the individual's strengths and needs; 
and 

(6) the diagnoses of the individual's mental illness, SED, 
and if applicable, any substance use disorders, ID, or DD. 

(f) A physician, or physician-delegated PA or APRN, must 
re-evaluate the individual once every 96 hours or more often as clin-
ically indicated after the initial examination described in subsection 
(e) of this section. This re-evaluation information may be included in 
the physician's, APRN's, or PA's discharge summary if the individual is 
discharged within the initial 96-hour period, as described in §306.71(b) 
of this subchapter (relating to Discharge Planning). 

(g) A CSU medical director must ensure, as appropriate under 
the circumstances: 

(1) the provision of medical services to an individual in re-
sponse to an emergency medical condition in accordance with the plan 
required by §306.89 of this subchapter (relating to Crisis Stabilization 
Unit Response to an Emergency Medical Condition); 

(2) the provision of other medical services, as needed by 
the individual; 

(3) the referral of the individual to an appropriate health 
care provider; or 

(4) the transfer of the individual to a health care entity that 
can provide the medical services. 

(h) At least one physician, or physician-delegated PA or 
APRN, must be available 24 hours a day, 365 days a year, either in 
person or by telecommunication, to provide medical consultation to 
staff members in accordance with §306.85 of this subchapter (relating 
to Minimum Staffing Requirements). 

§306.63. Crisis Stabilization Unit Nursing Services. 

(a) Nursing services in treatment plan. CSU nursing staff must 
provide nursing services to an individual in accordance with the in-
dividual's recovery or treatment plan developed in accordance with 
§306.65 of this division (relating to Crisis Stabilization Services and 
Recovery or Treatment Planning). 

(b) Nursing supervisor. A CSU must have a nursing supervisor 
who is an RN and who directs, monitors, and evaluates the nursing 
services provided. 

(c) Assessment. An RN must conduct and complete an indi-
vidual's initial comprehensive nursing assessment within eight hours 
before or after the individual's admission. 

(d) Evaluation or reassessment. 

(1) An individual must receive a documented nursing eval-
uation or reassessment based on the individual's needs: 
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(A) at least 12 hours following the initial comprehen-
sive nursing assessment required in subsection (c) of this section; and 

(B) at recurring 12-hour intervals until the individual's 
discharge. 

(2) If an LVN conducts the individual's evaluation at a 
12-hour interval, an RN must reassess the individual at least every 24 
hours after the initial comprehensive nursing assessment is conducted. 

(e) Verification of licensure. A CSU nursing supervisor must 
verify that a member of the nursing staff, for whom a license is required, 
has a valid license at the time the staff member assumes responsibilities 
at the CSU and maintains the license throughout the staff member's 
employment with the CSU. 

§306.65. Crisis Stabilization Services and Recovery or Treatment 
Planning. 

(a) A CSU staff member must provide an individual crisis sta-
bilization services under the direction of a physician and in accordance 
with the individual's recovery or treatment plan and the service require-
ments. Such treatment includes medical services and nursing services 
described in §306.61 of this division (relating to Crisis Stabilization 
Unit Medical Services) and §306.63 of this division (relating to Crisis 
Stabilization Unit Nursing Services). 

(b) Nursing staff must develop and implement an initial or pre-
liminary nursing care plan within the first 24 hours after admission. 
This plan must be based on the findings of the initial comprehensive 
nursing assessment and any pre-admission assessment information that 
is available at the time of admission. 

(c) The IDT must collaborate in developing the individual's 
recovery or treatment plan based on the findings of: 

(1) the individual's physical examination identified in 
§306.63 of this division; 

(2) the individual's psychiatric evaluation identified in 
§306.61 of this division; 

(3) the individual's initial comprehensive nursing assess-
ment identified in §306.63 of this division; 

(4) an assessment of the individual's risk of harm to self or 
others, identified in §306.53 of this subchapter (relating to Pre-Admis-
sion Screening and Assessment); and 

(5) the psychosocial assessment identified in §306.53 of 
this subchapter. 

(d) The recovery or treatment plan must contain: 

(1) a list of all the individual's diagnoses with notation as 
to which diagnoses will be treated at the CSU, including: 

(A) at least one mental illness or SED diagnosis accord-
ing to the current edition of the Diagnostic and Statistical Manual of 
Mental Disorders; 

(B) any substance use disorder diagnosis according to 
the current edition of the Diagnostic and Statistical Manual of Mental 
Disorders; and 

(C) any non-psychiatric conditions; 

(2) a description of all treatment interventions intended to 
address the individual's condition, including: 

(A) all medications prescribed and the symptoms each 
medication is intended to address; 

(B) psychosocial rehabilitative services; 

(C) counseling or psychotherapies; and 

(D) peer specialist services, as available, and in accor-
dance with 1 TAC §354.3013 (relating to Services Provided); 

(3) a documented level of monitoring assigned to the indi-
vidual by the physician, or physician-delegated PA or APRN; 

(4) an identification of additional assessments and evalua-
tions to be conducted, including: 

(A) risk of harm to self or others; 

(B) history of trauma; and 

(C) emerging health issues; 

(5) a description of any potential barriers to the individual's 
discharge; and 

(6) a description of any medical or nursing services. 

(e) A member of the IDT reviews the recovery or treatment 
plan and evaluates its effectiveness: 

(1) at least 72 hours after being implemented; or 

(2) any time there is a change in the individual's condition 
based on: 

(A) a medical re-evaluation described in §306.61 of this 
division; 

(B) a nursing reassessment described in §306.63 of this 
division; 

(C) a request by the individual, or the individual's LAR 
or adult caregiver, as applicable; or 

(D) receiving information regarding recommended ser-
vices and supports needed by the individual after discharge. 

(f) A member of the IDT discusses all revisions with the in-
dividual, and the individual's adult caregiver or LAR, as necessary, to 
obtain feedback and agreement from the individual, and the individ-
ual's LAR or adult caregiver, as applicable, before implementing the 
individual's revised recovery or treatment plan. 

§306.67. Additional Standards of Care for Children and Adolescents. 
(a) In addition to the service requirements in this division, a 

child or adolescent must receive additional assessments, including a de-
velopmental assessment and history of trauma assessment, performed 
by an LPHA with appropriate training and experience in the assessment 
and treatment of children in a crisis setting. The assessments must: 

(1) be administered face to face or through telehealth ser-
vices; and 

(2) include the individual's parents, LAR, or adult care-
giver, as applicable and as clinically appropriate according to the child's 
or adolescent's age, functioning, and current living situation. 

(b) Services delivered to a child or an adolescent must be: 

(1) age-appropriate; 

(2) developmentally appropriate; 

(3) trauma-informed; and 

(4) consistent with the child's or adolescent's academic de-
velopment. 

(c) Children must be separated from adolescents, based on age 
and developmental needs, unless there is clinical or developmental jus-
tification in the child or adolescent's medical record. Both children and 
adolescents must be separated from adults, required in §306.87(d) of 
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this subchapter (relating to Protection of an Individual Receiving Cri-
sis Stabilization Unit Services). 

(d) Education services must be available as required by the 
Texas Education Agency. 

(e) When a child or adolescent surpasses the maximum age for 
their current unit or CSU, the unit or CSU administrator, or adminis-
trator's designee, must transition the child or adolescent to a different 
age-appropriate unit or CSU. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005195 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 4. DISCHARGE 
26 TAC §§306.71, 306.73, 306.75, 306.77, 306.79 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §577.010 provides that the Exec-
utive Commissioner shall adopt rules and standards necessary 
and appropriate to ensure the proper care and treatment of pa-
tients in mental health facilities required to obtain a license under 
Chapter 577 of the Texas Health and Safety Code. 
The new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code Chapter 577. 
§306.71. Discharge Planning. 

(a) A QMHP-CS or LPHA must begin discharge planning for 
an individual at the time of the individual's admission. 

(1) Discharge planning must involve the individual, the 
IDT, the individual's LAR or adult caregiver, as applicable, and any 
other person authorized by the individual and the individual's adult 
caregiver or LAR if applicable, unless clinically contraindicated. 

(2) Discharge planning must be provided in accordance 
with §510.41(m)(3) of this title (relating to Facility Functions and 
Services) and include: 

(A) the IDT recommendations for services and sup-
ports, including placement needs, that should be provided after 
discharge; 

(B) the IDT arrangements for the recommended ser-
vices and supports; 

(C) a PASRR screening, as required by paragraph (3) of 
this subsection; and 

(D) the IDT post-discharge care information provided 
in a language and format easily understandable to the individual, and 
the individual's LAR or adult caregiver, if applicable. 

(3) An individual considered for discharge from the CSU 
to a Medicaid-certified nursing facility must have a PASRR Level I 
screening completed, in accordance with the Code of Federal Regu-
lations, Title 42, Part 483, Subpart B (relating to Requirements for 
Long-Term Care Facilities) before discharge; and 

(4) if the screening indicates that the individual has a 
mental illness, ID, or DD, the CSU staff member coordinating the 
individual's transfer must contact and arrange for the designated 
LMHA, LBHA, or LIDDA to conduct a PASRR Level II evaluation of 
the individual before CSU discharge, in accordance with Chapter 303 
of this title (relating to Preadmission Screening and Resident Review 
(PASRR)). 

(b) The individual's treating physician, or physician-delegated 
PA, or APRN must prepare a written discharge summary that includes: 

(1) a description of the individual's treatment at the CSU 
and the response to that treatment; 

(2) a description of the individual's condition at discharge; 

(3) a description of the individual's placement after dis-
charge; 

(4) a description of the services and supports the individual 
will receive after discharge; 

(5) a final diagnosis based on the current edition of the 
Diagnostic and Statistical Manual of Mental Disorders; 

(6) a description, including dosage instructions, of the pre-
scribed medications the individual will need until the individual is eval-
uated by a physician, or provider with prescriptive authority; and 

(7) the name of the person or entity responsible for provid-
ing and paying for the medication referenced in paragraph (6) of this 
subsection, which is not required to be the CSU. 

(c) The CSU staff member coordinating the individual's dis-
charge must provide a copy of the discharge summary as authorized by 
state and federal law, to LMHA, LBHA, LIDDA, or other community 
providers and consult with them to ensure continuity of care for the in-
dividual upon discharge from the CSU. 

(d) The CSU staff member coordinating the individual's dis-
charge must contact and coordinate with the individual's existing ser-
vice providers and in accordance with the Health Insurance Portability 
and Accountability Act or other law prior to the individual's discharge. 

(e) If the individual, or the individual's LAR, adult caregiver, 
or others authorized by the individual, refuse to participate in the dis-
charge planning, the CSU staff member coordinating the individual's 
discharge must document the circumstances of the refusal in the indi-
vidual's medical record. 

(f) If extremely hazardous weather conditions exist or a disas-
ter occurs, the physician may request the presiding judge or magistrate 
of a court that has jurisdiction over proceedings brought in accordance 
with Texas Health and Safety Code Chapter 574 to extend the period 
during which the individual may be detained in accordance with Texas 
Health and Safety Code §572.004(e). 

§306.73. Discharge Notices. 
(a) The CSU staff member coordinating the individual's dis-

charge must notify the parent, LAR, or adult caregiver of the pending 
discharge of a child or adolescent, unless clinically contraindicated, 
in accordance with 25 TAC §411.483(b) (relating to Discharge Notices 
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and Release of Minors). If the treatment team believes notifying the in-
dividual's parent, LAR, or adult caregiver is clinically contraindicated, 
CSU staff must notify Texas Department of Family Protective Services. 

(b) In accordance with Texas Health and Safety Code 
§576.007, before discharging any adult, the CSU staff member co-
ordinating the individual's discharge must make a reasonable effort 
to notify the individual's LAR, adult caregiver, and others authorized 
by the individual and LAR or adult caregiver, of the discharge if 
the individual, LAR, or adult caregiver grants permission for the 
notification. 

(c) Upon discharge, the CSU staff member coordinating the 
individual's discharge must provide the individual with written notifi-
cation of the existence, purpose, telephone number, and address of the 
protection and advocacy system established in Texas, in accordance 
with 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons 
Receiving Mental Health Services) and required by Texas Health and 
Safety Code §576.008. 

§306.75. Discharge of a Voluntarily-Admitted Individual. 
(a) In accordance with 25 TAC Chapter 404, Subchapter E, 

all individuals voluntarily admitted to a CSU for treatment of mental 
illness or SED have the right to be discharged within four hours of a 
request for release unless the individual's treating physician, (or an-
other physician, if the treating physician, is not available) determines 
that there is cause to believe the individual might meet the criteria for 
emergency detention. 

(b) When a CSU staff member is informed that a voluntar-
ily-admitted individual wants to leave the CSU, or the individual's 
LAR or adult caregiver requests the individual be discharged, the CSU 
staff member must, in accordance with Texas Health and Safety Code 
§572.004 and 25 TAC Chapter 404, Subchapter E: 

(1) inform the individual, and the individual's LAR or adult 
caregiver, if applicable, that the request must be in writing and signed, 
timed, and dated by the requestor; if the request for discharge is verbal, 
then the four hours begins at the time of a verbal request and must 
be documented in the medical record. Inform the individual or the 
individual's LAR of the potential four-hour delay from the time of the 
verbal request; 

(2) assist the individual as soon as possible, with docu-
menting the verbal request for discharge or creating a written request 
for discharge and presenting the request to the individual for the indi-
vidual's signature; and 

(3) inform the LAR or adult caregiver to submit written ap-
proval to the CSU administrator, or administrator's designee, for the 
CSU treating physician to discharge an individual younger than 18 
years of age if the LAR or adult caregiver signed for the individual's 
admission to the CSU. 

(c) If a voluntarily-admitted individual, or the individual's 
LAR or adult caregiver, if applicable, submits a verbal or written 
request for discharge from a CSU, the CSU staff member must: 

(1) immediately notify the treating physician, or another 
CSU physician if the treating physician is not available, of the request 
after the request becomes known to the CSU; and 

(2) file the request in the individual's medical record. 

(d) If the physician, notified in subsection (b) of this section, 
and in accordance with Texas Health and Safety Code §572.004, does 
not have reasonable cause to believe that the individual may meet the 
criteria for court-ordered inpatient mental health services or emergency 
detention, the treating physician must discharge the individual within 
the four-hour time frame described in subsection (b) of this section. 

(e) If the physician, notified in subsection (b) of this section, 
and in accordance with Texas Health and Safety Code §572.004, has 
reasonable cause to believe that the individual may meet criteria for 
court-ordered inpatient mental health services or emergency detention, 
the physician must examine the individual as soon as possible, but no 
later than 24 hours after the individual requests discharge from the 
CSU. 

(1) If the physician conducting the examination described 
in this subsection determines that the individual does not meet criteria 
for court-ordered inpatient mental health services or emergency deten-
tion, the treating physician must discharge the individual upon comple-
tion of the examination. 

(2) If a physician does not examine an individual for in-
voluntary treatment criteria within 24 hours after the individual re-
quests CSU discharge, the treating physician must discharge the in-
dividual even if the physician believes the individual may meet criteria 
for court-ordered inpatient mental health services or emergency ser-
vices. 

(f) If the physician conducting the examination described in 
subsection (e) of this section determines that the voluntarily-admitted 
individual meets the criteria for court-ordered inpatient mental health 
services or emergency detention, a CSU physician must, by 4:00 p.m. 
on the next business day, in accordance with Texas Health and Safety 
Code §572.004: 

(1) file an application for court-ordered inpatient mental 
health services or emergency detention within 24 hours after the in-
dividual requests discharge from the CSU, and obtain a court order for 
further detention of the individual; or 

(2) discharge the individual. 

(g) If the CSU treating physician intends to detain a voluntar-
ily-admitted individual and file an application to obtain a court order 
for further detention of the individual, a physician, or physician-dele-
gated PA or APRN, must in accordance with Texas Health and Safety 
Code §572.004: 

(1) notify the individual of such intention; and 

(2) document the reasons for the decision to detain the in-
dividual in the individual's medical record. 

(h) A CSU treating physician is not required, in accordance 
with Texas Health and Safety Code §572.004, to complete the dis-
charge process described in this section if the voluntarily-admitted indi-
vidual makes a written statement to withdraw the request for discharge. 

§306.77. Maximum Length of Stay for a Voluntarily-Admitted Indi-
vidual. 

Except as allowed by paragraph (3) of this section, a CSU physician 
must discharge a voluntarily-admitted individual on the 14th day after 
the individual's admission, unless: 

(1) the individual's treating physician orders the individ-
ual's discharge before the 14th day; 

(2) the individual's treating physician orders the individ-
ual's transfer to other treatment or services, in accordance with §306.91 
of this subchapter (relating to Transfers); or 

(3) a physician, or physician-delegated PA or APRN, doc-
uments in the individual's medical record the medical necessity and 
clinical rationale for extending the length of stay beyond 14 days. 

§306.79. Discharge of an Involuntarily-Admitted Individual. 

(a) Discharge from emergency detention. 
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(1) Except as provided by §306.59 of this subchapter 
(relating to Voluntary Treatment Following Involuntary Admission) 
and in accordance with Texas Health and Safety Code §573.021 
and §573.023, an involuntarily-admitted individual under emergency 
detention must be immediately discharged from a CSU if: 

(A) the administrator or the administrator's designee 
determines, based on a physician's, or physician-delegated PA's or 
APRN's, determination, that the individual no longer meets the criteria 
described in subsection (b)(1) of this section; or 

(B) except as provided in subsection (b) of this section, 
48 hours lapse from the time the individual was presented to the CSU 
and the CSU medical director has not obtained a court order for the 
individual's further detention. 

(2) In accordance with Texas Health and Safety Code 
§573.021(b), if the 48-hour period described in paragraph (1)(B) of 
this subsection ends on a Saturday, Sunday, or legal holiday, or before 
4:00 p.m. on the next business day after the patient was presented to 
the CSU, the involuntarily-admitted individual may be detained until 
4:00 p.m. on such business day. 

(3) In accordance with Texas Health and Safety Code 
§573.021(b), the 48-hour custody period described in paragraph (1)(B) 
of this subsection includes any time during which the individual in 
custody spends waiting in the CSU for medical care before receiving 
a preliminary examination. 

(b) Discharge under protective custody order. Unless an in-
voluntarily-admitted individual consents to voluntary treatment, a CSU 
physician must immediately discharge the individual under an order of 
protective custody if: 

(1) the CSU administrator or designee determines that, 
based on a physician's determination, the individual no longer meets 
the criteria for protective custody described in Texas Health and Safety 
Code §574.022; 

(2) the CSU administrator or designee does not receive no-
tice that the individual's continued detention is authorized after a prob-
able cause hearing held within the time frame prescribed by Texas 
Health and Safety Code §574.025; 

(3) a final order for court-ordered inpatient mental health 
services has not been entered within the time frame prescribed by Texas 
Health and Safety Code §574.005; or 

(4) an order to release the individual is issued in accordance 
with Texas Health and Safety Code §574.028. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005196 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 

♦ ♦ ♦ 

DIVISION 5. OPERATIONAL REQUIRE-
MENTS 

26 TAC §§306.81, 306.83, 306.85, 306.87, 306.89, 306.91,
306.93, 306.95 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. In addition, 
Texas Health and Safety Code §577.010 provides that the Exec-
utive Commissioner shall adopt rules and standards necessary 
and appropriate to ensure the proper care and treatment of pa-
tients in mental health facilities required to obtain a license under 
Chapter 577 of the Texas Health and Safety Code. 
The new sections implement Texas Government Code 
§531.0055 and Texas Health and Safety Code Chapter 577. 
§306.81. Medical Record. 

(a) A medical record must be maintained for each individual, 
in accordance with §510.41(g) of this title (relating to Facility Func-
tions and Services). The medical record must include: 

(1) a signed voluntary commitment, signed order of pro-
tective custody or police officer's warrant, or a notice of detention; 

(2) a signed informed consent to treatment, including med-
ication, or documentation of the individual's refusal; 

(3) documentation of the reasons the individual, LAR, fam-
ily members, or other adult caregivers state the individual was admitted 
to the CSU; 

(4) justification for each mental illness or serious emotional 
disturbance diagnosis and any substance use disorder diagnosis; 

(5) the level of monitoring assigned and implemented for 
the individual, including any changes to the level of monitoring; 

(6) the individual's written recovery or treatment plan; 

(7) the name of the individual's treating physician; 

(8) written findings of the physical examination; 

(9) written findings of the psychiatric evaluation, the nurs-
ing assessment, and any other assessment of the individual conducted 
by a staff member, including any re-evaluation or re-assessment; 

(10) a summary of any revisions made to the written recov-
ery or treatment plan; 

(11) the progress notes for the individual as described in 
subsection (b) of this section; 

(12) documentation of the individual's monitoring by unli-
censed persons (UPs), LVNs, and any assigned staff members respon-
sible for such monitoring, including observations of the individual at 
pre-determined intervals; 

(13) documentation of the discharge planning activities; 

(14) the discharge summary; and 

(15) documentation of the individual's medical, mental 
health, and substance use history. 

(b) Progress notes are required for each individual. A physi-
cian, a physician-delegated PA or APRN, or RN and any assigned staff 
members providing services to an individual must document the indi-
vidual's progress and response to treatment provided in the individual's 
recovery or treatment plan. 

§306.83. Staff Training. 
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(a) In accordance with §301.331 of this title (relating to Com-
petency and Credentialing), a CSU administrator, or administrator's de-
signee, must: 

(1) ensure that services are provided by staff members who 
are operating within their scope of their license, credentialing, job de-
scription, or contract specification; 

(2) define competency-based expectations for each CSU 
staff position and ensure each staff member receives initial training be-
fore the staff member assumes responsibilities required by the CSU and 
annually throughout the staff member's employment with the CSU; and 

(3) require all staff members to demonstrate required com-
petencies delineated in §301.331(a)(3)(A) of this title, including: 

(A) identifying, preventing, and reporting abuse, ex-
ploitation, and neglect of individuals and unprofessional or unethical 
conduct, in accordance with 25 TAC §417.515 (relating to Staff 
Training in Identifying, Reporting, and Preventing Abuse, Neglect, 
and Exploitation); 

(B) an individual's dignity and rights, in accordance 
with 25 TAC Chapter 404, Subchapter E (relating to Rights of Persons 
Receiving Mental Health Services); and 

(C) protection of an individual's confidential informa-
tion, in accordance with relevant state and federal laws, including 42 
Code of Federal Regulations, Part 2. 

(b) All UPs and any direct care staff members providing 
services to an individual must receive training and instruction in the 
following topics and demonstrate critical competencies delineated 
in §301.331(a)(3)(B) of this title, before the staff member assumes 
responsibilities required by the CSU and annually throughout the staff 
member's employment with the CSU: 

(1) the implementation of the interdisciplinary treatment 
program for each individual before performing direct care duties with-
out direct supervision; and 

(2) the specialized needs of child, adolescent, and geriatric 
individuals, and individuals diagnosed with an ID or DD. 

(c) An RN, LVN, and UP must receive training in: 

(1) monitoring for individual safety; and 

(2) infection control. 

(d) A CSU nursing supervisor or designee must provide orien-
tation training to a nursing staff member when the CSU nursing super-
visor initially assigns the staff member to a unit on either a temporary 
or long-term basis. 

(1) The orientation must include a review of: 

(A) the location of equipment and supplies on the unit; 

(B) the staff member's responsibilities on the unit; 

(C) relevant information about individuals on the unit; 

(D) relevant schedules of staff members and individu-
als; and 

(E) procedures for contacting the staff member's super-
visor. 

(2) A CSU administrator, or administrator's designee, must 
document the provision of orientation to nursing staff. 

(e) A staff member routinely providing treatment to, working 
with, or providing consultation about a geriatric individual must re-

ceive training in the social, psychological, and physiological changes 
associated with aging. 

(f) A QMHP-CS or LPHA whose responsibilities include spe-
cialized services and tasks, including screening and assessment, must 
receive training in, and display specialty competencies for, tasks delin-
eated in §301.331(a)(3)(C) of this title, before providing services for 
individuals and annually throughout the QMHP-CS's employment or 
association with the CSU. 

(g) QMHP-CS and LPHA training must include instruction, 
including: 

(1) age and developmentally appropriate clinical assess-
ment, intervention, and engagement techniques; 

(2) use of telemedicine equipment; 

(3) developing and implementing an individualized treat-
ment or recovery plan; 

(4) developing and implementing an individualized dis-
charge plan and referring an individual to local community resources; 

(5) appropriate actions to take in a crisis; and 

(6) clinical specialties directly related to the services to be 
performed. 

(h) In accordance with Texas Health and Safety Code 
§572.0025(e), any staff member whose responsibilities include con-
ducting an individual's intake must receive at least eight hours of 
intake training: 

(1) before conducting an intake; and 

(2) annually throughout the staff member's employment or 
association with the CSU. 

(i) For any staff member whose responsibilities include con-
ducting an individual's intake, intake training must include instruction 
regarding: 

(1) obtaining relevant information about the individual, in-
cluding information about finances, insurance benefits, and advance 
directives; 

(2) explaining, orally and in writing, the individual's rights; 

(3) explaining, orally and in writing, the CSU's services 
and treatment as they relate to the individual; 

(4) informing the individual in writing, of the existence, 
telephone number, and address of the protection and advocacy system 
established in Texas; 

(5) informing the individual about the availability of infor-
mation and assistance from the Ombudsman by contacting the Om-
budsman at 1-800-252-8154 or online at hhs.texas.gov/ombudsman, 
and the Health Facility Licensing complaints line at 1-888-973-0022; 
and 

(6) determining whether the individual comprehends the 
information provided in accordance with paragraphs (2) - (5) of this 
subsection. 

(j) A staff member who may initiate a restraint or seclusion 
must receive training in, and demonstrate competency in, performing 
such interventions in accordance with applicable law and rule, includ-
ing use of de-escalation techniques and reporting requirements. 

(k) A staff member providing direct care must earn and main-
tain certification in Basic Life Support provided by the American Heart 
Association or the American Red Cross: 
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(1) before assuming responsibilities at the CSU; or 

(2) no later than 30 days after the staff member is hired by 
the CSU if another staff member who has such certification is phys-
ically present and on duty on the same unit on which the uncertified 
staff member is on duty. 

(l) A CSU administrator, or administrator's designee must: 

(1) document when a staff member has successfully com-
pleted a training required by this section, including: 

(A) the date of the training; 

(B) the length of the training session; and 

(C) the name of the instructor. 

(2) Maintain certification or other evidence issued by the 
American Heart Association or the American Red Cross that a staff 
member has successfully completed the training in Basic Life Support. 

(m) A staff member must perform in accordance with required 
training and the staff member's credentials. 

§306.85. Minimum Staffing Requirements. 

(a) A CSU nursing supervisor, or designee, must adhere to 
nurse staffing requirements delineated in §510.41(c)(8) and (j) of this 
title (relating to Facility Functioning and Services) and the following 
parameters when determining minimum staffing plans required by sub-
sections (b) through (d) of this section. 

(1) Staff included in the minimum staffing plan must: 

(A) always be physically available while on duty; and 

(B) have job duties that do not prevent ongoing and con-
sistent supervision of individuals receiving crisis stabilization services. 

(2) The minimum staffing plan must increase or decrease 
based on CSU census and acuity, individual level of monitoring and 
precautions, and developmental level, gender, age, and other individual 
needs and characteristics of individuals receiving crisis stabilization 
services. 

(3) A staff member on one-to-one supervision of an indi-
vidual cannot be included in the CSU's minimum staffing plan. 

(b) The minimum staffing plan includes: 

(1) one physician, preferably a psychiatrist, or physician-
delegated PA or APRN, onsite or at minimum immediately available 
through telecommunication or telephone 24 hours a day, seven days a 
week; 

(2) one LVN or one RN physically present and on duty 24 
hours a day, seven days a week, when an individual is present in the 
CSU; 

(3) one RN available onsite within 10 minutes after being 
contacted by a staff member, if an RN is not physically present and on 
duty when an individual is in the CSU; 

(4) one QMHP-CS onsite from 8:00 a.m. to 5:00 p.m., 
Monday through Friday; and 

(5) two UPs onsite 24 hours a day, seven days a week. 

(c) A nursing supervisor or an RN charge nurse receiving clin-
ical and administrative consultation from the facility administrator and 
medical director or on-call physician, APRN, or PA must be available, 
in person or by telephone, 24 hours a day, seven days a week, to pro-
vide clinical oversight to CSU RNs, LVNs, QMHP-CSs, and UPs. 

(d) The nursing supervisor or designee must develop and im-
plement a written staffing plan describing the number of RNs, LVNs, 
and UPs on each unit for each shift, in accordance with subsections (a) 
and (b) of this section, that meet the following requirements: 

(1) The staffing plan must be based on the census, needs, 
and characteristics of individuals, and acuity of the CSU. 

(2) The nursing supervisor or designee must document the 
nursing supervisor's or designee's determinations regarding the factors 
described in paragraph (1) of this subsection: 

(A) at the time the staffing plan is developed; and 

(B) when the nursing supervisor or designee makes any 
revisions to the staffing plan based on a change in such factors. 

(3) A CSU nursing supervisor must retain the staffing plan 
and the documentation required by paragraph (2) of this subsection for 
two years. 

(4) The nursing supervisor or designee must revise the 
staffing plan, as necessary. 

§306.87. Protection of an Individual Receiving Crisis Stabilization 
Unit Services. 

(a) At the time an individual is admitted, a CSU nursing su-
pervisor or designee must implement the level of monitoring ordered 
by the physician, or physician-delegated PA or APRN, based on the in-
dividual's needs and in accordance with this section. 

(b) All CSU staff must contribute to the protection of individ-
uals by: 

(1) modifying the CSU environment based on the individ-
ual's needs, including: 

(A) providing furnishings that do not present safety 
hazards to the individual; 

(B) securing or removing objects that are hazardous to 
the individual; 

(C) installing any necessary safety devices; and 

(D) making roommate assignments and other decisions 
affecting the interaction of the individual with other individuals, based 
on individual needs and vulnerabilities; 

(2) monitoring the individual in accordance with the physi-
cian's, or physician-delegated PA's or APRN's, order and CSU written 
policies and procedures; and 

(3) documenting the individual's level of monitoring or-
dered by the physician, or physician-delegated PA or APRN, in the 
individual's medical record. 

(c) A CSU medical director must ensure: 

(1) each level of monitoring is defined in the CSU's policies 
and procedures, including a description of the responsibilities of staff 
members for each level of monitoring identified; and 

(2) implementation of the level of monitoring ordered by 
the physician, or physician-delegated PA or APRN, based on the indi-
vidual's needs. 

(d) In accordance with Texas Health and Safety Code 
§321.002, a CSU administrator or administrator's designee, must keep 
children and adolescents separate from adults. 

(e) All CSU staff must maintain an individual's confidential in-
formation in accordance with the Health Insurance Portability and Ac-
countability Act rules and 1 TAC Chapter 390, Subchapter A (relating 
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to Standards Relating to the Electronic Exchange of Health Informa-
tion). CSU staff must: 

(1) be knowledgeable of and obey all current state and fed-
eral laws and regulations relating to confidential information regarding 
the provision of services; and 

(2) not disclose confidential information without the ex-
press written consent of the individual, and individual's LAR or adult 
caregiver, if applicable, except as permitted by the Health Insurance 
Portability and Accountability Act or other law. 

(f) Qualified CSU staff must adhere to transportation require-
ments provided in accordance with 25 TAC §404.156 (relating to Addi-
tional Rights of Persons Receiving Residential Mental Health Services 
at Department Facilities) and Texas Health and Safety Code §574.045 
and §574.0455 if the CSU provides transportation. 

§306.89. Crisis Stabilization Unit Response to an Emergency Medi-
cal Condition. 

(a) A CSU administrator, or administrator's designee, must: 

(1) identify common emergency medical conditions of in-
dividuals the CSU staff will likely encounter; and 

(2) develop a written plan describing the specific and ap-
propriate action the CSU staff members will take to stabilize each iden-
tified common emergency medical condition, approved in writing by 
the medical director, as required by §306.61 of this subchapter (relat-
ing to Crisis Stabilization Unit Medical Services), which includes: 

(A) the administration of first aid and Basic Life Sup-
port when clinically indicated; 

(B) the use of the supplies and equipment described in 
subsection (f) of this section; and 

(C) if the action is facilitating transfer of the individual, 
a description of the method of transportation, and the name and location 
of the hospital to which an individual will be transferred. 

(b) At least one physician, or physician-delegated PA or 
APRN, must, at all times: 

(1) be physically present at a CSU to respond to an indi-
vidual's emergency medical condition; or 

(2) be available to staff members by telephone, radio, or 
audiovisual telecommunication device to provide medical consultation 
as soon as possible, but not longer than 30 minutes. 

(c) If a CSU physician, or physician-delegated PA or APRN, 
determines an individual has an emergency medical condition: 

(1) the CSU physician, or physician-delegated PA or 
APRN, must act to stabilize the emergency medical condition within 
the capability of the CSU staff's abilities and in accordance with 
the plan required by subsection (a)(2) of this section, and summon 
emergency medical services (EMS) for transfer to a general hospital; 
and 

(2) EMS transfers the individual to a general hospital from 
the CSU, an RN must, as soon as possible: 

(A) inform the general hospital to which the transfer is 
made, by telephone, of: 

(i) the general condition and medical diagnoses of 
the individual; 

(ii) the medications administered, and treatments 
provided, to the individual by the CSU; and 

(iii) the prognosis of the individual; and 

(B) provide a copy of the individual's medical records 
to the general hospital to which the transfer is made. 

(d) A CSU administrator, or administrator's designee, must 
have a written agreement with a general hospital that the hospital will 
accept, for medical treatment and care, an individual transferred from 
the CSU in accordance with subsection (c) of this section. 

(e) The CSU must have at least one staff member on each shift 
certified in Basic Life Support and available to respond to emergency 
medical conditions in accordance with the plan required by subsection 
(a)(2) of this section. 

(f) The CSU must have an adequate amount of appropriate 
emergency supplies and equipment immediately available and fully op-
erational at the CSU to respond to emergency medical conditions in 
accordance with the plan required by subsection (a)(2) of this section, 
including, at a minimum: 

(1) oxygen; 

(2) manual breathing bags and masks; 

(3) an automated external defibrillator; and 

(4) a first aid kit. 

(g) A CSU administrator, or administrator's designee, must 
have a written natural disaster response policy and an active shooter 
policy. 

§306.91. Transfers. 
(a) Transfers due to dangerous behavior, restraint, seclusion, 

or commitment orders. A CSU administrator, or administrator's de-
signee, must facilitate an individual's transfer to an inpatient mental 
health facility, which may include contacting law enforcement or ob-
taining permission from the court that issued the protective custody to 
transfer the individual, as appropriate, if: 

(1) a physician, or physician-delegated PA or APRN, de-
termines the individual is at serious risk of harm to self or others in the 
CSU; 

(2) during a 24-hour period, the individual is placed in: 

(A) seclusion more than twice or for more than a total 
of four hours; or 

(B) a restraint for more than 60 consecutive minutes; or 

(3) the individual becomes the subject of: 

(A) an order for temporary inpatient mental health 
services issued in accordance with Texas Health and Safety Code 
§574.034; or 

(B) an order for extended inpatient mental health 
services issued in accordance with Texas Health and Safety Code 
§574.035. 

(b) A CSU administrator, or administrator's designee, must 
immediately facilitate an individual's transfer to a general hospital or 
another health care entity, as appropriate, if the individual: 

(1) requires specialized care not available at the CSU; or 

(2) has a physical medical condition that is unstable and 
could reasonably be expected to require inpatient treatment for the con-
dition. 

(c) An administrator of a CSU solely serving children and ado-
lescents must immediately facilitate an individual's transfer to an inpa-
tient mental health facility serving adults when the individual: 

(1) turns 18 years of age; and 
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(2) does not meet criteria for discharge from CSU treat-
ment services. 

§306.93. Reporting and Investigating Sentinel Events. 
The CSU administrator or administrator's designee must develop and 
implement written procedures to identify, report and investigate sen-
tinel events. The procedures must include: 

(1) a description of the process by which a staff member 
reports a sentinel event, including a requirement that a sentinel event 
be reported by a staff member as soon as possible to the Health Facility 
Licensing complaints line, 1-888-973-0022, no later than one hour after 
a staff member becomes aware of the incident; 

(2) a requirement that, within 24 hours after a known 
sentinel event being reported, the administrator, or administrator's 
designee, designates a committee to investigate the sentinel event that 
includes: 

(A) a physician, or physician-delegated PA or APRN; 

(B) an RN; and 

(C) any other staff members determined appropriate by 
the administrator; and 

(3) a requirement that, within 45 days of the sentinel event 
being reported, the committee will determine and document: 

(A) the cause of the sentinel event; 

(B) whether the cause is random or a pattern of error in 
the CSU's processes or systems; 

(C) any improvements to the CSU's processes or sys-
tems that may reduce the occurrence of similar incidents in the future; 

(D) how such improvements will be implemented in-
cluding a timeline for implementation; 

(E) the staff members responsible for such implemen-
tation; and 

(F) a method to determine whether the improvements 
identified were effective in reducing the occurrence of similar inci-
dents. 

§306.95. Response to External Reviews. 
A CSU administrator, or administrator's designee, must develop and 
implement a written plan to evaluate the effectiveness of any plan of 
correction the CSU administrator, or administrator's designee, submits 
to an external review entity. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005197 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 838-4346 
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CHAPTER 360. OFFICE OF DEAF AND HARD 
OF HEARING SERVICES 

SUBCHAPTER C. SPECIALIZED 
TELECOMMUNICATIONS ASSISTANCE 
PROGRAM 
26 TAC §§360.501, 360.503, 360.505, 360.507, 360.509,
360.511, 360.513, 360.515, 360.517, 360.519, 360.521, 
360.523, 360.525, 360.527, 360.529, 360.531, 360.533, 
360.535 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new Chapter 360, 
Subchapter C, concerning Specialized Telecommunications As-
sistance Program, consisting of §§360.501, 360.503, 360.505, 
360.507, 360.509, 360.511, 360.513, 360.515, 360.517, 
360.519, 360.521, 360.523, 360.525, 360.527, 360.529, 
360.531, 360.533, and 360.535. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to update and relocate the Spe-
cialized Telecommunications Assistance Program (STAP) rules 
from 40 TAC Chapter 109, Subchapter C to 26 TAC Chapter 360, 
Subchapter C. The relocation of the rules is necessary to imple-
ment Senate Bill 200, 84th Legislature, Regular Session, 2015, 
which transferred the functions of the legacy Department of As-
sistive and Rehabilitative Services (DARS) to HHSC. These pro-
posed rules intend to replace repealed rules in 40 TAC Chapter 
109, Subchapter C. The rule repeals are proposed simultane-
ously elsewhere in this issue of the Texas Register. 

The text of the rules is largely carried over from 40 TAC Chapter 
109, Subchapter C with some changes. One such change is to 
reflect the modernization of STAP. More specifically, HHSC de-
veloped a new online STAP database allowing registered ven-
dors to claim vouchers issued through the system. Therefore, 
the proposed rules require registered vendors to claim vouchers 
online to be eligible for reimbursement. 
Another change is made to the eligibility requirements which es-
tablishes an age requirement of 5 years old to be eligible for 
vouchers toward equipment for telephone network access. This 
mitigates the likelihood of applicants and their families applying 
for STAP for communication access purposes rather than tele-
phone access. 
Other changes include expanding the categories of profession-
als authorized to certify program applicants for vouchers, clarify-
ing certifier and vendor responsibilities, and changing references 
from the legacy DARS to HHSC. 
SECTION-BY-SECTION SUMMARY 

Proposed new §360.501, concerning Purpose, describes the 
purpose of STAP. 
Proposed new §360.503, concerning Legal Authority, provides 
the legal authority for STAP. 
Proposed new §360.505, concerning Definitions, provides the 
key terms and phrases used in the rules. 
Proposed new §360.507, concerning Determination of Ba-
sic Specialized Telecommunications Equipment or Service, 
describes the criteria used for determining basic specialized 
telecommunications equipment or service available through 
voucher exchange. 
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Proposed new §360.509, concerning Preliminary and Compre-
hensive Assessment, describes the role of program staff in eval-
uating and reviewing applications. 
Proposed new §360.511, concerning Voucher Recipient Eligibil-
ity, describes the eligibility requirements to obtain a voucher un-
der the program. 
Proposed new §360.513, concerning Persons Authorized to Cer-
tify Disability, lists the types of professionals authorized to certify 
an applicant for a voucher. 
Proposed new §360.515, concerning Vouchers, describes the 
specifications of vouchers issued to approved applicants. 
Proposed new §360.517, concerning Determination of Voucher 
Category Value and Eligibility Criteria for a Voucher, specifies the 
procedures taken in determining voucher category values and 
applicant eligibility criteria. 
Proposed new §360.519, concerning Consumer Confidentiality, 
outlines how application information will be used by the program. 
Proposed new §360.521, concerning Determination of Approved 
Equipment or Services, outlines the procedures taken in approv-
ing equipment and services provided through a voucher. 
Proposed new §360.523, concerning Equipment Values for Ap-
proved Equipment or Services, specifies the procedures taken 
in determining the equipment values for reimbursement. 
Proposed new §360.525, concerning STAP Vendor Eligibility Re-
quirements, provides eligibility requirements to perform as a ven-
dor under the program. 
Proposed new §360.527, concerning STAP Vendor Duties and 
Responsibilities, which describes the vendor's duties and re-
sponsibilities in providing equipment and requesting reimburse-
ment. 
Proposed new §360.529, concerning Voucher Reimbursement, 
describes the process for reimbursement. 
Proposed new §360.531, concerning Suspension or Loss of 
STAP Vendor Eligibility, outlines causes for vendor suspension 
or termination. 
Proposed new §360.533, concerning Reinstatement of STAP 
Vendors, outlines the steps for reinstatement of a vendor after 
suspension or termination. 
Proposed new §360.535, concerning Vendor Required Ap-
proved Equipment or Service Inventory, describes the respon-
sibilities of both program and vendor in relation to inventory of 
equipment and services. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules in 26 TAC which will 
replace rules being repealed contemporaneously from 40 TAC; 
(6) the proposed rules will repeal existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood, Chief Financial Officer, has also determined there is 
no adverse small business, micro-business, or rural community 
impact related to the repeal of the proposed rules. The new pro-
posed rule does not impose any additional costs on small busi-
ness, micro-businesses, or rural communities that are required 
to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules do not impose a cost on regulated per-
sons. 
PUBLIC BENEFIT AND COSTS 

Dee Budgewater, Deputy Executive Commissioner for Health, 
Developmental, and Independence Services, has determined 
that for each year of the first five years the rules are in effect, 
the public benefit will be more choice in equipment selection and 
in professionals who can certify an application, as well as better 
services from program providers. 
Trey Wood, Chief Financial Officer, has also determined that for 
the first five years the rules are in effect, there are no antici-
pated economic costs to persons who are required to comply 
with the proposed rules. There is no requirement for performing 
providers to alter their business practices. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Bryant 
Robinson, STAP Manager, P.O. Box 12904, Austin, TX 78711; 
or by email to DHHS.STAP@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 18R061" in the subject 
line. 
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STATUTORY AUTHORITY 

The proposed new rules are authorized by Texas Government 
Code §531.0055, which provides that the Executive Commis-
sioner of HHSC shall adopt rules for the operation and provision 
of services by the health and human services agencies. The 
proposed new rules are also authorized by Texas Utilities Code 
§56.151, which provides that the Executive Commissioner of 
HHSC by rule shall establish a specialized telecommunications 
assistance program to provide financial assistance to individuals 
with disabilities that impair the individuals' ability to effectively ac-
cess the telephone network. 
The proposed new rules implement Texas Government Code 
§531.0055 and Texas Utilities Code §56.151. 
§360.501. Purpose. 
The purpose of this subchapter is to set out the administration and gen-
eral procedures governing the Texas Health and Human Services Com-
mission Office of Deaf and Hard of Hearing Services (ODHHS), Spe-
cialized Telecommunications Assistance Program (STAP). 

§360.503. Legal Authority. 
STAP is created under the authority of the Texas Utilities Code Chapter 
56, Subchapter E. 

§360.505. Definitions. 
The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Application--The form ODHHS uses to gather and doc-
ument information about a person to determine eligibility when apply-
ing for assistance under STAP. 

(2) Approved Equipment or Service--The equipment or 
service approved by ODHHS for reimbursement under STAP. 

(3) Basic Specialized Telecommunications Equipment--A 
basic device, or basic devices that work together as one device, deter-
mined by ODHHS to be necessary to provide effective access to the 
telephone network for a person whose disabilities impair the person's 
ability to access the telephone network. 

(4) Basic Specialized Telecommunications Service--A 
service, or services that work together as one service, determined by 
ODHHS to be necessary to provide effective access to the telephone 
network for a person whose disabilities impair the person's ability to 
access the telephone network. 

(5) Claimed Voucher--To claim a voucher, vendors are to 
provide voucher exchange information in the ODHHS STAP online 
claiming system. A vendor must be registered with STAP to receive 
access to the claiming system. 

(6) Entity--Any individual owner, partner, company, or 
other business organization. 

(7) Equipment Value--A monetary value established by 
ODHHS for allowable specialized telecommunications equipment or 
service, identified by make and model or service. 

(8) Financial Assistance--A type of assistance provided 
based on the monetary value established by a voucher for basic, 
specialized telecommunications equipment or service, where the value 
may not cover the full price of the equipment or service. 

(9) Financial Independence--An instance in which two or 
more otherwise eligible persons reside in the same household but are 
not dependent upon one another for financial support. 

(10) Functionally Equivalent Network Access--Access to 
the telephone network that provides communication access for a per-

son with a disability, which is comparable to that of persons without a 
disability. 

(11) HHSC--Texas Health and Human Services Commis-
sion. 

(12) Legal Guardian--A person appointed by a court of 
competent jurisdiction to exercise the legal powers of another person. 

(13) ODHHS--The HHSC Office of Deaf and Hard of 
Hearing Services. 

(14) PUC--The Public Utility Commission of Texas. 

(15) Resident--A person who resides in Texas as evidenced 
by one of the following unexpired documents: 

(A) Texas driver's license; 

(B) ID card issued by a governmental entity with ad-
dress; 

(C) utility bill with address; 

(D) voter registration card; 

(E) vehicle registration receipt; 

(F) official letter from a residential facility signed by the 
director or supervisor; or 

(G) other document approved by ODHHS. 

(16) Signature Authority--A person who represents a ven-
dor and is authorized to sign and exchange vouchers on behalf of the 
vendor. 

(17) STAP--The Specialized Telecommunications Assis-
tance Program. 

(18) STAP Vendor--An entity that sells basic specialized 
telecommunications equipment or services, as defined under STAP, and 
is registered with and approved by ODHHS. A STAP vendor includes 
any individual owners, partners, companies, or other entities with an 
ownership interest in the STAP vendor. 

(19) TUSF--The Texas Universal Service Fund. 

(20) Voucher--A financial assistance document issued by 
ODHHS to eligible applicants that is used to purchase a specified type 
of basic specialized telecommunications equipment or service from a 
STAP vendor. 

(21) Voucher Category--A specific class of basic special-
ized telecommunications equipment or services that provides the same 
or similar type of telephone network access. 

(22) Voucher Category Value--For a specific voucher cat-
egory, ODHHS will determine a reasonable price, which is the max-
imum reimbursement amount for any basic specialized telecommuni-
cations equipment or service within that voucher category. 

§360.507. Determination of Basic Specialized Telecommunications 
Equipment or Service. 

(a) In determining basic specialized telecommunications 
equipment or service available for voucher exchange, ODHHS applies 
the following criteria. 

(1) The equipment or service must be for the purpose of 
accessing the telephone network. 

(2) The primary function of the equipment or service must 
apply to telephone network access and not to daily living access, unless: 

(A) the equipment or service for daily living access en-
ables a person to access the telephone network and is less expensive 
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than equipment or service that functions primarily for telephone ac-
cess; or 

(B) there is no other equipment or service available that 
enables telephone access. 

(3) A service must be less expensive than the basic spe-
cialized telecommunications equipment approved for a voucher under 
STAP and must be able to meet the same need. 

(b) ODHHS maintains a list of eligible specialized telecom-
munications equipment and services. 

§360.509. Preliminary and Comprehensive Assessment. 
(a) Preliminary assessment. To determine whether a person 

is eligible for a voucher, ODHHS conducts a preliminary assessment 
based on the certification section of the application. A person is eligible 
if ODHHS determines that the person: 

(1) has a disability that impairs the person's ability to ef-
fectively access the telephone network; and 

(2) can gain access to the telephone network and communi-
cate effectively with basic specialized telecommunications equipment 
or a service authorized by the specific voucher applied without the as-
sistance of another person. 

(b) Comprehensive assessment. An in-depth assessment that 
contains information necessary to identify the basic needs that enable 
the person to access telephone networks. If, after the preliminary as-
sessment is completed, and additional information is needed to deter-
mine the appropriate basic voucher for an eligible person, ODHHS may 
conduct a comprehensive assessment of the person's disabilities, abili-
ties, and needs, which may include medical information. 

(c) Final determination. ODHHS determines eligibility for a 
voucher, and the determination is final. 

§360.511. Voucher Recipient Eligibility. 
(a) To be eligible for assistance from STAP, a person must: 

(1) be a resident of Texas; 

(2) be a person with a disability that impairs the person's 
ability to effectively access the telephone network; 

(3) be at least 5 years of age; 

(4) be in a situation where no other person in the household 
with the same type of disability needing comparable equipment has 
received a voucher for equipment unless persons in the household are 
financially independent of each other; 

(5) not have received a voucher from ODHHS for any 
specialized telecommunications equipment or services before the 
fifth anniversary of the date the person exchanged the previously 
issued voucher under STAP, unless before that anniversary, the person 
demonstrates that the person is no longer able to use the previous 
equipment or service received and has developed a need for a different 
type of specialized telecommunications equipment or service under 
STAP because of a change in the person's disability status; 

(6) be able to benefit from the specialized telecommunica-
tions equipment or service provided by the voucher in accessing the 
telephone network without assistance of another person; and 

(7) be certified as a person with a disability that impairs 
the person's ability to effectively access the telephone network, by an 
individual who meets the requirements of §360.513 of this subchapter 
(relating to Persons Authorized to Certify Disability). 

(b) A voucher recipient who has not exchanged an issued 
voucher in compliance with this subchapter, within the last five years, 

may be eligible for another voucher, as long as all other eligibility 
requirements are satisfied. 

(c) A voucher recipient who has returned the equipment or has 
stopped a service received through the exchange of a voucher, in com-
pliance with this subchapter, may be eligible for another voucher if 
the equipment is returned or the service is stopped in compliance with 
§360.527 of this subchapter (relating to STAP Vendor Duties and Re-
sponsibilities). 

(d) A voucher recipient of an exchanged voucher in which the 
registered vendor was not reimbursed for the voucher exchanged in 
compliance with this subchapter, may be eligible for another voucher, 
as long as all other eligibility requirements are satisfied. 

§360.513. Persons Authorized to Certify Disability. 

(a) An applicant must be certified as a person with a disabil-
ity that impairs the person's ability to effectively access the telephone 
network. The following may serve as certifiers: 

(1) licensed hearing aid specialists; 

(2) licensed audiologists; 

(3) licensed optometrists; 

(4) licensed physicians; 

(5) licensed advanced practice registered nurses; 

(6) Texas Workforce Commission vocational rehabilitation 
counselors; 

(7) state-certified teachers of persons who are deaf or hard 
of hearing; 

(8) licensed speech pathologists; 

(9) state-certified teachers of persons who are visually im-
paired; 

(10) state-certified teachers of persons who are speech-im-
paired; 

(11) state-certified special education teachers; 

(12) STAP specialists authorized to work under an ODHHS 
STAP Outreach and Training contract; 

(13) licensed social workers; 

(14) Independent Living Services specialists, such as reha-
bilitation counselors, authorized to work under an HHSC Independent 
Living Services contract; 

(15) ODHHS-approved specialists working in a disability-
related field; or 

(16) any other professional approved by ODHHS. 

(b) An application must be properly certified before ODHHS 
can process and approve the application and issue the voucher. 

(c) Certifiers who have misrepresented an applicant's disabil-
ity, certified an applicant without a disability, violated or who are under 
pending review of investigation for alleged violations of any HHSC, 
PUC, or other rules, policies, or laws relating to STAP may no longer 
be authorized to certify applications. Persons committing or suspected 
of committing such violations may be referred to PUC, to the certifier's 
licensing agency, or to both, as appropriate. 

§360.515. Vouchers. 

(a) Eligible applicants are issued an individually numbered 
voucher with a specified dollar value to be used toward the purchase 
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of the specialized telecommunications equipment or service that must 
be listed on the voucher. 

(b) A voucher guarantees payment up to the amount specified 
on the voucher to a STAP vendor if all applicable rules, policies, pro-
cedures, and laws are satisfied. 

(c) A voucher may not cover the full price of applicable equip-
ment or service available under STAP. 

(d) An eligible applicant exchanging a voucher for the pur-
chase of a specialized telecommunications equipment or service is re-
sponsible for payment of the difference between the voucher's value 
and the price of the equipment or service. 

(e) A voucher is nontransferable and has no cash value. 

(f) A voucher expires on the date stated on the voucher and is 
no longer valid after the expired date. 

(g) A voucher cannot be exchanged before the voucher date 
stated on the voucher. 

§360.517. Determination of Voucher Category Value and Eligibility 
Criteria for a Voucher. 

(a) ODHHS determines the reasonable price for basic special-
ized telecommunications equipment or services for a voucher. The 
price becomes the voucher category value for a specific voucher. 

(b) The voucher category value as determined by ODHHS 
may not cover the entire cost of the basic specialized telecommunica-
tions equipment or service. 

(c) ODHHS reviews voucher category values at least annually. 
The voucher category value determination is based on factors that in-
clude reasonable and customary industry standards for each specific 
equipment or service. 

(d) ODHHS reviews eligibility criteria for a voucher category 
at least biennially. ODHHS solicits input from persons ODHHS con-
siders knowledgeable in technology and in the telephone access needs 
of persons with disabilities. 

(e) Proposed voucher category values and eligibility criteria 
are posted to the ODHHS STAP webpage for comments 45 calen-
dar days before final determinations are made for a voucher category. 
Comments obtained from the advance posting are considered in deter-
mining voucher category values and eligibility criteria for a voucher 
category. 

(f) ODHHS determines voucher category values and eligibil-
ity criteria for a voucher category, and the determination is final. 

§360.519. Consumer Confidentiality. 
(a) All information ODHHS receives in the application 

process for STAP, including names and addresses, may be used only 
to administer STAP. 

(b) ODHHS may not advertise, distribute, or publish the name, 
address, or other related information about a person who applies for as-
sistance under STAP. Information concerning STAP is exempted from 
disclosure under the Public Information Act. 

(c) All STAP applicant information is the sole property of 
ODHHS. 

§360.521. Determination of Approved Equipment or Services. 
(a) ODHHS determines approved makes and models of equip-

ment and specific services for voucher exchange for reimbursement to 
STAP vendors. 

(b) ODHHS reviews approved equipment and services at least 
annually. The approval of equipment and services are governed by 

§360.507 of this subchapter (relating to Determination of Basic Spe-
cialized Telecommunications Equipment or Service). 

(c) ODHHS determines approved makes and models of equip-
ment and specific services, and the determination is final. 

§360.523. Equipment Values for Approved Equipment or Services. 
(a) ODHHS determines a reasonable equipment value for ap-

proved makes and models of specialized telecommunications equip-
ment and services to be paid to STAP vendors for exchanged vouchers. 

(b) ODHHS reviews equipment values at least annually. 
Equipment value determinations are based on factors that include 
reasonable and customary industry standards for approved equipment 
and specific services. 

(c) Proposed equipment values for approved equipment or ser-
vices are posted to the ODHHS STAP web page for comments 45 cal-
endar days before final determinations are made. Comments obtained 
from the advance posting are considered in determining equipment val-
ues for approved equipment and specific services. 

(d) ODHHS determines equipment values for reimbursement 
to a STAP vendor, and the determination is final. 

§360.525. STAP Vendor Eligibility Requirements. 
(a) To be eligible to serve as a STAP vendor and receive re-

imbursements for STAP vouchers appropriately exchanged, an entity 
shall meet the following eligibility requirements: 

(1) complete the registration process; 

(2) maintain contact information to include current: 

(A) owners, principal partners, officers, company legal 
names, and Doing Business As (DBA) names; 

(B) telephone number; 

(C) email address; 

(D) physical address; 

(E) mailing address; 

(F) current Federal Employer Identification Number 
(FEIN); 

(G) bank information for STAP vendor reimbursement 
payments by direct deposit; and 

(H) names of individuals who are authorized to sign and 
exchange a voucher. 

(3) not be barred, debarred, suspended, proposed for debar-
ment, declared ineligible, or excluded from participation in STAP by 
HHSC or any federal or Texas state agency; and 

(4) not owe any delinquent debts or outstanding obligations 
to TUSF or any Texas state agency. 

(b) In order to maintain eligibility, STAP vendors shall comply 
with the following requirements: 

(1) register annually; and 

(2) exchange or receive reimbursement for at least one 
STAP voucher every six months. 

(c) STAP vendors that have lost STAP eligibility because of 
failure to exchange or receive reimbursement for a voucher during a 
six-month period may request reinstatement by ODHHS in accordance 
with §360.533 of this subchapter (relating to Reinstatement of STAP 
Vendors). 

§360.527. STAP Vendor Duties and Responsibilities. 
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(a) STAP vendors shall comply with all applicable rules, poli-
cies, procedures, and laws governing STAP to remain eligible to par-
ticipate in and receive reimbursement under STAP. 

(b) Any STAP vendor failing to comply with subsection (a) of 
this section may be denied reimbursement. 

(c) STAP vendors shall supply only new equipment that was 
purchased by the STAP vendor directly from a supplier. 

(d) STAP vendors cannot receive STAP reimbursement for: 

(1) used equipment; 

(2) equipment paid for directly by a customer; 

(3) vouchers on which the vendor or one of the vendor's 
employees are also the named certifier before written approval by 
ODHHS; 

(4) vouchers that are not properly completed or redeemed 
in accordance with the voucher terms, conditions, and instructions; 

(5) returned equipment and requests to terminate services; 

(6) vouchers that are not claimed in the ODHHS STAP 
claiming system by the vendor in accordance with this subchapter, 
STAP policies, and STAP procedures; or 

(7) vouchers on which the certifier is working for or on be-
half of the vendor and the certifier has violated or is under pending 
review or investigation for alleged violations of HHSC, PUC or other 
rules, policies, or laws regulating STAP. 

(e) STAP vendors shall allow voucher recipients to return 
equipment that was not damaged when the voucher recipient originally 
took possession, or stop a service without penalty, if the voucher 
recipient attempts to return the equipment or requests that the service 
be terminated within 30 calendar days after receipt of the equipment 
or service. 

(1) STAP vendors that can show they have made reason-
able but unsuccessful attempts to retrieve or accept the return of the 
equipment from the voucher recipient, are not required to accept the 
return beyond the 30 calendar day requirement. 

(2) STAP vendors shall document any attempts to accept 
or retrieve equipment returned by the recipient. 

(f) STAP vendors shall provide a voucher recipient with a re-
ceipt if equipment is returned or service is terminated. 

(g) STAP vendors must contact ODHHS within 10 calendar 
days after equipment is returned or service is requested to be stopped 
in the event that equipment is returned, service is unused, or service 
is requested to be terminated by the STAP voucher recipient within 30 
calendar days from voucher exchange date. 

(h) STAP vendors must reimburse TUSF within 30 calendar 
days after equipment is returned or service is requested to be stopped, 
if equipment is returned, service is unused, or service is requested to 
be terminated by the STAP voucher recipient within 30 calendar days 
from voucher exchange date. 

(i) STAP vendors shall not submit a voucher for reimburse-
ment before 10 calendar days from the date of the voucher exchange 
and before the equipment or services is delivered. 

(j) STAP vendors shall provide efficient delivery of equipment 
or access to services no later than 10 calendar days after the voucher 
claim or communication with the STAP voucher recipient when the 
equipment or service will be delivered. 

(k) STAP vendors shall provide STAP voucher recipients in-
formation on, instructions to, or demonstration of the use and setup of 
the equipment as appropriate to help recipients understand how to use 
and set up the equipment before completing the sale and submitting the 
voucher for reimbursement. 

(l) STAP vendors shall ensure that when they work with or 
act as STAP certifiers, appropriate equipment is selected for the STAP 
applicant. 

(m) STAP vendors shall not assess a STAP voucher recipi-
ent an additional fee, cost, or penalty, in addition to the STAP ven-
dor price, except a reasonable shipping cost for mail orders, when a 
STAP voucher recipient purchases equipment or services with a STAP 
voucher. 

(n) STAP vendors shall notify ODHHS in writing at least 60 
calendar days before the intended effective date of any change in legal 
entity status, such as ownership or control, name change, federal or 
state legal status, bank routing information, or contact information. 

(o) STAP vendors shall retain records related to STAP, includ-
ing purchase of the equipment or service exchanged, and the distribu-
tion or delivery of equipment or service to the voucher recipient for a 
minimum of six years from the date of the voucher exchange. 

(p) STAP vendors shall allow ODHHS to conduct an audit, 
investigation, and STAP oversight of their business. 

(1) During the six-year retention period, STAP vendors 
shall permit ODHHS, the State Auditor's Office, PUC, or their succes-
sor agencies, to conduct an audit or investigation of the STAP vendor 
in connection with funds received for reimbursement of a STAP 
voucher. STAP vendors will provide any books, documents, papers, 
and records that are pertinent to the exchange of a STAP voucher, for 
the purpose of conducting audits, examinations, or investigations, or 
for the production of excerpts and transcriptions. 

(2) STAP vendors shall cooperate fully in an audit, exami-
nation, investigation, funds validation, or in the production of excerpts 
and transcriptions. 

(3) STAP vendors shall provide documentation from third 
parties reflecting equipment or services purchased and the purchase 
price and records showing sales to non-STAP consumers. 

(4) STAP vendors shall permit ODHHS staff during any 
on-site monitoring visits to review all records and management control 
systems relevant to the exchange of a STAP voucher. 

(5) STAP vendors shall remedy, within 30 calendar days of 
notice, any weaknesses, deficiencies, or STAP noncompliance found as 
a result of a review, audit, or investigation as well as performance or 
fiscal exceptions found by ODHHS, the State Auditor's Office, PUC, 
any successor agencies, or any duly authorized representatives of said 
agencies. 

(6) STAP vendors shall refund disallowed costs or billed 
amounts or pay any other appropriate sanctions or penalties imposed 
by ODHHS directly to TUSF. 

(q) STAP vendors shall provide to the STAP voucher recipient, 
all equipment or services as authorized on the voucher. 

(r) STAP vendors shall ensure that individuals authorized to 
sign a STAP voucher receive training provided by ODHHS before sign-
ing or exchanging a STAP voucher. 

(s) STAP vendors shall not stamp, label, or affix any company 
information on any STAP-related promotional materials or applications 
as a form of marketing. 
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(t) STAP vendors must exchange or receive reimbursement for 
at least one STAP voucher during the most recent six-month period. 
Failure to do so may result in automatic removal from the list of eligible 
STAP vendors. 

(u) STAP vendors shall ensure that the vendor's advertised pur-
chase price for equipment or services is not arbitrarily inflated. 

(v) STAP vendors shall be accessible by telephone and in-per-
son to provide assistance under STAP, including inquiries and com-
plaints during standard business hours. Service representatives shall 
respond within 72 hours or 3 business days after the request for assis-
tance is made, whichever occurs first. If a representative is not avail-
able to answer the telephone, an automated answering message system 
must provide callers with the vendor's company name and hours of op-
eration and allow callers to leave a message. 

(w) STAP vendors shall maintain a website displaying current 
equipment and services available by the vendor for purchase with a 
STAP voucher, in an easy-to-understand format. Website information 
shall include: 

(1) the make, model, and cost to the STAP voucher recipi-
ent, or the cost above the established STAP equipment value for each 
equipment sold by the vendor under a STAP voucher; 

(2) specific named services and cost to the STAP voucher 
recipient, or the cost above the established STAP equipment value for 
each named service; 

(3) a description of equipment or service sufficient to cover 
functionality of the equipment needed for persons with disabilities in 
accessing the telephone networks; and 

(4) contact information, including physical business loca-
tion, hours of service, and email address. 

(x) STAP vendors shall maintain a required inventory for 
demonstration purposes as established by ODHHS and ensure equip-
ment or service from that inventory is made available to STAP voucher 
recipients for each voucher that the vendor intends to exchange for a 
STAP voucher. Vendors shall comply with the inventory requirements 
of newly added inventory within 30 calendar days after notice by 
ODHHS. STAP vendors shall update their websites within 10 calendar 
days after the date their inventory has been updated. 

§360.529. Voucher Reimbursement. 

(a) Not later than the 45th calendar day after the date ODHHS 
receives the voucher and all required supporting documentation from 
the STAP vendor, or the date the vendor has claimed the voucher in 
the ODHHS STAP claiming system, whichever date occurs later, the 
ODHHS will pay the STAP vendor from TUSF the lesser of the: 

(1) ODHHS established equipment value; 

(2) STAP vendor's advertised purchase price; or 

(3) voucher value established by ODHHS for the voucher 
category of the equipment or service exchanged. 

(b) Vouchers will not be reimbursed for partial exchanges. All 
equipment must be exchanged as authorized on the voucher. 

(c) STAP vendors will not be reimbursed for voucher ex-
changes that are made during any time the STAP vendor is barred, 
debarred, suspended, proposed for debarment, declared ineligible, or 
excluded from participation in STAP by HHSC or any federal or Texas 
state agency. 

(d) STAP vendors seeking reimbursement for the sale of STAP 
equipment from an additional source (such as Medicare, Medicaid, or 

private insurance) in conjunction with a voucher exchange may not 
receive more than the total price of the equipment from all sources. 

(e) A STAP vendor that exchanges a STAP voucher in per-
son for the purchase of approved equipment or services in accordance 
with STAP requirements may request reimbursement from ODHHS. 
ODHHS will reimburse the STAP vendor from TUSF for a voucher 
exchanged in accordance with this subchapter and STAP policy when 
the STAP vendor claims the voucher in the ODHHS STAP claiming 
system, exchanges the voucher for equipment with the customer, and 
provides ODHHS with the following documentation: 

(1) a voucher documenting equipment or service ex-
changed and signed by both the voucher recipient, and vendor's 
registered signature authority on file with ODHHS certifying that 
the equipment or service was new, unused, and not reconditioned or 
obsolete and has been delivered to the voucher recipient; and 

(2) a receipt or invoice that contains: 

(A) a description of the equipment or service exchanged 
for the STAP voucher; 

(B) manufacturer and model number; 

(C) serial number; and 

(D) the total price charged to the voucher recipient, in-
cluding the amount to be reimbursed by ODHHS for the equipment or 
service exchanged. 

(f) A STAP vendor that exchanges a STAP voucher by mail 
for the purchase of approved equipment or services in accordance with 
STAP policies and this subchapter may request reimbursement from 
ODHHS. ODHHS will reimburse a voucher (exchanged in accordance 
with this subchapter and STAP policies) upon receipt from the STAP 
vendor of: 

(1) proof of delivery of the equipment or service to the 
voucher recipient; and 

(2) a receipt or invoice that contains: 

(A) a description of the equipment or service exchanged 
by mail for the STAP voucher: 

(B) manufacturer and model number; 

(C) serial number; and 

(D) the total price charged to the voucher recipient, in-
cluding the amount to be reimbursed by ODHHS for the equipment or 
service exchanged. 

(g) STAP vendors shall claim a voucher in the ODHHS STAP 
claiming system and submit voucher reimbursement requests, along 
with supporting documentation, to ODHHS within 120 calendar days 
after the date of the voucher exchange or the date shown on the proof 
of delivery. 

(h) Vouchers exchanged in violation of STAP requirements 
that are not corrected, and vouchers or supporting documentation sub-
mitted or claimed after 120 calendar days from the date of the voucher 
exchange will not be reimbursed. 

(i) Vouchers submitted that do not have supporting documen-
tation, as required by this subchapter will not be reimbursed. 

(j) ODHHS may investigate whether the presentation of a 
voucher for payment represents a valid transaction for equipment or 
service under STAP. 
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(k) If there is a dispute regarding the amount or propriety of the 
payment or whether the equipment or service is appropriate or adequate 
to meet the needs of the voucher recipient, ODHHS may: 

(1) delay or deny payment of a voucher to a STAP vendor 
until the dispute is resolved; or 

(2) provide payment of a voucher, conditional upon the re-
turn of the payment if the equipment is returned to the STAP vendor or 
if the service is not used by the voucher recipient. 

(l) Reimbursements may also be subject to other limitations or 
conditions determined by ODHHS to be just and reasonable, including 
investigation of whether the presentation of a STAP voucher represents 
a valid transaction for equipment or services under STAP. 

(m) If a dispute arises as to whether the submitted documen-
tation is sufficient to create a presumption of a valid STAP sales trans-
action, ODHHS will make the final determination on the sufficiency of 
the documentation. 

§360.531. Suspension or Loss of STAP Vendor Eligibility. 
(a) A STAP vendor may be suspended from or lose eligibility 

to participate in STAP for any of the following: 

(1) failure to comply with the requirements of STAP; 

(2) seeking or receiving reimbursement for equipment or 
services that are not new, were not provided, or were provided only 
after seeking or receiving reimbursement; 

(3) seeking or receiving reimbursement for equipment or 
services on a voucher that is not a valid STAP voucher; 

(4) violating or suspicion of violating any ODHHS or other 
applicable rules, policies, or laws relating to STAP; 

(5) working with or serving as a certifier and failing to en-
sure appropriate equipment selection; 

(6) failure to repay TUSF for equipment or services for 
which the STAP vendor received reimbursement, but for which the 
STAP vendor did not provide the equipment or service, or was not oth-
erwise entitled to reimbursement; or 

(7) being barred, debarred, suspended, proposed for debar-
ment, declared ineligible, or excluded from doing business with, or 
receiving payments from, the federal or state government. 

(b) ODHHS will notify a STAP vendor in writing if ODHHS 
determines that the STAP vendor or service provider is suspended from 
STAP or is otherwise ineligible to participate in STAP. 

§360.533. Reinstatement of STAP Vendors. 
(a) A STAP vendor that has been suspended or otherwise de-

termined to be ineligible to participate as a STAP vendor, may request 
reinstatement into STAP by: 

(1) submitting a written request to ODHHS for reinstate-
ment; and 

(2) submitting written documentation showing that: 

(A) all STAP eligibility requirements have been satis-
fied; and 

(B) any violations or deficiencies that resulted in the 
suspension or ineligibility determination have been remedied. 

(b) ODHHS decision on a reinstatement request is final. 

§360.535. Vendor Required Approved Equipment or Service Inven-
tory. 

(a) ODHHS determines makes and models of approved equip-
ment and specific services for a voucher that a STAP vendor is required 
to make available to a STAP voucher recipient. 

(b) ODHHS reviews the required inventory at least annually. 
The required inventory is determined by approved equipment and ser-
vices that conform to §360.507 of this subchapter (relating to Deter-
mination of Basic Specialized Telecommunications Equipment or Ser-
vice) and offers a STAP voucher recipient a reasonable selection. 

(c) Vendors are not required to have both the equipment inven-
tory and the service inventory established for a voucher to be able to 
sell equipment or service under that voucher. 

(d) If a vendor does not exchange a specific voucher, an inven-
tory for that voucher is not required. 

(e) The required inventory does not preclude vendors from 
selling additional allowable equipment or services. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005222 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 961-3125 

♦ ♦ ♦ 

CHAPTER 506. SPECIAL CARE FACILITIES 
SUBCHAPTER C. OPERATIONAL 
REQUIREMENTS 
26 TAC §506.37 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new §506.37, concern-
ing Balance Billing. 
BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 
1264, 86th Legislature, Regular Session, 2019, which re-
quires HHSC to adopt rules relating to consumer protections 
against certain medical and health care billing by out-of-network 
licensed health care facilities, including abortion facilities, ambu-
latory surgical centers, birthing centers, chemical dependency 
treatment facilities, crisis stabilization units, end stage renal dis-
ease facilities, freestanding emergency medical care facilities, 
general and special hospitals, narcotic treatment programs, 
private psychiatric hospitals, and special care facilities. 
SECTION-BY-SECTION SUMMARY 

The proposed new §506.37 prohibits a special care facility from 
violating a law that prohibits balance billing and requires a spe-
cial care Facility to comply with S.B. 1264 and related Texas De-
partment of Insurance rules. This change is consistent with the 
provision in S.B. 1264 requiring HHSC to adopt rules relating to 
consumer protections against certain medical and health care 
billing by out-of-network licensed health care facilities. 
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♦ ♦ ♦ 

FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, HHSC Deputy Executive Commissioner of 
Regulatory Services, has determined that for each year of 
the first five years the rule is in effect, the public will benefit 
from increased consumer protections against certain medical 
and health care billing by out-of-network licensed health care 
facilities, including abortion facilities, ambulatory surgical cen-
ters, birthing centers, chemical dependency treatment facilities, 
crisis stabilization units, end stage renal disease facilities, free-
standing emergency medical care facilities, general and special 
hospitals, narcotic treatment programs, private psychiatric 
hospitals, and special care facilities. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 

in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to 
Rules Coordination Office, P.O. Box 13247, Mail Code 
4102, Austin, Texas 78711-3247, or street address 4900 
North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HCR_PRT@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R045" in the subject 
line. 
STATUTORY AUTHORITY 

The new rule is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by the health and human services system; 
Texas Health and Safety Code §248.006, which requires HHSC 
to adopt rules establishing minimum standards for special 
care facilities; and Texas Insurance Code §752.0003, which 
authorizes regulatory agencies to take action against facilities 
and providers that violate a balance billing prohibition. 
The new rule implements Texas Government Code §531.0055, 
Texas Health and Safety Code Chapter 248, and Texas Insur-
ance Code Chapter 752. 
§506.37. Balance Billing. 

(a) A facility may not violate a law that prohibits the facility 
from billing a patient who is an insured, participant, or enrollee in a 
managed care plan an amount greater than an applicable copayment, 
coinsurance, and deductible under the insured's, participant's, or en-
rollee's managed care plan or that imposes a requirement related to that 
prohibition. 

(b) A facility shall comply with Senate Bill 1264, 86th Leg-
islature, Regular Session, 2019, and with related Texas Department of 
Insurance rules at 28 TAC Chapter 21, Subchapter OO, §§21.4901 -
21.4904 (relating to Disclosures by Out-of-Network Providers) to the 
extent this subchapter applies to the facility. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005203 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-4591 
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CHAPTER 507. END STAGE RENAL DISEASE 
FACILITIES 
SUBCHAPTER D. OPERATIONAL 
REQUIREMENTS FOR PATIENT CARE 
AND TREATMENT 
26 TAC §507.50 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new §507.50, concern-
ing Balance Billing. 
BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 
1264, 86th Legislature, Regular Session, 2019, which re-
quires HHSC to adopt rules relating to consumer protections 
against certain medical and health care billing by out-of-network 
licensed health care facilities, including abortion facilities, ambu-
latory surgical centers, birthing centers, chemical dependency 
treatment facilities, crisis stabilization units, end stage renal dis-
ease facilities, freestanding emergency medical care facilities, 
general and special hospitals, narcotic treatment programs, 
private psychiatric hospitals, and special care facilities. 
SECTION-BY-SECTION SUMMARY 

The proposed new §507.50 adds language prohibiting an end 
stage renal disease facility from violating a law that prohibits bal-
ance billing and requires an end stage renal disease facility to 
comply with S.B. 1264 and related Texas Department of Insur-
ance rules. This change is consistent with the provision in S.B. 
1264 requiring HHSC to adopt rules relating to consumer protec-
tions against certain medical and health care billing by out-of-net-
work licensed health care facilities. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, HHSC Deputy Executive Commissioner of 
Regulatory Services, has determined that for each year of 
the first five years the rule is in effect, the public will benefit 
from increased consumer protections against certain medical 
and health care billing by out-of-network licensed health care 
facilities, including abortion facilities, ambulatory surgical cen-
ters, birthing centers, chemical dependency treatment facilities, 
crisis stabilization units, end stage renal disease facilities, free-
standing emergency medical care facilities, general and special 
hospitals, narcotic treatment programs, private psychiatric 
hospitals, and special care facilities. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to 
Rules Coordination Office, P.O. Box 13247, Mail Code 
4102, Austin, Texas 78711-3247, or street address 4900 
North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HCR_PRT@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R045" in the subject 
line. 
STATUTORY AUTHORITY 

The new rule is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by the health and human services system; 
Texas Health and Safety Code §251.003, which requires HHSC 
to adopt rules for the issuance, renewal, denial, suspension, and 
revocation of a license to operate an end stage renal disease 
facility; Texas Health and Safety Code §251.014, which requires 
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these rules to include minimum standards to protect the health 
and safety of a patient of an end stage renal disease facility; and 
Texas Insurance Code §752.0003, which authorizes regulatory 
agencies to take action against facilities and providers that 
violate a balance billing prohibition. 
The new rule implements Texas Government Code §531.0055, 
Texas Health and Safety Code Chapter 251, and Texas Insur-
ance Code Chapter 752. 
§507.50. Balance Billing. 

(a) A facility may not violate a law that prohibits the facility 
from billing a patient who is an insured, participant, or enrollee in a 
managed care plan an amount greater than an applicable copayment, 
coinsurance, and deductible under the insured's, participant's, or en-
rollee's managed care plan or that imposes a requirement related to that 
prohibition. 

(b) A facility shall comply with Senate Bill 1264, 86th Leg-
islature, Regular Session, 2019, and with related Texas Department of 
Insurance rules at 28 TAC Chapter 21, Subchapter OO, §§21.4901 -
21.4904 (relating to Disclosures by Out-of-Network Providers) to the 
extent this subchapter applies to the facility. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005204 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

CHAPTER 509. FREESTANDING 
EMERGENCY MEDICAL CARE FACILITIES 
SUBCHAPTER C. OPERATIONAL 
REQUIREMENTS 
26 TAC §509.67 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new §509.67, concern-
ing Balance Billing. 
BACKGROUND AND PURPOSE 

The proposal is also necessary to comply with Senate Bill (S.B.) 
1264, 86th Legislature, Regular Session, 2019, which requires 
HHSC to adopt rules relating to consumer protections against 
certain medical and health care billing by out-of-network licensed 
health care facilities, including abortion facilities, ambulatory sur-
gical centers, birthing centers, chemical dependency treatment 
facilities, crisis stabilization units, end stage renal disease fa-
cilities, freestanding emergency medical care facilities, general 
and special hospitals, narcotic treatment programs, private psy-
chiatric hospitals, and special care facilities. 
SECTION-BY-SECTION SUMMARY 

The proposed new §509.67, Balance Billing, prohibits a free-
standing emergency medical care facility from violating a law 

that prohibits balance billing and requires a freestanding emer-
gency care facility to comply with S.B. 1264 and related Texas 
Department of Insurance rules. This change is consistent with 
the provision in S.B. 1264 requiring HHSC to adopt rules relating 
to consumer protections against certain medical and health care 
billing by out-of-network licensed health care facilities. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, HHSC Deputy Executive Commissioner of 
Regulatory Services, has determined that for each year of 
the first five years the rule is in effect, the public will benefit 
from increased consumer protections against certain medical 
and health care billing by out-of-network licensed health care 
facilities, including abortion facilities, ambulatory surgical cen-
ters, birthing centers, chemical dependency treatment facilities, 
crisis stabilization units, end stage renal disease facilities, free-
standing emergency medical care facilities, general and special 
hospitals, narcotic treatment programs, private psychiatric 
hospitals, and special care facilities. 

45 TexReg 9030 December 18, 2020 Texas Register 



Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to 
Rules Coordination Office, P.O. Box 13247, Mail Code 
4102, Austin, Texas 78711-3247, or street address 4900 
North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HCR_PRT@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R045" in the subject 
line. 
STATUTORY AUTHORITY 

The new rule is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by the health and human services system; 
Texas Health and Safety Code §254.101, which authorizes 
HHSC to adopt rules regarding freestanding emergency medical 
care facilities; and Texas Insurance Code §752.0003, which 
authorizes regulatory agencies to take action against facilities 
and providers that violate a balance billing prohibition. 
The new rule implements Texas Government Code §531.0055, 
Texas Health and Safety Code Chapter 254, and Texas Insur-
ance Code Chapter 752. 
§509.67. Balance Billing. 

(a) A facility may not violate a law that prohibits the facility 
from billing a patient who is an insured, participant, or enrollee in a 
managed care plan an amount greater than an applicable copayment, 
coinsurance, and deductible under the insured's, participant's, or en-
rollee's managed care plan or that imposes a requirement related to that 
prohibition. 

(b) A facility shall comply with Senate Bill 1264, 86th Leg-
islature, Regular Session, 2019, and with related Texas Department of 
Insurance rules at 28 TAC Chapter 21, Subchapter OO §§21.4901 -
21.4904 (relating to Disclosures by Out-of-Network Providers) to the 
extent this subchapter applies to the facility. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005205 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

CHAPTER 510. PRIVATE PSYCHIATRIC 
HOSPITALS AND CRISIS STABILIZATION 
UNITS 
SUBCHAPTER C. OPERATIONAL 
REQUIREMENTS 
26 TAC §510.45 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§510.45, concerning Facility Billing. 
BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 
1264, 86th Legislature, Regular Session, 2019, which re-
quires HHSC to adopt rules relating to consumer protections 
against certain medical and health care billing by out-of-network 
licensed health care facilities, including abortion facilities, ambu-
latory surgical centers, birthing centers, chemical dependency 
treatment facilities, crisis stabilization units, end stage renal dis-
ease facilities, freestanding emergency medical care facilities, 
general and special hospitals, narcotic treatment programs, 
private psychiatric hospitals, and special care facilities. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §510.45 adds language prohibit-
ing a private psychiatric hospital and a crisis stabilization unit 
from violating a law that prohibits balance billing and requires a 
private psychiatric hospital and a crisis stabilization unit to com-
ply with S.B. 1264 and related Texas Department of Insurance 
rules. This change is consistent with the provision in S.B. 1264 
requiring HHSC to adopt rules relating to consumer protections 
against certain medical and health care billing by out-of-network 
licensed health care facilities. 
The proposed amendment to subsection (c) updates the com-
plaint investigation procedures to the agency responsible for the 
procedures. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 

PROPOSED RULES December 18, 2020 45 TexReg 9031 

mailto:HCR_PRT@hhsc.state.tx.us


(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, HHSC Deputy Executive Commissioner of 
Regulatory Services, has determined that for each year of 
the first five years the rule is in effect, the public will benefit 
from increased consumer protections against certain medical 
and health care billing by out-of-network licensed health care 
facilities, including abortion facilities, ambulatory surgical cen-
ters, birthing centers, chemical dependency treatment facilities, 
crisis stabilization units, end stage renal disease facilities, free-
standing emergency medical care facilities, general and special 
hospitals, narcotic treatment programs, private psychiatric 
hospitals, and special care facilities. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to 
Rules Coordination Office, P.O. Box 13247, Mail Code 
4102, Austin, Texas 78711-3247, or street address 4900 
North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HCR_PRT@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-

marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R045" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by the health and human services system; 
Texas Health and Safety Code §577.010, which requires HHSC 
to adopt rules and standards necessary and appropriate to 
ensure the proper care and treatment of patients in a private 
mental hospital or mental health facility; and Texas Insurance 
Code §752.0003, which authorizes regulatory agencies to take 
action against facilities and providers that violate a balance 
billing prohibition. 
The amendment implements Texas Government Code 
§531.0055, Texas Health and Safety Code Chapter 577, and 
Texas Insurance Code Chapter 752. 
§510.45. Facility Billing. 

(a) Itemized statements. A facility shall adopt, implement, and 
enforce a policy to ensure that the facility complies with the Health and 
Safety Code (HSC), §311.002 (relating to Itemized Statement of Billed 
Services). 

(b) Audits of billing. A facility shall adopt, implement, 
and enforce a policy to ensure that the facility complies with HSC, 
§311.0025(a) (relating to Audits of Billing). 

(c) Complaint investigation procedures. 

(1) A complaint submitted to HHSC's Complaint and Inci-
dent Intake [the department] relating to billing must specify the patient 
for whom the bill was submitted. 

(2) Upon receiving a complaint warranting an investiga-
tion, HHSC [the department] shall send the complaint to the facility 
requesting the facility to conduct an internal investigation. Within 30 
days of the facility' receipt of the complaint, the facility shall submit to 
HHSC [the department]: 

(A) a report outlining the facility's investigative 
process; 

(B) the resolution or conclusions reached by the facility 
with the patient, third party payor or complainant; and 

(C) corrections, if any, in the policies or protocols 
which were made as a result of its investigative findings. 

(3) In addition to the facility's internal investigation, HHSC 
[the department] may also conduct an investigation to audit any billing 
and patient records of the facility. 

(4) HHSC [The department] may inform in writing a com-
plainant who identifies themselves by name and address in writing of 
the receipt and disposition of the complaint. 

(5) HHSC [The department] shall refer investigative re-
ports of billing by health care professionals who have provided im-
proper, unreasonable, or medically or clinically unnecessary treatments 
or billed for treatments which were not provided to the appropriate li-
censing agency. 

(d) Balance Billing. 

(1) A facility may not violate a law that prohibits the fa-
cility from billing a patient who is an insured, participant, or enrollee 
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in a managed care plan an amount greater than an applicable copay-
ment, coinsurance, and deductible under the insured's, participant's, or 
enrollee's managed care plan or that imposes a requirement related to 
that prohibition. 

(2) A facility shall comply with Senate Bill 1264, 86th Leg-
islature, Regular Session, 2019, and with related Texas Department of 
Insurance rules at 28 TAC Chapter 21, Subchapter OO, §§21.4901 -
21.4904 (relating to Disclosures by Out-of-Network Providers) to the 
extent this subchapter applies to the facility. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005206 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

CHAPTER 558. LICENSING STANDARDS 
FOR HOME AND COMMUNITY SUPPORT 
SERVICES AGENCIES 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments 
to §§558.1 - 558.3, 558.11, 558.13, 558.15, 558.17, 558.19, 
558.21, 558.23, 558.25, 558.27, 558.29 - 558.31, 558.202, 
558.208, 558.213, 558.214 - 558.220, 558.222, 558.241 -
558.250, 558.252, 558.255 - 558.257, 558.259, 558.260, 
558.281 - 558.287, 558.289, 558.290, 558.291, 558.292, 
558.295 - 558.299, 558.301 - 558.303, 558.321, 558.322, 
558.401, 558.402, 558.404 - 558.407, 558.501, 558.503, 
558.505, 558.507, 558.521, 558.523, 558.525, 558.527, 
558.601 -558.604, 558.701, 558.801, 558.810, 558.811, 
558.820, 558.821, 558.823, 558.830, 558.832, 558.834, 
558.842 - 558.845, 558.852 - 558.857, 558.859, 558.860, 
558.870, §558.871, and 558.880; the repeal of §558.861; and 
new §§558.12, 558.861, 558.862, and 558.863 in Title 26, Part 
1, Chapter 558, concerning Licensing Standards for Home and 
Community Support Services Agencies. 
BACKGROUND AND PURPOSE 

The proposal implements changes made to the Texas Health 
and Safety Code Chapter 142, and the Texas Occupations Code 
Chapters 56 and 57, made by Senate Bills 916 and 37, and 
House Bills 2594 and 3193, all enacted during the 86th Legis-
lature, Regular Session, 2019. 
House Bill (HB) 3193 increases the licensing period from two 
years to three years and increases the maximum amount that 
HHSC may charge for licensure fee. 
Senate Bill (SB) 916 removes "palliative care for terminally ill 
clients" from services described as being included in the statu-
tory definition of "hospice services." It also establishes a defini-
tion for "supportive palliative care services." 

SB 37 amends the subparagraph that prohibits certain disci-
plinary action against a person based on the person's default on 
a student loan default based on the amendments to the Texas 
Occupations Code. 
HB 3079 gives HHSC the authority to investigate abuse, ne-
glect, and exploitation of a home and community support ser-
vices agency (HCSSA) client receiving inpatient hospice ser-
vices. 
HB 2594 allows a health care professional employee of a hos-
pice provider who meets certain requirements to dispose of a 
patient's controlled substance prescriptions. 
This proposal also amends the licensure process to reflect the 
transition from paper applications to the use of the online li-
censure portal called Texas Unified Licensure Information Portal 
(TULIP) and clarifying other processes relating to licensure. 
Additionally, the proposal updates rule references throughout the 
chapter as a result of the administrative transfer of the chap-
ter from 40 TAC Chapter 97 to 26 TAC Chapter 558 in May 
2019. The proposal also updates the agency name throughout 
the chapter from "DADS" to "HHSC." 
SECTION-BY-SECTION SUMMARY 

The amendments to the sections listed in this paragraph are 
non-substantial and contain updates to citations, agency name, 
position titles, and terminology; correct minor grammatical and 
punctuation errors; and revise sentence structure: 
§558.21, Denial of an Application or a License; 
§558.202, Habilitation; 
§558.216, Change in Agency Certification Status; 
§558.217, Agency Closure Procedures and Voluntary Suspen-
sion of Operations; 
§558.222, Compliance; 
§558.241, Management; 
§558.242, Organizational Structure and Lines of Authority; 
§558.243, Administrative and Supervisory Responsibilities; 
§558.244, Administrator Qualifications and Conditions and Su-
pervising Nurse 

Qualifications; 
§558.245, Staffing Policies; 
§558.246, Personnel Records; 
§558.247, Verification of Employability and Use of Unlicensed 
Persons; 
§558.248, Volunteers; 
§558.252, Financial Solvency and Business Records; 
§558.255, Prohibition of Solicitation of Patients; 
§558.256, Emergency Preparedness Planning and Implementa-
tion; 
§558.257, Medicare Certification Optional; 
§558.259, Initial Educational Training in Administration of Agen-
cies; 
§558.260, Continuing Education in Administration of Agencies; 
§558.282, Client Conduct and Responsibility and Client Rights; 
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§558.283, Advance Directives; 
§558.285, Infection Control; 
§558.286, Disposal of Special or Medical Waste; 
§558.287, Quality Assessment and Performance Improvement; 
§558.289, Independent Contractors and Arranged Services; 
§558.290, Backup Services and After-Hours Care; 
§558.291, Agency Dissolution; 
§558.292, Agency and Client Agreement and Disclosure; 
§558.295, Client Transfer or Discharge Notification Require-
ments; 
§558.296, Physician Delegation and Performance of Physician-
Delegated Tasks; 
§558.297, Receipt of Physician Orders; 
§558.298, Delegation of Nursing Tasks by Registered Profes-
sional Nurses to Unlicensed Personnel and Tasks Not Requiring 
Delegation; 
§558.299, Nursing Education, Licensure and Practice; 
§558.302, Pronouncement of Death; 
§558.303, Standards for Possession of Sterile Water or Saline, 
Certain Vaccines 

or Tuberculin, and Certain Dangerous Drugs; 
§558.321, Standards for Branch Offices; 
§558.322, Standards for Alternate Delivery Sites; 
§558.401, Standards Specific to Licensed Home Health Ser-
vices; 
§558.404, Standards Specific to Agencies Licensed to Provide 
Personal 
Assistance Services; 
§558.405, Standards Specific to Agencies Licensed to Provide 
Home Dialysis 

Services; 
§558.406, Standards for Agencies Providing Psychoactive Ser-
vices; 
§558.407, Standards for Agencies Providing Home Intravenous 
Therapy; 
§558.501, Survey and Investigation Frequency; 
§558.505, Notice of a Survey; 
§558.507, Agency Cooperation with a Survey; 
§558.521, Requirements for an Initial Survey; 
§558.523, Personnel Requirements for a Survey; 
§558.525, Survey Procedures; 
§558.527, Post-Survey Procedures; 
§558.601, Enforcement Actions; 
§558.602, Administrative Penalties; 
§558.603, Court Action; 
§558.604, Surrender or Expiration of a License; 

§558.701, Home Health Aides; 
§558.810, Hospice Initial Assessment; 
§558.811, Hospice Comprehensive Assessment; 
§558.820, Hospice Interdisciplinary Team; 
§558.821, Hospice Plan of Care; 
§558.823, Coordination of Services by the Hospice; 
§558.830, Provision of Hospice Core Services; 
§558.832, Hospice Nursing Services; 
§558.834, Hospice Counseling Services; 
§558.842, Hospice Aide Services; 
§558.843, Hospice Aide Qualifications 

§558.844, Hospice Homemaker Services; 
§558.845, Hospice Homemaker Qualifications; 
§558.852, Hospice Governing Body and Administrator; 
§558.853, Hospice Infection Control Program; 
§558.854, Hospice Professional Management Responsibility; 
§558.855, Criminal Background Checks 

§558.856, Hospice Alternate Delivery Sites 

§558.859, Hospice Discharge or Transfer of Care; and 

§558.870, Staffing in a Hospice Inpatient Unit. 
New sections and sections that contain substantial amendments 
are described below in this section-by-section description. All 
of the sections with proposed amendments update citations, 
agency name, position titles, or terminology; correct minor 
grammatical or punctuation errors; or revise sentence structure 
in addition to the description of proposed changes below. 
The proposed amendment to §558.1, Purpose and Scope, up-
dates references and agency name and clarifies that the rules of 
this chapter are adopted to protect clients of HCSSAs by estab-
lishing minimum standards relating to quality of care and quality 
of life. 
The proposed amendment to §558.2, Definitions, adds defi-
nitions for the terms "accreditation organization," "controlled 
substance," "HCSSA," "online portal," "palliative," "supportive 
palliative care," and "TAC." The proposed amendment revises 
the definitions for the terms "HHSC," "hospice services," and 
"pharmacy" and changes the term "presurvey conference" to 
"presurvey training." Also, the proposed amendment replaces 
the term and definition of "home and community support 
services agency" with "HCSSA" and replaces the term and 
definition of "licensed vocational nurse" with "LVN." The pro-
posed amendment deletes the definitions for "CHAP," "DADS," 
"JCAHO," and "palliative care." 
The proposed amendment to §558.3, License Fees, increases 
the fee for an initial license from $1750 to $2625 to accommo-
date the additional year of the licensure period provided for in 
proposed §558.15(b). The proposed amendment also adds a 
three-year licensure period for license renewal and increases 
the fee comparatively to accommodate the additional year of li-
censure. The same change and addition are made to an initial 
branch license, branch license renewal, and an alternate deliv-
ery site license renewal. To renew a branch office or ADS li-
cense, the proposed amendment requires a licensee to submit 
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the renewal application and payment of all applicable licensing 
fees in full for each branch office and ADS sought to be renewed 
at the same time as the parent agency's submission for license 
renewal. The proposed amendment also refers to the online por-
tal as the source for identifying fee payment options. 
The proposed amendment to §558.11, Criteria and Eligibility for 
Licensing, specifies that HHSC considers the background and 
qualifications of the administrator and alternate administrator in 
accordance with §558.244. 
Proposed new §558.12, General Application, describes the re-
quirements for submitting an application for licensure, including 
requiring submission of all applications and related documents 
through the online portal. The proposed new section describes 
HHSC's actions when a complete application is submitted with 
fees and when an incomplete application is submitted, which is 
similar to language proposed for deletion in §558.13. 
The proposed amendment to §558.13, Obtaining an Initial Li-
cense, which includes a revision to the name of the section and 
describes the process for obtaining an initial license. Language 
related to HHSC furnishing a person with an application for a li-
cense is proposed for deletion. In addition, several subsections 
are proposed for deletion because the information is proposed 
in new §558.12. 
The proposed amendment to §558.15, Issuance of an Initial Li-
cense, describes the parameters for HHSC to issue an initial li-
cense. The proposed amendment also states that an initial li-
cense is valid for three years, rather than two years, provides 
various clarifying language, and requires an applicant's compli-
ance with §558.11 and §558.13. 
The proposed amendment to §558.17, Application Procedures 
for a Renewal License, describes the application procedures 
and requirements for a renewal license. The proposed language 
clarifies that, if an agency submits a renewal application before 
the expiration date of the license in accordance with the sec-
tion, then the license does not expire until after HHSC has made 
a final determination, even if it occurs after the expiration date. 
Further, the proposal states that a license expires if the license 
holder fails to submit a renewal application in accordance with 
the section before the expiration date. 
The proposed amendment to §558.19, Issuance of a Renewal 
License, describes the parameters for HHSC to renew an initial 
license. The proposed amendment states that a license is valid 
for three years except as provided in subsection (e)(1) or (f)(1), 
which provides for a two-year license for agencies whose license 
number ends in certain digits and whose license expires during a 
certain time frame. The purpose of the provisions in subsections 
(e) and (f) is to stagger time period for HHSC to process license 
renewals over a three-year period. 
The proposed amendment to §558.23, Change of Ownership, 
clarifies that if there is a change of ownership, the license 
holder's license becomes invalid on the date when the initial 
license is granted by HHSC to the new owner for a change of 
ownership. Additionally, HHSC requires the license holder to 
remain an active and valid license until HHCS grants an initial 
license to the new owner. 
The proposed amendment to §558.25, Requirements for 
Change of Ownership, which includes a revision to the name 
of the section, requires a prospective new owner to apply for 
an initial license in accordance with the requirements in the 
section. In addition, several subsections are proposed for 

deletion because the information is proposed in §558.12 and 
§558.23. The proposed amendment also states that an initial 
license for a change of ownership is valid for three years, rather 
than two years. 
The proposed amendment to §558.27, Application and Issuance 
of an Initial Branch Office License, which includes a revision to 
the name of the section, requires a currently licensed agency to 
have met its initial survey requirements before being qualified to 
apply for a branch office license. In addition, several provisions 
are proposed for deletion because the information is proposed 
in §558.12. Also, the proposed amendment states that unless 
an agency is exempt from a survey, as specified in §558.503, 
HHSC does not renew a branch office license if HHSC has not 
conducted a health survey of a branch office after issuance of 
the license. 
The proposed amendment to §558.29, Application and Issuance 
of an Alternate Delivery Site License, describes the process of 
obtaining an alternate delivery site license including for a hospice 
inpatient unit. In addition, several provisions are proposed for 
deletion because the information is proposed in §558.12. 
The proposed amendment to §558.30, Operation of an Inpatient 
Unit at a Parent Agency, which includes a minor revision to the 
name of the section, describes the process for a licensed agency 
or license applicant to obtain HHSC's approval to operate a hos-
pice inpatient unit at a parent agency. 
The proposed amendment to §558.31, Time Frames for Pro-
cessing and Issuing a License, describes how HHSC determines 
time frames for processing and issuing a license, describes the 
situation for which an applicant has the right to be reimbursed 
for fees, and describes the process for requesting an appeal if 
HHSC denies an applicant's request for reimbursement of fees. 
In addition, several provisions are proposed for deletion because 
the information is proposed in §558.12. 
The proposed amendment to §558.208, Reporting Changes in 
Application Information and Fees, requires agencies to report 
changes via the online portal and states that HHSC does not 
consider a change of information as officially submitted until the 
online portal reflects a status of payment received, if a fee is 
applicable. 
The proposed amendment to §558.213, Agency Relocation, re-
quires an agency to report a change in the agency's physical 
location via the online portal in accordance with §558.208. 
The proposed amendment to §558.214, Notification Procedures 
for a Change in Agency Contact Information and Operating 
Hours, requires an agency to report a change in the agency's 
telephone number, mailing address, or operating hours via the 
online portal in accordance with §558.208. 
The proposed amendment to §558.215, Notification Procedures 
for an Agency Name Change, requires an agency to report a 
change in the agency's physical location via the online portal in 
accordance with §558.208. 
The proposed amendment to §558.218, Agency Organizational 
Changes, requires an agency to report a change in the agency's 
management personnel via the online portal in accordance with 
§558.208. 
The proposed amendment to §558.219, Procedures for Adding 
or Deleting a Category to the License, requires an agency to 
submit the appropriate application to HHCS via the online portal 
in accordance with the section. 
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The proposed amendment to §558.220, Service Areas, requires 
an agency to submit an application via the online portal in accor-
dance with §558.208 instead of providing written notice. 
The proposed amendment to §558.249, Self-Reported Incidents 
of Abuse, Neglect, and Exploitation, gives HHSC the author-
ity to investigate abuse, neglect, and exploitation of a client of 
a HCSSA receiving inpatient hospice services. The proposed 
amendment includes sections §558.249 and §558.250 to clarify 
rules for in-patient hospice and changes the source of definitions 
for "abuse," "neglect," and "exploitation" from the Texas Human 
Resources Code to 26 TAC Chapter 711, Subchapter A, and 40 
TAC Chapter 705, Subchapter A, and applies the definitions to 
§558.250 as well as §558.249. The proposed amendment also 
adds the definitions for "adult," "child," and "agent." The defini-
tion of "employee" is modified and relocated below "child" to list 
the term in alphabetical order. 
The proposed amendment to §558.250, Agency Investigations, 
adds "the age of the alleged victim at the time of the incident" to 
the list of information that an agency must include in the Provider 
Investigation Report Form. 
The proposed amendment to §558.281, Client Care Policies, 
changes "the dying patient/client" to "a client who has a termi-
nal illness or a terminal prognosis" as an element to be included 
in the written policy if covered under the scope of services pro-
vided by the agency. 
The proposed amendment to §558.284, Laboratory Services, 
clarifies that an agency that provides laboratory services must 
adopt and enforce a written policy to ensure the agency meets 
applicable requirements of 42 USC §263a concerning certifica-
tion and certificates of waiver of a clinical laboratory. 
The proposed amendment to §558.301, Client Records, adds an 
element to be included in a client's record in subsection (a)(9)(G). 
The proposed amendment to §558.402, Standards Specific to Li-
censed and Certified Home Health Services, requires an agency 
providing licensed and certified home health services to comply 
with applicable requirements of 42 USC, Chapter 7, Subchap-
ter XVII and the regulations in 42 CFR Part 484. In addition, 
language is deleted that adopts by reference the cited USC and 
CFR and language that states that copies of the cited USC and 
CFR are indexed and filed at the Texas Department of Human 
Services. 
The proposed amendment to §558.503, Exemption From a Sur-
vey, requires an accredited agency to maintain accreditation sta-
tus for the services for which the agency seeks exemption and 
that is applicable to the agency's category of license. Further, the 
accreditation organization must have current HHSC approval. In 
addition, the proposed amendment states that, as of the effective 
date of this rule, accreditation organizations with current HHSC 
approval on its HCSSA licensure website are the Joint Commis-
sion, Community Health Accreditation Partner, and Accreditation 
Commission for Health Care, Inc. 
The proposed amendment to §558.602, Administrative Penal-
ties, updates the figures in subsections (h)(2)(D) and (h)(3)(E) 
with proper citations and to include new provisions in §558.862 
and §558.880. 
The proposed amendment to §558.801, Subchapter H Applica-
bility, adds that a client or client's legal representative, as appli-
cable, must be given understanding of the potential availability 
of supportive palliative care options outside a hospice setting as 
required by statute. 

The proposed amendment to §558.857, Hospice Staff Training, 
requires that the staffing policy of a hospice must provide ori-
entation about supportive palliative care along with the hospice 
philosophy to all employees and contracted staff. 
The proposed amendment to §558.860, Provision of Medical 
Supplies and Durable Medical Equipment by a Hospice, which 
includes a revision to the name of the section, limits the provi-
sions of the section to strictly medical supplies and durable medi-
cal equipment. In addition, several subsections are proposed for 
deletion because the information is proposed in new §558.861 
and §558.862. 
The proposed repeal of §558.861, Hospice Short-term Inpatient 
Care, deletes the section and incorporates the language into 
new §558.863. 
Proposed new §558.861, Management of Drugs and Biologi-
cals and Disposal of Controlled Substance Prescription Drugs 
in a Client's Home or Community Setting, incorporates language 
from the proposed repeal of §558.860 relating to management of 
drugs and biologicals. Additionally, the proposed section clarifies 
the prerequisites, circumstances, and conditions under which 
certain properly licensed and qualified hospice employees may 
dispose of a hospice patient's controlled substances in a client's 
home or community setting as permitted by state statute. 
Proposed new §558.862, Management of Drugs and Biologicals 
and Disposal of Controlled Substance Prescription Drugs in an 
Inpatient Hospice Unit, incorporates language from §558.860 re-
lating to management of drugs and biologicals that is proposed 
for deletion. Additionally, the proposed section clarifies the pre-
requisites, circumstances, and conditions under which certain 
properly licensed and qualified hospice employees may dispose 
of a hospice patient's controlled substances in an inpatient hos-
pice unit as permitted by state statute. 
Proposed new §558.863, Hospice Short-term Inpatient Care, in-
corporates language from §558.860 relating to hospice short-
term inpatient care that is proposed for deletion. 
The proposed amendment to §558.871, Physical Environment 
in a Hospice Inpatient Unit, deletes the requirement to use an 
obsolete web-based program. It also deletes the statement that 
the hospice may register its facility with 2-1-1 Texas. 
The proposed amendment to §558,880, Providing Hospice Care 
to a Resident of a Skilled Nursing Facility (SNF), Nursing Facility 
(NF), or Intermediate Care Facility for Individuals with an Intel-
lectual Disability or Related Conditions (ICF/IID), adds a provi-
sion regarding the management and disposal of drugs, including 
controlled substance prescription drugs and biologicals in com-
pliance with state statute. It also prohibits a hospice's policies 
and procedures relating to management disposal of drugs and 
biologicals from impeding a SNF's, NF's, or ICF/IID's ability to 
adhere to state, federal, and local law. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, there will 
be an estimated additional cost to state government as a result of 
enforcing and administering the rules as proposed. Enforcing or 
administering the rules does not have foreseeable implications 
relating to costs or revenues of local government. 
The effect on state government for each year of the first five 
years the proposed rules are in effect is an estimated cost of 
$131,367 General Revenue (GR) ($86,807 Federal Funds (FF), 
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$218,174 All Funds (AF)) for Fiscal Year (FY) 2021 and $0 GR 
($0 FF, $0 AF) each year for FY 2022 through FY 2025. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create a new rule; 
(6) the proposed rules will not expand, limit, or repeal existing 
rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. The rules do not impose any additional costs on 
small businesses, micro-businesses, or rural communities that 
are required to comply with the rules. No alternative methods 
were considered because the requirement to move to three-year 
licensure period is mandated by state statute (Texas Health and 
Safety Code §142.006). 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to implement legislation 
that does not specifically state that §2001.0045 applies to the 
rules. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, Deputy Executive Commissioner, Regulatory 
Services Division, has determined that for each year of the first 
five years the rules are in effect, the public benefit will be the 
clear and efficient process for applying for a HCSSA license, the 
clarification of regulations related to hospice care, the allowance 
of qualified hospice employees to dispose of a hospice patient's 
controlled substances, and the use of updated citations. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there could be a cost to comply with this pro-
posed rule. The rule changes the payment schedule cycle from 
two years to three years; therefore, licensure renewal applicants 
will pay for one additional year at the time of application. The 
per-year fee amount of $875 remains unchanged therefore the 
adverse economic effect would be limited to the first renewal pe-
riod. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 

in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Joyce 
Stamatis, HCSSA Rule Writer, P.O. Box 149030, Austin, Texas 
78714-9030; Mail Code E-370 or by email to PolicyRulesTrain-
ing@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 19R069" in the subject 
line. 
SUBCHAPTER A. GENERAL PROVISIONS 
26 TAC §§558.1 - 558.3 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.1. Purpose and Scope. 

(a) Purpose. 

(1) The purpose of this chapter is to implement Texas [the] 
Health and Safety Code, Chapter 142, which requires [provides] the 
Texas Health and Human Services Commission (HHSC) [Department 
of Aging and Disability Services (DADS) with the authority] to adopt 
minimum standards that a person must meet in order to be licensed as 
a home and community support services agency (HCSSA) and also to 
qualify to provide certified home health services. The requirements 
serve as a basis for licensure and survey activities. 

(2) Except as provided by Texas [the] Health and Safety 
Code[,] §142.003 (relating to Exemptions from Licensing Require-
ment), a person, including a health care facility licensed under the 
Texas Health and Safety Code, may not engage in the business of pro-
viding home health, hospice, or personal assistance services (PAS), or 
represent to the public that the person is a provider of home health, 
hospice, or PAS for pay without a HCSSA license authorizing the per-
son to perform those services issued by HHSC [DADS] for each place 
of business from which home health, hospice, or PAS is directed. A 
certified HCSSA must have a license to provide certified home health 
services. 
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(b) Scope. This chapter establishes the minimum standards 
for acceptable quality of care. A [, and a] violation of a minimum 
standard established by Texas Health and Safety Code Chapter 142, or 
by a rule adopted under that chapter, is a violation of law. The rules in 
this chapter [These minimum standards] are adopted to protect clients 
of HCSSAs by establishing minimum standards relating to [ensuring 
that the clients receive] quality of care and [, enhancing their] quality 
of life. 

(c) Limitations. Requirements established by private or pub-
lic funding sources such as health maintenance organizations or other 
private third-party insurance, Medicaid (42 United States Code (USC) 
Chapter 7, Subchapter [Title] XIX [of the Social Security Act]), Medi-
care (42 USC Chapter 7, Subchapter [Title] XVIII [of the Social Secu-
rity Act]), or state-sponsored funding programs are separate and apart 
from the requirements in this chapter for agencies. No matter what 
funding sources or requirements apply to an agency, the agency must 
still comply with the applicable provisions in the Statute [statute] and 
this chapter. The agency is responsible for researching availability of 
any funding source to cover a service provided by [the service(s)] the 
agency [provides]. 

§558.2. Definitions. 
The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Accessible and flexible services--Services that are de-
livered in the least intrusive manner possible and are provided in all 
settings where individuals live, work, and recreate. 

(2) Accreditation organization--The Joint Commission, 
Community Health Accreditation Partner, Accreditation Commission 
for Health Care, Inc., or another accrediting entity approved by HHSC 
that demonstrates it meets or exceeds applicable rule requirements 
of this chapter. The entity reviews HCSSAs for compliance with 
standards for accreditation by the organization that apply to a HCSSA's 
licensed category of service. 

(3) [(2)] Administration of medication--The direct appli-
cation of any medication by injection, inhalation, ingestion, or any 
other means to the body of a client. The preparation of medication 
is part of the administration of medication and is the act or process of 
making ready a medication for administration, including the calcula-
tion of a client's medication dosage; altering the form of the medica-
tion by crushing, dissolving, or any other method; reconstitution of an 
injectable medication; drawing an injectable medication into a syringe; 
preparing an intravenous admixture; or any other act required to render 
the medication ready for administration. 

(4) [(3)] Administrative support site--A facility or site 
where an agency performs administrative and other support functions 
but does not provide direct home health, hospice, or personal assis-
tance services. This site does not require an agency license. 

(5) [(4)] Administrator--The person who is responsible for 
implementing and supervising the administrative polices and opera-
tions of a home and community support services agency and for admin-
istratively supervising the provision of all services to agency clients on 
a day-to-day basis. 

(6) [(5)] ADS--Alternate delivery site. A facility or site, 
including a residential unit or an inpatient unit: 

(A) that is owned or operated by an agency providing 
hospice services; 

(B) that is not the hospice's parent agency; 

(C) that is located in the geographical area served by 
the hospice; and 

(D) from which the hospice provides hospice services. 

(7) [(6)] Advanced practice nurse--An advanced practice 
registered nurse. 

(8) [(7)] Advanced practice registered nurse--A person li-
censed by the Texas Board of Nursing as an advanced practice regis-
tered nurse. The term is synonymous with "advanced practice nurse." 

(9) [(8)] Advisory committee--A committee, board, com-
mission, council, conference, panel, task force, or other similar group, 
or any subcommittee or other subgroup, established for the purpose 
of obtaining advice or recommendations on issues or policies that are 
within the scope of a person's responsibility. 

(10) [(9)] Affiliate--With respect to an applicant or license 
holder that is: 

(A) a corporation--means each officer, director, and 
stockholder with direct ownership of at least 5.0 percent, subsidiary, 
and parent company; 

(B) a limited liability company--means each officer, 
member, and parent company; 

(C) an individual--means: 

(i) the individual's spouse; 

(ii) each partnership and each partner thereof of 
which the individual or any affiliate of the individual is a partner; and 

(iii) each corporation in which the individual is an 
officer, director, or stockholder with a direct ownership or disclosable 
interest of at least 5.0 percent. 

(D) a partnership--means each partner and any parent 
company; and 

(E) a group of co-owners under any other business ar-
rangement--means each officer, director, or the equivalent under the 
specific business arrangement and each parent company. 

(11) [(10)] Agency--A HCSSA [A home and community 
support services agency]. 

(12) [(11)] Applicant--The owner of an agency that is ap-
plying for a license under the Statute [statute]. This is the person in 
whose name the license will be issued. 

(13) [(12)] Assistance with self-administration of medi-
cation--Any needed ancillary aid provided to a client in the client's 
self-administered medication or treatment regimen, such as reminding 
a client to take a medication at the prescribed time, opening and closing 
a medication container, pouring a predetermined quantity of liquid to 
be ingested, returning a medication to the proper storage area, and as-
sisting in reordering medications from a pharmacy. Such ancillary aid 
includes administration of any medication when the client has the cog-
nitive ability to direct the administration of their medication and would 
self-administer if not for a functional limitation. 

(14) [(13)] Association--A partnership, limited liability 
company, or other business entity that is not a corporation. 

(15) [(14)] Audiologist--A person who is currently 
licensed under the Texas Occupations Code, Chapter 401, as an 
audiologist. 

(16) [(15)] Bereavement--The process by which a survivor 
of a deceased person mourns and experiences grief. 

(17) [(16)] Bereavement services--Support services of-
fered to a family during bereavement. Services may be provided to 
persons other than family members, including residents of a skilled 
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nursing facility, nursing facility, or intermediate care facility for 
individuals with an intellectual disability or related conditions, when 
appropriate and identified in a bereavement plan of care. 

(18) [(17)] Biologicals--A medicinal preparation made 
from living organisms and their products, including serums, vaccines, 
antigens, and antitoxins. 

(19) [(18)] Boarding home facility--An establishment de-
fined in Texas Health and Safety Code §260.001(2). 

(20) [(19)] Branch office--A facility or site in the service 
area of a parent agency from which home health or personal assistance 
services are delivered or where active client records are maintained. 
This does not include inactive records that are stored at an unlicensed 
site. 

(21) [(20)] Care plan--

(A) a written plan prepared by the appropriate health 
care professional for a client of the home and community support ser-
vices agency; or 

(B) for home dialysis designation, a written plan de-
veloped by the physician, registered nurse, dietitian, and qualified so-
cial worker to personalize the care for the client and enable long- and 
short-term goals to be met. 

(22) [(21)] Case conference--A conference among person-
nel furnishing services to the client to ensure that their efforts are co-
ordinated effectively and support the objectives outlined in the plan of 
care or care plan. 

(23) [(22)] Certified agency--A home and community sup-
port services agency, or portion of the agency, that: 

(A) provides a home health service; and 

(B) is certified by an official of the U.S. Department of 
Health and Human Services as in compliance with Medicare conditions 
of participation in 42 USC Chapter 7, Subchapter XVIII [Social Secu-
rity Act, Title XVIII (42 United States Code (USC) §1395 et seq.)]. 

(24) [(23)] Certified home health services--Home health 
services that are provided by a certified agency. 

(25) [(24)] CFR--Code of Federal Regulations. The regu-
lations and rules promulgated by agencies of the Federal government 
that address a broad range of subjects, including hospice care and home 
health services. 

(26) [(25)] Change of ownership--An event that results in 
a change to the federal taxpayer identification number of the license 
holder of an agency. The substitution of a personal representative for 
a deceased license holder is not a change of ownership. 

[(26) CHAP--Community Health Accreditation Program, 
Inc. An independent, nonprofit accrediting body that publicly certifies 
that an organization has voluntarily met certain standards for home and 
community-based health care.] 

(27) Chief financial officer--An individual who is respon-
sible for supervising and managing all financial activities for a home 
and community support services agency. 

(28) Client--An individual receiving home health, hospice, 
or personal assistance services from a licensed home and community 
support services agency. This term includes each member of the pri-
mary client's family if the member is receiving ongoing services. This 
term does not include the spouse, significant other, or other family 
member living with the client who receives a one-time service (for 

example, vaccination) if the spouse, significant other, or other family 
member receives the service in connection with the care of a client. 

(29) Clinical note--A dated and signed written notation by 
agency personnel of a contact with a client containing a description 
of signs and symptoms; treatment and medication given; the client's 
reaction; other health services provided; and any changes in physical 
and emotional condition. 

(30) CMS--Centers for Medicare & Medicaid Services. 
The federal agency that administers the Medicare program and works 
in partnership with the states to administer Medicaid. 

(31) Complaint--An allegation against an agency regu-
lated by HHSC or against an employee of an agency regulated by 
HHSC that involves a violation of this chapter or the Statute [statute]. 

(32) Community disaster resources--A local, statewide, or 
nationwide emergency system that provides information and resources 
during a disaster, including weather information, transportation, evacu-
ation, and shelter information, disaster assistance and recovery efforts, 
evacuee and disaster victim resources, and resources for locating evac-
uated friends and relatives. 

(33) Controlled substance--Has the meaning assigned in 
Texas Health and Safety Code Chapter 481, Subchapter A. 

(34) [(33)] Controlling person--A person with the ability, 
acting alone or with others, to directly or indirectly influence, direct, 
or cause the direction of the management, expenditure of money, or 
policies of an agency or other person. 

(A) A controlling person includes: 

(i) a management company or other business entity 
that operates or contracts with others for the operation of an agency; 

(ii) a person who is a controlling person of a man-
agement company or other business entity that operates an agency or 
that contracts with another person for the operation of an agency; and 

(iii) any other individual who, because of a per-
sonal, familial, or other relationship with the owner, manager, or 
provider of an agency, is in a position of actual control or authority 
with respect to the agency, without regard to whether the individual 
is formally named as an owner, manager, director, officer, provider, 
consultant, contractor, or employee of the agency. 

(B) A controlling person, as described by subparagraph 
(A)(iii) of this paragraph, does not include an employee, lender, se-
cured creditor, or other person who does not exercise formal or actual 
influence or control over the operation of an agency. 

(35) [(34)] Conviction--An adjudication of guilt based on 
a finding of guilt, a plea of guilty, or a plea of nolo contendere. 

(36) [(35)] Counselor--An individual qualified under 
Medicare standards to provide counseling services, including bereave-
ment, dietary, spiritual, and other counseling services to both the client 
and the family. 

[(36) DADS--HHSC.] 

(37) Day--Any reference to a day means a calendar day, 
unless otherwise specified in the text. A calendar day includes week-
ends and holidays. 

(38) Deficiency--A finding of noncompliance with federal 
requirements resulting from a survey. 

(39) Designated survey office--An HHSC HCSSA [Home 
and Community Support Services Agencies] Program office located in 
an agency's geographic region. 
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(40) Dialysis treatment record--For home dialysis designa-
tion, a dated and signed written notation by the person providing dialy-
sis treatment, which contains a description of signs and symptoms, ma-
chine parameters and pressure settings, type of dialyzer and dialysate, 
actual pre- and post-treatment weight, medications administered as part 
of the treatment, and the client's response to treatment. 

(41) Dietitian--A person who is currently licensed under 
the laws of the State of Texas to use the title of licensed dietitian or 
provisional licensed dietitian, or who is a registered dietitian. 

(42) Direct ownership interest--Ownership of equity in the 
capital, stock, or profits of, or a membership interest in, an applicant or 
license holder. 

(43) Disaster--The occurrence or imminent threat of wide-
spread or severe damage, injury, or loss of life or property resulting 
from a natural or man-made cause, such as fire, flood, earthquake, 
wind, storm, wave action, oil spill or other water contamination, epi-
demic, air contamination, infestation, explosion, riot, hostile military 
or paramilitary action, or energy emergency. In a hospice inpatient unit, 
a disaster also includes failure of the heating or cooling system, power 
outage, explosion, and bomb threat. 

(44) Disclosable interest--Five percent or more direct or 
indirect ownership interest in an applicant or license holder. 

(45) ESRD--End stage renal disease. For home dialysis 
designation, the stage of renal impairment that appears irreversible and 
permanent and requires a regular course of dialysis or kidney trans-
plantation to maintain life. 

(46) Functional need--Needs of the individual that require 
services without regard to diagnosis or label. 

(47) Habilitation--Habilitation services, as defined by 
Texas Government Code §534.001, provided by an agency licensed 
under this chapter. 

(48) HCSSA--Home and community support services 
agency. A person who provides home health, hospice, or personal as-
sistance services for pay or other consideration in a client's residence, 
an independent living environment, or another appropriate location. 

(49) [(48)] Health assessment--A determination of a 
client's physical and mental status through inventory of systems. 

(50) [(49)] HHSC--Texas Health and Human Services 
Commission [or its designee]. 

[(50) Home and community support services agency--A 
person who provides home health, hospice, or personal assistance ser-
vices for pay or other consideration in a client's residence, an indepen-
dent living environment, or another appropriate location.] 

(51) Home health aide--An individual working for an 
agency who meets at least one of the requirements for home health 
aides as described [defined] in §558.701 [§97.701] of this chapter 
(relating to Home Health Aides). 

(52) Home health medication aide--An unlicensed person 
issued a permit by HHSC to administer medication to a client under 
[the] Texas Health and Safety Code[,] Chapter 142, Subchapter B. 

(53) Home health service--The provision of one or more 
of the following health services required by an individual in a residence 
or independent living environment: 

(A) nursing, including blood pressure monitoring and 
diabetes treatment; 

(B) physical, occupational, speech, or respiratory ther-
apy; 

(C) medical social service; 

(D) intravenous therapy; 

(E) dialysis; 

(F) service provided by unlicensed personnel under the 
delegation or supervision of a licensed health professional; 

(G) the furnishing of medical equipment and supplies, 
excluding drugs and medicines; or 

(H) nutritional counseling. 

(54) Hospice--A person licensed under this chapter to pro-
vide hospice services, including a person who owns or operates a resi-
dential unit or an inpatient unit. 

(55) Hospice aide--A person working for an agency li-
censed to provide hospice services who meets the qualifications for a 
hospice aide as described in §558.843 [§97.843] of this chapter (relat-
ing to Hospice Aide Qualifications). 

(56) Hospice homemaker--A person working for an 
agency licensed to provide hospice services who meets the qualifi-
cations described in §558.845 [§97.845] of this chapter (relating to 
Hospice Homemaker Qualifications). 

(57) Hospice services--Services, including services pro-
vided by unlicensed personnel under the delegation of a registered 
nurse or physical therapist, provided to a client or a client's family 
as part of a coordinated program consistent with the standards and 
rules adopted under this chapter. These services include physical care 
[palliative care for terminally ill clients] and support services to opti-
mize quality of life for terminally ill clients and their families that: 

(A) are available 24 hours a day, seven days a week, 
during the last stages of illness, [during] death, and [during] bereave-
ment; 

(B) are provided by a medically directed interdiscipli-
nary team; and 

(C) may be provided in a home, nursing facility, resi-
dential unit, [or] inpatient unit, or other residence according to need. 
These services do not include inpatient care normally provided in a li-
censed hospital to a terminally ill person who has not elected to be a 
hospice client. [For the purposes of this definition, the word "home" 
includes a person's "residence" as defined in this section.] 

(58) IDR--Informal dispute resolution. An informal 
process that allows an agency to refute a violation or condition-level 
deficiency cited during a survey. 

(59) Independent living environment--A client's resi-
dence, which may include a group home, foster home, or boarding 
home facility, or other settings where a client participates in activities, 
including school, work, or church. 

(60) Indirect ownership interest--Any ownership or mem-
bership interest in a person that has a direct ownership interest in an 
applicant or license holder. 

(61) Individual and family choice and control--Individu-
als and families who express preferences and make choices about how 
their support service needs are met. 

(62) Individualized service plan--A written plan prepared 
by the appropriate health care personnel for a client of a home and com-
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munity support services agency licensed to provide personal assistance 
services. 

(63) Inpatient unit--A facility, also referred to as a hospice 
freestanding inpatient facility, that provides a continuum of medical or 
nursing care and other hospice services to clients admitted into the unit 
and that is in compliance with: 

(A) the Medicare conditions of participation for inpa-
tient units adopted under 42 USC Chapter 7, Subchapter XVIII [Social 
Security Act, Title XVIII (42 United States Code §1395 et seq.)]; and 

(B) standards adopted under this chapter. 

[(64) JCAHO--The Joint Commission, previously known 
as the Joint Commission on Accreditation of Healthcare Organizations. 
An independent, nonprofit organization for standard-setting and ac-
crediting in-home care and other areas of health care.] 

(64) [(65)] Joint training--Training provided by HHSC at 
least semi-annually for home and community support services agencies 
and HHSC surveyors on subjects that address the 10 most commonly 
cited violations of federal or state law by home and community support 
services agencies as published in HHSC annual reports. 

(65) [(66)] LAR--Legally authorized representative. A 
person authorized by law to act on behalf of a client regarding [with 
regard to] a matter described in this chapter, and may include a parent 
of a minor, guardian of an adult or minor, managing conservator 
of a minor, agent under a medical power of attorney, or surrogate 
decision-maker under Texas Health and Safety Code[,] §313.004. 

(66) [(67)] License holder--A person that holds a license 
to operate an agency. 

[(68) Licensed vocational nurse--A person who is cur-
rently licensed under Texas Occupations Code, Chapter 301, as a 
licensed vocational nurse.] 

(67) [(69)] Life Safety Code (also referred to as NFPA 
101)--The Code for Safety to Life from Fire in Buildings and Struc-
tures, Standard 101, of the National Fire Protection Association 
(NFPA). 

(68) [(70)] Local emergency management agencies--The 
local emergency management coordinator, fire, police, and emergency 
medical services. 

(69) [(71)] Local emergency management coordinator--
The person identified as the emergency management coordinator by 
the mayor or county judge in an agency's service area. 

(70) LVN--Licensed vocational nurse. A person who is 
currently licensed under Texas Occupations Code Chapter 301, as a 
licensed vocational nurse. 

(71) [(72)] Manager--An employee or independent con-
tractor responsible for providing management services to a home and 
community support services agency for the overall operation of a home 
and community support services agency including administration, 
staffing, or delivery of services. Examples of contracts for services 
that will not be considered contracts for management services include 
contracts solely for maintenance, laundry, or food services. 

(72) [(73)] Medication administration record--A record 
used to document the administration of a client's medications. 

(73) [(74)] Medication list--A list that includes all pre-
scription and over-the-counter medication that a client is currently tak-
ing, including the dosage, the frequency, and the method of adminis-
tration. 

(74) [(75)] Mitigation--An action taken to eliminate or re-
duce the probability of a disaster[,] or reduce a disaster's severity or 
consequences. 

(75) [(76)] Multiple location--A Medicare-approved ADS 
[alternate delivery site] that meets the definition in 42 CFR §418.3. 

(76) [(77)] Notarized copy--A sworn affidavit stating that 
attached copies are true and correct copies of the original documents. 

(77) [(78)] Nursing facility--An institution licensed as a 
nursing home under [the] Texas Health and Safety Code, Chapter 242. 

(78) [(79)] Nutritional counseling--Advising and assisting 
individuals or families on appropriate nutritional intake by integrating 
information from the nutrition assessment with information on food 
and other sources of nutrients and meal preparation consistent with cul-
tural background and socioeconomic status, with the goal being health 
promotion, disease prevention, and nutrition education. Nutritional 
counseling may include the following: 

(A) dialogue with the client to discuss current eating 
habits, exercise habits, food budget, and problems with food prepara-
tion; 

(B) discussion of dietary needs to help the client un-
derstand why certain foods should be included or excluded from the 
client's diet and to help with adjustment to the new or revised or exist-
ing diet plan; 

(C) a personalized written diet plan as ordered by the 
client's physician or practitioner, to include instructions for implemen-
tation; 

(D) providing the client with motivation to help the 
client understand and appreciate the importance of the diet plan in get-
ting and staying healthy; or 

(E) working with the client or the client's family mem-
bers by recommending ideas for meal planning, food budget planning, 
and appropriate food gifts. 

(79) [(80)] Occupational therapist--A person who is cur-
rently licensed under the [Occupational Therapy Practice Act,] Texas 
Occupations Code[,] Chapter 454, as an occupational therapist. 

(80) Online portal--A secure portal provided on the HHSC 
website for licensure activities, including for a HCSSA applicant to 
submit licensure applications and information. 

(81) Operating hours--The days of the week and the hours 
of day an agency's place of business is open as identified in an agency's 
written policy as required by §558.210 [§97.210] of this chapter (relat-
ing to Agency Operating Hours). 

(82) Original active client record--A record composed 
first-hand for a client currently receiving services. 

(83) Palliative--Ameliorating the symptoms associated 
with serious illness without the primary goal of curing an underlying 
condition. 

[(83) Palliative care-- Intervention services that focus pri-
marily on the reduction or abatement of physical, psychosocial, and 
spiritual symptoms of a terminal illness. It is client and family-cen-
tered care that optimizes quality of life by anticipating, preventing, and 
treating suffering. Palliative care throughout the continuum of illness 
involves addressing physical, intellectual, emotional, social, and spiri-
tual needs and facilitating client autonomy, access to information, and 
choice.] 
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(84) Parent agency--An agency's principal place of busi-
ness; the location where an agency develops and maintains adminis-
trative controls and provides supervision of branch offices and ADSs 
[alternate delivery sites]. 

(85) Parent company--A person, other than an individual, 
who has a direct 100 percent ownership interest in the owner of an 
agency. 

(86) Person--An individual, corporation, or association. 

(87) Personal assistance services--Routine ongoing care or 
services required by an individual in a residence or independent living 
environment that enable the individual to engage in the activities of 
daily living or to perform the physical functions required for indepen-
dent living, including respite services. The term includes: 

(A) personal care; 

(B) health-related services performed under circum-
stances that are defined as not constituting the practice of professional 
nursing by the Texas Board of Nursing; and 

(C) health-related tasks provided by unlicensed person-
nel under the delegation of a registered nurse or that a registered nurse 
determines do not require delegation. 

(88) Personal care--The provision of one or more of the 
following services required by an individual in a residence or indepen-
dent living environment: 

(A) bathing; 

(B) dressing; 

(C) grooming; 

(D) feeding; 

(E) exercising; 

(F) toileting; 

(G) positioning; 

(H) assisting with self-administered medications; 

(I) routine hair and skin care; and 

(J) transfer or ambulation. 

(89) Pharmacist--A person who is licensed to practice 
pharmacy under [the Texas Pharmacy Act,] Texas Occupations Code[,] 
Chapter 558. 

(90) Pharmacy--A facility defined in [the] Texas Occupa-
tions Code[,] §551.003(31), at which a prescription drug or medication 
order is received, processed, or dispensed, and which holds a pharmacy 
license issued under Texas Occupations Code Title 3, Subtitle J. 

(91) Physical therapist--A person who is currently licensed 
under Texas Occupations Code[,] Chapter 453, as a physical therapist. 

(92) Physician--This term includes a person who is: 

(A) licensed in Texas to practice medicine or osteopa-
thy in accordance with Texas Occupations Code[,] Chapter 155; 

(B) licensed in Arkansas, Louisiana, New Mexico, or 
Oklahoma to practice medicine, who is the treating physician of a client 
and orders home health or hospice services for the client, in accordance 
with [the] Texas Occupations Code[,] §151.056(b)(4); or 

(C) a commissioned or contract physician or surgeon 
who serves in the United States uniformed services or Public Health 

Service, if the person is not engaged in private practice, in accordance 
with the Texas Occupations Code[,] §151.052(a)(8). 

(93) Physician assistant--A person who is licensed under 
[the Physician Assistant Licensing Act,] Texas Occupations Code[,] 
Chapter 204, as a physician assistant. 

(94) Physician-delegated task--A task performed in accor-
dance with [the] Texas Occupations Code[,] Chapter 157, including 
orders signed by a physician that specify the delegated task, [the] indi-
vidual to whom the task is delegated, and [the] client's name. 

(95) Place of business--An office of a home and commu-
nity support services agency that maintains client records or directs 
home health, hospice, or personal assistance services. This term in-
cludes a parent agency, a branch office, and an ADS [alternate delivery 
site]. The term does not include an administrative support site. 

(96) Plan of care--The written orders of a practitioner for 
a client who requires skilled services. 

(97) Practitioner--A person who is currently licensed in a 
state in which the person practices as a physician, dentist, podiatrist, 
or a physician assistant, or a person who is an RN [a registered nurse] 
registered with the Texas Board of Nursing as an advanced practice 
nurse. 

(98) Preparedness--Actions taken in anticipation of a dis-
aster. 

(99) Presurvey training [conference]--A computer-based 
training provided by [conference held with] HHSC for [staff and] the 
applicant or the applicant's representatives to review licensure stan-
dards and survey documents, and to provide information regarding the 
survey process. 

(100) Progress note--A dated and signed written notation 
by agency personnel summarizing facts about care and the client's re-
sponse during a given period of time. 

(101) Psychoactive treatment--The provision of a skilled 
nursing visit to a client with a psychiatric diagnosis under the direction 
of a physician that includes one or more of the following: 

(A) assessment of alterations in mental status or evi-
dence of suicide ideation or tendencies; 

(B) teaching coping mechanisms or skills; 

(C) counseling activities; or 

(D) evaluation of the plan of care. 

(102) Recovery--Activities implemented during and after 
a disaster response designed to return an agency to its normal opera-
tions as quickly as possible. 

(103) Registered nurse delegation--Delegation by a regis-
tered nurse in accordance with: 

(A) 22 TAC Chapter 224 (concerning Delegation of 
Nursing Tasks by Registered Professional Nurses to Unlicensed Per-
sonnel for Clients with Acute Conditions or in Acute Care Environ-
ments); and 

(B) 22 TAC Chapter 225 (relating to RN Delegation 
to Unlicensed Personnel and Tasks Not Requiring Delegation in Inde-
pendent Living Environments for Clients with Stable and Predictable 
Conditions). 

(104) Residence--A place where a person resides, includ-
ing a home, a nursing facility, a convalescent home, or a residential 
unit. 
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(105) Residential unit--A facility that provides living quar-
ters and hospice services to clients admitted into the unit and that is in 
compliance with standards adopted under [the] Texas Health and Safety 
Code[,] Chapter 142. 

(106) Respiratory therapist--A person who is currently li-
censed under Texas Occupations Code[,] Chapter 604, as a respiratory 
care practitioner. 

(107) Respite services--Support options that are provided 
temporarily for the purpose of relief for a primary caregiver in provid-
ing care to individuals of all ages with disabilities or at risk of abuse or 
neglect. 

(108) Response--Actions taken immediately before an im-
pending disaster or during and after a disaster to address the immediate 
and short-term effects of the disaster. 

(109) Restraint--A restraint is: 

(A) a manual method, physical or mechanical device, 
material, or equipment that immobilizes or reduces the ability of a 
client in a hospice inpatient unit to move his or her arms, legs, body, 
or head freely, but does not include a device, such as an orthopedically 
prescribed device, a surgical dressing or bandage, a protective helmet, 
or other method that involves the physical holding of the client for the 
purpose of: 

(i) conducting a routine physical examination or 
test; 

(ii) protecting the client from falling out of bed; or 

(iii) permitting the client to participate in activities 
without the risk of physical harm, not including a physical escort; or 

(B) a drug or medication when used as a restriction to 
manage a client's behavior or restrict the client's freedom of movement 
in a hospice inpatient unit, but not as a standard treatment or medication 
dosage for the client's condition. 

(110) RN--Registered nurse. A person who is currently 
licensed under the Nursing Practice Act, Texas Occupations Code[,] 
Chapter 301, as a registered nurse. 

(111) Seclusion--The involuntary confinement of a client 
alone in a room or an area in a hospice inpatient unit from which the 
client is physically prevented from leaving. 

(112) Section--A reference to a specific rule in this chapter. 

(113) Service area--A geographic area established by an 
agency in which all or some of the agency's services are available. 

(114) Skilled services--Services in accordance with a plan 
of care that require the skills of: 

(A) an RN [a registered nurse]; 

(B) an LVN [a licensed vocational nurse]; 

(C) a physical therapist; 

(D) an occupational therapist; 

(E) a respiratory therapist; 

(F) a speech-language pathologist; 

(G) an audiologist; 

(H) a social worker; or 

(I) a dietitian. 

(115) Social worker--A person who is currently licensed 
as a social worker under Texas Occupations Code[,] Chapter 505. 

(116) Speech-language pathologist--A person who is cur-
rently licensed as a speech-language pathologist under Texas Occupa-
tions Code[,] Chapter 401. 

(117) Statute--[The] Texas Health and Safety Code[,] 
Chapter 142. 

(118) Substantial compliance--A finding in which an 
agency receives no recommendation for enforcement action after a 
survey. 

(119) Supervised practical training--Hospice aide training 
that is conducted in a laboratory or other setting in which the trainee 
demonstrates knowledge while performing tasks on an individual. The 
training is supervised by an RN [a registered nurse] or by an LVN [a li-
censed vocational nurse] who works under the direction of a registered 
nurse. 

(120) Supervising nurse--The person responsible for su-
pervising skilled services provided by an agency and who has the quali-
fications described in §558.244(c) [§97.244(c)] of this chapter (relating 
to Administrator Qualifications and Conditions and Supervising Nurse 
Qualifications). This person may also be known as the director of nurs-
ing or similar title. 

(121) Supervision--Authoritative procedural guidance by 
a qualified person for the accomplishment of a function or activity with 
initial direction and periodic inspection of the actual act of accomplish-
ing the function or activity. 

(122) Supportive palliative care--Physician-directed inter-
disciplinary patient and family-centered care provided to a patient with 
a serious illness without regard to the patient's age or terminal progno-
sis that: 

(A) may be provided concurrently with methods of 
treatment or therapies that seek to cure or minimize the effects of the 
patient's illness; and 

(B) seek to optimize the quality of life for a patient with 
a life-threatening or life-limiting illness and the patient's family through 
various methods, including methods that seek to: 

(i) anticipate, prevent, and treat the patient's total 
suffering related to the patient's physical, emotional, social, and spiri-
tual condition; 

(ii) address the physical, intellectual, emotional, 
cultural, social, and spiritual needs of the patient; and 

(iii) facilitate for the patient, regarding treatment 
options, education, informed consent, and expression of desires. 

(123) [(122)] Support services--Social, spiritual, and emo-
tional care provided to a client and a client's family by a hospice. 

(124) [(123)] Survey--An on-site inspection or complaint 
investigation conducted by an HHSC representative to determine if an 
agency is in compliance with the Statute [statute] and this chapter or in 
compliance with applicable federal requirements or both. 

(125) TAC--Texas Administrative Code. 

(126) [(124)] Terminal illness--An illness for which there 
is a limited prognosis if the illness runs its usual course. 

(127) [(125)] Unlicensed person--A person not licensed as 
a health care provider. The term includes home health aides, hospice 
aides, hospice homemakers, medication aides permitted by HHSC, and 
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other unlicensed individuals providing personal care or assistance in 
health services. 

(128) [(126)] Unsatisfied judgments--A failure to fully 
carry out the terms or meet the obligation of a court's final disposition 
on the matters before it in a suit regarding the operation of an agency. 

(129) [(127)] Violation--A finding of noncompliance with 
this chapter or the Statute [statute] resulting from a survey. 

(130) [(128)] Volunteer--An individual who provides as-
sistance to a home and community support services agency without 
compensation other than reimbursement for actual expenses. 

(131) [(129)] Working day--Any day except Saturday, 
Sunday, a state holiday, or a federal holiday. 

§558.3. License Fees. 

(a) The schedule of fees for licensure of an agency authorized 
to provide one or more services is as follows: 

(1) initial (includes change of ownership) license 
fee--$2,625 [$1,750]; 

(2) renewal license fee for a three-year license--$2,625 
[$1,750]; 

(3) renewal license fee for a two-year license--$1,750; 

(4) [(3)] initial (includes change of ownership) branch of-
fice license fee--$2,625 [$1,750]; 

(5) [(4)] renewal branch office license fee for a three-year 
license--$2,625 [$1,750]; 

(6) renewal branch office license fee for a two-year license-
-$1,750; 

(7) [(5)] initial (includes change of ownership) ADS 
[alternate delivery site] license fee--$1,000; [and] 

(8) [(6)] renewal ADS [alternate delivery site] license fee 
for a three-year license--$900; and [$600.] 

(9) renewal ADS license fee for a two-year license--$600. 

(b) Separate fees for branch office and ADS licenses and re-
newals are required for each physical address. To renew a branch office 
or ADS license, the licensee must submit the renewal application and 
payment in full, of all applicable licensing fees, for each branch office 
and ADS sought to be renewed, at the same time as the parent agency 
submission for renewal. 

(c) [(b)] A [The] late fee assessed under Subchapter B 
[established in §97.17] of this chapter (relating to Criteria and Eli-
gibility, Application Procedures, and Issuance of [for] a [Renewal] 
License) is one-half the amount of the required renewal license fee 
established in subsection (a) of this section. If HHSC assesses a late 
fee described in this subsection, the applicant must pay the applicable 
renewal application fee in full plus the late [required renewal] fee 
described in this section. HHSC may assess a separate late fee for 
each parent agency, branch office, and ADS renewal application. 

(d) [(c)] If an applicant for an initial license based on a 
change of ownership submits a late application for a license to HHSC 
[DADS], as described in §558.25 [§97.25] of this chapter (relating to 
[Application Procedures and] Requirements for Change of Owner-
ship), the applicant must pay the required initial license fee, as set out 
in subsection (a) of this section, plus a late fee of $250. 

(e) [(d)] HHSC [DADS] does not review [consider] an appli-
cation [as officially submitted] until the applicant submits the applica-

tion and the online portal reflects a status of payment received [pays 
the required license fee. The fee must accompany the application]. 

(f) [(e)] A fee paid to HHSC [DADS] is not refundable but 
may be reimbursed under the circumstances and conditions described 
in §558.31 [, except as provided by §97.31] of this chapter (relating to 
Time Frames for Processing and Issuing a License). 

(g) [(f)] HHSC accepts payment of required fees made in 
accordance with options made available through the online portal. 
[DADS accepts a certified check, money order, company check or 
personal check made out to the Department of Aging and Disability 
Services in payment for a required fee.] 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005031 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER B. CRITERIA AND 
ELIGIBILITY, APPLICATION PROCEDURES, 
AND ISSUANCE OF A LICENSE 
26 TAC §§558.11 - 558.13, 558.15, 558.17, 558.19, 558.21, 
558.23, 558.25, 558.27. 558.29 - 558.31 

STATUTORY AUTHORITY 

The amendments and new section are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agencies; 
and Texas Health and Safety Code §§142.012, 142.010, and 
142.006(b), which respectively authorize the Executive Commis-
sion of HHSC to adopt rules in accordance with those sections 
that are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies li-
censed under that Chapter, set reasonable license fees for such 
agencies, and establish a system for staggered three-year li-
cense expiration dates. 
The amendments and new section implement Texas Govern-
ment Code §531.0055 and Texas Health and Safety Code 
§§142.012, 142.010(a), 142.006(b) and 142.0095, and Texas 
Health and Safety Code Chapter 142, Subchapter C. 
§558.11. Criteria and Eligibility for Licensing. 

(a) An applicant for a license must not admit a client or initi-
ate services until the applicant completes the application process and 
receives an initial license. 

(b) A first-time application for a license is an application for 
an initial license. 

(c) An application for a license when there is a change of own-
ership is an application for an initial license. 
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(d) A separate license is required for each place of business as 
defined in §558.2 [§97.2] of this chapter (relating to Definitions). 

(e) An agency's place of business must be located in and have 
an address in Texas. An agency located in another state must receive a 
license as a parent agency in Texas to operate as an agency in Texas. 

(f) An applicant must be at least 18 years of age. 

(g) Before issuing a license, HHSC [DADS] considers the 
background [and qualifications] of: 

(1) the applicant; 

(2) a controlling person of the applicant; 

(3) a person with a disclosable interest; 

(4) an affiliate of the applicant; and 

[(5) the administrator;] 

[(6) the alternate administrator; and] 

(5) [(7)] the chief financial officer. 

(h) Before issuing a license, HHSC considers the background 
and qualifications of the administrator and alternate administrator in 
accordance with §558.244 of this chapter (relating Administrator Qual-
ifications and Conditions and Supervising Nurse Qualifications). 

(i) [(h)] HHSC [DADS] may deny an application for an initial 
license or for renewal of a license if a [any] person described in sub-
section (g) or (h) of this section: 

(1) on the date of the application: 

(A) is subject to denial or refusal as described in Chap-
ter 560 [99] of this title (relating to Denial or Refusal of License) during 
the time frames described in that chapter; 

(B) has an unsatisfied final judgment in any state or 
other jurisdiction; or 

[(C) is in default on a guaranteed student loan (Educa-
tion Code, §57.491); or] 

(C) [(D)] is delinquent on child support obligations 
(Texas Family Code[,] Chapter 232); 

(2) for two years preceding the date of the application, has 
a history in any state or other jurisdiction of any of the following: 

(A) an unresolved federal or state tax lien; 

(B) an eviction involving any property or space used as 
an inpatient hospice agency; or 

(C) an unresolved final Medicare or Medicaid audit ex-
ception; or 

(3) for 12 [twelve] months preceding the date of the ap-
plication, has a history in any state or other jurisdiction of any of the 
following: 

(A) denial, suspension, or revocation of an agency li-
cense or a license for a health care facility; 

(B) surrendering a license before expiration or allowing 
a license to expire instead of the licensing authority proceeding with 
enforcement action; 

(C) a Medicaid or Medicare sanction or penalty relating 
to the operation of an agency or a health care facility; 

(D) operating an agency that has been decertified in any 
state under Medicare or Medicaid; or 

(E) debarment, exclusion, or involuntary contract can-
cellation in any state from Medicare or Medicaid. 

§558.12. General Application. 
(a) An applicant must submit an application on the forms pre-

scribed by HHSC through the online portal. 

(b) An applicant must complete and furnish all documents and 
information that HHSC requests in accordance with instructions pro-
vided with the application. All uploaded documents an applicant sub-
mits must be complete and accurate. If an applicant provides incor-
rect or false information, or withholds information, on an application, 
HHSC may: 

(1) deny the application; or 

(2) assess an administrative penalty, as described in 
§558.602(e)(5) of this chapter (relating to Administrative Penalties). 

(c) When an applicant submits an application through the on-
line portal with full payment of applicable license fees, HHSC reviews 
the application and supporting documents to determine if it is complete 
and accurate. A complete and accurate application includes all docu-
ments and information that HHSC requests as part of the application 
process. 

(1) HHSC processes the application in accordance with 
time frames established in §558.31 of this subchapter (relating to Time 
Frames for Processing and Issuing a License). 

(2) If an applicant decides not to continue the application 
process for a license after submitting the application and license fee, 
the applicant must submit a written request to HHSC to withdraw the 
application. HHSC does not refund the license fee. 

(d) If an application is not complete and accurate, HHSC pro-
vides the applicant with electronic notice through the online portal, that 
the application is incomplete and specifies the information required to 
complete the application. 

(1) The applicant must submit to HHSC, through the on-
line portal, the additional information requested to complete the appli-
cation by no later than 30 days after the date of the notice. HHSC sends 
only one electronic notice through the online portal of the information 
needed to complete the application. 

(2) If an applicant fails to submit the required information 
to complete the application within 30 days after HHSC provides elec-
tronic notice through the online portal, HHSC considers the application 
incomplete and may deny the application. If HHSC denies the appli-
cation, HHSC does not refund the license fee. 

(3) HHSC, at its discretion, may accept information later 
than 30 days based on extenuating circumstances. HHSC may assess 
the late fee authorized in §558.3(c) and set out in §558.3(d) of this chap-
ter (relating to License Fees) for the parent agency and any applicable 
branch offices or ADSs for failure to comply with paragraph (1) of this 
subsection. 

(e) HHSC may deny issuance of a license for any of the rea-
sons specified in §558.21 of this subchapter (relating to Denial of an 
Application or a License). 

§558.13. Obtaining [Application Procedures for] an Initial License. 
(a) The following staff must complete the Presurvey Training 

[a presurvey conference training] before submitting an application for 
a license: 

(1) the administrator and alternate administrator; and 

(2) the supervising nurse and alternate supervising nurse of 
an agency that provides licensed home health services with or without 

PROPOSED RULES December 18, 2020 45 TexReg 9045 



home dialysis designation, licensed and certified home health services 
with or without home dialysis designation, or hospice services. 

[(b) When applying for a license, an applicant must not pro-
vide incorrect or false information on an application or an attachment 
to an application or withhold information from an application or an at-
tachment to an application. If an applicant provides incorrect or false 
information on, or withholds information from, an application or an 
attachment to an application, HHSC may deny the application as de-
scribed in §97.21 of this subchapter (relating to Denial of an Applica-
tion or a License).] 

[(c) Upon request, HHSC furnishes a person with an applica-
tion packet for a license.] 

(b) [(d)] An applicant may request to be licensed in one or 
more of the following categories: 

(1) licensed and certified home health services; 

(2) licensed and certified home health services with home 
dialysis designation; 

(3) licensed home health services; 

(4) licensed home health services with home dialysis des-
ignation; 

(5) hospice services; or 

(6) personal assistance services. 

(c) [(e)] HHSC does not require an agency to be licensed in 
more than one category if the category for which the agency is licensed 
includes the services the agency provides. 

[(f) An applicant must complete and furnish all documents and 
information that HHSC requests in accordance with instructions pro-
vided with the application packet. All submitted documents must be 
notarized copies or originals.] 

[(g) After receiving an application packet and license fee, 
HHSC reviews the material to determine if it is complete and correct. 
A complete and correct application packet includes all documents and 
information that HHSC requests as part of the application process. If 
HHSC receives no fee or a partial fee, HHSC returns the application 
packet and the fee to the applicant.] 

[(1) HHSC processes the application packet in accordance 
with time frames established in §97.31 of this chapter (relating to Time 
Frames for Processing and Issuing a License).] 

[(2) If an applicant decides not to continue the application 
process for an initial license after submitting the application packet and 
license fee, the applicant must submit to HHSC a written request to 
withdraw the application. HHSC does not refund the license fee.] 

[(3) If an applicant receives a notice from HHSC that some 
or all of the information required by this section has been omitted, the 
applicant must submit the required information to HHSC no later than 
30 days after the date of the notice. If an applicant fails to submit 
the required information within 30 days after the notice date, HHSC 
considers the application packet incomplete and denies the application. 
If HHSC denies the application, HHSC does not refund the license fee.] 

(d) [(h)] An applicant who has requested the category of li-
censed and certified home health services on the initial license appli-
cation must also apply to CMS for certification as a Medicare-certified 
agency under the 42 United States Code Chapter 7, Subchapter XVIII 
[Social Security Act, Title XVIII]. 

(1) While the applicant is waiting for CMS to certify it as 
a Medicare-certified agency: 

(A) HHSC issues an initial license reflecting the cate-
gory of licensed home health services if the applicant meets the criteria 
for the license; and 

(B) the applicant must comply with the Medicare con-
ditions of participation for home health agencies in 42 CFR [Code of 
Federal Regulations,] Part 484, as if the applicant were dually certified. 

(2) If CMS certifies an agency to participate in the Medi-
care program during the initial license period, HHSC sends a notice 
to the agency that the category of licensed and certified home health 
services has been added to the license. If the agency wants to remove 
the licensed home health services category from the agency's license 
after the category of licensed and certified home health services has 
been added, the agency must submit to HHSC an application through 
the online portal [a written request] to remove that category from the 
agency's license. 

(3) If CMS denies certification to an agency or an agency 
withdraws the application for participation in the Medicare program, 
the agency may retain the category of licensed home health services on 
its license. 

(e) [(i)] An applicant for an initial license must comply with 
§558.30 [§97.30] of this subchapter (relating to Operation of an Inpa-
tient Unit at a Parent Agency) to operate an inpatient unit at the appli-
cant's parent agency. 

§558.15. Issuance of an Initial License. 
(a) HHSC [DADS] issues an initial license when HHSC 

[DADS] determines: 

(1) the [an] application, including supporting documents, 
submitted is [and license fee are] complete and accurate [correct]; [and] 

(2) HHSC has received funds constituting full payment of 
all applicable license fees, including late fees; and 

(3) [(2)] an applicant meets the criteria for a license as de-
scribed in §558.11 [§97.11] of this subchapter (relating to Criteria and 
Eligibility for Licensing) and §558.13 of this subchapter (relating to 
Obtaining an Initial License). 

(b) An initial license is valid for three [two] years from the 
date of issuance. 

(c) HHSC [DADS] may deny an application to renew an initial 
license, or revoke or suspend an initial license, if an agency fails to: 

(1) meet the requirements for an initial survey as specified 
in Subchapter E of this chapter (relating to Licensure Surveys); or 

(2) maintain [substantial] compliance with the Statute 
[statute] and this chapter for the services authorized under the license. 

(d) HHSC [DADS] may deny an application for an initial li-
cense for any of the reasons specified in §558.21 [§97.21] of this chap-
ter (relating to Denial of an Application or a License). 

(e) A license designates an agency's place of business from 
which services are to be provided and designates an agency's authorized 
category or categories of service. 

§558.17. Application Procedures for a Renewal License. 
(a) To renew its license [An agency license is valid for two 

years. To continue providing services to clients after a license expires], 
an agency must submit a renewal application through the online portal 
[renew the license]. 

(b) An agency must submit its renewal application in accor-
dance with §558.12 of this subchapter (relating to General Applica-
tion) when submitting a renewal application through the online portal. 
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[not provide incorrect or false information on a renewal application or 
an attachment to a renewal application or withhold information from 
a renewal application or an attachment to a renewal application. If an 
agency provides incorrect or false information on a renewal applica-
tion or an attachment to a renewal application or withholds information 
from a renewal application or an attachment to a renewal application, 
HHSC may deny the renewal application as described in §97.21 of this 
subchapter (relating to Denial of an Application or a License) and as-
sess an administrative penalty, as described in §97.602(e)(5) of this 
chapter (relating to Administrative Penalties).] 

(c) For each license period, an agency must provide services 
to at least one client to be eligible to renew its license. 

(d) HHSC does not require an agency to admit a client under 
each category of service authorized under the license to be eligible to 
renew its license. 

[(e) An agency must document the services that the agency 
provided to a client and keep the documentation readily available for 
review by an HHSC surveyor.] 

(e) [(f)] With each renewal application, an [accredited] agency 
accredited by an accreditation organization referenced in §558.503 of 
this chapter (relating to Exemption from Survey) must submit to HHSC 
through the online portal a copy of the accreditation documentation that 
the agency receives from the accreditation organization. 

(f) [(g)] At least 120 days before the expiration date of a li-
cense, HHSC makes the renewal application and instructions available 
through the online portal. HHSC notifies the agency with electronic 
[HHSC sends written notice of expiration of a license to an agency at 
least 120 days before the expiration date of the license. The written] 
notice that the [includes an] application and instructions to renew the 
license are made available through the online portal [and instructions 
for completing the application]. 

(1) If the renewal application is not made available by [an 
agency does not receive notice of expiration from] HHSC in accor-
dance with this subsection, the agency must, at least 90 days before 
the expiration date of a license, notify HHSC in writing that it has not 
received notice of expiration and request that HHSC make a renewal 
application available. 

(2) To avoid a late fee, an [An] agency must submit to 
HHSC a complete and accurate [correct] renewal application, as de-
scribed in §558.12(c) of this subchapter, with full payment of all [and 
the] required license fees as [fee] specified in §558.3 [§97.3] of this 
chapter (relating to License Fees), [postmarked] no later than the 45th 
day before the expiration date of the license. 

(3) If an agency submits a renewal application [that is post-
marked] after the 45th day before the expiration date of a license, but 
before the expiration date of the license, HHSC assesses the late fee set 
out in §558.3(c) [§97.3(b)] of this chapter for failure to comply with 
paragraph (2) of this subsection. 

[(4) An agency must submit documents with the renewal 
application that are notarized copies or originals.] 

[(h) After receiving a renewal application and the renewal li-
cense fee, HHSC reviews the application to determine if it is complete 
and correct. A complete and correct renewal application includes all 
requested documents and information, and the required fee.] 

[(1) HHSC processes the renewal application according to 
the time frames in §97.31 of this chapter (relating to Time Frames for 
Processing and Issuing a License).] 

[(2) If an agency decides not to continue the application 
process for a renewal license after submitting the renewal application 
and the renewal license fee, the agency must submit to HHSC a nota-
rized statement requesting to withdraw the renewal application. HHSC 
does not refund the renewal license fee.] 

[(3) HHSC notifies an agency, in writing, if an application 
does not include all documents and information. An agency must sub-
mit the missing documents or information to HHSC postmarked no 
later than 30 days after the date of the notice or HHSC considers the 
renewal application incomplete and denies the application. If HHSC 
denies the renewal application, HHSC does not refund the renewal li-
cense fee.] 

[(4) If an agency receives a written notice from HHSC that 
a late fee is assessed in accordance with subsection (g) of this section, 
the agency's payment of the late fee must be postmarked no later than 
30 days after the date of the notice or HHSC considers the renewal 
application incomplete and denies the application. If HHSC denies the 
renewal application, HHSC does not refund the renewal license fee.] 

(g) [(i)] If an agency submits a renewal application to HHSC 
[that is postmarked] after the expiration date of the license, HHSC de-
nies the renewal application and does not refund the renewal license 
fee. The agency is not eligible to renew the license and must cease 
operation on the date the license expires. An agency whose license 
expires must apply for an initial license in accordance with §558.13 
[§97.13] of this subchapter (relating to Obtaining [Application Proce-
dures for] an Initial License). 

(h) [(j)] If an agency submits a [timely] renewal application 
before the expiration date of the license in accordance with this 
subsection [section], the license does not expire until HHSC has made 
a final determination on the application. 

(1) If [and] an enforcement action is pending at the time 
the renewal applicant submits a renewal application, the agency's li-
cense does not expire and [to revoke, suspend, or deny renewal of the 
license is pending at the time of submission,] the agency may continue 
to operate until HHSC had made a final determination on the applica-
tion, concurrent with the agency's [, and the license is valid until the 
agency has had an] opportunity for a formal hearing as described in 
§558.601 [§97.601] of this chapter (relating to Enforcement Actions). 
[Until the action to revoke, suspend, or deny renewal of the license is 
completed, the agency must continue to submit a renewal application 
in accordance with this section. HHSC issues a renewal license only if 
HHSC determines the reason for the proposed action no longer exists.] 

(2) A license expires if the license holder fails to submit a 
renewal application in accordance with the subsection before the expi-
ration date. 

(i) [(k)] If a license holder fails to submit a [timely] renewal 
application in accordance with subsection (h) of this section because 
the license holder is or was on active duty with the armed forces of the 
United States of America outside the State [state] of Texas, the license 
holder may renew the license pursuant to this subsection. 

(1) An individual having power of attorney from the li-
cense holder or other authority to act on behalf of the license holder may 
request renewal of the license. The renewal application must include a 
current address and telephone number for the individual requesting the 
renewal. 

(2) An agency may submit a request for a renewal appli-
cation through the online portal before or after the expiration of the 
license. 
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(3) A copy of the official orders or other official military 
documentation showing that the license holder is or was on active mil-
itary duty serving outside the State [state] of Texas must be submitted 
to HHSC with the renewal application. 

(4) A copy of the power of attorney from the license holder 
or other authority to act on behalf of the license holder must be submit-
ted to HHSC with the renewal application. 

(5) A license holder applying to renew [renewing] a license 
under this subsection must pay the required renewal fee in full. 

(6) A license holder may not operate the agency for which 
the license was obtained after the expiration of the license unless and 
until HHSC renews the license. 

(7) This subsection applies to a license holder who is an 
individual or a partnership comprised of individuals, all of whom are 
or were on active duty with the armed forces of the United States of 
America serving outside the State [state] of Texas. 

(j) [(l)] An applicant for a renewal license must comply with 
§558.30 [§97.30] of this subchapter (relating to Operation of an Inpa-
tient Unit at a Parent Agency) to operate an inpatient unit at the appli-
cant's parent agency. 

§558.19. Issuance of a Renewal License. 

(a) A license issued under this chapter expires three years after 
the date HHSC issues it, except as provided in subsections (e)(1) and 
(f)(1) of this section [renewal license is valid for two years. The new 
licensure period begins the day after the previous license expires]. 

(b) Except as specified in §558.503 [§97.503] of this chapter 
(relating to Exemption From a Survey), HHSC [DADS] may not renew 
an initial license unless HHSC [DADS] conducts an initial survey of 
the agency. For renewal of an initial license, an agency must: 

(1) meet the requirements for an initial survey as specified 
in Subchapter E of this chapter (relating to Licensure Surveys); 

(2) demonstrate substantial compliance with the Statute 
[statute] and this chapter for the services authorized under the license 
as confirmed by an initial survey; and 

(3) apply for renewal of the license in accordance with 
§558.17 [§97.17] of this subchapter (relating to Application Proce-
dures for a Renewal License). 

(c) For renewal of a license other than an initial license, an 
agency must: 

(1) maintain substantial compliance with the Statute 
[statute] and this chapter for the services authorized under the license; 
and 

(2) apply for renewal of the license in accordance with 
§558.17 [§97.17] of this subchapter. 

(d) If HHSC grants the renewal application, it issues a renewal 
license effective on the day after the previous license expires. 

(e) If HHSC renews a license that expires after February 1, 
2021, and before January 1, 2022, HHSC: 

(1) issues a license that is valid for two years, if the license 
is for an agency with a license number that ends in 0-3 or 7-9; and 

(2) issues a license that is valid for three years, if the license 
is for an agency with a license number that ends in 4-6. 

(f) If HHSC renews a license that expires after February 1, 
2021, and before January 1, 2023, HHSC: 

(1) issues a license that is valid for two years, if the license 
is for an agency with a license number that ends in 4-6; and 

(2) issues a license that is valid for three years, if the license 
is for an agency with a license number that ends in 0-3 or 7-9. 

(g) [(d)] HHSC [DADS] may deny a renewal application: 

(1) if an agency fails to meet the eligibility criteria in 
§558.11 [§97.11] of this subchapter (relating to Criteria and Eligibility 
for Licensing); 

(2) if the agency fails to meet the requirements for renewal 
of a license as specified in this subchapter [section]; or 

(3) for any of the reasons specified in §558.21 [§97.21] of 
this subchapter (relating to Denial of an Application or a License). 

(h) [(e)] A renewal license designates an agency's place of 
business from which services are to be provided or directed and desig-
nates an agency's authorized category or categories of service. 

§558.21. Denial of an Application or a License. 

(a) HHSC [DADS] may deny an application for [an initial li-
cense or for renewal of] a license on any ground described in this chap-
ter, or if any person described in §558.11(g) or (h) [§97.11(g)] of this 
subchapter (relating to Criteria and Eligibility for Licensing): 

(1) fails to comply with the Statute [statute]; 

(2) fails to comply with this chapter; 

(3) knowingly aids, abets, or permits another person to vi-
olate the Statute [statute] or this chapter; 

(4) fails to meet the criteria for a license established in 
§558.11 [§97.11] of this subchapter; or 

(5) violates Texas Occupations Code[,] §102.001 [(relating 
to Soliciting Patients; Offense) or §102.006 (relating to Failure to Dis-
close; Offense)]. 

(b) If HHSC [DADS] denies an application for [an initial li-
cense or for renewal of] a license, the applicant or agency may request 
an administrative hearing in accordance with §558.601 [§97.601] of 
this chapter (relating to Enforcement Actions). 

§558.23. Change of Ownership. 

(a) A license holder may not transfer its license. If there is a 
change of ownership, the license holder's license becomes invalid on 
the date of the licensure change of ownership. The prospective license 
holder must apply for [obtain] a license in accordance with §558.12 of 
this subchapter (relating to General Application) and §558.13 [§97.13] 
of this subchapter (relating to Obtaining [Application Procedures for] 
an Initial License). 

(b) If HHSC grants the application for an initial change of 
ownership license and allows an initial change of ownership applica-
tion to occur without a gap in the agency's licensed status, the license 
holder at the time of the application must maintain an active and valid 
license until HHSC grants and issues an initial license to the change of 
ownership applicant. 

(c) [(b)] A change of ownership for a parent agency is a change 
of ownership for the parent agency's branch office or ADS [alternate 
delivery site] and requires the submittal of an [initial] application and 
license fee for each [the] branch office and ADS at the same time as 
the parent agency application and fee [or alternate delivery site]. 

(d) [(c)] HHSC [DADS] conducts an on-site health inspection 
to verify compliance with the licensure requirements after issuing a 
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license as a result of a change of ownership. HHSC [DADS] may con-
duct a desk review instead of an on-site health inspection after issuing 
a license as a result of a change of ownership if: 

(1) less than 50 percent of the direct or indirect ownership 
interest in the former license holder changed, when compared to the 
new license holder; or 

(2) every owner with a disclosable interest in the new li-
cense holder had a disclosable interest in the former license holder. 

(e) [(d)] For an agency [agencies] licensed to provide licensed 
and certified home health services or certified, as well as [and] licensed, 
to provide [ and certified] hospice services, applicable federal laws and 
regulations relating to change of ownership or control apply in addition 
to the requirements of this section. 

§558.25. [Application Procedures and] Requirements for Change of 
Ownership. 

[(a)] [An application for an initial license resulting from a 
change of ownership must be requested at least 60 days before the 
effective date of the change of ownership.] 

[(1)] To apply for an initial change of ownership license 
[avoid a gap in the license period], a prospective new owner must sub-
mit an initial license application to HHSC through the online portal 
in accordance with paragraph (2) of this subsection. The application 
must be [a] complete and accurate, as described in §558.12(c) of this 
subchapter (relating to General Application), and the applicant must 
submit [correct application packet for a license and] the appropriate li-
cense fee with the application. [to DADS at least 30 days before the 
anticipated date of sale or other transfer of ownership, and before ex-
piration date of the license.] 

(1) The change of ownership applicant must submit the 
complete and accurate initial application with full payment of required 
license fees at least 30 days before the anticipated date of sale or other 
transfer of ownership and before the expiration date of the license. 

(A) HHSC may accept a change of ownership applica-
tion less than 30 days before the effective date. 

(B) HHSC may assess a late fee set out in §558.3(d) of 
this chapter (relating to License Fees). 

[(2) An applicant must submit a complete and correct ap-
plication packet to DADS in accordance with the instructions provided 
with the application packet.] 

(2) [(3)] The change of ownership [An] applicant must 
apply for the initial license in accordance with §558.23(a) of this 
subchapter (relating to Change of Ownership) and meet the criteria 
for a license as described in §558.11 [§97.11] of this subchapter 
(relating to Criteria and Eligibility for Licensing) and §558.13 of this 
subchapter (relating to Obtaining an Initial License). 

(3) [(4)] If an applicant submits a complete and accurate 
[timely and sufficient] application through the online portal, has met all 
the criteria for a license, [packet] and HHSC has received funds consti-
tuting full payment of all required license fee [and meets all criteria for 
a license,] HHSC [DADS] issues the change of ownership applicant an 
initial [a] license. The effective [on the] date of the license constitutes 
the licensure change [transfer] of ownership date. [DADS considers an 
applicant to have filed a timely and sufficient application for a license 
if the applicant submits:] 

[(A) a complete and correct application packet and li-
cense fee to DADS that is postmarked at least 30 days before the an-
ticipated date of sale or other transfer of ownership, and before the 
expiration date of the license;] 

[(B) an incomplete application packet and license fee 
to DADS with a letter explaining the circumstances that prevented its 
completion that is postmarked at least 30 days before the anticipated 
date of sale or other transfer of ownership, and before the expiration 
date of the license; and DADS accepts the explanation. The applicant 
must submit the missing information to DADS within 30 days after the 
date of the letter;] 

[(C) a complete and correct application packet and li-
cense fee to DADS that is postmarked less than 30 days before the 
anticipated date of sale or other transfer of ownership, and before the 
expiration date of the license; and the applicant pays the late fee set out 
in §97.3(d) of this chapter (relating to License Fees); or] 

[(D) a complete and correct application packet and li-
cense fee to DADS that is received by the date of sale or other transfer 
of ownership, and before the expiration date of the license; and the ap-
plicant proves to DADS' satisfaction that the health and safety of the 
agency's clients required an emergency change of ownership.] 

[(5) If an applicant files a timely application packet and li-
cense fee, but DADS determines that the application packet is incom-
plete and a letter explaining the circumstances that prevented its com-
pletion was not filed with the application, DADS considers the appli-
cation timely filed but incomplete.] 

[(A) DADS provides the applicant with written notifi-
cation of the missing information required to complete the application 
and may assess the late fee set out in §97.3(d) of this chapter for failure 
to comply with paragraph (1) of this subsection.] 

[(B) An applicant must submit the required information 
and late fee, if assessed, no later than 30 days after the date of the notice. 
If an applicant fails to submit the required information within 30 days 
after the notice date, DADS considers the application incomplete and 
DADS denies the license. If DADS denies the license, DADS does not 
refund the license fee.] 

(4) [(6)] The initial license issued to the new owner is valid 
for three [two] years from the date of issuance. 

[(7) The previous owner's license is void on the effective 
date of the new owner's initial license. The previous owner's license 
must be surrendered to DADS within five working days after the effec-
tive date of the change of ownership.] 

[(8) DADS may deny issuance of a license for any of the 
reasons specified in §97.21 of this subchapter (relating to Denial of an 
Application or a License).] 

[(b) For agencies licensed to provide licensed and certified 
home health services and licensed and certified hospice services, ap-
plicable federal laws and regulations relating to change of ownership 
or control apply in addition to the requirements of this section.] 

§558.27. Application and Issuance of an Initial [a] Branch Office 
License. 

(a) An agency with a current license to provide licensed home 
health services, licensed and certified home health services, or personal 
assistance services may qualify for a branch office license, if the parent 
agency: 

(1) is found to be in substantial compliance with the Statute 
[statute] and this chapter; [and] 

(2) has no enforcement action pending against the license; 
and [.] 

(3) meets its initial survey requirements before HHSC ap-
proves a branch office license. 
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[(b) Upon request, DADS furnishes a parent agency with an 
application packet for a branch office license.] 

(b) [(c)] To apply for a branch office license, an [An] agency 
must submit an application for the license to HHSC through the online 
portal, in accordance with §558.12 of this subchapter (relating to Gen-
eral Application). [to DADS a complete and correct application packet 
and the required license fee for a branch office license in accordance 
with the instructions provided with the application packet. A complete 
and correct application packet includes all documents and information 
that DADS requests as part of the application process.] 

[(d) DADS reviews an application packet for a branch office 
license to determine whether it is complete and correct.] 

[(1) DADS processes an application packet for a branch 
office license according to the time frames in §97.31 of this chapter 
(relating to Time Frames for Processing and Issuing a License).] 

[(2) If an agency receives a notice from DADS that some or 
all of the information required by this section is missing or incomplete, 
the agency must submit the required information no later than 30 days 
after the date of the notice. If an agency fails to submit the required 
information within 30 days after the notice date, DADS considers the 
application for a branch office license incomplete and denies the ap-
plication. If DADS denies the application, DADS does not refund the 
license fee.] 

(c) [(e)] A designated survey office conducts a review of an 
agency's request to establish a branch office. The survey office makes 
a recommendation to approve or disapprove the branch office request. 

(d) [(f)] HHSC [DADS] approves or denies the application for 
a branch office license after considering the designated survey office's 
recommendation. If HHSC [DADS] denies the application, HHSC 
[DADS] sends the agency a written notice: 

(1) [informing the agency] of its decision; and 

(2) [providing] the agency's [agency with an] opportunity 
to appeal its decision through a formal hearing process as described in 
§558.601 [§97.601] of this chapter (relating to Enforcement Actions). 

(e) [(g)] CMS approves or denies the branch location if an 
agency is licensed to provide licensed and certified home health ser-
vices. 

(f) [(h)] A branch office license expires on the same expiration 
date as the parent agency's license. To renew a branch office license, 
the license holder must submit, to HHSC through the online portal, a 
complete and accurate renewal application and all required fees for the 
branch office license application, and the agency may renew it with the 
parent agency's license. 

(g) [(i)] If HHSC grants a branch office license, it provides 
the branch office license to the license holder for the parent agency 
and branch office. [DADS mails the branch office license to the parent 
agency.] The branch office must post the license in a conspicuous place 
on the licensed branch office premises. 

(h) [(j)] A branch office must comply with §558.321 [§97.321] 
of this title (relating to Standards for Branch Offices) and the additional 
standards that relate to the agency's authorized categories under the 
license. 

(i) [(k)] Unless an agency is exempt from the survey, as speci-
fied in §558.503 of this chapter (relating to Exemption From a Survey), 
HHSC does not renew a branch office license if it has not conducted 
[DADS may conduct] a health survey of a branch office after issuance 
of the license to verify compliance with the Statute [statute] and this 
chapter. 

§558.29. Application and Issuance of an Alternate Delivery Site Li-
cense. 

(a) An agency with a license to provide hospice services may 
qualify for an ADS [alternate delivery site] license if the parent agency: 

(1) is in substantial compliance with the Statute [statute] 
and this chapter; and 

(2) has no enforcement action pending against its license. 

(b) To apply for an ADS license, an agency must submit an 
ADS application to HHSC through the online portal, in accordance 
with §558.12 of this subchapter (relating to General Application). 

(1) In the application, an agency may request to operate an 
inpatient unit at the ADS location. 

(2) To add an inpatient unit to a licensed ADS, an agency 
must submit a change of service category application through the online 
portal according to the instructions for requesting HHSC approval, and 
otherwise comply with requirements of this section. 

[(b) An agency may obtain an application for an ADS license 
on DADS website. If needed, an applicant can use information pro-
vided on DADS website to call DADS to obtain an application by mail. 
On the application, an agency may request to operate an inpatient unit 
at the alternate delivery site location.] 

[(c) An agency must submit to DADS a complete and correct 
application and the required license fee specified in §97.3 of this chap-
ter (relating to License Fees) for an ADS in accordance with instruc-
tions provided with the application. A complete and correct application 
includes all documents and information that DADS requests as part of 
the application process.] 

(c) [(d)] After an agency submits an application for an ADS 
with an inpatient unit, the agency must contact the HHSC [DADS] Ar-
chitectural Unit to request a Life Safety Code survey. Before HHSC 
[DADS] considers whether the application is complete, HHSC deter-
mines [DADS must determine] an agency's compliance with the Life 
Safety Code requirements §558.871 of this chapter (relating to Physical 
Environment in a Hospice Inpatient Unit) [in Subchapter H, Division 
7 of this chapter (relating to Hospice Inpatient Units)]. 

[(e) DADS reviews an application for an ADS license to de-
termine whether it is complete and correct.] 

[(1) DADS processes an application for an ADS license ac-
cording to the time frames in §97.31 of this subchapter (relating to Time 
Frames for Processing and Issuing a License).] 

[(2) If an agency receives a written notice from DADS that 
some or all of the documents, information, or the license fee required 
by this section is missing or incomplete, the agency must submit the 
required information to DADS postmarked within 30 days after the 
date of the notice. If an agency fails to submit the required information 
postmarked within 30 days after the notice date, DADS considers the 
application for an ADS license incomplete and denies the application. 
If DADS denies the application, DADS does not refund the license fee.] 

(d) [(f)] A designated survey office reviews an agency's appli-
cation for an ADS license and makes a recommendation to the HHSC 
HCSSA [DADS Home and Community Support Services Agencies] li-
censing unit whether to approve or deny the application. The HCSSA 
[DADS] licensing unit approves or denies the agency's application. 

(e) [(g)] If HHSC [DADS] denies an agency's application, 
HHSC [DADS] sends the agency a written notice: 

(1) informing the agency of its decision; and 
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(2) providing the agency with an opportunity to appeal its 
decision through a formal hearing process as described in §558.601 
[§97.601] of this chapter (relating to Enforcement Actions). 

(f) [(h)] Except as provided in subsection (g) of this section, 
after HHSC [After DADS] issues a license for an ADS with an inpa-
tient unit, the agency must, after providing inpatient services to a client, 
submit the Notification of Readiness for a Health Survey of a Hospice 
Inpatient Unit (HHSC [DADS] Form 2020-A), to the designated sur-
vey office. HHSC [DADS] conducts an initial licensure health survey 
to review the requirements in §558.871 of this chapter [standards] spec-
ified in Subchapter H, Division 7 of this chapter (relating to Hospice 
Inpatient Units) that an HHSC [a DADS] Life Safety Code surveyor 
did not review during the initial Life Safety Code survey. 

(g) [(i)] An agency is not required to request an initial licen-
sure health survey of an ADS with an inpatient unit if the agency is 
exempt from the health survey as specified in §558.503 [§97.503] of 
this chapter (relating to Exemption From a Survey). To demonstrate 
that it is exempt, the agency must send the accreditation documentation 
from the accreditation organization [JCAHO or CHAP] to the HHSC 
[DADS] designated survey office within seven days after the agency 
receives the accreditation documentation. 

(h) [(j)] If an agency receives accreditation documentation 
from the accreditation organization [JCAHO or CHAP] after the 
agency submits a written request to HHSC [DADS] for an initial licen-
sure health survey, the agency may demonstrate that it is exempt from 
the survey by sending the accreditation documentation to the HHSC 
[DADS] designated survey office before HHSC [DADS] arrives at the 
agency to conduct an initial health survey. 

(i) [(k)] A Medicare-certified hospice agency must also submit 
a request to CMS for approval of an ADS, including an ADS with an 
inpatient unit. CMS approves or denies the request. 

(j) [(l)] An ADS license expires on the same date the parent 
agency's license expires. To renew an [The agency may renew its] ADS 
license, the license holder must submit to HHSC through the online 
portal a renewal application and all required fees for the ADS license 
when submitting a renewal application for [with] the parent agency's 
license. 

(k) [(m)] If HHSC grants an ADS license, it will provide the 
license to the parent agency. [DADS mails an ADS license to the parent 
agency.] The agency must post the ADS license in a conspicuous place 
on the licensed ADS premises. 

(l) [(n)] An ADS must comply with the Statute [statute] and 
this chapter, including the applicable additional standards for hospice 
agencies in Subchapter H of this chapter (relating to Standards Spe-
cific to Agencies Licensed to Provide Hospice Services) and §558.322 
[§97.322] of this chapter (relating to Standards for Alternate Delivery 
Sites). A Medicare-certified hospice agency's ADS must also comply 
with the applicable federal rules and regulations for hospice agencies 
in 42 CFR Part 418[, Hospice Care]. 

§558.30. Operation of an Inpatient Unit at a Parent Agency. 
(a) To operate an inpatient unit at a [the] parent agency, the 

license holder for the parent [an] agency or an applicant for an initial 
license to provide hospice services must: 

(1) submit an initial parent application through the online 
portal according to applicable instructions for requesting HHSC ap-
proval to operate an inpatient unit at the parent agency; [notify HHSC 
of its intent to operate an inpatient unit at the parent agency by:] 

[(A) indicating its intent on an initial or renewal license 
application submitted to HHSC; or] 

[(B) sending written notice of its intent to HHSC;] 

(2) send written notice to HHSC that it is ready for a Life 
Safety Code inspection through the online portal; 

(3) allow HHSC to conduct an on-site Life Safety Code 
inspection to determine if the inpatient unit is in compliance with 
§558.871 [§97.871] of this chapter (relating to Physical Environment 
in a Hospice Inpatient Unit); 

(4) obtain verification from HHSC that the inpatient unit is 
in compliance with Subchapter H, Division 7 of this chapter (relating 
to Hospice Inpatient Units) before admitting a client to the inpatient 
unit; 

(5) after HHSC issues a license authorizing the inpatient 
unit, admit and provide hospice services to a client in the inpatient unit; 
and 

(6) except as provided in subsection (c) of this section: 

(A) submit the Notification of Readiness for a Health 
Survey of a Hospice Inpatient Unit (HHSC Form 2020-A) to HHSC 
after admitting and providing services to at least one client in the inpa-
tient unit; and 

(B) be determined by HHSC to be in substantial com-
pliance with the Statute [statute] and this chapter, including Subchapter 
H of this chapter (relating to Standards Specific to Agencies Licensed 
to Provide Hospice Services). 

(b) If the applicant is currently licensed at [At] the time an 
agency notifies HHSC in accordance with subsection (a)(1) of this sec-
tion, the agency must not have enforcement action pending against the 
license under which the agency would operate the inpatient unit. 

(c) An agency that provides hospice services is not required to 
submit the Notification of Readiness for a Health Survey of a Hospice 
Inpatient Unit (HHSC Form 2020-A) in accordance with subsection 
(a)(6)(A) of this section if the agency demonstrates that it is exempt 
from a health survey, as described in §558.503 [§97.503] of this chapter 
(relating to Exemption From a Survey). The agency may demonstrate 
that it is exempt from the initial health survey described in §558.521 
[§97.521] of this chapter (relating to Requirements for an Initial Sur-
vey) by submitting the accreditation documentation from an approved 
accreditation organization referenced in §558.503 of this chapter to the 
[HHSC] designated HHSC survey office within seven days after the 
agency receives the accreditation documentation. 

(d) If HHSC grants an application for an initial parent agency 
license with an inpatient unit or to add an inpatient unit to a licensed 
parent [An] agency, the licensed [operating an inpatient unit at a parent] 
agency and the license holder must comply with the Statute [statute] 
and this chapter, including Subchapter H of this chapter. 

§558.31. Time Frames for Processing and Issuing a License. 

(a) General. 

(1) In this section, the date of an application is the date an 
applicant successfully submits an application to HHSC through the on-
line portal as described in subsection (b)(1) of this section. [the DADS' 
Home and Community Support Services Agencies (HCSSA) Licensing 
Unit receives the application.] 

(2) HHSC [DADS] considers an application [for an initial 
license] complete for purposes of this section when it is complete and 
accurate as described in §558.12 of this subchapter (relating to General 
Applications), and the applicant has met all requirements for licensure, 
including applicable background and survey standards before HHSC 
issues a license. [DADS receives, reviews, and accepts the information 
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described in §97.13 of this subchapter (relating to Application Proce-
dures for an Initial License).] 

[(3) DADS considers an application for a renewal license 
complete when DADS receives, reviews, and accepts the information 
described in §97.17 of this subchapter (relating to Application Proce-
dures for a Renewal License). An agency may continue to operate in 
accordance with §97.17(j) of this subchapter.] 

[(4) DADS considers an application for a change of owner-
ship license complete when DADS receives, reviews, and accepts the 
information described in §97.25 of this subchapter (relating to Change 
of Ownership).] 

[(5) DADS considers an application for a branch office li-
cense complete when DADS receives, reviews, and accepts the infor-
mation described in §97.27 of this subchapter (relating to Application 
and Issuance of a Branch Office License).] 

[(6) DADS considers an application for an alternate deliv-
ery site license complete when DADS receives, reviews, and accepts 
the information described in §97.29 of this subchapter (relating to Ap-
plication and Issuance of an Alternate Delivery Site License).] 

(b) Time frames. HHSC processes an [An] application [from 
an agency for an initial, renewal, change of ownership, branch office, 
or alternate delivery site license is processed] in accordance with the 
following time frames. [:] 

(1) The first time frame begins on the date the applicant 
successfully submits [DADS' HCSSA Licensing Unit receives] an ap-
plication through the online portal and the online portal reflects a status 
of "payment received" for applicable license fees, including late fees, 
and ends on the date HHSC determines the submission is complete and 
accurate, as described in §558.12 of this subchapter (relating to Gen-
eral Applications) [a license is issued]. If HHSC [DADS' HCSSA Li-
censing Unit] receives an incomplete application, the first time frame 
ends on the date HHSC [DADS' HCSSA Licensing Unit] sends an elec-
tronic [a written] notice, through the online portal, to the agency that 
the application is incomplete. The electronic [written] notice specifies 
[describes] the [specific] information that the applicant must submit to 
complete the application. The first time frame is no longer than 45 
days. 

(2) The second time frame begins on the date that the ap-
plication is complete, as described for the purpose of this section, in 
subsection (a)(2) of this section, [DADS' HCSSA Licensing Unit re-
ceives the last item necessary to complete the application] and ends on 
the date the license is issued. The second time frame is no longer than 
45 days. 

(3) If an agency is subject to a proposed or pending en-
forcement action on its license, on or within 45 days before the ex-
piration date of the license, HHSC [DADS] may postpone decision on 
[suspend issuance of] a renewal application while the action is pending. 
[license until a formal hearing as described in §97.601 of this chapter 
(relating to Enforcement Actions) is complete.] 

(c) Reimbursement of fees. 

(1) If HHSC [DADS] does not process the application in 
the time frames stated in subsection (b) of this section, the applicant 
has the right to request that HHSC [DADS] reimburse the license fee. 
If HHSC [DADS] does not agree that the established time frames have 
been violated or finds that good cause existed for exceeding the estab-
lished time frames, HHSC [DADS] denies the request. 

(2) HHSC [DADS] considers that good cause for exceed-
ing the established time frames exists if: 

(A) the number of applications to be processed exceeds 
by 15 percent [15%] or more the number of applications processed in 
the same quarter for the preceding year; 

(B) another public or private entity used in the applica-
tion process caused the delay; or 

(C) other conditions existed giving good cause for ex-
ceeding the established time frames. 

(d) Appeal. If HHSC [DADS] denies the request for reim-
bursement of the license fee, as authorized by subsection (c) of this 
section, the applicant may appeal the denial. In order to appeal, the ap-
plicant must send a written request for reimbursement of the license fee 
to the HHSC executive [DADS] commissioner. The request must in-
clude that the application was not processed within the established time 
frame. The HHSC [DADS'] HCSSA licensing unit [Licensing Unit] 
provides the HHSC executive [DADS] commissioner with a written 
report of the facts related to the processing of the application and good 
cause for exceeding the established time frame. The HHSC executive 
[DADS] commissioner makes the final decision and provides written 
notification of the decision to the applicant and the HHSC [DADS'] 
HCSSA licensing unit [Licensing Unit]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005032 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER C. MINIMUM STANDARDS 
FOR ALL HOME AND COMMUNITY SUPPORT 
SERVICES AGENCIES 
DIVISION 1. GENERAL PROVISIONS 
26 TAC §558.202 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendment implements Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
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§558.202. Habilitation. 
(a) An agency may provide habilitation. 

(b) An agency that provides habilitation must provide habilita-
tion in accordance with this chapter, including any licensure standards 
in Subchapter D of this chapter (relating to Additional Standards Spe-
cific to License Category and Specific to Special Services) that apply 
to the categories of service designated on the agency's license. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005033 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 2. CONDITIONS OF A LICENSE 
26 TAC §§558.208, 558.213 - 558.220, 558.222 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.208. Reporting Changes in Application Information and Fees. 

(a) If certain information provided on an initial or renewal 
application changes after HHSC [DADS] issues the license, an agency 
must report the change to HHSC via the online portal [DADS]. The 
agency must use the Home and Community Support Services Agency 
License Application, (HHSC [DADS] Form 2021)[,] to report the 
change. To avoid a late fee, an agency must report a change as 
required in this subsection and pay in full applicable fees required 
under subsection (b) of this section, [must be reported] within the time 
frame specified for the type of change. 

(1) For requirements on reporting a change in the agency's 
location, see §558.213 [§97.213] of this division [subchapter] (relating 
to Agency Relocation); 

(2) For requirements on reporting a change in the agency's 
contact information and operating hours, see §558.214 [§97.214] of 
this division [subchapter] (relating to Notification Procedures for a 
Change in Agency Contact Information and Operating Hours); 

(3) For requirements on reporting a change to the agency's 
name, see §558.215 [§97.215] of this division [subchapter] (relating to 
Notification Procedures for an Agency Name Change); 

(4) For requirements on reporting a change in the agency's 
organizational management personnel, see §558.218 [§97.218] of this 
division [subchapter] (relating to Agency Organizational Changes); 

(5) For requirements on adding or deleting a category 
of service to the license, see §558.219 [§97.219] of this division 
[subchapter] (relating to Procedures for Adding or Deleting a Category 
to the License); and 

(6) For requirements on expanding or reducing the 
agency's service area, see §558.220 [§97.220] of this division 
[subchapter] (relating to Service Areas). 

(b) The schedule of fees an agency must pay when the agency 
timely submits HHSC [DADS] Form 2021, to report changes in appli-
cation information, is as follows. 

(1) An agency is not required to pay a fee if the agency 
reports changes to contact information and operating hours, within the 
required time frame, as specified in §558.214 [§97.214] of this division 
[subchapter]. 

(2) An agency is not required to pay a fee if the agency 
reports a change in the alternate administrator, within the required time 
frame, as specified in §558.218 [§97.218] of this division [subchapter]. 

(3) An agency must pay a fee of $30 if the agency, within 
the required time frame, reports one or more of the following changes: 

(A) a change in physical location, as specified in 
§558.213 [§97.213] of this division [subchapter]; 

(B) a change in name (legal entity or doing business as), 
as specified in §558.215 [§97.215] of this division [subchapter]; 

(C) a change in administrator, chief financial officer, or 
controlling person, as specified in §558.218 [§97.218] of this division 
[subchapter]; 

(D) a change in category of service designated on a li-
cense, as specified in §558.219 [§97.219] of this division [subchapter]; 
or 

(E) a change in service area, as specified in §558.220 
[§97.220] of this division [subchapter]. 

(4) HHSC does not consider a change of information as 
officially submitted until the online portal reflects a status of payment 
received, if a fee is applicable. 

(c) If an agency untimely submits HHSC [DADS] Form 2021 
to report one or more changes referenced in subsection (a) of this sec-
tion, the agency must pay a late fee of $100. If an agency must pay a 
fee of $30 for reporting a change referenced in subsection (b)(3) of this 
section, the $100 late fee is in addition to the $30 fee. 

(d) If HHSC [DADS] determines, based on review of an 
agency's renewal application, that an agency did not report a change 
in application information as required by this section, HHSC [DADS] 
notifies the agency in writing of the fee amount due for payment. 

(e) If HHSC [DADS] determines, based on a survey, that an 
agency did not report a change in application information as required 
by this section, HHSC [DADS] notifies the agency in writing of the fee 
amount due for payment. Reporting the change and paying the required 
fee does not preclude HHSC [DADS] from taking other enforcement 
action against the agency as specified in §558.601 [§97.601] of this 
chapter (relating to Enforcement Actions). 
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(f) If an agency pays a fee to HHSC [DADS] to report a change 
in application information, the fee is not refundable. HHSC [DADS] 
accepts payment for a required fee as described in §558.3(f) [§97.3(f)] 
of this chapter (relating to License Fees). 

(g) HHSC [DADS] may suspend or revoke a license or deny 
an application for a renewal license if an agency does not pay a fee, as 
required by this section, within 30 days after HHSC [DADS] provides 
written notice of a fee amount due for payment. Within 10 days after 
receipt of HHSC's [DADS] written notice of a fee amount due for pay-
ment, an agency may submit proof to HHSC [DADS] that the agency: 

(1) submitted HHSC [DADS] Form 2021 to timely report a 
change in application information, as specified in each rule referenced 
in subsection (a) of this section; and [or] 

(2) paid the fee amount required by this section when the 
agency submitted HHSC [DADS] Form 2021. 

§558.213. Agency Relocation. 

(a) An agency must not transfer a license from one location to 
another without prior notice to HHSC [DADS]. If an agency is con-
sidering relocation, the agency must submit written notice to HHSC 
[DADS] to report a change in physical location at least 30 days before 
the intended relocation, unless HHSC [DADS] grants the agency an 
exemption from the 30-day time frame as specified in subsection (b) 
of this section. A change in physical location for a hospice inpatient 
unit requires HHSC [DADS] to conduct a survey to approve the new 
location. 

(b) An agency must notify HHSC [DADS] immediately if an 
unexpected situation beyond the agency's control makes it impossible 
for the agency to submit written notice to HHSC [DADS] no later than 
30 days before the agency relocates. HHSC [DADS] grants or denies 
the exemption. 

(1) If HHSC [DADS] grants the exemption, the agency 
must submit written notice to HHSC [DADS] as described in subsec-
tion (c) of this section within 30 days after the date HHSC [DADS] 
grants the exemption. 

(2) If HHSC [DADS] denies the exemption, the agency 
may not relocate until at least 30 days after the agency submits the 
written notice to HHSC, [DADS] as described in subsection (c) of this 
section. 

(c) An agency must report [use the Home and Community 
Support Services Agency License Application, (DADS Form 2021), 
to submit the written notice and follow the instructions on the DADS 
website for reporting] a change in physical location to HHSC in accor-
dance with §558.208 of this division (relating to Reporting Changes in 
Application Information and Fees). 

(d) If an agency reports a change in physical location, the 
agency must pay a fee and may be subject to a late fee, as described 
in §558.208 [§97.208] of this division [subchapter] [(relating to 
Reporting Changes in Application Information and Fees)]. 

(e) HHSC [DADS] sends the agency a Notification of Change 
reflecting the new location. The agency must post the Notification of 
Change beside its license in accordance with §558.211 [§97.211] of 
this division [subchapter] (relating to Display of License). 

(f) A Medicare certified home health and hospice agency must 
comply with applicable federal laws and regulations and the require-
ments of this section for reporting an agency relocation. A change 
in physical location for a Medicare-certified agency requires HHSC 
[DADS] review. 

(g) An agency is exempt from the requirements in subsections 
(a) - (d) of this section when reporting a temporary relocation that 
results from the effects of an emergency or disaster, as specified in 
§558.256(o) [§97.256(o)] of this subchapter (relating to Emergency 
Preparedness Planning and Implementation). 

§558.214. Notification Procedures for a Change in Agency Contact 
Information and Operating Hours. 

(a) An agency must report [submit written notice] to HHSC 
[DADS] no later than seven days after a change in the agency's: 

(1) telephone number; [or] 

(2) mailing address, if different than the physical location; 
or [.] 

(3) operating hours. 

[(b) An agency must notify DADS no later than seven days 
after a change in the agency's operating hours.] 

(b) [(c)] An agency must report [use the Home and Com-
munity Support Services Agency License Application, (DADS Form 
2021), to submit the written notice and follow the instructions on 
DADS website for reporting] the changes described in subsection 
[subsections ](a) [and (b)] of this section to HHSC in accordance 
with §558.208 of this division (relating to Reporting Changes in 
Application Information and Fees). 

(c) [(d)] If an agency reports the information after the time-
frames required by this section, the agency must pay a late fee as de-
scribed in §558.208 [§97.208] of this division [subchapter] [(relating 
to Reporting Changes in Application Information and Fees)]. 

§558.215. Notification Procedures for an Agency Name Change. 
(a) If an agency intends to change its name (legal entity or 

assumed (doing business as) name), but does not undergo a change of 
ownership as defined in §558.23(c) [§97.23(b)] of this chapter (relating 
to Change of Ownership), the agency must report the name change to 
HHSC [DADS] no later than seven days after the effective date of the 
name change. 

(b) An agency must report [use the Home and Community 
Support Services Agency License Application, (DADS Form 2021), to 
submit the written notice and follow the instructions on DADS website 
for reporting] a name change to HHSC in accordance with §558.208 of 
this division (relating to Reporting Changes in Application Information 
and Fees). 

(c) If an agency reports a name change, the agency must pay a 
fee and may be subject to a late fee, as described in §558.208 [§97.208] 
of this division [subchapter] (relating to Reporting Changes in Appli-
cation Information and Fees). 

(d) After HHSC [DADS] receives and verifies the required 
documents and information, HHSC [DADS] sends the agency a Noti-
fication of Change reflecting the agency's new name. The agency must 
post the Notification of Change beside its license in accordance with 
§558.211 [§97.211] of this division [subchapter] (relating to Display 
of License). 

§558.216. Change in Agency Certification Status. 
(a) An agency must notify HHSC [DADS] in writing no later 

than five days after the agency decides to voluntarily withdraw from 
the Medicare program [Program]. If an agency's voluntary withdrawal 
from the Medicare program [Program] is based on the permanent 
closure of the agency, the agency must also comply with §558.217 
[§97.217] of this division [subchapter] (relating to Agency Closure 
Procedures and Voluntary Suspension of Operations). 
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(b) If an agency chooses to voluntarily withdraw from the 
Medicare program [Program], or if CMS involuntarily terminates or 
denies its certification, the license will be affected as follows: 

(1) If an agency licensed to provide licensed and certified 
home health services has no other license categories remaining on the 
license after losing its Medicare certification, its license is void and the 
agency must cease operation. If the agency wants to resume providing 
services, it must apply for an initial license. 

(2) If a Medicare-certified agency has another license cat-
egory remaining on the current license and the agency wants to con-
tinue providing services under the remaining license category, HHSC 
[DADS] surveys the agency under the remaining license category. 

(c) As specified in §558.601(c)(2) [§97.601(c)(2)] of this 
chapter (relating to Enforcement Actions), HHSC [DADS] may take 
enforcement action against an agency licensed to provide licensed 
and certified home health services if the agency fails to maintain its 
Medicare certification. The agency may request an administrative 
hearing in accordance with §558.601 [§97.601] of this chapter to 
contest the enforcement action taken by HHSC [DADS] against the 
agency. 

§558.217. Agency Closure Procedures and Voluntary Suspension of 
Operations. 

(a) Permanent closure. An agency must notify HHSC [DADS] 
in writing within five days before the permanent closure of the agency, 
branch office, or ADS [alternate delivery site]. 

(1) The agency must include in the written notice the rea-
son for closing, the location of the client records (active and inactive), 
and the name and address of the client record custodian. 

(2) If the agency closes with an active client roster, the 
agency must transfer a copy of the active client record with the client to 
the receiving agency in order to ensure continuity of care and services 
to the client. 

(3) The agency must mail or return the initial license or 
renewal license to HHSC [DADS] at the end of the day that services 
cease [ceased]. 

(4) If an agency continues to operate after the closure date 
specified in the notice, HHSC [DADS] may take enforcement action 
against the agency. 

(b) Applicability. This subsection applies to an agency li-
censed to provide licensed home health services, personal assistance 
services, and licensed-only hospice services. 

(1) Voluntary suspension of operations occurs when an 
agency voluntarily suspends its normal business operations for 10 or 
more consecutive days. A voluntary suspension of operations may not 
last longer than the licensure renewal period. If an agency voluntarily 
suspends operations, the agency must: 

(A) discharge or arrange for backup services for active 
clients; 

(B) provide written notification to the designated sur-
vey office at least five days before the voluntary suspension of opera-
tions, or within two working days before the voluntary suspension of 
operations, if an emergency occurs that is beyond the agency's control; 
and 

(C) post a notice of voluntary suspension of operations 
on the entry door of the agency and leave a voice message [on an an-
swering machine or with an answering service] that informs callers of 
the voluntary suspension of operations. 

(2) An agency must notify the HHSC HCSSA licensing 
unit [Home and Community Support Services Agencies Licensing 
Unit] in writing no later than seven days after resuming operations. 

§558.218. Agency Organizational Changes. 

(a) If a change occurs in the following management personnel, 
an agency must submit written notice to HHSC [DADS] no later than 
seven days after the date of a change in: 

(1) administrator; 

(2) alternate administrator; 

(3) chief financial officer; or 

(4) controlling person, as defined in §558.2 [§97.2] of this 
chapter (relating to Definitions). 

(b) An agency must report [use the Home and Community 
Support Services Agency License Application, (DADS Form 2021), to 
submit the written notice and follow the instructions on DADS website 
for reporting] a change in the management personnel listed in subsec-
tion (a) of this section to HHSC in accordance with §558.208 of this 
division (relating to Reporting Changes in Application Information and 
Fees). 

(c) If an agency reports a change in the administrator, chief 
financial officer, or controlling person, the agency must pay a fee and 
may be subject to a late fee, as described in §558.208 [§97.208] of this 
division [subchapter] [(relating to Reporting Changes in Application 
Information and Fees)]. 

(d) An agency is not required to pay a fee to report a change in 
alternate administrator, but the agency must pay a late fee, as described 
in §558.208 [§97.208] of this division [subchapter], if the agency does 
not report the change within the time frame required in this section. 

(e) A change in the management personnel listed in subsection 
(a) of this section requires HHSC [DADS] evaluation and approval. 
HHSC [DADS] reviews the required documents and information sub-
mitted. HHSC [DADS] notifies an agency if the information the agency 
provides does not reflect that a person listed in subsection (a)(1) - (4) 
of this section meets the required qualifications. 

§558.219. Procedures for Adding or Deleting a Category to the Li-
cense. 

(a) To add or delete a category of service to a license, an 
agency must submit the appropriate application to HHSC through the 
online portal [written notice to DADS] at least 30 days before [the 
addition or deletion of the category] adding or deleting the category. 

(b) HHSC [DADS] either approves or denies the application to 
add [addition of] a category of service no later than 30 days after HHSC 
[DADS] receives the application through the online portal [written no-
tice]. An agency must not provide the services under the category the 
agency is adding until the agency receives written notice of approval 
from HHSC [DADS]. 

(1) To add a category of service to a license, an agency 
must: 

(A) be in substantial compliance with the Statute 
[statute] and this chapter; and 

(B) have no enforcement action pending against the li-
cense. 

(2) If HHSC [DADS] denies the application to add 
[addition of] a category of service, HHSC [DADS] informs the agency 
of the reason for denial. 
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(3) HHSC [DADS] may conduct a survey after the ap-
proval of a category. 

(c) An agency's submission of an application [DADS receipt 
of a request] to delete a category from a license does not preclude 
HHSC [DADS] from taking enforcement action as appropriate in ac-
cordance with Subchapter F of this chapter (relating to Enforcement). 

(d) An agency must [use the Home and Community Support 
Services Agency License Application, (DADS Form 2021), to] submit 
to HHSC the application [written notice and follow the instructions 
on DADS website for requesting] to add or delete a category of ser-
vice in accordance with §558.208 of this division (relating to Report-
ing Changes in Application Information and Fees). 

(e) If an agency submits an application to add or delete [reports 
a change in] a category of service, the agency must pay a fee and may be 
subject to a late fee, as described in §558.208 [§97.208] of this division 
[subchapter (relating to Reporting Changes in Application Information 
and Fees)]. 

(f) If HHSC grants an agency's application to add or delete a 
category of service, HHSC [When DADS adds or deletes a category 
of service, DADS] sends the agency a Notification of Change reflect-
ing the change in the category of service. The agency must post the 
Notification of Change beside its license in accordance with §558.211 
[§97.211] of this division [subchapter] (relating to Display of License). 

§558.220. Service Areas. 

(a) An agency must identify its licensed service area. A branch 
office or ADS [alternate delivery site] must be located within the parent 
agency's licensed service area. An agency must not provide services 
outside its licensed service area, except as provided in subsections (i) 
and (j) of this section. 

(b) An agency must maintain adequate staff to provide ser-
vices and to supervise the provision of services. 

(c) An agency may expand its service area at any time dur-
ing the licensure period. An agency must submit an application to 
HHSC through the online portal [written notice to DADS] to expand 
the agency's service area at least 30 days before the expansion, unless 
HHSC [DADS] grants the agency an exemption from the 30-day time 
frame as specified in subsection (d) of this section. 

(d) An agency is exempt from the requirement to submit an ap-
plication to HHSC through the online portal [written notice to DADS] 
no later than 30 days before the agency expands its service area if 
HHSC [DADS] determines an emergency situation exists that would 
affect client health and safety. 

(1) An agency must notify HHSC [DADS] immediately 
of a possible emergency situation that would affect client health and 
safety. 

(2) HHSC [DADS] grants or denies an exemption from the 
30-day application submission [written notice] requirement. 

(A) If HHSC [DADS] grants an exemption, the agency 
must submit an application to HHSC through the online portal, [written 
notice to DADS] as described in subsection (e) of this section, no later 
than 30 days after the date HHSC [DADS] grants the exemption. 

(B) If HHSC [DADS] denies an exemption, the agency 
may not expand the agency's service area until at least 30 days after the 
agency submits the written notice to HHSC, [DADS] as described in 
subsection (e) of this section. 

(e) If an agency intends to expand or reduce the agency's ser-
vice area, the agency must submit an application to HHSC through the 

online portal, in accordance with §558.208 of this subchapter (relating 
to Reporting Changes in Application Information and Fees) [written 
notice to DADS by using the Home and Community Support Services 
Agency License Application, (DADS Form 2021), following the in-
structions on the DADS website for requesting to expand or reduce the 
agency's service area]. 

(f) If an agency reports a change in service area, the agency 
must pay a fee and may be subject to a late fee, as described in §558.208 
[§97.208] of this subchapter [(relating to Reporting Changes in Appli-
cation Information and Fees)]. 

(g) An agency may reduce its service area at any time during 
the licensure period. An agency must submit an application to HHSC 
through the online portal [written notice to DADS] informing HHSC 
[DADS] that the agency reduced its service area, no later than 10 days 
after the reduction. 

(h) HHSC [DADS] sends the agency a Notification of Change 
reflecting the change in service area. An agency is not required to post 
the Notification of Change in service area beside its license. 

(i) An agency is exempt from the requirements described in 
subsections (c) - (f) of this section if a temporary expansion results from 
an emergency or disaster, as specified in §558.256(o) [§97.256(o)] of 
this subchapter (relating to Emergency Preparedness Planning and Im-
plementation). 

(j) An agency may provide services to a client outside the 
agency's licensed service area, but within the State [state] of Texas, in 
accordance with this subsection and, for an agency licensed to provide 
hospice services, with the additional standards in §558.830 [§97.830] 
of this chapter (relating to Provision of Hospice Core Services). 

(1) The agency may provide the services for no more than 
60 consecutive days, unless the agency expands its service area as de-
scribed in subsections (e) and (f) of this section [, except the written 
notice to DADS must be postmarked no later than the 60th day to com-
ply with this subsection and avoid a late fee]. 

(2) The client must reside in the agency's service area and 
be receiving services from the agency at the time the client leaves the 
agency's service area. 

(3) The agency must maintain compliance with the Statute 
[statute] and this chapter and, if applicable, federal home health and 
hospice regulations. 

(4) The agency must document in the client record the start 
and end dates for the services. 

(5) An agency's authority [ability] to provide services to a 
client outside its service area may depend on regulations or require-
ments established by the client's private or public funding source, in-
cluding a health maintenance organization or other private third-party 
insurance; [,] Medicaid, under 42 United States Code Chapter 7, Sub-
chapter XVIII; [(Title XIX of the Social Security Act), Medicare (Title 
XVIII of the Social Security Act),] or a state-funded program. The 
agency is responsible for knowing these requirements. 

(k) If a client notifies an agency that the client is leaving 
the agency's service area and the agency does not provide services 
in accordance with subsection (j) of this section [subjection (j)], the 
agency must inform the client that leaving the agency's [its] service 
area requires [will require] the agency to: 

(1) place the client's services on hold in accordance with 
the agency's written policy, required by §558.281 [§97.281] of this sub-
chapter (relating to Client Care Policies), until the client returns to the 
agency's service area; 
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(2) transfer and discharge the client in accordance with 
§558.295 [§97.295] of this subchapter (relating to Client Transfer or 
Discharge Notification Requirements) and the agency's written policy 
required by §558.281 [§97.281] of this subchapter; or 

(3) discharge the client in accordance with §558.295 
[§97.295] of this subchapter and the agency's written policy required 
by §558.281 [§97.281] of this subchapter. 

§558.222. Compliance. 
An agency must maintain satisfactory compliance with all the provi-
sions of the Statute [statute] and this chapter to maintain licensure. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005034 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 3. AGENCY ADMINISTRATION 
26 TAC §§558.241 - 558.250, 558.252, 558.255 - 558.257, 
558.259, 558.260 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.241. Management. 

(a) Agency policies. The license holder is responsible for the 
conduct of the agency and for the adoption, implementation, enforce-
ment, and monitoring of adherence to the written policies required 
throughout this chapter. The license holder is also responsible for en-
suring that the policies comply with the Statute [statute] and the appli-
cable provisions of this chapter and are administered to provide safe, 
professional, quality health care. 

(b) Criminal conviction. The persons described in §558.11(g) 
[§97.11(g)] of this chapter (relating to Criteria and Eligibility for 
Licensing) must not have been convicted of an offense described in 
§560.2 [Chapter 99] of this title (relating to [Criminal] Convictions 
Barring [Facility] Licensure), during the time frames described in that 
section [chapter]. 

(c) Documentation. The license holder must ensure that all 
documents submitted to HHSC, [DADS] or maintained by the agency 
pursuant to this chapter, are accurate and do not misrepresent or conceal 
a material fact. 

(d) Compliance with enforcement orders. The license holder 
must comply with an order of the HHSC executive [DADS] commis-
sioner or other enforcement orders that may be imposed on the agency 
in accordance with the Statute [statute] and this chapter. 

§558.242. Organizational Structure and Lines of Authority. 

(a) An agency must prepare and maintain a current written de-
scription of the agency's organizational structure. The document may 
be either in the form of a chart or a narrative. 

(b) The description must include: 

(1) all services provided by the agency; 

(2) the governing body, [the] administrator, [the] supervis-
ing nurse, advisory committee, interdisciplinary team, and staff, as ap-
propriate, based on services provided by the agency; and 

(3) the lines of authority and the delegation of responsibil-
ity down to and including the client care level. 

§558.243. Administrative and Supervisory Responsibilities. 

(a) Administrative responsibilities. 

(1) A license holder, or the license holder's designee, must 
designate an individual who meets the qualifications and conditions set 
out in §558.244 [§97.244] of this division [chapter] (relating to Admin-
istrator Qualifications and Conditions and Supervising Nurse Qualifi-
cations) to serve as the administrator of the agency. 

(2) A license holder, or the license holder's designee, must 
designate in writing an alternate administrator who meets the qualifi-
cations and conditions of an administrator to act in the absence of the 
administrator. 

(b) Administrator responsibilities. 

(1) An administrator must be responsible for implement-
ing and supervising the administrative policies and operations of the 
agency and for administratively supervising the provision of all ser-
vices to agency clients on a day-to-day basis. An administrator must: 

(A) manage the daily operations of the agency; 

(B) organize and direct the agency's ongoing functions; 

(C) administratively supervise the provision of quality 
care to agency clients; 

(D) supervise to ensure implementation of agency pol-
icy and procedures; 

(E) ensure that the documentation of services provided 
is accurate and timely; 

(F) employ or contract with qualified personnel; 

(G) ensure adequate staff education and evaluations, ac-
cording to requirements in §558.245(b) [§97.245(b)] of this division 
[chapter](relating to Staffing Policies); 

(H) ensure the accuracy of public information materials 
and activities; 

(I) implement an effective budgeting and accounting 
system that promotes the health and safety of the agency's clients; and 

(J) supervise and evaluate client satisfaction survey re-
ports on all clients served. 
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(2) An administrator or alternate administrator must be 
available to agency personnel, in person or by telephone, during the 
agency's operating hours and in accordance with the rules in this 
chapter, including §558.210 [§97.210] of this subchapter (relating 
to Agency Operating Hours), §558.404(h)(2) [§97.404(h)(2)] of this 
chapter (relating to Standards Specific to Agencies Licensed to Pro-
vide Personal Assistance Services), §558.523 [§97.523]of this chapter 
(relating to Personnel Requirements for a Survey), and §558.527 
[§97.527] of this chapter (relating to Post-Survey Procedures). 

(3) An administrator must designate, in writing, an agency 
employee who must provide HHSC [DADS] surveyors entry to the 
agency in accordance with §558.523(e) [§97.523(e)] of this chapter 
(relating to Personnel Requirements for a Survey), if the administrator 
and alternate administrator are not available. 

(c) Supervision of services. 

(1) Except as provided in paragraph (3) of this subsection, 
an agency licensed to provide licensed home health services, licensed 
and certified home health services, or hospice services must directly 
employ or contract with an individual who meets the qualifications in 
§558.244 [§97.244] of this division [chapter] to serve as the supervising 
nurse. 

(2) An agency must designate, in writing, a similarly qual-
ified alternate to serve as supervising nurse in the absence of the super-
vising nurse. 

(A) The supervising nurse or alternate supervising 
nurse must: 

(i) always be available to agency personnel, [at all 
times] in person or by telephone; 

(ii) participate in activities relevant to services fur-
nished, including the development of qualifications and assignment of 
agency personnel; 

(iii) ensure that a client's plan of care or care plan is 
executed as written; and 

(iv) ensure that an appropriate health care profes-
sional performs a reassessment of a client's needs: 

(I) when there is a significant health status 
change in the client's condition; 

(II) at the physician's request; or 

(III) after hospital discharge. 

(B) A supervising nurse may also be the administrator 
of the agency, if the supervising nurse meets the qualifications and con-
ditions of an administrator described in §558.244(a) [§97.244(a)] and 
(b) of this division [chapter]. 

(3) An agency that provides only physical, occupational, 
speech or respiratory therapy, medical social services, or nutritional 
counseling is not required to employ or contract with a supervising 
nurse. A qualified licensed professional must supervise these services, 
as applicable. 

(d) Supervision of branch offices and ADSs [alternate delivery 
sites]. An agency must adopt and enforce a written policy relating to 
the supervision of branch offices or ADSs [alternate delivery sites], if 
established. This policy must be consistent with the following: 

(1) for a branch office, §558.27 [§97.27] of this chapter (re-
lating to Application and Issuance of an Initial [a] Branch Office Li-
cense) and §558.321 [§97.321] of this chapter (relating to Standards 
for Branch Offices); or 

(2) for an ADS [alternate delivery site], §558.29 [§97.29] 
of this chapter (relating to Application and Issuance of an Alternate 
Delivery Site License) and §558.322 [§97.322] of this chapter (relating 
to Standards for Alternate Delivery Sites). 

§558.244. Administrator Qualifications and Conditions and Super-
vising Nurse Qualifications. 

(a) Administrator qualifications. 

(1) For an agency licensed to provide licensed home health 
services, licensed and certified home health services, or hospice ser-
vices, the administrator and the alternate administrator must: 

(A) be a licensed physician, RN [registered nurse], li-
censed social worker, licensed therapist, or licensed nursing home ad-
ministrator with at least one year of management or supervisory expe-
rience in a health-related setting, such as: 

(i) a home and community support services agency; 

(ii) a hospital; 

(iii) a nursing facility; 

(iv) a hospice; 

(v) an outpatient rehabilitation center; 

(vi) a psychiatric facility; 

(vii) an intermediate care facility for individuals 
with an intellectual disability or related conditions; or 

(viii) a licensed health care delivery setting provid-
ing services for individuals with functional disabilities; or 

(B) have a high school diploma or a general equiva-
lency degree (GED) with at least two years of management or supervi-
sory experience in a health-related setting, such as: 

(i) a home and community support services agency; 

(ii) a hospital; 

(iii) a nursing facility; 

(iv) a hospice; 

(v) an outpatient rehabilitation center; 

(vi) a psychiatric facility; 

(vii) an intermediate care facility for individuals 
with an intellectual disability or related conditions; or 

(viii) a licensed health care delivery setting provid-
ing services for individuals with functional disabilities. 

(2) For an agency licensed to provide hospice services, in 
addition to the qualifications listed in paragraph (1)(A) or (B) of this 
subsection, the administrator and the alternate administrator must: 

(A) be a hospice employee; and 

(B) have any additional education and experience re-
quired by the hospice's governing body, as specified in the agency's 
job description. 

(3) For an agency licensed to provide only personal assis-
tance services, the administrator and the alternate administrator must 
meet at least one of the following qualifications: 

(A) have a high school diploma or a GED with at least 
one year of experience or training in caring for individuals with func-
tional disabilities; 
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(B) have completed two years of full-time study at an 
accredited college or university in a health-related field; or 

(C) meet the qualifications listed in paragraph (1)(A) or 
(B) of this subsection. 

(b) Administrator conditions. 

(1) An administrator and alternate administrator must be 
able to read, write, and comprehend English. 

(2) An administrator and alternate administrator desig-
nated as an administrator or alternate administrator for the first time 
on or after December 1, 2006, must meet the initial educational 
training requirements specified in §558.259 [§97.259] of this division 
[subchapter] (relating to Initial Educational Training in Administration 
of Agencies). 

(3) An administrator and alternate administrator desig-
nated as an administrator or alternate administrator before December 
1, 2006, must meet the continuing education requirements specified in 
§558.260 [§97.260] of this division [subchapter] (relating to Continu-
ing Education in Administration of Agencies). 

(4) A person is not eligible to be the administrator or alter-
nate administrator of any agency if the person was the administrator of 
an agency cited with a violation that resulted in HHSC [DADS] taking 
enforcement action against the agency while the person was the admin-
istrator of the cited agency. 

(A) This paragraph applies for 12 months after the date 
of the enforcement action. 

(B) For purposes of this paragraph, enforcement action 
means license revocation, suspension, emergency suspension of a li-
cense, denial of an application for a license, or the imposition of an 
injunction, but it does not include administrative or civil penalties. 

(C) If HHSC [DADS] prevails in one enforcement ac-
tion against the agency and [also] proceeds with, but does not prevail 
in, another enforcement action based on some or all of the same viola-
tions, this paragraph does not apply. 

(5) An administrator and alternate administrator must not 
be convicted of an offense described in Chapter 560 [99] of this title 
(relating to Denial or Refusal of License) during the time frames de-
scribed in that chapter. 

(c) Supervising nurse qualifications. 

(1) For an agency without a home dialysis designation, a 
supervising nurse and alternate supervising nurse must each: 

(A) be an RN [a registered nurse (RN)] licensed in 
Texas or in accordance with the Texas Board of Nursing rules for 
Nurse Licensure Compact (NLC); and 

(B) have at least one year of experience as an RN within 
the last 36 months. 

(2) For an agency with home dialysis designation, a super-
vising nurse and alternate supervising nurse must each: 

(A) be an RN licensed in Texas or in accordance with 
the Texas Board of Nursing rules, 22 TAC Chapter 220 for NLC, and: 

(i) have at least three years of current experience in 
hemodialysis; or 

(ii) have at least two years of experience as an RN 
and hold a current certification from a nationally recognized board in 
nephrology nursing or hemodialysis; or 

(B) be a nephrologist or physician with training or 
demonstrated experience in the care of ESRD clients. 

§558.245. Staffing Policies. 
(a) An agency must adopt and enforce written staffing policies 

that govern all personnel used by the agency, including employees, vol-
unteers, and contractors. 

(b) An agency's written staffing policies must: 

(1) include requirements for orientation to the policies, 
procedures, and objectives of the agency; 

(2) include requirements for participation by all personnel 
in job-specific training. Agency training program policies must: 

(A) ensure personnel are properly oriented to tasks per-
formed; 

(B) ensure demonstration of competency for tasks when 
competency cannot be determined through education, license, certifi-
cation, or experience; 

(C) ensure a continuing systematic program for the 
training of all personnel; and 

(D) ensure personnel are informed of changes in tech-
niques, philosophies, goals, client's rights, and products relating to 
client's care; 

(3) address participation by all personnel in appropriate 
employee development programs; 

(4) include a written job description (statement of those 
functions and responsibilities that [which] constitute job requirements) 
and job qualifications (specific education and training necessary to per-
form the job) for each position within the agency; 

(5) include procedures for processing criminal history 
checks and searches of the nurse aide registry and the employee mis-
conduct registry for unlicensed personnel in accordance with §558.247 
[§97.247] of this division [subchapter] (relating to Verification of 
Employability and Use of Unlicensed Persons); 

(6) ensure annual evaluation of employee and volunteer 
performance; 

(7) address employee and volunteer disciplinary action and 
procedures; 

(8) [if volunteers are used by the agency,] address the use 
of volunteers, if volunteers are used by the agency. The policy must 
be in compliance with §558.248 [§97.248] of this division [subchapter] 
(relating to Volunteers); 

(9) address requirements for providing and supervising ser-
vices to pediatric clients. Services provided to pediatric clients must 
be provided by staff who have been instructed and have demonstrated 
competency in the care of pediatric clients; and 

(10) include a requirement that all personnel who are direct 
care staff and who have direct contact with clients (employed by or 
under contract with the agency) sign a statement that they have read, 
understand, and will comply with all applicable agency policies. 

§558.246. Personnel Records. 
(a) An agency must maintain a personnel record for an em-

ployee and volunteer. A personnel record may be maintained electron-
ically if it meets the same requirements as a paper record. All informa-
tion must be kept current. A personnel record must include the follow-
ing: 
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(1) a signed job description and qualifications for each po-
sition accepted, or a signed statement that the person read the job de-
scription and qualifications for each position accepted; 

(2) an application for employment or volunteer agreement; 

(3) verification of license, permits, references, job experi-
ence, and educational requirements, as conducted by the agency to ver-
ify qualifications for each position accepted; 

(4) performance evaluations and disciplinary actions; 

(5) the signed statement about compliance with agency 
policies required by §558.245(b)(10) [§97.245(b)(10)] of this division 
[subchapter] (relating to Staffing Policies), if applicable; and 

(6) for an unlicensed employee and unlicensed volunteer 
whose duties would or do include face-to-face contact with a client: 

(A) a printed copy of the results of the initial and annual 
searches of the nurse aide registry (NAR) and employee misconduct 
registry (EMR) obtained from the HHSC [DADS Internet] website; and 

(B) documentation that the employee, in accordance 
with §558.247(a)(4) [§97.247(a)(4)] of this division [subchapter] 
(relating to Verification of Employability and Use of Unlicensed Per-
sons), or volunteer, in accordance with §558.247(b)(4) [§97.247(b)(4)] 
of this division [subchapter], received written information about the 
EMR. 

(b) An agency may keep a complete and accurate personnel 
record for an employee and volunteer in any location, as determined by 
the agency. An agency must provide personnel records not stored at the 
site of a survey upon request by a HHSC [DADS] surveyor, as spec-
ified in §558.507(c) [§97.507(c)] of this chapter (relating to Agency 
Cooperation with a Survey). 

§558.247. Verification of Employability and Use of Unlicensed Per-
sons. 

(a) The provisions in this subsection apply to an unlicensed 
applicant for employment and an unlicensed employee, if the person's 
duties would or do include face-to-face contact with a client. 

(1) An agency must conduct a criminal history check au-
thorized by, and in compliance with, Texas Health and Safety Code 
[(THSC),] Chapter 250 (relating to Nurse Aide Registry and Crimi-
nal History Checks of Employees and Applicants for Employment in 
Certain Facilities Serving the Elderly, [or] Persons with Disabilities, 
or Persons with Terminal Illnesses) for an unlicensed applicant for em-
ployment and an unlicensed employee. 

(2) The agency must not employ an unlicensed applicant 
whose criminal history check includes a conviction listed in Texas 
Health and Safety Code [THSC] §250.006 that bars employment, 
or a conviction the agency has determined is a contraindication to 
employment. If an applicant's or employee's criminal history check 
includes a conviction of an offense that is not listed in Texas Health and 
Safety Code [THSC] §250.006, the agency must document its review 
of the conviction and its determination of whether the conviction is a 
contraindication to employment. 

(3) Before the agency hires an unlicensed applicant, or be-
fore an unlicensed employee's first face-to-face contact with a client, 
the agency must search the nurse aide registry (NAR) and the employee 
misconduct registry (EMR) using the HHSC [DADS Internet] website 
to determine if the applicant or employee is listed in either registry as 
unemployable. The agency must not employ an unlicensed applicant 
who is listed as unemployable in either registry. 

(4) The agency must provide written information about the 
EMR to an unlicensed employee in compliance with the requirements 

of 40 TAC §93.3(c) [of this title] (relating to Employment and Registry 
Information). 

(5) In addition to the initial verification of employability, 
the agency must search the NAR and the EMR to determine if the em-
ployee is listed as unemployable in either registry as follows: 

(A) for an employee most recently hired before Septem-
ber 1, 2009, by August 31, 2011, and at least every twelve months 
thereafter; and 

(B) for an employee most recently hired on or after 
September 1, 2009, at least every 12 months. 

(6) The agency must immediately discharge an unlicensed 
employee whose duties would or do include face-to-face contact with 
a client when the agency becomes aware: 

(A) that the employee is designated in the NAR or the 
EMR as unemployable; or 

(B) that the employee's criminal history check reveals 
conviction of a crime that bars employment or that the agency has de-
termined is a contraindication to employment. 

(b) The provisions in this subsection apply to an unlicensed 
volunteer if the person's duties would or do include face-to-face contact 
with a client. 

(1) An agency must conduct a criminal history check be-
fore an unlicensed volunteer's first face-to-face contact with a client of 
the agency. 

(2) The agency must not use the services of an unlicensed 
volunteer for duties that would or do include face-to-face contact 
with a client whose criminal history information includes a conviction 
that bars employment under Texas Health and Safety Code [THSC] 
§250.006 or a conviction the agency has determined is a contraindi-
cation to employment. If an unlicensed volunteer's criminal history 
check includes a conviction of an offense that is not listed in Texas 
Health and Safety Code [THSC] §250.006, the agency must document 
its review of the conviction and its determination of whether the 
conviction is a contraindication to employment. 

(3) Before an unlicensed volunteer's first face-to-face con-
tact with a client, the agency must conduct a search of the NAR and 
the EMR using the HHSC [DADS Internet] website to determine if an 
unlicensed volunteer is listed in either registry as unemployable. The 
agency must not use the services of an unlicensed volunteer who is 
listed as unemployable in either registry. 

(4) The agency must provide written information about the 
EMR that complies with the requirements of 40 TAC §93.3(c) [of this 
title] to an unlicensed volunteer within five working days from the date 
of the person's first face-to-face contact with a client. 

(5) In addition to the initial verification of employability, 
the agency must search the NAR and the EMR to determine if a volun-
teer is designated in either registry as unemployable, as follows: 

(A) for a volunteer with face-to-face contact with a 
client for the first time before September 1, 2009, by August 31, 2011, 
and at least every twelve months thereafter; and 

(B) for a volunteer with face-to-face contact with a 
client for the first time on or after September 1, 2009, at least every 
twelve months. 

(6) The agency must immediately stop using the services of 
an unlicensed volunteer for duties that would or do include face-to-face 
contact with a client when the agency becomes aware that: 
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(A) [that] the unlicensed volunteer is designated in the 
NAR or the EMR as unemployable; or 

(B) [that] the unlicensed volunteer's criminal history 
check reveals conviction of a crime that bars employment or that the 
agency has determined is a contraindication to employment. 

(c) Upon request by HHSC [DADS], an agency must provide 
documentation to demonstrate compliance with subsections (a) and (b) 
of this section. 

(d) An agency that contracts with another agency or organiza-
tion for an unlicensed person to provide home health services, hospice 
services, or personal assistance services under arrangement must also 
comply with the requirements in §558.289(c)-(d) [§97.289(c) - (d)] of 
this subchapter (relating to Independent Contractors and Arranged Ser-
vices). 

§558.248. Volunteers. 

(a) This section applies to all licensed agencies. However, 
agencies certified by CMS to provide hospice services also must com-
ply with 42 CFR[,] §418.78, Conditions of Participation--Volunteers. 

(b) If an agency uses volunteers, the agency must use volun-
teers in defined roles under the supervision of a designated agency em-
ployee. 

(1) A volunteer must meet the same requirements and stan-
dards in this chapter that apply to agency employees performing the 
same activities. 

(2) An agency may use volunteers in administrative and 
direct client care roles. 

(3) Volunteers must document services provided to a client 
and, if applicable, services provided to the client's family. 

§558.249. Self-Reported Incidents of Abuse, Neglect, and Exploita-
tion. 

(a) The following words and terms, when used in this section 
or §558.250 of this division (relating to Agency Investigations), have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Abuse, neglect, and exploitation--Have the meanings 
assigned by: 

(A) Chapter 711, Subchapter A of this title (relating to 
Introduction), if the term is used in connection with alleged conduct 
against a child or an adult receiving services from certain providers, 
as defined in Texas Human Resources Code §48.251, or against a child 
receiving services from an agency, as that term is defined in this chapter, 
whose employee is the alleged perpetrator; or 

(B) 40 TAC Chapter 705, Subchapter A (relating to 
Definitions), if the term is used in connection with alleged conduct 
against an adult, other than as described in subparagraph (A) of this 
paragraph. 

(1) Abuse, neglect, and exploitation of a client 18 years of 
age and older have the meanings assigned by the Texas Human Re-
sources Code, §48.002. 

(2) Adult--A client who is: 

(A) 18 years of age or older; or 

(B) under 18 years of age who: 

(i) is or has been married; or 

(ii) has had the disabilities of minority removed pur-
suant to the Texas Family Code Chapter 31. 

[(2) Abuse, neglect, and exploitation of a child have the 
meanings assigned by the Texas Family Code, §261.401.] 

(3) Agent--An individual (e.g., student, volunteer), not em-
ployed by but working under the auspices of an agency. 

[(3) Employee means an individual directly employed by 
an agency, a contractor, or a volunteer.] 

(4) Cause to believe--An [means that an] agency knows, 
suspects, or receives an allegation regarding abuse, neglect, or exploita-
tion. 

(5) Child--A client under 18 years of age who: 

(A) is not and has not been married; or 

(B) has not had the disabilities of minority removed 
pursuant to the Texas Family Code Chapter 31. 

(6) Employee--An officer, an individual directly employed 
by an agency or a contractor, volunteer, or agent working under the 
auspices of an agency. 

(b) An agency must adopt and enforce a written policy relating 
to the agency's procedures for reporting alleged acts of abuse, neglect, 
and exploitation of a client by an employee of the agency. 

(c) If an agency has cause to believe that a client served by 
the agency has been abused, neglected, or exploited by an agency em-
ployee, the agency must report the information immediately, meaning 
within 24 hours, to: 

(1) the Department of Family and Protective Services 
(DFPS) at 1-800-252-5400, or through the DFPS secure website at 
www.txabusehotline.org; and 

(2) HHSC [DADS] at 1-800-458-9858. 

§558.250. Agency Investigations. 
(a) Written policy. 

(1) An agency must adopt and enforce a written policy re-
lating to the agency's procedures for investigating complaints and re-
ports of abuse, neglect, and exploitation. 

(2) The policy must meet the requirements of this section. 

(b) Reports of abuse, neglect, and exploitation (ANE). 

(1) Immediately upon witnessing the act or upon receipt of 
the allegation, an agency must initiate an investigation of known and 
alleged acts of ANE by agency employees, including volunteers and 
contractors. 

(2) An agency must complete an HHSC [DADS'] Provider 
Investigation Report form and include the following information: 

(A) incident date; 

(B) the name of the alleged victim; 

(C) the age of the alleged victim at the time of the inci-
dent; 

(D) [(C)] the name of the alleged perpetrator; 

(E) [(D)] any witnesses; 

(F) [(E)] the allegation; 

(G) [(F)] any injury or adverse effect [affect]; 

(H) [(G)] any assessments made; 

(I) [(H)] any treatment required; 

(J) [(I)] the investigation summary; and 
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(K) [(J)] any action taken. 

(3) An agency must send the completed HHSC [DADS'] 
Provider Investigation Report form to HHSC [DADS'] Complaint In-
take Unit no later than the 10th day after reporting the act to the De-
partment of Family and Protective Services and HHSC [DADS]. 

(c) Agency complaint investigations. 

(1) An agency must investigate complaints made by a 
client, a client's family or guardian, or a client's health care provider, 
in accordance with this subsection, regarding: 

(A) treatment or care that was furnished by the agency; 

(B) treatment or care that the agency failed to furnish; 
or 

(C) a lack of respect for the client's property by anyone 
furnishing services on behalf of the agency. 

(2) An agency must: 

(A) document receipt of the complaint and initiate a 
complaint investigation within 10 days after the agency's receipt of the 
complaint; and 

(B) document all components of the investigation. 

(d) Completing agency investigations. An agency must 
complete the investigation and documentation within 30 days after 
the agency receives a complaint or report of abuse, neglect, and 
exploitation, unless the agency has and documents reasonable cause 
for a delay. 

(e) Retaliation. 

(1) An agency may not retaliate against a person for filing 
a complaint, presenting a grievance, or providing, in good faith, infor-
mation relating to home health, hospice, or personal assistance services 
provided by the agency. 

(2) An agency is not prohibited from terminating an em-
ployee for a reason other than retaliation. 

§558.252. Financial Solvency and Business Records. 

An agency must have the financial ability to carry out its functions. 

(1) An agency must not intentionally or knowingly pay em-
ployees or contracted staff with checks from accounts with insufficient 
funds. 

(2) An agency must have sufficient funds to meet its pay-
roll. 

(3) An agency must make available to HHSC, [DADS] 
upon request, business records relating to its ability to carry out its 
functions. If there is a question relating to the accuracy of the records 
or the agency's financial ability to carry out its functions, HHSC 
[DADS] or its designee may conduct a more extensive review of the 
records. 

(4) An agency must maintain business records in their orig-
inal state. Each entry must be accurate and dated with the date of entry. 
Correction fluid or tape may not be used in the record. Corrections must 
be made in accordance with standard accounting practices. 

§558.255. Prohibition of Solicitation of Patients. 

(a) An agency must adopt and enforce a written policy to en-
sure compliance of the agency and its employees and contractors with 
[the] Texas Occupations Code[,] Chapter 102 [(relating to Solicitation 
of Patients)]. For the purpose of this section, a patient is considered to 
be a client. 

(b) HHSC [DADS] may take enforcement action against an 
agency in accordance with §558.601 [§97.601] of this chapter (relating 
to Enforcement Actions) and §558.602 [§97.602] of this chapter (relat-
ing to Administrative Penalties), if the agency violates Texas Occupa-
tions Code[,] §102.001, [(relating to] Soliciting Patients; Offense[)] or 
§102.006, [(relating to] Failure to Disclose; Offense[)]. 

§558.256. Emergency Preparedness Planning and Implementation. 
(a) An agency must have a written emergency preparedness 

and response plan that comprehensively describes its approach to a dis-
aster that could affect the need for its services or its ability to provide 
those services. The written plan must be based on a risk assessment 
that identifies the disasters from natural and man-made causes that are 
likely to occur in the agency's service area. Except for [With the ex-
ception of] a freestanding hospice inpatient unit, HHSC [DADS] does 
not require an agency to physically evacuate or transport a client. 

(b) Agency personnel that must be involved with developing, 
maintaining, and implementing an agency's emergency preparedness 
and response plan include: 

(1) the administrator; 

(2) the supervising nurse, if the agency is required to em-
ploy or contract with a supervising nurse, as required by §558.243 
[§97.243] of this subchapter (relating to Administrative and Supervi-
sory Responsibilities); 

(3) the agency disaster coordinator; and 

(4) the alternate disaster coordinator. 

(c) An agency's written emergency preparedness and response 
plan must: 

(1) designate, by title, an employee, and at least one alter-
nate employee, to act as the agency's disaster coordinator; 

(2) include a continuity of operations business plan that ad-
dresses emergency financial needs, essential functions for client ser-
vices, critical personnel, and how to return to normal operations as 
quickly as possible; 

(3) include how the agency will monitor disaster-related 
news and information, including after hours, weekends, and holidays, 
to receive warnings of imminent and occurring disasters; 

(4) include procedures to release client information in the 
event of a disaster, in accordance with the agency's written policy re-
quired by §558.301(a)(2) [§97.301(a)(2)] of this subchapter (relating 
to Client Records); and 

(5) describe the actions and responsibilities of agency staff 
in each phase of emergency planning, including mitigation, prepared-
ness, response, and recovery. 

(d) The response and recovery phases of the plan must de-
scribe: 

(1) the actions and responsibilities of agency staff when 
warning of an emergency is not provided; 

(2) who at the agency will initiate each phase; 

(3) a primary mode of communication and alternate com-
munication or alert systems in the event of telephone or power failure; 
and 

(4) procedures for communicating with: 

(A) staff; 

(B) clients or persons responsible for a client's emer-
gency response plan; 
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(C) local, state, and federal emergency management 
agencies; and 

(D) other entities including HHSC [DADS] and other 
health care [healthcare] providers and suppliers. 

(e) An agency's emergency preparedness and response plan 
must include procedures to triage clients that allow the agency to: 

(1) readily access recorded information about an active 
client's triage category in the event of an emergency to implement the 
agency's response and recovery phases, as described in subsection (d) 
of this section; and 

(2) categorize clients into groups based on: 

(A) the services the agency provides to a client; 

(B) the client's need for continuity of the services the 
agency provides; and 

(C) the availability of someone to assume responsibility 
for a client's emergency response plan, if needed by the client. 

(f) The agency's emergency preparedness and response plan 
must include procedures to identify a client who may need evacuation 
assistance from local or state jurisdictions because the client: 

(1) cannot provide or arrange for his or her transportation; 
or 

(2) has special health care needs requiring special trans-
portation assistance. 

(g) If the agency identifies a client who may need evacuation 
assistance, as described in subsection (f) of this section, agency per-
sonnel must provide the client with the amount of assistance the client 
requests to complete the registration process for evacuation assistance, 
if the client: 

(1) wants to register with the State of Texas Emergency 
[Transportation] Assistance Registry (STEAR), accessed by dialing 
2-1-1; and 

(2) is not already registered, as reported by the client or 
LAR [legally authorized representative]. 

(h) An agency must provide and discuss the following infor-
mation about emergency preparedness with each client: 

(1) the actions and responsibilities of agency staff during 
and immediately following an emergency; 

(2) the client's responsibilities in the agency's emergency 
preparedness and response plan; 

(3) materials that describe survival tips and plans for evac-
uation and sheltering in place; and 

(4) a list of community disaster resources that may assist a 
client during a disaster, including the STEAR, for which registration 
is [Transportation Assistance Registry] available through 2-1-1 Texas, 
and other community disaster resources provided by local, state, and 
federal emergency management agencies. An agency's list of commu-
nity disaster resources must include information on how to contact the 
resources directly or instructions to call 2-1-1 for more information 
about community disaster resources. 

(i) An agency must orient and train employees, volunteers, and 
contractors about their responsibilities in the agency's emergency pre-
paredness and response plan. 

(j) An agency must complete an internal review of the plan at 
least annually, and after each actual emergency response, to evaluate 
its effectiveness and to update the plan as needed. 

(k) As part of the annual internal review, an agency must test 
the response phase of its emergency preparedness and response plan 
in a planned drill, if not tested during an actual emergency response. 
Except for a freestanding hospice inpatient unit, a planned drill can be 
limited to the agency's procedures for communicating with staff. 

(l) An agency must make a good faith effort to comply with the 
requirements of this section during a disaster. If the agency is unable to 
comply with any of the requirements of this section, it must document 
in the agency's records attempts of staff to follow procedures outlined 
in the agency's emergency preparedness and response plan. 

(m) An agency is not required to continue to provide care to 
clients in emergency situations that are beyond the agency's control 
and that make it impossible to provide services, such as when roads 
are impassable or when a client relocates to a place unknown to the 
agency. An agency may establish links to local emergency operations 
centers to determine a mechanism by which to approach specific areas 
within a disaster area [in order] for the agency to reach its clients. 

(n) If written records are damaged during a disaster, the agency 
must not reproduce or recreate client records, except from existing elec-
tronic records. Records reproduced from existing electronic records 
must include: 

(1) the date the record was reproduced; 

(2) the agency staff member who reproduced the record; 
and 

(3) how the original record was damaged. 

(o) Notwithstanding the provisions specified in Division 2 of 
this subchapter (relating to Conditions of a License), no later than five 
working days after an agency temporarily relocates a place of business, 
or temporarily expands its service area resulting from the effects of an 
emergency or disaster, an agency must notify and provide the follow-
ing information to the HHSC HCSSA [DADS Home and Community 
Support Services Agencies] licensing unit: 

(1) if temporarily relocating a place of business: 

(A) the license number for the place of business and the 
date of relocation; 

(B) the physical address and phone number of the loca-
tion; and 

(C) the date the agency returns to a place of business 
after the relocation; or 

(2) if temporarily expanding the service area to provide ser-
vices during a disaster: 

(A) the license number and revised boundaries of the 
service area; 

(B) the date the expansion begins; and 

(C) the date the expansion ends. 

(p) An agency must provide the notice and information de-
scribed in subsection (o) of this section by fax or email. If fax and 
email are unavailable, the agency may notify the HHSC [DADS] li-
censing unit by telephone [,] but must provide the notice and informa-
tion in writing as soon as possible. If communication with the HHSC 
[DADS] licensing unit is not possible, the agency must provide the 
notice and information by fax, email [e-mail], or telephone to the des-
ignated survey office. 
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§558.257. Medicare Certification Optional. 

(a) An agency that applies for the category of licensed and cer-
tified home health services must comply with the regulations in the 
Medicare Conditions of Participation for Home Health Agencies, 42 
CFR [,] Part 484, pending approval of certification granted by CMS. 
After HHSC [DADS] receives written approval from CMS, HHSC 
[DADS] amends the licensing status of the agency to include the li-
censed and certified home health services category. 

(b) An agency providing hospice services and applying for 
participation in the Medicare program must comply with the Medicare 
Conditions of Participation for Hospice Care, 42 CFR Part 418, pend-
ing approval of certification granted by CMS. After HHSC [DADS] 
receives written approval from CMS, HHSC [DADS] enters the hos-
pice provider number issued by CMS into its Home and Community 
Support Services Agencies database but does not amend the hospice 
services category on the license. 

§558.259. Initial Educational Training in Administration of Agen-
cies. 

(a) This section applies only to an administrator and alternate 
administrator designated as an administrator or alternate administrator 
for the first time on or after December 1, 2006. 

(b) In addition to the qualifications and conditions described in 
§558.244 [§97.244] of this division (relating to Administrator Qualifi-
cations and Conditions and Supervising Nurse Qualifications), a first-
time administrator and alternate administrator of an agency must each 
complete a total of 24 clock hours of educational training in the ad-
ministration of an agency before the end of the first 12 months after 
designation to the position. 

(c) Prior to designation, a first-time administrator or alternate 
administrator must complete eight clock hours of educational training 
in the administration of an agency. The initial eight clock hours must 
be completed during the 12 months immediately preceding the date of 
designation to the position. The initial eight clock hours must include: 

(1) information on the licensing standards for an agency; 
and 

(2) information on the state and federal laws applicable to 
an agency, including: 

(A) [the] Texas Health and Safety Code[,] Chapters 
[Chapter] 142 [, Home and Community Support Services,] and 
[Chapter] 250 [, Nurse Aide Registry and Criminal History Checks 
of Employees and Applicants for Employment in Certain Facilities 
Serving the Elderly or Persons with Disabilities]; 

(B) [the] Texas Human Resources Code[,] Chapter 102, 
Rights of the Elderly; 

(C) the Americans with Disabilities Act; 

(D) the Civil Rights Act of 1991; 

(E) the Rehabilitation Act of 1993; 

(F) the Family and Medical Leave Act of 1993; and 

(G) the Occupational Safety and Health Administration 
requirements. 

(d) A first-time administrator and alternate administrator must 
complete an additional 16 clock hours of educational training before 
the end of the first 12 months after designation to the position. Any of 
the additional 16 clock hours may be completed prior to designation, 
if completed during the 12 months immediately preceding the date of 
designation to the position. The additional 16 clock hours must include 

the following subjects and may include other topics related to the duties 
of an administrator: 

(1) information regarding fraud and abuse detection and 
prevention; 

(2) legal issues regarding advance directives; 

(3) client rights, including the right to confidentiality; 

(4) agency responsibilities; 

(5) complaint investigation and resolution; 

(6) emergency preparedness planning and implementation; 

(7) abuse, neglect, and exploitation; 

(8) infection control; 

(9) nutrition (for agencies licensed to provide inpatient 
hospice services); and 

(10) the Outcome and Assessment Information Set (OA-
SIS) (for agencies licensed to provide licensed and certified home 
health services). 

(e) The 24-hour educational training requirement described 
in subsection (b) of this section must be met through structured, 
formalized classes, correspondence courses, competency-based com-
puter courses, training videos, distance learning programs, or off-site 
training courses. Subject matter that deals with the internal affairs of 
an organization does not qualify for credit. 

(1) The training must be provided or produced by: 

(A) an academic institution; 

(B) a recognized state or national organization or asso-
ciation; 

(C) an independent contractor who consults with agen-
cies; or 

(D) an agency. 

(2) If an agency or independent contractor provides or pro-
duces the training, the training must be approved by HHSC [DADS] 
or recognized by a state or national organization or association. The 
agency must maintain documentation of this approval or recognition 
for review by HHSC [DADS] surveyors. 

(3) A first-time administrator and alternate administrator 
may apply joint training provided by HHSC [DADS] toward the 24 
hours of educational training required by this section if the joint train-
ing meets the educational training requirements described in subsec-
tions (c) and (d) of this section. 

(f) Documentation of administrator and alternate administra-
tor training must: 

(1) be on file at the agency; and 

(2) contain the name of the class or workshop, the course 
content (such as the curriculum), the hours and dates of the training, 
and the name and contact information of the entity and trainer who 
provided the training. 

(g) A first-time administrator and alternate administrator must 
not apply the HHSC Presurvey Training [a pre-survey conference] to-
ward the 24 hours of educational training required in this section. 

(h) After completing the 24 hours of initial educational train-
ing prior to or during the first 12 months after designation as a first-time 
administrator and alternate administrator, an administrator and alter-
nate administrator must [then] complete the continuing education re-
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quirements as specified in §558.260 [§97.260] of this division (relating 
to Continuing Education in Administration of Agencies) in each sub-
sequent 12-month period after designation. 

§558.260. Continuing Education in Administration of Agencies. 

(a) In addition to the qualifications and conditions described in 
§558.244 [§97.244] of this division (relating to Administrator Qualifi-
cations and Conditions and Supervising Nurse Qualifications), an ad-
ministrator and alternate administrator must complete 12 clock hours 
of continuing education within each 12-month period beginning with 
the date of designation. The 12 clock hours of continuing education 
must include at least two of the following topics and may include other 
topics related to the duties of an administrator: 

(1) any one of the educational training subjects listed in 
§558.259(d) [§97.259(d)] of this division (relating to Initial Educa-
tional Training in Administration of Agencies); 

(2) development and interpretation of agency policies; 

(3) basic principles of management in a licensed health-
related setting; 

(4) ethics; 

(5) quality improvement; 

(6) risk assessment and management; 

(7) financial management; 

(8) skills for working with clients, families, and other pro-
fessional service providers; 

(9) community resources; or 

(10) marketing. 

(b) This subsection applies only to an agency administrator or 
alternate administrator designated as an agency administrator or alter-
nate administrator before December 1, 2006, who has not served as an 
administrator or alternate administrator for 180 days or more immedi-
ately preceding the date of designation. Within the first 12 months after 
the date of designation, at least eight of the 12 clock hours of continuing 
education must include the topics listed in §558.259(c) [§97.259(c)] of 
this division. The remaining four [fours] hours of continuing education 
must include topics related to the duties of an administrator and may 
include the topics listed in subsection (a) of this section. 

(c) Documentation of administrator and alternate administra-
tor continuing education must: 

(1) be on file at the agency; and 

(2) contain the name of the class or workshop, the topics 
covered, and the hours and dates of the training. 

(d) An administrator or alternate administrator must not apply 
the HHSC Presurvey Training [pre-survey conference] toward the con-
tinuing education requirements in this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005035 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 4. PROVISION AND 
COORDINATION OF TREATMENT SERVICES 
26 TAC §§558.281 - 558.287, 558.289 - 558.292, 558.295 -
558.299, 558.301 - 558.303 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.281. Client Care Policies. 
An agency must adopt and enforce a written policy that specifies the 
agency's client care practices. The written policy must include the fol-
lowing elements if covered under the scope of services provided by the 
agency: 

(1) initial assessment, reassessment; 

(2) start of care, placing services on hold, transfer, and dis-
charge; 

(3) intravenous services; 

(4) care of the pediatric client; 

(5) triaging clients in the event of disaster; 

(6) how to handle emergencies in the home; 

(7) safety of staff; 

(8) procedures the staff will perform for clients, such as 
dressing changes, Foley catheter changes, wound irrigation, adminis-
tration of medication; 

(9) psychiatric nursing procedures; 

(10) patient and caregiver teaching relating to disease 
process/procedures; 

(11) care planning; 

(12) care of a client who has a terminal illness or a terminal 
prognosis [the dying patient/client]; 

(13) receiving physician orders; 

(14) performing waived testing; 

(15) medication monitoring; and 
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(16) anything else pertaining to client care. 

§558.282. Client Conduct and Responsibility and Client Rights. 
(a) An agency must adopt and enforce a written policy gov-

erning client conduct and responsibility and client rights, in accordance 
with this section. The written policy must include a grievance mecha-
nism under which a client can participate without fear of reprisal. 

(b) An agency must protect and promote the rights of all 
clients. 

(c) An agency must comply with the provisions of the Texas 
Human Resources Code[,] Chapter 102, [Rights of the Elderly,] which 
applies to a client 60 years of age or older. 

(d) At the time of admission, an agency must provide a client 
who receives licensed home health services, licensed and certified 
home health services, hospice services, or personal assistance services, 
with a written statement that informs the client that a complaint against 
the agency may be directed to HHSC Complaint and Incident Intake, 
[the Department of Aging and Disability Services, DADS' Consumer 
Rights and Services Division,] P.O. Box 149030, Austin, Texas 
78714-9030, toll free 1-800-458-9858. The statement also may inform 
the client that a complaint against the agency may be directed to the 
administrator of the agency. The statement about complaints directed 
to the administrator also must include the time frame in which the 
agency reviews [will review] and resolves a [resolve the] complaint. 

(e) In advance of furnishing care to a client, or during the ini-
tial evaluation visit before the initiation of treatment, an agency must 
provide the client, or their legal representative, with a written notice 
of all policies governing client conduct and responsibility and client 
rights. 

(f) A client has the following rights: 

(1) A client has the right to be informed in advance about 
the care to be furnished, the plan of care, expected outcomes, barriers 
to treatment, and any changes in the care to be furnished. The agency 
must ensure that written informed consent, specifying the type of care 
and services that may be provided by the agency, has been obtained 
for every client, either from the client or their legal representative. The 
client or the legal representative must sign or mark the consent form. 

(2) A client has the right to participate in planning the care 
or treatment and in planning a change in the care or treatment. 

(A) An agency must advise or consult with the client or 
legal representative in advance of any change in the care or treatment. 

(B) A client has the right to refuse care and services. 

(C) A client has the right to be informed, before care 
is initiated, of the extent to which payment may be expected from the 
client, a third-party payer, and any other source of funding known to 
the agency. 

(3) A client has the right to have assistance in understand-
ing and exercising the client's rights. The agency must maintain doc-
umentation showing that it has complied with the requirements of this 
paragraph and that the client demonstrates understanding of the client's 
rights. 

(4) A client has the right to exercise rights as a client of the 
agency. 

(5) A client has the right to have the client's person and 
property treated with consideration, respect, and full recognition of the 
client's individuality and personal needs. 

(6) A client has the right to be free from abuse, neglect, and 
exploitation by an agency employee, volunteer, or contractor. 

(7) A client has the right to confidential treatment of the 
client's personal and medical records. 

(8) A client has the right to voice grievances regarding 
treatment or care that is, or fails to be, furnished, or regarding the lack 
of respect for property by anyone who is furnishing services on behalf 
of the agency, and they must not be subjected to discrimination or 
reprisal for doing so. 

(g) In the case of a client adjudged incompetent, the rights of 
the client are exercised by the person appointed by law to act on the 
client's behalf. 

(h) In the case of a client who has not been adjudged incom-
petent, any legal representative may exercise the client's rights to the 
extent permitted by law. 

§558.283. Advance Directives. 
(a) An agency must maintain a written policy regarding im-

plementation of advance directives. The policy must comply [be in 
compliance] with the Advance Directives Act, Texas Health and Safety 
Code[,] Chapter 166. The policy must include a clear and precise state-
ment of any procedure the agency is unwilling or unable to provide or 
withhold in accordance with an advance directive. 

(b) The agency must provide written notice to a client of the 
written policy required by subsection (a) of this section. The notice 
must be provided at the earlier of: 

(1) the time the client is admitted to receive services from 
the agency; or 

(2) the time the agency begins providing care to the client. 

(c) If, at the time notice must be provided under subsection 
(b) of this section, the client is incompetent or otherwise incapacitated 
and unable to receive the notice, the agency must provide the required 
written notice, in the following order of preference, to: 

(1) the client's legal guardian; 

(2) a person responsible for the health care decisions of the 
client; 

(3) the client's spouse; 

(4) the client's adult child; 

(5) the client's parent; or 

(6) the person admitting the client. 

(d) If subsection (c) of this section applies, except as provided 
by subsection (e) of this section, and [if] an agency is unable, after a 
diligent search, to locate an individual listed by subsection (c) of this 
section, the agency is not required to provide the notice. 

(e) If a client who was incompetent or otherwise incapacitated 
and unable to receive the notice required by this section, at the time 
notice was to be provided under subsection (b) of this section, later 
becomes able to receive the notice, the agency must provide the written 
notice at the time the client becomes able to receive the notice. 

(f) HHSC [DADS] assesses an administrative penalty of $500 
without an opportunity to correct against an agency that violates this 
section. 

§558.284. Laboratory Services. 
An agency that provides laboratory services must adopt and enforce 
a written policy to ensure that the agency meets applicable require-
ments of [the Clinical Laboratory Improvement Act,] 42 United States 
Code (USC) [Annotated,] §263a, concerning certification and certifi-
cates of waiver of a clinical laboratory (CLIA 1988). The section 42 
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USC §263a [CLIA 1988] applies to all agencies with laboratories that 
examine human specimens to provide information for the diagnosis, 
prevention, or treatment of any disease or impairment of, or the assess-
ment of the health of, human beings. 

§558.285. Infection Control. 
An agency must adopt and enforce written policies addressing infec-
tion control, including the prevention of the spread of infectious and 
communicable disease. The policies must: 

(1) ensure compliance by the agency, its employees, and its 
contractors with: 

(A) Texas [the Communicable Disease Prevention and 
Control Act,] Health and Safety Code[,] Chapter 81, relating to pre-
vention and control of communicable diseases; 

(B) [the] Occupational Safety and Health Administra-
tion regulations relating to Bloodborne Pathogens at [(OSHA)], 29 
CFR Part 1910.1030, and Appendix A to that section [relating to Blood-
borne Pathogens]; and 

(C) Texas [the] Health and Safety Code[,] Chapter 85, 
Subchapter I, concerning the prevention of the transmission of human 
immunodeficiency virus and hepatitis B virus; and 

(2) require documentation of infections that the client ac-
quires while receiving services from the agency. 

(A) If an agency is licensed to provide services other 
than personal assistance services, documentation must include the date 
that the infection was detected, the client's name, primary diagnosis, 
signs and symptoms, type of infection, pathogens identified, and treat-
ment. 

(B) If an agency is licensed to provide only personal 
assistance services, documentation must include the date that the in-
fection was disclosed to the agency employee, the client's name, and 
treatment as disclosed by the client. 

§558.286. Disposal of Special or Medical Waste. 
(a) An agency must adopt and enforce a written policy for the 

safe handling and disposal of biohazardous waste and materials, if ap-
plicable. 

(b) An agency that generates special or medical waste while 
providing home health services must dispose of the waste according to 
the requirements in 25 TAC Chapter 1, Subchapter K [, §§1.131-1.137] 
(relating to Definition, Treatment, and Disposition of Special Waste 
from Health Care-Related Facilities). An agency must provide both 
verbal and written instructions to the agency's clients regarding the 
proper procedure for disposing of sharps. For purposes of this sub-
section, sharps include hypodermic needles, hypodermic syringes with 
attached needles, scalpel blades, razor blades, disposable razors, dis-
posable scissors used in medical procedures, and intravenous stylets 
and rigid introducers. 

§558.287. Quality Assessment and Performance Improvement. 
(a) Quality Assessment and Performance Improvement 

(QAPI) Program. 

(1) An agency must maintain a QAPI Program that is im-
plemented by a QAPI Committee. The QAPI Program must be ongo-
ing, focused on client outcomes that are measurable, and have a writ-
ten plan of implementation. The QAPI Committee must review and 
update or revise the plan of implementation at least once within a cal-
endar year, or more often if needed. The QAPI Program must include: 

(A) a system that measures significant outcomes for op-
timal care. The QAPI Committee must use the measures in the care 

planning and coordination of services and events. The measures must 
include the following as appropriate for the scope of services provided 
by the agency: 

(i) an analysis of a representative sample of services 
furnished to clients contained in both active and closed records; 

(ii) a review of: 

(I) negative client care outcomes; 

(II) complaints and incidents of unprofessional 
conduct by licensed staff and misconduct by unlicensed staff; 

(III) infection control activities; 

(IV) medication administration and errors; and 

(V) effectiveness and safety of all services pro-
vided, including: 

(-a-) the competency of the agency's clinical 
staff; 

(-b-) the promptness of service delivery; and 
(-c-) the appropriateness of the agency's re-

sponses to client complaints and incidents; 

(iii) a determination that services have been per-
formed as outlined in the individualized service plan, care plan, or 
plan of care; and 

(iv) an analysis of client complaint and satisfaction 
survey data; and 

(B) an annual evaluation of the total operation, includ-
ing services provided under contract or arrangement. 

(i) An agency must use the evaluation to correct 
identified problems and, if necessary, to revise policies. 

(ii) An agency must document corrective action to 
ensure that improvements are sustained over time. 

(2) An agency must immediately correct identified prob-
lems that directly or potentially threaten the client care and safety. 

(3) QAPI documents must be kept confidential and be 
made available to HHSC [DADS] staff upon request. 

(b) QAPI Committee membership. At a minimum, the QAPI 
Committee must consist of: 

(1) the administrator; 

(2) the supervising nurse or therapist, or the supervisor of 
an agency licensed to provide personal assistance services; and 

(3) an individual representing the scope of services pro-
vided by the agency. 

(c) Frequency of QAPI Committee meeting. The QAPI Com-
mittee must meet twice a year or more often if needed. 

§558.289. Independent Contractors and Arranged Services. 

(a) Independent contractors. If an agency uses independent 
contractors, there must be a contract between each independent con-
tractor that performs services and the agency. The contract must be 
enforced by the agency and clearly designate: 

(1) that clients are accepted for care only by the agency; 

(2) the services to be provided by the contractor and how 
they will be provided (i.e. per visit, per hours, etc.); 

(3) the necessity of the contractor to conform to all appli-
cable agency policies, including personnel qualifications; 
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(4) the contractor's responsibility for participating in devel-
oping the plan of care, care plan, or individualized service plan; 

(5) the way [manner in which] services will be coordinated 
and evaluated by the agency in accordance with §558.288 [§97.288] of 
this division [subchapter](relating to Coordination of Services); 

(6) the procedures for: 

(A) submitting information and documentation by the 
contractor, in accordance with the agency's client record policies; 

(B) scheduling of visits by the contractor or the agency; 

(C) periodic client evaluation by the contractor; and 

(D) determining charges and reimbursement payable by 
the agency for the contractor's services under the contract. 

(b) Arranged services. Home health services, hospice ser-
vices, or personal assistance services provided by an agency under 
arrangement with another agency or organization must be provided 
under a written contract conforming to the requirements specified in 
subsection (a) of this section. 

(c) If an agency contracts with another agency or organization 
for an unlicensed person to provide home health services, hospice ser-
vices, or personal assistance services under arrangement, the agency 
must ensure that either it or the contracting agency or organization: 

(1) searches the nurse aide registry (NAR) and the em-
ployee misconduct registry (EMR) before the unlicensed person's 
first face-to-face contact with a client of the agency, using the HHSC 
[DADS] Internet website to confirm that the unlicensed person is not 
listed in either registry as unemployable; 

(2) provides written information to the unlicensed person 
about the EMR that complies with the requirements of 40 TAC §93.3(c) 
[of this title] (relating to Employment and Registry Information); and 

(3) searches the NAR and the EMR at least every 12 
[twelve] months using the HHSC [DADS] Internet website to confirm 
that the person is not listed in either registry as unemployable. 

(d) If an agency contracts with another agency or organization 
for an unlicensed person to provide home health services, hospice ser-
vices, or personal assistance services under arrangement, the agency 
must ensure that the contracting agency or organization: 

(1) conducts a criminal history check before the unlicensed 
person's first face-to-face contact with a client of the agency; and 

(2) verifies that the unlicensed person's criminal history in-
formation does not include a conviction that bars employment under 
[the] Texas Health and Safety Code [(THSC)] §250.006. 

(e) Documentation for contract staff. An agency is not re-
quired to maintain a personnel record for independent contractors or 
staff who provide services under arrangement with another agency or 
organization. Upon request by HHSC [DADS], an agency must pro-
vide documentation at the site of a survey within eight working hours 
of the request to demonstrate that: 

(1) [that] independent contractors or staff under arrange-
ment meet the agency's written job qualifications for the position and 
duties performed; 

(2) the agency ensures compliance with subsection (c) of 
this section for unlicensed staff providing services to the agency's 
clients under arrangement; and 

(3) the agency complies with subsection (d) of this sec-
tion for unlicensed staff providing services to the agency's clients un-
der arrangement by providing a written statement, signed by a person 
authorized to make decisions on personnel matters for the contract-
ing agency or organization, attesting that a criminal history check was 
conducted before an unlicensed person's first face-to-face contact with 
a client, and did not include a conviction barring employment under 
Texas Health and Safety Code [THSC] §250.006. 

§558.290. Backup Services and After-Hours [After Hours] Care. 

(a) Backup services. An agency must adopt and enforce a writ-
ten policy to ensure that backup services are available when an agency 
employee or contractor is not available to deliver the services. 

(1) Backup services may be provided by an agency em-
ployee, a contractor, or the client's designee who is willing and able 
to provide the necessary services. 

(2) If the client's designee has agreed to provide backup 
services required by this section, the agency must have the designee 
sign a written agreement to be the backup service provider. The agency 
must keep the agreement in the client's file. 

(3) An agency must not coerce a client to accept backup 
services. 

(b) After-hours [After hours] care. An agency must adopt and 
enforce a written policy to ensure that clients are educated in how to 
access care from the agency or another health care provider after regu-
lar business hours. 

§558.291. Agency Dissolution. 

An agency must adopt and enforce a written policy that describes the 
agency's written contingency plan. 

(1) The plan must be implemented in the event of dissolu-
tion to assure continuity of client care. 

(2) The plan must: 

(A) be consistent with §558.295 [§97.295] of this 
division [title](relating to Client Transfer or Discharge Notification 
Requirements); 

(B) include procedures for: 

(i) notifying the client of the agency's dissolution; 

(ii) documenting the notification; 

(iii) carrying out the notification; and 

(C) comply with §558.217(a)(2) [§97.217(a)(2)] of this 
subchapter [chapter] (relating to Agency Closure Procedures and Vol-
untary Suspension of Operations). 

§558.292. Agency and Client Agreement and Disclosure. 

(a) The agency must provide the client or the client's family 
with a written agreement for services. The agency must comply with 
the terms of the agreement. The agreement must include at a minimum 
the following: 

(1) notification of client rights; 

(2) documentation concerning notification to the client of 
the availability of medical power of attorney for health care, advance 
directive or "Do Not Resuscitate" orders in accordance with the appli-
cable law; 

(3) services to be provided; 

(4) supervision by the agency of services provided; 
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(5) agency charges for services rendered if the charges will 
be paid in full or in part by the client or the client's family, or on request; 

(6) a written statement containing procedures for filing a 
complaint in accordance with §558.282(d) [§97.282(d)] of this division 
[chapter] (relating to Client Conduct and Responsibility and Client 
Rights); and 

(7) a client agreement to and acknowledgement of services 
by home health medication aides, if home health medication aides are 
used. 

(b) The agency must obtain an acknowledgment of receipt 
from the client or his family of the items listed under subsection (a) 
of this section. This acknowledgment of receipt must be kept in the 
client's record. 

§558.295. Client Transfer or Discharge Notification Requirements. 

(a) Except as provided in subsection (e) of this section, an 
agency intending to transfer or discharge a client must: 

(1) provide written notification to the client or the client's 
parent, family, spouse, significant other, or legal representative; and 

(2) notify the client's attending physician or practitioner if 
he is involved in the agency's care of the client. 

(b) An agency must ensure delivery of the written notification 
no later than five days before the date on which the client will be trans-
ferred or discharged. 

(c) The agency must deliver the required notice by hand or by 
mail. 

(d) If the agency delivers the written notice by mail: 

(1) the notice must be mailed at least eight working days 
before the date of transfer or discharge [discharge or transfer]; and 

(2) the agency must speak with the client by telephone or 
in person to ensure the client's knowledge of the transfer or discharge, 
at least five days before the date of transfer or discharge [discharge or 
transfer]. 

(e) An agency may transfer or discharge a client without prior 
notice required by subsection (b) of this section: 

(1) upon the client's request; 

(2) if the client's medical needs require transfer, such as a 
medical emergency; 

(3) in the event of a disaster when the client's health and 
safety is at risk, in accordance with provisions of §558.256 [§97.256] 
of this subchapter [chapter] (relating to Emergency Preparedness Plan-
ning and Implementation); 

(4) for the protection of staff or a client after the agency has 
made a documented reasonable effort to notify the client, the client's 
family and physician, and appropriate state or local authorities, of the 
agency's concerns for staff or client safety, and in accordance with 
agency policy; 

(5) according to physician orders; or 

(6) if the client fails to pay for services, except as prohib-
ited by federal law. 

(f) An agency must keep the following in the client's file: 

(1) a copy of the written notification provided to the client 
or the client's parent, family, spouse, significant other, or legal repre-
sentative; 

(2) documentation of the personal contact with the client, 
if the required notice was delivered by mail; and 

(3) documentation that the client's attending physician or 
practitioner was notified of the date of discharge. 

§558.296. Physician Delegation and Performance of Physician-Del-
egated Tasks. 

(a) An agency must adopt and enforce a written policy that 
states whether [or not] physician delegation will be honored by the 
agency. If an agency accepts physician delegation, the agency must 
comply with Texas [the Medical Practice Act,] Occupations Code[,] 
Chapter 157, concerning physician delegation. 

(b) An agency may accept delegation from a physician only if 
the agency receives the following from the physician: 

(1) the name of the client; 

(2) the name of the delegating physician; 

(3) the task(s) to be performed; 

(4) the name of the individual(s) to perform the task(s); 

(5) the time frame for the delegation order; and 

(6) if the task is medication administration, the medication 
to be given, route, dose, and frequency. 

§558.297. Receipt of Physician Orders 

An agency must adopt and enforce a written policy describing proto-
cols and procedures agency staff must follow when receiving physician 
orders. 

(1) The policy must address the time frame for countersig-
nature of physician verbal orders. 

(2) Signed physician orders may be submitted via fax 
[facsimile] machine. The agency is not required to have the original 
signatures on file. However, the agency must be able to obtain original 
signatures if an issue surfaces that would require verification of an 
original signature. The policy must include protocols to follow when 
accepting physician orders via fax [facsimile]. If physician orders are 
accepted via fax [facsimile], the policy must: 

(A) outline safeguards to assure that transmitted infor-
mation is sent to the appropriate individual; and 

(B) outline the procedures to be followed in the case of 
misdirected transmission. 

§558.298. Delegation of Nursing Tasks by Registered Professional 
Nurses to Unlicensed Personnel and Tasks Not Requiring Delegation. 

(a) An agency must adopt and enforce a written policy to en-
sure compliance with the following rules adopted by the Texas Board 
of Nursing: 

(1) 22 TAC Chapter 224 (relating to Delegation of Nursing 
Tasks by Registered Professional Nurses to Unlicensed Personnel for 
Clients with Acute Conditions or in Acute Care Environments); and 

(2) 22 TAC[,] Chapter 225 (relating to RN Delegation to 
Unlicensed Personnel and Tasks Not Requiring Delegation in Indepen-
dent Living Environments for Clients with Stable and Predictable Con-
ditions). 

(b) Requirements for RN delegation for personal assistance 
service clients are located in §558.404 [§97.404] of this chapter (re-
lating to Standards Specific to Agencies Licensed to Provide Personal 
Assistance Services). 
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§558.299. Nursing Education, Licensure and Practice. 

If providing nursing services, an agency must adopt and enforce a writ-
ten policy to ensure compliance with the rules of the Texas Board of 
Nursing adopted in [at] 22 TAC Chapters 211 - 226 (relating to Nursing 
Continuing Education, Licensure, and Practice in the State of Texas). 

§558.301. Client Records. 

(a) In accordance with accepted principles of practice, an 
agency must establish and maintain a client record system to ensure 
that the care and services provided to each client are completely 
and accurately documented, readily accessible, and systematically 
organized to facilitate the compilation and retrieval of information. 

(1) An agency must establish a record for each client and 
must maintain the record in accordance with and contain the informa-
tion described in paragraph (9) of this subsection. An agency must keep 
a single file or separate files for each category of service provided to 
the client and the client's family. Hospice services provided to a client's 
family must be documented in the clinical record. 

(2) The agency must adopt and enforce written procedures 
regarding the use and removal of records, the release of information, 
and when applicable, the incorporation of clinical, progress, or other 
notes into the client record. An agency may not release any portion of 
a client record to anyone other than the client except as allowed by law. 

(3) All information regarding the client's care and services 
must be centralized in the client's record and be protected against loss 
or damage. 

(4) The agency must establish an area for original active 
client record storage at the agency's place of business. The original ac-
tive client record must be stored at the place of business (parent agency, 
branch office, or ADS [alternate delivery site]) from which services are 
[actually] provided. Original active client records must not be stored 
at an administrative support site or records storage facility. 

(5) The agency must ensure that each client's record is 
treated with confidentiality, safeguarded against loss and unofficial 
use, and is maintained according to professional standards of practice. 

(6) A clinical record must be an original, a microfilmed 
copy, an optical disc imaging system, or a certified copy. 

(A) An original record is a signed paper record or an 
electronically signed computer record. A signed paper record may in-
clude a physician's stamped signature if the agency meets the following 
requirements: 

(i) An agency must have on file at the agency a cur-
rent written authorization letter from the physician whose signature the 
stamp represents, stating that he is the only person authorized to have 
the stamp and use it. 

(ii) The authorization letter must be dated before a 
stamped record from the physician was accepted by the agency. 

(iii) An agency must obtain a new authorization let-
ter from the physician annually. A physician authorization letter is void 
one year from the date of the letter. 

(iv) The authorization letter must be manually 
signed by the physician and include a copy of the stamped signature 
that the physician will use. 

(B) Computerized records must meet all requirements 
of paper records, including protection from unofficial use and retention 
for the period specified in subsection (b) of this section. 

(C) An agency must ensure that entries regarding the 
delivery of care or services are not altered without evidence and expla-
nation of such alteration. 

(7) Each entry to the client record must be current, accu-
rate, signed, and dated with the date of entry by the individual making 
the entry. The record must include all services whether furnished di-
rectly or under arrangement. Correction fluid or tape must not be used 
in the record. Corrections must be made by striking through the error 
with a single line and must include the date the correction was made 
and the initials of the person making the correction. 

(8) Inactive client records may be preserved on microfilm, 
optical disc or other electronic means and may be stored at the parent 
agency location, branch office, ADS [alternate delivery site], adminis-
trative support site, or records storage facility. Security must be main-
tained, and the record must be readily retrievable by the agency. 

(9) Each client record must include the following elements 
as applicable to the scope of services provided by the agency: 

(A) client application for services including, but not 
limited to, the following information: 

(i) the client's full name; 

(ii) sex; 

(iii) date of birth; 

(iv) the name, address, and telephone number of 
each parent or legal guardian [parent(s)] of a minor child; [, or legal 
guardian, or] 

(v) the name, address, and telephone number of any 
other person, [other(s)] as identified by the individual; 

(vi) the physician's name and telephone numbers, in-
cluding emergency numbers; and 

(vii) services requested; 

(B) initial health assessment, pertinent medical history, 
and subsequent health assessments; 

(C) care plan, plan of care, or individualized service 
plan, as applicable. The care plan or the plan of care must include, 
as applicable, medication, dietary, treatment, and activities orders. An 
[The requirements for the] individualized service plan for a personal as-
sistance service client must comply with §558.404 [clients are located 
in §97.404] of this chapter (relating to Standards Specific to Agen-
cies Licensed to Provide Personal Assistance Services). A [The re-
quirements for the] plan of care for a hospice client must comply with 
§558.821 [clients are located in §97.403] of this chapter (relating to 
[Standards Specific to Agencies Licensed to Provide] Hospice Plan of 
Care [Services)]; 

(D) clinical and progress notes. Such notes must be 
written the day service is rendered and incorporated into the client 
record within 14 working days; 

(E) current medication list; 

(F) medication administration record (if medication is 
administered by agency staff). Notation must also be made in the med-
ication administration record or in the clinical notes of medications not 
given and the reason. Any adverse reaction must be reported to a su-
pervisor and documented in the client record; 

(G) acknowledgement of hospice agency's policy 
regarding disposal of controlled substance prescription drugs; 

(H) [(G)] records of supervisory visits; 
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(I) [(H)] complete documentation of all known services 
and significant events. Documentation must show that effective in-
terchange, reporting, and coordination of care occurs as required in 
§558.288 [§97.288] of this division [chapter] (relating to Coordination 
of Services); 

(J) [(I)] for clients 60 years and older, acknowledgment 
of the client's receipt of a copy of the right and responsibilities listed in 
Texas Human Resources Code[,] Chapter 102 [, Rights of the Elderly]; 

(K) [(J)] acknowledgment of the client's receipt of the 
agency's policy relating to the reporting of abuse, neglect, or exploita-
tion of a client; 

(L) [(K)] documentation that the client has been in-
formed of how to register a complaint in accordance with §558.282(d) 
[§97.282(d)] of this division [chapter] (relating to Client Conduct and 
Responsibility and client Rights); 

(M) [(L)] client agreement to and acknowledgment of 
services by home health medication aides, if home health medication 
aides are used; 

(N) [(M)] discharge summary, including the reason for 
discharge or transfer and the agency's documented notice to the client, 
the client's physician (if applicable), and other individuals as required 
in §558.295 [§97.295] of this division [chapter] (relating to Client 
Transfer or Discharge Notification Requirements); 

(O) [(N)] acknowledgement of receipt of the notice of 
advance directives; 

(P) [(O)] services provided to the client's family (as ap-
plicable); and 

(Q) [(P)] consent and authorization and election forms, 
as applicable. 

(b) An agency must adopt and enforce a written policy relating 
to the retention of records in accordance with this subsection. 

(1) An agency must retain original client records for a min-
imum of five years after the discharge of the client. 

(2) The agency may not destroy client records that relate to 
any matter that is involved in litigation if the agency knows the litiga-
tion has not been finally resolved. 

(3) There must be an arrangement for the preservation of 
inactive records to insure compliance with this subsection. 

§558.302. Pronouncement of Death. 
An agency must adopt and enforce a written policy on pronouncement 
of death, if that function is carried out by an agency RN [registered 
nurse]. The policy must comply [be in compliance] with Texas [the] 
Health and Safety Code[,] §671.001 (relating to Standard Used in De-
termining Death [concerning Determination of Death and Autopsy Re-
ports]). 

§558.303. Standards for Possession of Sterile Water or Saline, Cer-
tain Vaccines or Tuberculin, and Certain Dangerous Drugs. 
An agency that possesses sterile water or saline, certain vaccines or 
tuberculin, or certain dangerous drugs, as specified by this section, must 
comply with the provisions of this section. 

(1) Possession of sterile water or saline. An agency or its 
employees, who are RNs [registered nurses] or LVNs, [licensed vo-
cational nurses] may purchase, store, or transport for the purpose of 
administering to their home health or hospice clients under physician's 
orders: 

(A) sterile water for injection and irrigation; and 

(B) sterile saline for injection and irrigation. 

(2) Possession of certain vaccines or tuberculin. 

(A) An agency or its employees, who are RNs 
[registered nurses] or LVNs, [licensed vocational nurses] may pur-
chase, store, or transport for [the purpose of] administering to the 
agency's employees, home health or hospice clients, or client family 
members under physician's standing orders the following dangerous 
drugs: 

(i) hepatitis B vaccine; 

(ii) influenza vaccine; 

(iii) tuberculin purified protein derivative for tuber-
culosis testing; and 

(iv) pneumococcal polysaccharide vaccine. 

(B) An agency that purchases, stores, or transports a 
vaccine or tuberculin under this section must ensure that any stand-
ing order for the vaccine or tuberculin: 

(i) is signed and dated by the physician; 

(ii) identifies the vaccine or tuberculin covered by 
the order; 

(iii) indicates that the recipient of the vaccine or tu-
berculin has been assessed as an appropriate candidate to receive the 
vaccine or tuberculin and has been assessed for the absence of any con-
traindication; 

(iv) indicates that appropriate procedures are estab-
lished for responding to any negative reaction to the vaccine or tuber-
culin; and 

(v) orders that a specific medication or category of 
medication be administered if the recipient has a negative reaction to 
the vaccine or tuberculin. 

(3) Possession of certain dangerous drugs. 

(A) In compliance with Texas Health and Safety 
Code[,] §142.0063, an agency or its employees, who are RNs 
[registered nurses] or LVNs, [licensed vocational nurses] may pur-
chase, store, or transport for the purpose of administering to their 
home health or hospice patients, in accordance with subparagraph (C) 
of this paragraph, the following dangerous drugs: 

(i) any of the following items in a sealed portable 
container of a size determined by the dispensing pharmacist: 

(I) 1,000 milliliters of 0.9 percent [0.9%] sodium 
chloride intravenous infusion; 

(II) 1,000 milliliters of 5.0 percent [5.0%] dex-
trose in water injection; or 

(III) sterile saline; or 

(ii) not more than five dosage units of any of the fol-
lowing items in an individually sealed, unused portable container: 

(I) heparin sodium lock flush in a concentration 
of 10 units per milliliter or 100 units per milliliter; 

(II) epinephrine HCI solution in a concentration 
of one to 1,000; 

(III) diphenhydramine HCI solution in a concen-
tration of 50 milligrams per milliliter; 

(IV) methylprednisolone in a concentration of 
125 milligrams per two milliliters; 
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(V) naloxone in a concentration of one milligram 
per milliliter in a two-milliliter vial; 

(VI) promethazine in a concentration of 25 mil-
ligrams per milliliter; 

(VII) glucagon in a concentration of one mil-
ligram per milliliter; 

(VIII) furosemide in a concentration of 10 mil-
ligrams per milliliter; 

(IX) lidocaine 2.5 percent [2.5%] and prilocaine 
2.5 percent [2.5%] cream in a five-gram tube; or 

(X) lidocaine HCL solution in a concentration of 
1 percent [1%] in a two-milliliter vial. 

(B) An agency or the agency's authorized employees 
may purchase, store, or transport dangerous drugs in a sealed portable 
container only if the agency has established policies and procedures to 
ensure that: 

(i) the container is handled properly with respect to 
storage, transportation, and temperature stability; 

(ii) a drug is removed from the container only on a 
physician's written or oral order; 

(iii) the administration of any drug in the container 
is performed in accordance with a specific treatment protocol; and 

(iv) the agency maintains a written record of the 
dates and times the container is in the possession of an RN [a registered 
nurse] or LVN [licensed vocational nurse]. 

(C) An agency or the agency's authorized employee 
who administers a drug listed in subparagraph (A) of this paragraph 
may administer the drug only in the client's residence, under physi-
cian's orders, in connection with the provision of emergency treatment 
or the adjustment of: 

(i) parenteral drug therapy; or 

(ii) vaccine or tuberculin administration. 

(D) If an agency or the agency's authorized employee 
administers a drug listed in subparagraph (A) of this paragraph, pur-
suant to a physician's oral order, the agency must receive a signed copy 
of the order: 

(i) not later than 24 hours after receipt of the order, 
reduce the order to written form and send a copy of the form to the 
dispensing pharmacy by mail or fax [facsimile] transmission; and 

(ii) not later than 20 days after receipt of the order, 
send a copy of the order, as signed by and received from the physician, 
to the dispensing pharmacy. 

(E) A pharmacist that dispenses a sealed portable con-
tainer under this subsection will ensure that the container: 

(i) is designed to allow access to the contents of the 
container only if a tamper-proof seal is broken; 

(ii) bears a label that lists the drugs in the container 
and provides notice of the container's expiration date, which is the ear-
lier of: 

(I) the date that is six months after the date on 
which the container is dispensed; or 

(II) the earliest expiration date of any drug in the 
container; and 

(iii) remains in the pharmacy or under the control 
of a pharmacist, RN [registered nurse], or LVN [licensed vocational 
nurse]. 

(F) If an agency or the agency's authorized employee 
purchases, stores, or transports a sealed portable container under this 
subsection, the agency must deliver the container to the dispensing 
pharmacy for verification of drug quality, quantity, integrity, and ex-
piration dates not later than the earlier of: 

(i) the seventh day after the date on which the seal 
on the container is broken; or 

(ii) the date for which notice is provided on the con-
tainer label. 

(G) A pharmacy that dispenses a sealed portable con-
tainer under this section is required to take reasonable precautionary 
measures to ensure that the agency receiving the container complies 
with subparagraph (F) of this paragraph. On receipt of a container un-
der subparagraph (F) of this paragraph, the pharmacy will perform an 
inventory of the drugs used from the container and will restock and 
reseal the container before delivering the container to the agency for 
reuse. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005036 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 5. BRANCH OFFICES AND 
ALTERNATE DELIVERY SITES 
26 TAC §558.321, §558.322 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.321. Standards for Branch Offices. 

(a) A branch office operates as a part of the parent agency and 
must comply with the same regulations as the parent agency. The par-
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♦ ♦ ♦ 

ent agency is responsible for ensuring that its branches comply with 
licensing standards. 

(b) A branch office providing licensed and certified home 
health services must comply with the standards for certified agencies 
in §558.402 [§97.402] of this chapter (relating to Standards Specific 
to Licensed and Certified Home Health Services). 

(c) The service area of a branch office must be located within 
the parent agency's service area. 

(1) A branch office must not provide services outside its 
licensed service area. 

(2) A branch office must maintain adequate staff to provide 
services and to supervise the provision of services within the service 
area. 

(3) A branch office may expand its service area at any time 
during the licensure period. 

(A) Unless exempted under subparagraph (B) of the 
paragraph, a branch office must submit to HHSC [DADS] a written 
notice to expand its service area at least 30 days before the expansion. 
The notice must include: 

(i) revised boundaries of the branch office's original 
service area; 

(ii) the effective date of the expansion; and 

(iii) an updated list of management and supervisory 
personnel (including names), if changes are made. 

(B) An agency is exempt from the 30-day written 
notice requirement under subparagraph (A) of this paragraph if HHSC 
[DADS] determines an emergency exists that would impact client 
health and safety. An agency must notify HHSC [DADS] immediately 
of a possible emergency. HHSC [DADS] determines if an exemption 
can be granted. 

(4) A branch office may reduce its service area at any time 
during the licensure period by sending HHSC [DADS] written notifica-
tion of the reduction, revised boundaries of the branch office's original 
service area, and the effective date of the reduction. 

(d) A parent agency and a branch office providing home health 
or personal assistance services must meet the following requirements: 

(1) The parent agency administrator or alternate adminis-
trator, or supervising nurse or alternate supervising nurse, must conduct 
an on-site supervisory visit to the branch office at least monthly. The 
parent agency may visit the branch office more frequently considering 
the size of the service area and the scope of services provided by the 
parent agency. The supervisory visits must be documented and include 
the date of the visit, the content of the consultation, the individuals in 
attendance, and the recommendations of the staff. 

(2) The original active clinical record must be kept at the 
branch office. 

(3) The parent agency must approve all branch office poli-
cies and procedures. This approval must be documented and filed in 
the parent and branch offices. 

(e) HHSC [DADS] issues or renews a branch office license for 
applicants who meet the requirements of this section. 

(1) Issuance or renewal of a branch office license is contin-
gent upon compliance with the Statute [statute] and this chapter by the 
parent agency and branch office. 

(2) HHSC [DADS] may take enforcement action against a 
parent agency license for a branch office's failure to comply with the 
Statute [statute] or this chapter in accordance with Subchapter F of this 
chapter (relating to Enforcement). 

(3) Revocation, suspension, denial, or surrender of a parent 
agency license will result in the same revocation, suspension, denial, 
or surrender of a branch office license for all branch office licenses of 
the parent agency. 

(f) A branch office may offer fewer health services or cate-
gories than the parent office but may not offer health services or cate-
gories that are not also offered by the parent agency. 

§558.322. Standards for Alternate Delivery Sites. 
(a) An ADS [alternate delivery site (ADS)] must comply with 

the Statute [statute] and this chapter, including the additional standards 
in Subchapter H of this chapter (relating to Standards Specific to Agen-
cies Licensed to Provide Hospice Services). 

(b) If certified by CMS, an ADS must comply with the appli-
cable federal rules and regulations for hospice agencies in 42 CFR[,] 
Part 418 [, Hospice Care]. 

(c) A parent agency and an ADS must meet the following re-
quirements: 

(1) The parent agency administrator or alternate adminis-
trator, or supervising nurse or alternate supervising nurse, must con-
duct an on-site supervisory visit to the ADS at least monthly. The par-
ent agency may visit the ADS more frequently considering the size of 
the service area provided by the parent agency. The supervisory visits 
must be documented and include the date of the visit, the content of the 
consultation, the individuals in attendance, and the recommendations 
of the staff. 

(2) The parent agency must approve all ADS policies and 
procedures. This approval must be documented and filed in the parent 
agency and ADS. 

(d) Issuance or renewal of an ADS license is contingent upon 
compliance by the parent agency and ADS with the Statute [statute] 
and this chapter. 

(1) HHSC [DADS] may take enforcement action against 
a parent agency license for an ADS' failure to comply with the Statute 
[statute] or this chapter in accordance with Subchapter F of this chapter 
(relating to Enforcement). 

(2) Revocation, suspension, denial or surrender of a parent 
agency license results in the same revocation, suspension, denial or 
surrender of all ADS licenses of the parent agency. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005038 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

PROPOSED RULES December 18, 2020 45 TexReg 9073 



SUBCHAPTER D. ADDITIONAL STANDARDS 
SPECIFIC TO LICENSE CATEGORY AND 
SPECIFIC TO SPECIAL SERVICES 
26 TAC §§558.401, 558.402, 558.404 - 558.407 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.401. Standards Specific to Licensed Home Health Services. 

(a) In addition to the standards in Subchapter C of this chapter 
(relating to Minimum Standards for All [Licensed] Home and Commu-
nity Support Services Agencies), an agency providing licensed home 
health services must also meet the standards of this section. 

(b) The agency must accept a client for home health services 
based on a reasonable expectation that the client's medical, nursing, 
and social needs can be met adequately in the client's residence. An 
agency has made a reasonable expectation that it can meet a client's 
needs if, at the time of the agency's acceptance of the client, the client 
and the agency have agreed as to what needs the agency would meet; 
for instance, the agency and the client could agree that some needs 
would be met but not necessarily all needs. 

(1) The agency must start providing licensed home health 
services to a client within a reasonable time after acceptance of the 
client and according to the agency's policy. The initiation of licensed 
home health services must be based on the client's health service needs. 

(2) An initial health assessment must be performed in the 
client's residence by the appropriate health care professional prior to 
or at the time that licensed home health services are initially provided 
to the client. The assessment must determine whether the agency can 
[has the ability to] provide the necessary services. 

(A) If a practitioner has not ordered skilled care for a 
client, then the appropriate health care professional must prepare a care 
plan. The care plan must be developed after consultation with the client 
and the client's family and must include services to be rendered, the 
frequency of visits or hours of service, identified problems, method 
of intervention, and projected date of resolution. The care plan must 
be reviewed and updated by all appropriate staff members involved in 
client care at least annually, or more often as necessary to meet the 
needs of the client. 

(B) If a practitioner orders skilled treatment, then the 
appropriate health care professional must prepare a plan of care. The 
plan of care must be signed and approved by a practitioner in a timely 
manner. The plan of care must be developed in conjunction with 
agency staff and must cover all pertinent diagnoses, including mental 
status, types of services and equipment required, frequency of visits 

at the time of admission, prognoses, functional limitations, activities 
permitted, nutritional requirements, medications and treatments, any 
safety measures to protect against injury, and any other appropriate 
items. The appropriate health care personnel must perform services 
as specified in the plan of care. The plan of care must be revised 
as necessary, but it must be reviewed and updated at least every six 
months. 

(c) Agency staff must provide at least one home health service. 

(d) All services must be provided and supervised by qualified 
personnel. The appropriate licensed health care professional must be 
available to supervise as needed, when services are provided. If medi-
cal social service is provided, the social worker must be licensed in the 
State [state] of Texas to provide social work services. 

(e) All staff providing services, delegation, and supervision 
must be employed by or be under contract with the agency. 

(f) An agency is not required to employ home health aides. If 
an agency employs home health aides, the agency must comply with 
§558.701 [§97.701] of this chapter (relating to Home Health Aides). 

(g) Unlicensed personnel employed by an agency to provide 
licensed home health services must: 

(1) have demonstrated competency in the task assigned 
when competency cannot be determined through education and expe-
rience; and 

(2) be at least 18 years of age or, if under 18 years of age, be 
a high school graduate or enrolled in a vocational education program. 

§558.402. Standards Specific to Licensed and Certified Home Health 
Services. 

(a) In addition to the standards in Subchapter C of this chapter 
(relating to Minimum Standards for All [Licensed] Home and Commu-
nity Support Services Agencies), an agency providing licensed and cer-
tified home health services must comply with applicable [the] require-
ments of 42 United States Code Chapter 7, Subchapter XVII [the So-
cial Security Act] and the regulations in [Title] 42 CFR [of the Code of 
Federal Regulations,] Part 484. [Copies of the regulations adopted by 
reference in this section are indexed and filed in the Texas Department 
of Human Services, 701 W. 51st Street, Austin, Texas 78751-2321, and 
are available for public inspection during regular working hours.] 

(b) An agency providing licensed and certified home health 
services that plans to implement a home health aide training and 
competency evaluation program must meet the requirements in 
§558.701(d)-(f) [§97.701(d)-(f)] of this chapter [title] (relating to 
Home Health Aides). 

(c) An agency providing licensed and certified home health 
services that plans to implement a competency evaluation program 
must comply with §558.701(f) [§97.701(f)] of this chapter [title (re-
lating to Home Health Aides)]. 

(d) An agency providing licensed and certified home health 
services may not use an individual as a home health aide unless: 

(1) the individual has met the federal requirements under 
subsection (a) of this section; 

(2) the individual qualifies as a home health aide based on 
[on the basis of] a: 

(A) training and competency evaluation program, and 
the program meets the requirements of subsection (b) of this section; 
or 

(B) competency evaluation program, and the program 
meets the requirements of subsection (c) of this section; or 
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(3) the individual is a licensed health care provider. 

(e) Since the individual's most recent completion of a training 
and competency evaluation program, or a competency evaluation pro-
gram, if there has been a period of 24 consecutive months during which 
the individual has not furnished home health services, the individual 
will not be considered as having completed a training and competency 
evaluation program or a competency evaluation program. 

§558.404. Standards Specific to Agencies Licensed to Provide Per-
sonal Assistance Services. 

(a) In addition to meeting the standards in Subchapter C of this 
chapter (relating to Minimum Standards for All Home and Community 
Support Services Agencies), an agency holding a license with the cat-
egory of personal assistance services must meet the standards of this 
section. 

(b) A person who is not licensed to provide personal assistance 
services under this chapter may not indicate or imply that the person is 
licensed to provide personal assistance services by using [the use of] 
the words "personal assistance services" or in any other manner. 

(c) Personal assistance services, as defined in §558.2 [§97.2] 
of this chapter (relating to Definitions), may be performed by an un-
licensed person who is at least 18 years of age and has demonstrated 
competency, when competency cannot be determined through educa-
tion and experience, to perform the tasks assigned by the supervisor. 
An unlicensed person who is under 18 years of age, is a high school 
graduate or is enrolled in a vocational educational program, and has 
demonstrated competency to perform the tasks assigned by the super-
visor, may perform personal assistance services. 

(d) The following tasks may be performed under a personal 
assistance services category: 

(1) personal care as defined in §558.2 [§97.2] of this chap-
ter; 

(2) health-related tasks provided by unlicensed personnel 
that may be delegated by an RN, or that an RN determines do not 
require delegation, in accordance with the agency's written policy 
adopted, implemented, and enforced to ensure compliance with the 
rules adopted by the Texas Board of Nursing in 22 TAC[,] Chapter 
225 (relating to RN Delegation to Unlicensed Personnel and Tasks 
Not Requiring Delegation in Independent Living Environments for 
Clients with Stable and Predictable Conditions); 

(3) health-related tasks that are not the practice of pro-
fessional nursing under the memorandum of understanding between 
HHSC [DADS] and the Texas Board of Nursing; and 

(4) health-related tasks that are delegated by a physician 
under the Texas Occupations Code[,] Chapter 157. 

(e) The agency must ensure that when developing its opera-
tional policies, the policies are considerate of principles of individual 
and family choice and control, functional need, and accessible and flex-
ible services. 

(f) In addition to the client record requirements in 
§558.301(a)(9) [§97.301(a)(9)] of this chapter (relating to Client 
Records), the client file must include the following: 

(1) documentation of determination of services based on an 
on-site visit by the supervisor where services will be primarily deliv-
ered and records of supervisory visits, if applicable; 

(2) individualized service plan developed, agreed upon, 
and signed by the client or family and the agency. The individualized 
service plan must include [, but not be limited to the following]: 

(A) types of services, supplies, and equipment to be 
provided; 

(B) locations of services; 

(C) frequency and duration of services; 

(D) planned date of service initiation; 

(E) charges for services rendered if the charges will be 
paid in full or in part by the client or significant other(s), or on request; 
and 

(F) plan of supervision; and 

(3) documentation that the services have been provided ac-
cording to the individualized service plan. 

(g) In addition to the written policies required by §558.245 
[§97.245] of this chapter (relating to Staffing Policies) the agency must 
adopt and enforce a written policy addressing the supervision of per-
sonnel with input from the client or family on the frequency of super-
vision. 

(1) Supervision of personnel must be in accordance with 
the agency's policies and applicable State [state] laws and rules, includ-
ing rules adopted by the Texas Board of Nursing in 22 TAC[,] Chapter 
225. 

(2) A supervisor must be a licensed nurse or have com-
pleted two years of full-time study at an accredited college or uni-
versity. An individual with a high school diploma or general equiva-
lence diploma (GED) may substitute one year of full-time employment 
in a supervisory capacity in a health care facility, agency, or commu-
nity-based agency for each required year of college. 

(3) The client in a client managed attendant care program 
funded by HHSC [DADS] or the Department of Assistive and Reha-
bilitative Services is not required to meet the standard in paragraph (2) 
of this subsection. 

(h) Tube feedings and medication administration through a 
permanently placed gastrostomy tube (g-tube) in accordance with 
subsection (d)(3) of this section may be performed by an unlicensed 
person only after successful completion of the training and compe-
tency program and procedures described in paragraphs (1) - (5) of this 
subsection. 

(1) The training and competency program for the perfor-
mance of g-tube feedings by an unlicensed person must be taught by 
an RN, physician, physician assistant (PA), or qualified trainer. A qual-
ified trainer must: 

(A) have successfully completed the training and com-
petency program described in paragraphs (2) and (3) of this subsection 
taught by an RN, physician, or PA; 

(B) have demonstrated upon return demonstration to an 
RN, physician, or PA the performance of the task and the ability to 
teach the task; and 

(C) have been deemed competent by an RN, physician, 
or PA, to train unlicensed personnel in these procedures. Documenta-
tion of competency to perform, train, and teach must be maintained in 
the employee's or contractor's file. Competency must be evaluated and 
documented annually by an RN, physician, or PA [annually]. 

(2) The minimum training program must include: 

(A) a description of the g-tube placement, including its 
purpose; 
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(B) infection control procedures and universal precau-
tions to be used [utilized] when performing g-tube feedings or medica-
tion administration through a g-tube; 

(C) a description of conditions that must be reported to 
the client or the primary caregiver, or in the absence of the primary 
caregiver, to the agency administrator, supervisor, or the client's physi-
cian. The description of conditions must include a plan to be effected 
if the g-tube comes out or is not positioned correctly to ensure medical 
attention is provided within one hour; 

(D) review of a written procedure for g-tube feeding or 
medication administration through a g-tube. The written procedure 
must be equivalent to current acceptable nursing standards of practice, 
including addressing the crushing of medications; 

(E) conditions under which g-tube feeding or medica-
tion administration must not be performed; and 

(F) demonstration of a g-tube feeding and medication 
administration to a client. If the trainee will become a qualified trainer, 
the demonstration must be done by the RN, PA, or physician. If the 
trainee will not become a qualified trainer, the demonstration may be 
done by an RN, PA, physician, or qualified trainer. 

(3) The minimum competency evaluation must be docu-
mented and maintained in the employee's file and must include: 

(A) a score of 100 percent [100%] on a written multiple-
choice [multiple choice] test that consists of situational questions to in-
clude the criteria in paragraph (2)(A) - (E) of this subsection and an 
evaluation of the trainee's judgment and understanding of the essential 
skills, risks, and possible complications of a g-tube feeding or medica-
tion administration through a g-tube; 

(B) a skills checklist demonstrating that the trainee has 
successfully completed the necessary skills for a g-tube feeding and 
medication administration via g-tube, and if the trainee will become a 
qualified trainer, the skills checklist must also demonstrate the ability 
to teach another person to perform the task. The skills checklist must 
be completed by an RN, physician, or PA, if the trainee will become a 
qualified trainer. The skills checklist for a trainee who will not become 
a qualified trainer may be completed by an RN, physician, PA, or qual-
ified trainer; and 

(C) documentation of an accurate demonstration of the 
g-tube feeding and medication administration performed by the trainee 
as required by paragraph (2)(F) of this subsection. If the trainee will 
become a qualified trainer, documentation of competency to teach this 
task must be maintained in the file of the qualified trainer. The person 
responsible for the training of the trainee must document the successful 
demonstration of the g-tube feeding and medication administration via 
g-tube by the trainee and the trainee's competency to perform this task 
in the trainee's file. 

(4) The client or primary caregiver must provide informa-
tion on the client's g-tube feeding or medication administration to the 
agency supervisor. If the client is not capable of directing his or her 
own care, the client's primary caregiver must be present to instruct and 
orient the supervisor regarding the client's g-tube feeding and medica-
tion regime. A copy of the current regime including unique conditions 
specific to the client must be placed in the client's file by the agency 
supervisor and provided to the respite caregiver. The respite caregiver 
must be oriented by the client, the client's primary caregiver, or the 
agency supervisor. The supervisor of the delivery of these services 
must have successfully completed a training and competency program 
outlined in paragraphs (2) and (3) of this subsection or be a qualified 
trainer. 

(5) Legend medications that are to be administered must be 
in a legally labeled container from a pharmacy that contains the name 
of the client. Instructions for dosages according to weight or age for 
over-the-counter drugs commonly given the client must be furnished 
by the primary caregiver to the respite caregiver performing the tube 
feeding or medication administration. 

§558.405. Standards Specific to Agencies Licensed to Provide Home 
Dialysis Services. 

(a) License designation. An agency may not provide peri-
toneal dialysis or hemodialysis services in a client's residence, 
independent living environment, or other appropriate location unless 
the agency holds a license to provide licensed home health or licensed 
and certified home health services and designated to provide home 
dialysis services. In order to receive a home dialysis designation, the 
agency must meet the licensing standards specified in this section 
and the standards for home health services in accordance with Sub-
chapter C of this chapter [title] (relating to Minimum Standards for 
All Home and Community Support Services Agencies) and §558.401 
[§97.401] of this subchapter [title] (relating to Standards Specific to 
Licensed Home Health Services), except for §558.401(b)(2)(A) and 
(B) [§97.401(b)(2)(A) and (B)] of this subchapter [title (relating to 
Standards Specific to Licensed Home Health Services)]. If there is a 
conflict between the standards specified in this section and those spec-
ified in Subchapter C of this chapter and §558.401 [title (relating to 
Minimum Standards for All Home and Community Support Services 
Agencies) §97.401] of this subchapter [title (relating to Standards 
Specific to Licensed Home Health Services)], the standards specified 
in this section will apply to the home dialysis services. 

(b) Governing body. An agency must have a governing body. 
The governing body must appoint a medical director and the physicians 
who are on the agency's medical staff. The governing body must annu-
ally approve the medical staff policies and procedures. The governing 
body on a biannual basis must review and consider for approval con-
tinuing privileges of the agency's medical staff. The minutes from the 
governing body of the agency must be on file in the agency office. 

(c) Qualifications and responsibilities of the medical director. 

(1) Qualifications. The medical director must be a physi-
cian licensed in the State of Texas who: 

(A) is eligible for certification or is certified in nephrol-
ogy or pediatric nephrology by a professional board; or 

(B) during the five-year period prior to September 1, 
1996, served at least 12 months as director of a dialysis facility or pro-
gram. 

(2) Responsibilities. The medical director must: 

(A) participate in the selection of a suitable treatment 
modality for all clients; 

(B) assure adequate training of nurses in dialysis tech-
niques; 

(C) assure adequate monitoring of the client and the 
dialysis process; and 

(D) assure the development and availability of a client 
care policy and procedures manual and its implementation. 

(d) Personnel files. An agency must have individual personnel 
files on all physicians, including the medical director. The file must 
include the following: 

(1) a curriculum vitae which documents undergraduate, 
medical school, and all pertinent post graduate training; and 
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(2) evidence of current licensure, and evidence of current 
United States Drug Enforcement Administration certification, Texas 
Department of Public Safety registration, and the board eligibility or 
certification, or the experience or training described in subsection (c)(1) 
of this section. 

(e) Provision of services. An agency that provides home staff-
assisted dialysis must, at a minimum, provide nursing services, nutri-
tional counseling, and medical social service. These services must be 
provided as necessary and as appropriate at the client's home, by tele-
phone, or by a client's visit to a licensed ESRD facility in accordance 
with this subsection. The use of dialysis technicians in home dialysis 
is prohibited. 

(1) Nursing services. 

(A) An RN [A registered nurse (RN)], licensed by the 
State of Texas, who has at least 18 months experience in hemodialysis 
obtained within the last 24 months and has successfully completed the 
orientation and skills education described in subsection (f) of this sec-
tion, must be available whenever dialysis treatments are in progress in 
a client's home. The agency administrator must designate a qualified 
alternate to this RN [registered nurse]. 

(B) Dialysis services must be supervised by an RN 
who meets the qualifications for a supervising nurse as set out in 
§558.244(c)(2) [§97.244(c)(2)] of this chapter [title] (relating to 
Administrator Qualifications and Conditions and Supervising Nurse 
Qualifications). 

(C) Dialysis services must be provided by a qualified 
licensed nurse who: 

(i) is licensed as an RN [a registered] or LVN 
[licensed vocational nurse] by the State of Texas; 

(ii) has at least 18 months experience in hemodialy-
sis obtained within the last 24 months; and 

(iii) has successfully completed the orientation and 
skills education described in subsection (f) of this section. 

(2) Nutritional counseling. A dietitian who meets the qual-
ifications of this paragraph must be employed by or under contract with 
the agency to provide services. A qualified dietitian must meet the def-
inition of dietitian in §558.2 [§97.2] of this chapter (relating to Defini-
tions) and have at least one year of experience in clinical nutrition after 
obtaining eligibility for registration by the American Dietetic Associa-
tion, Commission on Dietetic Registration. 

(3) Medical social services. A social worker who meets the 
qualifications established in this paragraph must be employed by or be 
under contract with the agency to provide services. A qualified social 
worker is a person who: 

(A) is currently licensed under the laws of the State of 
Texas as a social worker and has a master's degree in social work from 
a graduate school of social work accredited by the Council on Social 
Work Education; or 

(B) has served for at least two years as a social worker, 
one year of which was in a dialysis facility or program prior to Septem-
ber 1, 1976, and has established a consultative relationship with a li-
censed master social worker. 

(f) Orientation, skills education, and evaluation. 

(1) All personnel providing dialysis in the home must re-
ceive orientation and skills education and demonstrate knowledge of 
the following: 

(A) anatomy and physiology of the normal kidney; 

(B) fluid, electrolyte, and acid-base balance; 

(C) pathophysiology of renal disease; 

(D) acceptable laboratory values for the client with re-
nal disease; 

(E) theoretical aspects of dialysis; 

(F) vascular access and maintenance of blood flow; 

(G) technical aspects of dialysis; 

(H) peritoneal dialysis catheter, testing for peritoneal 
membrane equilibration, and peritoneal dialysis adequacy clearance, 
if applicable; 

(I) the monitoring of clients during treatment, begin-
ning with treatment initiation through termination; 

(J) the recognition of dialysis complications, emer-
gency conditions, and institution of the appropriate corrective action. 
This includes training agency personnel in emergency procedures and 
how to use emergency equipment; 

(K) psychological, social, financial, and physical com-
plications of chronic dialysis; 

(L) care of the client with chronic renal failure; 

(M) dietary modifications and medications for the ure-
mic client; 

(N) alternative forms of treatment for ESRD; 

(O) the role of renal health team members (physician, 
nurse, social worker, and dietitian); 

(P) performance of laboratory tests (hematocrit and 
blood glucose); 

(Q) the theory of blood products and blood administra-
tion; and 

(R) water treatment to include: 

(i) standards for treatment of water used for dialysis 
as described in §3.2.1 (Hemodialysis Systems) and §3.2.2 (Maximum 
Level of Chemical Contaminants) of the American National Standard, 
Hemodialysis Systems, March 1992 Edition, published by the Associ-
ation for the Advancement of Medical Instrumentation (AAMI), 3330 
Washington Boulevard, Suite 500, Arlington, Virginia 22201. Copies 
of the standards are indexed and filed in the Texas Health and Human 
Services Commission [Department of Aging and Disability Services], 
701 W. 51st Street, Austin, Texas 78751[-2321], and are available for 
public inspection during regular working hours; 

(ii) systems and devices; 

(iii) monitoring; and 

(iv) risks to clients of unsafe water. 

(2) The requirements for the orientation and skills educa-
tion period for licensed nurses are as follows. 

(A) The agency must develop an 80-hour written orien-
tation program that includes classroom theory and direct observation 
of the licensed nurse performing procedures on a client in the home. 

(i) The orientation program must be provided by an 
RN [a registered nurse] qualified under subsection (e)(1) of this section 
to supervise the provision of dialysis services by a licensed nurse. 

(ii) The licensed nurse must pass a written skills ex-
amination or competency evaluation at the conclusion of the orientation 

PROPOSED RULES December 18, 2020 45 TexReg 9077 



program and prior to the time the licensed nurse delivers independent 
client care. 

(B) The licensed nurse must complete the required 
classroom component as described in paragraph (1)(A) - (E), (K) -
(O), (Q) and (R) of this subsection and satisfactorily demonstrate the 
skills described in paragraph (1)(F) - (J) and (P) of this subsection. 
The orientation program may be waived by successful completion of 
the written examination as described in subparagraph (A)(ii) of this 
paragraph. 

(C) The supervising nurse or qualified designee must 
complete an orientation competency skills checklist for each licensed 
nurse to reflect the progression of learned skills, as described in sub-
section (f)(1) of this section. 

(D) Prior to the delivery of independent client care, the 
supervising nurse or qualified designee must directly supervise the li-
censed nurse for a minimum of three dialysis treatments and ensure 
satisfactory performance. Dependent upon the trainee's experience and 
accomplishments on the skills checklist, additional supervised dialysis 
treatments may be required. 

(E) Continuing education for employees must be pro-
vided quarterly. 

(F) Performance evaluations must be done annually. 

(G) The supervising nurse or qualified designee must 
provide direct supervision to the licensed nurse providing dialysis ser-
vices monthly, or more often if necessary. Direct supervision means 
that the supervising nurse is on the premises but not necessarily imme-
diately present where dialysis services are being provided. 

(g) Hospital transfer procedure. An agency must establish an 
effective procedure for the immediate transfer to a local Medicare-
certified hospital for clients requiring emergency medical care. The 
agency must have a written transfer agreement with such a hospital, or 
all physician members of the agency's medical staff must have admit-
ting privileges at such a hospital. 

(h) Backup dialysis services. An agency that supplies home 
staff-assisted dialysis must have an agreement with a licensed ESRD 
[end stage renal disease (ESRD)] facility to provide backup outpatient 
dialysis services. 

(i) Coordination of medical and other information. An agency 
must provide for the exchange of medical and other information neces-
sary or useful in the care and treatment of clients transferred between 
treating facilities. This provision must also include the transfer of the 
client care plan, hepatitis B status, and long-term program. 

(j) Transplant recipient registry program. An agency must en-
sure that the names of clients awaiting cadaveric donor transplantation 
are entered in a recipient registry program. 

(k) Testing for hepatitis B. An agency must conduct routine 
testing of home dialysis clients and agency employees to ensure detec-
tion of hepatitis B in employees and clients. 

(1) An agency must offer hepatitis B vaccination to previ-
ously unvaccinated, susceptible new staff members in accordance with 
29 CFR [Code of Federal Regulations,] §1910.1030(f)(1) - (2) (Blood-
borne Pathogens). 

(A) Staff vaccination records must be maintained in 
each staff member's personnel file. 

(B) New staff members providing home dialysis care 
must be screened for hepatitis B surface antigen (HBsAg) and the re-
sults reviewed prior to the staff providing client care, unless the new 

staff member provides the agency documentation of positive serologic 
response to hepatitis B vaccine. 

(C) An agency must establish, implement, and enforce 
a policy for repeated serologic screening of staff. The repeated sero-
logic screening must be based on each staff member's HBsAg/anti-
body to HBsAg (anti-HBs)[,] and must be congruent with Appendices 
i and ii of the National Surveillance of Dialysis Associated Disease in 
the United States, 1993, published by the United States Department 
of Health and Human Services (USDHHS). [This document may be 
obtained by writing the Home and Community Support Services Pro-
gram, Department of Aging and Disability Services, 701 W. 51st Street, 
Austin, Texas 78751-2321 or calling 438-3011 or writing the United 
States Department of Health and Human Services at the Public Health 
Service, Centers for Disease Control and Prevention, National Center 
for Infectious Diseases, Hospital Infection Program, Mail Stop C01, 
Atlanta, Georgia 30333, or calling 404-639-2318.] 

(2) With the advice and consent of a client's nephrologist 
or attending physician, an agency must make the hepatitis B vaccine 
available to a client who is susceptible to hepatitis B, provided that the 
client has coverage or is willing to pay for vaccination. 

(A) An agency must make available to clients literature 
describing the risks and benefits of the hepatitis B vaccination. 

(B) Candidates for home dialysis must be screened for 
HBsAg within one month before or at the time of admission to the 
agency. 

(C) Repeated serologic screening must be based on the 
antigen or antibody status of the client. 

(D) Monthly screening for HBsAg is required for 
clients whose previous test results are negative for HBsAg. 

(E) Screening of HbsAg-positive or anti-HbsAg-posi-
tive clients may be performed on a less frequent basis, provided that 
the agency's policy on this subject remains congruent with Appendices 
i and ii of the National Surveillance of Dialysis Associated Diseases in 
the United States, 1993, published by the USDHHS. 

(l) CPR certification. All direct client care employees must 
have current CPR certification. 

(m) Initial admission assessment. Assessment of the client's 
residence must be made to ensure a safe physical environment for the 
performance of dialysis. The initial admission assessment must be per-
formed by a qualified RN [registered nurse] who meets the qualifica-
tions under subsection (e)(1)(A) of this section. 

(n) Client long-term program. The agency must develop a 
long-term program for each client admitted to home dialysis. Crite-
ria must be defined in writing and must provide guidance to the agency 
in the selection of clients suitable for home staff-assisted dialysis and 
in noting changes in a client's condition that would require discharge 
from the program. For the purposes of this subsection, Long-term pro-
gram means the written documentation of the selection of a suitable 
treatment modality and dialysis setting, which has been selected by the 
client and the interdisciplinary team. 

(o) Client history and physical. The agency must ensure that 
the history and physical is conducted upon the client's admission, or 
no more than six months prior to the date of admission, then annually 
after the date of admission. 

(p) Physician orders. If home staff-assisted dialysis is 
selected, the physician must prepare orders outlining specifics of 
prescribed treatment. 
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(1) If these physician's orders are received verbally, they 
must be confirmed in writing within a reasonable time frame. An 
agency must adopt and enforce a policy on the time frame for the coun-
tersignature of a physician's verbal orders. Medical orders for home 
staff-assisted dialysis must be revised as necessary but reviewed and 
updated at least every six months. 

(2) The initial orders for home staff-assisted dialysis must 
be received prior to the first treatment and must cover all pertinent diag-
noses, including mental status, prognosis, functional limitations, activ-
ities permitted, nutritional requirements, medications and treatments, 
and any safety measures to protect against injury. Orders for home 
staff-assisted dialysis must include frequency and length of treatment, 
target weight, type of dialyzer, dialysate, dialysate flow rate, heparin 
dosage, and blood flow rate, and must specify the level of preparation 
required for the caregiver, such as an LVN [a licensed vocational nurse] 
or RN [registered nurse]. 

(q) Client care plan. The client care plan must be developed 
after consultation with the client and the client's family by the interdis-
ciplinary team. The interdisciplinary team must include the physician, 
the RN [registered nurse], the dietitian, and the qualified social worker 
responsible for planning the care delivered to the home staff-assisted 
dialysis patient. 

(1) The initial client care plan must be completed by the 
interdisciplinary team within 10 [ten] calendar days after the first home 
dialysis treatment. 

(2) The client care plan must implement the medical orders 
and must include services to be rendered, such as the identification of 
problems, methods of intervention, and the assignment of health care 
personnel. 

(3) The client care plan must be in writing, be personalized 
for the individual, and reflect the ongoing medical, psychological, so-
cial, nutritional, and functional needs of the client, including treatment 
goals. 

(4) The client care plan must include written evidence of 
coordination with other service providers, such as dialysis facilities or 
transportation providers, as needed to assure the provision of safe care. 

(5) The client care plan must include written evidence of 
the client's or client's legal representative's input and participation, un-
less they refuse to participate. At a minimum, the client care plan must 
demonstrate that the content was shared with the client or the client's 
legal representative. 

(6) For non-stabilized clients, where there is a change in 
modality, unacceptable laboratory work, uncontrolled weight changes, 
infections, or a change in family status, the client care plan must be 
reviewed at least monthly by the interdisciplinary team. Evidence of 
the review of the client care plan with the client and the interdiscipli-
nary team to evaluate the client's progress or lack of progress toward 
the goals of the care plan, and interventions taken when progress to-
ward stabilization or the goals are not achieved, must be documented 
and included in the client record. 

(7) For a stable client, the client care plan must be reviewed 
and updated as indicated by any change in the client's medical, nu-
tritional, or psychosocial condition or at least every six months. The 
long-term program must be revised as needed and reviewed annually. 
Evidence of the review of the client care plan with the client and the in-
terdisciplinary team to evaluate the client's progress or lack of progress 
toward the goals of the care plan, and interventions taken when the 
goals are not achieved, must be documented and included in the client 
record. 

(r) Medication administration. Medications must be adminis-
tered only by licensed personnel. 

(s) Client records. In addition to the applicable information 
described in §558.301(a)(9) [§97.301(a)(9)] of this chapter (relating to 
Client Records), records of home staff assisted dialysis clients must 
include the following: 

(1) a medical history and physical; 

(2) clinical progress notes by the physician, qualified li-
censed nurse, qualified dietitian, and qualified social worker; 

(3) dialysis treatment records; 

(4) laboratory reports; 

(5) a client care plan; 

(6) a long-term program; and 

(7) documentation of supervisory visits. 

(t) Water treatment. 

(1) Water used for dialysis purposes must be analyzed for 
chemical contaminants every six months. Additional chemical anal-
ysis must be conducted if test results exceed the maximum levels of 
chemical contaminants listed in §3.2.2 (Maximum Level of Chemical 
Contaminants) of the American National Standards for Hemodialysis 
Systems, March 1992 Edition, published by the AAMI. Copies of the 
standards are indexed and filed in the Texas Health and Human Ser-
vices Commission [Department of Aging and Disability Services], 701 
W. 51st Street, Austin, Texas 78751[-2321], and are available for pub-
lic inspection during regular working hours. 

(2) Water used for dialysis must be treated as necessary to 
maintain a continuous water supply that is biologically and chemically 
compatible with acceptable dialysis techniques. 

(3) Water used to prepare dialysate must meet the require-
ments set forth in §3.2.1 (Hemodialysis Systems) and §3.2.2 (Max-
imum Level of Chemical Contaminants), March 1992 Edition, pub-
lished by the AAMI. Copies of the standards are indexed and filed 
in the Texas Health and Human Services Commission [Department 
of Aging and Disability Services,]701 W. 51st Street, Austin, Texas 
78751[-2321], and are available for public inspection during regular 
working hours. 

(4) Records of test results and equipment maintenance 
must be maintained at the agency. 

(u) Equipment testing. An agency must adopt and enforce a 
policy to describe how the nurse will check the machine for conductiv-
ity, temperature, and pH prior to treatment, and describe the equipment 
required for these tests. The equipment must be available for use prior 
to each treatment. This policy must reflect current standards. 

(v) Preventive maintenance for equipment. An agency must 
develop[,] and enforce a written preventive maintenance program to 
ensure client care related equipment receives electrical safety inspec-
tions, if appropriate, and maintenance at least annually or more fre-
quently if recommended by the manufacturer. The preventive mainte-
nance may be provided by agency or contract staff qualified by training 
or experience in the maintenance of dialysis equipment. 

(1) All equipment used by a client in home dialysis must be 
maintained free of defects, which could be a potential hazard to clients, 
the client's family, or agency personnel. 

(A) Agency staff must be able to identify malfunction-
ing equipment and report such equipment to the appropriate agency 
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staff. Malfunctioning equipment must be immediately removed from 
use. 

(B) Written evidence of all preventive maintenance and 
equipment repairs must be maintained. 

(C) After repairs or alterations are made to any equip-
ment, the equipment must be thoroughly tested for proper operation 
before returning to service. 

(D) An agency must comply with the federal Food, 
Drug, and Cosmetic Act, 21 United States Code (USC)[,] §360i(b), 
concerning reporting when a medical device, as defined in 21 USC[,] 
§321(h), has or may have caused or contributed to the injury or death 
of an agency client. 

(2) In the event that the water used for dialysis purposes or 
home dialysis equipment is found not to meet safe operating parame-
ters, and corrections cannot be effected to ensure safe care promptly, 
the client must be transferred to a licensed hospital (if inpatient care 
is required) or licensed ESRD facility until such time as the water or 
equipment is found to be operating within safe parameters. 

(w) Reuse or reprocessing of medical devices. Reuse or re-
processing of disposable medical devices, including but not limited to, 
dialyzers, end-caps, and blood lines must be in accordance with this 
subsection. 

(1) An agency's reuse practice must comply with the Amer-
ican National Standard, Reuse of Hemodialyzers, 1993 Edition, pub-
lished by the AAMI. An agency must adopt and enforce a policy for 
dialyzer reuse criteria (including any agency-set number of reuses al-
lowed) which is included in client education materials. 

(2) A transducer protector must be replaced when wetted 
during a dialysis treatment and must be used for one treatment only. 

(3) Arterial lines may be reused only when the arterial lines 
are labeled to allow for reuse by the manufacturer and the manufac-
turer-established protocols for the specific line have been approved by 
the United States Food and Drug Administration. 

(4) An agency must consider and address the health and 
safety of clients sensitive to disinfectant solution residuals. 

(5) An agency must provide each client and the client's 
family or legal representative with information regarding the reuse 
practices of the agency, the opportunity to tour the reuse facility used 
by the agency, and the opportunity to have questions answered. 

(6) An agency practicing reuse of dialyzers must: 

(A) ensure that dialyzers are reprocessed via automated 
reprocessing equipment in a licensed ESRD facility or a centralized 
reprocessing facility; 

(B) maintain responsibility and accountability for the 
entire reuse process; 

(C) adopt and enforce policies to ensure that the transfer 
and transport of used and reprocessed dialyzers to and from the client's 
home does not increase contamination of the dialyzers, staff, or the 
environment; and 

(D) ensure that HHSC [DADS] staff has access to the 
reprocessing facility as part of an agency inspection. 

(x) Laboratory services. Provision of laboratory services must 
be as follows. 

(1) All laboratory services ordered for the client by a physi-
cian must be performed by a laboratory which meets the applicable 
requirements of 42 United States Code (USC) §263a, concerning certi-

fication and certificates of waiver of a clinical laboratory (CLIA 1988) 
[Clinical Laboratory Improvement Amendments of 1988, 42 United 
States Code, §263a, Certification of Laboratories (CLIA 1988)] and in 
accordance with a written arrangement or agreement with the agency. 
CLIA 1988 applies to all agencies with laboratories that examine hu-
man specimens for the diagnosis, prevention, or treatment of any dis-
ease or impairment of, or the assessment of the health of, human beings. 

(2) Copies of all laboratory reports must be maintained in 
the client's medical record. 

(3) Hematocrit and blood glucose tests may be performed 
at the client's home in accordance with §558.284 [§97.284] of this 
chapter [title] (relating to Laboratory Services). Results of these tests 
must be recorded in the client's medical record and signed by the qual-
ified licensed nurse providing the treatment. Maintenance, calibration, 
and quality control studies must be performed according to the equip-
ment manufacturer's suggestions, and the results must be maintained at 
the agency. 

(4) Blood and blood products must only be administered to 
dialysis clients in their homes by a licensed nurse or physician. 

(y) Home dialysis supplies. Supplies for home dialysis must 
meet the following requirements. 

(1) All drugs, biologicals, and legend medical devices must 
be obtained for each client pursuant to a physician's prescription in 
accordance with applicable rules of the Texas State Board of Pharmacy. 

(2) In conjunction with the client's attending physician, the 
agency must ensure that there are sufficient supplies maintained in the 
client's home to perform the scheduled dialysis treatments and to pro-
vide a reasonable number of backup items for replacements, if needed, 
due to breakage, contamination, or defective products. All dialysis sup-
plies, including medications, must be delivered directly to the client's 
home by a vendor of such products. However, agency personnel may 
transport prescription items from a vendor's place of business to the 
client's home for the client's convenience, so long as the item is prop-
erly labeled with the client's name and direction for use. Agency per-
sonnel may transport medical devices for reuse. 

(z) Emergency procedures. The agency must adopt and en-
force policies and procedures for medical emergencies and emergen-
cies resulting from a disaster. 

(1) Procedures must be individualized for each client to in-
clude the appropriate evacuation from the home and emergency tele-
phone numbers. Emergency telephone numbers must be posted at each 
client's home and must include 911, if available, the number of the 
physician, the ambulance, the qualified RN [registered nurse] on call 
for home dialysis, and any other phone number deemed as an emer-
gency number. 

(2) The agency must ensure that the client and the client's 
family know the agency's procedures for medical emergencies and 
emergencies resulting from a disaster. 

(3) The agency must ensure that the client and the client's 
family know the procedure for disconnecting the dialysis equipment. 

(4) The agency must ensure that the client and the client's 
family know emergency call procedures. 

(5) A working telephone must be available during the dial-
ysis procedure. 

(6) Depending on the kinds of medications administered, 
an agency must have available emergency drugs as specified by the 
medical director. 

45 TexReg 9080 December 18, 2020 Texas Register 



(7) In the event of a medical emergency or an emergency 
resulting from a disaster requiring transport to a hospital for care, the 
agency must assure the following: 

(A) the receiving hospital is given advance notice of the 
client's arrival; 

(B) the receiving hospital is given a description of the 
client's health status; and 

(C) the selection of personnel, vehicle, and equipment 
are appropriate to effect a safe transfer. 

§558.406. Standards for Agencies Providing Psychoactive Services. 

An agency that provides skilled nursing psychoactive treatments must 
comply with the requirements of this section. 

(1) An agency must adopt and enforce a written policy re-
lating to the provision of psychoactive treatments consistent with this 
section. 

(2) Skilled nursing psychoactive treatments must be under 
the direction of a physician. Psychoactive treatments may only be pro-
vided by a physician or an RN [a registered nurse]. 

(3) An RN [A registered nurse] providing skilled nursing 
psychoactive treatments must have one of the following qualifications: 

(A) a master's degree in psychiatric or mental health 
nursing; 

(B) a bachelor's degree in nursing with one year of full-
time experience in an active treatment unit in a mental health facility 
or outpatient clinic; 

(C) a diploma or associate degree with two years of full-
time experience in an active treatment unit in a mental health facility 
or outpatient clinic; or 

(D) for an RN [a registered nurse] for Medicare certi-
fied agencies, as allowed by the fiscal intermediary for Texas contract-
ing with the United States Department of Health and Human Services 
(USDHHS) CMS [Centers for Medicare & Medicaid Services (CMS)]. 

(4) An agency must have written documentation that an RN 
[a registered nurse] providing skilled nursing psychoactive treatments 
is qualified under paragraph (3) of this section [subsection]. 

(5) The initial health assessment of a client receiving 
skilled nursing psychoactive treatments must include: 

(A) mental status including psychological and behav-
ioral status; 

(B) sensory and motor function; 

(C) cranial nerve function; 

(D) language function; and 

(E) any other criteria established by an agency's policy. 

§558.407. Standards for Agencies Providing Home Intravenous 
Therapy. 

An agency furnishing intravenous therapy directly or under arrange-
ment must comply with the following standards of care. 

(1) A physician's order must be written specifically for in-
travenous therapy. 

(2) Intravenous therapy must be provided by a licensed 
nurse. 

(3) To ensure [insure] that prescribed care is administered 
safely, a licensed nurse must have the knowledge and documented com-
petency to interpret and implement the written order. 

(4) Written policies and procedures regarding the agency's 
provision of intravenous therapy must include, but are not limited to, 
addressing initiation, medication administration, monitoring, and dis-
continuation. Responsibilities of the licensed nurse must be clearly 
delineated in written policies and procedures. 

(5) An RN [A registered nurse] must be available 24 hours 
a day. 

(6) The client and caregiver must be assessed for the ability 
to safely administer the prescribed intravenous therapy, as per agency 
written criteria. 

(7) If the client or caregiver is willing and able to safely ad-
minister the prescribed intravenous therapy, the agency must offer to 
teach the client or caregiver such administration. The teaching process 
is based on the client and caregiver needs and may include written in-
structions, verbal explanations, demonstrations, evaluation and docu-
mentation of competency, proficiency in performing intravenous ther-
apy, scope of physical activities, and safe disposal of equipment. 

(8) Actions must be implemented prior to and during all in-
travenous therapy to minimize the risk of anaphylaxis or other adverse 
reactions, as stated in the agency's written policy. 

(9) An ongoing assessment of client and caregiver com-
pliance in performing intravenous therapy related procedures must be 
done at periodic intervals. 

(10) Care coordination must be provided [in order] to 
ensure [assure] continuity of care. 

(11) The client and caregiver must be provided with 
24-hour access to appropriate health care professionals employed by 
or having a contract with the agency. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005039 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER E. LICENSURE SURVEYS 
DIVISION 1. GENERAL 
26 TAC §§558.501, 558.503, 558.505, 558.507 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
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are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.501. Survey and Investigation Frequency. 

(a) At a minimum, HHSC [DADS] conducts a survey: 

(1) after an agency submits a written request for an initial 
survey in accordance with §558.521 [§97.521] of this subchapter (re-
lating to Requirements for an Initial Survey); and 

(2) within 18 months after conducting an initial survey and 
at least every 36 months thereafter. 

(b) HHSC [DADS] may conduct a survey or investigation to 
determine an agency's compliance with: 

(1) this chapter or the Statute [statute] in the provision of 
licensed home health services, licensed and certified home health ser-
vices, hospice services, or personal assistance services; and 

(2) federal requirements in the provision of licensed and 
certified home health services or licensed and certified hospice services. 

(c) HHSC [DADS] may conduct a survey for the renewal of 
a license or the issuance of a branch office or ADS [alternate delivery 
site] license. 

§558.503. Exemption From a Survey. 
Except for the investigation of complaints, an agency is exempt from 
additional surveys by HHSC [DADS] if the agency maintains accred-
itation status for the [applicable] services for which the agency seeks 
exemption and applicable to the agency's category of license from an 
accreditation organization with current HHSC approval. As of the ef-
fective date of this rule, accreditation organizations with current HHSC 
approval on its HCSSA licensure website are the Joint Commission, 
Community Health Accreditation Partner, and Accreditation Commis-
sion for Health Care, Inc. [from JCAHO or CHAP.] 

§558.505. Notice of a Survey. 
HHSC [DADS] does not announce or give prior notice of a survey to 
an agency [of a survey]. 

§558.507. Agency Cooperation with a Survey. 
(a) By applying for or holding a license, an agency consents 

to entry and survey by a HHSC [DADS] representative to verify com-
pliance with the Statute [statute] or this chapter. 

(b) An agency must provide the surveyor access to all agency 
records required by HHSC [DADS] to be maintained by or on behalf 
of the agency. 

(c) If a surveyor requests an agency record that is stored at a 
location other than the survey site, the agency must provide the record 
to the surveyor within eight working hours after the request. 

(d) An agency must provide the surveyor with copies of 
agency records upon request. 

(e) During a survey, agency staff must not: 

(1) make a false statement of a material fact about a matter 
under investigation by HHSC that a person knows, or should know, is 
false [of a material fact about a matter under investigation by DADS]; 

(2) willfully interfere with the work of a HHSC [DADS] 
representative; 

(3) willfully interfere with a HHSC [DADS] representative 
in preserving evidence of a violation; or 

(4) refuse to allow a HHSC [DADS] representative to in-
spect a book, record, or file required to be maintained by or on behalf 
of an agency. 

(f) An agency must provide a HHSC [DADS] representative 
with a reasonable and safe workspace [and a safe workspace], free from 
hazards, at which to conduct a survey at a parent office, branch office, 
or ADS [alternate delivery site]. 

(g) If there is a disagreement between the agency and a HHSC 
[DADS] representative, the program manager or designee in the des-
ignated survey office determines what is reasonable and safe. After 
consulting with the program manager or designee and obtaining the 
program manager's agreement, the HHSC [DADS] representative will 
notify the agency administrator or designee if the requirement in sub-
section (f) of this section is not met. Within two working hours of this 
notice the agency must: 

(1) provide a HHSC [DADS] representative with a differ-
ent workspace at the agency that meets the requirement in subsection 
(f) of this section; or 

(2) correct the unmet requirement in such a way as to allow 
the representative to reasonably and safely conduct the survey. 

(h) If an agency willfully refuses to comply with subsection (g) 
of this section, thereby interfering with the work of the HHSC [DADS] 
representative, the representative will terminate the survey and recom-
mend enforcement action as described in subsection (i) of this section. 

(i) HHSC [DADS] may assess an administrative penalty with-
out an opportunity to correct for a violation of provisions in this section, 
or may take other enforcement action to deny, revoke, or suspend a li-
cense, if an agency does not cooperate with a survey. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005040 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 2. THE SURVEY PROCESS 
26 TAC §§558.521, 558.523, 558.525, 558.527 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
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are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.521. Requirements for an Initial Survey. 

(a) No later than six months after the effective date of an 
agency's initial license, an agency must: 

(1) admit and provide services to clients as described in 
subsection (b) of this section; and 

(2) except as provided in subsection (f) of this section, sub-
mit a written request for an initial licensure survey to the designated 
survey office, as described in subsection (c) of this section. 

(b) Before submitting a written request to HHSC [DADS] for 
an initial licensure survey, an agency must admit clients and provide 
services as described in this subsection. The categories of service on 
an initial license may include licensed home health services (LHHS), 
LHHS with home dialysis designation, hospice services, and personal 
assistance services (PAS). 

(1) When an initial license includes only one category of 
service, an agency must admit and provide services to at least one 
client. 

(2) When an initial license includes the LHHS and the PAS 
categories, an agency must admit and provide LHHS to at least one 
client. 

(3) When an initial license includes the LHHS and the 
LHHS with home dialysis designation categories, with or without the 
PAS category, an agency must admit and provide LHHS with home 
dialysis designation to at least one client. 

(4) When an initial license includes the hospice services 
and the PAS categories, an agency must admit and provide hospice 
services to at least one client. 

(5) When an initial license includes the LHHS and the hos-
pice services categories, with or without the PAS category, an agency 
must admit and provide LHHS services to at least one client and admit 
and provide hospice services to at least one client. 

(6) When an initial license includes the LHHS, the LHHS 
with home dialysis designation, and the hospice services categories, 
with or without the PAS category, an agency must admit and provide 
LHHS with home dialysis designation to at least one client. The agency 
must also admit and provide hospice services to at least one client. 

(c) The agency's written request for an initial survey must be 
submitted to the designated survey office using HHSC [DADS] Form 
2020 Notification of Readiness for Initial Survey. The written request 
must include the name, date of admission, and the category of service 
provided to each client admitted for services to demonstrate that the 
agency has admitted clients and provided services as described in sub-
section (b) of this section. 

(d) An agency must have the following information available 
and ready for review by a surveyor upon the surveyor's arrival at the 
agency: 

(1) a list of clients who are receiving services or who have 
received services from the agency for each category of service licensed. 

The list must comply with the requirements of §558.293 [§97.293] of 
this chapter (relating to Client List and Services); 

(2) the client records for each client admitted during the 
licensing period before the initial survey; 

(3) all agency policies as required by this chapter; and 

(4) all personnel records of agency employees. 

(e) HHSC [DADS] may propose to deny an application to re-
new, or revoke or suspend, an initial license for the reasons specified in 
§558.15(c) [§97.15(c)] of this chapter (relating to Issuance of an Initial 
License). 

(f) An agency is not required to request an initial survey in ac-
cordance with subsection (a)(2) of this section if the agency is exempt 
from the survey as specified in §558.503 [§97.503] of this subchapter 
(relating to Exemption From a Survey). To demonstrate that it is ex-
empt, the agency must send the accreditation documentation from the 
accreditation organization [JCAHO or CHAP] to the HHSC [DADS] 
designated survey office no later than six months after the effective date 
of its license. 

(g) If an agency receives written notice of accreditation from 
the accreditation organization [JCAHO or CHAP] after the agency sub-
mits a written request to HHSC [DADS] for an initial licensure survey, 
the agency may demonstrate that it is exempt from the survey by send-
ing the accreditation documentation to the HHSC [DADS] designated 
survey office before HHSC [DADS] arrives at the agency to conduct 
an initial survey. 

§558.523. Personnel Requirements for a Survey. 

(a) For an initial survey, the administrator or alternate admin-
istrator must be present at the entrance conference, available in person 
or by telephone during the survey, and present in person at the exit con-
ference. 

(b) For a survey other than an initial survey, the administrator 
or alternate administrator must be available in person or by telephone 
during the entrance conference and the survey[,] and must be present 
in person at the exit conference. 

(c) The supervising nurse or alternate supervising nurse must 
be available in person or by telephone, if necessary, to provide infor-
mation unique to the duties and functions of the position during the 
survey. 

(d) If a required individual is unavailable during the survey 
process and is not at the agency when the surveyor arrives, the surveyor 
makes reasonable attempts to contact the individual. 

(e) If a surveyor arrives during regular business hours and the 
agency is closed, an administrator, alternate administrator, or a des-
ignated agency representative must provide the surveyor entry to the 
agency within two hours after the surveyor's arrival at the agency. The 
administrator must designate in writing the agency representatives who 
may grant entry to a surveyor. The agency must comply with notice re-
quirements described in §558.210 [§97.210] of this chapter (relating to 
Agency Operating Hours). 

(f) If the surveyor is unable to contact a required individual 
or the agency fails to comply with subsection (e) of this section, the 
surveyor may recommend enforcement action against the agency. 

(g) If compliance with this section would cause an interruption 
in client care being provided by the administrator, the alternate admin-
istrator, the supervising nurse, or the alternate supervising nurse, the 
administrator must contact its backup service provider to ensure con-
tinued client care. 
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§558.525. Survey Procedures. 
(a) Before beginning a survey, a surveyor holds an entrance 

conference, as specified in §558.523 [§97.523] of this division 
[subchapter] (relating to Personnel Requirements for a Survey), to 
explain the purpose of the survey and the survey process and provides 
an opportunity to ask questions. 

(b) During a survey, a surveyor: 

(1) conducts at least three home visits to determine an 
agency's compliance with licensing requirements; 

(2) reviews any agency records that the surveyor believes 
are necessary to determine an agency's compliance with licensing re-
quirements; and 

(3) evaluates an agency's compliance with each standard. 

(c) An agency accredited by an accreditation organization 
[CHAP or JCAHO] must have the documentation of accreditation 
available at the time of a survey. 

(d) HHSC [DADS] keeps agency records confidential, except 
as allowed by Texas Health and Safety Code[,] §142.009(d). 

(e) A surveyor may remove original agency records from an 
agency only with the consent of the agency, as provided in Texas Health 
and Safety Code[,] §142.009(e). 

§558.527. Post-Survey Procedures. 
(a) After a survey is completed, the surveyor holds an exit con-

ference with the administrator or alternate administrator to inform the 
agency of the preliminary findings. 

(b) An agency may make an audio recording of the exit con-
ference only if the agency: 

(1) records two tapes simultaneously; 

(2) allows the surveyor to review the tapes; and 

(3) gives the surveyor the tape of the surveyor's choice be-
fore leaving the agency. 

(c) An agency may make a video recording of the exit confer-
ence only if the surveyor agrees to allow it and if the agency: 

(1) records two tapes simultaneously; 

(2) allows the surveyor to review the tapes; and 

(3) gives the surveyor the tape of the surveyor's choice be-
fore leaving the agency. 

(d) An agency may submit additional written documentation 
and facts after the exit conference only if the agency describes the ad-
ditional documentation and facts to the surveyor during the exit con-
ference. 

(1) The agency must submit the additional written docu-
mentation and facts to the designated survey office within two working 
days after the end of the exit conference. 

(2) If an agency properly submits additional written docu-
mentation, the surveyor may add the documentation to the record of 
the survey. 

(e) If HHSC [DADS] identifies additional violations or defi-
ciencies after the exit conference, HHSC [DADS] holds an additional 
face-to-face exit conference with the agency regarding the additional 
violations or deficiencies. 

(f) HHSC [DADS] provides official written notification of the 
survey findings to the agency within 10 working days after the exit 
conference. 

(g) The official written notification of the survey findings in-
cludes a statement of violations, condition-level deficiencies, or both, 
cited by HHSC [DADS] against the agency as a result of the survey, 
and instructions for submitting an acceptable plan of correction, and 
for requesting IDR. 

(1) If the official written notification of the survey findings 
declares that an agency is in violation of the Statute [statute] or this 
chapter, an agency must follow HHSC [DADS] instructions included 
with the statement of violations for submitting an acceptable plan of 
correction. 

(2) An acceptable plan of correction includes the corrective 
measures and time frame with which the agency must comply to ensure 
correction of a violation. If an agency fails to correct each violation by 
the date on the plan of correction, HHSC [DADS] may take enforce-
ment action against the agency. An agency must correct a violation in 
accordance with the following time frames: 

(A) A Severity Level B violation that results in serious 
harm to or death of a client or constitutes a serious threat to the health or 
safety of a client, must be addressed upon receipt of the official written 
notice of the violations and corrected within two days. 

(B) A Severity Level B violation that substantially lim-
its the agency's capacity to provide care must be corrected within seven 
days after receipt of the official written notice of the violations. 

(C) A Severity Level A violation that has or had minor 
or no health or safety significance must be corrected within 20 days 
after receipt of the official written notice of the violations. 

(D) A violation that is not designated as Severity Level 
A or Severity Level B must be corrected within 60 days after the date 
the violation was cited. 

(3) An agency must submit an acceptable plan of correction 
for each violation or deficiency no later than 10 days after its receipt of 
the official written notification of the survey findings. 

(4) If HHSC [DADS] finds the plan of correction unaccept-
able, HHSC [DADS] gives the agency written notice and provides the 
agency one additional opportunity to submit an acceptable plan of cor-
rection. An agency must submit a revised plan of correction no later 
than 30 days after the agency's receipt of HHSC [DADS] written notice 
of an unacceptable plan of correction. 

(h) An acceptable plan of correction does not preclude HHSC 
[DADS] from taking enforcement action against an agency. 

(i) An agency must submit a plan of correction in response to 
an official written notification of survey findings that declares a viola-
tion or deficiency even if the agency disagrees with the survey findings. 

(j) If an agency disagrees with the survey findings citing a vi-
olation or condition-level deficiency, the agency may request IDR to 
refute the violation or deficiency. 

(1) HHSC [DADS] does not grant an agency's request for 
IDR if: 

(A) HHSC [DADS] cited the violation or deficiency at 
the agency's immediately preceding survey; and 

(B) HHSC [DADS] cited the violation or deficiency 
again, with no new findings. 

(2) To request IDR, an agency must: 

(A) mail or fax a complete and accurate IDR request 
form to the address or fax number listed on the form, which must be 
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postmarked or faxed within 10 days after the date of receipt of the 
official written notification of the survey findings; 

(B) mail or fax a rebuttal letter and supporting docu-
mentation to the address or fax number listed on the IDR request form 
and ensure receipt by the HHSC [DADS] Survey and Certification En-
forcement Unit within seven days after the postmark or fax date of the 
IDR request form; and 

(C) mail or fax a copy of the IDR request form, rebuttal 
letter, and supporting documentation to the designated survey office 
within the same time frames each is submitted to the HHSC [DADS] 
Survey and Certification Enforcement Unit. 

(3) An agency may not submit information after the dead-
lines established in paragraph (2)(A) and (B) of this subsection un-
less HHSC [DADS] requests additional information. The agency's re-
sponse to HHSC [DADS] request for information must be received 
within three working days after the request is made. 

(4) An agency waives its right to IDR if the agency fails 
to submit the required information to the HHSC [DADS] Survey and 
Certification Enforcement Unit within the required time frames. 

(5) An agency must present sufficient information to the 
HHSC [DADS] Survey and Certification Enforcement Unit to support 
the agency's desired IDR outcome. 

(6) The rebuttal letter and supporting documentation must 
include: 

(A) identification of the disputed deficiencies or viola-
tions; 

(B) the reason the deficiencies or violations are dis-
puted; 

(C) the desired outcome for each disputed deficiency or 
violation; and 

(D) copies of client records, policies and procedures, 
and other documentation and information that directly demonstrate that 
the condition-level deficiency or violation should not have been cited. 

(7) The written decision issued by HHSC [DADS] after the 
completion of its review is the final decision from IDR. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005041 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER F. ENFORCEMENT 
26 TAC §§558.601 - 558.604 

(Editor's note: In accordance with Texas Government Code, 
§2002.014, which permits the omission of material which is 
"cumbersome, expensive, or otherwise inexpedient," the figures 

in 26 TAC §558.602 are not included in the print version of the 
Texas Register. The figures are available in the on-line version 
of the December 18, 2020, issue of the Texas Register.) 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.601. Enforcement Actions. 

(a) Enforcement actions. HHSC [DADS] may take the follow-
ing enforcement actions against an agency: 

(1) license suspension; 

(2) immediate license suspension; 

(3) license revocation; 

(4) immediate license revocation; 

(5) administrative penalties; and 

(6) denial of license application. 

(b) Denial of license application. HHSC [DADS] may deny a 
license application for the reasons set out in §558.21 [§97.21] of this 
chapter (relating to Denial of an Application or a License). 

(c) Suspension or revocation. 

(1) HHSC [DADS] may suspend or revoke an agency's li-
cense if the license holder, the controlling person, the affiliate, the ad-
ministrator, or the alternate administrator: 

(A) fails to comply with this chapter; 

(B) fails to comply with the Statute [statute]; or 

(C) violates Texas Occupations Code[,] §102.001 (re-
lating to Soliciting Patients; Offense) and §102.006 (relating to Failure 
to Disclose; Offense). 

(2) HHSC [DADS] may suspend or revoke an agency's 
license to provide licensed and certified home health services if the 
agency fails to maintain its certification qualifying the agency as a 
certified agency, as referenced in Texas Health and Safety Code[,] 
§142.011(c). 

(d) Administrative penalties. 

(1) HHSC [DADS] may assess an administrative penalty 
against an agency in accordance with §558.602 [§97.602] of this 
subchapter [chapter] (relating to Administrative Penalties). 

(2) HHSC [DADS] may consider the assessment of past 
administrative penalties when considering another enforcement action 
against an agency. 
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(e) Immediate licensure suspension or revocation. HHSC 
[DADS] may immediately suspend or revoke an agency's license when 
the health and safety of persons are threatened. 

(1) If HHSC [DADS] issues an order for immediate sus-
pension or revocation of the agency's license, HHSC [DADS] provides 
immediate notice to the controlling person, administrator, or alternate 
administrator of the agency by fax and either by certified mail with re-
turn receipt requested or hand-delivery. The notice includes: 

(A) the action taken; 

(B) legal grounds for the action; 

(C) the procedure governing appeal of the action; and 

(D) the effective date of the order. 

(2) An order for immediate suspension or revocation goes 
into effect immediately. 

(3) An agency is entitled to a formal administrative hear-
ing not later than seven days after the effective date of the order for 
immediate suspension or revocation. 

(4) If an agency requests a formal administrative hearing, 
the hearing is held in accordance with the Texas Government Code[,] 
Chapter 2001, and with the formal hearing procedures in 1 TAC Chap-
ter 357, Subchapter I (relating to Hearings Under the Administrative 
Procedure Act) and 40 TAC Chapter 91 [of this title] (relating to Hear-
ings Under the Administrative Procedure Act). 

(f) Opportunity to show compliance. 

(1) Before revocation or suspension of an agency's license 
or denial of an application for the renewal of an agency's license, HHSC 
[DADS] gives the license holder: 

(A) a notice by personal service or by registered or cer-
tified mail of the facts or conduct alleged to warrant the proposed ac-
tion, with a copy sent to the agency; and 

(B) an opportunity to show compliance with all require-
ments of law for the retention of the license by sending HHSC [DADS] 
Regulatory Services office a written request. The request must: 

(i) be postmarked within 10 days after the date of 
HHSC [DADS] notice and be received in HHSC [DADS] Regulatory 
Services office within 10 days after the date of the postmark; and 

(ii) contain specific documentation refuting HHSC 
[DADS] allegations. 

(2) HHSC [DADS] limits its review to the documentation 
submitted by the license holder and information HHSC [DADS] used 
as the basis for its proposed action. An agency may not attend HHSC 
[DADS] meeting to review the opportunity to show compliance. 
HHSC [DADS] gives a license holder a written affirmation or reversal 
of the proposed action. 

(3) After an opportunity to show compliance, HHSC 
[DADS] sends a license holder a written notice that: 

(A) informs the license holder of HHSC [DADS] deci-
sion; and 

(B) provides the agency with an opportunity to appeal 
HHSC [DADS] decision through a formal hearing process. 

(g) Notice of denial of application for license or renewal of 
a license, suspension or revocation of license. HHSC [DADS] sends 
an applicant or license holder notice by fax and either by certified mail 
with return receipt requested or hand-delivery of HHSC [DADS] denial 

of an application for an initial license or renewal of a license, suspen-
sion of a license or revocation of a license. 

(h) Formal appeal. An applicant or license holder has the right 
to make a formal appeal after receipt of HHSC [DADS] notification of 
denial of an application for an initial license or renewal of a license and 
suspension or revocation of a license. 

(1) An agency must request a formal administrative hear-
ing within 20 days of receipt of HHSC [DADS] notice of denial of an 
application for an initial license or renewal of a license, suspension of 
a license, or revocation of a license. To make a formal appeal, the ap-
plicant or agency must comply with the formal hearing procedures in 1 
TAC Chapter 357, Subchapter I and 40 TAC Chapter 91 [of this title]. 

(2) HHSC [DADS] presumes receipt of HHSC [DADS] 
notice to occur on the 10th [tenth] day after the notice is mailed to 
the last known address, unless another date is reflected on the return 
receipt. 

(3) If an agency does not meet the deadline for requesting a 
formal hearing, the agency has lost its opportunity for a formal hearing, 
and HHSC [DADS] takes the proposed action. 

(4) A formal administrative hearing is held in accordance 
with Government Code, Chapter 2001, and the formal hearing proce-
dures in 1 TAC Chapter 357, Subchapter I and 40 TAC Chapter 91 [of 
this title]. 

(5) Except for the denial of an application for an initial li-
cense, if an agency appeals, the license remains valid until all appeals 
are final, unless the license expires without a timely application for re-
newal submitted to HHSC [DADS]. The agency must continue to sub-
mit a renewal application in accordance with §558.17 [§97.17] of this 
chapter (relating to Application Procedures for a Renewal License) un-
til the action to revoke, suspend, or deny renewal of the license is com-
pleted. However, HHSC [DADS] does not renew the license until it 
determines the reason for the proposed action no longer exists. 

(6) If an agency appeals, the enforcement action will take 
effect when all appeals are final, and the proposed enforcement action 
is upheld. If the agency wins the appeal, the proposed action does not 
happen. 

(7) If HHSC [DADS] suspends a license, the suspension 
remains in effect until HHSC [DADS] determines that the reason for 
suspension no longer exists. A suspension may last no longer than the 
term of the license. HHSC [DADS] conducts a survey of the agency 
before making a determination to recommend cancellation of a suspen-
sion. 

(8) If HHSC [DADS] revokes or does not renew a license 
and one year has passed following the effective date of revocation or 
denial of licensure renewal, a person may reapply for a license by com-
plying with the requirements and procedures in §558.13 [§97.13] of 
this chapter (relating to Obtaining [Application Procedures for] an Ini-
tial License). HHSC [DADS] does not issue a license if the reason for 
revocation or nonrenewal continues to exist. 

(i) Agency dissolution. Upon suspension, revocation, or non-
renewal of a license, the license holder must: 

(1) return the original license to HHSC [DADS]; and 

(2) implement its written plan required in §558.291 
[§97.291] of this chapter (relating to Agency Dissolution). 

§558.602. Administrative Penalties. 
(a) Assessing penalties. HHSC [DADS] may assess an admin-

istrative penalty against a person who violates: 

45 TexReg 9086 December 18, 2020 Texas Register 



(1) the Statute [statute]; 

(2) a provision in this chapter for which a penalty may be 
assessed; or 

(3) Texas Occupations Code[,] §102.001 (relating to So-
liciting Patients; Offense) or §102.006 (relating to Failure to Disclose; 
Offense), if related to the provision of home health, hospice, or per-
sonal assistance services. 

(b) Criteria for assessing penalties. HHSC [DADS] assesses 
administrative penalties in accordance with the schedule of appropriate 
and graduated penalties established in this section. 

(1) The schedule of appropriate and graduated penalties for 
each violation is based on the following criteria: 

(A) the seriousness of the violation, including the na-
ture, circumstances, extent, and gravity of the violation and the hazard 
of the violation to the health or safety of clients; 

(B) the history of previous violations by a person or a 
controlling person with respect to that person; 

(C) whether the affected agency identified the violation 
as part of its internal quality assurance process and made a good faith, 
substantial effort to correct the violation in a timely manner; 

(D) the amount necessary to deter future violations; 

(E) efforts made to correct the violation; and 

(F) any other matters that justice may require. 

(2) In determining which violation warrants a penalty, 
HHSC [DADS] considers: 

(A) the seriousness of the violation, including the na-
ture, circumstances, extent, and gravity of the violation and the hazard 
of the violation to the health or safety of clients; and 

(B) whether the affected agency identified the violation 
as part of its internal quality assurance program and made a good faith, 
substantial effort to correct the violation in a timely manner. 

(c) Opportunity to correct. Except as provided in subsections 
(e) and (f) of this section, HHSC [DADS] provides an agency with an 
opportunity to correct a violation in accordance with the time frames 
established in §558.527(g)(2) [§97.527(g)(2)] of this chapter (relating 
to Post-Survey Procedures) before assessing an administrative penalty 
if a plan of correction has been implemented. 

(d) Minor violations. 

(1) HHSC [DADS] may not assess an administrative 
penalty for a minor violation unless the violation is of a continuing 
nature or is not corrected in accordance with an accepted plan of 
correction. 

(2) HHSC [DADS] may assess an administrative penalty 
for a subsequent occurrence of a minor violation when cited within 
three years from the date the agency first received written notice of the 
violation. 

(3) HHSC [DADS] does not assess an administrative 
penalty for a subsequent occurrence of a minor violation when cited 
more than three years from the date the agency first received written 
notice of the violation. 

(e) No opportunity to correct. HHSC [DADS] may assess an 
administrative penalty without providing an agency with an opportu-
nity to correct a violation if HHSC [DADS] determines that the viola-
tion: 

(1) results in serious harm to or death of a client; 

(2) constitutes a serious threat to the health or safety of a 
client; 

(3) substantially limits the agency's capacity to provide 
care; 

(4) involves the provisions of Texas Human Resources 
Code[,] Chapter 102, Rights of the Elderly; 

(5) is a violation in which a person: 

(A) makes a false statement, that the person knows or 
should know is false of a material fact: 

(i) on an application for issuance or renewal of a li-
cense or in an attachment to the application; or 

(ii) with respect to a matter under investigation by 
HHSC [DADS]; 

(B) refuses to allow a representative of HHSC [DADS] 
to inspect a book, record, or file required to be maintained by an agency; 

(C) willfully interferes with the work of a representative 
of HHSC [DADS] or the enforcement of this chapter; 

(D) willfully interferes with a representative of HHSC 
[DADS] preserving evidence of a violation of this chapter or a rule, 
standard, or order adopted, or license issued under this chapter; 

(E) fails to pay a penalty assessed by HHSC [DADS] 
under this chapter within 10 days after the date the assessment of the 
penalty becomes final; or 

(F) fails to submit: 

(i) a plan of correction within 10 days after the date 
the person receives a statement of licensing violations; or 

(ii) an acceptable plan of correction within 30 days 
after the date the person receives notification from HHSC [DADS] that 
the previously submitted plan of correction is not acceptable. 

(f) Violations relating to Advance Directives. As provided in 
Texas Health and Safety Code[,] §142.0145, HHSC [DADS] assesses 
an administrative penalty of $500 for a violation of §558.283 [§97.283] 
of this chapter (relating to Advance Directives) without providing an 
agency with an opportunity to correct the violation. 

(g) Penalty calculation and assessment. 

(1) Each day that a violation occurs before the date on 
which the person receives written notice of the violation is considered 
one violation. 

(2) Each day that a violation occurs after the date on which 
an agency receives written notice of the violation constitutes a separate 
violation. 

(h) Schedule of appropriate and graduated penalties. 

(1) If two or more rules listed in paragraphs (2) and (3) of 
this subsection relate to the same or similar matter, one administrative 
penalty may be assessed at the higher severity level violation. 

(2) Severity Level A violations. 

(A) The penalty range for a Severity Level A violation 
is $100 - $250 per violation. 

(B) A Severity Level A violation is a violation that has 
or has had minor or no client health or safety significance. 
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(C) HHSC [DADS] assesses a penalty for a Severity 
Level A violation only if the violation is of a continuing nature or was 
not corrected in accordance with an accepted plan of correction. 

(D) HHSC [DADS] may assess a separate Severity 
Level A administrative penalty for each of the rules listed in the 
following table. 
Figure: 26 TAC §558.602(h)(2)(D) 
[Figure: 26 TAC §97.602(h)(2)(D)] 

(3) Severity Level B violations. 

(A) The penalty range for a Severity Level B violation 
is $500-$1,000 per violation. 

(B) A Severity Level B violation is a violation that: 

(i) results in serious harm to or death of a client; 

(ii) constitutes an actual serious threat to the health 
or safety of a client; or 

(iii) substantially limits the agency's capacity to pro-
vide care. 

(C) The penalty for a Severity Level B violation that: 

(i) results in serious harm to or death of a client is 
$1,000; 

(ii) constitutes an actual serious threat to the health 
or safety of a client is $500 - $1,000; and 

(iii) substantially limits the agency's capacity to pro-
vide care is $500 - $750. 

(D) As provided in subsection (e) of this section, a 
Severity Level B violation is a violation for which HHSC [DADS] 
may assess an administrative penalty without providing an agency 
with an opportunity to correct the violation. 

(E) HHSC [DADS] may assess a separate Severity 
Level B administrative penalty for each of the rules listed in the 
following table. 
Figure: 26 TAC §558.602(h)(3)(E) 
[Figure: 26 TAC §97.602(h)(3)(E)] 

(i) Violations for which HHSC [DADS] may assess an admin-
istrative penalty of $500. 

(1) HHSC [DADS] may assess an administrative penalty 
of $500 for each of the violations listed in subsection (e)(4) and (5) of 
this section, without providing an agency with an opportunity to correct 
the violation. 

(2) A separate penalty may be assessed for each of these 
violations. 

(j) Proposal of administrative penalties. 

(1) If HHSC [DADS] assesses an administrative penalty, 
HHSC [DADS] provides a written notice of violation letter to an 
agency. The notice includes: 

(A) a [brief] summary of the violation; 

(B) the amount of the proposed penalty; and 

(C) a statement of the agency's right to a formal admin-
istrative hearing on the occurrence of the violation, the amount of the 
penalty, or both the occurrence of the violation and the amount of the 
penalty. 

(2) An agency may accept HHSC [DADS] determination 
within 20 days after the date on which the agency receives the notice of 

violation letter, including the proposed penalty, or may make a written 
request for a formal administrative hearing on the determination. 

(A) If an agency notified of a violation accepts HHSC 
[DADS] determination, the HHSC executive [DADS] commissioner 
or the HHSC executive [DADS] commissioner's designee issues an or-
der approving the determination and ordering that the agency pay the 
proposed penalty. 

(B) If an agency notified of a violation does not accept 
HHSC [DADS] determination, the agency must submit to the Health 
and Human Services Commission a written request for a formal admin-
istrative hearing on the determination and must not pay the proposed 
penalty. Remittance of the penalty to HHSC [DADS] is deemed ac-
ceptance by the agency of HHSC [DADS] determination, is final, and 
waives the agency's right to a formal administrative hearing. 

(C) If an agency notified of a violation fails to respond 
to the notice of violation letter within the required time frame, the 
HHSC executive [DADS] commissioner or the HHSC executive 
[DADS] commissioner's designee issues an order approving the 
determination and ordering that the agency pay the proposed penalty. 

(D) If an agency requests a formal administrative 
hearing, the hearing is held in accordance with the Statute [statute,] 
§142.0172, §142.0173, and the formal hearing procedures in 1 TAC 
Chapter 357, Subchapter I (relating to Hearings Under the Adminis-
trative Procedure Act), and 40 TAC Chapter 91 [of this title] (relating 
to Hearings Under the Administrative Procedure Act). 

§558.603. Court Action. 
(a) If a person operates an agency without a license issued un-

der this chapter, the person is liable for a civil penalty of not less than 
$1,000 or more than $2,500 for each day of violation. 

(b) If a person violates the licensing requirements of the 
Statute [statute], HHSC [DADS] may petition the district court to 
restrain the person from continuing the violation. 

§558.604. Surrender or Expiration of a License. 
(a) After a survey in which a surveyor cited deficiencies, an 

agency may surrender its license or allow its license to expire to avoid 
enforcement action by HHSC [DADS]. 

(b) If an agency surrenders its license before the expiration 
date, the agency must return its original license and provide the fol-
lowing information to HHSC [DADS]: 

(1) the effective date of closure; 

(2) the location of client records; 

(3) the name and address of the client record custodian; 

(4) a statement signed and dated by the license holder 
agreeing to the surrender of the license; and 

(5) the disposition of active clients at the time of closure. 

(c) If an agency surrenders its license or allows its license to 
expire, HHSC [DADS] denies an application for license by the agency, 
its license holder, and its affiliate for one year after the date of the 
surrender or expiration. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005042 
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Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

SUBCHAPTER G. HOME HEALTH AIDES 
26 TAC §558.701 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendment implements Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.701. Home Health Aides. 

(a) A home health aide may be used by an agency providing 
licensed home health services if the aide meets one of the following 
requirements: 

(1) a minimum of one year of full-time experience in direct 
client care in an institutional setting (hospital or nursing facility); 

(2) one year of full-time experience within the last five 
years in direct client care in an agency setting; 

(3) satisfactorily completed a training and competency 
evaluation program that complies with the requirements of this section; 

(4) satisfactorily completed a competency evaluation pro-
gram that complies with the requirements of this section; 

(5) submitted to the agency documentation from the direc-
tor of programs or the dean of a school of nursing that states that the 
individual is a nursing student who has demonstrated competency in 
providing basic nursing skills in accordance with the school's curricu-
lum; or 

(6) listed [be] on the HHSC [Texas Department of Human 
Services' (DHS's)] nurse aide registry (NAR) with no finding against 
the aide relating to client abuse or neglect or misappropriation of client 
property. 

(b) A home health aide must have provided home health ser-
vices within the previous 24 months to qualify under subsection (a)(3) 
or (4) of this section. 

(c) Assignment, delegation, and supervision of services pro-
vided by home health aides must be performed in accordance with rules 
in this chapter governing the agency's license category. 

(d) The training portion of a training and competency evalua-
tion program for home health aides must be conducted by or under the 
general supervision of an RN who possesses a minimum of two years 

of nursing experience, at least one year of which must be in the pro-
vision of home health care. The training program may contain other 
aspects of learning, but must contain the following: 

(1) a minimum of 75 hours as follows: 

(A) an appropriate number of hours of classroom in-
struction; and 

(B) a minimum of 16 hours of clinical experience, 
which will include in-home training and must be conducted in a home, 
[a] hospital, [a] nursing home, or [a] laboratory; 

(2) completion of at least 16 hours of classroom training 
before a home health aide begins clinical experience working directly 
with clients under the supervision of qualified instructors; 

(3) if LVN [licensed vocational nurse (LVN)] instructors 
are used for the training portion of the program, the following qualifi-
cations and supervisory requirements apply: 

(A) an LVN may provide the home health aide class-
room training under the supervision of an RN who has two years of 
nursing experience, at least one year of which must be in the provision 
of home health care; 

(B) LVNs, as well as RNs, may supervise home health 
aide candidates in the course of the clinical experience; and 

(C) an RN must maintain overall responsibility for the 
training and supervision of all home health aide training students; and 

(4) an assessment that the student knows how to read and 
write English and carry out directions. 

(e) The classroom instruction and clinical experience content 
of the training portion of a training and competency evaluation program 
must include, but is not limited to: 

(1) communication skills; 

(2) observation, reporting, and documentation of a client's 
status and the care or service furnished; 

(3) reading and recording temperature, pulse, and respira-
tion; 

(4) basic infection control procedures and instruction on 
universal precautions; 

(5) basic elements of body functioning and changes in body 
function that must be reported to an aide's supervisor; 

(6) maintenance of a clean, safe, and healthy environment; 

(7) recognizing emergencies and knowledge of emergency 
procedures; 

(8) the physical, emotional, and developmental needs of 
and ways to work with the populations served by the agency including 
the need for respect for the client and his or her privacy and property; 

(9) appropriate and safe techniques in personal hygiene and 
grooming that include: 

(A) bed bath; 

(B) sponge, tub, or shower bath; 

(C) shampoo, sink, tub, or bed; 

(D) nail and skin care; 

(E) oral hygiene; and 

(F) toileting and elimination; 
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♦ ♦ ♦ 

(10) safe transfer techniques and ambulation; 

(11) normal range of motion and positioning; 

(12) adequate nutrition and fluid intake; 

(13) any other task the agency may choose to have the 
home health aide perform in accordance with §558.298 [§97.298] of 
this chapter (relating to Delegation of Nursing Tasks by Registered 
Professional Nurses to Unlicensed Personnel and Tasks Not Requiring 
Delegation); and 

(14) the rights of the elderly. 

(f) This section addresses the requirements for the competency 
evaluation program or the competency evaluation portion of a training 
and competency evaluation program. 

(1) The competency evaluation must be performed by an 
RN. 

(2) The competency evaluation must address each of the 
subjects listed in subsection (e)(2) - (13) of this section. 

(3) Each of the areas described in subsection (e)(3) and (9) 
- (11) of this section must be evaluated by observation of the home 
health aide's performance of the task with a client or person. 

(4) Each of the areas described in subsection (e)(2), (4) -
(8), (12), and (13) of this section may be evaluated through written 
examination, oral examination, or by observation of a home health aide 
with a client. 

(5) A home health aide is not considered to have success-
fully completed a competency evaluation if the aide has an unsatisfac-
tory rating in more than one of the areas described in subsection (e)(2) 
- (13) of this section. 

(6) If an aide receives an unsatisfactory rating, the aide 
must not perform that task without direct supervision by an RN or LVN, 
until the aide receives training in the task for which he or she was eval-
uated as unsatisfactory and successfully completes a subsequent com-
petency evaluation with a satisfactory rating on the task. 

(7) If an individual fails to complete the competency evalu-
ation satisfactorily, the individual must be advised of the areas in which 
he or she is inadequate. 

(g) If a person, who is not an agency licensed under this sec-
tion, desires to implement a home health aide training and competency 
evaluation program or a competency evaluation program, the person 
must meet the requirements of this section in the same manner as set 
forth for an agency. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005043 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

SUBCHAPTER H. STANDARDS SPECIFIC TO 
AGENCIES LICENSED TO PROVIDE HOSPICE 
SERVICES 
DIVISION 1. HOSPICE GENERAL 
PROVISIONS 
26 TAC §558.801 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendment implements Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.801. Subchapter H Applicability. 

(a) This subchapter applies to an agency licensed with the hos-
pice services category. An agency licensed to provide hospice services 
must adopt and enforce written policies in accordance with this sub-
chapter. 

(b) A hospice that provides inpatient care directly in its own 
inpatient unit must comply with the additional standards in Division 7 
of this subchapter (relating to Hospice Inpatient Units). 

(c) A hospice that provides hospice care to a resident of a 
skilled nursing facility, nursing facility, or an intermediate care facil-
ity for individuals with an intellectual disability or related conditions, 
must comply with the additional standards in Division 8 of this sub-
chapter (relating to Hospices that Provide Hospice Care to Residents 
of a Skilled Nursing Facility, Nursing Facility, or Intermediate Care 
Facility for Individuals with an Intellectual Disability or Related Con-
ditions). 

(d) A Medicare-certified hospice agency must comply with the 
Medicare Conditions of Participation in 42 CFR[,] Part 418, Hospice 
Care. 

(e) A person who is not licensed to provide hospice services 
may not use the word "hospice" in a title or description of a facility, 
organization, program, service provider, or services or use any other 
words, letters, abbreviations, or insignia indicating or implying that the 
person holds a license to provide hospice services. 

(f) For the purposes of this subchapter, the term "attending 
practitioner:" [":] 

(1) includes a physician or an advanced practice nurse 
identified by a hospice client at the time he or she elects to receive hos-
pice services as having the most significant role in the determination 
and delivery of the client's medical care; and 

(2) is synonymous with "attending physician," as defined 
in 42 CFR §418.3. 
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(g) For the purposes of this subchapter, election of hospice 
care occurs on the effective date included in a client's hospice elec-
tion statement. A hospice election statement must include: 

(1) identification of the hospice that will provide care to the 
client; 

(2) the client's or the client's legal representative's ac-
knowledgement that he or she has been given a full understanding of 
the palliative rather than curative nature of hospice care, as it relates 
to the client's terminal illness, as well as the potential availability of 
supportive palliative care options outside a hospice setting; 

(3) acknowledgement by Medicare beneficiaries that cer-
tain Medicare services, as described in 42 CFR §418.24(d), are waived 
by the hospice election; 

(4) the effective date of the election of hospice care, which 
may be later but not earlier than the date of the client's or the client's 
legal representative's signature and may be the first day of hospice care 
or a later date; and 

(5) the signature of the client or legal representative. 

(h) For the purposes of this subchapter, the term "comprehen-
sive assessment" means a thorough evaluation of a client's physical, 
psychosocial, emotional, and spiritual status related to the terminal ill-
ness and related conditions. This includes a thorough evaluation of the 
caregiver's and family's willingness and capability to care for the client. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005044 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 2. INITIAL AND COMPREHENSIVE 
ASSESSMENT OF A HOSPICE 
26 TAC §558.810, §558.811 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 

142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.810. Hospice Initial Assessment. 

(a) A hospice RN [registered nurse (RN)] must complete an 
initial assessment of a client where hospice services will be delivered 
within 48 hours after the election of hospice care, unless the client's 
physician, the client, or the client's legal representative requests that 
the initial assessment be completed in less than 48 hours. 

(b) The initial assessment must assess a client's immediate 
physical, psychosocial, and emotional status related to the terminal 
illness and related conditions. The information gathered must be 
used by the hospice to begin the plan of care and to provide care and 
services to treat a client's and a client's family's immediate care and 
support needs. 

§558.811. Hospice Comprehensive Assessment. 
(a) The hospice must conduct and document a client-specific 

comprehensive assessment that identifies a client's need for hospice 
care and services. The comprehensive assessment must: 

(1) identify the client's physical, psychosocial, emotional, 
and spiritual needs related to the terminal illness that must be ad-
dressed in order to promote the client's well-being, comfort, and 
dignity throughout the dying process; 

(2) include all areas of hospice care related to the palliation 
and management of the client's terminal illness and related conditions; 

(3) accurately reflect the client's health status at the time 
of the comprehensive assessment and include information to establish 
and monitor a plan of care; and 

(4) identify the caregiver's and family's willingness and ca-
pability to care for the client. 

(b) The hospice interdisciplinary team, in consultation with 
the client's attending practitioner, if any, must complete the compre-
hensive assessment within five days after the election of hospice care. 

(c) The comprehensive assessment must take into considera-
tion the following factors: 

(1) the nature of the condition causing admission, includ-
ing the presence or lack of objective data and the client's subjective 
complaints; 

(2) complications and risk factors that could affect care 
planning; 

(3) the client's functional status, including the client's abil-
ity to understand and participate in the client's own care; 

(4) the imminence of the client's death; 

(5) the severity of the client's symptoms; 

(6) a review of all [of] the client's prescription and over-
the-counter drugs, herbal remedies, and other alternative treatments 
that could affect drug therapy, to identify the following: 

(A) the effectiveness of drug therapy; 

(B) drug side effects; 

(C) actual or potential drug interactions; 

(D) duplicate drug therapy; and 

(E) drug therapy currently associated with laboratory 
monitoring; 

(7) an initial bereavement assessment of the needs of the 
client's family and other persons that: 
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(A) focuses on the social, spiritual, and cultural factors 
that may impact their ability to cope with the client's death; and 

(B) gathers information that must be incorporated into 
the plan of care and considered in the bereavement plan of care; and 

(8) the need for the hospice to refer the client or the client 
family member to appropriate health professionals for further evalua-
tion. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005045 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 3. HOSPICE INTERDISCIPLINARY 
TEAM, CARE PLANNING, AND 
COORDINATION OF SERVICES 
26 TAC §§558.820, 558.821, 558.823 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.820. Hospice Interdisciplinary Team. 

(a) A hospice must designate an interdisciplinary team (IDT) 
composed of persons who work together to meet the physical, med-
ical, psychosocial, emotional, and spiritual needs of a hospice client 
and family facing terminal illness and bereavement. The IDT mem-
bers must provide the care and services offered by the hospice and all 
[of] the members of the IDT must supervise the care and services the 
hospice provides. 

(b) An IDT must include persons who are qualified and com-
petent to practice in the following professional roles: 

(1) a physician who is an employee or under contract with 
the hospice, who may also be the hospice medical director or physician 
designee; 

(2) an RN [a registered nurse (RN)]; 

(3) a social worker; and 

(4) a pastoral or other counselor. 

(c) The hospice must designate an RN who is a member of the 
client's IDT to provide coordination of care and to ensure continuous 
assessment of the client's and family's needs and implementation of the 
interdisciplinary plan of care. 

(d) A hospice may have more than one IDT. If the hospice 
has more than one IDT, the hospice must identify the IDT specifically 
designated to establish policies governing the day-to-day provision of 
hospice care and services. 

§558.821. Hospice Plan of Care. 

(a) A hospice must designate an interdisciplinary team (IDT) 
to prepare a written plan of care for a client in consultation with the 
client's attending practitioner, if any, the client or the client's legal rep-
resentative, and the primary caregiver, if any of them so desire. 

(b) The IDT must develop an individualized written plan of 
care for each client. The plan of care must reflect client and family 
goals and interventions based on the problems identified in the initial, 
comprehensive, and updated comprehensive assessments. 

(c) The hospice must provide care and services to a client and 
the client's family in accordance with an individualized written plan of 
care established by the hospice IDT. 

(d) The client's plan of care must include all services necessary 
for the palliation and management of the terminal illness and related 
conditions. The plan of care must include: 

(1) interventions to manage pain and symptoms; 

(2) a detailed statement of the scope and frequency of ser-
vices necessary to meet the specific client and family needs; 

(3) measurable outcomes anticipated from implementing 
and coordinating the plan of care; 

(4) drugs and treatments necessary to meet the needs of the 
client; 

(5) medical supplies and equipment necessary to meet the 
needs of the client; and 

(6) the IDT's documentation, in the client record, of the 
client's or the client's legal representative's level of understanding, in-
volvement, and agreement with the plan of care, in accordance with the 
hospice's policies. 

(e) The hospice must ensure that the client and the client's pri-
mary caregiver receives education and training provided by hospice 
staff as appropriate to the client's and the client's primary caregiver's re-
sponsibilities for providing the care and services specified in the client's 
plan of care. 

§558.823. Coordination of Services by the Hospice. 

In addition to the requirements in §558.288 [§97.288] of this chap-
ter (relating to Coordination of Services), a hospice must develop and 
maintain a system of communication and integration in accordance 
with its written policy on coordination of services. The policy must: 

(1) ensure that the interdisciplinary team maintains respon-
sibility for directing, coordinating, and supervising the care and ser-
vices provided to a client; 

(2) provide for and ensure the ongoing sharing of informa-
tion between all hospice personnel providing care and services in all 
settings, whether the care and services are provided directly or under 
contract; and 
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(3) provide for an ongoing sharing of information with 
other non-hospice health care providers furnishing services unrelated 
to the terminal illness and related conditions. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005046 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 4. HOSPICE CORE SERVICES 
26 TAC §§558.830, 558.832, 558.834 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.830. Provision of Hospice Core Services. 

(a) A hospice must routinely provide substantially all core ser-
vices directly by hospice employees in a manner consistent with ac-
cepted standards of practice. A hospice must provide the following 
core services: 

(1) physician services; 

(2) nursing services; 

(3) medical social services; and 

(4) counseling services. 

(b) A hospice may contract for physician services as specified 
in §558.831 [§97.831] of this division (relating to Hospice Physician 
Services). 

(c) A hospice may use contracted staff if necessary to supple-
ment hospice employees to meet the needs of clients under extraordi-
nary or other non-routine circumstances. A Medicare-certified hospice 
may also enter into a written contract with another Medicare-certified 
hospice to provide core services if necessary to supplement hospice 
employees to meet the needs of a client. The contracting hospice must 
maintain professional management responsibility for the services pro-
vided in accordance with §558.854 [§97.854] of this subchapter (re-

lating to Hospice Professional Management Responsibility). Circum-
stances under which the hospice may enter into a written contract for 
the provision of core services include: 

(1) unanticipated periods of high client loads; 

(2) staffing shortages due to illness or other short-term tem-
porary staffing situations that could interrupt client care; and 

(3) temporary travel of a client outside of the hospice's ser-
vice area. 

§558.832. Hospice Nursing Services. 

(a) A hospice must provide nursing services by or under the 
supervision of an RN [a registered nurse (RN)]. An RN must ensure that 
the nursing needs of a client are met as identified in the client's initial 
assessment, comprehensive assessment, and updated assessments. 

(b) An advanced practice nurse providing nursing services to 
a client and acting within the nurse's scope of practice may write or-
ders for the client in accordance with a hospice's written policies and 
applicable State [state] law, including the Texas Occupations Code[,] 
Chapter 157, Authority of Physician to Delegate Certain Medical Acts; 
Texas Occupations Code[,] Chapter 301, Nurses; and Texas Health 
and Safety Code[,] Chapter 481, Texas Controlled Substances Act, and 
Chapter 483, Dangerous Drugs. 

(c) A hospice may provide highly specialized nursing services 
under contract if the hospice provides such nursing services to a client 
so infrequently that providing them by a hospice employee would be 
impracticable and prohibitively expensive. A hospice may determine 
that a nursing service, such as complex wound care, infusion special-
ties, and pediatric nursing, is highly specialized by the nature of the 
service and the level of nursing skill required to be proficient in the 
service. 

§558.834. Hospice Counseling Services. 

(a) Counseling services must be available to a client and fam-
ily to assist the client and family in minimizing the stress and problems 
that arise from the terminal illness, related conditions, and the dying 
process. 

(b) Counseling services must include bereavement, dietary, 
and spiritual counseling. 

(1) Bereavement counseling. Bereavement counseling 
means emotional, psychosocial, and spiritual support and services 
provided before and after the death of the client to assist with issues 
related to grief, loss, and adjustment. A hospice must have an orga-
nized program for the provision of bereavement services furnished 
under the supervision of a qualified professional with experience or 
education in grief or loss counseling. A hospice must: 

(A) develop a bereavement plan of care that notes the 
kind of bereavement services to be offered to the client's family and 
other persons and the frequency of service delivery; 

(B) make bereavement services available to a client's 
family and other persons in the bereavement plan of care for up to one 
year following the death of the client; 

(C) extend bereavement counseling to residents of a 
skilled nursing facility, a nursing facility, or an intermediate care facil-
ity for individuals with an intellectual disability or related conditions 
when appropriate and as identified in the bereavement plan of care; 
and 

(D) ensure that bereavement services reflect the needs 
of the bereaved. 
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(2) Dietary counseling. Dietary counseling means educa-
tion and interventions provided to a client and family regarding ap-
propriate nutritional intake as a hospice client's condition progresses. 
Dietary counseling, when identified in the plan of care, must be per-
formed by a qualified person. A qualified person includes a dietitian, 
nutritionist, or RN [registered nurse]. A person that provides dietary 
counseling must be appropriately trained and qualified to address and 
assure that the specific dietary needs of a client are met. 

(3) Spiritual counseling. A hospice must provide spiritual 
counseling that meets the client's and the client's family's spiritual 
needs in accordance with their acceptance of this service and in a 
manner consistent with their beliefs and desires. A hospice must: 

(A) provide an assessment of the client's and family's 
spiritual needs; 

(B) make all reasonable efforts to the best of the hos-
pice's ability to facilitate visits by local clergy, a pastoral counselor, or 
other persons who can support a client's spiritual needs; and 

(C) advise the client and family of the availability of 
spiritual counseling services. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005047 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 5. HOSPICE NON-CORE SERVICES 
26 TAC §§558.842 - 558.845 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.842. Hospice Aide Services. 

(a) Hospice aide services must be provided by a hospice aide 
who meets the training and competency evaluation requirements, or the 
competency evaluation requirements specified in §558.843 [§97.843] 
of this division [subchapter] (relating to Hospice Aide Qualifications). 

(b) A client's hospice aide services must be: 

(1) ordered by the designated interdisciplinary team (IDT); 

(2) included in the client's plan of care; 

(3) performed by a hospice aide in accordance with State 
[state] law and applicable rules, including 22 TAC[, Part 11,] Chap-
ter 224 (relating to Delegation of Nursing Tasks by Registered Profes-
sional Nurses to Unlicensed Personnel for Clients with Acute Condi-
tions or in Acute Care Environments), and 22 TAC[, Part 11,] Chapter 
225 (relating to RN Delegation to Unlicensed Personnel and Tasks Not 
Requiring Delegation in Independent Living Environments For Clients 
with Stable and Predictable Conditions); and 

(4) consistent with a hospice aide's documented training 
and competency skills. 

(c) An RN [A registered nurse (RN)] who is a member of a 
client's designated IDT must assign a hospice aide to a specific client. 
An RN who is responsible for the supervision of a hospice aide, as 
specified in subsection (d) of this section, must prepare written client-
care instructions for the hospice aide. The duties of a hospice aide 
include: 

(1) providing hands-on personal care; 

(2) performing simple procedures as an extension of ther-
apy or nursing services; 

(3) assisting with ambulation or exercises; 

(4) assisting with self-administered medication; 

(5) reporting changes in a client's medical, nursing, reha-
bilitative, and social needs to an RN as the changes relate to the client's 
plan of care and the hospice's quality assessment and improvement ac-
tivities; and 

(6) completing client record documentation in compliance 
with the hospice's policies and procedures. 

(d) An RN must make an on-site visit to a client's home to 
supervise the hospice aide services at least every 14 days to assess the 
quality of care and services provided by the hospice aide and to ensure 
that services ordered by the hospice IDT meet the client's needs. The 
hospice aide does not have to be present during this visit. 

(1) If the RN notes an area of concern in the care provided 
by the aide, the RN must make an on-site visit to the location where 
the client is receiving care to observe and assess the hospice aide while 
the aide performs care. 

(2) If, during the on-site visit to observe the hospice aide, 
the RN confirms an area of concern in the aide's skills, the hospice must 
ensure that the aide completes a competency evaluation in accordance 
with §558.843 [§97.843] of this division [subchapter]. 

(e) An RN must make an annual on-site visit to the location 
where a hospice client is receiving care to observe and assess each 
hospice aide while the aide performs care. During this on-site visit, the 
RN must assess the aide's ability to demonstrate initial and continued 
satisfactory performance in meeting outcome criteria including: 

(1) following the client's plan of care for completion of 
tasks assigned to the hospice aide by an RN; 

(2) creating successful interpersonal relationships with the 
client and the client's family; 

(3) demonstrating competency with assigned tasks; 

(4) complying with infection control policies and proce-
dures; and 
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(5) reporting changes in the client's condition. 

§558.843. Hospice Aide Qualifications. 
(a) A hospice must use a qualified hospice aide to provide hos-

pice aide services. A qualified hospice aide is a person who has suc-
cessfully completed: 

(1) a training program and competency evaluation program 
that complies with the requirements in subsections (c) and (d) of this 
section; or 

(2) a competency evaluation program that complies with 
the requirements in subsection (d) of this section. 

(b) A person who has not provided home health or hospice aide 
services for compensation in an agency during the most recent contin-
uous period of 24 consecutive months must successfully complete the 
programs described in subsection (a)(1) of this section or the program 
described in subsection (a)(2) of this section before providing hospice 
aide services. 

(c) A hospice aide training program must address each of the 
subject areas listed in paragraph (1) of this subsection through class-
room and supervised practical training totaling at least 75 hours. At 
least 16 hours must be devoted to supervised practical training. At 
least 16 hours of classroom training must be completed before the su-
pervised practical training begins. 

(1) Subject areas that must be addressed in a hospice aide 
training program include: 

(A) communication skills, including the ability to read, 
write, and verbally report clinical information to clients, caregivers, 
and other hospice staff; 

(B) observation, reporting, and documentation of a 
client's status and the care or service provided; 

(C) reading and recording temperature, pulse, and res-
piration; 

(D) basic infection control procedures; 

(E) basic elements of body functioning and changes in 
body function that must be reported to an aide's supervisor; 

(F) maintenance of a clean, safe, and healthy environ-
ment; 

(G) recognizing emergencies and the knowledge of 
emergency procedures and their application; 

(H) the physical, emotional, and developmental needs 
of and ways to work with the populations served by the hospice, includ-
ing the need for respect for a client and his or her privacy and property; 

(I) appropriate and safe techniques for performing per-
sonal hygiene and grooming tasks, including: 

(i) bed bath; 

(ii) sponge, tub, and shower bath; 

(iii) hair shampoo in sink, tub, and bed; 

(iv) nail and skin care; 

(v) oral hygiene; and 

(vi) toileting and elimination; 

(J) safe transfer techniques and ambulation; 

(K) normal range of motion and positioning; 

(L) adequate nutrition and fluid intake; and 

(M) other tasks that the hospice may choose to have an 
aide perform. The hospice must train hospice aides, as needed, for 
skills not listed in subparagraph (I) of this paragraph. 

(2) The classroom training of hospice aides and the super-
vision of hospice aides during supervised practical training must be 
conducted by or under the general supervision of an RN who possesses 
a minimum of two years of nursing experience, at least one of which 
must be in the provision of home health or hospice care. Other per-
sons, such as a physical therapist, occupational therapist, medical so-
cial worker, and speech-language pathologist may be used to provide 
instruction under the supervision of a qualified RN who maintains over-
all responsibility for the training. 

(3) An agency must maintain documentation that demon-
strates that its hospice aide training program meets the requirements 
in this subsection. Documentation must include a description of how 
additional skills, beyond the basic skills listed in paragraph (1) of this 
subsection, are taught and tested if the agency requires a hospice aide 
to perform more complex tasks. 

(d) A hospice aide competency evaluation program must ad-
dress each of the subject areas listed in paragraphs (2) and (3) of this 
subsection. 

(1) An RN, in consultation with the other persons described 
in subsection (c)(2) of this section, must perform the competency eval-
uation. 

(2) The RN must observe and evaluate the hospice aide's 
performance of tasks with a client in the following areas: 

(A) communication skills, including the ability to read, 
write, and verbally report clinical information to clients, caregivers, 
and other hospice staff; 

(B) reading and recording temperature, pulse, and res-
piration; 

(C) appropriate and safe techniques for performing per-
sonal hygiene and grooming tasks, including: 

(i) bed bath; 

(ii) sponge, tub, and shower bath; 

(iii) hair shampoo in sink, tub, and bed; 

(iv) nail and skin care; 

(v) oral hygiene; and 

(vi) toileting and elimination; 

(D) safe transfer techniques and ambulation; and 

(E) normal range of motion and positioning. 

(3) The RN must evaluate a hospice aide's performance of 
each of the tasks listed in this paragraph by requiring the aide to sub-
mit to a written examination, an oral examination, or by observing the 
hospice aide's performance with a client. The tasks must include: 

(A) observing, reporting, and documenting client status 
and the care or service provided; 

(B) basic infection control procedures; 

(C) basic elements of body functioning and changes in 
body function that must be reported to an aide's supervisor; 

(D) maintaining a clean, safe, and healthy environment; 

(E) recognizing emergencies and knowing emergency 
procedures and their application; 
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(F) the physical, emotional, and developmental needs 
of and ways to work with the populations served by the hospice, includ-
ing the need for respect for a client and his or her privacy and property; 

(G) adequate nutrition and fluid intake; and 

(H) other tasks the hospice may choose to have the hos-
pice aide perform. The hospice must evaluate the competency of a 
hospice aide, as needed, for skills not listed in paragraph (2)(C) of this 
subsection. 

(4) A hospice aide has not successfully completed a com-
petency evaluation program if the aide has an unsatisfactory rating in 
more than one subject area listed in paragraphs (2) and (3) of this sub-
section. 

(5) If a hospice aide receives an unsatisfactory rating in any 
of the subject areas listed in paragraphs (2) and (3) of this subsection, 
the aide must not perform that task without direct supervision by an 
RN until after: 

(A) the aide receives training in the task for which the 
aide was evaluated as unsatisfactory; and 

(B) successfully completes a subsequent competency 
evaluation with a satisfactory rating on the task. 

(6) An agency must maintain documentation that its hos-
pice aide competency evaluation program meets the requirements in 
this subsection. The agency's documentation of a hospice aide's com-
petency evaluation must demonstrate the aide's competency to provide 
services to a client that exceed the basic skills taught and tested before 
the aide is assigned to care for a client who requires more complex ser-
vices. 

(e) A hospice aide must receive at least 12 hours of in-service 
training during each 12-month period. The agency may provide the 12 
hours of in-service training during the 12-month [12 month] calendar 
year, or within 12 months after a hospice aide's employment or contract 
anniversary date. 

(1) The in-service training must be supervised by an RN. 

(2) An agency may provide hospice aide in-service training 
supervised by an RN while the aide is providing care to a client. The 
RN must document the exact new skill or theory taught in the client's 
residence and the duration of the training. The in-service training pro-
vided in a client's residence must not be a repetition of a hospice aide's 
competency in a basic skill. 

(3) An agency must maintain documentation that demon-
strates the agency meets the hospice aide in-service training require-
ments in this subsection. 

(f) An agency that hires or contracts to use a hospice aide who 
completes a training program and competency evaluation program, or 
a competency evaluation program provided by another agency or a per-
son who is not licensed as an agency must ensure that the programs or 
program completed comply with the requirements in subsection (c) and 
(d) of this section. 

(g) A Medicare-certified hospice agency must also comply 
with 42 CFR §418.76(b) and 42 CFR §418.76(f). 

§558.844. Hospice Homemaker Services. 

(a) Homemaker services must be provided by a qualified hos-
pice homemaker as described in §558.845 [§97.845] of this division 
[subchapter] (relating to Hospice Homemaker Qualifications). 

(b) A member of a client's designated interdisciplinary team 
(IDT) must coordinate and supervise the homemaker services provided 

and prepare written instructions for the duties a hospice homemaker 
performs. 

(c) Hospice homemaker services may include assistance in 
maintaining a safe and healthy environment and services to enable the 
client and the client's family to carry out the hospice treatment plan. 
Hospice homemaker services do not include providing personal care 
or any hands-on services. 

(d) A hospice homemaker must report all concerns about a 
client or the client's family to the member of the IDT responsible for 
coordinating the hospice homemaker services. 

§558.845. Hospice Homemaker Qualifications. 
(a) A hospice must use a qualified hospice homemaker to pro-

vide hospice homemaker services. A qualified hospice homemaker is 
a person who: 

(1) successfully completes an agency's hospice orientation 
and training as specified in subsection (b) of this section; or 

(2) is a qualified hospice aide as described in §558.843 
[§97.843] of this division [subchapter] (relating to Hospice Aide 
Qualifications). 

(b) The orientation for a hospice homemaker must address the 
needs and concerns of a client and a client's family who are coping with 
a terminal illness. The training for a hospice homemaker must include: 

(1) assisting in maintaining a safe and healthy environment 
for a client and the client's family; and 

(2) providing homemaker services to help the client and the 
client's family to carry out the treatment plan. 

(c) If there is a direct conflict between the requirements of this 
chapter and federal regulations, the requirements that are more strin-
gent apply to a Medicare-certified hospice agency. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005048 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 6. HOSPICE ORGANIZATION AND 
ADMINISTRATION OF SERVICES 
26 TAC §§558.852 - 558.857, 558.859 - 558.863 

STATUTORY AUTHORITY 

The amendments and new sections are authorized by Texas 
Government Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agencies; 
and Texas Health and Safety Code §§142.012, 142.010, and 
142.006(b), which respectively authorize the Executive Commis-
sion of HHSC to adopt rules in accordance with those sections 
that are necessary to implement Chapter 142 and set minimum 
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standards for home and community support services agencies li-
censed under that Chapter, set reasonable license fees for such 
agencies, and establish a system for staggered three-year li-
cense expiration dates. 
The amendments and new sections implement Texas Gov-
ernment Code §531.0055 and Texas Health and Safety Code 
§§142.012, 142.010(a), 142.006(b) and 142.0095, and Texas 
Health and Safety Code Chapter 142, Subchapter C. 
§558.852. Hospice Governing Body and Administrator. 

(a) The hospice must have a governing body that assumes full 
legal authority and responsibility for the management of the hospice, 
the provision of all hospice services, its fiscal operations, and continu-
ous quality assessment and performance improvement. 

(b) The governing body must appoint an administrator who: 

(1) meets the qualifications and conditions specified in 
§558.244(a)(1) and (2) [§97.244(a)(1) and (2)] of this chapter (relating 
to Administrator Qualifications and Conditions and Supervising Nurse 
Qualifications); and 

(2) reports to the governing body or persons serving as the 
governing body. 

§558.853. Hospice Infection Control Program. 
(a) In addition to the requirements in §558.285 [§97.285] of 

this chapter (relating to Infection Control), a hospice must maintain 
an effective infection control program that protects clients, families, 
visitors, and hospice personnel by preventing and controlling infections 
and communicable diseases. 

(b) A hospice must follow accepted standards of practice to 
prevent the transmission of infections and communicable diseases, in-
cluding the use of standard precautions. 

(c) A hospice must maintain a coordinated agency-wide pro-
gram for the surveillance, identification, prevention, control, and in-
vestigation of infectious and communicable diseases that is an integral 
part of the hospice's quality assessment and performance improvement 
program. The infection control program must include: 

(1) a method of identifying infectious and communicable 
disease problems; and 

(2) a plan for implementing the appropriate actions that are 
expected to result in improvement and disease prevention. 

(d) A hospice must provide infection control education to em-
ployees, volunteers, contract staff, clients, and family members and 
other caregivers. 

§558.854. Hospice Professional Management Responsibility. 
(a) A hospice that has a written contract with another agency, 

person, or organization to furnish services must retain administrative 
and financial management and oversight of staff and services for all 
contracted services to ensure the provision of quality care. 

(b) In addition to the requirements in §558.289 [§97.289] of 
this chapter (relating to Independent Contractors and Arranged Ser-
vices), a hospice's written contracts must require that all services are: 

(1) authorized by the hospice; 

(2) furnished in a safe and effective manner by qualified 
personnel; and 

(3) delivered in accordance with a client's plan of care. 

§558.855. Criminal Background Checks. 
(a) In addition to the requirements in §558.247 [§97.247] of 

this chapter (relating to Verification of Employability and Use of Un-

licensed Persons), a hospice must conduct a criminal history check on 
all hospice employees and volunteers with direct client contact or ac-
cess to client records to verify each employee's or volunteer's criminal 
history report does not include a conviction that bars employment un-
der Texas Health and Safety Code[,] §250.006, or a conviction that the 
hospice determines is a contraindication to employment. 

(b) In addition to the requirements in §558.289 [§97.289] of 
this chapter (relating to Independent Contractors and Arranged Ser-
vices), hospice contracts to provide inpatient care must require that all 
contracted entities conduct a criminal history check on contracted staff 
who have direct client contact or access to client records to verify each 
contract staff's criminal history report does not include a conviction that 
bars employment under Texas Health and Safety Code[,] §250.006. 

§558.856. Hospice Alternate Delivery Sites. 
(a) If a hospice operates an ADS, the hospice must comply 

with this section. 

(b) A Medicare-certified hospice agency must have an ADS 
approved by CMS before providing Medicare-reimbursed hospice ser-
vices to Medicare clients from the ADS. 

(c) An ADS must be part of the hospice and must share admin-
istration, supervision, and services with the parent agency. 

(d) In addition to the requirements in §558.242 [§97.242] of 
this chapter (relating to Organizational Structure and Lines of Author-
ity), the lines of authority and professional and administrative control 
must be clearly delineated in the hospice's organizational structure and 
in practice and must be traced to the parent agency. 

(e) The hospice must continually monitor and manage all ser-
vices provided by its ADS to ensure that services are delivered in a safe 
and effective manner and to ensure that a client and the client's family 
receives the necessary care and services outlined in the plan of care. 

§558.857. Hospice Staff Training. 
In addition to the requirements in §558.245 [§97.245] of this chapter 
(relating to Staffing Policies), a hospice must: 

(1) provide orientation about the hospice philosophy, and 
about supportive palliative care, to all employees and contracted staff 
who have client and family contact; 

(2) provide an initial orientation for an employee that ad-
dresses the employee's specific job duties; 

(3) assess the skills and competence of all persons furnish-
ing care, including volunteers furnishing services, and, as necessary, 
provide in-service training and education programs where required; 

(4) have written policies and procedures describing its 
methods for assessing competency; and 

(5) maintain a written description of the in-service training 
provided during the previous 12 months. 

§558.859. Hospice Discharge or Transfer of Care. 
(a) If a hospice transfers the care of a client to another facility 

or agency, the hospice must provide a copy of the hospice discharge 
summary and, if requested, a copy of the client's record to the receiving 
facility or agency. 

(b) If a client revokes the election of hospice care[,] or is dis-
charged by the hospice for any reason listed in subsection (d) of this 
section, the hospice must provide a copy of the hospice discharge sum-
mary and, if requested, a copy of the client's record to the client's at-
tending practitioner. 

(c) A hospice discharge summary must include: 
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(1) a summary of the client's stay, including treatments, 
symptoms, and pain management; 

(2) the client's current plan of care; 

(3) the client's latest physician orders; and 

(4) any other documentation needed to assist in post-dis-
charge continuity of care or that is requested by the attending practi-
tioner or receiving facility or agency. 

(d) In addition to the requirements in §558.295 [§97.295] of 
this chapter (relating to Client Transfer or Discharge Notification Re-
quirements), a hospice may discharge a client if: 

(1) the client moves out of the hospice's service area or 
transfers to another hospice; 

(2) the hospice determines that the client is no longer ter-
minally ill; or 

(3) the hospice determines, under a policy set by the hos-
pice for [the purpose of] addressing discharge for cause, that the be-
havior of the client or other person in the client's home is disruptive, 
abusive, or uncooperative to the extent that delivery of care to the client 
or the ability of the hospice to operate effectively is seriously impaired. 

(e) Before a hospice seeks to discharge a client for cause, the 
hospice must: 

(1) advise the client that a discharge for cause is being con-
sidered; 

(2) make a reasonable effort to resolve the problems pre-
sented by the client's behavior or situation; 

(3) document in the client's record the problems and efforts 
made by the hospice to resolve the problems; and 

(4) ascertain that the client's proposed discharge is not due 
to the client's use of necessary hospice services. 

(f) Before discharging a client for any reason listed in subsec-
tion (d) of this section, the hospice must obtain a written physician's 
discharge order from the hospice medical director. If the client has an 
attending practitioner involved in the client's care, the attending prac-
titioner should be consulted before discharge and the practitioner's re-
view and decision should be included in the discharge note. 

(g) A hospice must have a discharge planning process that ad-
dresses the possibility that a client's condition might stabilize or other-
wise change such that the client cannot continue to be certified as ter-
minally ill. A client's discharge planning must include any necessary 
family counseling, client education or other services before the hospice 
discharges the client based on a decision by the hospice medical direc-
tor or physician designee that the client is no longer terminally ill. 

§558.860. Provision of [Drugs, Biologicals,] Medical Supplies[,] 
and Durable Medical Equipment by a Hospice. 

(a) While a client is under hospice care, a hospice must pro-
vide medical supplies and appliances as well as [,] durable medical 
equipment [, and drugs and biologicals] related to the palliation and 
management of the terminal illness and related conditions, as identi-
fied in the hospice plan of care. 

[(b) A hospice must ensure that the interdisciplinary team 
(IDT) confers with a person with education and training in drug 
management, as defined in hospice policies and procedures and state 
law, who is an employee of or under contract with the hospice to 
ensure that drugs and biologicals meet a client's needs. The hospice 
must be able to demonstrate that the person has specific education and 

training in drug management. Persons with education and training in 
drug management include:] 

[(1) a licensed pharmacist, a physician who is board certi-
fied in palliative medicine, or a registered nurse (RN) who is certified 
in palliative care; or] 

[(2) a physician, an RN, or an advanced practice nurse 
who completes a specific hospice or palliative care drug management 
course.] 

[(c) A hospice that provides inpatient care directly in its own 
inpatient unit must provide pharmaceutical services under the direction 
of a qualified licensed pharmacist who is an employee of or under con-
tract with the hospice. The services provided by the pharmacist must 
include evaluation of a client's response to medication therapy, identi-
fication of potential adverse drug reactions, and recommended appro-
priate corrective action.] 

[(d) Only a physician or an advanced practice nurse, in accor-
dance with the plan of care, may order drugs for a client.] 

[(e) If the drug order is verbal or given by or through electronic 
transmission:] 

[(1) it must be given only to a licensed nurse, pharmacist, 
or physician; and] 

[(2) the person receiving the order must record and sign it 
immediately and have the prescribing person sign it in accordance with 
the agency's policies and applicable state and federal regulations.] 

[(f) A hospice must obtain drugs and biologicals from commu-
nity or institutional pharmacists or stock drugs and biologicals itself. A 
hospice that dispenses, stores, and transports drugs must do so in ac-
cordance with federal, state and local laws and regulations, as well as 
the hospice's own policies and procedures. A hospice that operates its 
own pharmacy must comply with the Texas Occupations Code, Subti-
tle J, relating to Pharmacy and Pharmacists.] 

[(g) A hospice that provides inpatient care directly in its own 
inpatient unit must:] 

[(1) have a written policy in place that promotes dispensing 
accuracy; and] 

[(2) maintain current and accurate records of the receipt 
and disposition of all controlled drugs.] 

[(h) The IDT, as part of the review of the plan of care, must 
determine the ability of the client or the client's family to safely admin-
ister drugs and biologicals to the client in his or her home.] 

[(i) Clients receiving care in a hospice inpatient unit may only 
be administered medications by the following persons:] 

[(1) a licensed nurse, physician, or other health care pro-
fessional in accordance with their scope of practice and state law;] 

[(2) a home health medication aide; and] 

[(3) a client, upon approval by the IDT.] 

[(j) Drugs and biologicals must be labeled in accordance with 
currently accepted professional practice and must include appropriate 
usage and cautionary instructions, as well as an expiration date, if ap-
plicable.] 

[(k) A hospice must have written policies and procedures for 
the management and disposal of controlled drugs in a client's home. 
The policies and procedures must address the safe use and disposal of 
controlled drugs in a client's home, including:] 

[(1) at the time when controlled drugs are first ordered;] 
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[(2) when controlled drugs are discontinued;] 

[(3) when a new controlled drug is ordered;] 

[(4) when the client dies; and] 

[(5) the manner for disposing and documenting disposal of 
controlled drugs in the client's home.] 

[(l) At the time when controlled drugs are first ordered for use 
in a client's home, the hospice must:] 

[(1) provide a copy of the hospice's written policies and 
procedures on the management and disposal of controlled drugs in a 
client's home to the client or client representative and family;] 

[(2) discuss the hospice policies and procedures for man-
aging the safe use and disposal of controlled drugs with the client or 
legally authorized representative and the family in a language and man-
ner that they understand to ensure that these parties are educated regard-
ing the safe use and disposal of controlled drugs in the client's home; 
and] 

[(3) document in the client record that the hospice provided 
and discussed its written policies and procedures for managing the safe 
use and disposal of controlled drugs in the client's home.] 

[(m) A hospice that provides inpatient care directly in its own 
inpatient unit must dispose of controlled drugs in compliance with the 
hospice's policy and in accordance with state and federal requirements, 
including the Texas Health and Safety Code, Chapter 481, Texas Con-
trolled Substances Act. The hospice must maintain current and accu-
rate records of the receipt and disposition of all controlled drugs.] 

[(n) A hospice that provides inpatient care directly in its own 
inpatient unit must comply with the following additional require-
ments:] 

[(1) All drugs and biologicals must be stored in secure ar-
eas. All controlled drugs listed in Schedules II, III, IV, and V of the 
Comprehensive Drug Abuse Prevention and Control Act of 1976 must 
be stored in locked compartments within such secure storage areas. 
Only personnel authorized to administer controlled drugs as noted in 
subsection (i) of this section may have access to the locked compart-
ments.] 

[(2) Discrepancies in the acquisition, storage, dispensing, 
administration, disposal, or return of controlled drugs must be inves-
tigated immediately by the pharmacist and hospice administrator and 
reported to the Director of Controlled Substances Registration in accor-
dance with 37 TAC Chapter 13 (relating to Controlled Substances). A 
hospice must maintain a written account of its investigation and make 
it available to state and federal officials if requested.] 

(b) [(o)] A hospice must ensure that manufacturer recommen-
dations for performing routine and preventive maintenance on durable 
medical equipment are followed. The equipment must be safe, and 
work as intended for use in the client's environment. Where a manu-
facturer recommendation for a piece of equipment does not exist, the 
hospice must ensure that repair and routine maintenance policies are 
developed. The hospice may use persons under contract to ensure the 
maintenance and repair of durable medical equipment. 

(c) [(p)] A hospice must ensure that a client, where appropri-
ate, as well as the family or other caregivers, receive instruction in the 
safe use of durable medical equipment and supplies. The hospice may 
use persons under contract to ensure client and family instruction. The 
client, family, or caregiver must be able to demonstrate the appropri-
ate use of durable medical equipment to the satisfaction of the hospice 
staff. 

(d) [(q)] A hospice may only contract for durable medical 
equipment services with a durable medical equipment supplier that 
meets the Medicare standards for durable medical equipment, pros-
thetics, orthotics, and supplies suppliers [Durable Medical Equipment, 
Prosthetics, Orthotics and Supplies Supplier Quality and Accreditation 
Standards] at 42 CFR §424.57. 

§558.861. Management of Drugs and Biologicals and Disposal of 
Controlled Substance Prescription Drugs in a Client's Home or Com-
munity Setting. 

(a) While a client is under hospice care, a hospice must provide 
drugs and biologicals related to the palliation and management of the 
terminal illness and related conditions, as identified in the hospice plan 
of care. 

(b) A hospice must ensure that the interdisciplinary team 
(IDT) confers with a person with education and training in drug 
management, as defined in hospice policies and procedures and State 
law, who is an employee of or under contract with the hospice to 
ensure that drugs and biologicals meet a client's needs. The hospice 
must be able to demonstrate that the person has specific education and 
training in drug management. Persons with education and training in 
drug management include: 

(1) a licensed pharmacist, a physician who is board certi-
fied in hospice and palliative medicine, or an RN who is certified in 
palliative nursing; or 

(2) a physician, an RN, or an advanced practice nurse who 
completes a specific drug management course for hospice or palliation. 

(c) Only a physician or an advanced practice nurse, in accor-
dance with the plan of care, may order drugs for a client. 

(d) If the drug order is verbal or given by or through electronic 
transmission: 

(1) it must be given only to a licensed nurse, pharmacist, 
or physician; and 

(2) the person receiving the order must record and sign it 
immediately and have the prescribing person sign it in accordance with 
the agency's policies and applicable State and federal regulations. 

(e) A hospice must obtain drugs and biologicals from commu-
nity or institutional pharmacists or stock drugs and biologicals itself. 
A hospice that dispenses, stores, and transports drugs must do so in ac-
cordance with federal, State, and local laws and regulations, as well as 
the hospice's own policies and procedures. A hospice that operates its 
own pharmacy must comply with the Texas Occupations Code, Subti-
tle J, and applicable pharmacy and pharmacists' regulations adopted by 
the Texas Board of Pharmacy under that subtitle. 

(f) The IDT, as part of the review of the plan of care, must 
determine the ability of the client or the client's family to safely admin-
ister drugs and biologicals to the client in the client's home. 

(g) Drugs and biologicals must be labeled in accordance with 
currently accepted professional practice and must include appropriate 
usage and cautionary instructions, as well as an expiration date, if ap-
plicable. 

(h) A hospice must have written policies and procedures for 
the safe use and storage of drugs and biologicals in a client's home. 

(i) A hospice must have written policies and procedures that 
address management of controlled substance prescription drugs in a 
client's home, including: 

(1) at the time when controlled substance prescription 
drugs are first ordered; 
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(2) when controlled substance prescription drugs are dis-
continued; 

(3) when a new controlled substance prescription drug is 
ordered; and 

(4) when the client dies. 

(j) At the time when controlled substance prescription drugs 
are first ordered for use in a client's home, the hospice must: 

(1) provide a copy of the hospice's written policies and pro-
cedures on the management of controlled substance prescription drugs 
in a client's home to the client or client representative and family; 

(2) discuss the hospice policies and procedures for man-
aging the safe use of controlled substance prescription drugs with the 
client or LAR and the family in a language and manner that they under-
stand, to ensure that these parties are educated regarding the safe use, 
storage, and disposal of controlled substance prescription drugs in the 
client's home; and 

(3) document in the client record that the hospice provided 
and discussed its written policies and procedures for managing the safe 
use and storage of controlled substance prescription drugs in the client's 
home, as described in subsection (m) of this section. 

(k) A hospice must have a written policy describing whether 
the agency will dispose of a client's unused controlled substance pre-
scription drugs on the client's death or in other circumstances in which 
disposal is appropriate, as described in subsection (m) of this section. 

(l) If a hospice agency's policy under subsection (k) of this sec-
tion provides that the agency will dispose of a client's unused controlled 
substance prescription drugs as described in that subsection, the writ-
ten policies and procedures which the hospice must implement and en-
force, must: 

(1) identify disposal methods that are consistent with rec-
ommendations by the United States Food and Drug Administration and 
the laws of the State of Texas; 

(2) permit disposal described in subsection (k) of this sec-
tion only by a hospice employee or contractor who is a health care prac-
titioner licensed to perform medical or nursing services who meets the 
conditions of this section; 

(3) require each health care practitioner responsible for dis-
posal of an unused controlled substance of a client under this section to 
receive training regarding the secure and responsible disposal of con-
trolled substance prescription drugs in accordance with paragraph (1) 
of this subsection and in a manner that discourages abuse, misuse, or 
diversion; 

(4) require that hospice agency staff: 

(A) provide a copy of the disposal policies and proce-
dures to a licensed facility in which the client is residing or receiving 
short-term in-patient hospice services; 

(B) provide a copy of the disposal policies and proce-
dures to the client and the client's family; 

(C) discuss the policies and procedures with the patient 
and the client's family in a language and manner the client and client's 
family understand; 

(D) document in the client's clinical record that the poli-
cies and procedures were provided and discussed as required by sub-
sections (b) and (c) of this section; and 

(E) document the client's agreement to the disposal of 
the client's unused controlled substance prescription drugs under cir-

cumstances described in subsection (m) of this section by a qualified 
health practitioner employed or contracted by the agency; and 

(5) otherwise comply with state, federal, and local laws ap-
plicable to the disposal of drugs and biologicals in a facility. 

(m) A health care practitioner qualified under subsection (l) of 
this section may confiscate and dispose of a client's unused controlled 
substance prescription drug if: 

(1) the client has died; 

(2) the drug has expired; or 

(3) the client's physician has given written instructions that 
the patient should no longer use the drug. 

(n) A hospice agency may not dispose of controlled prescrip-
tion drugs not prescribed to the client. 

(o) A health care practitioner qualified under subsection (l) of 
this section, confiscating the controlled substance prescription drug, 
must dispose of the drug in a manner consistent with recommendations 
of the United States Food and Drug Administration and the laws of the 
State of Texas. 

(p) A health care practitioner qualified under subsection (l) of 
this section must dispose of a client's unused controlled substance pre-
scription drugs as described in this section only at the location at which 
practitioner confiscated the drug. 

(q) A health care practitioner disposal of a client's unused con-
trolled substance prescription drugs as described in this section must be 
witnessed by another person 18 years of age or older. The witness does 
not have to be a hospice employee. 

(r) After disposing of the client's unused controlled substance 
prescription drug, the health care practitioner shall document in the 
client's record: 

(1) the name of the drug; 

(2) the dosage of the drug the client was receiving; 

(3) the route of controlled substance prescription drug ad-
ministration; 

(4) the quantity of the controlled substance prescription 
drug originally dispensed and the quantity of the drug remaining; 

(5) the time, date, and manner of disposal; and 

(6) name and relationship of the witness to the client. 

(s) A health care practitioner shall document in the client's file 
if a family member of the client prevented the confiscation and disposal 
of a controlled substance prescription drug authorized under this sec-
tion. 

(t) A health care practitioner shall document in the client's file 
if an employee of a licensed facility where the client is receiving in-pa-
tient hospice services prevented the confiscation and disposal of a con-
trolled substance prescription drug otherwise authorized under this sec-
tion. 

§558.862. Management of Drugs and Biologicals and Disposal of 
Controlled Substance Prescription Drugs in an Inpatient Hospice Unit. 

(a) The requirements stated in §558.861(a)-(g) of this division 
(relating to Management of Drugs and Biologicals and Disposal of 
Controlled Substance Prescription Drugs in a Client's Home or Com-
munity Setting) also apply to a hospice that provides inpatient care di-
rectly in its own inpatient unit. 
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(b) A hospice that provides inpatient care directly in its own 
inpatient unit must provide pharmaceutical services under the direction 
of a qualified licensed pharmacist who is an employee of or under con-
tract with the hospice. The services provided by the pharmacist must 
include evaluation of a client's response to medication therapy, identi-
fication of potential adverse drug reactions, and recommended appro-
priate corrective action. 

(c) A hospice that provides inpatient care directly in its own 
inpatient unit must: 

(1) have a written policy in place that promotes dispensing 
accuracy; and 

(2) maintain current and accurate records of the receipt and 
disposition of all controlled drugs. 

(d) Clients receiving care in a hospice inpatient unit may only 
be administered medications by the following persons: 

(1) a licensed nurse, physician, or other health care profes-
sional in accordance with their scope of practice and State law; 

(2) a home health medication aide; or 

(3) a client, upon approval by the interdisciplinary team. 

(e) A hospice that provides inpatient care directly in its own 
inpatient unit must comply with the following additional requirements. 

(1) All drugs and biologicals must be stored in secure areas. 
All controlled drugs listed in Schedules II, III, IV, and V, established 
under 21 United States Code §812, must be stored in locked compart-
ments within such secure storage areas. Only personnel authorized to 
administer controlled drugs as noted in subsection (i) of this section 
may have access to the locked compartments. 

(2) Discrepancies in the acquisition, storage, dispensing, 
administration, disposal, or return of controlled drugs must be inves-
tigated immediately by the pharmacist and hospice administrator and 
reported, without limitation, to the United States Department of Justice, 
Drug Enforcement Administration, Diversion Control Division. A hos-
pice must maintain a written account of its investigation and make it 
available to State and federal officials if requested. 

(f) A hospice that provides inpatient care directly in its own 
inpatient unit must dispose of controlled drugs in compliance with the 
hospice's policy and in accordance with State and federal requirements, 
including Texas Health and Safety Code Chapter 481. The hospice 
must maintain current and accurate records of the receipt and disposi-
tion of all controlled drugs. 

§558.863. Hospice Short-term Inpatient Care. 
(a) A hospice must make inpatient care available when needed 

for pain control, symptom management, and respite purposes. 

(b) A hospice must ensure that inpatient care for pain control 
and symptom management is provided in either: 

(1) a hospice inpatient unit that meets the additional stan-
dards in Division 7 of this subchapter (relating to Hospice Inpatient 
Units) and the Medicare Conditions of Participation for providing in-
patient care directly as specified in 42 CFR §418.110; or 

(2) a Medicare-certified hospital or skilled nursing facility 
that also meets: 

(A) the licensing standards specified in §558.870(b)(1) 
and (2) of this subchapter (relating to Staffing in a Hospice Inpatient 
Unit) regarding 24-hour nursing services, and in §558.871(d)(1)-(4) of 

this subchapter (relating to Physical Environment in a Hospice Inpa-
tient Unit); and 

(B) the federal Medicare standards specified in 42 CFR 
§418.110(b) and (e) regarding 24-hour nursing services and patient ar-
eas. 

(c) A hospice must ensure that inpatient care for respite pur-
poses is provided either by: 

(1) a facility specified in subsection (b)(1) or (2) of this 
section; or 

(2) a Medicare-certified or Medicaid-certified nurs-
ing facility that also meets the licensing standards specified in 
§558.871(d)(1)-(4) of this subchapter regarding client areas and the 
federal Medicare standards specified in 42 CFR §418.110(e) regarding 
patient areas. 

(d) A facility providing respite care must provide 24-hour 
nursing services that meet the nursing needs of all clients and are 
furnished in accordance with each client's plan of care. Each client 
must receive all nursing services as prescribed and must be kept 
comfortable, clean, well-groomed, and protected from accident, injury, 
and infection. 

(e) In addition to the requirements in §558.289(b) of this chap-
ter (relating to Independent Contractors and Arranged Services), if a 
hospice has an agreement with a facility to provide for inpatient care, 
there must be a written contract coordinated by the hospice that speci-
fies that: 

(1) the hospice supplies the facility with a copy of the 
client's plan of care and specifies the inpatient services to be furnished; 

(2) the facility has established client care policies consis-
tent with those of the hospice and agrees to abide by the plan of care 
established by the hospice for each client and to follow the hospice 
agency's protocols for supporting optimal quality of life for its clients; 

(3) the facility's clinical record for a hospice client includes 
documentation of all inpatient services furnished and events regarding 
care that occurred at the facility; 

(4) a copy of the discharge summary be provided to the 
hospice at the time of discharge; 

(5) a copy of the inpatient clinical record is available to the 
hospice at the time of discharge; 

(6) the facility has identified a person within the facility 
who is responsible for the implementation of the provisions of the 
agreement; 

(7) the hospice retains responsibility for ensuring that the 
training of personnel who will be providing the client's care in the fa-
cility has been provided and that a description of the training and the 
names of those giving the training are documented; and 

(8) a method for verifying that the requirements in para-
graphs (1) - (7) of this subsection are met. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005049 
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Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 
26 TAC §558.861 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC 
shall adopt rules for the operation and provision of services by 
the health and human services agencies; and Texas Health 
and Safety Code §§142.012, 142.010, and 142.006(b), which 
respectively authorize the Executive Commission of HHSC to 
adopt rules in accordance with those sections that are neces-
sary to implement Chapter 142 and set minimum standards for 
home and community support services agencies licensed under 
that Chapter, set reasonable license fees for such agencies, and 
establish a system for staggered three-year license expiration 
dates. 
The repeal implements Texas Government Code §531.0055 
and Texas Health and Safety Code §§142.012, 142.010(a), 
142.006(b) and 142.0095, and Texas Health and Safety Code 
Chapter 142, Subchapter C. 
§558.861. Hospice Short-term Inpatient Care. 
The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005050 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 7. HOSPICE INPATIENT UNITS 
26 TAC §558.870, §558.871 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendments implement Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 

142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
§558.870. Staffing in a Hospice Inpatient Unit. 

(a) A hospice is responsible for staffing its inpatient unit with 
the numbers and types of qualified, trained, and experienced staff to 
meet the care needs of every client in the inpatient unit to ensure that 
plan of care outcomes are achieved and negative outcomes are avoided. 

(b) A hospice inpatient unit must provide 24-hour nursing ser-
vices that meet the nursing needs of all clients and are furnished in 
accordance with each client's plan of care. 

(1) A client must receive all nursing services as prescribed 
in the plan of care and must be kept comfortable, clean, well-groomed, 
and protected from accident, injury, and infection. 

(2) If at least one client in the hospice inpatient unit is re-
ceiving general inpatient care for pain control or symptom manage-
ment, then each shift must include an RN [a registered nurse] who pro-
vides direct client care. 

(3) A hospice inpatient unit must have a nurse call system. 
The hospice must install in a client's room a system that: 

(A) is equipped with an easily activated, functioning 
device accessible to the client; and 

(B) allows the client to call for assistance from a staff 
person on the unit. 

§558.871. Physical Environment in a Hospice Inpatient Unit. 

(a) Safety Management. A hospice inpatient unit must main-
tain a safe physical environment free of hazards for clients, staff, and 
visitors. 

(1) A hospice inpatient unit must address real or potential 
threats to the health and safety of the clients, others, and property. 

(2) In addition to §558.256 [§97.256] of this chapter (relat-
ing to Emergency Preparedness Planning and Implementation), a hos-
pice inpatient unit must have a written disaster preparedness plan that 
addresses the core functions of emergency management as described in 
subparagraphs (A) - (G) of this paragraph. The facility must maintain 
documentation of compliance with this paragraph. 

(A) The portion of the plan on direction and control 
must: 

(i) designate a person by position, and at least one 
alternate, to be in charge during implementation of an emergency re-
sponse plan, with authority to execute a plan to evacuate or shelter in 
place; 

(ii) include procedures the facility will use to main-
tain continuous leadership and authority in key positions; 

(iii) include procedures the facility will use to acti-
vate a timely response plan based on the types of disasters identified in 
the risk assessment; 

(iv) include procedures the facility will use to meet 
staffing requirements; 

(v) include procedures the facility will use to warn 
or notify facility staff about internal and external disasters, including 
during off hours, weekends, and holidays; 

(vi) include procedures the facility will use to main-
tain a current list of who the hospice will notify once warning of a 
disaster is received; 
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(vii) include procedures the facility will use to alert 
critical facility personnel once a disaster is identified; and 

(viii) include procedures the facility will use to 
maintain a current 24-hour contact list for all personnel. 

(B) The portion of the plan on communication must in-
clude procedures: 

(i) for continued communication, including proce-
dures during an evacuation to maintain contact with critical personnel 
and with all vehicles traveling in an evacuation caravan; 

(ii) to maintain an accessible, current list of the 
phone numbers of: 

(I) client family members; 

(II) local shelters; 

(III) prearranged receiving facilities; 

(IV) the local emergency management agencies; 

(V) other health care providers; and 

(VI) State [state] and federal emergency manage-
ment agencies; 

(iii) to notify staff, clients, families of clients, fam-
ilies of critical staff, prearranged receiving facilities, and others of an 
evacuation or the plan to shelter in place; 

(iv) to provide a contact number for out-of-town 
family members to call for information; and 

(v) to [use the web-based system (Facility Informa-
tion, Vacancy, and Evacuation Status), designed for facilities regulated 
by DADS to help each other] relocate and track clients during disasters 
that require mass evacuations. 

(C) The portion of the plan on resource management 
must include procedures: 

(i) to maintain contracts and agreements with ven-
dors as needed to ensure the availability of the supplies and transporta-
tion needed to execute the plan to shelter in place or evacuate; 

(ii) to develop accurate, detailed, and current check-
lists of essential supplies, staff, equipment, and medications; 

(iii) to designate responsibility for completing the 
checklists during disaster operations; 

(iv) for the safe and secure transportation of ade-
quate amounts of food, water, medications, and critical supplies and 
equipment during an evacuation; and 

(v) to maintain a supply of sufficient resources for at 
least seven days to shelter in place, which must include: 

(I) emergency power, including backup genera-
tors and accounts for maintaining a supply of fuel; 

(II) potable water in an amount based on popula-
tion and location; 

(III) the types and amounts of food for the num-
ber and types of clients served; 

(IV) extra pharmacy stocks of common medica-
tions; and 

(V) extra medical supplies and equipment, such 
as oxygen, linens, and any other vital equipment. 

(D) The portion of the plan on sheltering in place must: 

(i) be developed using information about the build-
ing's construction and Life Safety Code (LSC) systems; 

(ii) describe the criteria to be used to decide whether 
to shelter in place versus evacuate; 

(iii) include procedures to assess whether the build-
ing is strong enough to withstand the various types of possible disasters 
and to identify the safest areas of the building; 

(iv) include procedures to secure the building 
against damage; 

(v) include procedures for collaborating with the lo-
cal emergency management agencies regarding the decision to shelter 
in place; 

(vi) include procedures to assign each task in the 
sheltering plan to facility staff; 

(vii) describe procedures to shelter in place that al-
low the facility to maintain 24-hour operations for a minimum of seven 
days to maintain continuity of care for the number and types of clients 
served; and 

(viii) include procedures to provide for building se-
curity. 

(E) The portion of the plan on evacuation must: 

(i) include contracts with prearranged receiving fa-
cilities, including a hospice inpatient facility, skilled nursing facility, 
nursing facility, assisted living facility, or hospital, with at least one fa-
cility located at least 50 miles away; 

(ii) include procedures to identify and follow evac-
uation and alternative routes for transporting clients to a receiving fa-
cility and to notify the proper authorities of the decision to evacuate; 

(iii) include procedures to protect and transport 
client records and to match them to each client; 

(iv) include procedures to maintain a checklist 
of items to be transported with clients, including medications and 
assistive devices, and how the items will be matched to each client; 

(v) include staffing procedures the facility will use 
to ensure that staff accompanies evacuating clients when the hospice 
transports clients to a receiving facility; 

(vi) include procedures to identify and assign staff 
responsibilities, including how clients will be cared for during evacu-
ations and a backup plan for lack of sufficient staff; 

(vii) include procedures facility staff will use to ac-
count for all persons in the building during the evacuation and to track 
all persons evacuated; 

(viii) include procedures for the use, protection, and 
security of the identifying information the facility will use to identify 
evacuated clients; 

(ix) include procedures facility staff will follow if a 
client becomes ill or dies in route when the hospice transports clients 
to a receiving facility; 

(x) include procedures to make a hospice counselor 
available when staff accompanies clients during transport by the hos-
pice to a receiving facility; 

(xi) include the facility's policy on whether family 
of staff and clients can shelter at the hospice and evacuate with staff 
and clients; 
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(xii) include procedures to coordinate building secu-
rity with the local emergency management agencies; 

(xiii) include procedures facility staff will use to de-
termine when it is safe to return to the geographical area; 

(xiv) include procedures facility staff will use to de-
termine if the building is safe for reoccupation; and 

(xv) be approved by the local emergency manage-
ment coordinator (EMC) at least annually and when updated. 

(F) The portion of the plan on transportation must: 

(i) describe how the hospice prearranges for a suffi-
cient number of vehicles to provide suitable, safe transportation for the 
type and number of clients being served; and 

(ii) include procedures to contact the local EMC to 
coordinate the facility's transportation needs in the event its prearrange-
ments for transportation fail for reasons beyond the facility's control. 
[The hospice may also register its facility with 2-1-1 Texas.] 

(G) The portion of the plan on training must include: 

(i) procedures that specify when and how the disas-
ter response plan is reviewed with clients and family members; 

(ii) procedures to review the role and responsibility 
of a client able to participate with the plan; 

(iii) procedures for initial and periodic training for 
all facility staff to carry out the plan; 

(iv) the frequency for conducting disaster drills and 
demonstrations to ensure staff are fully trained with respect to their 
duties under the plan; and 

(v) procedures to conduct emergency response drills 
at least annually either in response to an actual disaster or in a planned 
drill, which may be in addition to or combined with the drills required 
by the LSC as specified in subsection (c)(1) of this section. 

(b) Physical plant and equipment. A hospice must develop 
procedures for controlling the reliability and quality of: 

(1) the routine storage and prompt disposal of trash and 
medical waste; 

(2) light, temperature, and ventilation and air exchanges 
throughout the hospice inpatient unit; 

(3) emergency gas and water supply; and 

(4) the scheduled and emergency maintenance and repair 
of all equipment. 

(c) Fire protection. Except as otherwise provided in this sub-
section: 

(1) A hospice must meet the provisions applicable to the 
health care occupancy chapters of the 2000 edition of the LSC of the 
National Fire Protection Association (NFPA). Chapter 19.3.6.3.2, ex-
ception number 2 of the 2000 edition of the LSC does not apply to 
hospices. 

(2) In consideration of a recommendation by HHSC 
[DADS], CMS may waive, for periods deemed appropriate, specific 
provisions of the LSC which if rigidly applied would result in unrea-
sonable hardship for the hospice, but only if the waiver would not 
adversely affect the health and safety of clients. 

(3) The provisions of the adopted edition of the LSC do 
not apply in the State of Texas [a state] if CMS finds that a fire and 

safety code imposed by State [state] law adequately protects clients in 
hospices. 

(4) Notwithstanding any provisions of the 2000 edition of 
the LSC to the contrary, a hospice inpatient unit may place alcohol-
based hand rub dispensers in its facility if: 

(A) use of alcohol-based hand rub dispensers does not 
conflict with any State [state] or local codes that prohibit or otherwise 
restrict the placement of alcohol-based hand rub dispensers in health 
care facilities; 

(B) the dispensers are installed in a manner that mini-
mizes leaks and spills that could lead to falls; 

(C) the dispensers are installed in a manner that ade-
quately protects against access by vulnerable populations; and 

(D) the dispensers are installed in accordance with 
chapter 18.3.2.7 or chapter 19.3.2.7 of the 2000 edition of the LSC, 
as amended by NFPA Temporary Interim Amendment 00-1(101), 
issued by the Standards Council of the NFPA [National Fire Protection 
Association] on April 15, 2004. 

(d) Client areas. A hospice inpatient unit must provide a 
home-like atmosphere and ensure that client areas are designed to 
preserve the dignity, comfort, and privacy of clients. A hospice 
inpatient unit must provide: 

(1) physical space for private client and family visiting; 

(2) accommodations for family members to remain with 
the client throughout the night; 

(3) physical space for family privacy after a client's death; 
and 

(4) the opportunity for the client to receive visitors at any 
hour, including infants and small children. 

(e) Client rooms. A hospice must ensure that client rooms are 
designed and equipped for nursing care, as well as the dignity, comfort, 
and privacy of clients. A hospice must accommodate a client and fam-
ily request for a single room whenever possible. A client's room must: 

(1) be at or above grade level; 

(2) contain a suitable bed and other appropriate furniture 
for the client; 

(3) have closet space that provides security and privacy for 
clothing and personal belongings; 

(4) accommodate no more than two clients and their family 
members; and 

(5) provide at least 80 square feet for a client residing in a 
double room and at least 100 square feet for a client residing in a single 
room. 

(f) Toilet and bathing facilities. A client room in an inpatient 
unit must be equipped with, or conveniently located near, toilet and 
bathing facilities. 

(g) Plumbing facilities. A hospice inpatient unit must: 

(1) always have an adequate supply of hot water [at all 
times]; and 

(2) have plumbing fixtures with control valves that auto-
matically regulate the temperature of the hot water used by a client. 

(h) Infection control. A hospice inpatient unit must maintain 
an infection control program that protects clients, staff, and others by 
preventing and controlling infections and communicable disease in ac-
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cordance with§558.853 [§97.853] of this subchapter (relating to Hos-
pice Infection Control Program). 

(i) Sanitary environment. A hospice inpatient unit must pro-
vide a sanitary environment by following accepted standards of prac-
tice, including nationally recognized infection control precautions, and 
avoiding sources and transmission of infections and communicable dis-
eases. 

(j) Linen. A hospice inpatient unit must always have available 
[at all times] a quantity of clean linen in sufficient amounts for a client's 
use. Linens must be handled, stored, processed, and transported in such 
a manner as to prevent the spread of contaminants. 

(k) Meal service and menu planning. A hospice inpatient unit 
must furnish meals to a client that are: 

(1) consistent with the client's plan of care, nutritional 
needs, and therapeutic diet; 

(2) palatable, attractive, and served at the proper tempera-
ture; and 

(3) obtained, stored, prepared, distributed, and served un-
der sanitary conditions. 

(l) Use of restraint or seclusion. A client in a hospice inpatient 
unit has the right to be free from restraint or seclusion, of any form, 
imposed as a means of coercion, discipline, convenience, or retaliation 
by staff. Restraint or seclusion may only be imposed to ensure the 
immediate physical safety of the client, a staff member, or others and 
must be discontinued at the earliest possible time. 

(1) Restraint or seclusion may only be used when less re-
strictive interventions are determined to be ineffective to protect the 
client, a staff member, or others from harm. 

(2) The type or technique of restraint or seclusion used 
must be the least restrictive intervention that is effective to protect the 
client, a staff member, or others from harm. 

(3) The use of restraint or seclusion must be: 

(A) in accordance with a written modification to the 
client's plan of care; and 

(B) implemented in accordance with safe and appropri-
ate restraint and seclusion techniques as determined by hospice policy. 

(4) The use of restraint or seclusion must be in accordance 
with the order of a physician authorized to order restraint or seclusion 
by hospice policy. 

(5) An order for the use of restraint or seclusion must never 
be written as a standing order or on an as needed basis. 

(6) The medical director or physician designee must be 
consulted as soon as possible if the attending practitioner did not order 
the restraint or seclusion. 

(7) An order for restraint or seclusion used for the manage-
ment of violent or self-destructive behavior that jeopardizes the imme-
diate physical safety of the client, a staff member, or others may only 
be renewed in accordance with the following limits for up to a total of 
24 hours: 

(A) four hours for adults 18 years of age or older; 

(B) two hours for children and adolescents nine to 17 
years of age; or 

(C) one hour for children under nine years of age. 

(8) After 24 hours, before writing a new order for the use 
of restraint or seclusion for the management of violent or self-destruc-
tive behavior, a physician authorized to order restraint or seclusion by 
hospice policy must see and assess the client. 

(9) Each order for restraint used to ensure the physical 
safety of a non-violent or non-self-destructive client may be renewed 
as authorized by hospice policy. 

(10) Restraint or seclusion must be discontinued at the ear-
liest possible time, regardless of the length of time identified in the 
order. 

(11) The condition of the client who is restrained or se-
cluded must be monitored by a physician or trained staff who have 
completed the training criteria specified in subsection (o) of this sec-
tion at an interval determined by hospice policy. 

(12) Training requirements for a physician and for an at-
tending practitioner must be specified in hospice policy. At a minimum, 
a physician and an attending practitioner authorized to order restraint 
or seclusion by hospice policy must have a working knowledge of hos-
pice policy regarding the use of restraint or seclusion. 

(13) When restraint or seclusion is used for the manage-
ment of violent or self-destructive behavior that jeopardizes the imme-
diate physical safety of the client, a staff member, or others: 

(A) the client must be seen face-to-face within one hour 
after the initiation of the intervention by a physician or RN [registered 
nurse (RN)] who has been trained in accordance with the requirements 
specified in subsection (m) of this section; and 

(B) the physician or RN must evaluate: 

(i) the client's immediate situation; 

(ii) the client's reaction to the intervention; 

(iii) the client's medical and behavioral condition; 
and 

(iv) the need to continue or terminate the restraint or 
seclusion. 

(14) If the face-to-face evaluation specified in paragraph 
(13) of this subsection is conducted by a trained RN, the trained RN 
must consult the medical director or physician designee as soon as pos-
sible after the completion of the one-hour face-to-face evaluation. 

(15) All requirements specified under this paragraph are 
applicable to the simultaneous use of restraint and seclusion. Simul-
taneous restraint and seclusion is only permitted if the client is contin-
ually monitored: 

(A) face-to-face by an assigned, trained staff member; 
or 

(B) by trained staff using both video and audio equip-
ment. This monitoring must be [in] close [proximity] to the client. 

(16) When restraint or seclusion is used, there must be doc-
umentation in the client's record of: 

(A) the one-hour face-to-face medical and behavioral 
evaluation if restraint or seclusion is used to manage violent or self-
destructive behavior; 

(B) a description of the client's behavior and the inter-
vention used; 

(C) alternatives or other less restrictive interventions at-
tempted, if applicable; 
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(D) the client's condition or symptoms that warranted 
the use of the restraint or seclusion; and 

(E) the client's response to the interventions used, in-
cluding the rationale for continued use of the intervention. 

(m) Restraint or seclusion staff training requirements. A client 
has the right to safe implementation of restraint or seclusion by trained 
staff. 

(1) Client care staff working in the hospice inpatient unit 
must be trained and able to demonstrate competency in the application 
of restraints, implementation of seclusion, monitoring, assessment, and 
providing care for a client in restraint or seclusion: 

(A) before performing any of the actions specified in 
paragraph (1) of this subsection; 

(B) as part of orientation; and 

(C) subsequently on a periodic basis consistent with 
hospice policy. 

(2) A hospice must require appropriate staff to have educa-
tion, training, and demonstrated knowledge based on the specific needs 
of the client population in: 

(A) techniques to identify staff and client behaviors, 
events, and environmental factors that may trigger circumstances that 
require the use of a restraint or seclusion; 

(B) the use of nonphysical intervention skills; 

(C) choosing the least restrictive intervention based on 
an individualized assessment of the client's medical or behavioral status 
or condition; 

(D) the safe application and use of all types of restraint 
or seclusion used in the hospice, including training in how to recognize 
and respond to signs of physical and psychological distress (for exam-
ple, positional asphyxia); 

(E) clinical identification of specific behavioral changes 
that indicate that restraint or seclusion is no longer necessary; 

(F) monitoring the physical and psychological well-be-
ing of a client who is restrained or secluded, including but not limited 
to respiratory and circulatory status, skin integrity, vital signs, and any 
special requirements specified by hospice policy associated with the 
one-hour face-to-face evaluation; and 

(G) the use of first-aid techniques and certification in 
the use of cardiopulmonary resuscitation, including required periodic 
recertification. 

(3) Persons providing staff training must be qualified as ev-
idenced by education, training, and experience in techniques used to 
address a client's behaviors. 

(4) A hospice must document in the staff personnel records 
that the training and demonstration of competency were successfully 
completed. 

(n) Death reporting requirements. A hospice must report 
deaths associated with the use of seclusion or restraint in its inpatient 
unit. 

(1) The hospice must report: 

(A) an unexpected death that occurs while a client is in 
restraint or seclusion; 

(B) an unexpected death that occurs within 24 hours af-
ter the client has been removed from restraint or seclusion; and 

(C) a death known to the hospice that occurs within one 
week after restraint or seclusion where it is reasonable to assume that 
use of restraint or placement in seclusion contributed directly or indi-
rectly to the client's death. The term "reasonable to assume" in this 
context includes but is not limited to death related to restrictions of 
movement for prolonged periods of time, or death related to chest com-
pression, restriction of breathing, or asphyxiation. 

(2) The hospice must report a death described in paragraph 
(1) of this subsection toHHSC [DADS] by telephone at 1-800-458-
9858 within 24 hours after knowledge of a client's death. 

(3) The hospice must complete Provider Investigation 
Report For Home and Community Support Services Agency (HHSC 
[DADS] Form 3613) and send it to HHSC [DADS] Complaint Intake 
Unit within 10 days after reporting the death to HHSC [DADS] by 
telephone. 

(4) Hospice personnel must document in the client's record 
the date and time the death was reported to HHSC [DADS]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005051 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

DIVISION 8. HOSPICES THAT PROVIDE 
HOSPICE CARE TO RESIDENTS OF A SKILLED 
NURSING FACILITY, NURSING FACILITY, 
OR INTERMEDIATE CARE FACILITY FOR 
INDIVIDUALS WITH AN INTELLECTUAL 
DISABILITY OR RELATED CONDITIONS 
26 TAC §558.880 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; and Texas 
Health and Safety Code §§142.012, 142.010, and 142.006(b), 
which respectively authorize the Executive Commission of 
HHSC to adopt rules in accordance with those sections that 
are necessary to implement Chapter 142 and set minimum 
standards for home and community support services agencies 
licensed under that Chapter, set reasonable license fees for 
such agencies, and establish a system for staggered three-year 
license expiration dates. 
The amendment implements Texas Government Code 
§531.0055 and Texas Health and Safety Code §§142.012, 
142.010(a), 142.006(b) and 142.0095, and Texas Health and 
Safety Code Chapter 142, Subchapter C. 
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§558.880. Providing Hospice Care to a Resident of a Skilled Nursing 
Facility, Nursing Facility, or Intermediate Care Facility for Individuals 
with an Intellectual Disability or Related Conditions. 

(a) Professional management. A hospice must assume respon-
sibility for professional management of the hospice services it provides 
to a resident of a skilled nursing facility (SNF), nursing facility (NF), 
or an intermediate care facility for individuals with an intellectual dis-
ability or related conditions (ICF/IID), in accordance with the hospice 
plan of care. The hospice must make arrangements, as necessary for 
hospice-related inpatient care in a participating Medicare or Medic-
aid facility, in accordance with §558.850 [§97.850] of this subchapter 
(relating to Organization and Administration of Hospice Services) and 
§558.863 [§97.861] of this subchapter (relating to Hospice Short-term 
Inpatient Care). 

(b) Written contract. A hospice and SNF, NF, or ICF/IID must 
have a written contract that allows the hospice to provide services in 
the facility. The contract must be signed by an authorized representa-
tive of the hospice and the SNF, NF, or ICF/IID before hospice services 
are provided. In addition to the requirements in §558.289 [§97.289(b)] 
of this chapter (relating to Independent Contractors and Arranged Ser-
vices), the written contract must include: 

(1) the way [manner in which] the SNF, NF, or ICF/IID and 
the hospice are to communicate with each other and document such 
communications to ensure that the needs of a client are addressed and 
met 24 hours a day; 

(2) a provision that the SNF, NF, or ICF/IID immediately 
notifies the hospice of: 

(A) a significant change in the client's physical, mental, 
social, or emotional status; 

(B) clinical complications that suggest a need to alter 
the plan of care; 

(C) the need to transfer the client from the SNF, NF, or 
ICF/IID; or 

(D) the death of a client; 

(3) a provision stating that if the SNF, NF, or ICF/IID trans-
fers the client from the facility that the hospice arranges [makes ar-
rangements] for, and remains responsible for, any necessary continuous 
care or inpatient care related to the terminal illness and related condi-
tions; 

(4) a provision stating that the hospice assumes responsi-
bility for determining the appropriate course of hospice care, including 
the determination to change the level of services provided; 

(5) an agreement that the SNF, NF, or ICF/IID is responsi-
ble for furnishing 24-hour room and board care, meeting the personal 
care and nursing needs that would have been provided by the primary 
caregiver at home at the same level of care provided before the client 
elected hospice care; 

(6) an agreement that the hospice is responsible for provid-
ing services at the same level and to the same extent as those services 
would be provided if the SNF, NF, or ICF/IID resident were in his or 
her own home; 

(7) a delineation of the hospice's responsibilities, which in-
clude providing medical direction and management of the client; nurs-
ing; counseling, including spiritual, dietary and bereavement counsel-
ing; social work; medical supplies, durable medical equipment, and 
drugs necessary for the palliation of pain and symptoms associated with 
the terminal illness and related conditions; and all other hospice ser-

vices that are necessary for the care of the resident's terminal illness 
and related conditions; 

(8) a provision that the hospice may use the SNF, NF, or 
ICF/IID nursing personnel where permitted by State [state] law and as 
specified by the SNF, NF, or ICF/IID to assist in the administration of 
prescribed therapies included in the plan of care, only to the extent that 
the hospice would routinely use the services of a hospice client's family 
in implementing the plan of care; 

(9) a provision stating that the hospice must report an al-
leged violation involving mistreatment, neglect, or verbal, mental, sex-
ual, and physical abuse, including injuries of unknown source, and mis-
appropriation of client property by non-hospice personnel to the SNF, 
NF, or ICF/IID administrator within 24 hours after the hospice becomes 
aware of the alleged violation; [and] 

(10) a delineation of the responsibilities of the hospice and 
the SNF, NF, or ICF/IID to provide bereavement services to SNF, NF, 
or ICF/IID staff; and [.] 

(11) a provision regarding management and disposal, in 
compliance with applicable law, of drugs, including controlled sub-
stance prescription drugs and biologicals. 

(c) Hospice plan of care. In accordance with §558.821 
[§97.821] of this subchapter (relating to Hospice Plan of Care), a 
written hospice plan of care must be established and maintained in 
consultation with SNF, NF, or ICF/IID representatives. Hospice care 
must be provided in accordance with the hospice plan of care. 

(1) A hospice plan of care must identify the care and 
services needed to care for the client and specifically identify which 
provider is responsible for performing the respective functions that 
have been agreed upon and included in the hospice plan of care. 

(2) A hospice plan of care must reflect the participation of 
the hospice, representatives of the SNF, NF, or ICF/IID, and the client 
and family to the extent possible. 

(3) Any changes in the hospice plan of care must be dis-
cussed with the client or the client's LAR [legally authorized represen-
tative], and SNF, NF, or ICF/IID representatives, and must be approved 
by the hospice before implementation. 

(d) Coordination of services. In addition to the requirements 
in §558.288 [§97.288] of this chapter (relating to Coordination of Ser-
vices) and §558.823 [§97.823] of this subchapter (relating to Coordi-
nation of Services by the Hospice), a hospice must: 

(1) designate a member of each interdisciplinary team 
(IDT) that is responsible for a client who is a resident of a SNF, NF, 
or ICF/IID who is responsible for: 

(A) providing overall coordination of the hospice care 
of the SNF, NF, or ICF/IID resident with SNF, NF, or ICF/IID repre-
sentatives; and 

(B) communicating with SNF, NF, or ICF/IID represen-
tatives and other health care providers participating in the provision of 
care for the terminal illness and related conditions and other conditions 
to ensure quality of care for the client and family; and 

(2) ensure that the hospice IDT communicates with the 
SNF, NF, or ICF/IID medical director, the client's attending practi-
tioner, and other physicians participating in the provision of care to the 
client as needed to coordinate hospice care with medical care provided 
by other physicians; and 

(3) provide the SNF, NF, or ICF/IID with: 
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(A) the most recent hospice plan of care specific to the 
client; 

(B) the hospice election form and any advance direc-
tives specific to the client; 

(C) physician certification and recertification of the ter-
minal illness specific to the client; 

(D) names and contact information for hospice person-
nel involved in hospice care of the client; 

(E) instructions on how to access the hospice's 24-hour 
on-call system; 

(F) hospice medication information specific to the 
client; and 

(G) hospice physician and, if any, attending practitioner 
orders specific to the client. 

(e) Orientation and training of staff. Hospice personnel must 
ensure [assure] that SNF, NF or ICF/IID staff who provide care to the 
hospice's clients have been oriented and trained in the hospice philoso-
phy, including the hospice's policies and procedures regarding methods 
of comfort, pain control, and symptom management, as well as prin-
ciples about death and dying, how a person may respond to death, the 
hospice's client rights, the hospice's forms, and the hospice's record 
keeping requirements. 

(f) Management and disposal of drugs and biologicals. The 
policies and procedures of the hospice may not impede the SNF, NF, 
or ICF/IID from adhering to state, federal, and local law applicable to 
the disposal of drugs and biologicals in a facility. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on November 30, 
2020. 
TRD-202005052 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3161 

♦ ♦ ♦ 

CHAPTER 564. TREATMENT FACILITIES FOR 
INDIVIDUALS WITH SUBSTANCE-RELATED 
DISORDERS 
SUBCHAPTER B. LICENSING REQUIRE-
MENTS 
26 TAC §564.28 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes new §564.28, concern-
ing Balance Billing. 
BACKGROUND AND PURPOSE 

The proposal is necessary to comply with Senate Bill (S.B.) 
1264, 86th Legislature, Regular Session, 2019, which re-
quires HHSC to adopt rules relating to consumer protections 
against certain medical and health care billing by out-of-network 

licensed health care facilities, including abortion facilities, ambu-
latory surgical centers, birthing centers, chemical dependency 
treatment facilities, crisis stabilization units, end stage renal dis-
ease facilities, freestanding emergency medical care facilities, 
general and special hospitals, narcotic treatment programs, 
private psychiatric hospitals, and special care facilities. 
SECTION-BY-SECTION SUMMARY 

The proposed new §564.28 adds language prohibiting a chem-
ical dependency treatment facility from violating a law that 
prohibits balance billing and requires the chemical dependency 
treatment facility to comply with S.B. 1264 and related Texas 
Department of Insurance rules. This change is consistent with 
the provision in S.B. 1264 requiring HHSC to adopt rules relating 
to consumer protections against certain medical and health care 
billing by out-of-network licensed health care facilities. 
FISCAL NOTE 

Trey Wood, HHSC Chief Financial Officer, has determined that 
for each year of the first five years that the rule will be in effect, 
enforcing or administering the rule does not have foreseeable 
implications relating to costs or revenues of state or local gov-
ernments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will create a new rule; 
(6) the proposed rule will expand existing rules; 
(7) the proposed rule will not change the number of individuals 
subject to the rules; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas; does not impose a cost on 
regulated persons; and is necessary to implement legislation. 
PUBLIC BENEFIT AND COSTS 

David Kostroun, HHSC Deputy Executive Commissioner of 
Regulatory Services, has determined that for each year of 
the first five years the rule is in effect, the public will benefit 
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from increased consumer protections against certain medical 
and health care billing by out-of-network licensed health care 
facilities, including abortion facilities, ambulatory surgical cen-
ters, birthing centers, chemical dependency treatment facilities, 
crisis stabilization units, end stage renal disease facilities, free-
standing emergency medical care facilities, general and special 
hospitals, narcotic treatment programs, private psychiatric 
hospitals, and special care facilities. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to 
Rules Coordination Office, P.O. Box 13247, Mail Code 
4102, Austin, Texas 78711-3247, or street address 4900 
North Lamar Boulevard, Austin, Texas 78751; or emailed to 
HCR_PRT@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R045" in the subject 
line. 
STATUTORY AUTHORITY 

The new rule is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of health 
and human services by the health and human services system; 
Texas Health and Safety Code §464.009, which authorizes the 
Executive Commissioner to adopt rules governing organization 
and structure, policies and procedures, staffing requirements, 
services, client rights, records, physical plant requirements, and 
standards for licensed chemical dependency treatment facilities; 
and Texas Insurance Code §752.0003, which authorizes reg-
ulatory agencies to take action against facilities and providers 
that violate a balance billing prohibition. 
The new rule implements Texas Government Code §531.0055, 
Texas Health and Safety Code Chapter 464, and Texas Insur-
ance Code Chapter 752. 
§564.28. Balance Billing. 

(a) A facility may not violate a law that prohibits the facility 
from billing a patient who is an insured, participant, or enrollee in a 
managed care plan an amount greater than an applicable copayment, 
coinsurance, and deductible under the insured's, participant's, or en-
rollee's managed care plan or that imposes a requirement related to that 
prohibition. 

(b) A facility shall comply with Senate Bill 1264, 86th Leg-
islature, Regular Session, 2019, and with related Texas Department of 
Insurance rules at 28 TAC Chapter 21, Subchapter OO, §§21.4901 -

21.4904 (relating to Disclosures by Out-of-Network Providers) to the 
extent this subchapter applies to the facility. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005207 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 834-4591 

♦ ♦ ♦ 

CHAPTER 744. MINIMUM STANDARDS 
FOR SCHOOL-AGE AND BEFORE OR 
AFTER-SCHOOL PROGRAMS 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to 
§§744.201, 744.305, 744.307, 744.701, 744.801, 744.2575, 
and 744.2577; and new §§744.203, 744.205, 744.207, 744.309, 
and 744.311 in Title 26, Texas Administrative Code, Chapter 
744, Minimum Standards for School-Age and Before and Af-
ter-School Programs. 
BACKGROUND AND PURPOSE 

The purpose of this proposal is to implement the portions of Sen-
ate Bill (S.B.) 568, 86th Legislature, Regular Session, 2019, that 
amended Chapter 42, Human Resources Code (HRC) to require 
HHSC Child Care Regulation (CCR) to expand liability insurance 
requirements and alter reporting requirements for certain inci-
dents and deficiencies. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §744.201 (1) updates grammar 
and language for better readability and understanding; (2) re-
places an abbreviation with the name of an agency; (3) replaces 
a citation with a requirement for an operation to comply with 
proposed new liability rules; and (4) corrects the name of the 
agency. 
Proposed new §744.203 includes the statutory requirement 
that a child-care operation have liability insurance of at least 
$300,000 for each occurrence of negligence that covers injury 
to a child, unless there is an acceptable reason not to have the 
insurance. The child-care operation must also submit proof of 
coverage to Licensing each year. 
Proposed new §744.205 lists the statutory exceptions for the lia-
bility insurance referred to in proposed new §744.203. The rule 
also includes the requirement that a child-care operation provide 
written notification to Licensing if the child-care operation is un-
able to carry or stops carrying the insurance because of one of 
the exceptions. 
Proposed new §744.207 requires a child-care operation to pro-
vide written parental notification if the operation cannot carry the 
required liability insurance, and the notification must be made (1) 
before admitting a child; or (2) within 14 days of the liability in-
surance coverage ending, if the child-care operation previously 
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carried the liability insurance and subsequently stopped carrying 
it. The proposed rule also allows a child-care operation to use 
the form on the Licensing provider website to notify parents. 
The proposed amendment to §744.305 (1) specifies that a child-
care operation must notify Licensing of an injury to a child that re-
quires medical treatment; (2) adds a requirement for a child-care 
operation to notify Licensing if a child in care sustains an injury 
that requires hospitalization or shows signs or symptoms of an 
illness that requires hospitalization; (3) removes an abbreviation; 
(4) updates grammar and punctuation throughout the rule for bet-
ter readability and understanding; and (5) renumbers the rules 
accordingly. 
The proposed amendment to §744.307 (1) adds a requirement 
for a child-care operation to immediately notify the parent if there 
is an allegation that the child has been abused, neglected, or ex-
ploited; (2) updates language and grammar throughout the rule 
for better readability and understanding; (3) updates the parental 
notification requirement regarding injuries to require a child-care 
operation to notify the parent if the child is injured and requires 
medical treatment or hospitalization; and (4) adds a requirement 
for a child-care operation to notify a parent if a child shows signs 
or symptoms of an illness that requires hospitalization. 
Proposed new §744.309 requires a child-care operation to notify 
the parent of each child attending the child-care operation when 
Licensing determines the operation has a deficiency in the stan-
dard related to the abuse, neglect, or exploitation of a child. 
Proposed new §744.311 outlines how a child-care operation is 
required to notify parents of a deficiency in the standard related 
to the abuse, neglect, or exploitation of a child in care as re-
quired by proposed new §744.309. The proposed rule requires 
a child-care operation to notify parents in writing within five days 
of receiving notification of the deficiency and use a prescribed 
Licensing form for the notification. 
The proposed amendment to §744.701 (1) updates the rule title 
for better readability and understanding; (2) updates grammar for 
better readability and understanding; (3) adds a form number for 
the Licensing Incident/Illness Report Form; (4) updates the rule 
to require a child-care operation to use the Licensing Incident/Ill-
ness Report or similar form to document (A) child injuries that 
require medical treatment or hospitalization; (B) child illnesses 
that require hospitalization; and (C) incidents of a child in care 
or employee contracting a communicable disease deemed no-
tifiable by the Texas Department of State Health Services; and 
(4) renumbers the rule accordingly. 
The proposed amendment to §744.801 (1) adds a requirement 
for a child-care operation to maintain proof that the operation 
has notified parents in writing that the child-care operation does 
not carry liability insurance, if applicable; (2) removes an abbre-
viation; (3) updates a citation; and (4) adds a requirement for 
a child-care operation to maintain proof that the operation has 
notified parents in writing of deficiencies in abuse, neglect, or 
exploitation. 
The proposed amendment to §744.2575 (1) updates the rule ti-
tle for better readability and understanding; (2) clarifies how a 
child-care operation must respond when a child in care becomes 
ill but does not require immediate treatment by a health-care pro-
fessional or hospitalization; and (3) adds requirements regarding 
how a child-care operation must respond when a child becomes 
ill while in care and requires immediate treatment by a health-
care professional or hospitalization. 

The proposed amendment to §744.2577 (1) updates the rule ti-
tle and language to remove previous requirements involving ill-
nesses, as those requirements are now included in proposed 
§744.2575; and (2) replaces the word "attention" with "treatment" 
as it applies to a health-care professional addressing injuries 
sustained in care. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years the rules will be in effect, enforcing or 
administering the rules does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions); 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs 
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules (1) are necessary to protect the health, 
safety, and welfare of the residents of Texas; (2) do not impose a 
cost on regulated persons; and (3) are necessary to implement 
legislation that does not specifically state that §2001.0045 ap-
plies to the rules. 
PUBLIC BENEFIT AND COSTS 

Jean Shaw, Associate Commissioner for Child Care Regulation, 
has determined that for each year of the first five years the rules 
are in effect, the public benefit will be compliance with statutory 
requirements and increased communication and transparency 
in child-care operations that will allow parents to make a more 
informed choice when choosing and maintaining a relationship 
with a child-care operation. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons required to comply with the proposed rules because the 
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proposal does not implement any new costs or fees on persons 
required to comply with this rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Aimee Belden by email at Aimee.Belden@hhsc.state.tx.us. 
Written comments on the proposal may be submitted to Aimee 
Belden, Rules Writer, Child Care Regulation, Texas Health and 
Human Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCLRules@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R026" in the subject 
line. 
SUBCHAPTER B. ADMINISTRATION AND 
COMMUNICATION 
DIVISION 1. PERMIT HOLDER 
RESPONSIBILITIES 
26 TAC §§744.201, 744.203, 744.205, 744.207 

STATUTORY AUTHORITY 

The amendments and new sections are authorized by Texas 
Government Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 
The amendments and new sections affect Texas Government 
Code §531.0055 and Texas Human Resources Code §42.042. 
§744.201. What are my responsibilities as the permit holder? 

You are responsible for [the following]: 

(1) Developing and implementing your operational poli-
cies, which must comply with or exceed the minimum standards spec-
ified in this subchapter; 

(2) Developing written personnel policies, including job 
descriptions, job responsibilities, and requirements; 

(3) Making provisions for training that comply with Divi-
sion 4, Subchapter D of this chapter (relating to Professional Develop-
ment); 

(4) Designating an operation director, program director, or 
site director, as applicable, who meets minimum standard qualifications 
as specified in Subchapter D of this chapter; 

(5) Reporting and ensuring your employees and volunteers 
report suspected abuse, neglect, or exploitation directly to the Texas 
Department of Family and Protective Services [DFPS] and may not 

delegate this responsibility, as required by [the] Texas Family Code 
§261.101; 

(6) Ensuring all information related to background checks 
is kept confidential, as required by the Human Resources Code 
§40.005(d) and (e); 

(7) Ensuring parents can [have the opportunity to] visit the 
operation any time during your hours of operation to observe their 
child, program activities, the building, the premises, and the equipment 
without having to secure prior approval; 

(8) Complying with the [Maintaining] liability insurance 
requirements in this division[, as required by the Human Resources 
Code §42.049, if we license you to care for 13 or more children]; 

(9) Complying with the child-care licensing law found in 
Chapter 42 of the Human Resources Code, the applicable minimum 
standards, and other applicable rules in the Texas Administrative Code; 

(10) Reporting to Licensing [DFPS] any Department of 
Justice substantiated complaints related to Title III of the Americans 
with Disabilities Act, which applies to commercial public accommo-
dations; and 

(11) Ensuring the total number of children in care at the 
operation or away from the operation, such as during a field trip, never 
exceeds the licensed capacity of the operation. 

§744.203. What are the liability insurance requirements? 

Unless you have an acceptable reason not to have the insurance, you 
must: 

(1) Have liability insurance coverage: 

(A) Of at least $300,000 for each occurrence of negli-
gence; and 

(B) That covers injury to a child that occurs while the 
child is in your care, regardless of whether the injury occurs on or off 
the premises of your operation; and 

(2) Provide proof of coverage to Licensing each year by the 
anniversary date of the issuance of your permit. 

§744.205. What are acceptable reasons not to have liability insur-
ance? 

(a) You do not have to have liability insurance that meets the 
requirements of §744.203 of this division (relating to What are the lia-
bility insurance requirements?) if you cannot carry insurance because: 

(1) Of financial reasons; 

(2) You are unable to locate an underwriter who is willing 
to issue a policy to the operation; or 

(3) You have already exhausted the limits of a policy that 
met the requirements. 

(b) If you cannot carry liability insurance or stop carrying the 
insurance because of a reason listed in subsection (a) of this section, 
you must send written notification to Licensing by the anniversary date 
of the issuance of your permit. Your notification must include the rea-
son that you cannot carry the insurance. 

§744.207. When must I notify parents that I do not carry liability in-
surance? 

(a) If you do not carry liability insurance that meets the re-
quirements of §744.203 of this division (relating to What are the liabil-
ity insurance requirements?), then you must notify the parent of each 
child in your care in writing that you do not carry liability insurance 
before you admit the child into your care. 
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(b) If you previously carried the liability insurance and subse-
quently stop carrying the liability insurance, then you must notify the 
parent of each child in your care in writing that you do not carry the 
insurance, within 14 days after you stop carrying it. 

(c) You may use Form 2962, Verification of Liability Insur-
ance, located on the Licensing provider website, to notify parents. Re-
gardless of whether you use this form, you must be able to demon-
strate that you provided written notice to the parents of each child in 
your care, as required in §744.801(5) of this chapter (relating to What 
records must I keep at my operation?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005118 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 2. REQUIRED NOTIFICATIONS 
26 TAC §§744.305, 744.307, 744.309, 744.311 

STATUTORY AUTHORITY 

The amendments and new sections are authorized by Texas 
Government Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 
The amendments and new sections affect Texas Government 
Code §531.0055 and Texas Human Resources Code §42.042. 
§744.305. What other situations require notification to Licensing? 

(a) You must notify us as soon as possible, but no later than 
two days after: 

(1) Any occurrence that renders all or part of your opera-
tion unsafe or unsanitary for a child; 

(2) Injury to a child in your care that requires medical treat-
ment by a health-care professional or hospitalization; 

(3) A child in your care shows signs or symptoms of an 
illness that requires hospitalization; 

(4) [(3)] You become aware that an employee or child in 
your care contracts an illness deemed notifiable by the Department of 
State Health Services [(DSHS)], as specified in 25 TAC Chapter 97, 
Subchapter A (relating to Control of Communicable Diseases); 

(5) [(4)] A person for whom [which] you are required to 
request a background check, under Chapter 745, Subchapter F of this 
title (relating to Background Checks), is arrested or charged with a 
crime; 

(6) [(5)] The occurrence of any other situation that [which] 
places a child at risk, such as forgetting a child in an operation vehicle 
or on the playground or not preventing a child from wandering away 
from the operation unsupervised; and 

(7) [(6)] A new individual becomes a controlling person 
at your operation, or an individual that was previously a controlling 
person ceases to be a controlling person at your operation. 

(b) You must notify us immediately if a child dies while in 
your care. 

§744.307. What emergency or medical situations must I notify par-
ents about? 

(a) You must notify the parent of a child immediately if there 
is an allegation that the child has been abused, neglected, or exploited, 
as defined in Texas Family Code §261.001, while in your care. 

(b) [(a)] After you ensure the safety of the child, you must 
notify the parent of the child immediately after the [a] child: 

(1) Is injured and the injury requires medical treatment 
[attention] by a health-care professional or hospitalization; 

(2) Shows signs or symptoms of an illness that requires 
hospitalization; 

[(2) Has a sign or symptom requiring exclusion from the 
operation as specified in Subchapter K of this chapter (relating to 
Health Practices);] 

(3) Has been involved in any situation that placed the child 
at risk. For example, a caregiver forgetting the [a] child in an operation 
vehicle or on the playground or failing to prevent the [not preventing 
a] child from wandering away from the operation unsupervised; or 

(4) Has been involved in any situation that renders the op-
eration unsafe, such as a fire, flood, or damage to the operation as a 
result of severe weather. 

(c) [(b)] You must notify the parent of less serious injuries 
when the parent picks the child up from the operation. Less serious 
injuries include [, but are not limited to,] minor cuts, scratches, and 
contusions requiring first-aid treatment by employees. 

(d) [(c)] You must provide written notice to the parent of each 
child attending [notify all parents of children in] the operation [in writ-
ing and] within 48 hours of becoming aware that a child in your care 
or an employee has contracted a communicable disease deemed noti-
fiable by the Department of State Health Services, as specified in 25 
TAC Chapter 97, Subchapter A (relating to Control of Communicable 
Diseases). 

(e) [(d)] You must provide written notice to the parent of each 
child in a group within 48 hours [to the parents of all children in a 
group] when there is an outbreak of lice or other infestation in the 
group. You must either post this notice in a prominent and publicly 
accessible place where parents can easily view it or send an individual 
note to each parent. 

§744.309. What are the notification requirements when Licensing 
finds my operation deficient in the standard related to the abuse, 
neglect, or exploitation of a child? 
You must notify the parent of each child attending your child-care op-
eration of a deficiency in the abuse, neglect, or exploitation standard in 
§744.1201(4) of this chapter (relating to What general responsibilities 
do my employees have?). 

§744.311. How must I notify parents of an abuse, neglect, or exploita-
tion deficiency? 
Within five days after you receive notification of a deficiency described 
in §744.309 of this division (relating to What are the notification re-
quirements when Licensing finds my operation deficient in the standard 
related to the abuse, neglect, or exploitation of a child?), you must use 
Form 7266, Notification of Abuse/Neglect/Exploitation Deficiency, lo-
cated on the Licensing provider website, to notify the parents of each 
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child attending your child-care operation at the time of the notification, 
including a child who may not have been in care on the day of the ac-
tual incident. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005119 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER C. RECORD KEEPING 
DIVISION 2. RECORDS OF ACCIDENTS AND 
INCIDENTS 
26 TAC §744.701 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§744.701. What [Must I keep a] written records must I keep [record] 
of accidents and incidents that occur at my operation? 

You must record the following information on [use] the [a] Licensing 
Incident/Illness Report Form 7239 or another [other] form that con-
tains [containing] at least the same information[, to record information 
regarding]: 

(1) An injury to a child in care [Injuries or illness] that re-
quired medical treatment [attention] by a health-care professional or 
hospitalization [while the child is in care; and]; 

(2) An illness that required the hospitalization of a child in 
care; 

(3) An incident of a child in care or employee contracting a 
communicable disease deemed notifiable by the Texas Department of 
State Health Services as specified in 25 TAC Chapter 97, Subchapter 
A (relating to Control of Communicable Diseases); and 

(4) [(2)] Any other situation that placed a child at risk, such 
as forgetting a child in an operation's vehicle or not preventing a child 
from wandering away from the operation unsupervised. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005120 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 3. RECORDS THAT MUST BE KEPT 
ON FILE AT THE OPERATION 
26 TAC §744.801 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§744.801. What records must I keep at my operation? 
You must maintain and make the following records available for our 
review, upon request, during your hours of operation. Paragraphs (13), 
(14), and (15) of this section are optional, but if provided will allow 
Licensing to avoid duplicating the evaluation of standards that have 
been evaluated by another state agency within the past year: 

(1) Children's records, as specified in Division 1 of this 
subchapter (relating to Records of Children); 

(2) Personnel and training records according to Division 4 
of this subchapter (relating to Personnel Records); 

(3) Licensing Director's Certificate; 

(4) Attendance records or time sheets listing all days and 
hours worked for each employee; 

(5) Proof of current [Verification of] liability insurance 
coverage or, if applicable, that you have provided written notice to the 
parent of each child that you do not carry the insurance [or notice of 
unavailability, if applicable]; 

(6) Medication records, if applicable; 

(7) Playground maintenance checklists; 

(8) Pet vaccination records, if applicable; 

(9) Safety documentation for emergency drills, fire extin-
guishers, and smoke detectors; 

(10) Most recent fire inspection report, including any writ-
ten approval from the fire marshal to provide care above or below 
ground level, if applicable; 

(11) Most recent sanitation inspection report, if applicable; 

(12) Most recent gas inspection report, if applicable; 

(13) Most recent Texas Department of State Health Ser-
vices['] immunization compliance review form, if applicable; 

(14) Most recent Texas Department of Agriculture Child 
and Adult Care Food Program [(CACFP)] report, if applicable; 

(15) Most recent local workforce board Child-Care Ser-
vices contractor inspection report, if applicable; 

(16) Record of pest extermination, if applicable; [and] 
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(17) A daily tracking system for when a child's care begins 
and ends, as specified in §744.627 of this subchapter [title] (relating to 
Must I have a system for signing children in and out of my care?); and 

(18) Proof that you have notified parents in writing of defi-
ciencies in abuse, neglect, or exploitation, as specified in §744.309 of 
this chapter (relating to What are the notification requirements when 
Licensing finds my operation deficient in the standard related to the 
abuse, neglect, or exploitation of a child?) and in §744.311 of this 
chapter (relating to How must I notify parents of an abuse, neglect, or 
exploitation deficiency?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005121 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER K. HEALTH PRACTICES 
DIVISION 3. ILLNESS AND INJURY 
26 TAC §744.2575, §744.2577 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§744.2575. How must caregivers respond when [What if] a child be-
comes ill [while in care]? 

(a) If a child becomes ill while in your care but does not require 
immediate treatment by a health-care professional or hospitalization, 
you must: 

(1) Contact the parent to pick up the child; 

(2) Care for the child apart from other children; 

(3) Give appropriate attention and supervision until the 
parent picks the child up; and 

(4) Give extra attention to hand washing and sanitation if 
the child has diarrhea or vomiting. 

(b) If a child becomes ill while in your care and requires im-
mediate treatment by a health-care professional or hospitalization, you 
must: 

(1) Contact emergency medical services (or take the child 
to the nearest emergency room after you have ensured the supervision 
of other children in the group); 

(2) Give the child first-aid treatment or CPR when needed; 

(3) Contact the child's parent; 

(4) Contact the physician or other health-care professional 
identified in the child's record; and 

(5) Ensure the supervision of other children in the group. 

§744.2577. How must [should] caregivers respond when a child 
is injured and [to an illness or injury that] requires [the] immediate 
treatment by [attention of] a health-care professional? 
For an [illness or] injury that requires [the] immediate treatment by 
[attention of] a health-care professional, you must: 

(1) Contact emergency medical services (or take the child 
to the nearest emergency room after you have ensured the supervision 
of other children in the group); 

(2) Give the child first-aid treatment or CPR when needed; 

(3) Contact the child's parent; 

(4) Contact the physician or other health-care professional 
identified in the child's record; and 

(5) Ensure supervision of other children in the group. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005122 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 745. LICENSING 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments 
to §§745.11, 745.21, 745.101, 745.115, 745.117, 745.119, 
745.125, 745.127, 745.129, 745.131, 745.135, 745.141, 
745.143, 745.211, 745.215, 745.241, 745.243, 745.249, 
745.251, 745.273, 745.275, 745.323, 745.325, 745.341, 
745.345, 745.347, 745.349, 745.351, 745.353, 745.371, 
745.373, 745.375, 745.379, 745.385, 745.403, 745.429, 
745.431, 745.433, 745.435, 745.437, 745.461, 745.464, 
745.467, 745.471, 745.473, 745.475, 745.477, 745.481, 
745.483, 745.8600, 745.8601, 745.8603, 745.8605, 745.8607, 
745.8609, 745.8611, 745.8613, 745.8631, 745.8633, 745.8637, 
745.8641, 745.8643, 745.8649, 745.8650, 745.8651, 745.8652, 
745.8654, 745.8659, 745.8661, 745.8681, 745.8685, 745.8687, 
745.8711, 745.8713, and 745.8715; new §§745.253, 745.255, 
745.301, 745.321, 745.339, 745.340, 745.343, 745.344, 
745.355, 745.436, 745.478, 745.485, 745.487, 745.489, 
745.8635, 745.8653, 745.8655, 745.8656, 745.8657, 745.8683, 
and 745.8714; and the repeal of §§745.253, 745.279, 745.301, 
745.321, 745.343, 745.383, 745.407, 745.485, 745.8635, 
745.8639, 745.8653, 745.8655, 745.8657, and 745.8683 in Title 
26, Texas Administrative Code (TAC), Chapter 745, Licensing. 
BACKGROUND AND PURPOSE 

Certain bills from the 86th Legislature, Regular Session, 2019, 
amended Chapter 42, Texas Human Resources Code (HRC). 
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The purpose of this proposal is to implement those amendments 
as they apply to TAC Chapters 745 and 748. 
Senate Bill (S.B.) 568 amended (1) HRC §42.049 to (A) ex-
tend liability insurance requirements to registered and licensed 
child-care homes; and (B) add a requirement that all operation 
types provide timely notice to the parents of each child in care 
if an operation does not carry the required insurance; (2) HRC 
§42.050 and §42.052 to create a more robust process for eval-
uating renewal applications; (3) HRC §42.072 to add "refusal 
to renew a permit" as a type of adverse action that will affect a 
person's ability to apply for a permit for a period of five years; 
and (4) HRC §42.078 to provide additional bases for issuing an 
administrative penalty and the recommended amounts for those 
penalties. 
S.B. 569 (1) created HRC §42.0495 to establish liability insur-
ance requirements for listed family homes, including a require-
ment that a home provide timely notice to the parents of each 
child in care if a home does not carry the required insurance; 
and (2) amended HRC §42.046 to add a safe sleep training re-
quirement for listed family home applicants. 
S.B. 781 (1) amended HRC §42.071 to eliminate "evaluation" as 
a type of enforcement action that Child Care Regulation (CCR) 
can take against an operation, and amended a multitude of other 
sections to eliminate the mention of "evaluation" in HRC Chap-
ter 42; (2) amended HRC §42.072 to prohibit CCR from issuing 
a permit to an applicant for five years from when the applicant 
voluntarily closes or relinquishes a permit after receiving notice 
that CCR was taking a certain type of enforcement action; and 
(3) created Chapter 42, Subchapter H, which contains require-
ments for a General Residential Operation (GRO) that will pro-
vide treatment services to children with emotional disorders, in-
cluding: (A) a requirement that an application must include an 
operational plan; (B) guidelines for how CCR must evaluate or 
deny a permit; and (C) a public hearing for a renewal permit upon 
request by the Commissioner's Court located in the same county 
as the GRO. 
House Bill (H.B) 3390 amended an exemption in HRC §42.041 
that applies to a child or sibling group that is placed by the De-
partment of Family and Protective Services. 
H.B. 4090 amended HRC §42.048 to state that a change in lo-
cation for a school-age program operating exclusively during the 
summer or any other time school is not in session does not au-
tomatically revoke the program's license or certification. 
These legislative changes impact Subchapters A, C, D, and L 
of Chapter 745. CCR is also updating these subchapters with 
non-legislative changes to (1) update names of entities and titles; 
(2) update citations, including changing all of the figures from 
Title 40 to Title 26; (3) delete outdated definitions and rules; (4) 
add definitions for clarity throughout the chapter; (5) update rules 
to be consistent with current statutes and policy; (6) amend rules 
so the language is consistent throughout the chapter; and (7) 
clarify the rules by making them more readable and easier to 
understand. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §745.11 updates the meaning 
of "Licensing" to be the Child Care Regulation department of 
HHSC. 
The proposed amendment to §745.21 (1) updates the citations 
in the definitions for "abuse," "child day care," "consanguinity," 

"controlling person," "designated perpetrator," "exploitation," 
"licensed administrator," "minimum standards," "neglect," "res-
idential child care," "State Office of Administrative Hearings," 
and "sustained perpetrator"; (2) adds new definitions and up-
dates other definitions to be more consistent with the current 
application process and the wording in this chapter, including 
the definitions for "business entity," "child-placing agency," 
"governing body," "governmental entity," "operation," "owner," 
and "permit holder"; (3) updates the definition for "caregiver" 
to be consistent with other Licensing chapters; (4) updates the 
definition for "deficiency": (A) for consistency throughout the 
chapter; and (B) by deleting a condition of evaluation or suspen-
sion from the definition, because S.B. 781 deletes evaluation 
as a type of enforcement action and conditions are not appro-
priate for a suspension; (5) deletes the definition for "governing 
body designee" and replaces it with an updated definition for 
"designee" that is more consistent with the current application 
process; (6) deletes the definitions for "division" and "kinder-
garten-age" because they are no longer necessary; (7) updates 
the definitions for "finding," "full license," "full permit," "initial 
license," "pre-kindergarten age child," "regulation," and "report" 
for consistency throughout the chapter; (8) adds a new definition 
for "school-age child" that is used several times throughout the 
chapter; (9) updates the definition for "employee," "household 
member," "parent," "permit," and many of the other definitions 
already addressed above to be more readable and easier to 
understand; and (10) updates the numbering of the definitions 
accordingly. 
The proposed amendment to §745.101 (1) deletes the defini-
tion for "kindergarten-age" as no longer necessary because that 
term is not used in this subchapter; (2) deletes the definition for 
"pre-kindergarten age child" as no longer necessary because 
it has been moved to proposed amended §745.21(35) and up-
dated to be more readable and easier to understand; (3) adds 
a definition for "three-consecutive weeks" that applies to a short 
term exemption at §745.117(2); and (4) updates the numbering 
of the definitions accordingly. 
The proposed amendment to §745.115 (1) updates the title num-
ber of the figure; (2) updates the names of entities; and (3) 
renumbers the exemptions accordingly. 
The proposed amendment to §745.117 (1) updates the title num-
ber of the figure; and (2) updates the religious program exemp-
tion to be more consistent with the statutory exemption at Human 
Resources Code (HRC) §42.041(b)(4). 
The proposed amendment to §745.119 (1) updates the title num-
ber of the figure; and (2) updates the private educational facility 
exemption to be more consistent with the statutory exemption at 
HRC §42.041(b)(11) and to improve readability and understand-
ing. 
The proposed amendment to §745.125 updates a citation and 
updates the rule to improve readability and understanding. 
The proposed amendment to §745.127 (1) updates the rule to 
improve readability and understanding; and (2) clarifies that a 
current list of members must be provided to Licensing every six 
months. 
The proposed amendment to §745.129 (1) updates the title num-
ber of the figure; and (2) implements H.B. 3390 by updating the 
statutory exemption for a child or sibling group placed by the De-
partment of Family and Protective Services. 
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The proposed amendment to §745.131 (1) updates the rule to 
improve readability and understanding; and (2) corrects a cita-
tion. 
The proposed amendment to §745.135 (1) updates the rule to 
improve readability and understanding; (2) clarifies when Licens-
ing may file suit for a civil penalty and injunctive relief; (3) clarifies 
that there are criminal penalties for operating without a permit. 
The proposed amendment to §745.141 updates the rule so the 
wording is consistent throughout the chapter. 
The proposed amendment to §745.143 corrects a citation. 
The proposed amendment to §745.211 (1) updates the rule to im-
prove readability and understanding; (2) clarifies that a pre-appli-
cation interview is not required for an application for a listing or a 
compliance certificate; and (3) updates the application process 
to be consistent with current policy by requiring an inspection 
of the operation, except for a listed family home, to determine 
whether it is in compliance with minimum standards. 
The proposed amendment to §745.215 clarifies that the group 
meeting or class portion of the pre-application meeting is no 
longer known as "orientation" and may be conducted online or 
through a virtual meeting. 
The proposed amendment to §745.241 requires a GRO that pro-
vides, or will provide, treatment services to children with emo-
tional disorders to submit a new application when requesting 
to amend their permit to increase capacity or to begin provid-
ing treatment services to children with emotional disorders. This 
amendment is consistent with Licensing 's interpretation of S.B. 
781. 
The proposed amendment to §745.243 (1) updates the title 
number of the figure; (2) updates the title of each form and the 
form number, as applicable, for each application; (3) updates 
the wording for completed background checks to be consistent 
for each application; (4) implements S.B. 568 and S.B. 569 by 
adding or updating the application insurance requirements and 
citations, except for applications for compliance certificates or 
certifications; (5) implements S.B. 569 by requiring an applicant 
for a listed family home to provide proof of safe sleeping training; 
(6) updates the wording for an application fee to be consistent 
for each application; (7) for an application for a registration, 
updates the wording for pediatric CPR, pediatric first-aid with 
rescue breathing and choking, and pre-application interview; (8) 
updates citations throughout; (9) adds a requirement for certain 
operations to complete a pre-application interview within one 
year prior to the date of application; and (10) for an application 
for a license to operate a residential child-care operation: (A) 
adds a requirement to submit a completed designation form; and 
(B) implements S.B. 781 by requiring an applicant for a GRO 
that will provide treatment services to children with emotional 
disorders to submit a GRO Additional Operation Plan. 
The proposed amendments to §745.249 and §745.251 incor-
porate portions of the proposed repeal of §745.253 and imple-
ment S.B. 568 and S.B. 569 by updating the liability insurance 
requirements to: (1) clarify that in addition to other licensed oper-
ations, the insurance requirement now also applies to a licensed 
child-care home, registered child-care home, and listed family 
home; (2) clarify that the insurance must cover an injury of a child 
that occurs on or off the premises of the operation; (3) clarify that 
proof of coverage must be provided to Licensing each year by 
the anniversary date of the issuance of a permit; (4) clarify that 
if an operation cannot carry the insurance, then the operation 

must submit with the application a statement that the operation 
cannot carry the insurance and the acceptable reason the op-
eration cannot carry the insurance; and (5) update the rules to 
improve the readability and understanding. These requirements 
do not apply to a listed family home that only provides care to 
related children and is receiving a child care subsidy from the 
Texas Workforce Commission. 
Proposed new §745.253 incorporates portions of the proposed 
repeal of §745.253 and implements S.B. 568 and S.B. 569 by 
requiring an operation that does not carry the required liability 
insurance to notify a child 's parent in writing that the operation 
does not carry the insurance before admitting a child into care. 
The proposed repeal of §745.253 deletes the rule as no longer 
necessary, because the content of the rule has been added to 
proposed amended §745.251 and proposed new §745.253. 
Proposed new §745.255 implements S.B. 569 by requiring an 
applicant for a permit to operate a listed family home to complete 
one hour of safe sleeping training. 
The proposed amendment to §745.273 (1) updates subsection 
(a) to better conform the rule to updated §745.241; (2) updates 
citations; and (3) implements S.B. 781 by clarifying that a GRO 
that intends to provide treatment services to children with emo-
tional disorders is not exempt from the public notice and hearing 
requirements. 
The proposed amendment to §745.275 (1) updates the title num-
ber of the figure; (2) implements S.B. 781 by clarifying that a 
description of the population served is not required in a public 
notice when the operation will be providing trafficking victim ser-
vices; (3) implements S.B. 781 by clarifying that public notice of 
a hearing cannot be published until Licensing approves the GRO 
's Additional Operation Plan and either accepts the application or 
evaluates the request to amend; and (4) adds subsection (b) to 
allow remote public hearings in areas of the state that are sub-
ject to an active declaration of a state of disaster under Texas 
Government Code, Chapter 418. 
The proposed repeal of §745.279 deletes the rule as no longer 
necessary, because the content of the rule has been added to 
proposed in new §745.339 and §745.340. 
Proposed new §745.301 (1) includes the content from proposed 
repealed §745.301 with updates to simplify the structure of the 
rule for better readability and understanding; and (2) to be con-
sistent with current policy, adds two notification options for Li-
censing after review of an application, including that there is 
good cause to delay the determination on the application and 
that the applicant is ineligible for a permit. 
The proposed repeal of §745.301 deletes the rule as no longer 
necessary, because the content has been updated and moved 
to proposed new §745.301. 
The title of Division 6 of Subchapter D has been renamed to 
be more specific. The title is now Time Frames for Issuing or 
Denying a Permit. 
Proposed new §745.321 incorporates the proposed repeal of 
§745.321 and more specifically states the timeframes Licens-
ing has to issue or deny a permit: (1) for all permits other than 
a compliance certificate, two months after accepting an applica-
tion, unless there is good cause to exceed the timeframe; and 
(2) for a compliance certificate, 30 after accepting an application, 
unless there is good cause to exceed the timeframe. 
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The proposed repeal of §745.321 deletes the rule as no longer 
necessary, because the content of the rule has been added to 
proposed new §745.321 with more specific wording. 
The proposed amendment to §745.323 updates the titles of the 
individuals mentioned in the rule. 
The proposed amendment to §745.325 (1) broadens the time-
frame for filing a complaint regarding the time Licensing is taking 
to issue or deny a permit from 30 days after Licensing 's time limit 
expires to before we issue or deny the operation a permit; and 
(2) updates the titles of individuals and the name of the agency 
mentioned in the rule. 
Proposed new §745.339 (1) incorporates the proposed repeal of 
§745.279(a); (2) clarifies that when determining whether to issue 
or deny a permit, Licensing will also consider the on-site inspec-
tion, which is currently required by policy; (3) clarifies additional 
requirements Licensing will consider when a public hearing is re-
quired; and (4) implements S.B. 781 by adding requirements for 
Licensing to consider when issuing or amending a permit for a 
GRO that will provide treatment services to children with emo-
tional disorders, including: (A) the Additional Operation Plan; (B) 
evidence of community support or opposition; and (C) the impact 
statement from the school district. 
Proposed new §745.340 (1) incorporates the proposed repeal 
of §745.279(b); and (2) implements S.B. 781 by clarifying that 
Licensing may deny a permit to an applicant for a GRO that pro-
vides treatment services to children with emotional disorders if 
there is a significant impact to the local school district. 
The proposed amendment to §745.341 (1) updates the rule to 
improve readability and understanding; (2) deletes certification 
as an operation that we issue a full permit to in order to comply 
with Licensing 's interpretation of requirements for these oper-
ations under HRC, Chapter 42; (3) updates subsection (b) by 
adding two new citations, which also makes the section more 
consistent with other rules in the division; and (4) establishes 
that an applicant for a certification must go through the same re-
quirements as an applicant for a full license, including an initial 
certification before being issued a full certification, if appropriate. 
Finally, the rule clarifies that the rules in this division relating to 
an initial license also apply to an initial certification. 
Proposed new §745.343 establishes the difference between an 
initial license and a full license. 
The proposed repeal of §745.343 deletes the rule as no longer 
necessary, because the content has been clarified and added to 
proposed new §745.343 and §745.344. 
Proposed new §745.344 states that a full permit will remain valid 
if: (1) renewal requirements are met; (2) the permit is not auto-
matically suspended or revoked; (3) the permit is not suspended, 
revoked, or not renewed; and (4) the operation does not volun-
tarily relinquish the permit or close. 
The proposed amendment to §745.345 updates the rule to make 
it consistent with current policy by clarifying that Licensing issues 
an initial license when the operation is in compliance with appli-
cable minimum standards, rules, and statutes, but Licensing has 
not been able to evaluate the operation 's ability to comply with 
all minimum standards, rules, and statutes relating to children in 
care because the operation: (1) is not currently providing care to 
children; or (2) has been operating without a license. 

The proposed amendment to §745.347 renumbers the subsec-
tions and updates the rule to improve readability and understand-
ing. 
The proposed amendment to §745.349 updates the rule to be 
more specific, including adding a specific citation. 
The proposed amendment to §745.351 updates citations and 
improves readability and understanding. 
The proposed amendment to §745.353 updates the rule to im-
prove readability and understanding and updates a title. 
Proposed new §745.355 clarifies that Licensing may issue a full 
license instead of an initial license if it is unnecessary to evaluate 
an operation 's ability to comply with minimum standards, rules, 
and statutes, including when (1) there is a change in ownership, 
but minimal changes to the operation; (2) there is a change in 
location, but the new location complies with minimum standards; 
or (3) recent compliance was demonstrated, but the operation 
had to withdraw and submit a new application. 
The proposed amendment to §745.371 updates the rule to be 
consistent with the new minimum standards for listed family 
homes required by S.B. 569. A registration or listing must be in 
the name of the primary caregiver. 
The proposed amendment to §745.373 updates the rule to im-
prove readability and understanding. 
The proposed amendment to §745.375 (1) updates the rule to 
improve readability and understanding; (2) updates titles; and 
(3) clarifies that the designee of a Licensing Director, not just the 
Director, may also approve a registration or listing for an agency 
foster home. 
The proposed amendment to §745.379 (1) clarifies that an op-
eration can only have one day care license at the same loca-
tion; and (2) deletes a grandfather clause that is outdated and 
no longer necessary. 
The proposed repeal of §745.383 deletes the rule as no longer 
necessary, because the content of the rule is already included 
in the minimum standards for licensed and registered child-care 
homes. 
The proposed amendment to §745.385 updates the rule to im-
prove readability and understanding. 
The proposed amendment to §745.403 (1) adds "refusal to re-
new a permit" as a type of adverse action that will affect a person 
's ability to apply for a permit, to implement S.B. 568; (2) clari-
fies that a person is eligible to apply for a permit after the fifth 
anniversary of the date on which Licensing denies, revokes, or 
refuses to renew a permit or the operation voluntarily closes or 
relinquishes a permit after receiving notice that Licensing intends 
to or was denying, revoking, or refusing to renew a permit, which 
also adds the proposed repeal of §745.8605(15)(B) to this rule 
and implements S.B. 781; and (4) clarifies when this rule does 
not apply, including for automatic revocations and when your per-
mit expires. 
The proposed repeal of §745.407 deletes the rule as no longer 
necessary, because a revocation notice is no longer published in 
a newspaper, therefore, there is no reason to reimburse Licens-
ing for the cost of publishing. 
The proposed amendment to §745.429 makes the use of the 
term "compliance certificate" more consistent throughout the 
subchapters. 
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The proposed amendment to §745.431 (1) makes the use of the 
term "listing" more consistent throughout the subchapters; (2) 
clarifies when Licensing must be notified upon relocation; and 
(3) deletes the requirement that notification must be on a specific 
Licensing form. 
The proposed amendment to §745.433 (1) makes the use of the 
term "registration" more consistent throughout the subchapters; 
(2) clarifies when Licensing must be notified upon relocation; and 
(3) deletes the requirement that notification must be on a specific 
Licensing form. 
The proposed amendment to §745.435 (1) clarifies that this rule 
only applies to "licenses" and "certifications"; and (2) adds lan-
guage to implement H.B. 4090 by indicating a change in location 
for a school-age program operating exclusively during the sum-
mer or any other time school is not in session does not automat-
ically revoke the program 's license or certification. 
Proposed new §745.436 places in rule the statutory requirement 
that a change in the ownership of an operation with a license 
results in the automatic revocation of the license. 
The proposed amendment to §745.437 (1) updates the wording 
to clarify that an automatic revocation due to a change in own-
ership only applies to a license; (2) updates the wording of the 
rule to be consistent with the new definition for "business entity" 
and the amended definition for "permit holder"; (3) clarifies that 
a change in ownership occurs if a business entity with a permit 
is acquired by one or more persons or business entities unless 
subsection (b) of the rule is applicable to the operation; and (4) 
updates subsection (b) to be consistent with the changes made 
to §745.355. 
The proposed amendment to §745.461 updates the rule to im-
prove readability and understanding. 
The proposed amendment to §745.464 updates citations. 
The proposed amendment to §745.467 (1) clarifies suspected 
abuse, neglect, or exploitation must be reported to the Texas 
Department of Family and Protective Services; and (2) updates 
citations. 
The proposed amendment to §745.471 makes the use of the 
term "certification" more consistent throughout the subchapters. 
The proposed amendment to §745.473 (1) makes the use of the 
term "certification" more consistent throughout the subchapters; 
(2) deletes two outdated subsections regarding the timing of re-
newal applications, and clarifies that renewal applications must 
be submitted every two years after the date Licensing issues a 
full permit; and (3) adds a new subsection (b) to clarify that an 
operation under enforcement action must still timely submit a re-
newal application. 
The proposed amendment to §745.475 expands the renewal ap-
plication requirements to implement S.B. 568 and S.B. 781 re-
spectively, by requiring: (1) verification that any deficiency with 
an expired compliance date has been corrected, unless the defi-
ciency is pending due process; (2) verification that all outstand-
ing fees and administrative penalties have been paid; and (3) the 
application of a general residential operation that provides treat-
ment services for children with emotional disorders to include a 
written response to any comments made during the hearing re-
garding the renewal of the operation 's license, if a public hearing 
was required by proposed new §745.487. The amendment also 

updates the renewal application requirements to require a vali-
dation on the provider website of persons who require a back-
ground check and to improve readability and understanding. 
The proposed amendment to §745.477(a) implements S.B. 568 
and S.B. 781 by requiring Licensing 's evaluation of a renewal 
application to include: (1) any repeated deficiencies or pattern of 
deficiencies during the past two years; (2) any deficiency with an 
expired compliance date that has not been corrected, unless the 
deficiency is pending due process; (3) whether Licensing must 
visit the operation to determine if all relevant deficiencies have 
been corrected; and (4) whether a public hearing required by 
proposed new §745.487 must be held for a general residential 
operation. The proposed amendment to §745.477(b) also imple-
ments S.B. 568 and S.B. 781 by making changes regarding Li-
censing 's notification to an operation after receipt of the renewal 
application by: (1) lengthening Licensing 's timeframe to respond 
from 15 days to 30 days because of the more robust evalua-
tion process for the renewal applications; (2) adding Licensing 
's refusal to renew a permit as a possible notification response; 
(3) clarifying that Licensing 's written notification in response to 
an incomplete renewal application will include (A) an evaluation 
of any requirement from proposed amended §745.475 that was 
not met; (B) a list of any requirements that must be completed 
before Licensing can renew a permit; and (C) a statement that 
Licensing must hold a public hearing, if applicable. Finally, the 
proposed amendment (1) deletes a subsection that is no longer 
needed because proposed new §745.478 addresses when Li-
censing has good cause to exceed the timeframe for processing 
a renewal application; and (2) updates the rule to improve read-
ability and understanding. 
Proposed new §745.478 incorporates proposed deleted sub-
section §745.477(e) and allows Licensing to exceed the 30-day 
timeframe to process a renewal application for good cause when 
(1) there is a reason to exceed the timeframe for processing 
an application at §745.327; (2) Licensing is in the process of 
revoking or suspending the operation 's permit; (3) the operation 
's permit is currently suspended; (4) Licensing recommends or 
imposes a voluntary plan of action or corrective action plan; (5) 
Licensing imposes any other appropriate action to address an 
issue identified at §745.8605; or (6) a public hearing is in the 
process of being held as required by proposed new §745.487. 
The proposed amendment to §745.481 (1) updates the rule to 
improve readability and understanding; and (2) adds subsection 
(b) to clarify that if an operation 's permit has not expired, then 
the operation may continue to operate while Licensing processes 
the renewal application, unless Licensing determines that the 
operation poses an immediate threat or danger to the health or 
safety of children. 
The proposed amendment to §745.483 updates the rule to im-
prove readability and understanding. 
Proposed new §745.485 incorporates the proposed repeal of 
§745.485 and implements S.B. 568 by clarifying how an enforce-
ment action can affect the renewal of the permit. If Licensing re-
news a permit for an operation already on a voluntary plan of ac-
tion or corrective action plan: (1) the operation must to continue 
to meet any requirement relating to the plan; and (2) Licensing 
's renewal of the permit does not affect Licensing 's ability to 
impose a more serious enforcement action if needed. The pro-
posed amendment also adds a table that describes how certain 
enforcement actions affect Licensing 's ability to renew a permit. 
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The proposed repeal of §745.485 deletes the rule as no longer 
necessary, because the content has been added to proposed 
new §745.485. 
Proposed new §745.487 implements S.B. 781 by requiring Li-
censing to hold a public hearing to obtain public comments re-
garding the renewal of a general residential operation 's license 
if (1) the operation provides treatment services to children with 
emotional disorders; and (2) the commissioner 's court in the 
county in which the operation is located submits the public hear-
ing request to Licensing before Licensing renews the license. 
Proposed new §745.489 implements S.B. 781 by providing the 
public hearing requirements for a hearing that must be held by 
proposed new §745.487: (1) a Licensing representative will fa-
cilitate the hearing; and (2) a representative of the general res-
idential operation will attend the hearing; (3) 10 days prior to 
the scheduled public hearing, Licensing will send a notice of the 
hearing to the Commissioner 's Court and the general residential 
operation and post the notice on Licensing 's consumer website; 
and (4) Licensing will adopt and provide written procedures for 
conducting a public hearing. Proposed new §745.489 also al-
lows remote public hearings in areas of the state that are subject 
to an active declaration of a state of disaster under Texas Gov-
ernment Code, Chapter 418. 
The proposed amendment to §745.8600 updates the rule to im-
prove readability and understanding. 
The proposed amendment to §745.8601 (1) updates the rule to 
improve readability and understanding; (2) deletes references 
to "evaluation" in the rule to implement S.B. 781; and (3) deletes 
references to "suspension" in the rule, because there are no con-
ditions applied to a suspension. 
The proposed amendment to §745.8603 (1) updates the title 
number of the figure; (2) adds references to divisions that relate 
to the types of enforcement actions; and (3) updates the rule to 
improve readability and understanding. 
The proposed amendment to §745.8605 (1) updates the rule to 
improve readability and understanding; (2) implements S.B. 568 
by (A) updating the liability insurance wording and citations; and 
(B) adding a subsection to indicate Licensing can recommend 
or impose an enforcement action if any deficiency has not been 
corrected by the compliance date, unless the deficiency is pend-
ing due process; (3) requires an operation to cooperate with the 
Department of Family and Protective Services while it conducts 
an investigation of an allegation of abuse, neglect, or exploita-
tion; (4) implements S.B. 781 by deleting evaluation as an en-
forcement action; (5) deletes the requirement for an enforcement 
action for applying for a permit within five years after a permit 
has been revoked or an operation has voluntarily closed or re-
linquished a permit after receiving notice of Licensing 's intent to 
take adverse action, because this requirement has been moved 
to proposed amended §745.403; and (6) updates citations. 
The proposed amendment to §745.8607 updates and adds 
factors that Licensing will consider when determining which 
enforcement action to recommend or impose, including: (1) 
whether a deficiency involved abuse or neglect or resulted in the 
death or near fatal injury of a child to implement S.B. 781; (2) the 
severity and frequency of a repetition or pattern of deficiencies; 
(3) the extent to which a deficiency or repetition or pattern of 
deficiencies can be corrected; and (4) any aggravating or miti-
gating factors. The proposed amendment also renumbers many 
of the subsections and updates the rule to improve readability 
and understanding. 

The proposed amendment to §745.8609 (1) updates the title 
number of the figure; (2) deletes a reference to "evaluation" to 
implement S.B. 781; and (3) updates the rule to improve read-
ability and understanding. 
The proposed amendment to §745.8611 (1) updates the title 
number of the figure; (2) deletes "evaluation" as a type of 
enforcement action to implement S.B. 781; (3) deletes "Up to 
120 days" as the timeframe for suspension because this is not 
mandatory by policy and instead allows Licensing to determine 
how long a suspension may last based on what is needed to 
resolve the danger or threat of danger to the health or safety of 
children; (4) moves the figure 's content regarding a "Judicial 
Action/Temporary Restraining Order" out of the figure and 
into subsection (b) because the court imposes the timeframe, 
not Licensing; (5) updates the rule to improve readability and 
understanding; and (6) renumbers the subsections accordingly. 
The proposed amendment to §745.8613 (1) updates the title 
number of the figure; and (2) updates the rule to improve read-
ability and understanding. 
The proposed amendment to §745.8631 (1) updates the title 
number of the figure; (2) deletes "evaluation" as a type of en-
forcement action or corrective action to implement S.B. 781; and 
(3) renumbers the subsection accordingly. 
The proposed amendment to §745.8633 (1) incorporates Licens-
ing 's assessment requirements for an enforcement action from 
§745.8607; and (2) updates the rule to improve readability and 
understanding. 
Proposed new §745.8635 replaces the proposed repeal of 
§745.8639 to better organize the rules numerically with minor 
updates to make the language consistent throughout the sub-
chapters. 
The proposed repeal of §745.8635 deletes the rule as no longer 
necessary, because "evaluation" as a type of enforcement action 
was deleted by S.B. 781. 
The proposed amendment to §745.8637 (1) incorporates Licens-
ing 's assessment requirements for an enforcement action from 
§745.8607; (2) clarifies when Licensing may place an operation 
on probation, primarily because "evaluation" is no longer an op-
tion prior to probation, and includes when an operation: (A) re-
fuses to participate in a voluntary plan of action; or (B) does not 
qualify for a voluntary plan of action; (3) updates the rule to im-
prove readability and understanding; and (4) adds a subsection 
that allows Licensing to consider the compliance history of an 
owner that is responsible for multiple operations. 
The proposed repeal of §745.8639 deletes the rule as no longer 
necessary, because the content of the rule is being added to 
proposed new §745.8635. 
The proposed amendment to §745.8641 (1) deletes references 
to "evaluation" to implement S.B. 781; and (2) updates the rule 
to improve readability and understanding. 
The proposed amendment to §745.8643 updates the rule to im-
prove readability and understanding. 
The proposed amendment to §745.8649 (1) updates the title 
number of the figure; and (2) adds "refusal to renew" a permit 
as an adverse action to implement S.B. 568. 
The proposed amendment to §745.8650 (1) incorporates Licens-
ing 's assessment requirements for an enforcement action from 
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§745.8607; (2) corrects citations and a name of an entity; and 
(3) updates the rule to improve readability and understanding. 
The proposed amendment to §745.8651 (1) incorporates Licens-
ing 's assessment requirements for an enforcement action from 
§745.8607; (2) corrects citations; and (3) updates the rule to im-
prove readability and understanding. 
The proposed amendment to §745.8652 (1) incorporates Licens-
ing 's assessment requirements for an enforcement action from 
§745.8607; (2) corrects a citation; and (3) updates the rule to 
improve readability and understanding. 
The proposed new §745.8653 replaces the proposed repeal of 
§745.8653 and describes the options when a suspension period 
ends. At the end of the suspension period Licensing may either 
end the suspension or take any further enforcement action based 
on an assessment of whether: (1) the issues of the suspension 
have been resolved; (2) any new issues have been identified; 
and (3) any unresolved or new issue that would pose a danger 
to the health or safety of children in care. 
The proposed repeal of §745.8653 deletes the rule as no longer 
necessary. The substance of the rule has been changed in pro-
posed new §745.8653. 
The proposed amendment to §745.8654 (1) incorporates Licens-
ing 's assessment requirements for an enforcement action from 
§745.8607; (2) corrects citations and the name of an entity; (3) 
clarifies that Licensing may revoke a permit if risk cannot be re-
duced by placing the operation on probation or suspending the 
operation 's permit; and (4) updates the rule to improve readabil-
ity and understanding. 
Proposed new §745.8655(a) incorporates Licensing 's assess-
ment requirements for an enforcement action from §745.8607 
and implements S.B. 568 by stating that Licensing may refuse 
to renew a permit for an issue identified in §745.8605 if (1) the 
operation is ineligible for a corrective action; (2) probation or sus-
pension would not resolve the issue or reduce the risk at the 
operation; (3) a background check result or finding of abuse or 
neglect makes the operation ineligible for a permit; or (4) Licens-
ing must otherwise refuse to renew the permit to address the is-
sue identified §745.8605. The other portions of proposed new 
§745.8655 clarify that: (1) Licensing may refuse to renew a per-
mit before or after the renewal period expires; (2) the basis for 
refusing to renew may be based on grounds that occurred before 
or after the renewal period expires; (3) if Licensing is refusing to 
renew a permit, Licensing does not also have to revoke it; (4) if 
Licensing is revoking a permit before or after the renewal period 
expires, Licensing does not also have to refuse to renew it; and 
(5) an operation is entitled to an administrative review and a due 
process hearing and may continue to operate pending the out-
come of due process unless Licensing determines the operation 
poses an immediate threat or danger to the health or safety of 
children; and (6) other rules relating to permit renewals can be 
found in Division 12 of Subchapter D. 
The proposed repeal of §745.8655 deletes the rule as no longer 
necessary, because the content of the rule has been added to 
proposed new §745.8656. 
Proposed new §745.8656 replaces the repeal of §745.8655 to 
better organize the rules numerically and clarifies that the notice 
requirements do not apply to a denial. 
Proposed new §745.8657 (1) includes the content from the pro-
posed repeal of §745.8657; (2) implements S.B. 568 by adding 
"refuse to renew" to the list of the adverse actions that requires 

Licensing to notify certain entities that an adverse action is being 
taken; (3) reorganizes and rewrites the content of the rule to im-
prove readability and understanding; and (4) updates the names 
of entities. 
The proposed repeal of §745.8657 deletes the rule as no longer 
necessary, because the content of the rule has been added to 
proposed new §745.8657 with added content and a reorganiza-
tion and rewrite of the rule. 
The proposed amendment to §745.8659 (1) implements S.B. 
568 by adding "refusal to renew" to the list of the adverse ac-
tions that Licensing will publish on its consumer website; and (2) 
updates the rule to improve readability and understanding. 
The proposed amendment to §745.8661 implements S.B. 568 
by adding "refusal to renew" to the list of the adverse actions 
that require parental notification once the action is final. 
The proposed amendment to §745.8681 updates the title num-
ber in the figure. 
Proposed new §745.8683 (1) includes the content from the pro-
posed repeal of §745.8683; (2) reorganizes and rewrites the con-
tent of the rule to improve readability and understanding; and (3) 
updates the names of entities. 
The proposed repeal of §745.8683 deletes the rule as no longer 
necessary, because the content of the rule has been added to 
proposed new §745.8683 with a reorganization and rewrite of 
the rule. 
The proposed amendment to §745.8685 (1) updates the rule 
to improve readability and understanding; (2) reorganizes and 
rewrites the content of the rule, including adding a table, to im-
prove readability and understanding; (3) updates the rule to in-
dicate that parents must pick up their children from a day-care 
operation or make other arrangements for the care of their chil-
dren who are in a residential child-care operation "as soon as 
possible" following a court order to close the operation; and (4) 
updates the names of entities. 
The proposed amendment to §745.8687 (1) deletes the require-
ment for Licensing to publish notice of a judicial action taken 
against an operation in a local newspaper and replaces it with 
a requirement to publish the notice on Licensing 's consumer 
website; and (2) updates the rule to improve readability and un-
derstanding. 
The proposed amendment to §745.8711 (1) updates the title 
number in the figure; and (2) corrects citations. 
The proposed amendment to §745.8713 (1) makes the use of 
the term "administrative penalty" more consistent throughout the 
subchapters; (2) updates the rule to improve readability and un-
derstanding; (3) implements S.B. 568 by adding examples of 
high risk minimum standards, including a deficiency for: (A) the 
abuse, neglect, or exploitation of a child; (B) a safety hazard; 
(C) safe sleeping; (D) any standard establishing times for re-
porting information to a parent or Licensing; and (E) supervision 
standards, though this high risk standard already existed in HRC 
§42.078(a-2); and (4) moves website information regarding de-
ficiencies that may result in an administrative penalty to a new 
subsection. 
Proposed new §745.8714 (1) implements current HRC §42.078 
by adding two tables, one each for child day care and residential 
care, which establish that an administrative penalty is based on 
the maximum number of children the operation is authorized to 
provide care for or the number of children under the care of a 
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child-placing agency, and the table lists the number of children 
and the maximum amount of the penalty; (2) implements S.B. 
568 by a third table that establishes specific penalty amounts 
that Licensing must recommend for certain deficiencies; and 
(3) specifies whether Licensing may assess or must assess a 
penalty for each day the deficiency occurs. 
The proposed amendment to §745.8715 updates the name of 
an entity and corrects a citation. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforcing 
and administering the rules does not have foreseeable implica-
tions relating to costs or revenues state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will not be an adverse 
economic effect on small businesses, micro-businesses, or rural 
communities, because there is no requirement to alter current 
business practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary to protect the health, 
safety, and welfare of the residents of Texas and implement 
legislation that does not specifically state that §2001.0045 
applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Jean Shaw, Associate Commissioner for Child Care Regulation, 
has determined that for each year of the first five years the rules 
are in effect, the public benefit will be the safety of children in 
care, improvements in the quality of their care, compliance with 
statutory requirements, and more consistency in child care reg-
ulation. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons who are required to comply with the proposed rules 
other than the costs noted under the small businesses and 

micro-businesses analysis that applies to new applicants for 
licensed child-care homes, registered child-care homes, and 
listed family homes. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Gerry Williams by email at Gerry.Williams@hhsc.state.tx.us. 
Written comments on the proposal may be submitted to Gerry 
Williams, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCLrules@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R039" in the subject 
line. 
SUBCHAPTER A. PRECEDENCE AND 
DEFINITIONS 
DIVISION 1. DEFINITIONS FOR THE 
LANGUAGE USED IN THIS CHAPTER 
26 TAC §745.11 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.11. What words must I know to understand this chapter? 

The following words have the following meanings when used in this 
chapter: 

(1) I, my, you, and your--An applicant or permit holder, 
unless otherwise stated or the context clearly indicates otherwise. 

(2) We, us, our, and Licensing--The Child Care Regulation 
department [Licensing Division] of the Texas Health and Human Ser-
vices Commission [Texas Department of Family and Protective Ser-
vices (DFPS)]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005062 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 2. DEFINITIONS FOR LICENSING 
26 TAC §745.21 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.21. What do the following words and terms mean when used in 
this chapter? 

The following words and terms, when used in this chapter, have the 
following meanings unless the context clearly indicates otherwise: 

(1) Abuse--As defined in the Texas Family Code, 
§261.001(1) [§261.401(1)] (relating to Definitions) and Texas Ad-
ministrative Code, Title 40, Chapter 707, Subchapter C, Division 5 
(relating to Abuse, Neglect, and Exploitation) [Agency Investigation) 
and §745.8557 of this title (relating to What is abuse?)]. 

(2) Affinity--Related by marriage as set forth in Texas [the] 
Government Code, §573.024 (relating to Determination of Affinity). 

(3) Business entity--May be an association, corporation, 
nonprofit association, nonprofit corporation, nonprofit association with 
religious affiliation, nonprofit corporation with religious affiliation, or 
limited liability company. 

(4) [(3)] Capacity--The maximum number of children that 
a permit holder may care for at one time. 

(5) [(4)] Caregiver--A person who is counted in the child 
to caregiver ratio, whose duties include the supervision, guidance, and 
protection of a child [or children]. 

(6) [(5)] Child--A person under 18 years old. 

(7) [(6)] Child-care facility--An establishment subject to 
regulation by Licensing that [which] provides assessment, care, train-
ing, education, custody, treatment, or supervision for a child who is 
not related by blood, marriage, or adoption to the owner or operator of 
the facility, for all or part of the 24-hour day, whether or not the estab-
lishment operates for profit or charges for its services. A child-care fa-
cility includes the people, administration, governing body, activities on 
or off the premises, operations, buildings, grounds, equipment, furnish-
ings, and materials. A child-care facility does not include child-placing 
agencies, listed family homes, employer-based child care operations, 
or shelter care operations. 

(8) [(7)] Child day care--As defined in §745.33 of this 
chapter [title] (relating to What is child day care?). 

(9) [(8)] Child-placing agency (CPA)--A person, including 
a sole proprietor, partnership, or business or governmental entity [an 
organization], other than the parents of a child, who plans for the place-
ment of or places a child in a child care [child-care] operation or adop-
tive home. 

(10) [(9)] Children related to the caregiver--Children who 
are the children, grandchildren, siblings, great-grandchildren, first 
cousins, nieces, or nephews of the caregiver, whether by affinity or 
consanguinity or as the result of a relationship created by court decree. 

(11) [(10)] Consanguinity--Two individuals are related to 
each other by consanguinity if one is a descendant of the other; or they 
share a common ancestor. An adopted child is [considered to be] re-
lated by consanguinity for this purpose. Consanguinity is defined in 
Texas [the] Government Code, §573.022 (relating to Determination of 
Consanguinity). 

(12) [(11)] Contiguous operations--Two or more opera-
tions that touch at a point on a common border or are located in the 
same building. 

(13) [(12)] Controlling person--As defined in §745.901 of 
this chapter [title] (relating to Who is a controlling person at a child-
care operation?). 

(14) [(13)] Deficiency--Any failure to comply with a 
minimum standard, rule, statute [law], specific term of your permit, or 
condition of your [evaluation,] probation [, or suspension]. 

(15) [(14)] Designated perpetrator--As defined in §745.731 
of this chapter [title] (relating to What are designated perpetrators and 
sustained perpetrators of child abuse or neglect?). 

(16) Designee--The person named on the application as the 
designated representative of the operation who is officially authorized 
by the owner to speak for and act on the operations' behalf. 

[(15) Division--The Licensing Division within the Texas 
Department of Family and Protective Services (DFPS).] 

(17) [(16)] Employee--Any person employed by or that 
contracts with the permit holder, including [but not limited to] care-
givers, drivers, kitchen personnel, maintenance and administrative 
personnel, and the center or program [center/program] director. 

(18) [(17)] Endanger--To expose a child to a situation 
where physical or mental injury to a child is likely to occur. 

(19) [(18)] Exploitation--As defined in [the] Texas Family 
Code, §261.001(3) and Texas Administrative Code, Title 40, Chapter 
707, Subchapter C, Division 5 [§261.401(2) (relating to Agency Inves-
tigation)]. 

(20) [(19)] Finding--The conclusion of a Licensing [an] in-
vestigation or inspection indicating compliance or deficiency with one 
or more minimum standards, rules, or statutes [laws]. 

(21) [(20)] Full license--The type of full permit that is is-
sued to an operation that requires a license. See also §745.341 of this 
chapter (relating to What type of permit does Licensing issue?) and 
§745.343 of this chapter (relating to What is the difference between an 
initial license and a full license?). 

(22) [(21)] Full permit--A full permit includes a listing, 
registration, compliance certificate, or a full license. See also §745.341 
and §745.343 of this chapter. [is valid as long as it does not expire, if 
applicable, and is not suspended, revoked, or voluntarily surrendered. 
A full license is a type of full permit. Other types of full permits include 
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listings, registrations, certificates, and compliance certificates. An ini-
tial license is not a full permit.] 

(23) [(22)] Governing body--A group of persons or offi-
cers of a business or governmental [The] entity that has [with] ultimate 
control over the entity [authority and responsibility for the operation]. 

[(23) Governing body designee--The person named on the 
application as the designated representative of a governing body who 
is officially authorized by the governing body to speak for and act on 
its behalf in a specified capacity.] 

(24) Governmental entity--A political subdivision or state 
agency of Texas. 

(25) [(24)] Household member--An individual, other than 
the caregivers [caregiver(s)], who resides in an operation. 

(26) [(25)] Initial license--A time-limited license that we 
issue to certain applicants for [an operation in lieu of] a full license 
in situations described in §745.345 of this chapter (relating to When 
does Licensing issue an initial license?). [, so we can subsequently 
determine whether to issue or deny a full license to the operation.] 

[(26) Kindergarten age--As defined in §745.101(1) of this 
title (relating to What words must I know to understand this subchap-
ter?).] 

(27) Licensed administrator--As defined in §745.8905 of 
this chapter [title] (relating to What is a licensed administrator?). 

(28) Minimum standards--Minimum requirements for per-
mit holders that are enforced by Licensing to protect the health, safety, 
and well-being of children. The minimum standards consist of the 
[The] rules contained in: 

(A) Chapter 742 of this title (relating to Minimum Stan-
dards for Listed Family Homes; 

(B) Chapter 743 of this title (relating to Minimum Stan-
dards for Shelter Care); [,] 

(C) Chapter 744 of this title (relating to Minimum Stan-
dards for School-Age and Before or After-School Programs); [,] 

(D) Chapter 746 of this title (relating to Minimum Stan-
dards for Child-Care Centers); [,] 

(E) Chapter 747 of this title (relating to Minimum Stan-
dards for Child-Care Homes); [,] 

(F) Chapter 748 of this title (relating to Minimum Stan-
dards for General Residential Operations); [,] 

(G) Chapter 749 of this title (relating to Minimum Stan-
dards for Child-Placing Agencies); [,] 

(H) Chapter 750 of this title (relating to Minimum Stan-
dards for Independent Foster Homes); [,] and 

(I) Subchapter D, Division 11 of this chapter (relating to 
Employer-Based Child Care) [, which are minimum requirements for 
permit holders that are enforced by DFPS to protect the health, safety 
and well-being of children]. 

(29) Neglect--As defined in the Texas Family Code, 
§261.001(4) and Texas Administrative Code, Title 40, Chapter 707, 
Subchapter C, Division 5 [§261.401(3) (relating to Agency Investiga-
tion) and §745.8559 of this title (relating to What is neglect?)]. 

(30) Operation (also known as a child care operation)--A 
sole proprietor, partnership, [person] or business or governmental en-
tity offering a program that is [may be] subject to Licensing's reg-
ulation, including day-care operations and residential child care op-

erations. An operation includes the building and grounds where the 
program is offered, any person involved in providing the program, 
and any equipment used in providing the program. An operation in-
cludes a child-care facility, child-placing agency, listed family home, 
employer-based child care operation, [or] shelter care operation, or any 
operation that requires a permit under Chapter 42, Texas Human Re-
sources Code. 

(31) Owner--The sole proprietor, partnership, or business 
or governmental entity that owns an operation that is subject to regu-
lation by Licensing. 

(32) [(31)] Parent--A person who [that] has legal responsi-
bility for or legal custody of a child, including the managing conserva-
tor or legal guardian. 

(33) [(32)] Permit--A license, certification, registration, 
listing, compliance certificate, or any other written authorization 
granted by Licensing to operate a child care operation [child-care 
facility, child-placing agency, listed family home, employer-based 
child care operation, or shelter care operation]. This also includes an 
administrator's license. 

(34) [(33)] Permit holder--The owner of the operation that 
is [person or entity] granted the permit. 

(35) [(34)] Pre-kindergarten age child--A child who is 
three or four years of age before the beginning of the current school 
year. [As defined in §745.101(1) of this title (relating to What words 
must I know to understand this subchapter?).] 

(36) [(35)] Program--Activities and services provided by 
an operation. 

(37) [(36)] Regulation--Includes the following: 

(A) The development of rules, including minimum 
standards, as provided by statutory authority; and 

(B) The enforcement of requirements that are minimum 
standards, [these] rules, [ and relevant] statutes, or any condition or 
restriction we have placed on a permit. Anyone [in relation to any-
one] providing or seeking to provide care or a service that is subject to 
[the] regulation must comply with the applicable requirements. This 
includes [, including] a permit holder, an applicant for a permit, and 
anyone providing care or a service [doing so illegally] without the ap-
propriate [a] permit. 

(38) [(37)] Report--A communication to Licensing or the 
Department of Family and Protective Services (DFPS), including the 
Statewide Intake division of DFPS, of: [An expression of dissatisfac-
tion or concern about an operation, made known to DFPS staff, that 
alleges a possible violation of minimum standards or the law and in-
volves risk to a child/children in care.] 

(A) An allegation of a deficiency in a minimum stan-
dard, rule, or statute; or 

(B) Any other possible risk to a child in the care of an 
operation that is subject to regulation by Licensing. 

(39) [(38)] Residential child care--As defined in §745.35 of 
this chapter [title] (relating to What is residential child care?). 

(40) School-age child--A child who is five years of age or 
older and is enrolled in or has completed kindergarten. 

(41) [(39)] State Office of Administrative Hearings 
(SOAH)--See §745.8831 [and §745.8833] of this chapter [title] (relat-
ing to What is a due process hearing? [and What is the purpose of a 
due process hearing?]). 
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(42) [(40)] Sustained perpetrator--See §745.731 of this 
chapter [title] (relating to Who [What] are designated perpetrators and 
sustained perpetrators of child abuse or neglect?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005063 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER C. OPERATIONS THAT ARE 
EXEMPT FROM REGULATION 
DIVISION 1. DEFINITIONS 
26 TAC §745.101 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.101. What words must I know to understand this subchapter? 

These words have the following meanings: 

[(1) Kindergarten age--At least five years of age on 
September 1.] 

[(2) Pre-kindergarten age--Three and four years of age.] 

(1) [(3)] Nearby--A person is in the same building, across 
the street from, or in the same city block as the operation. 

(2) Three consecutive weeks--A 21-day time period that in-
cludes the first and last days that a program operates and all of the days 
in between, regardless of whether the program operates on a particular 
day. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005064 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 2. EXEMPTIONS FROM 
REGULATION 
26 TAC §§745.115, 745.117, 745.119, 745.125, 745.127,
745.129, 745.131, 745.135, 745.141, 745.143 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.115. What programs regulated by other governmental entities 
are exempt from Licensing regulation? 
The following programs and facilities are exempt from our regulation: 
Figure: 26 TAC §745.115 
[Figure: 26 TAC §745.115] 

§745.117. Which programs of limited duration are exempt from Li-
censing regulation? 
The following programs of limited-duration are exempt from our reg-
ulation: 
Figure: 26 TAC §745.117 
[Figure: 26 TAC §745.117] 

§745.119. What educational facilities are exempt from Licensing reg-
ulation? 
The following educational facilities and programs are exempt from our 
regulation: 
Figure: 26 TAC §745.119 
[Figure: 26 TAC §745.119] 

§745.125. Are additional exemption criteria required for an educa-
tional facility that provides residential child care? 
Yes, if your educational facility offers residential child care, then you 
must meet the criteria in §745.119 of this division [title] (relating to 
What educational facilities are exempt from Licensing regulation?) and 
the following additional criteria to be exempt from our regulation: 

(1) Parents must retain primary responsibility for financial 
support, health problems, or serious personal problems of the students; 
and 

(2) The provision of residential child care must be solely 
for [the purpose of] facilitating the student's participation in the educa-
tional program and must not exist apart from the educational aspect of 
the facility. 

§745.127. What does an [accrediting] organization need to submit 
to Licensing to determine exemption from regulation for member [its] 
educational facilities under §745.119(4) of this division [title] (relating 
to What educational facilities are exempt from Licensing regulation?)? 
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The organization to which an educational facility belongs [facilities 
belong] must send the following to us: 

(1) Documentation that the organization has its own health, 
safety, fire, and sanitation standards that are equal to those required for 
licensed operations, or documentation that the organization requires 
members to comply with state, county, or municipal health, safety, fire, 
and sanitation codes; 

(2) A monitoring plan to ensure that members comply with 
either the health, safety, fire, and sanitation standards of the organiza-
tion or the health, safety, and fire codes of the state, county, or munici-
pality. We must review the monitoring plan of the organization; and 

(3) A current list of names and addresses of [current] mem-
bers every six months. [This list must be updated when new members 
are accredited or educational facilities cease to be members.] 

§745.129. What miscellaneous programs are exempt from Licensing 
regulation? 

The following miscellaneous programs are exempt from our regulation: 
Figure: 26 TAC §745.129 
[Figure: 26 TAC §745.129] 

§745.131. How does a person or entity [do I] request that Licensing 
determine whether a program is exempt [an exemption]? 

(a) Except for subsection (b) of this section, a person or entity 
[You] must submit: 

(1) A [a] description of the program on a form we provide; 
and 

(2) Additional [. You must also submit additional] docu-
mentation to verify that the [your] program meets the criteria required 
for an exemption. 

(b) An [If you think your] educational facility that may be [is] 
exempt under [the provisions of] §745.119(1) or (2) [§745.119(1), (2), 
or (3)] of this division [title] (relating to What educational facilities 
are exempt from Licensing regulation?)[, then you] may contact us to 
determine whether the facility needs [you need] to complete an exemp-
tion form. 

§745.135. What if Licensing determines that my program does not 
meet the exemption criteria outlined in this subchapter? 

(a) If we determine that your program does not meet all the 
criteria for exemption outlined in this division, we will send you a letter 
stating that you must apply for a permit within certain timeframes. You 
will then need to [If your program does not meet the exemption criteria 
outlined in this subchapter, you must] take immediate steps to follow 
Licensing instructions to submit [apply for a permit. We will give you 
written instructions about submitting] an application for a permit within 
the [certain] time frames outlined in the letter. 

(b) [You will be operating illegally if you continue to operate 
without meeting Licensing requirements.] We may file suit in district 
court for both a civil penalty and injunctive relief if you: 

(1) Fail to meet the criteria for an exemption or knowingly 
engage in activities that require a permit; and [license or registration.] 

(2) Fail to submit an application for a permit. 

(c) There are criminal penalties for operating without a permit. 

§745.141. In what circumstances may I apply for a permit even 
though my program is exempt? 

You may apply for a permit if you must have one for your program to 
receive public funding. If we issue you a permit, then you must comply 

with all minimum standards, rules, and statutes[, rules, and minimum 
standards] that apply to that permit. 

§745.143. If my program is exempt and does not need regulation for 
funding purposes, can I still obtain a permit from Licensing? 

No, if your program is exempt and we do not regulate it under §745.141 
of this division [title] (relating to In what circumstances may I apply 
for a permit even though my program is exempt?), we will not issue 
you a permit. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005065 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER D. APPLICATION PROCESS 
DIVISION 2. STAGES OF THE APPLICATION 
PROCESS AND PRE-APPLICATION 
INTERVIEW 
26 TAC §745.211, §745.215 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.211. What are the different parts of the application process? 

The application process includes: 

(1) The applicant completing the pre-application interview, 
except for an application for a: 

(A) Listed family home; or 

(B) Compliance Certificate; 

(2) The applicant submitting [submission of] the applica-
tion materials; 

(3) The applicant and Licensing completing the public 
[Public] notice and hearing requirements for residential child-care 
operations; 

(4) Licensing reviewing [Reviewing] the application for 
compliance with minimum standards, rules, and statutes; 
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(5) Licensing accepting [Accepting] the application as 
complete, or returning it if incomplete; [and] 

(6) Licensing inspecting the applicant's operation and de-
termining whether the operation is in compliance with minimum stan-
dards, rules, and statutes, except for listed family homes; and 

(7) [(6)] Licensing issuing or denying [The decision to is-
sue or deny] a permit. 

§745.215. How does Licensing conduct the pre-application inter-
view? 

We conduct the pre-application interview in the following ways to meet 
the needs of both our staff and the applicant: 

(1) A group meeting or [orientation] class, which we may 
conduct online or through a virtual meeting; 

(2) A Licensing office interview; 

(3) An interview at the applicant's office; 

(4) An interview at the potential operation; or 

(5) A telephone interview, if we cannot handle the inter-
view any other way. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005066 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 3. SUBMITTING THE 
APPLICATION MATERIALS 
26 TAC §§745.241, 745.243, 745.249, 745.251, 745.253,
745.255 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.241. Who must submit the application for a permit? 

(a) The individual or governing body planning to operate the 
program must return a completed application to us, unless we have 
determined the program is exempt from regulation. 

(b) The governing body of a general residential operation must 
submit a new application with updated application materials required in 

§745.243(6) of this division (relating to What does a completed appli-
cation for a permit include?), including a completed General Residen-
tial Operations - Additional Operation Plan (Form 2960, Attachment 
C), if the operation: 

(1) Currently provides treatment services to children with 
emotional disorders and is requesting to amend its permit to increase 
its capacity; or 

(2) Does not currently provide treatment services to chil-
dren with emotional disorders but is requesting to amend its permit in 
order to provide those services. 

§745.243. What does a completed application for a permit include? 

Application forms vary according to the type of permit. We will pro-
vide you with the required forms. Contact your local Licensing office 
for additional information. The following table outlines the require-
ments for a completed application: 
Figure: 26 TAC §745.243 
[Figure: 26 TAC §745.243] 

§745.249. What are the liability insurance requirements [coverage 
must I have] for a [my] licensed operation, registered child-care home, 
or listed family home? 

(a) Unless you have an acceptable reason not to have the in-
surance as specified in §745.251 of this division (relating to What are 
acceptable reasons not to have liability insurance?), a licensed opera-
tion, registered child-care home, or listed family home must: 

(1) Have [You must obtain] liability insurance coverage: 

(A) Of at least $300,000 for each occurrence of negli-
gence; and 

(B) That covers [for] injury to a child that occurs while 
the child is in your care, regardless of whether the injury occurs [or] 
on or off the premises of your [the] operation or home; and [in the 
amount of at least $300,000 for each occurrence of negligence. We do 
not require a certified operation or licensed child-care home to have 
liability insurance.] 

(2) Provide proof of coverage to Licensing each year by the 
anniversary date of the issuance of your permit. 

(b) A listed family home that only provides care to related chil-
dren under Chapter 313 of the Texas Labor Code (relating to Require-
ments for Providers of Relative Child Care) does not have to meet these 
liability insurance requirements. 

§745.251. What are acceptable reasons not to have [for not obtain-
ing] liability insurance? 

(a) You do not have to have liability insurance that meets the 
requirements of §745.249 of this division (relating to What are the lia-
bility insurance requirements for a licensed operation, registered child-
care home, or listed family home?) if you cannot carry the insurance 
because: [Acceptable reasons are:] 

(1) Of financial [Financial] reasons; 

(2) You are unable to locate [Lack of availability of] an 
underwriter who is willing to issue a policy to the operation or home; 
or 

(3) You have already exhausted the [Exhaustion of policy] 
limits of a policy that met the requirements. 

(b) If you cannot carry the liability insurance because of a rea-
son listed in subsection (a) of this section, you must submit with your 
application a statement that you cannot carry the insurance and the rea-
son that you cannot carry the insurance. 
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§745.253. When must I notify parents that I do not carry liability in-
surance? 

(a) If you do not carry liability insurance that meets the re-
quirements of §745.249 of this division (relating to What are the lia-
bility insurance requirements for a licensed operation, registered child-
care home, or listed family home?), then you must notify a child's par-
ent in writing that you do not carry the insurance before you admit a 
child into your care. 

(b) You may use Form 2962, Attachment A, Parental Notifi-
cation of Lack of Required Liability Insurance, located on Licensing's 
provider website to notify parents. Regardless of whether you use this 
form, you must be able to demonstrate that you provided written notice 
to the parent of each child in your care. 

§745.255. What safe sleeping training must a person complete when 
applying to operate a listed family home? 

An applicant for a listed family home, including a home that will only 
provide care and supervision for children related to the primary care-
giver, must successfully complete one hour of safe sleeping training 
that covers the following topics: 

(1) Recognizing and preventing shaken baby syndrome 
and abusive head trauma; 

(2) Understanding and using safe sleeping practices and 
preventing sudden infant death syndrome (SIDS); and 

(3) Understanding early childhood brain development. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005067 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
26 TAC §745.253 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, and §531.02011, which 
transferred the regulatory functions of the Department of Family 
and Protective Services to HHSC. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
§745.253. How does not obtaining liability insurance affect my ap-
plication for a permit? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005069 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 4. PUBLIC NOTICE AND HEARING 
REQUIREMENTS FOR RESIDENTIAL CHILD 
CARE [CHILD-CARE] OPERATIONS 
26 TAC §745.273, §745.275 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.273. Which residential child-care operations must meet the 
public notice and hearing requirements? 

(a) Except as specified in subsection (b) of this section, the 
following [all] general residential operations located in a county with 
a population of less than 300,000 [applying for a permit to operate or 
requesting to amend their license to increase capacity] must meet the 
public notice and hearing requirements: [if they are located in a county 
with a population of less than 300,000.] 

(1) Any general residential operation applying for a li-
cense; 

(2) Any general residential operation requesting to amend 
its permit to increase capacity; and 

(3) A general residential operation that does not currently 
provide treatment services to children with emotional disorders but is 
requesting to amend its permit to begin providing treatment services to 
children with emotional disorders. 

(b) A general residential operation that applies to provide ser-
vices under [26 TAC] Chapter 748 of this title, Subchapter V (relat-
ing to Additional Requirements for Operations that Provide Trafficking 
Victim Services) is exempt from any public notice and hearing require-
ments in subsection (a) of this section, unless the general residential 
operation intends to provide or provides treatment services to children 
with emotional disorders. 

(c) Notwithstanding the exemption provided in [this] subsec-
tion (b) of this section, if the operation never provides or ceases to 
provide trafficking victim services, then the operation must meet the 
public notice and hearing requirements. To [In order to] meet public 
notice and hearing requirements, the operation may need to surrender 
its permit or withdraw its application, as applicable, and reapply. 
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§745.275. What are the specific requirements for a public notice and 
hearing? 

(a) The following chart lists the public notice, hearing require-
ments, and subsequent report you must complete: 
Figure: 26 TAC §745.275(a) 
[Figure: 26 TAC §745.275(a)] 

(b) During an active declaration of a state of disaster under 
Texas Government Code, Chapter 418, public hearings concerning an 
operation located in an area subject to the declaration of disaster may 
be held in a manner that allows remote participation. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005068 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
26 TAC §745.279 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, and §531.02011, which 
transferred the regulatory functions of the Department of Family 
and Protective Services to HHSC. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
§745.279. How may the results of a public hearing affect my appli-
cation for a permit or a request to amend my permit? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005070 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 5. ACCEPTING OR RETURNING 
THE APPLICATION 
26 TAC §745.301 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, and §531.02011, which 
transferred the regulatory functions of the Department of Family 
and Protective Services to HHSC. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
§745.301. How long does Licensing have to review my application 
and let me know my application status? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005071 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
26 TAC §745.301 

STATUTORY AUTHORITY 

The new section is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The new section affects Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.301. How long does Licensing have to review my application 
and notify me of my application status? 

(a) If you are applying for: 

(1) A permit other than a compliance certificate, we have 
21 days after receiving your application to review the paperwork; or 

(2) A compliance certificate, we have 10 days after receiv-
ing your application to review the paperwork. 

(b) After the review of your application, we will notify you in 
writing that: 

(1) There is good cause to delay the timeframe for making 
a determination on the application, consistent with §745.327 of this 
subchapter (relating to When does Licensing have good cause for ex-
ceeding its timeframes for processing my application?); 

(2) You are ineligible to apply for a permit; 

(3) Your application is complete and accepted for process-
ing; or 
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♦ ♦ ♦ 

(4) Your application is incomplete. The notification letter 
will: 

(A) Identify any application materials that you submit-
ted that do not show compliance with relevant minimum standards, 
rules, and statutes; and 

(B) Explain what you must do to complete the applica-
tion. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005072 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 6. REVIEWING THE APPLICATION 
FOR COMPLIANCE WITH MINIMUM 
STANDARDS, RULES, AND STATUTES 
26 TAC §745.321 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, and §531.02011, which 
transferred the regulatory functions of the Department of Family 
and Protective Services to HHSC. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
§745.321. What will Licensing do after accepting my application? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005073 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 6. TIME FRAMES FOR ISSUING 
OR DENYING A PERMIT [REVIEWING THE 
APPLICATION FOR COMPLIANCE WITH 

MINIMUM STANDARDS, RULES, AND 
STATUTES] 
26 TAC §§745.321, 745.323, 745.325 

STATUTORY AUTHORITY 

The new section and amendments are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies, and §531.02011, which transferred the regulatory functions 
of the Department of Family and Protective Services to HHSC. 
The new section and amendments affect Texas Govern-
ment Code §531.0055 and Texas Human Resources Code, 
§§42.041(b), 42.042, 42.046, 42.0462, 42.048, 42.049, 42.0495, 
42.050, 42.052, 42.0704, 42.071, 42.072, 42.078, 42.251, 
42.252, 42.253, and 42.255. 
§745.321. How long does Licensing have to issue or deny a permit 
after accepting my application? 

(a) If you are applying for a permit other than a compliance 
certificate, we will issue or deny you a permit no later than two months 
after we accept your application, unless there is good cause to exceed 
this timeframe. 

(b) If you are applying for a compliance certificate, we will 
issue or deny you a certificate no later than 30 days after we accept 
your application, unless there is good cause to exceed this timeframe. 

§745.323. What if Licensing exceeds its timeframes for processing 
my application? 

You may file a complaint with the Associate [Assistant] Commissioner 
for Child Care Regulation [Child-Care Licensing]. The Associate 
[Assistant] Commissioner will resolve the dispute in a timely manner. 
We must reimburse you for your application fee if we do not establish 
good cause for exceeding the time limit. 

§745.325. How do I file a complaint regarding timeframes for pro-
cessing my application? 

(a) You must send a written complaint regarding the time-
frames for processing your application before we issue or deny you a 
permit [request within 30 days after our time limit expires]. 

(b) You must send your complaint [request] stating the nature 
of the dispute to the Associate [Assistant] Commissioner for Child Care 
Regulation, Texas Health and Human Services Commission, [Child-
Care Licensing,] Mail Code E-550, [Texas Department of Family and 
Protective Services,] P.O. Box 149030, Austin, Texas 78714. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005074 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 
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DIVISION 7. THE DECISION TO ISSUE OR 
DENY A PERMIT 
26 TAC §§745.339 - 745.341, 745.343 - 745.345, 745.347, 
745.349, 745.351, 745.353, 745.355 

STATUTORY AUTHORITY 

The new sections and amendments are authorized by Texas 
Government Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies, and §531.02011, which transferred the regulatory functions 
of the Department of Family and Protective Services to HHSC. 
The new sections and amendments affect Texas Govern-
ment Code §531.0055 and Texas Human Resources Code, 
§§42.041(b), 42.042, 42.046, 42.0462, 42.048, 42.049, 42.0495, 
42.050, 42.052, 42.0704, 42.071, 42.072, 42.078, 42.251, 
42.252, 42.253, and 42.255. 
§745.339. What factors will we consider when evaluating an appli-
cation for a permit or a request to amend a permit? 

When we determine whether to issue or amend a permit, we will con-
sider the following: 

(1) The application or request to amend the permit and any 
information submitted with the application or request; 

(2) The on-site inspection to determine compliance with 
minimum standards, rule, and statutes; 

(3) Any information that Licensing gathers through the ap-
plication or amendment process, including any written comments and 
written information submitted to Licensing during the process that Li-
censing considers to be relevant to the decision to issue or deny the 
permit or amendment; 

(4) If a public hearing is required in §745.273 of this sub-
chapter (relating to Which residential child-care operations must meet 
the public notice and hearing requirements?): 

(A) Any written comments and written information 
provided by interested parties at a public hearing; and 

(B) The Verbatim Record and summary Report of Pub-
lic Comment from the Community, as required in §745.275 of this sub-
chapter (relating to What are the specific requirements for a public no-
tice and hearing?); and 

(5) If the application or the request to amend the permit is 
for a general residential operation that will provide treatment services 
to children with emotional disorders: 

(A) All parts of the Additional Operation Plan required 
in §745.243(6)(M) of this subchapter (relating to What does a com-
pleted application for a permit include?); 

(B) Evidence of community support for, or opposition 
to, the proposed general residential operation, including any public 
comment relating to the licensing of the proposed operation; and 

(C) The impact statement from the school district likely 
to be affected by the proposed general residential operation, including 
information relating to any financial impact on the district that may 
result from an increase in enrollment. 

§745.340. For what reason may Licensing deny me a permit based 
on the results of a required public hearing? 

If a public hearing is required in §745.273 of this subchapter, we may 
deny you a license or an amendment to your permit if we determine 
that: 

(1) The community has insufficient resources to support 
the children that you propose to serve; 

(2) Issuing the license or amending the permit would ad-
versely affect the children you propose to serve: 

(A) By increasing the ratio in the local school district of 
students enrolled in a special education program to students enrolled in 
a regular education program; or 

(B) If you are providing or seeking to provide treatment 
services to children with emotional disorders by significantly impacting 
the local school district; or 

(3) Issuing the license or amending the permit would have 
a significant adverse impact on the community and would limit oppor-
tunities for social interaction for the children that you propose to serve. 

§745.341. What type of permit does [will] Licensing issue [me if I 
qualify for a permit after my application is accepted]? 

(a) We issue a full permit to an applicant seeking to operate a 
listed family home, registered child-care home, shelter care operation, 
or employer-based child care operation if we accept the application and 
the operation meets all of the requirements in this chapter. [for listed 
family homes, registered child-care homes, employer-based child care 
operations, shelter care operations, and certified operations.] 

(b) We issue either an initial license or a full license, as de-
scribed in §745.345 of this division (relating to When does Licensing 
issue an initial license?) and §745.351 of this division (relating to If I 
have an initial license, when will I be eligible for a full license?) [ to 
all licensed operations]. 

(c) If you are applying for a certification, you must go through 
the same requirements as an applicant for a full license, including be-
ing issued an initial certification and, if appropriate, a subsequent full 
certification. The rules in this division that pertain to an initial license 
also apply to an initial certification. 

§745.343. What is the difference between an initial license and full 
license? 

(a) An initial license is a permit allowing you to operate pend-
ing the possible issuance of a full license. 

(b) A full license is a type of full permit. 

§745.344. How long is a full permit valid? 
Your full permit will remain valid if: 

(1) You comply with renewal requirements, as explained in 
Division 12 of this subchapter (relating to Permit Renewal); 

(2) Your permit is not automatically suspended or revoked: 

(A) For failure to pay a fee under Human Resources 
Code (HRC) §42.054(f); 

(B) For failure to submit information for a background 
check for a listed family home under HRC §42.052(j); or 

(C) Because the license changes location or ownership, 
as further explained in Division 10 of this subchapter (relating to Re-
location of Operation and Change in Ownership); 

(3) We do not suspend, revoke, or refuse to renew your 
permit; and 

(4) You do not relinquish your permit and close your oper-
ation. 
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§745.345. When does Licensing issue an initial license? 

We issue you an initial license instead of a full license when we accept 
your application, [and] determine that your operation is in compliance 
with applicable minimum standards, rules, and statutes, [you qualify 
for a license,] you pay the initial license fee, and one of the following 
situations exists: 

(1) We have not been able to evaluate your operation's abil-
ity to comply with all minimum standards, rules, and statutes relating 
to children in care because: [You have not yet operated with children 
in care or you have been operating without a license.] 

(A) Your operation is not currently providing care to 
children; or 

(B) Your operation has been operating without a li-
cense; 

(2) Your operation has changed location and has made 
changes in the type of child-care services it offers; 

(3) We licensed you for one type of child care, and you ap-
ply to add another type of child care to your program (an initial license 
is issued for the new type of child care); or 

(4) Change in ownership results in changes in policy and 
procedure or in the staff who have direct contact with the children. (See 
§745.437 of this subchapter [title] (relating to What is a change in the 
ownership of an operation?)). 

§745.347. How long is an initial license valid? 

(a) An initial license is valid for six months from the date we 
issue it. 

(b) We may renew an initial license for [it] up to an additional 
six months. You may only have an initial license for a maximum of 
one year. 

(c) The initial license expires when we issue or deny you a full 
license, even if the [six-month] period for the initial license has not yet 
expired at the time the full license is issued or denied. 

§745.349. What if I am not able to care for children during the initial 
period? 

We cannot determine compliance with all [the Licensing] minimum 
standards unless you have children in care. If you do not have children 
in care during the initial license period: 

(1) We may renew your initial license [permit], if you have 
not exceeded the maximum one year period; 

(2) We may deny you a full license if we determine that de-
nial is appropriate under §745.8650 of this chapter (relating to When 
may Licensing deny a permit?); or [take remedial action, as appropri-
ate; and/or] 

(3) You may submit a new application form and fees. 

§745.351. If I have an initial license, when will I be eligible for a full 
license? 

You will be eligible for a full license when: 

(1) Your initial license has been in effect for at least three 
months; 

(2) You have met all [licensing] minimum standards on a 
continuing basis; 

(3) A general residential operation that is exempt from the 
hearing and notice requirements at §745.273(b) [§745.273(c)] of this 
subchapter [title] (relating to Which residential child-care operations 

must meet the public notice and hearing requirements?) begins pro-
viding trafficking victim services; 

(4) The Licensing staff has made three inspections, unless 
supervisory approval is obtained to make fewer visits; and 

(5) You have paid your full license fee in accordance with 
Subchapter E of this chapter (relating to Fees). 

§745.353. What can I do if Licensing denies me a permit? 

You may request an administrative review or [and/or] an appeal regard-
ing the denial of a permit. The letter notifying you of the denial will 
include instructions and timeframes for requesting an administrative 
review or [and/or] an appeal. Also see Subchapters L and M of this 
chapter (relating to Enforcement [Remedial] Actions, and Administra-
tive Reviews and Due Process Hearings). 

§745.355. When may Licensing issue a full license in lieu of an initial 
license? 

We may issue a full license instead of an initial license when we deter-
mine that it is unnecessary for us to evaluate the operation's ability to 
comply with minimum standards, rules, and statutes, including when: 

(1) The ownership of an operation changes as follows with-
out changing the type of child care services that the operation offers, 
any policy or procedures, or the staff who have direct contact with chil-
dren in care: 

(A) An owner changes from one type of business entity 
to another, and the new business entity has the same governing body 
as the previous owner; 

(B) An owner that is a sole proprietor or partnership 
forms a business entity to be the new owner, and the business entity's 
governing body consists only of persons who were a part of the previ-
ous ownership; or 

(C) A third party acquires the publicly traded stock of 
a business entity that will continue to own and operate the operation 
following acquisition; 

(2) The operation changes location, and we determine that 
the new location complies with the minimum standards; or 

(3) We were able to evaluate the operation's ability to com-
ply with minimum standards, rules, and statutes during a recent initial 
license period, but circumstances required the owner to withdraw the 
previous application and submit a new application at the same location. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005075 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
26 TAC §745.343 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
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adopt rules for the operation and provision of services by the 
health and human services agencies, and §531.02011, which 
transferred the regulatory functions of the Department of Family 
and Protective Services to HHSC. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
§745.343. What is the difference between an initial license and full 
license? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005076 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 8. DUAL AND MULTIPLE PERMITS 
26 TAC §§745.371, 745.373, 745.375, 745.379, 745.385 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.371. Can Licensing issue more than one registration or listing 
for a single child-care home? 

No. We can issue only one registration or listing per single living unit. 
For a registered child-care [family] home or listed family home, if more 
than one person cares for children in a single living unit or [child-care] 
home, the name on the registration or listing [permit] must be the name 
of the primary caregiver. [For a listed family home, the name on the 
permit must be the name of the caregiver.] 

§745.373. May I have more than one licensed child-care home? 

(a) Except as described in subsection (b) of this section, [No,] 
you may not have more than one licensed child-care home, because a 
primary caregiver must provide care[. A child-care home must operate] 
in the caregiver's own residence. 

(b) If you were licensed to operate more than one group day-
care home prior to September 1, 2003, you may continue to operate 
two or more licensed child-care homes as long as the license remains 
[licenses remain] valid and you meet the following conditions: 

(1) Your facilities are at separate locations; 

(2) You maintain your operations separately; and 

(3) You do not move children back and forth between the 
two licensed child-care homes. 

§745.375. May I offer child day care at my agency foster home or 
independent foster home? 

You may [do so] only obtain a child day care permit for a registration 
or a listing at your agency foster home under the following conditions: 

(1) Both the Director of Residential Regional Operations or 
designee and the Director of Day Care Regional Operations or designee 
[residential child-care and child day-care divisions] approve the child 
day care permit for the foster home; 

(2) The total number of children in care does not exceed 
six, including your own children, your foster children, children receiv-
ing respite care at your foster home, and the children to whom you 
provide child day care; and 

(3) You meet the requirements for your registration or list-
ing, including the payment of fees. 

§745.379. Can a single operation have more than one child day care 
[day-care] license at the same location? 

A single operation may not have more than one child day care license 
at the same location. [to be a child-care home and another license to 
be a child-care center if:] 

[(1) Before September 1, 2003, the operation held a license 
to be a group day-care home and a license to be a kindergarten/nursery 
school or school for grades kindergarten and above, and these licenses 
remain valid;] 

[(2) By August 31, 2003, you notified us that you chose to 
have both a licensed child-care home and licensed child-care center at 
the same location;] 

[(3) The licensed child-care home does not operate during 
the same hours as the licensed child-care center;] 

[(4) During the hours that the operation is a child-care 
home, it meets the minimum standards for child-care homes; and] 

[(5) During the hours that the operation is a child-care cen-
ter, it meets the minimum standards for child-care centers.] 

§745.385. Can a person or governing body operate multiple opera-
tions [operate] under the same [one] permit? 

(a) A person or governing body [Multiple operations] may not 
operate multiple operations under the same [one] permit unless the op-
erations [they] are: 

(1) The [Contiguous to one another, are the] same type of 
child care operations [child-care operation, and have the same govern-
ing body]; [or] 

(2) Contiguous or [Not contiguous, but they are the same 
type of child-care operation, are] nearby one another; [,] and 

(3) Operate [operate] as a single operation as evidenced by 
staffing, finance, and administrative supervision [effectively support-
ing the operations]. 

(b) A permit that we issued prior to September 1, 2005, that 
allows multiple residential child-care operations to operate under that 
permit remains valid regarding the addresses listed on the permit until 
it expires or is revoked or voluntarily relinquished. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005077 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
26 TAC §745.383 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, and §531.02011, which 
transferred the regulatory functions of the Department of Family 
and Protective Services to HHSC. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
§745.383. Can a licensed or registered child day-care operation offer 
24-hour care? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005078 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 9. REAPPLYING FOR A PERMIT 
26 TAC §745.403 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.403. When am [Can] I eligible to apply for another permit after 
Licensing denies, [or] revokes, or refuses to renew my permit? 

(a) You are eligible to [If we revoke your permit or deny you a 
permit to operate a child care operation, you may not] apply for another 

permit after [before] the fifth anniversary of the date on which any of 
the following adverse actions takes [denial or revocation takes] effect 
or you voluntarily close or relinquish your permit after receiving notice 
of our intent to take such an action: [.] 

(1) A denial of your application under §745.8650 of this 
chapter (relating to When may Licensing deny a permit?); 

(2) A revocation of your permit under §745.8654 of this 
chapter (relating to When may Licensing revoke my permit?); or 

(3) A refusal to renew your permit under §745.8655 of this 
chapter (relating to When may Licensing refuse to renew my permit?). 

(b) A denial, revocation, or refusal to renew [or denial] takes 
effect when: 

(1) You have waived or exhausted your due process rights 
regarding the denial, revocation, or refusal to renew [denial]; and 

(2) The denial, [Our] revocation, or refusal to renew [denial 
of your permit] is upheld. 

(c) This rule does not apply if: 

(1) Your [your] permit is automatically revoked: [solely 
because you have relocated your operation or changed ownership.] 

(A) For failure to pay a fee under Human Resources 
Code (HRC) §42.054(f); 

(B) For failure to submit information for a background 
check for a listed family home under HRC §42.052(j); or 

(C) Because the license changes location or ownership, 
as further explained in Division 10 of this subchapter (relating to Re-
location of Operation and Change in Ownership); or 

(2) Your permit expires. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005079 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
26 TAC §745.407 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, and §531.02011, which 
transferred the regulatory functions of the Department of Family 
and Protective Services to HHSC. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
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§745.407. What fees must I pay when I apply for another permit after 
Licensing revokes my permit? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005080 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 10. RELOCATION OF OPERATION 
26 TAC §§745.429, 745.431, 745.433, 745.435 - 745.437 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.429. What must I do if I relocate my operation after I receive 
my compliance certificate? 

(a) A change in location automatically revokes your 
compliance certificate. 

(b) If you are going to relocate your operation for any reason, 
you must notify us as early as possible before the move to voluntarily 
relinquish your permit. You may reapply for a permit to operate at your 
new location. See Division 3 of this subchapter (relating to Submitting 
the Application Materials). 

(c) If you fail to notify us before you relocate, we may deny 
you a permit for the new location. 

§745.431. What must I do if I relocate my listed family home [after I 
receive my listing]? 

If you relocate your listed family home, you must notify us of the 
new address within [as early as possible before the move, but no later 
than] 15 days after the move. [You must complete a form provided by 
us showing the new address.] We will amend the listing [certificate] 
to reflect the new address. The issuance date on the original listing 
[certificate] will remain in effect. There is no additional fee for your 
change in location. We may revoke your listing if you do not notify us 
within 15 days of the relocation. 

§745.433. What must I do if I relocate my registered child-care home 
after I receive my registration? 

If you relocate your registered child-care home, you must notify us of 
the new address within [as early as possible before the move, but no 
later than] 15 days after the move. [You must complete a form provided 

by us showing your new address.] We will inspect your new location. If 
the new location complies [you comply] with the minimum standards, 
we will amend the registration [certificate] to reflect the new address. 
The issuance date on the registration [certificate] will remain in effect. 
There is no additional fee for your change in location. We may revoke 
your registration if you do not notify us within 15 days of the relocation. 

§745.435. What must I do if I relocate my operation after I receive 
my license or certification? 

(a) A change in location automatically revokes your license or 
certification [permit] unless your license or certification is for: [you are 
licensed or certified to operate a] 

(1) A child-placing agency; or [.] 

(2) A school-age program that operates exclusively during 
the summer or any other time school is not in session. 

(b) For all licenses and certifications, [operations] other than 
those exempted in subsection (a) of this section [child-placing agen-
cies], if you are going to relocate your operation for any reason, you 
must notify us as early as possible before the move to voluntarily re-
linquish your permit. You may reapply for a permit to operate at your 
new location. See Division 3 of this subchapter (relating to Submitting 
the Application Materials). If you fail to notify us before you relocate, 
we may deny you a permit for the new location. 

[(c) If you fail to notify us before you relocate, we may deny 
you a permit for the new location.] 

(c) [(d)] If you are going to relocate your child-placing agency 
or your school-age program that operates exclusively during the sum-
mer or any other time school is not in session, you must notify us of 
the move no later than 15 days prior to the move. You must complete a 
form provided by us showing your new address. We will inspect your 
new location. If the new location complies [you comply] with the min-
imum standards, we will amend the permit to reflect the new address. 
The issuance date that is on your original permit will remain in effect. 
There is no additional fee for your change in location. 

§745.436. What is the result of a change in the ownership of an op-
eration with a license? 

A change in the ownership of an operation with a license results in the 
automatic revocation of the license. 

§745.437. What is a change in the ownership of an operation? 

(a) A change in ownership of an operation occurs when: 

(1) The owner stated on the license [permit] no longer owns 
the operation; 

(2) The governing body stated on the license [permit] no 
longer has the ultimate authority and responsibility for the operation; 

(3) There is a change in the legal organizational structure 
of the operation; or 

(4) A [If the permit holder is a type of business entity, that] 
business entity that is a permit holder is sold or otherwise acquired by 
one or more persons or business entities, except as set forth in subsec-
tion (b) of this section. 

(b) A change in ownership of an operation does not include the 
acquisition of the [a corporate permit holder's] publicly traded stock of 
a business entity if the following conditions exist: 

(1) The business entity [corporate permit holder] listed on 
the application and on the permit will continue to [exist as the same 
corporate entity and to] own and operate the operation following ac-
quisition; 
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(2) There will be no change in the operation's policy or pro-
cedure because of the transaction; 

(3) There will be no change in the staff who have contact 
with children in care because of the transaction; and 

(4) Any change in the day-to-day operations that might oc-
cur after the sale is in the ordinary course of business and not as a result 
of the stock transaction. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005081 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 11. EMPLOYER-BASED CHILD 
CARE 
26 TAC §§745.461, 745.464, 745.467 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.461. Where must a child's [Does a] parent [have to] be while 
the [at the work site when their] child is in care? 

A parent must: 

(1) Work within the same building in which the child care 
is located; 

(2) Routinely be present at the work site for most [the ma-
jority] of the time the child is in care; 

(3) Be physically accessible to the child, although the [a] 
parent may be away from the building for a limited period of time, 
such as for lunch or to attend [,] a business meeting, a medical [doctor] 
appointment, or [to attend] training related to work; and 

(4) Not [A parent may not] be away from the building for 
more than four hours in a day or for more than ten hours in a week. 

§745.464. What are my responsibilities regarding criminal back-
ground check requirements? 

In addition to meeting the requirements in Subchapter F of this chap-
ter (relating to Background Checks), you must ensure all information 

related to background checks is kept confidential as required by Texas 
[the] Human Resources Code §40.005(d) and (e) and Texas Govern-
ment Code §411.084 and §411.085. 

§745.467. What are my responsibilities regarding the report of abuse, 
neglect, or exploitation? 

In addition to reporting serious incidents, you must inform your em-
ployees of the duty to report suspected abuse, neglect, or exploitation to 
the Texas Department of Family and Protective Services as required by 
the Texas Family Code, §261.101, and Texas Human Resources Code, 
§42.063(c) [§261.401]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005082 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 12. PERMIT RENEWAL 
26 TAC §§745.471, 745.473, 745.475, 745.477, 745.478,
745.481, 745.483, 745.485, 745.487, 745.489 

STATUTORY AUTHORITY 

The amendments and new section are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies, and §531.02011, which transferred the regulatory functions 
of the Department of Family and Protective Services to HHSC. 
The amendments and new section affect Texas Govern-
ment Code §531.0055 and Texas Human Resources Code, 
§§42.041(b), 42.042, 42.046, 42.0462, 42.048, 42.049, 42.0495, 
42.050, 42.052, 42.0704, 42.071, 42.072, 42.078, 42.251, 
42.252, 42.253, and 42.255. 
§745.471. What types of permits need to be renewed? 

(a) A full license, certification [certificate], or [and] registra-
tion will expire if it is not renewed. 

(b) There are no renewal requirements for a compliance cer-
tificate or listing. 

§745.473. When do I need to apply to renew my full license, 
certification [certificate], or registration? 

(a) If your permit is subject to renewal as outlined in §745.471 
of this division [title] (relating to What types of permits need to be 
renewed?), you must apply to renew your permit [do so] every two 
years after the date we issue your full permit. [During the year that you 
must renew your permit, your renewal period:] 

[(1) begins 60 calendar days before the anniversary of 
when we issued your full permit to you; and] 

[(2) ends on the date of the anniversary.] 
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(b) If your operation is under an enforcement action described 
in §745.8603 of this chapter (relating to What enforcement actions may 
Licensing recommend or impose?), you must still timely apply to re-
new your permit. 

(c) During the year that you must renew your permit, your re-
newal period: 

(1) Begins 60 calendar days before the anniversary of when 
we issued your full permit to you; and 

(2) Ends on the date of the anniversary. 

(d) [(b)] If you are late in applying for the renewal of your 
permit, you have 30 additional calendar days after your renewal period 
to apply for the renewal. 

[(c) If we issued your permit on or after December 1, 2017, 
you must apply to renew it two years from the date we issued it to you 
and every two years thereafter.] 

[(d) If we issued your permit to you prior to December 1, 2017, 
your first renewal period as described in subsection (a) of this rule will 
occur in:] 

[(1) 2018 if we issued your permit to you in an even-num-
bered year; or] 

[(2) 2019 if we issued your permit to you in an odd-num-
bered year.] 

§745.475. What does a completed renewal application for a permit 
include? 

(a) A completed renewal application includes [the following 
information]: 

(1) Verification that the following information is current 
and accurate: 

(A) Your operation's basic information on Licensing's 
consumer [the DFPS] website; 

(B) The list of controlling persons at your operation; 

(C) The list of your governing body's members, such as 
officers and owners, if applicable; 

(2) A statement as to whether [Whether] your operation 
continues to need any existing waivers and variances; [and] 

(3) Verification that you have corrected any deficiency 
with an expired compliance date, unless the deficiency is pending due 
process; and 

(4) Verification that all fees and administrative penalties 
that you owe have been paid; 

(5) [(3)] Validating on your provider website the [A] list 
of [all] persons who require a background check because of their 
association [affiliation] with your operation; and [, as described 
in §745.615 of this chapter (relating to On Whom Must I Request 
Background Checks?).] 

(6) If you operate a general residential operation that pro-
vides treatment services for children with emotional disorders, a writ-
ten response that addresses any public comments made regarding the 
renewal of the operation's license during a public hearing, if required 
by §745.487 of this division (relating to When is a public hearing re-
quired for the renewal of a license?). 

(b) You must submit a completed renewal application [in or-
der] for us to evaluate your permit for renewal. 

§745.477. What happens after Licensing receives my renewal appli-
cation? 

(a) After receiving your renewal application, we evaluate 
whether [you]: 

(1) You completed the renewal application as [Submitted 
all documentation and information] required by §745.475 of this 
division [title] (relating to What does a completed renewal application 
for a permit include?); 

(2) We have cited you for repeated deficiencies or a pattern 
of deficiencies during the previous two years; 

(3) You have corrected each deficiency with an expired 
compliance date that is not pending due process, including an admin-
istrative review, a due process hearing, or any subsequent rights of 
appeal; 

(4) [(2)] You [Are] currently meet [meeting] all back-
ground check requirements in Subchapter F of this chapter (relating to 
Background Checks); [and] 

(5) [(3)] You have [Have] paid: 

(A) All fees required by Subchapter E of this chapter 
(relating to Fees); and 

(B) Each administrative penalty that you owe after 
waiving or exhausting any due process provided under Texas Human 
Resources [Tex. Hum. Res.] Code §42.078; 

(6) We must visit your operation to determine your eligi-
bility for renewal, such as to review records to determine whether you 
have corrected all relevant deficiencies; and 

(7) We must hold a public hearing as required by §745.487 
of this division (relating to Is a public hearing required for the renewal 
of a license?). 

(b) Within 30 [15] days of receiving your renewal application, 
we will [either] send you written notice that: 

(1) We have renewed your permit; [or] 

(2) Your renewal application is incomplete as further de-
scribed in subsection (c) of this section; or [, you are not meeting all 
background check requirements, and/or you have not paid a fee or ad-
ministrative penalty.] 

(3) We refuse to renew your permit as provided in 
§745.8655 of this chapter (relating to When may Licensing refuse to 
renew my permit?). 

(c) If your renewal application is incomplete, the written no-
tice will include: 

(1) Our evaluation that you did not complete one or more 
of the renewal application requirements at §745.475 of this division 
(relating to What does a completed renewal application for a permit 
include?); 

(2) A list of the requirements that must be completed before 
we can renew your permit, which may include: 

(A) Correcting a deficiency with an expired compliance 
date that is not pending due process; 

(B) Meeting a certain background check requirement; 
or 

(C) Paying any of the following: 

(i) A fee required by Subchapter E of this chapter 
(relating to Fees); or 
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(ii) An administrative penalty that you owe after 
waiving or exhausting any due process provided under Texas Human 
Resources Code §42.078; and 

(3) A statement that we must hold a public hearing required 
by §745.487 of this division (relating to When is a public hearing re-
quired for the renewal of a license?), if applicable. 

(d) [(c)] If your renewal application is incomplete and you sub-
mitted it during the renewal period, you have unlimited attempts to sub-
mit the missing information and to correct the deficiencies until your 
permit expires [the end of the renewal period]. 

(e) [(d)] If your renewal application is incomplete and you sub-
mitted it during the late renewal period, you have 15 days to submit a 
completed renewal application from the date it was rejected. 

[(e) Notwithstanding any of the other provisions of this sub-
chapter, we may determine that we have good cause to exceed the 
15-day timeframe for processing your renewal application in circum-
stances that would allow us to exceed our timeframes for processing 
an application for a permit. See §745.327 of this chapter (relating to 
When does Licensing have good cause for exceeding its timeframes for 
processing my application?).] 

§745.478. When does Licensing have good cause to exceed the time-
frame for processing my renewal application? 
We have good cause to exceed the 30-day timeframe for processing 
your renewal application: 

(1) For a reason that would allow us to exceed our time-
frames for processing an application for a permit at §745.327 of this 
subchapter (relating to When does Licensing have good cause for ex-
ceeding its timeframes for processing my application?); 

(2) Because of an enforcement action, including when: 

(A) We are in the process of revoking or suspending 
your permit; 

(B) Your permit is presently suspended; or 

(C) We recommend or impose a voluntary plan of ac-
tion or a corrective action plan; 

(3) We impose any other appropriate action to address an 
issue identified in §745.8605 of this subchapter (relating to When can 
Licensing recommend or impose an enforcement action against my op-
eration?); or 

(4) We are in the process of holding a public hearing as re-
quired by §745.487 of this division (relating to When is a public hearing 
required for the renewal of a license?). 

§745.481. When does my permit expire? 
(a) Your permit expires if: 

(1) You [you] do not submit your renewal application dur-
ing your renewal period or the late renewal period; 

(2) You [you] submit your renewal application during the 
renewal period, you were notified that [we reject] your application was 
[as] incomplete, and you do not submit a completed renewal applica-
tion before the end of the late renewal period; or 

(3) You [you] submit your renewal application during the 
late renewal period, you were notified that [we reject] your application 
was [as an] incomplete [application], and you do not submit a com-
pleted renewal application within 15 calendar days after notification 
[rejection]. 

(b) If your permit does not expire under subsection (a) of this 
section, you may continue to operate while Licensing processes your 

renewal application, unless we determine the operation poses an imme-
diate threat or danger to the health or safety of children, according to 
§745.751 of this chapter (relating to What factors does Licensing con-
sider when determining if a person or operation is an immediate threat 
to the health or safety of children?). For how an enforcement action 
may affect your ability to renew your permit, see §745.485 of this di-
vision (relating to How does an enforcement action affect the renewal 
of my permit?). 

§745.483. What must I do if my permit expires [expired]? 

If your permit expires, your operation must cease operating immedi-
ately. Before you can operate again, you will have to submit a new 
application as required by §745.243 of this chapter (relating to What 
does a completed application for a permit include?) and pay any nec-
essary fees. 

§745.485. How does an enforcement action affect the renewal of my 
permit? 

(a) During the renewal period, or before your permit is re-
newed, your permit will be affected as stated in subsections (b) and 
(c) of this section if: 

(1) Your operation is presently under an enforcement ac-
tion; or 

(2) We recommend or impose an enforcement action 
against your permit. 

(b) If we renew your permit while your operation is already on 
a voluntary plan of action or corrective action plan: 

(1) You must continue to meet any requirement related to 
the action taken. For example, if you are on a corrective action plan, 
you must continue to meet all conditions in the plan; and 

(2) Our renewal of your permit does not affect our ability 
to impose a more serious enforcement action if you do not follow the 
conditions of the voluntary plan of action or corrective action plan or 
your operation's compliance with minimum standards, rules, or statutes 
does not improve as a result of the plan. 

(c) The following table describes how certain enforcement ac-
tions affect our ability to renew your permit: 
Figure: 26 TAC §745.485(c) 

§745.487. When is a public hearing required for the renewal of a 
license? 

(a) We must hold a public hearing to obtain public comments 
regarding the renewal of the license of a general residential operation 
that provides treatment services to children with emotional disorders, if 
the commissioner's court in the county in which the operation is located 
requests one. 

(b) The commissioner's court must submit its request to hold 
a hearing prior to Licensing renewing the operation's license. 

§745.489. What is required for a public hearing for the renewal of a 
license? 

(a) For a public hearing related to the renewal of a license to 
operate a general residential operation that provides treatment services 
to children with emotional disorders: 

(1) A Licensing representative will facilitate the hearing; 

(2) A representative of the general residential operation 
that submitted the renewal application must attend the hearing; 

(3) 10 days prior to the scheduled public hearing, Licens-
ing will send a notice of the public hearing to the commissioner's court 
and the general residential operation that submitted the renewal appli-
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cation and post it on the Licensing consumer website with the following 
information: 

(A) The name, address, and phone number of the Li-
censing representative who will facilitate the hearing; 

(B) The name and address of the general residential op-
eration that submitted the renewal application; 

(C) The date, time, and location of the hearing; 

(D) A description of the population that the general res-
idential operation currently serves, the services being provided (except 
for the provision of trafficking victim services), the number of children 
that the operation is currently licensed to serve, and the number of chil-
dren the operation is currently serving; and 

(E) A statement that the public hearing is for Licensing 
to receive public comments regarding the renewal of the general resi-
dential operation's license; and 

(4) Licensing will provide written procedures that Licens-
ing has adopted to provide the public with a reasonable opportunity to 
offer public comments on any issues related to the renewal of the gen-
eral residential operation's license, including how the hearing will be 
conducted, order of witnesses, and the conduct of participants at the 
hearing. 

(b) During an active declaration of a state of disaster under 
Texas Government Code, Chapter 418, public hearings concerning an 
operation located in an area subject to the declaration of disaster may 
be held in a manner that allows remote participation. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005085 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
26 TAC §745.485 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, and §531.02011, which 
transferred the regulatory functions of the Department of Family 
and Protective Services to HHSC. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
§745.485. Do I have to comply with the renewal requirements if Li-
censing is taking an enforcement action against my permit? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005089 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER L. ENFORCEMENT ACTIONS 
DIVISION 1. OVERVIEW OF ENFORCEMENT 
ACTIONS 
26 TAC §§745.8600, 745.8601, 745.8603, 745.8605,
745.8607, 745.8609, 745.8611, 745.8613 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code, §§42.041(b), 42.042, 
42.046, 42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 
42.0704, 42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 
42.255. 
§745.8600. What is the general purpose of the rules in this subchap-
ter? 

(a) The rules in this subchapter contain: 

(1) The [the] different types of actions that we use to 
enforce the requirements in [rules,] minimum standards, rules, and 
statutes [statute]; and 

(2) The [the] criteria that we use to determine what type of 
enforcement action we will take in specific circumstances. 

(b) Our goal with respect to enforcement is to ensure the safety 
of children in care that is subject to our regulation. Our use of enforce-
ment actions is tailored toward the objective of safety and not to be 
punitive in nature. 

§745.8601. What happens if I am deficient in a minimum stan-
dard, rule, statute [law], specific term of my permit, or condition of 
[evaluation,] probation[, or suspension]? 

If you are deficient in a minimum standard, rule, statute [law], specific 
term of your permit, or a condition of [evaluation,] probation[, or sus-
pension], we may take [offer] one or both of the following actions: 

(1) Offer [offer] technical assistance; or 

(2) Recommend [recommend] or impose an enforcement 
action against your permit. 

§745.8603. What enforcement actions may Licensing recommend or 
impose? 

(a) We may recommend a voluntary plan of action or impose 
a more serious enforcement action as outlined in the following chart: 
Figure: 26 TAC §745.8603(a) 
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[Figure: 26 TAC §745.8603(a)] 

(b) We may impose an action listed in subsection (a) of this 
rule any time we determine there is a reason for imposing the action. 
We will choose the action based on its appropriateness in relation to the 
situation we are seeking to address. We do not have to recommend or 
impose a less restrictive action if we determine that a more restrictive 
action is more appropriate. 

(c) In some situations, we may take multiple types of actions 
against your operation at the same time. For example, if you continue to 
operate pending the appeal of a denial, we may pursue a judicial action 
[in order] to prevent you from operating without a permit [illegally]. 

§745.8605. When can Licensing recommend or impose an enforce-
ment action against my operation? 

We can recommend or impose an enforcement action any time we find 
one of the following: 

(1) You supplied false information or made false state-
ments during the application process; 

(2) You falsified or permitted to be falsified any record or 
other materials that are required to be maintained by [Licensing] min-
imum standards; 

(3) You do not have an acceptable reason for not having 
the required liability insurance in §745.251 of this chapter (relating to 
What are the acceptable reasons not to have liability insurance?); 

(4) You do not pay the required fees; 

(5) A single serious deficiency of a minimum standard, 
rule, or statute [minimum standards, rules, or laws], including a finding 
of abuse or neglect or background check matches; 

(6) Several deficiencies that create an endangering situa-
tion; 

(7) A repetition or pattern of deficiencies; 

(8) An immediate threat or danger to the health or safety of 
children; 

(9) You or someone working at your operation refuses, pre-
vents, or delays our ability to conduct an inspection or [and/or] inves-
tigation, or the ability of the Department of Family and Protective Ser-
vices to conduct an investigation of an allegation of abuse, neglect, or 
exploitation; 

(10) A failure to timely report necessary changes to Licens-
ing; 

(11) A failure to comply with any restrictions or limits 
placed on your permit; 

(12) A failure to meet the terms and conditions of your 
[evaluation or] probation; 

(13) A failure to comply with minimum standards, rules, 
or statutes [laws] at the end of the suspension period; 

(14) A failure to submit information to us within two days 
of a change in your controlling persons, as required in §745.903 of 
this chapter [title] (relating to When and how must an operation submit 
controlling-person information to Licensing?); 

(15) You fail to correct by the compliance date any defi-
ciency that is not pending due process; [You apply for a permit to op-
erate a child-care operation within five years after:] 

[(A) We revoked your permit; or] 

[(B) You voluntarily closed your operation or relin-
quished your permit after receiving notice of our intent to take adverse 
action against your permit or that we were taking adverse action 
against your permit;] 

(16) You apply for a permit after we designate you as a 
controlling person, but before the designation is sustained; 

(17) It is within five years since your designation as a con-
trolling person has been sustained; 

(18) You apply for a permit to operate a child care [child-
care] operation, and you are barred from operating a child care [child-
care] operation in another state; 

(19) You apply for a permit to operate a child care [child-
care] operation, and your permit to operate a child care [child-care] 
operation in another state was revoked; 

(20) You apply for a permit to operate a child care [child-
care] operation, and your permit to operate was revoked, suspended, or 
terminated by another Texas state agency as outlined in Texas Govern-
ment Code, Chapter 531, Subchapter W (relating to Adverse Licensing, 
Listing, or Registration Decisions); 

(21) You apply for a permit to operate a child care [child-
care] operation and: 

(A) You fail to comply with public notice and hearing 
requirements as set forth in §745.277 of this chapter [title] (relating to 
What will happen if I fail to comply with public notice and hearing 
requirements?); or 

(B) The results of the public hearing meet one of the cri-
teria set forth in §745.340(b) [§745.279] of this chapter [title] (relating 
to What factors will we consider when evaluating an application for a 
permit? [How may the results of a public hearing affect my application 
for a permit or a request to amend my permit?]); 

(22) You operate a child care [child-care] operation, and 
that operation discharges or retaliates against an employee, client, res-
ident, or other person because the person or someone on behalf of the 
person files a complaint, presents a grievance, or otherwise provides in 
good faith, information relating to the misuse of restraint or seclusion 
at the operation; 

(23) A reason set forth in Texas Human Resources Code, 
§42.078; 

(24) A failure to pay an administrative penalty under Texas 
Human Resources Code, §42.078; 

(25) A failure to follow conditions or restrictions placed on 
a person's presence at an operation; or 

(26) During the application process you were exempt 
from the public notice and hearing requirements under §745.273(b) 
[by §745.273(c)] of this chapter [title] (relating to Which residential 
child-care operations must meet the public notice and hearing re-
quirements?), but you never provide or cease to provide trafficking 
victim services and fail to [do not] meet the public notice and hearing 
requirements. 

§745.8607. How will Licensing decide which type of enforcement ac-
tion to recommend or impose? 

We decide to recommend or impose enforcement actions based upon 
our assessment of the following: 

(1) The severity of any [the] deficiency that is a reason for 
the enforcement action, including whether the deficiency involved the 
abuse or neglect or resulted in the death or near fatal injury of a child; 
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(2) The severity and frequency of a repetition or pattern of 
deficiencies [Whether the deficiency has been repeated]; 

(3) The extent to which a deficiency or repetition or pattern 
of deficiencies [Whether the deficiency] can be corrected; 

(4) How quickly you can make the necessary correction 
[can be made] (for a suspension, whether the deficiency can be cor-
rected within the suspension period); 

(5) Whether you demonstrate the responsibility and ability 
to maintain compliance with minimum standards, rules, and statutes 
[laws]; 

(6) Whether we must impose conditions [must be imposed] 
to avoid further deficiencies; 

(7) Your compliance history; [and] 

(8) The degree or [and/or] immediacy of danger or threat 
of danger posed to the health or safety of children; and 

(9) Any aggravating or mitigating factors. 

§745.8609. How will I know when Licensing is recommending or im-
posing an enforcement action against my operation? 

We will notify you in the following manner: 
Figure: 26 TAC §745.8609 
[Figure: 26 TAC §745.8609] 

§745.8611. How long do enforcement actions that cover a specific 
period of time last? 

(a) The following chart describes the length of time that we 
may recommend or impose an enforcement action: 
Figure: 26 TAC §745.8611(a) 
[Figure: 26 TAC §745.8611(a)] 

(b) The court will specify the timeframe for a Judicial Ac-
tion/Temporary Restraining Order and any extensions. 

(c) [(b)] We may end a voluntary or corrective action early if 
we determine: 

(1) That [that] you meet minimum standards and any 
[and/or the] imposed conditions, and we are able to evaluate for 
ongoing compliance; or 

(2) Your [your] compliance does not improve and a more 
restrictive enforcement action is necessary. 

§745.8613. What rights do I have to challenge an enforcement ac-
tion? 

(a) The rights you have vary depending upon the type of 
enforcement action that we recommend or take against you. The 
chart in this subsection describes your rights to challenge each type of 
enforcement action: 
Figure: 26 TAC §745.8613(a) 
[Figure: 26 TAC §745.8613(a)] 

(b) For additional information regarding administrative re-
views and due process hearings, see Subchapter M of this chapter 
(relating to Administrative Reviews and Due Process Hearings). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005091 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 2. VOLUNTARY AND 
CORRECTIVE ACTIONS 
26 TAC §§745.8631, 745.8633, 745.8635, 745.8637,
745.8641, 745.8643 

STATUTORY AUTHORITY 

The amendments and new section are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies, and §531.02011, which transferred the regulatory functions 
of the Department of Family and Protective Services to HHSC. 
The amendments and new section affect Texas Govern-
ment Code §531.0055 and Texas Human Resources Code, 
§§42.041(b), 42.042, 42.046, 42.0462, 42.048, 42.049, 42.0495, 
42.050, 42.052, 42.0704, 42.071, 42.072, 42.078, 42.251, 
42.252, 42.253, and 42.255. 
§745.8631. What types of voluntary or corrective actions may Licens-
ing recommend or impose? 
We may recommend or impose the following types of voluntary or cor-
rective actions: 
Figure: 26 TAC §745.8631 
[Figure: 26 TAC §745.8631] 

§745.8633. When may Licensing recommend a voluntary plan of ac-
tion? 

(a) Based on our assessment of the criteria provided in 
§745.8607 of this subchapter (relating to How will Licensing decide 
which type of enforcement action to recommend or impose?), we 
[We] may recommend a voluntary plan of action for your operation 
for an issue identified in §745.8605 of this subchapter [title] (relating 
to When can Licensing recommend or impose an enforcement action 
against my operation?) if we determine that: 

(1) You: 

(A) Demonstrate [demonstrate] the ability to identify 
risk; 

(B) Accept [accept] responsibility for correcting defi-
ciencies; and 

(C) Have [have] the ability to make corrections; 

(2) If applicable, your operation has a history of making 
corrections to maintain compliance; 

(3) Your operation can reduce [will be able to mitigate] risk 
by following the plan in addition to complying with minimum stan-
dards; and 

(4) Your operation has not participated in a voluntary plan 
of action during the previous 12 months for similar issues. 

(b) If you are responsible for [you have] multiple operations, 
we may consider your compliance history at any of those multiple op-
erations when we use the factors listed in subsection (a) of this section 
to determine [for each of your operations when determining] your eli-
gibility to participate in a voluntary plan of action. 
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(c) We will impose a more restrictive enforcement action in-
stead of recommending a voluntary plan of action when appropriate 
under the criteria for that enforcement action. 

§745.8635. What requirements must I meet during a voluntary plan 
of action? 
You must: 

(1) Correct the deficiencies and reduce risk through your 
compliance with the plan of action; and 

(2) Maintain compliance with all other minimum stan-
dards, rules, and statutes. 

§745.8637. When may Licensing place my operation on probation? 
(a) Based on our assessment of the criteria provided in 

§745.8607 of this subchapter (relating to How will Licensing decide 
which type of enforcement action to recommend or impose?), we 
[We] may place your operation on probation for an issue identified in 
§745.8605 of this subchapter [title] (relating to When can Licensing 
recommend or impose an enforcement action against my operation?) 
if we determine that: 

(1) Your [your] operation: 

(A) Is eligible to participate in a voluntary plan of ac-
tion, but you refuse to do so; or 

(B) Does [does] not qualify for a voluntary plan of ac-
tion, including not meeting all of the requirements in §745.8633 of this 
division (relating to When may Licensing recommend a voluntary plan 
of action?); [less restrictive enforcement action;] 

(2) Your operation has [you have] not demonstrated the 
ability to make the necessary changes to reduce [address] risk, but 
expresses [express] a willingness to comply and make corrections; 

(3) Your [your] operation can reduce [will be able to miti-
gate] risk by complying with the conditions identified in the corrective 
action plan in addition to minimum standards; and 

(4) A [a] more restrictive enforcement action is not neces-
sary to reduce risk. 

(b) If you are responsible for multiple operations, we may con-
sider your compliance history at any of those operations when we use 
the factors listed in subsection (a) of this section to determine your el-
igibility for probation. 

(c) [(b)] If we determine that are you not eligible for probation, 
we will consider imposing an adverse action. 

§745.8641. What requirements must I meet during the [evaluation 
or] probation period? 
You must: 

(1) Comply [comply] with all of the conditions imposed by 
the corrective action plan; 

(2) Correct [correct] the deficiencies and reduce risk; 

(3) Unless [unless] you are an independent or agency foster 
family home, post [the evaluation letter or] the probation notice or copy 
in [a] prominent places [place(s)] near all public entrances; and 

(4) Maintain [maintain] compliance with all other 
[Licensing statutes, rules, and] minimum standards, rules, and statutes. 

§745.8643. What may Licensing do if my operation's compliance 
with minimum standards, rules, or statutes does not improve as a 
result of the voluntary plan of action or corrective action plan? 
If your operation's compliance with minimum standards, rules, or 
statutes does not improve sufficiently to reduce risk at your operation 

as a result of the voluntary plan of action or corrective action plan, we 
will reevaluate your plan to determine the appropriateness of its terms 
and conditions. As a result, we may take one or more of the following 
actions: 

(1) Recommend [recommend] or impose additional condi-
tions; 

(2) Increase [and/or increase] inspections; or 

(3) [(2)] Impose [impose] a more serious enforcement ac-
tion. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005092 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
26 TAC §745.8635, §745.8639 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
§745.8635. When may Licensing place my operation on evaluation? 

§745.8639. What requirements must I meet during a voluntary plan 
of action? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005093 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 3. ADVERSE ACTIONS 
26 TAC §§745.8649 - 745.8657, 745.8659, 745.8661 

STATUTORY AUTHORITY 
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The amendments and new section are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies, and §531.02011, which transferred the regulatory functions 
of the Department of Family and Protective Services to HHSC. 
The amendments and new section affect Texas Govern-
ment Code §531.0055 and Texas Human Resources Code, 
§§42.041(b), 42.042, 42.046, 42.0462, 42.048, 42.049, 42.0495, 
42.050, 42.052, 42.0704, 42.071, 42.072, 42.078, 42.251, 
42.252, 42.253, and 42.255. 
§745.8649. What adverse actions may Licensing impose? 

We may impose the following adverse actions: 
Figure: 26 TAC §745.8649 
[Figure: 26 TAC §745.8649] 

§745.8650. When may Licensing deny [me] a permit? 

Based on our assessment of the criteria provided in §745.8607 of this 
subchapter (relating to How will Licensing decide which type of en-
forcement action to recommend or impose?), we [We] may deny you 
a permit for an issue identified in §745.8605 of this subchapter [title] 
(relating to When can Licensing recommend or impose an enforcement 
action against my operation?) if we determine that: 

(1) A [a] background check result makes you ineligible 
for a permit, because either the result is ineligible for a risk evaluation 
or the [Department of Family and Protective Services] Centralized 
[Central] Background Check Unit does [informs us that it will] not 
approve a risk evaluation as provided in Subchapter F of this chapter 
(relating to Background Checks); 

(2) Your [your] operation does not demonstrate the ability 
to comply with minimum standards, rules, and statutes [and other ap-
plicable laws] during your initial permit period[, if applicable]; 

(3) The [the] results of a public hearing make you ineligible 
for a permit; 

(4) Your [your] operation presents an immediate threat to 
the health or safety of children; or 

(5) You are otherwise ineligible for a permit because of a 
criterion [criteria] identified in §745.8605 of this subchapter [title]. 

§745.8651. When may Licensing impose an adverse amendment on 
my permit? 

Based on our assessment of the criteria provided in §745.8607 of this 
subchapter (relating to How will Licensing decide which type of en-
forcement action to recommend or impose?), we [We] may impose an 
adverse amendment on your permit for an issue identified in §745.8605 
of this subchapter [title] (relating to When can Licensing recommend 
or impose an enforcement action against my operation?) if we deter-
mine that: 

(1) An [an] amendment on your permit will reduce risk 
[mitigate any risks]; 

(2) The [the] amendment would be the most effective en-
forcement action to reduce [for addressing] risk at your operation; and 

(3) You will be able to follow [you are capable of follow-
ing] the restrictions or conditions of the amendment. 

§745.8652. When may [will] Licensing suspend my permit? 

Based on our assessment of the criteria provided in §745.8607 of this 
subchapter (relating to How will Licensing decide which type of en-
forcement action to recommend or impose?), we [We] may suspend 

your permit for an issue identified in §745.8605 of this subchapter 
[title] (relating to When can Licensing recommend or impose an en-
forcement action against my operation?) if we determine that: 

(1) Your [your] operation will pose a danger or threat of 
danger to the health or safety of children in your operation's care until 
the issue is resolved; 

(2) You [you] cannot correct the issue while children are in 
care, but you can do so during a specific period of time; 

(3) You can make [you are capable of making] the neces-
sary corrections while your permit is suspended; and 

(4) There [there] are no additional concerns about your 
compliance history that would make revocation a more appropriate 
enforcement action for the health or safety of children. 

§745.8653. What happens when my suspension period ends? 

(a) When your suspension period ends, we will assess 
whether: 

(1) You have resolved all the issues that were the basis for 
the suspension; 

(2) There are any new issues identified in §745.8605 of this 
subchapter (relating to When can Licensing recommend or impose an 
enforcement action against my operation?); or 

(3) There is any unresolved issue or new issue that would 
pose a danger or threat of danger to the health or safety of children in 
your care. 

(b) Following our assessment, we may either end the suspen-
sion or take any further enforcement action as described in this sub-
chapter. 

§745.8654. When may Licensing revoke my permit? 

Based on our assessment of the criteria provided in §745.8607 of this 
subchapter (relating to How will Licensing decide which type of en-
forcement action to recommend or impose?), we [We] may revoke your 
permit for an issue identified in §745.8605 of this subchapter [title 
](relating to When can Licensing recommend or impose an enforce-
ment action against my operation?) if we determine that: 

(1) Your [your] operation is ineligible for corrective action; 

(2) We [we] cannot reduce [address] the risk at your opera-
tion by placing your operation on probation or suspending your permit 
[taking corrective action or another type of adverse action]; 

(3) A [a] background check result or a finding of abuse or 
neglect makes you ineligible for a permit, either because the result is 
ineligible for a risk evaluation or the Centralized [Department of Fam-
ily and Protective Services (DFPS) Central] Background Check Unit 
[informs us that it] will not approve a risk evaluation as provided in 
Subchapter F of this chapter (relating to Background Checks); or 

(4) Revocation [revocation] is otherwise necessary to ad-
dress the issue identified in §745.8605 of this subchapter [chapter]. 

§745.8655. When may Licensing refuse to renew my permit? 

(a) Based on our assessment of the criteria provided in 
§745.8607 of this subchapter (relating to How will Licensing decide 
which type of enforcement action to recommend or impose?), we may 
refuse to renew your permit for an issue identified in §745.8605 of this 
subchapter (relating to When can Licensing recommend or impose an 
enforcement action against my operation?) if we: 

(1) Cannot take another type of enforcement action be-
cause: 

45 TexReg 9142 December 18, 2020 Texas Register 



(A) Your operation is ineligible for corrective action; or 

(B) The action would not resolve the issue or reduce 
risk at your operation; 

(2) Determine that a background check result or a finding 
of abuse or neglect makes you ineligible for a permit, either because 
the result is ineligible for a risk evaluation or the Centralized Back-
ground Check Unit does not approve a risk evaluation as provided in 
Subchapter F of this chapter (relating to Background Checks); or 

(3) Otherwise refuse to renew your permit to address the 
issue identified in §745.8605 of this subchapter. 

(b) We may refuse to renew your permit at any point before or 
after the renewal period expires. For example, if there is a finding of 
abuse or neglect that makes you ineligible for a permit, then we may 
refuse to renew your permit before the expiration of your permit. 

(c) The basis for refusing to renew your permit may be based 
on grounds that occurred before or after the renewal period expires. 

(d) If we are: 

(1) Refusing to renew your permit, we do not also have to 
revoke your permit; or 

(2) Revoking your permit before or after the renewal period 
expires, we do not also have to refuse to renew your permit. 

(e) You are entitled to an administrative review and a due 
process hearing if we refuse to renew your permit. You may continue 
to operate pending the outcome of the administrative review and due 
process hearing unless we determine the operation poses an immediate 
threat or danger to the health or safety of children. 

(f) For other rules relating to renewals, see Division 12 of Sub-
chapter D (relating to Permit Renewal). 

§745.8656. Are there any notice requirements when Licensing at-
tempts to take adverse action against my operation? 

(a) You must post the notice of the adverse action or a copy in 
prominent places near each public entrance. You must post this notice 
as soon as you receive it. 

(b) You must notify the parents of each child in your care that 
we are attempting to take adverse action. You must send a copy of the 
notice of the adverse action from us to the parents within five days of 
your receipt of the notice. You must send the notice by certified mail 
and give us a copy of each return receipt (the green card) within five 
days after the receipt is returned to you. 

(c) Neither of these notice requirements apply to: 

(1) A denial; or 

(2) An adverse amendment. 

§745.8657. Whom may Licensing inform when attempting to deny, 
suspend, revoke, or refuse to renew my permit? 

(a) The fact that we are attempting to deny, suspend, revoke, 
or refuse to renew your permit is available to the public. 

(b) We will inform the following that we are attempting to sus-
pend, revoke, or refuse to renew your permit: 

(1) The Texas Workforce Commission Local Workforce 
Board or the Child and Adult Care Food Program, if you are a child 
day-care operation participating in that program; 

(2) The Department of Family and Protective Services 
(DFPS), if you are a residential child care operation who cares for a 
child in DFPS conservatorship; or 

(3) Any other state or federal program or agency, as appro-
priate. 

(c) When we inform a program or agency under subsection 
(b), we will include whether you may care for children pending any 
due process. 

§745.8659. Will there be any publication of the denial, suspension, 
[or] revocation, or refusal to renew [of] my permit? 

(a) If you waive the administrative review and due process 
hearing or if the denial, suspension, [or] revocation, or refusal to renew 
your permit is upheld in the process, we will publish a notice of the ad-
verse action taken against you on the Licensing consumer [DFPS's In-
ternet] website along with other information regarding your child-care 
services. 

(b) In addition, we will send notification of the outcomes of 
the administrative review and the due process hearing to those state 
and federal programs or [and] agencies that we previously informed of 
the adverse action. 

§745.8661. What notice must I provide parents when the denial, sus-
pension, [or] revocation, or refusal to renew [of] my permit is final? 

If you are operating at the time you receive the final notice, you must 
notify the parents of each child that is enrolled of the denial, suspension, 
[or] revocation, or refusal to renew [of] your permit. You must send 
notice of this action to the parents by certified mail within five days of 
the receipt of the notice of the denial, suspension, [or] revocation, or 
refusal to renew. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005094 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
26 TAC §§745.8653, 745.8655, 745.8657 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. 
The repeals affect Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
§745.8653. What happens if I do not correct the deficiency during the 
suspension period? 

§745.8655. Are there any notice requirements when Licensing at-
tempts to take adverse action against my operation? 

§745.8657. Will Licensing inform anyone that they are attempting to 
deny, suspend, or revoke my permit? 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005095 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 4. JUDICIAL ACTIONS 
26 TAC §§745.8681, 745.8683, 745.8685, 745.8687 

STATUTORY AUTHORITY 

The amendments and new section are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies, and §531.02011, which transferred the regulatory functions 
of the Department of Family and Protective Services to HHSC. 
The amendments and new section affect Texas Govern-
ment Code §531.0055 and Texas Human Resources Code, 
§§42.041(b), 42.042, 42.046, 42.0462, 42.048, 42.049, 42.0495, 
42.050, 42.052, 42.0704, 42.071, 42.072, 42.078, 42.251, 
42.252, 42.253, and 42.255. 
§745.8681. What judicial actions may Licensing impose? 
Only courts may impose judicial actions. The judicial actions we may 
ask the court to order include the following: 
Figure: 26 TAC §745.8681 
[Figure: 26 TAC §745.8681] 

§745.8683. Whom may Licensing inform when taking a judicial ac-
tion against my operation? 

(a) The fact that we are taking a judicial action against your 
operation is available to the public. 

(b) We will inform the following that we are taking a judicial 
action against your operation: 

(1) The Texas Workforce Commission Local Workforce 
Board or the Child and Adult Care Food Program, if you are a child 
day-care operation participating in that program; 

(2) The Department of Family and Protective Services 
(DFPS), if you are a residential child care operation who cares for a 
child in DFPS conservatorship; or 

(3) Any other state or federal program or agency, as appro-
priate. 

(c) When we inform a program or agency under subsection (b) 
of this section, we will include whether: 

(1) We have obtained a temporary restraining order pre-
venting your operation from caring for children; 

(2) We are attempting to extend the order or make it per-
manent; and 

(3) Your operation may care for children pending a final 
hearing in the matter. 

§745.8685. What steps must I take regarding children in my care 
when [When] a court orders me to [order instructs me to suspend and] 
close my operation immediately[, what happens to the children in my 
care]? 

(a) When a court orders you to close your operation immedi-
ately: 
Figure: 26 TAC §745.8685(a) 

[(a) For child day care, you must notify the parents to pick up 
their children within four hours or by the end of the workday, whichever 
is longer. For residential child care, a parent, guardian, or managing 
conservator of the child must make other arrangements for the child's 
care. If the child was placed by a state agency, such as Mental Health 
Mental Retardation (MHMR) or Child Protective Services, that agency 
should be notified.] 

(b) In addition to notifying the parents as required in subsec-
tion (a) of this section, within five days of delivery of the temporary 
restraining order (TRO) you must inform the parents of each child in 
care or enrolled in the operation of the reason for the closure and the 
length of the closure by: 

(1) Sending to each parent a copy of the TRO by certified 
mail [a copy of the TRO] and giving us a copy of each return receipt 
(the green card) within five days after the receipt is returned to you; or 

(2) Delivering a copy of the TRO in person to the parents 
when the child is picked up from your care[,] and giving us a copy of 
an acknowledgment of receipt of the TRO that the parents signed. 

§745.8687. Will there be any type of publication of the judicial action 
taken against me? 

Yes, once there is a final court order, we will publish a notice of the 
judicial action taken against you on Licensing's consumer website [in 
the local newspaper]. In addition, we will send notifications of the 
outcome of the final judicial action to those state and federal programs 
or [and] agencies that we had [were] previously informed of the judicial 
action [temporary restraining order]. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005096 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
26 TAC §745.8683 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services agencies, and §531.02011, which 
transferred the regulatory functions of the Department of Family 
and Protective Services to HHSC. 
The repeal affects Texas Government Code §531.0055 and 
Texas Human Resources Code, §§42.041(b), 42.042, 42.046, 
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42.0462, 42.048, 42.049, 42.0495, 42.050, 42.052, 42.0704, 
42.071, 42.072, 42.078, 42.251, 42.252, 42.253, and 42.255. 
§745.8683. Will anyone be informed of the judicial action being taken 
against me? 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005097 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 5. MONETARY ACTIONS 
26 TAC §§745.8711, 745.8713, 745.8714 

STATUTORY AUTHORITY 

The amendments and new section are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies, and §531.02011, which transferred the regulatory functions 
of the Department of Family and Protective Services to HHSC. 
The amendments and new section affect Texas Govern-
ment Code §531.0055 and Texas Human Resources Code, 
§§42.041(b), 42.042, 42.046, 42.0462, 42.048, 42.049, 42.0495, 
42.050, 42.052, 42.0704, 42.071, 42.072, 42.078, 42.251, 
42.252, 42.253, and 42.255. 
§745.8711. What monetary actions may Licensing impose? 

We may impose administrative penalties or ask the court to order civil 
penalties, which are described below: 
Figure: 26 TAC §745.8711 
[Figure: 26 TAC §745.8711] 

§745.8713. When may Licensing impose an administrative [a mone-
tary] penalty before a corrective action? 

(a) We may impose an administrative [a monetary] penalty be-
fore imposing a corrective action any time we find a deficiency of a high 
risk minimum standard, including a deficiency for: 

(1) The abuse, neglect, or exploitation of a child; [A vi-
olation of a high risk standard, as identified on the Licensing public 
website, and the Licensing enforcement methodology; or] 

(2) A safety hazard standard; 

(3) A safe sleeping standard; 

(4) Any standard establishing times for reporting informa-
tion to a parent or Licensing; 

(5) A supervision standard; or 

(6) [(2)] One of the following background check standards: 

(A) A failure to timely submit the information required 
to conduct a background check under Subchapter F of this chapter (re-
lating to Background Checks) on two or more occasions; 

(B) You knowingly allow a person to be present at your 
operation before you receive notification from the Centralized Back-
ground Check Unit (CBCU) that a person is eligible, eligible with con-
ditions, or provisionally eligible with conditions to be present at your 
operation; 

(C) You knowingly allow a subject of a background 
check to be present at your operation after you have received notifica-
tion from the CBCU that the subject is ineligible to be present at your 
operation; or 

(D) You violate a condition or restriction that the CBCU 
has placed on the subject of a background check at your operation as 
part of the CBCU background check determination. 

(b) For more information regarding deficiencies that may re-
sult in an administrative penalty, go to the Child Care Regulation En-
forcement Actions page on hhs.texas.gov. 

§745.8714. What penalty amounts must Licensing recommend for 
certain deficiencies? 

(a) Except for subsection (b) of this section, an administrative 
penalty for a deficiency is based on the maximum number of children 
the operation is authorized to provide care for or the number of chil-
dren under the care of a child-placing agency, and may not exceed the 
following amounts: 

(1) For deficiencies that occur in a child day-care opera-
tion: 
Figure: 26 TAC §745.8714(a)(1) 

(2) For deficiencies that occur in a residential child-care 
operation: 
Figure: 26 TAC §745.8714(a)(2) 

(b) For the following deficiencies, Licensing must recommend 
the following penalty amounts: 
Figure 26 TAC §745.8714(b) 

(c) For a penalty that Licensing assesses under subsection (a) 
of this section, Licensing may assess the penalty for each day the defi-
ciency occurs. 

(d) For penalty that Licensing assesses under subsections 
(b)(3) - (5), Licensing must recommend $50 for the initial deficiency 
and an additional $50 for each day the deficiency continues to occur. 

§745.8715. When may Licensing impose an administrative penalty 
against a controlling person? 

We may impose an administrative penalty against a controlling person 
when the controlling person: 

(1) Violates a term of a license or registration; 

(2) Makes a statement about a material fact that the person 
knows or should know is false: 

(A) On an application for the issuance of a license or 
registration or an attachment to the application; or 

(B) In response to a matter under investigation; 

(3) Refuses to allow a representative of Licensing [DFPS] 
to inspect: 

(A) A book, record, or file required to be maintained by 
the child care [child-care] operation; or 

(B) Any part of the premises of the child care [child-
care] operation; 
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(4) Purposefully interferes with the work of a Licensing 
[DFPS] representative or the enforcement of Texas Human Resources 
Code (HRC), Chapter 42; or 

(5) Fails to pay a penalty assessed under HRC, Chapter 
42, on or before the date the penalty is due as determined under HRC 
§42.078. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005099 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 746. MINIMUM STANDARDS FOR 
CHILD-CARE CENTERS 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to 
§§746.201, 746.305, 746.307, 746.701, 746.801, 746.3605, 
and 746.3607; and new §§746.203, 746.205, 746.207, 746.309, 
and 746.311 in Title 26, Texas Administrative Code, Chapter 
746, Minimum Standards for Child-Care Centers. 
BACKGROUND AND PURPOSE 

The purpose of this proposal is to implement the portions of Sen-
ate Bill (S.B.) 568, 86th Legislature, Regular Session, 2019, that 
amended Chapter 42, Human Resources Code (HRC) to require 
HHSC Child Care Regulation (CCR) to establish minimum stan-
dards for safe sleeping, expand liability insurance requirements, 
and alter reporting requirements for certain incidents and defi-
ciencies. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §746.201 (1) updates grammar 
and language for better readability and understanding; (2) re-
places an abbreviation with the name of an agency; (3) replaces 
a citation with a requirement for a child-care center to comply 
with proposed new liability rules; and (4) corrects the name of 
the agency. 
Proposed new §746.203 includes the statutory requirement that 
a child-care center have liability insurance of at least $300,000 
for each occurrence of negligence that covers injury to a child, 
unless there is an acceptable reason not to have the insurance. 
The child-care center must also submit proof of coverage to Li-
censing each year. 
Proposed new §746.205 lists the statutory exceptions for the lia-
bility insurance referred to in proposed new §746.203. The rule 
also includes the requirement that a child-care center provide 
written notification to Licensing if the child-care center is unable 
to carry or stops carrying the insurance because of one of the 
exceptions. 
Proposed new §746.207 requires a child-care center to provide 
written parental notification if the center cannot carry the required 

liability insurance, and the notification must be made (1) before 
admitting a child; or (2) within 14 days of the liability insurance 
coverage ending, if the child-care center previously carried the 
liability insurance and subsequently stopped carrying it. The pro-
posed rule also allows a child-care center to use the form on the 
Licensing provider website to notify parents. 
The proposed amendment to §746.305 (1) specifies that a child-
care center must notify Licensing of an injury to a child that re-
quires medical treatment; (2) adds a requirement for a child-care 
center to notify Licensing if a child in care sustains an injury that 
requires hospitalization or shows signs or symptoms of an illness 
that requires hospitalization; (3) updates grammar and punctua-
tion throughout the rule for better readability and understanding; 
and (4) renumbers the rules accordingly. 
The proposed amendment to §746.307 (1) adds a requirement 
for a child-care center to immediately notify the parent if there is 
an allegation that the child has been abused, neglected, or ex-
ploited; (2) updates language and grammar throughout the rule 
for better readability and understanding; (3) updates the parental 
notification requirement regarding injuries to require a child-care 
center to notify the parent if the child is injured and requires med-
ical treatment or hospitalization; and (4) adds a requirement for 
a child-care center to notify a parent if a child shows signs or 
symptoms of an illness that requires hospitalization. 
Proposed new §746.309 (1) requires a child-care center to no-
tify the parent of each child attending the child-care center when 
Licensing determines the center has a deficiency related to safe 
sleeping or in the standard related to the abuse, neglect, or ex-
ploitation of a child; and (2) outlines the specific safe sleeping 
standards that require notification. 
Proposed new §746.311 outlines how a child-care center is re-
quired to notify parents of a deficiency in safe sleeping or in the 
standard related to the abuse, neglect, or exploitation of a child 
in care as required by proposed new §746.309. The proposed 
rule requires a child-care center to notify parents in writing within 
five days of receiving notification of the deficiency and use pre-
scribed Licensing forms for those notifications. 
The proposed amendment to §746.701 (1) updates the rule title 
for better readability and understanding; (2) updates grammar for 
better readability and understanding; (3) adds a form number for 
the Licensing Incident/Illness Report Form; (4) updates the rule 
to require a child-care center to use the Licensing Incident/Ill-
ness Report or similar form to document (A) child injuries that 
require medical treatment or hospitalization; (B) child illnesses 
that require hospitalization; and (C) incidents of a child in care 
or employee contracting a communicable disease deemed no-
tifiable by the Texas Department of State Health Services; and 
(4) renumbers the rule accordingly. 
The proposed amendment to §746.801 (1) updates citations; (2) 
adds a requirement for a child-care center to maintain proof that 
the center has notified parents in writing that the child-care cen-
ter does not carry liability insurance, if applicable; (3) removes 
an abbreviation; (4) corrects the name of the agency; (5) up-
dates language involving cribs for consistency with other Licens-
ing chapters; and (6) adds a requirement for a child-care center 
to maintain proof that the center has notified parents in writing of 
deficiencies in safe sleeping and abuse, neglect, or exploitation. 
The proposed amendment to §746.3605 (1) updates the rule ti-
tle for better readability and understanding; (2) clarifies how a 
child-care center must respond when a child in care becomes ill 
but does not require immediate treatment by a health-care pro-
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fessional or hospitalization; and (3) adds requirements regarding 
how a child-care center must respond when a child becomes ill 
while in care and requires immediate treatment by a healthcare 
professional or hospitalization. 
The proposed amendment to §746.3607 (1) updates the rule ti-
tle and language in the rule to remove previous requirements 
involving illnesses, as those requirements are now included in 
proposed §746.3605; and (2) replaces the word "attention" with 
"treatment" as it applies to a health-care professional addressing 
injuries sustained in care. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years the rules will be in effect, enforcing or 
administering the rules does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions); 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs 
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules (1) are necessary to protect the health, 
safety, and welfare of the residents of Texas; (2) do not impose a 
cost on regulated persons; and (3) are necessary to implement 
legislation that does not specifically state that §2001.0045 ap-
plies to the rules. 
PUBLIC BENEFIT AND COSTS 

Jean Shaw, Associate Commissioner for Child Care Regulation, 
has determined that for each year of the first five years the rules 
are in effect, the public benefit will be (1) improved awareness of 
sleep safety for children in care; (2) compliance with statutory re-
quirements; and (3) increased communication and transparency 
in child-care operations that will allow parents to make a more 

informed choice when choosing and maintaining a relationship 
with a child-care operation. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons required to comply with the proposed rules because the 
proposal does not impose any additional costs or fees on per-
sons required to comply with these rules. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Aimee Belden by email at Aimee.Belden@hhsc.state.tx.us. 
Written comments on the proposal may be submitted to Aimee 
Belden, Rules Writer, Child Care Regulation, Texas Health and 
Human Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCLRules@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R026" in the subject 
line. 
SUBCHAPTER B. ADMINISTRATION AND 
COMMUNICATION 
DIVISION 1. PERMIT HOLDER 
RESPONSIBILITIES 
26 TAC §§746.201, 746.203, 746.205, 746.207 

STATUTORY AUTHORITY 

The amendments and new sections are authorized by Texas 
Government Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 
The amendments and new sections affect Texas Government 
Code §531.0055 and Texas Human Resources Code §42.042. 
§746.201. What are my responsibilities as the permit holder? 

You are responsible for [the following]: 

(1) Developing and implementing your child-care center's 
operational policies, which must comply with or exceed the minimum 
standards specified in this subchapter; 

(2) Developing written personnel policies, including job 
descriptions, job responsibilities, and requirements; 

(3) Making provisions for training that comply with Divi-
sion 4, Subchapter D of this chapter (relating to Professional Develop-
ment); 
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(4) Designating a child-care center director who meets 
minimum standard qualifications and has daily, on-site responsibility 
for the operation of the child-care center; 

(5) Reporting and ensuring your employees and volunteers 
report suspected abuse, neglect, or exploitation directly to the Texas 
Department of Family and Protective Services [DFPS] without dele-
gating this responsibility, as required by [the] Texas Family Code[,] 
§261.101; 

(6) Ensuring all information related to background checks 
is kept confidential, as required by the Human Resources Code, 
§40.005(d) and (e); 

(7) Ensuring parents can [have the opportunity to] visit the 
child-care center any time during the child-care center's hours of opera-
tion to observe their child, program activities, the building, the grounds, 
and the equipment without having to secure prior approval; 

(8) Complying with the [Maintaining] liability insurance 
requirements in this division[, as required by the Human Resources 
Code §42.049, if we license you to care for 13 or more children]; 

(9) Complying with the child-care licensing law found in 
Chapter 42 of the Human Resources Code, the applicable minimum 
standards, and other applicable rules in the Texas Administrative Code; 

(10) Reporting to Licensing [DFPS] any Department of 
Justice substantiated complaints related to Title III of the Americans 
with Disabilities Act, which applies to commercial public accommo-
dations; and 

(11) Ensuring the total number of children in care at the 
center or away from the center, such as during a field trip, never exceeds 
the licensed capacity of the center. 

§746.203. What are the liability insurance requirements? 

Unless you have an acceptable reason not to have the insurance, you 
must: 

(1) Have liability insurance coverage: 

(A) Of at least $300,000 for each occurrence of negli-
gence; and 

(B) That covers injury to a child that occurs while the 
child is in your care, regardless of whether the injury occurs on or off 
the premises of your operation; and 

(2) Provide proof of coverage to Licensing each year by the 
anniversary date of the issuance of your permit. 

§746.205. What are acceptable reasons not to have liability insur-
ance? 

(a) You do not have to have liability insurance that meets the 
requirements of §746.203 of this division (relating to What are the lia-
bility insurance requirements?) if you cannot carry insurance because: 

(1) Of financial reasons; 

(2) You are unable to locate an underwriter who is willing 
to issue a policy to the operation; or 

(3) You have already exhausted the limits of a policy that 
met the requirements. 

(b) If you cannot carry liability insurance or stop carrying the 
insurance because of a reason listed in subsection (a) of this section, 
you must send written notification to Licensing by the anniversary date 
of the issuance of your permit. Your notification must include the rea-
son that you cannot carry the insurance. 

§746.207. When must I notify parents that I do not carry liability in-
surance? 

(a) If you do not carry liability insurance that meets the re-
quirements of §746.203 of this division (relating to What are the liabil-
ity insurance requirements?), then you must notify the parent of each 
child in your care in writing that you do not carry liability insurance 
before you admit the child into your care. 

(b) If you previously carried the liability insurance and subse-
quently stop carrying the liability insurance, then you must notify the 
parent of each child in your care in writing that you do not carry the 
insurance within 14 days after you stop carrying it. 

(c) You may use Form 2962, Verification of Liability Insur-
ance, located on the Licensing provider website, to notify parents. Re-
gardless of whether you use this form, you must be able to demon-
strate that you provided written notice to the parent of each child in 
your care, as required in §746.801(6) of this chapter (relating to What 
records must I keep at my child-care center?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005123 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 2. REQUIRED NOTIFICATION 
26 TAC §§746.305, 746.307, 746.309, 746.311 

STATUTORY AUTHORITY 

The amendments and new sections are authorized by Texas 
Government Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 
The amendments and new sections affect Texas Government 
Code §531.0055 and Texas Human Resources Code §42.042. 
§746.305. What other situations require notification to Licensing? 

(a) You must notify us as soon as possible, but no later than 
two days after: 

(1) Any occurrence that renders all or part of your center 
unsafe or unsanitary for a child; 

(2) Injury to a child in your care that requires medical treat-
ment by a health-care professional or hospitalization; 

(3) A child in your care shows signs or symptoms of an 
illness that requires hospitalization; 

(4) [(3)] You become aware that an employee or child in 
your care contracts an illness deemed notifiable by the Texas Depart-
ment of State Health Services [(DSHS)] as specified in 25 TAC Chapter 
97, Subchapter A (relating to Control of Communicable Diseases); 
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(5) [(4)] A person for whom [which] you are required to re-
quest a background check under Chapter 745, Subchapter F of this title 
(relating to Background Checks) is arrested or charged with a crime; 

(6) [(5)] The occurrence of any other situation[,] that 
[which] places a child at risk, such as forgetting a child in a center 
vehicle or on the playground or not preventing a child from wandering 
away from the child-care center unsupervised; and 

(7) [(6)] A new individual becomes a controlling person 
at your operation, or an individual that was previously a controlling 
person ceases to be a controlling person at your operation. 

(b) You must notify us immediately if a child dies while in 
your care. 

§746.307. What emergency or medical situations must I notify par-
ents about? 

(a) You must notify the parent of a child immediately if there 
is an allegation that the child has been abused, neglected, or exploited, 
as defined in Texas Family Code §261.001, while in your care. 

(b) (a)] After you ensure the safety of the child, you must no-
tify the parent of the child immediately after the [a] child: 

(1) Is injured and the injury requires medical treatment 
[attention] by a health-care professional or hospitalization; 

(2) Shows signs or symptoms of an illness that requires 
hospitalization; 

[(2) Has a sign or symptom requiring exclusion from the 
child-care center as specified in Subchapter R of this chapter (relating 
to Health Practices)]; 

(3) Has been involved in any situation that placed the child 
at risk. For example, a caregiver forgetting the [a] child in a center 
vehicle or failing to prevent the [not preventing a] child from wandering 
away from the child-care center unsupervised; or 

(4) Has been involved in any situation that renders the 
child-care center unsafe, such as a fire, flood, or damage to the 
child-care center as a result of severe weather. 

(c) [(b)] You must notify the parent of less serious injuries 
when the parent picks the child up from the child-care center. Less 
serious injuries include[, but are not limited to,] minor cuts, scratches, 
and bites from other children requiring first-aid treatment by employ-
ees. 

(d) [(c)] You must provide written notice to the parent of each 
child attending [notify all parents of children in] the child-care center 
[in writing and] within 48 hours of becoming aware that a child in your 
care or an employee has contracted a communicable disease deemed 
notifiable by the Texas Department of State Health Services, as speci-
fied in 25 TAC Chapter 97, Subchapter A (relating to Control of Com-
municable Diseases). 

(e) [(d)] You must provide written notice to the parent of each 
child in a group within 48 hours [to the parents of all children in a 
group] when there is an outbreak of lice or other infestation in the 
group. You must either post this notice in a prominent and publicly 
accessible place where parents can easily view it or send an individual 
note to each parent. 

§746.309. What are the notification requirements when Licensing 
finds my center deficient in a standard related to safe sleeping or the 
abuse, neglect, or exploitation of a child? 

(a) You must notify the parent of each child attending your 
child-care center of a deficiency in: 

(1) A safe sleeping standard noted in subsection (b) of this 
section; or 

(2) The abuse, neglect, or exploitation standard in 
§746.1201(4) of this chapter (relating to What general responsibilities 
do my child-care center employees have?). 

(b) The following are safe sleeping standards requiring notifi-
cation: 

(1) §746.2409(a)(1) of this chapter (relating to What spe-
cific safety requirements must my cribs meet?); 

(2) §746.2411(2)(A) of this chapter (relating to Are play 
yards allowed?); 

(3) §746.2415(a)(5) and (b) of this chapter (relating to 
What specific types of equipment am I prohibited from using with 
infants?); 

(4) §746.2426 of this chapter (relating to May I allow in-
fants to sleep in a restrictive device?); 

(5) §746.2427 of this chapter (relating to Are infants re-
quired to sleep on their backs?); 

(6) §746.2428 of this chapter (relating to May I swaddle an 
infant to help the infant sleep?); and 

(7) §746.2429 of this chapter (relating to If an infant has 
difficulty falling asleep, may I cover the infant's head or crib?). 

§746.311. How must I notify parents of a safe sleeping deficiency or 
an abuse, neglect, or exploitation deficiency? 

(a) Within five days after you receive notification of a defi-
ciency described in §746.309 of this division (relating to What are the 
notification requirements when Licensing finds my center deficient in 
a standard related to safe sleeping or the abuse, neglect, or exploitation 
of a child in care?), you must notify the parents of each child attending 
your child-care center at the time of notification, including a child who 
may not have been in care on the day of the actual incident. 

(b) If the deficiency is for a safe sleeping standard, you must 
notify the parents using Form 2970, Notification of Safe Sleeping De-
ficiency, located on the Licensing provider website. 

(c) If the deficiency is for the standard related to the abuse, ne-
glect, or exploitation of a child in care, you must notify the parents us-
ing Form 7266, Notification of Abuse/Neglect/Exploitation Deficiency, 
located on the Licensing provider website. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005124 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER C. RECORD KEEPING 
DIVISION 2. RECORDS OF ACCIDENTS AND 
INCIDENTS 
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26 TAC §746.701 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§746.701. What [Must I keep a] written records [record] must I keep 
of accidents and incidents that occur at my child-care center? 
[Yes.] You must record the following information on the [use a] Li-
censing Incident/Illness Report Form 7239 [form,] or another [other] 
form that contains [containing] at least the same information[, to record 
information regarding]: 

(1) An injury to a child in care [Injuries] that required med-
ical treatment [attention] by a health-care professional or hospitaliza-
tion; [and] 

(2) An illness that required the hospitalization of a child in 
care; 

(3) An incident of a child in care or employee contracting a 
communicable disease deemed notifiable by the Texas Department of 
State Health Services, as specified in 25 TAC Chapter 97, Subchapter 
A (relating to Control of Communicable Diseases); and 

(4) [(2)] Any other situation that placed a child at risk, such 
as forgetting a child in a center vehicle or not preventing a child from 
wandering away from the child-care center unsupervised. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005125 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 3. RECORDS THAT MUST BE KEPT 
ON FILE AT THE CHILD-CARE CENTER 
26 TAC §746.801 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§746.801. What records must I keep at my child-care center? 
You must maintain and make the following records available for our 
review upon request, during hours of operation. Paragraphs (14), (15), 
and (16) of this section are optional, but if provided will allow Licens-

ing to avoid duplicating the evaluation of standards that have been eval-
uated by another state agency within the past year: 

(1) Children's records, as specified in Division 1 of this 
subchapter (relating to Records of Children); 

(2) Infant feeding instructions, as required in §746.2421 of 
this chapter [title] (relating to What written feeding instructions must I 
obtain for an infant not ready for table food?), if applicable; 

(3) Personnel and training records according to Division 4 
of this subchapter (relating to Personnel Records); 

(4) Licensing Child-Care Center Director's Certificate; 

(5) Attendance records or time sheets listing all days and 
hours worked for each employee; 

(6) Proof of current [Verification of] liability insurance 
coverage or, if applicable, that you have provided written notice to the 
parent of each child that you do not carry the insurance; 

(7) Medication records, if applicable; 

(8) Playground maintenance checklists; 

(9) Pet vaccination records, if applicable; 

(10) Safety documentation for emergency drills, fire extin-
guishers, and smoke detectors; 

(11) Most recent fire inspection report, including any writ-
ten approval from the fire marshal to provide care above or below 
ground level, if applicable; 

(12) Most recent sanitation inspection report; 

(13) Most recent gas inspection report, if applicable; 

(14) Most recent Texas Department of State Health Ser-
vices['] immunization compliance review form, if applicable; 

(15) Most recent Texas Department of Agriculture Child 
and Adult Care Food Program [(CACFP)] report, if applicable; 

(16) Most recent local workforce board Child-Care Ser-
vices Contractor inspection report, if applicable; 

(17) Record of pest extermination, if applicable; 

(18) Most recent Licensing [DFPS] form certifying that 
you have reviewed each of the bulletins and notices issued by the 
United States Consumer Product Safety Commission regarding unsafe 
children's products and that there are no unsafe children's products in 
use or accessible to children in the child-care center; 

(19) A daily tracking system for when a child's care begins 
and ends, as specified in §746.631 of this subchapter [title] (relating to 
Must I have a system for signing children in and out of my care?); 

(20) Documentation for all full-size and non-full-size cribs, 
as specified in §746.2409(a)(9) of this chapter [title] (relating to What 
specific safety requirements must my cribs meet?); [, if applicable; and] 

(21) Documentation for vehicles, as specified in §746.5627 
of this chapter [title ](relating to What documentation must I keep at the 
child-care center for each vehicle used to transport children in care?), 
if applicable; and 

(22) Proof that you have notified parents in writing of de-
ficiencies in safe sleeping and abuse, neglect, or exploitation, as spec-
ified in §746.309 of this chapter (relating to What are the notification 
requirements when Licensing finds my center deficient in a standard re-
lated to safe sleeping or the abuse, neglect, or exploitation of a child?) 
and §746.311 of this chapter (relating to How must I notify parents of 

45 TexReg 9150 December 18, 2020 Texas Register 



a safe sleeping deficiency or an abuse, neglect, or exploitation defi-
ciency?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005126 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER R. HEALTH PRACTICES 
DIVISION 3. ILLNESS AND INJURY 
26 TAC §746.3605, §746.3607 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§746.3605. How must caregivers respond when [What if] a child be-
comes ill [while in care]? 

(a) If a child becomes ill while in your care but does not require 
immediate treatment by a health-care professional or hospitalization, 
you must: 

(1) Contact the parent to pick up the child; 

(2) Care for the child apart from other children; 

(3) Give appropriate attention and supervision until the 
parent picks the child up; and 

(4) Give extra attention to hand washing and sanitation if 
the child has diarrhea or vomiting. 

(b) If a child becomes ill while in your care and requires im-
mediate treatment by a health-care professional or hospitalization, you 
must: 

(1) Contact emergency medical services (or take the child 
to the nearest emergency room after you have ensured the supervision 
of other children in the group); 

(2) Give the child first-aid treatment or CPR when needed; 

(3) Contact the child's parent; 

(4) Contact the physician or other health-care professional 
identified in the child's record; and 

(5) Ensure the supervision of other children in the group. 

§746.3607. How must [should] caregivers respond when a child is 
injured and [to an illness or injury that] requires immediate treatment 
by [the immediate attention of] a health-care professional? 

For an [illness or] injury that requires [the] immediate treatment by 
[attention of] a health-care professional, you must: 

(1) Contact emergency medical services (or take the child 
to the nearest emergency room after you have ensured the supervision 
of other children in the group); 

(2) Give the child first-aid treatment or CPR when needed; 

(3) Contact the child's parent; 

(4) Contact the physician or other health-care professional 
identified in the child's record; and 

(5) Ensure supervision of other children in the group. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005127 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 747. MINIMUM STANDARDS FOR 
CHILD-CARE HOMES 
SUBCHAPTER B. ADMINISTRATION AND 
COMMUNICATION 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments to 
§§747.207, 747.303, 747.305, 747.701, 747.801, 747.3405, 
and 747.3407; and new §§747.209, 747.211, 747.213, 747.307, 
and 747.309 in Title 26, Texas Administrative Code, Chapter 
747, Minimum Standards for Child Care Homes. 
BACKGROUND AND PURPOSE 

The purpose of this proposal is to implement the portions of Sen-
ate Bill (S.B.) 568, 86th Legislature, Regular Session, 2019, that 
amended Chapter 42, Human Resources Code (HRC) to require 
HHSC Child Care Regulation (CCR) to establish minimum stan-
dards for safe sleeping, expand liability insurance requirements, 
and alter reporting requirements for certain incidents and defi-
ciencies. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §747.207 (1) updates the citation 
to the Texas Family Code to the correct section number; (2) up-
dates grammar and language for better readability and under-
standing; (3) clarifies that a child-care home must make reports 
of abuse, neglect, or exploitation directly to the Texas Depart-
ment of Family and Protective Services; (4) adds a requirement 
for a child-care home to comply with proposed new liability rules; 
and (5) renumbers the rules accordingly. 
Proposed new §747.209 includes the statutory requirement that 
a child-care home have liability insurance of at least $300,000 
for each occurrence of negligence that covers injury to a child, 
unless there is an acceptable reason not to have the insurance. 
The child-care home must also submit proof of coverage to Li-
censing each year. 
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Proposed new §747.211 lists the statutory exceptions for the lia-
bility insurance referred to in proposed new §747.209. The rule 
also includes the requirement that a child-care home provide 
written notification to Licensing if the child-care home is unable 
to carry or stops carrying the insurance because of one of the 
exceptions. 
Proposed new §747.213 requires a child-care home to provide 
written parental notification if the home cannot carry the required 
liability insurance, and the notification must be made (1) before 
admitting a child; (2) for current children in care, by May 25, 
2021, if the child-care home received its permit before April 25, 
2021, and cannot obtain the liability insurance by that date; or 
(3) within 14 days of the liability insurance coverage ending, if 
the child-care home previously carried the liability insurance and 
subsequently stopped carrying it. The proposed rule also allows 
a child-care home to use the form on the Licensing provider web-
site to notify parents. 
The proposed amendment to §747.303 (1) specifies that a child-
care home must notify Licensing of an injury to a child that re-
quires medical treatment; (2) adds a requirement for a child-care 
home to notify Licensing if a child in care sustains an injury that 
requires hospitalization or shows signs or symptoms of an ill-
ness that requires hospitalization; (3) updates grammar for bet-
ter readability and understanding; and (4) renumbers the rules 
accordingly. 
The proposed amendment to §747.305 (1) adds a requirement 
for a child-care home to immediately notify the parent if there is 
an allegation that the child has been abused, neglected, or ex-
ploited; (2) updates language and grammar throughout the rule 
for better readability and understanding; (3) updates the parental 
notification requirement regarding injuries to require a child-care 
home to notify the parent if the child is injured and requires medi-
cal treatment or hospitalization; and (4) adds a requirement for a 
child-care home to notify a parent if a child shows signs or symp-
toms of an illness that requires hospitalization. 
Proposed new §747.307 (1) requires a child-care home to no-
tify the parent of each child attending the child-care home when 
Licensing determines the home has a deficiency related to safe 
sleeping or in the standard related to the abuse, neglect, or ex-
ploitation of a child; and (2) outlines the specific safe sleeping 
standards that require notification. 
Proposed new §747.309 outlines how a child-care home is re-
quired to notify parents of a deficiency in safe sleeping or in the 
standard related to the abuse, neglect, or exploitation of a child 
in care as required by proposed new §747.307. The proposed 
rule requires a child-care home to notify parents in writing within 
five days of receiving notification of the deficiency and use pre-
scribed Licensing forms for those notifications. 
The proposed amendment to §747.701 (1) updates the rule title 
for better readability and understanding; (2) updates grammar for 
better readability and understanding; (3) adds a form number for 
the Licensing Incident/Illness Report Form; (4) updates the rule 
to require a child-care home to use the Licensing Incident/Illness 
Report or similar form to document (A) child injuries that require 
medical treatment or hospitalization; (B) child illnesses that re-
quire hospitalization; and (C) incidents of a child in care or care-
giver contracting a communicable disease deemed notifiable by 
the Texas Department of State Health Services; and (4) renum-
bers the rule accordingly. 
The proposed amendment to §747.801 (1) updates citations; (2) 
removes an abbreviation; (3) corrects the name of the agency; 

(4) updates language involving cribs for consistency with other 
Licensing chapters; (5) adds a requirement for a child-care home 
to maintain proof that the home has liability insurance cover-
age, if applicable, or has notified parents in writing that the home 
does not carry liability insurance; and (6) adds a requirement for 
a child-care home to maintain proof that the home has notified 
parents in writing of deficiencies in safe sleeping and abuse, ne-
glect, or exploitation. 
The proposed amendment to §747.3405 (1) updates the rule ti-
tle for better readability and understanding; (2) clarifies how a 
child-care home must respond when a child in care becomes ill 
but does not require immediate treatment by a health-care pro-
fessional or hospitalization; and (3) adds requirements regarding 
how a child-care home must respond when a child becomes ill 
while in care and requires immediate treatment by a healthcare 
professional or hospitalization. 
The proposed amendment to §747.3407 (1) updates the rule ti-
tle and language in the rule to remove previous requirements 
involving illnesses, as those requirements are now included in 
proposed §747.3405; and (2) replaces the word "attention" with 
"treatment" as it applies to a health-care professional addressing 
injuries sustained in care. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years the rules will be in effect, enforcing or 
administering the rules does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions); 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there could be an adverse 
economic effect on small and micro-businesses, but no adverse 
economic effect on rural communities. 
Chapter 206 of Texas Government Code defines a small busi-
ness as one that is for-profit with fewer than 100 employees. A 
micro-business is one that is for-profit with fewer than 20 employ-
ees. Based on data obtained from the 2019 CCR Data Book as 
of August 20, 2020, CCR estimates that there are approximately 
4,914 Licensed and Registered Child-Care Homes required to 
comply with the rules. These homes are limited to caring for 
a maximum of 12 children. CCR assumes that all Licensed 
and Registered Child-Care Homes (4,914 homes) are for-profit 
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homes with less than 20 employees and qualify as small busi-
nesses and micro-businesses. 
The projected economic impact on small businesses and micro-
businesses is limited to proposed new §747.209. 
CCR staff developed the methodologies used to calculate the 
fiscal impact of this rule. The impact was calculated using cost 
research conducted by staff and assumptions regarding child-
care practices. The key assumptions and methodologies are 
described in detail below, as these underlie the individual impact 
calculations that are projected to have a fiscal impact on at least 
some licensed and registered child-care homes. 
Section 747.209 requires liability insurance coverage in the 
amount of at least $300,000 for each occurrence of negligence, 
unless there is an acceptable reason not to have the insurance. 
The section also requires that the insurance cover injury to a 
child that occurs either at the child-care home or off the premises 
while the child is in care. Two insurance companies that were 
contacted indicated an approximate insurance cost per year 
would be between $600 and $1,600 per year. Currently, CCR 
posts to the HHSC provider website any deficient minimum 
standards. It is unclear whether this will have a subsequent 
impact on the cost of the liability insurance. Since licensed 
and registered child-care homes are limited to providing care 
and supervision to at most 12 unrelated children with regu-
larly fluctuating enrollment, CCR's assessment is that many 
licensed and registered homes may determine the insurance 
to be cost prohibitive. For licensed and registered homes that 
determine liability insurance to be cost prohibitive, §747.211 
lists out acceptable reasons for a licensed or registered home 
not to have liability insurance. For the homes that do obtain the 
required insurance, CCR estimates that the insurance costs will 
be between $600 and $1600 annually. As a result, HHSC does 
not have sufficient information to determine economic costs for 
persons required to comply with the rule as proposed. 
HHSC determined that alternative methods to achieve the pur-
pose of the proposed rules for small businesses, micro-busi-
nesses, or rural communities would not be consistent with en-
suring the health and safety of children attending child-care in 
Texas. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules are necessary: (1) to protect the health, 
safety, and welfare of the residents of Texas; and (2) to imple-
ment legislation that does not specifically state that §2001.0045 
applies to the rules. 
PUBLIC BENEFIT AND COSTS 

Jean Shaw, Associate Commissioner for Child Care Regulation, 
has determined that for each year of the first five years the rules 
are in effect, the public benefit will be (1) improved awareness of 
sleep safety for children in care; (2) compliance with statutory re-
quirements; and (3) increased communication and transparency 
in child-care operations that will allow parents to make a more 
informed choice when choosing and maintaining a relationship 
with a child-care operation. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons required to comply with the proposed rules other than 

the costs noted under the small businesses, micro-businesses, 
and rural community analysis. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Aimee Belden by email to Aimee.Belden@hhsc.state.tx.us. 
Written comments on the proposal may be submitted to Aimee 
Belden, Rules Writer, Child Care Regulation, Texas Health and 
Human Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCLRules@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R026" in the subject 
line. 
DIVISION 1. PRIMARY CAREGIVER 
RESPONSIBILITIES 
26 TAC §§747.207, 747.209, 747.211, 747.213 

STATUTORY AUTHORITY 

The amendments and new sections are authorized by Texas 
Government Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 
The amendments and new sections affect Texas Government 
Code §531.0055 and Texas Human Resources Code §42.042. 
§747.207. What are my responsibilities as the primary caregiver? 

You are responsible for [the following]: 

(1) Developing and implementing your child-care home's 
operational policies, which comply with or exceed Division 4 of this 
subchapter (relating to Operational Policies); 

(2) Ensuring all assistant caregivers and substitute care-
givers comply with the relevant minimum standards for those care-
givers, as specified in this chapter, and are provided assignments that 
match their skills, abilities, and training; 

(3) Ensuring all household members comply with the min-
imum standards that apply to household members, as specified in this 
chapter; 

(4) Reporting suspected abuse, neglect, or [and] exploita-
tion directly to the Texas Department of Family and Protective Ser-
vices, as required by [the] Texas Family Code[,] §261.1401 [§261.401]; 

(5) Ensuring parents can [have the opportunity to] visit 
your child-care home any time during all hours of operation to ob-
serve their child, program activities, the home, the grounds, and the 
equipment, without having to secure prior approval; 
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(6) Initiating background checks as specified in Chapter 
745, Subchapter F of this title (relating to Background Checks); 

(7) Ensuring all information related to background checks 
is kept confidential as required by the Human Resources Code, 
§40.005(d) and (e); 

(8) Complying with the liability insurance requirements in 
this division; 

(9) [(8)] Complying with: 

(A) The child-care licensing law, found in Chapter 42 
of the Human Resources Code; 

(B) All the minimum standards that apply to your li-
censed or registered child-care home, as specified in this chapter; [and] 

(C) All other applicable laws and rules in the Texas Ad-
ministrative Code; and 

(10) [(9)] Ensuring the total number of children in care at 
the home or away from the home, such as during a field trip, never 
exceeds the capacity of the home as specified on the license or regis-
tration. 

§747.209. What are the liability insurance requirements? 

Unless you have an acceptable reason not to have the insurance, you 
must: 

(1) Have liability insurance coverage: 

(A) Of at least $300,000 for each occurrence of negli-
gence; and 

(B) That covers injury to a child that occurs while the 
child is in your care, regardless of whether the injury occurs on or off 
the premises of your home; and 

(2) Provide proof of coverage to Licensing each year by the 
anniversary date of the issuance of your permit. 

§747.211. What are acceptable reasons not to have liability insur-
ance? 

(a) You do not have to have liability insurance that meets the 
requirements of §747.209 of this division (relating to What are the lia-
bility insurance requirements?) if you are unable to carry the insurance 
because: 

(1) Of financial reasons; 

(2) You are unable to locate an underwriter who is willing 
to issue a policy to the home; or 

(3) You have already exhausted the limits of a policy that 
met the requirements. 

(b) If you cannot carry liability insurance or stop carrying the 
insurance because of a reason listed in subsection (a) of this section, 
you must send written notification to Licensing by the anniversary date 
of the issuance of your permit. Your notification must include the rea-
son that you cannot carry the insurance. 

§747.213. When must I notify parents that I do not carry liability in-
surance? 

(a) If you do not carry liability insurance that meets the re-
quirements of §747.209 of this division (relating to What are the liabil-
ity insurance requirements?), then you must notify the parent of each 
child in your care in writing that you do not carry liability insurance 
before you admit the child into your care. 

(b) If you received your permit before April 25, 2021 and can-
not obtain the liability insurance by that date, then you must notify the 

parent of each child in your care in writing that you do not carry the 
insurance by May 25, 2021. 

(c) If you previously carried the liability insurance and subse-
quently stop carrying the liability insurance, then you must notify the 
parent of each child in your care in writing that you do not carry the 
insurance within 14 days after you stop carrying it. 

(d) You may use Form 2962, Verification of Liability Insur-
ance, located on the Licensing provider website, to notify parents. Re-
gardless of whether you use this form, you must be able to demonstrate 
that you provided written notice to the parent of each child in your care, 
as required in §747.801(14) of this chapter (relating to What records 
must I keep at my child-care home?). 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005128 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER B. ADMINISTRATION AND 
COMMUNICATION 
DIVISION 2. REQUIRED NOTIFICATIONS 
26 TAC §§747.303, 747.305, 747.307, 747.309 

STATUTORY AUTHORITY 

The amendments and new sections are authorized by Texas 
Government Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 
The amendments and new sections affect Texas Government 
Code §531.0055 and Texas Human Resources Code §42.042. 
§747.303. What other situations require notification to Licensing? 

(a) You must notify us as soon as possible, but no later than 
two days after: 

(1) Any occurrence that renders all or part of your child-
care home unsafe or unsanitary for a child; 

(2) Injury to a child in your care that requires medical treat-
ment by a health-care professional or hospitalization; 

(3) A child in your care shows signs or symptoms of an 
illness that requires hospitalization; 

(4) [(3)] You become aware that a household member, care-
giver, or child in care contracts an illness deemed notifiable by the 
Texas Department of State Health Services [(DSHS)] as specified in 
25 TAC Chapter 97, Subchapter A (relating to Control of Communica-
ble Disease); 

(5) [(4)] A person for whom [which] you are required to re-
quest a background check under Chapter 745, Subchapter F of this title 
(relating to Background Checks) is arrested or charged with a crime; 
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(6) [(5)] The occurrence of any other situation that places a 
child at risk, such as forgetting a child in a vehicle or not preventing a 
child from wandering away from your child-care home unsupervised; 
and 

(7) [(6)] A new individual becomes a controlling person 
at your operation, or an individual that was previously a controlling 
person ceases to be a controlling person at your operation. 

(b) You must notify us immediately if a child dies while in 
your care. 

§747.305. What emergency and medical situations must I notify par-
ents about? 

(a) You must notify the parent of a child immediately if there 
is an allegation that the child has been abused, neglected, or exploited, 
as defined in Texas Family Code §261.001, while in your care. 

(b) [(a)] After you ensure the safety of the child, you must 
notify the parent of the child immediately after the [a] child: 

(1) Is injured and the injury requires medical treatment 
[attention] by a health-care professional; 

(2) Shows signs or symptoms of an illness that requires 
hospitalization; 

[(2) Has a sign or symptom requiring exclusion from the 
child-care home as listed in Subchapter R of this chapter (relating to 
Health Practices);] 

(3) Has been involved in any situation that placed the child 
at risk. For example, forgetting the [a] child in a vehicle or failing to 
prevent the [not preventing a] child from wandering away from your 
child-care home unsupervised; or 

(4) Has been involved in any situation that renders the 
child-care home unsafe, such as a fire, flood, or damage to the 
child-care home as a result of severe weather. 

(c) [(b)] You must notify the parent of less serious injuries 
when the parent picks the child up from your child-care home. Less 
serious injuries include[, but are not limited to,] minor cuts, scratches, 
and bites from other children requiring first-aid treatment by caregivers. 

(d) [(c)] You must provide written notice to the parent of each 
child attending [notify all parents of children in] the child-care home 
within 48 hours when any child in your care, a caregiver, or a household 
member has contracted a communicable disease deemed notifiable by 
the Texas Department of State Health Services as specified in 25 TAC 
Chapter 97, Subchapter A (relating to Control of Communicable Dis-
ease). 

(e) [(d)] You must provide written notice to the parent of each 
child attending the child-care home [notify parents] within 48 hours 
when there is an outbreak of lice or other infestation in the child-care 
home. 

§747.307. What are the notification requirements when Licensing 
finds my child-care home deficient in a standard related to safe 
sleeping or the abuse, neglect, or exploitation of a child? 

(a) You must notify the parent of each child attending your 
child-care home of a deficiency in: 

(1) A safe sleeping standard noted in subsection (b) of this 
section; or 

(2) The abuse, neglect, or exploitation standard in 
§747.1501(a)(3) of this chapter (relating to What general responsibili-
ties do caregivers have in my child-care home?). 

(b) The following are safe sleeping standards requiring notifi-
cation: 

(1) §747.2309(a)(1) of this chapter (relating to What spe-
cific safety requirements must my cribs meet?); 

(2) §747.2311(2)(A) of this chapter (relating to Are play 
yards allowed?); 

(3) §747.2315(a)(4) and (b) of this chapter (relating to 
What specific types of equipment am I prohibited from using with 
infants?); 

(4) §747.2326 of this chapter (relating to May I allow in-
fants to sleep in a restrictive device?); 

(5) §747.2327 of this chapter (relating to Are infants re-
quired to sleep on their backs?); 

(6) §747.2328 of this chapter (relating to May I swaddle an 
infant to help the infant sleep?); and 

(7) §747.2329 of this chapter (relating to If an infant has 
difficulty falling asleep, may I cover the infant's head or crib?). 

§747.309. How must I notify parents of a safe sleeping deficiency or 
an abuse, neglect, or exploitation deficiency? 

(a) Within five days after you receive notification of a defi-
ciency described in §747.307 of this division (relating to What are the 
notification requirements when Licensing finds my child-care home de-
ficient in a standard related to safe sleeping or the abuse, neglect, or 
exploitation of a child?), you must notify the parents of each child at-
tending your child-care home at the time of the notification, including 
a child who may not have been in care on the day of the actual incident. 

(b) If the deficiency is for a safe sleeping standard, you must 
notify the parents using Form 2970, Notification of Safe Sleeping De-
ficiency, located on the Licensing provider website. 

(c) If the deficiency is for the standard related to the abuse, ne-
glect, or exploitation of a child in care, you must notify the parents us-
ing Form 7266, Notification of Abuse/Neglect/Exploitation Deficiency, 
located on the Licensing provider website. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005129 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER C. RECORD KEEPING 
DIVISION 2. RECORDS OF ACCIDENTS AND 
INCIDENTS 
26 TAC §747.701 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
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of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§747.701. What [Must I keep a] written records must I keep [record] 
of accidents and injuries that occur at my child-care home? 

[Yes.] You must record the following information on the [use a] Li-
censing Incident/Illness Report Form 7239 [ form,] or another [other] 
form that contains [containing] at least the same information[, to record 
information regarding]: 

(1) An injury to a child in care [Injuries] that required med-
ical treatment [attention] by a health-care professional or hospitaliza-
tion; [and] 

(2) An illness that required the hospitalization of a child in 
care; 

(3) An incident of a child in care or caregiver contracting a 
communicable disease deemed notifiable by the Texas Department of 
State Health Services as specified in 25 TAC Chapter 97, Subchapter 
A (relating to Control of Communicable Diseases); and 

(4) [(2)] Any other situation that placed a child at risk, such 
as forgetting a child in a vehicle or not preventing a child from wan-
dering away from the child-care home. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005130 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 3. RECORDS THAT MUST BE KEPT 
ON FILE AT THE CHILD-CARE HOME 
26 TAC §747.801 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§747.801. What records must I keep at my child-care home? 

You must maintain and make the following records available for our 
review upon request during hours of operation. Paragraphs (8), (9), 
and (10) are optional, but if provided, will allow Licensing to avoid 
duplicating the evaluation of standards that have been evaluated by 
another state agency within the past year: 

(1) Children's records, as specified in Division 1 of this 
subchapter (relating to Records of Children); 

(2) Infant feeding instructions, as required in §747.2321 of 
this chapter [title] (relating to Must I obtain written feeding instructions 
for children not ready for table food?), if applicable; 

(3) Personnel and training records, as required in §747.901 
of this subchapter [title] (relating to What information must I maintain 
in my personnel records?), and in §747.1327 of this chapter [title] (re-
lating to What documentation must I provide to Licensing to verify that 
training requirements have been met?); 

(4) Menus, as required in §747.3113 of this chapter [title] 
(relating to Must I post and maintain daily menus?); 

(5) Medication records, as required in §747.3605 of this 
chapter [title] (relating to How must I administer medication to a child 
in my care?) if applicable; 

(6) Pet vaccination records, as required in §747.3703 of 
this chapter [title] (relating to Must I keep documentation of vaccina-
tions for the animals?), if applicable; 

(7) Safety documentation for emergency drills, fire extin-
guishers, smoke detectors, and emergency evacuation and relocation 
diagram, as required in §747.5005 of this chapter [title] (relating to 
Must I practice my emergency preparedness plan?), §747.5007 of this 
chapter [title] (relating to Must I have an emergency evacuation and 
relocation diagram?), §747.5107 of this chapter [title] (relating to How 
often must I inspect and service the fire extinguisher?), §747.5115 of 
this chapter [title] (relating to How often must the smoke detectors at 
my child-care home be tested?), and §747.5117 of this chapter [title] 
(relating to How often must I have an electronic smoke alarm system 
tested?); 

(8) Most recent Texas Department of State Health Ser-
vices['] immunization compliance review form, if applicable; 

(9) Most recent Texas Department of Agriculture Child and 
Adult Care Food Program [(CACFP)] report, if applicable; 

(10) Most recent local workforce board Child-Care Ser-
vices Contractor inspection report, if applicable; 

(11) Written approval from the fire marshal to provide care 
above or below ground level, if applicable; 

(12) Most recent Licensing [DFPS] form certifying that 
you have reviewed each of the bulletins and notices issued by the 
United States Consumer Product Safety Commission regarding unsafe 
children's products and that there are no unsafe children's products in 
use or accessible to children in the home; [and] 

(13) Documentation for all full-sized and non-full-sized 
cribs, as specified in §747.2309(a)(9) of this chapter [title] (relating 
to What specific safety requirements must my cribs meet?);[, if 
applicable.] 

(14) Proof of current liability insurance coverage or, if ap-
plicable, that you have provided written notice to the parent of each 
child that you do not carry the insurance; and 

(15) Proof that you have notified parents in writing of de-
ficiencies in safe sleeping and abuse, neglect, or exploitation, as spec-
ified in §747.307 of this chapter (relating to What are the notification 
requirements when Licensing finds my child-care home deficient in a 
standard related to safe sleeping or the abuse, neglect, or exploitation 
of a child?) and §747.309 of this chapter (relating to How must I notify 
parents of a safe sleep deficiency or an abuse, neglect, or exploitation 
deficiency?). 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005131 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER R. HEALTH PRACTICES 
DIVISION 3. ILLNESS AND INJURY 
26 TAC §747.3405, §747.3407 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. 
The amendments affect Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§747.3405. How must caregivers respond when [What if] a child be-
comes ill [while in care]? 

(a) If a child becomes ill while in your care but does not require 
immediate treatment by a health-care professional or hospitalization, 
you must: 

(1) Contact the parent to pick up the child; 

(2) Care for the child apart from other children; 

(3) Give appropriate attention and supervision until the 
parent picks the child up; and 

(4) Give extra attention to hand washing and sanitation if 
the child has diarrhea or vomiting. 

(b) If a child becomes ill while in your care and requires im-
mediate treatment by a health-care professional or hospitalization, you 
must: 

(1) Contact emergency medical services (or take the child 
to the nearest emergency room after you have ensured the supervision 
of other children in the group); 

(2) Give the child first-aid treatment or CPR when needed; 

(3) Contact the child's parent; 

(4) Contact the physician or other health-care professional 
identified in the child's record; and 

(5) Ensure the supervision of other children in the group. 

§747.3407. How must caregivers [should I] respond when a child is 
injured and [to an illness or injury that] requires immediate treatment 
by [the immediate attention of] a health-care professional? 

For an [illness or] injury that requires [the] immediate treatment by 
[attention of] a health-care professional, you must: 

(1) Contact emergency medical services (or take the child 
to the nearest emergency room after you have ensured the supervision 
of other children in the home); 

(2) Give the child first-aid treatment or CPR when needed; 

(3) Contact the child's parent; 

(4) Contact the physician or other health-care professional 
identified in the child's record; and 

(5) Ensure supervision of other children in the group. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005132 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 748. MINIMUM STANDARDS FOR 
GENERAL RESIDENTIAL OPERATIONS 
SUBCHAPTER C. ORGANIZATION AND 
ADMINISTRATION 
DIVISION 1. PLANS AND POLICIES 
REQUIRED FOR THE APPLICATION PROCESS 
26 TAC §748.101 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes an amendment to 
§748.101, concerning What plans must I submit for Licensing's 
approval as part of the application process, in Title 26, Texas 
Administrative Code, Chapter 748, Minimum Standards for 
General Residential Operations. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to implement a portion of Senate 
Bill 781, 86th Legislature, Regular Session, 2019, which created 
in Texas Human Resources Code, Chapter 42, new §42.252. 
The new section requires an application for a general residential 
operation (GRO) that will provide treatment services to children 
with emotional disorders to include an operational plan. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §748.101 clarifies that GRO ap-
plication must include all relevant application forms required by 
§745.243, which includes a GRO - Additional Operation Plan for 
a GRO applicant that will provide treatment services to children 
with emotional disorders, and a business plan. To make sure 
there is no confusion with the new GRO - Additional Operation 
Plan requirement, the previous "operation plan" required by sub-
section §748.101(1) has been renamed "business plan." 
FISCAL NOTE 
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Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rule will be in effect, enforcing 
and administering the rule does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the rule 
will be in effect: 
(1) the proposed rule will not create or eliminate a government 
program; 
(2) implementation of the proposed rule will not affect the number 
of HHSC employee positions; 
(3) implementation of the proposed rule will result in no assumed 
change in future legislative appropriations; 
(4) the proposed rule will not affect fees paid to HHSC; 
(5) the proposed rule will not create a new rule; 
(6) the proposed rule will note expand, limit, or repeal an existing 
rule; 
(7) the proposed rule will not change the number of individuals 
subject to the rule; and 

(8) the proposed rule will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities because the rule does not alter any current busi-
ness practices. 
LOCAL EMPLOYMENT IMPACT 

The proposed rule will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to this rule 
because the rule is necessary to protect the health, safety, and 
welfare of the residents of Texas, does not impose a cost on 
regulated persons, and is necessary to implement legislation that 
does not specifically state that §2001.0045 applies to the rule. 
PUBLIC BENEFIT AND COSTS 

Jean Shaw, Associate Commissioner for Child Care Regulation, 
has determined that for each year of the first five years the rule 
is in effect, the public benefit will be compliance with the statu-
tory requirement and a clearer understanding of the application 
process. 
Trey Wood has also determined that for the first five years the 
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because 
there are no additional costs or fees imposed on persons re-
quired to comply with the rule. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Gerry Williams by email at Gerry.Williams@hhsc.state.tx.us. 

Written comments on the proposal may be submitted to Gerry 
Williams, Rules Writer, Child Care Regulation, Health and Hu-
man Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCLrules@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R039" in the subject 
line. 
STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies, and 
§531.02011, which transferred the regulatory functions of the 
Department of Family and Protective Services to HHSC. In 
addition, Texas Human Resources Code §42.042(a) requires 
HHSC to adopt rules to carry out the requirements of Chapter 
42 of the Texas Human Resources Code. 
The amendment implements Texas Government Code 
§531.0055 and Texas Human Resources Code, §42.042 and 
§42.252. 
§748.101. What plans must I submit for Licensing's approval as part 
of the application process? 

In addition to the relevant application forms required by §745.243 of 
this title (relating to What does a completed application for a permit 
include?), as [As] part of the application process, you must submit the 
following plans to us for approval: 

(1) A business [An operation] plan that includes: 

(A) The location and telephone numbers of all [of] your 
general residential operations; and 

(B) A list of persons or officers and their titles that com-
prise the governing body, if applicable; 

(2) A fiscal plan that includes: 

(A) A detailed estimate of the operating costs of the op-
eration for the first three months; 

(B) Documentation of reserve funds or available credit 
at least equal to operating costs for the first three months; 

(C) An estimated 12-month budget of income and ex-
penses; and 

(D) Predictable funds sufficient for the first year of op-
eration; 

(3) A sketch of the operation's floor plan showing the di-
mensions and the purpose of all rooms and specifying where children 
and caregivers, if applicable, will sleep; and 

(4) An emergency evacuation and relocation plan that com-
plies with Division 6 of Subchapter O (relating to Emergency Evacua-
tion and Relocation). 
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The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005101 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 748. MINIMUM STANDARDS FOR 
GENERAL RESIDENTIAL OPERATIONS 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments 
to §748.151 and §748.303; and new §§748.158 - 748.160, 
748.317, 748.319, and 748.1767 in Title 26, Texas Adminis-
trative Code, Chapter 748, Minimum Standards for General 
Residential Operations. 
BACKGROUND AND PURPOSE 

The purpose of this proposal is to implement the portions of Sen-
ate Bill (S.B.) 568, 86th Legislature, Regular Session, 2019, that 
amended Chapter 42, Human Resources Code (HRC) to require 
HHSC Child Care Regulation (CCR) to establish minimum stan-
dards for safe sleeping, expand liability insurance requirements, 
and alter reporting requirements for certain incidents and defi-
ciencies. 
SECTION-BY-SECTION SUMMARY 

The proposed amendments to §748.151 (1) updates a citation; 
and (2) replaces a citation with a requirement for a General Res-
idential Operation (GRO) to comply with proposed new liability 
rules. 
Proposed new §748.158 includes the statutory requirement that 
a GRO have liability insurance of at least $300,000 for each oc-
currence of negligence that covers injury to a child, unless there 
is an acceptable reason not to have the insurance. The GRO 
must also submit proof of coverage to Licensing each year. 
Proposed new §748.159 lists the statutory exceptions for the lia-
bility insurance referred to in proposed new §748.158. The rule 
also includes the requirement that a GRO provide written notifi-
cation to Licensing if the GRO is unable to carry or stops carrying 
the insurance because of one of the exceptions. 
Proposed new §748.160 requires a GRO to provide written 
parental notification if the GRO cannot carry the required lia-
bility insurance, and the notification must be made (1) before 
admitting a child; or (2) within 14 days of the liability insurance 
coverage ending if the GRO previously carried the liability insur-
ance and subsequently stopped carrying it. The proposed rule 
also allows a GRO to use the form on the Licensing provider 
website to notify parents. 
The proposed amendments to §748.303 (1) changes the time-
frame regarding parental notification for substantial physical in-
juries and critical illnesses requiring medical treatment form as 
soon as possible, but no later than 24 hours after the incident, 

to immediately after ensuring the safety of the child; and (2) 
changes the timeframe regarding parental notification for alle-
gations and incidents of possible abuse, neglect, or exploitation 
from as soon as the operation becomes aware of it, to immedi-
ately after ensuring the safety of the child. 
Proposed new §748.317 (1) requires a GRO to notify the parent 
of each child residing at the GRO when Licensing determines 
the operation has a deficiency related to safe sleeping or in the 
standard related to the abuse, neglect, or exploitation of a child; 
and (2) outlines the specific safe sleeping standards that require 
notification. 
Proposed new §748.319 outlines how a GRO is required to notify 
parents of a deficiency in safe sleeping or in the standard related 
to the abuse, neglect, or exploitation of a child residing at the 
GRO, as required by proposed new §748.317. The proposed 
rule (1) requires a GRO to notify parents in writing within five 
days of receiving notification of the deficiency, use prescribed 
Licensing forms for those notifications, and maintain proof that 
the operation has notified the parents in writing of those deficien-
cies as required by the rule. 
Proposed new §748.1767 prohibits laying down a swaddled in-
fant to sleep or rest, unless the GRO has an order signed by a 
health-care professional. The rule also requires the order to be 
maintained in the child's record. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years the rules will be in effect, enforcing or 
administering the rules does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or ru-
ral communities. The rules do not impose any additional costs 
on small businesses, micro-businesses, or rural communities re-
quired to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 
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Texas Government Code §2001.0045 does not apply to these 
rules because the rules (1) are necessary to protect the health, 
safety, and welfare of the residents of Texas; (2) do not impose a 
cost on regulated persons; and (3) are necessary to implement 
legislation that does not specifically state that §2001.0045 ap-
plies to the rules. 
PUBLIC BENEFIT AND COSTS 

Jean Shaw, Associate Commissioner for Child Care Regulation, 
has determined that for each year of the first five years the rules 
are in effect, the public benefit will be (1) improved awareness of 
sleep safety for children in care; (2) compliance with statutory re-
quirements; and (3) increased communication and transparency 
in child-care operations that will allow parents to make a more 
informed choice when choosing and maintaining a relationship 
with a child-care operation. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons required to comply with the proposed rules because the 
proposal does do not impose any new costs or fees on persons 
required to comply with the rules. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Aimee Belden by email at Aimee.Belden@hhsc.state.tx.us. 
Written comments on the proposal may be submitted to Aimee 
Belden, Rules Writer, Child Care Regulation, Health and Human 
Services Commission, E-550, P.O. Box 149030, Austin, Texas 
78714-9030; or by email to CCLRules@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R026" in the subject 
line. 
SUBCHAPTER C. ORGANIZATION AND 
ADMINISTRATION 
DIVISION 2. OPERATIONAL RESPONSIBILI-
TIES AND NOTIFICATIONS 
26 TAC §§748.151, 748.158 - 748.160 

STATUTORY AUTHORITY 

The amendment and new sections are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 
The amendment and new sections affect Texas Government 
Code §531.0055 and Texas Human Resources Code §42.042. 

§748.151. What are my operational responsibilities? 

While you are operating, you must: 

(1) Have a designated full-time child-care administrator 
who meets the minimum qualifications of §748.531 of this chapter 
[title] (relating to What qualifications must a child-care administrator 
meet?); 

(2) Operate according to your approved plans, policies, and 
procedures; 

(3) Maintain current, true, accurate, and complete records; 

(4) Allow us to inspect your operation during its hours of 
operation; 

(5) Not offer unrelated types of services that conflict or in-
terfere with the best interests of a child in care, a caregiver's responsi-
bilities, or operation space. If you offer more than one type of service, 
you must determine and document that no conflict exists; 

(6) Complying with the [Maintain] liability insurance 
requirements in this division [as required by the Human Resources 
Code, §42.049]; and 

(7) Prepare the annual budget and control expenditures and 
ensure compliance with Division 3 of this subchapter (relating to Gen-
eral Fiscal Requirements). 

§748.158. What are the liability insurance requirements? 

Unless you have an acceptable reason not to have the insurance, you 
must: 

(1) Have liability insurance coverage: 

(A) Of at least $300,000 for each occurrence of negli-
gence; and 

(B) That covers injury to a child that occurs while the 
child is in your care, regardless of whether the injury occurs on or off 
the premises of your operation; and 

(2) Provide proof of coverage to Licensing each year by the 
anniversary date of the issuance of your permit. 

§748.159. What are acceptable reasons not to have liability insur-
ance? 

(a) You do not have to have liability insurance that meets the 
requirements of §748.158 of this division (relating to What are the lia-
bility insurance requirements?) if you cannot carry insurance because: 

(1) Of financial reasons; 

(2) You are unable to locate an underwriter who is willing 
to issue a policy to the operation; or 

(3) You have already exhausted the limits of a policy that 
met the requirements. 

(b) If you cannot carry liability insurance or stop carrying the 
insurance because of a reason listed in subsection (a) of this section, 
you must send written notification to Licensing by the anniversary date 
of the issuance of your permit. Your notification must include the rea-
son that you cannot carry the insurance. 

§748.160. When must I notify parents that I do not carry liability in-
surance? 

(a) If you do not carry liability insurance that meets the re-
quirements of §748.158 of this division (relating to What are the liabil-
ity insurance requirements?), then you must notify the parent of each 
child in your care in writing that you do not carry liability insurance 
before you admit the child into your care. 
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(b) If you previously carried the liability insurance and subse-
quently stop carrying the liability insurance, then you must notify the 
parent of each child in your care in writing that you do not carry the 
insurance within 14 days after you stop carrying it. 

(c) You may use the Form 2962, Verification of Liability In-
surance, located on the Licensing provider website, to notify parents. 
Regardless of whether you use this form, you must be able to demon-
strate that you provided written notice to the parents of each child in 
your care. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005136 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

DIVISION 3. GENERAL FISCAL 
REQUIREMENTS 
26 TAC §§748.303, 748.317, 748.319 

STATUTORY AUTHORITY 

The amendment and new sections are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 
The amendment and new sections affect Texas Government 
Code §531.0055 and Texas Human Resources Code §42.042. 
§748.303. When must I report and document a serious incident? 

(a) You must report and document the following types of seri-
ous incidents involving a child in your care. The reports must be made 
to the following entities, and the reporting and documenting must be 
within the specified time frames: 
Figure: 26 TAC §748.303(a) 
[Figure: 26 TAC §748.303(a)] 

(b) If there is a medically pertinent incident, such as a seizure, 
that does not rise to the level of a serious incident, you do not have 
to report the incident but you must document the incident in the same 
manner as for a serious incident, as described in §748.311 of this divi-
sion (relating to How must I document a serious incident?). 

(c) You must document an unauthorized absence that does not 
meet the reporting time requirements defined in subsection (a)(7) - (9) 
of this section within 24 hours after you become aware of the unautho-
rized absence. You must document the absence: 

(1) In the same manner as for a serious incident, as de-
scribed in §748.311 of this division; and 

(2) Complete an addendum to the serious incident report 
to finalize the documentation requirements, if the child returns to an 
operation after 24 hours. 

(d) If there is a serious incident involving an adult resident, 
you do not have to report the incident to Licensing, but you must doc-
ument the incident in the same manner as a serious incident. You do 
have to report the incident to: 

(1) Law enforcement, as outlined in the chart above; 

(2) The parents, if the adult resident is not capable of mak-
ing decisions about the resident's own care; and 

(3) Adult Protective Services through the Texas Abuse and 
Neglect Hotline if there is reason to believe the adult resident has been 
abused, neglected or exploited. 

(e) You must report and document the following types of se-
rious incidents involving your operation, an employee, a professional 
level service provider, contract staff, or a volunteer to the following 
entities within the specified timeframe: 
Figure: 26 TAC §748.303(e) 
[Figure: 26 TAC §748.303(e)] 

§748.317. What are the notification requirements when Licensing 
finds my operation deficient in a standard related to safe sleeping or 
the abuse, neglect, or exploitation of a child? 

(a) You must notify the parent of each child residing at your 
child-care operation of a deficiency in: 

(1) A safe sleeping standard noted in subsection (b) of this 
section; or 

(2) The abuse, neglect, or exploitation standard in 
§748.1101(b)(1)(B) of this chapter (relating to What rights does a 
child in care have?). 

(b) The following are safe sleeping standards requiring notifi-
cation: 

(1) §748.1751(a)(1) of this chapter (relating to What spe-
cific safety requirements must my cribs meet?); 

(2) §748.1753(a)(2)(A) of this chapter (relating to Are play 
yards allowed?); 

(3) §748.1757(a)(5) and (b) of this chapter (relating to 
What types of equipment are not allowed for use with infants?); 

(4) §748.1763 of this chapter (relating to What are the spe-
cific sleeping requirements for infants?); 

(5) §748.1765 of this chapter (relating to May I allow in-
fants to sleep in a restrictive device?); and 

(6) §748.1767 of this chapter (relating to May I swaddle an 
infant to help the infant sleep?). 

§748.319. How must I notify parents of a safe sleeping deficiency or 
an abuse, neglect, or exploitation deficiency? 

(a) Within five days after you receive notification of a defi-
ciency described in §748.317 of this chapter (relating to What are the 
notification requirements when Licensing finds my operation deficient 
in a standard related to safe sleeping or the abuse, neglect, or exploita-
tion of a child in care?), you must notify the parents of each child resid-
ing at your child-care operation at the time of notification, including a 
child who may not have been in care on the day of the actual incident. 

(b) If the deficiency is for a safe sleeping standard, you must 
notify the parents using Form 2970, Notification of Safe Sleeping De-
ficiency, located on the Licensing 

(c) If the deficiency is for the standard related to the abuse, ne-
glect, or exploitation of a child in care, you must notify the parents us-
ing Form 7266, Notification of Abuse/Neglect/Exploitation Deficiency, 
located on the Licensing provider website. 
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(d) You must maintain and make available for our review, 
upon request, proof that you have notified parents in writing of 
deficiencies in safe sleeping and abuse, neglect, or exploitation, as 
required by subsection (a) of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005137 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER J. CHILD CARE 
DIVISION 8. ADDITIONAL REQUIREMENTS 
FOR INFANT CARE 
26 TAC §748.1767 

STATUTORY AUTHORITY 

The amendment is authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 
The amendment affects Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§748.1767. May I swaddle an infant to help the infant sleep? 
You may not lay a swaddled infant down to sleep or to rest on any 
surface at any time, unless you have an order signed by a health-care 
professional. You must keep the order in the child's record. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005138 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

CHAPTER 749. MINIMUM STANDARDS FOR 
CHILD-PLACING AGENCIES 
The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments 
to §749.151 and §749.503; and new §§749.155, 749.157, 
749.159, 749.517, 749.519, 749.1817, and 749.1821 in Title 26, 
Texas Administrative Code, Chapter 749, Minimum Standards 
for Child-Placing Agencies. 

BACKGROUND AND PURPOSE 

The purpose of this proposal is to implement the portions of Sen-
ate Bill (S.B.) 568, 86th Legislature, Regular Session, 2019, that 
amended Chapter 42, Human Resources Code (HRC) to require 
HHSC Child Care Regulation (CCR) to establish minimum stan-
dards for safe sleeping, expand liability insurance requirements, 
and alter reporting requirements for certain incidents and defi-
ciencies. 
SECTION-BY-SECTION SUMMARY 

The proposed amendment to §749.151 replaces a citation with 
a requirement for a Child-Placing Agency (CPA) to comply with 
proposed new liability rules. 
Proposed new §749.155 includes the statutory requirement that 
a CPA have liability insurance of at least $300,000 for each oc-
currence of negligence that covers injury to a child, unless there 
is an acceptable reason not to have the insurance. The CPA 
must also submit proof of coverage to Licensing each year. 
Proposed new §749.157 lists the statutory exceptions for the lia-
bility insurance referred to in proposed new §749.155. The rule 
also includes the requirement that a CPA provide written notifi-
cation to Licensing if the CPA is unable to carry or stops carrying 
the insurance because of one of the exceptions. 
Proposed new §749.159 requires a CPA to provide written 
parental notification if the CPA cannot carry the required lia-
bility insurance, and the notification must be made (1) before 
admitting a child; or (2) within 14 days of the liability insurance 
coverage ending if the CPA previously carried the liability insur-
ance and subsequently stopped carrying it. The proposed rule 
also allows a CPA to use the form on the Licensing provider 
website to notify parents. 
The proposed amendment to §749.503 (1) changes the time-
frame regarding parental notification for substantial physical in-
juries and critical illnesses requiring medical treatment from as 
soon as possible, but no later than 24 hours after the incident, 
to immediately after ensuring the safety of the child; and (2) 
changes the timeframe regarding parental notification for alle-
gations and incidents of possible abuse, neglect, or exploitation 
from as soon as the operation becomes aware of it, to immedi-
ately after ensuring the safety of the child. 
Proposed new §749.517 (1) requires a CPA to notify the parent of 
each child residing at the operation when Licensing determines 
the operation has a deficiency related to safe sleeping or in the 
standard related to the abuse, neglect, or exploitation of a child; 
and (2) outlines the specific safe sleeping standards that require 
notification. 
Proposed new §749.519 outlines how a CPA is required to notify 
parents of a deficiency in safe sleeping or in the standard related 
to the abuse, neglect, or exploitation of a child residing at the op-
eration as required by proposed new §749.317. The proposed 
rule requires a CPA to notify parents in writing within five days of 
receiving notification of the deficiency, use prescribed Licensing 
forms for those notifications, and maintain proof that the oper-
ation has notified the parents in writing of those deficiencies as 
required by the rule. 
Proposed new §749.1817 prohibits an infant sleeping in a restric-
tive device and requires a caregiver to move an infant who has 
fallen asleep in a restrictive device to a crib as soon as possible. 
Proposed new §749.1821 prohibits laying down a swaddled in-
fant to sleep or rest, unless the CPA has an order signed by a 

45 TexReg 9162 December 18, 2020 Texas Register 



health-care professional. The rule also requires the order to be 
maintained in the child's record. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years rules will be in effect, enforcing or 
administering the rules does not have foreseeable implications 
relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 
(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions); 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will expand existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood has also determined there will be no adverse eco-
nomic effect on small businesses, micro-businesses, or rural 
communities. The rules do not impose any additional costs on 
small businesses, micro-businesses, or rural communities re-
quired to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules (1) are necessary to protect the health, 
safety, and welfare of the residents of Texas; (2) do not impose a 
cost on regulated persons; and (3) are necessary to implement 
legislation that does not specifically state that §2001.0045 ap-
plies to the rules. 
PUBLIC BENEFIT AND COSTS 

Jean Shaw, Associate Commissioner for Child Care Regulation, 
has determined that for each year of the first five years the rules 
are in effect, the public benefit will be (1) improved awareness of 
sleep safety for children in care; (2) compliance with statutory re-
quirements; and (3) increased communication and transparency 
in child-care operations that will allow parents to make a more 
informed choice when choosing and maintaining a relationship 
with a child-care operation. 
Trey Wood has also determined that for the first five years the 
rules are in effect, there are no anticipated economic costs to 
persons required to comply with the proposed rules because the 
proposal does not impose any additional costs or fees on per-
sons required to comply with these rules. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Aimee Belden by email at Aimee.Belden@hhsc.state.tx.us. 
Written comments on the proposal may be submitted to Aimee 
Belden, Rules Writer, Child Care Regulation, Texas Health and 
Human Services Commission, E-550, P.O. Box 149030, Austin, 
Texas 78714-9030; or by email to CCLRules@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of 
the comment period; (2) hand-delivered before 5:00 p.m. on the 
last working day of the comment period; or (3) emailed before 
midnight on the last day of the comment period. If the last day 
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 20R026" in the subject 
line. 
SUBCHAPTER C. ORGANIZATION AND 
ADMINISTRATION 
DIVISION 2. OPERATIONAL RESPONSIBILI-
TIES AND NOTIFICATIONS 
26 TAC §§749.151, 749.155, 749.157, 749.159 

STATUTORY AUTHORITY 

The amendments and new sections are authorized by Texas 
Government Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 
The amendments and new sections affect Texas Government 
Code §531.0055 and Texas Human Resources Code §42.042. 
§749.151. What are my operational responsibilities? 

While you are operating, you must: 

(1) Have a designated full-time child-placing agency ad-
ministrator who meets the minimum qualifications of §749.631 of this 
title (relating to What qualifications must a child-placing agency ad-
ministrator meet?); 

(2) Operate according to your approved plans, policies, and 
procedures; 

(3) Maintain current, true, accurate, and complete records; 

(4) Allow us to inspect your child-placing agency during 
its hours of operation; 

(5) Allow us to inspect or monitor any of your foster homes 
at any time; 

(6) Not offer unrelated types of services that conflict or in-
terfere with the best interests of a child in care, a caregiver's respon-
sibilities, or space in the homes. If you offer more than one type of 
service, you must determine and document that no conflict exists; 
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(7) Comply with the [Maintain] liability insurance 
requirements in this division [as required by the Human Resources 
Code, §42.049]; and 

(8) Prepare the annual budget and control expenditures and 
ensure compliance with Division 3 of this Subchapter (relating to Gen-
eral Fiscal Requirements). 

§749.155. What are the liability insurance requirements? 

Unless you have an acceptable reason not to have the insurance, you 
must: 

(1) Have liability insurance coverage: 

(A) Of at least $300,000 for each occurrence of negli-
gence; and 

(B) That covers injury to a child that occurs while the 
child is in your care, regardless of whether the injury occurs on or off 
the premises of your operation; and 

(2) Provide proof of coverage to Licensing each year by the 
anniversary date of the issuance of your permit. 

§749.157. What are acceptable reasons not to have liability insur-
ance? 

(a) You do not have to have liability insurance that meets the 
requirements of §749.155 of this division (relating to What are the lia-
bility insurance requirements?) if you cannot carry insurance because: 

(1) Of financial reasons; 

(2) You are unable to locate an underwriter who is willing 
to issue a policy to the operation; or 

(3) You have already exhausted the limits of a policy that 
met the requirements. 

(b) If you cannot carry liability insurance or stop carrying the 
insurance because of a reason listed in subsection (a) of this section, 
you must send written notification to Licensing by the anniversary date 
of the issuance of your permit. Your notification must include the rea-
son that you cannot carry the insurance. 

§749.159. When must I notify parents that I do not carry liability in-
surance? 

(a) If you do not carry liability insurance that meets the re-
quirements of §749.155 of this division (relating to What are the liabil-
ity insurance requirements?), then you must notify the parent of each 
child in your care in writing that you do not carry liability insurance 
before you admit the child into your care. 

(b) If you previously carried the liability insurance and subse-
quently stop carrying the liability insurance, then you must notify the 
parent of each child in your care in writing that you do not carry the 
insurance within 14 days after you stop carrying it. 

(c) You may use Form 2962, Verification of Liability Insur-
ance, located on the Licensing provider website, to notify parents. Re-
gardless of whether you use this form, you must be able to demonstrate 
that you provided written notice to the parents of each child in your 
care. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005139 

Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 

SUBCHAPTER D. REPORTS AND RECORD 
KEEPING 
DIVISION 1. REPORTING SERIOUS 
INCIDENTS AND OTHER OCCURRENCES 
26 TAC §§749.503, 749.517, 749.519 

STATUTORY AUTHORITY 

The amendment and new sections are authorized by Texas Gov-
ernment Code §531.0055, which provides that the Executive 
Commissioner of HHSC shall adopt rules for the operation and 
provision of services by the health and human services agen-
cies. 
The amendment and new sections affect Texas Government 
Code §531.0055 and Texas Human Resources Code §42.042. 
§749.503 When must I report and document a serious incident? 

(a) You must report and document the following types of seri-
ous incidents involving a child in your care. The reports must be made 
to the following entities, and the reporting and documenting must be 
within the specified time frames: 
Figure: 26 TAC §749.503(a) 

(b) If there is a medically pertinent incident, such as a seizure, 
that does not rise to the level of a serious incident, you do not have 
to report the incident but you must document the incident in the same 
manner as for a serious incident, as described in §749.511 of this divi-
sion (relating to How must I document a serious incident?). 

(c) You must document an unauthorized absence that does not 
meet the reporting time requirements defined in subsection (a)(7) - (9) 
of this section within 24 hours after you become aware of the unautho-
rized absence. You must document the absence: 

(1) In the same manner as for a serious incident, as de-
scribed in §749.511 of this division; and 

(2) Complete an addendum to the serious incident report to 
finalize the documentation requirements, if the child returns to a foster 
home after 24 hours. 

(d) If there is a serious incident involving an adult resident, 
you do not have to report the incident to Licensing, but you must doc-
ument the incident in the same manner as a serious incident. You do 
have to report the incident to: 

(1) Law enforcement as outlined in the chart above; 

(2) The parents, if the adult resident is not capable of mak-
ing decisions about the resident's own care; and 

(3) Adult Protective Services through the Texas Abuse and 
Neglect Hotline if there is reason to believe the adult resident has been 
abused, neglected or exploited. 

(e) You must report and document the following types of se-
rious incidents involving your agency, one of your foster homes, an 
employee, professional level service provider, contract staff, or a vol-
unteer to the following entities within the specified timeframe: 
Figure: 26 TAC §749.503(e) 
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♦ ♦ ♦ §749.517. What are the notification requirements when Licensing 
finds my operation deficient in a standard related to safe sleeping or 
the abuse, neglect, or exploitation of a child? 

(a) You must notify the parent of each child residing at your 
child-care operation of a deficiency in: 

(1) A safe sleeping standard noted in subsection (b) of this 
section; or 

(2) The abuse, neglect, or exploitation standard in 
§749.1003(b)(1)(B) of this chapter (relating to What rights does a 
child in care have?). 

(b) The following are safe sleeping standards requiring notifi-
cation: 

(1) §749.1807(a)(1) of this chapter (relating to What spe-
cific safety requirements must my cribs meet?); 

(2) §749.1809(2)(A) of this chapter (relating to Are mesh 
cribs or port-a-cribs allowed?); 

(3) §749.1813(a)(5) and (b) of this chapter (relating to 
What types of equipment may a foster home not use with infants?); 

(4) §749.1815 of this chapter (relating to What are the spe-
cific sleeping requirements for infants?); 

(5) §749.1817 of this chapter (relating to May I allow an 
infant to sleep in a restrictive device?); and 

(6) §749.1821 of this chapter (relating to May I swaddle an 
infant to help the infant sleep?). 

§749.519. How must I notify parents of a safe sleeping deficiency or 
an abuse, neglect, or exploitation deficiency? 

(a) Within five days after you receive notification of a defi-
ciency described in §749.517 of this division (relating to What are the 
notification requirements when Licensing finds my operation deficient 
in a standard related to safe sleeping or the abuse, neglect, or exploita-
tion of a child in care?), you must notify the parents of each child resid-
ing at your child-care operation at the time of notification, including a 
child who may not have been in care on the day of the actual incident. 

(b) If the deficiency is for a safe sleeping standard, you must 
notify the parents using Form 2970, Notification of Safe Sleeping De-
ficiency, located on the Licensing provider website. 

(c) If the deficiency is for the standard related to the abuse, ne-
glect, or exploitation of a child in care, you must notify the parents us-
ing Form 7266, Notification of Abuse/Neglect/Exploitation Deficiency, 
located on the Licensing provider website. 

(d) You must maintain and make available for our review, 
upon request, proof that you have notified parents in writing of 
deficiencies in safe sleeping and abuse, neglect, or exploitation, as 
required by subsection (a) of this section. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005140 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

SUBCHAPTER K. FOSTER CARE SERVICES: 
DAILY CARE, PROBLEM MANAGEMENT 
DIVISION 1. ADDITIONAL REQUIREMENTS 
FOR INFANT CARE 
26 TAC §749.1817, §749.1821 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. 
The new sections affect Texas Government Code §531.0055 
and Texas Human Resources Code §42.042. 
§749.1817. May I allow an infant to sleep in a restrictive device? 

You may not allow an infant to sleep in a restrictive device. If an infant 
falls asleep in a restrictive device, you must remove the infant from the 
device and place the infant in a crib as soon as possible. 

§749.1821 May I swaddle an infant to help the infant sleep? 

You may not lay a swaddled infant down to sleep or to rest on any 
surface at any time, unless you have an order signed by a health-care 
professional. You must keep the order in the child's record. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005141 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 438-3269 

♦ ♦ ♦ 
TITLE 28. INSURANCE 

PART 2. TEXAS DEPARTMENT OF 
INSURANCE, DIVISION OF WORKERS' 
COMPENSATION 

CHAPTER 142. DISPUTE RESOLUTION--
BENEFIT CONTESTED CASE HEARING 
28 TAC §142.13, §142.19 

INTRODUCTION. The Texas Department of Insurance, Division 
of Workers' Compensation (DWC or division) proposes to 
amend 28 TAC §142.13, concerning Discovery, and §142.19, 
concerning Form Interrogatories, to update the interrogatories 
to increase the time to respond to the interrogatories and to 
describe the questions that a party may ask using the interroga-
tories. 
EXPLANATION. Texas Labor Code §410.159 requires that the 
commissioner of workers' compensation prescribe standard 
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form interrogatories for parties to use in a contested case 
proceeding before DWC. Under §142.13(b) - (d), interrogatories 
may be presented after the required exchange of documen-
tary evidence, which is to take place no later than 15 days 
after a benefit review conference, and no later than 20 days 
before a contested case hearing, unless otherwise agreed. In 
these amendments, DWC proposes to increase the time for 
responding to an interrogatory from five days to ten. In order 
to accommodate the additional five days to respond within the 
allotted time for a contested case, interrogatories would now 
be required to be presented no later than 25 days before a 
hearing, unless the parties agree otherwise. The current form 
interrogatories, which have not been updated since 1991, are 
available on DWC's website. 
Section 142.13. DWC proposes to amend §142.13(d) to set out 
the rule text in paragraphs and to make other editorial changes to 
conform the section to DWC's current style and to improve the 
rule's clarity. Paragraph (1) would be amended to clarify that 
the interrogatories may be used by all parties, including sub-
claimants. Section 140.1(3) defines a "party to a proceeding" 
as "a person entitled to take part in a proceeding because of a 
direct legal interest in the outcome." Section 140.6(b) states that 
"a subclaimant as described in Labor Code §409.009 relating to 
Subclaims is a party to a claim concerning workers' compensa-
tion benefits." Paragraph (2) would be amended to require that 
interrogatories must be presented no later than 25 days before a 
hearing, rather than 20 days. Paragraph (3) would be amended 
to increase the time to respond to interrogatories from five days 
to 10. 
Section 142.19. DWC proposes to amend §142.19 to describe in 
new subsection (a) the information that may be sought through 
interrogatories. That information includes the name and contact 
information of the person answering the interrogatories, the is-
sues in dispute, any certification of maximum medical improve-
ment and impairment rating, any statement obtained from any 
person on the issues in dispute, the name and contact informa-
tion for each health care provider the claimant has seen since 
the date of injury, the conditions the health care provider treated, 
and any recordings, photographs, videotapes, or similar mate-
rial showing the claimant since the date of injury. In addition, for 
each health care provider the claimant has seen during the five 
years before the date of injury for treatment of a body part the 
claimant believes to be part of the claim, a party may request the 
health care provider's name and contact information, the dates 
the health care provider treated the claimant, and the conditions 
the health care provider treated. For each expert witness ex-
pected to testify, a party may be asked to provide the expert 
witness' name and contact information, the subject matter the 
expert witness may or will testify on, the general substance of 
the expert witness' opinions, and a brief summary of the basis 
for those opinions. Also, the interrogatories provide space for 
five additional questions that a party may use to get specific in-
formation relevant to an individual dispute. 
Section 142.19 would also be amended to add new subsection 
(b) to note that DWC will develop and make available standard 
form interrogatories in a form and manner consistent with this 
rule as required under Labor Code §410.159. 
FISCAL NOTE AND LOCAL EMPLOYMENT IMPACT STATE-
MENT. Kerry Sullivan, deputy commissioner of Hearings, has 
determined that during each year of the first five years the 
proposed amendments are in effect, there will be no measurable 
fiscal impact on state and local governments as a result of 

enforcing or administering the amendments. The amendments 
to §142.13 clarify existing requirements and modify existing 
timelines to allow more time to respond to interrogatories. Mr. 
Sullivan does not anticipate that these changes will increase 
the costs for responding to interrogatories. The amendments 
to §142.19 describe the exchange of interrogatories, but the 
requirements for the use of interrogatories are not new. Most of 
the questions have been in use since 1991, and the overall sets 
of questions are consistent with the use of interrogatories in 
civil litigation. Mr. Sullivan does not anticipate that the updated 
questions will increase the costs of using the interrogatories. 
The proposed amendments will not add to or decrease state 
revenues or expenditures. In addition, as self-insurers, local 
governments will benefit from the updated form interrogatories 
and the additional time to respond to interrogatories from other 
parties. 
Mr. Sullivan does not anticipate any measurable effect on local 
employment or a local economy as a result of this proposal. 
PUBLIC BENEFIT AND COST NOTE. For each year of the first 
five years the proposed amendments are in effect, Mr. Sullivan 
expects that administering the proposed amendments will have 
the public benefit of providing a more efficient discovery process 
during the dispute of injured employees' claims. The amended 
rules and updated interrogatories will also have the benefit of 
educating and informing system participants of their rights and 
responsibilities and how to interact appropriately within the Texas 
workers' compensation system. 
ECONOMIC IMPACT STATEMENT AND REGULATORY FLEX-
IBILITY ANALYSIS. DWC has determined that the proposed 
amendments will not have an adverse economic effect or a dis-
proportionate economic impact on small or micro-businesses, 
or on rural communities. The proposed amendments merely 
update and clarify existing procedures for system participants 
engaged in a dispute. As a result, and in accordance with Gov-
ernment Code §2006.002(c), DWC is not required to prepare a 
regulatory flexibility analysis. 
EXAMINATION OF COSTS UNDER GOVERNMENT CODE 
§2001.0045. DWC has determined that the proposed amend-
ments do not impose a possible cost on regulated persons. 
GOVERNMENT GROWTH IMPACT STATEMENT. DWC has 
determined that for each year of the first five years that the 
proposed amendments are in effect, the proposed rule: 
--will not create or eliminate a government program; 
--will not require the creation of new employee positions or the 
elimination of existing employee positions; 
--will not require an increase or decrease in future legislative ap-
propriations to the agency; 
--will not require an increase or decrease in fees paid to the 
agency; 
--will not create a new regulation; 
--will not expand, limit, or repeal an existing regulation; 
--will not increase or decrease the number of individuals subject 
to the rule's applicability; and 

--will not positively or adversely affect the Texas economy. 
TAKINGS IMPACT ASSESSMENT. DWC has determined that 
no private real property interests are affected by this proposal, 
and this proposal does not restrict or limit an owner's right to 
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property that would otherwise exist in the absence of government 
action. As a result, this proposal does not constitute a taking or 
require a takings impact assessment under Government Code 
§2007.043. 
REQUEST FOR PUBLIC COMMENT. DWC will consider any 
written comments on the proposed amendments or revised in-
terrogatories that DWC receives no later than 5 p.m., Central 
time, on Tuesday, January 19, 2021. The revised interrogato-
ries are available on the Texas Department of Insurance website 
at www.tdi.texas.gov/wc/rules/2020rules.html. Send your com-
ments to RuleComments@tdi.texas.gov; or to Cynthia Guillen, 
MS-4D, Texas Department of Insurance, Division of Workers' 
Compensation, Legal Services, 7551 Metro Center Drive, Suite 
100, Austin, Texas 78744-1645. 
To request a public hearing on the proposal, submit a request be-
fore the end of the comment period, and separate from any com-
ments, to RuleComments@tdi.texas.gov; or to Cynthia Guillen, 
MS-4D, Texas Department of Insurance, Division of Workers' 
Compensation, Legal Services, 7551 Metro Center Drive, Suite 
100, Austin, Texas 78744-1645. The request for public hearing 
must be separate from any comments and received by DWC no 
later than 5 p.m., Central time, on Tuesday, January 19, 2021. 
If DWC holds a public hearing, it will consider written and oral 
comments presented at the hearing. 
STATUTORY AUTHORITY. DWC proposes these amendments 
to §142.13 and §142.19 under Labor Code §§402.00128, 
402.021, 402.061, 410.157, 410.158, 410.159, and 410.161. 
Section 402.00128 describes the general powers and duties of 
the commissioner, including to hold hearings, take testimony di-
rectly or by deposition or interrogatory, and prescribe the form, 
manner, and procedure for the transmission of information to the 
division. 
Section 402.021(b)(8) describes the Legislature's intent that 
DWC "effectively educate and clearly inform each person who 
participates in the system of the person's rights and responsibil-
ities under the system and how to appropriately interact within 
the system." 
Section 402.061 provides that the commissioner shall adopt 
rules as necessary to implement the Labor Code, Title 5, Subtitle 
A. 
Section 410.157 provides that the commissioner shall adopt 
rules governing procedures under which contested case hear-
ings are conducted. 
Section 410.158 provides for the scope of discovery in contested 
case hearings. 
Section 410.159 requires the commissioner, by rule, to prescribe 
standard form sets of interrogatories to obtain information from 
claimants and insurance carriers. 
CROSS-REFERENCE TO STATUTE. Section 142.13 imple-
ments the Texas Workers' Compensation Act, Labor Code, Title 
5, Subtitle A. 
§142.13. Discovery. 

(a) - (c) (No change.) 

(d) Interrogatories. 

(1) Interrogatories, as prescribed by §142.19 of this title 
(concerning [relating to] Interrogatories), may be used by all parties, 
including subclaimants, to obtain [elicit] information from any other 
party. [claimants and insurance carriers.] 

(2) Except as provided in subsection (g) of this section, in-
terrogatories must [shall] be presented no later than25 [20] days before 
the hearing, unless otherwise agreed. 

(3) Answers to interrogatories must [shall] be exchanged 
no later than 10 [five] days after receipt of the interrogatories. 

(4) Answers to interrogatories must [shall] be made under 
oath. 

(e) - (g) (No change.) 

§142.19. Form Interrogatories. 

(a) The division has developed standard interrogatories for 
parties to exchange [commission adopts] the following information 
[form interrogatories by reference]: 

(1) the name and contact information of the person answer-
ing the interrogatories; 

(2) the issues in dispute; 

(3) any certification of maximum medical improvement 
and impairment rating; 

(4) any statement obtained from any person on the issues 
in dispute; 

(5) the name and contact information for each health care 
provider the claimant has seen since the date of injury, and the condi-
tions the health care provider treated; 

(6) any recordings, photographs, videotapes, or similar ma-
terial showing the claimant since the date of injury; 

(7) for each health care provider the claimant has seen dur-
ing the five years before the date of injury for treatment of a body part 
the claimant believes to be part of the claim: 

(A) the health care provider's name and contact infor-
mation; 

(B) the dates the health care provider treated the 
claimant; and 

(C) the conditions the health care provider treated; and 

(8) for each expert witness expected to testify: 

(A) the expert witness' name and contact information; 

(B) the subject matter the expert witness may or will 
testify on; and 

(C) the general substance of the expert witness' opin-
ions and a brief summary of the basis for them. 

(b) In addition to these standard interrogatories, a party may 
add up to five additional questions. The parties should write the ques-
tions in plain language and present them in a readable and understand-
able format. 

(c) Parties to a dispute must use the standard form interroga-
tories developed and published by the division in a form and manner 
consistent with this rule: 

(1) Claimant's Interrogatories to Carrier; and 

(2) Carrier's Interrogatories to Claimant. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005301 
Kara Mace 
Deputy Commissioner of Legal Services 
Texas Department of Insurance, Division of Workers' Compensation 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 804-4703 

♦ ♦ ♦ 
TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 2. TEXAS PARKS AND 
WILDLIFE DEPARTMENT 

CHAPTER 53. FINANCE 
SUBCHAPTER A. FEES 
DIVISION 1. LICENSE, PERMIT, AND BOAT 
AND MOTOR FEES 
31 TAC §53.16 

The Texas Parks and Wildlife Department proposes an amend-
ment to 31 TAC §53.16, concerning Vessel, Motor, and Marine 
Licensing Fees. The proposed amendment would alter sub-
section (d) to eliminate an unnecessary word and clarify that a 
replacement marine dealer, manufacturer, or distributor's card 
does not include a decal. 
The proposed amendments are a result of the department's re-
view of its regulations under the provisions of Government Code, 
§2001.039, which requires each state agency to review each of 
its regulations no less frequently than every four years and to 
re-adopt, adopt with changes, or repeal each rule as a result of 
the review. 
Julie Aronow, Manager of Boat Titling, Registration and Marine 
Licensing, has determined that for each of the first five years that 
the rule as proposed is in effect, there will be no fiscal implica-
tions to the department as a result of administering or enforcing 
the rule. 
Ms. Aronow also has determined that for each of the first five 
years that the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing or administering the proposed 
rule will be rules that accurately reflect agency products available 
to the public. 
There will be no adverse economic effect on persons required to 
comply with the rule. 
Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. As required by Government Code, §2006.002(g), 
the Office of the Attorney General has prepared guidelines to 
assist state agencies in determining a proposed rule's potential 
adverse economic impact on small and micro-businesses and 
rural communities. Those guidelines state that an agency need 
only consider a proposed rule's direct adverse economic impacts 
to determine if any further analysis is required. The department 
considers "direct economic impact" to mean a requirement that 

would directly impose recordkeeping or reporting requirements; 
impose taxes or fees; result in lost sales or profits; adversely af-
fect market competition; or require the purchase or modification 
of equipment or services. 
The department has determined that proposed rule would result 
in no direct economic effect on any small businesses, micro-busi-
nesses, or rural community. Therefore, neither the economic im-
pact statement nor the regulatory flexibility analysis described in 
Government Code, Chapter 2006, is required. 
The department has not drafted a local employment impact 
statement under the Administrative Procedures Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 
The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rule. 
The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. 
In compliance with the requirements of Government Code, 
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rule as proposed, 
if adopted, will not create or eliminate a government program; 
not result in an increase or decrease in the number of full-time 
equivalent employee needs; not result in a need for additional 
General Revenue funding; not affect the amount of an existing 
fee; not expand, limit, or repeal an existing regulation; not 
increase or decrease the number of individuals subject to regu-
lation; and not positively or adversely affect the state's economy. 
Comments on the proposal may be submitted to Julie Aronow 
at (512) 389-4860, e-mail: julie.aronow@tpwd.texas.gov. Com-
ments also may be submitted via the department's website 
at http://www.tpwd.texas.gov/business/feedback/public_com-
ment/. 
Statutory Authority 

The amendment is proposed under the authority of Parks and 
Wildlife Code, §31.041, which authorizes the commission to 
establish rules concerning the issuance and price of validation 
cards; and §31.0412, which authorizes the commission to adopt 
rules regarding marine dealer, manufacturer, and distributor 
licenses. 
The proposed amendment affects Government Code, Chapter 
31. 
§53.16. Vessel, Motor, and Marine Licensing Fees. 

(a) - (c) (No change.) 

(d) Marine dealer/distributor/manufacturer fees: 

(1) - (5) (No change.) 

(6) replacement [card] marine dealer, manufacturer, or dis-
tributor's licensee validation card [(with decal)]--$11. 

(e) - (f) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
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TRD-202005244 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

SUBCHAPTER B. STAMPS 
31 TAC §53.60 

The Texas Parks and Wildlife Department proposes an amend-
ment to 31 TAC §53.60, concerning Stamps. The amendment 
would eliminate the exemption from the upland bird stamp re-
quirement for persons hunting under a nonresident spring turkey 
license and remove references to the collector's edition stamp 
package. The exemption of nonresident spring turkey license 
holders from the upland game bird stamp requirement (and its 
precursor, the turkey stamp) has been in existence since at least 
the 1970s; however, the department is unable to determine the 
original reason for the exemption. For that reason, and because 
there is no logical reason to continue the exemption, the depart-
ment has concluded that the exemption should be eliminated. 
In 2015 the department discontinued the sale of the collector's 
edition stamp package because sales had declined to the point 
that the product was no longer fiscally defensible. 
The proposed amendment is a result of the department's re-
view of its regulations under the provisions of Government Code, 
§2001.039, which requires each state agency to review each of 
its regulations no less frequently than every four years and to 
re-adopt, adopt with changes, or repeal each rule as a result of 
the review. 
Justin Halvorsen, Acting Director of the Financial Resources Di-
vision, has determined that for each of the first five years that 
the rule as proposed is in effect, there will be fiscal implications 
to the department as a result of administering or enforcing the 
rule. The department estimates that requiring nonresident spring 
turkey license holders to obtain an upland game bird stamp will 
result in a revenue increase of approximately $34,780 per fiscal 
year, which was derived by taking the average annual sales of 
that license over the last five years (4,968) and multiplying that 
value by $7, which is the fee for the upland game bird license. 
There will be no fiscal implications for other units of state or local 
governments as a result of administering or enforcing the rule. 
Mr. Halvorsen also has determined that for each of the first five 
years that the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing or administering the proposed 
rule will be the elimination of unnecessary regulations and rules 
that accurately reflect agency products available to the public. 
There will be adverse economic effect on persons required to 
comply with the rule, namely to nonresidents who participate in 
spring turkey hunting, who will be required to purchase an upland 
game bird license at a fee of $7. 
Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. As required by Government Code, §2006.002(g), 
the Office of the Attorney General has prepared guidelines to 
assist state agencies in determining a proposed rule's potential 

adverse economic impact on small and micro-businesses and 
rural communities. Those guidelines state that an agency need 
only consider a proposed rule's direct adverse economic impacts 
to determine if any further analysis is required. The department 
considers "direct economic impact" to mean a requirement that 
would directly impose recordkeeping or reporting requirements; 
impose taxes or fees; result in lost sales or profits; adversely af-
fect market competition; or require the purchase or modification 
of equipment or services. 
The department has determined that the proposed rule would 
result in no direct economic effect on any small businesses, mi-
cro-businesses, or rural community. Therefore, neither the eco-
nomic impact statement nor the regulatory flexibility analysis de-
scribed in Government Code, Chapter 2006, is required. 
The department has not drafted a local employment impact 
statement under the Administrative Procedures Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 
The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rule. 
The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. 
In compliance with the requirements of Government Code, 
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rule as proposed, if 
adopted, will not create a government program but will eliminate 
the collector's edition stamp package; not result in an increase 
or decrease in the number of full-time equivalent employee 
needs; not result in a need for additional General Revenue 
funding; not affect the amount of an existing fee; expand an ex-
isting regulation by requiring nonresident spring turkey hunters 
to obtain an upland game bird stamp, but will not otherwise limit 
or repeal an existing regulation; not increase or decrease the 
number of individuals subject to regulation; and not positively or 
adversely affect the state's economy. 
Comments on the proposal may be submitted to Robert 
Macdonald at (512) 389-4775, e-mail: robert.macdon-
ald@tpwd.texas.gov. Comments also may be submitted via 
the department's website at http://www.tpwd.texas.gov/busi-
ness/feedback/public_comment/. 
Statutory Authority 

The amendment is proposed under the authority of Parks and 
Wildlife Code, §11.056, which authorizes the department to is-
sue editions of wildlife stamps; §43.202, which authorizes the 
department to issue other editions of the archery stamp that are 
not valid for hunting; §43.403, which authorizes the department 
to issue other editions of the saltwater sportfishing stamp that 
are not valid for fishing; §43.652, which authorizes the commis-
sion to exempt a person or class of persons from the stamp re-
quirements of Parks and Wildlife Code, Chapter 43, Subchapter 
S; §43.654, which authorizes the department to issue and sell a 
collector's edition of the migratory or upland game bird stamps; 
and §43.804, which authorizes the department to issue a col-
lectible freshwater fishing stamp. 
The proposed amendment affects Parks and Wildlife Code, 
Chapters 11 and 43. 
§53.60. Stamps. 
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(a) - (b) (No change.) 

(c) Stamp Exemptions. 

(1) (No change.) 

[(2) All nonresident spring turkey hunting license holders 
are exempt from requirements for acquisition and possession of the 
upland game bird stamp.] 

(2) [(3)] Youth license holders and lifetime resident hunt-
ing license holders are exempt from requirements for acquisition and 
possession of the following stamps: 

(A) - (C) (No change.) 

(3) [(4)] All lifetime resident combination hunting and fish-
ing license holders are exempt from requirements for acquisition and 
possession of the following stamps: 

(A) - (E) (No change.) 

(4) [(5)] All lifetime resident fishing license holders are ex-
empt from requirements for acquisition and possession of the following 
stamps; 

(A) - (B) (No change.) 

(5) [(6)] All persons meeting the definition of a qualified 
disabled veteran under the provisions of Parks and Wildlife Code, 
§42.012(c), are exempt from the fees for the following stamps: 

(A) - (E) (No change.) 

(6) [(7)] All Texas residents on active duty in the armed 
forces of the United States (including members of the Reserves and 
National Guard on active duty) are exempt from the fees for the fol-
lowing stamps: 

(A) - (E) (No change.) 

(7) [(8)] Special fishing license holders are exempt from 
the requirements for acquisition and possession of the following 
stamps: 

(A) - (B) (No change.) 

(8) [(9)] All one-day all-water fishing license holders are 
exempt from requirements for acquisition and possession of the fol-
lowing stamps: 

(A) - (B) (No change.) 

(d) (No change.) 

[(e) Collector's edition stamp package.] 

[(1) A collector's edition stamp package shall consist of one 
each of the following stamps:] 

[(A) migratory game bird stamp;] 

[(B) upland game bird stamp;] 

[(C) nongame stamp;] 

[(D) archery stamp;] 

[(E) saltwater sportfishing stamp; and] 

[(F) freshwater fishing stamp.] 

[(2) Stamps in the package are not valid for hunting or fish-
ing.] 

[(3) Fee for the package shall be $10 wholesale price and 
$20 retail price plus applicable sales tax.] 

(e) [(f)] In addition to the freshwater fishing stamp, the depart-
ment may make available a collectible freshwater habitat stamp for a 
fee of $5. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005246 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 389-4775 

♦ ♦ ♦ 

SUBCHAPTER F. BONDED TITLE FOR 
VESSELS/OUTBOARD MOTORS 
31 TAC §53.100 

The Texas Parks and Wildlife Department proposes an amend-
ment to 31 TAC §53.100, concerning Bonded Title--Acceptable 
Situations. The proposed amendment would correct an inaccu-
rate internal reference. 
The proposed amendment is a result of the department's re-
view of its regulations under the provisions of Government Code, 
§2001.039, which requires each state agency to review each of 
its regulations no less frequently than every four years and to 
re-adopt, adopt with changes, or repeal each rule as a result of 
the review. 
Julie Aronow, Manager of Boat Titling, Registration and Marine 
Licensing, has determined that for each of the first five years that 
the rule as proposed is in effect, there will be no fiscal implica-
tions to the department as a result of administering or enforcing 
the rule. 
Ms. Aronow also has determined that for each of the first five 
years that the rule as proposed is in effect:, the public benefit 
anticipated as a result of enforcing or administering the proposed 
rule will be accurate rules. 
There will be no adverse economic effect on persons required to 
comply with the rule. 
Under the provisions of Government Code, Chapter 2006, a 
state agency must prepare an economic impact statement and a 
regulatory flexibility analysis for a rule that may have an adverse 
economic effect on small businesses, micro-businesses, or rural 
communities. As required by Government Code, §2006.002(g), 
the Office of the Attorney General has prepared guidelines to 
assist state agencies in determining a proposed rule's potential 
adverse economic impact on small and micro-businesses and 
rural communities. Those guidelines state that an agency need 
only consider a proposed rule's direct adverse economic impacts 
to determine if any further analysis is required. The department 
considers "direct economic impact" to mean a requirement that 
would directly impose recordkeeping or reporting requirements; 
impose taxes or fees; result in lost sales or profits; adversely af-
fect market competition; or require the purchase or modification 
of equipment or services. 
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♦ ♦ ♦ The department has determined that proposed rule would result 
in no direct economic effect on any small businesses, micro-busi-
nesses, or rural community. Therefore, neither the economic im-
pact statement nor the regulatory flexibility analysis described in 
Government Code, Chapter 2006, is required. 
The department has not drafted a local employment impact 
statement under the Administrative Procedures Act, §2001.022, 
as the agency has determined that the rule as proposed will not 
impact local economies. 
The department has determined that Government Code, 
§2001.0225 (Regulatory Analysis of Major Environmental 
Rules), does not apply to the proposed rule. 
The department has determined that there will not be a taking of 
private real property, as defined by Government Code, Chapter 
2007, as a result of the proposed rule. 
In compliance with the requirements of Government Code, 
§2001.0221, the department has prepared the following Govern-
ment Growth Impact Statement (GGIS). The rule as proposed, 
if adopted, will not create or eliminate a government program; 
not result in an increase or decrease in the number of full-time 
equivalent employee needs; not result in a need for additional 
General Revenue funding; not affect the amount of an existing 
fee; not expand, limit, or repeal an existing regulation; not 
increase or decrease the number of individuals subject to regu-
lation; and not positively or adversely affect the state's economy. 
Comments on the proposal may be submitted to Julie Aronow 
at (512) 389-4860, e-mail: julie.aronow@tpwd.texas.gov. Com-
ments also may be submitted via the department's website 
at http://www.tpwd.texas.gov/business/feedback/public_com-
ment/. 
Statutory Authority 

The amendment is proposed under the authority of Parks and 
Wildlife Code, §31.0465, which authorizes the department by 
rule to define acceptable situations in which certificates of title 
may be issued after the filing of a bond. 
The proposed amendments affect Parks and Wildlife Code, 
Chapter 31. 
§53.100. Bonded Title--Acceptable Situations. 

(a) - (b) (No change.) 

(c) The department shall not under any circumstances issue 
a bonded title if the applicant does not have any proof of payment, 
ownership transfer or other related documentation to support a claim 
of ownership, unless the vessel or outboard motor is determined to be 
abandoned, as defined by Parks and Wildlife Code, §31.003[(17)]. 

(d) (No change.) 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005247 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 389-4775 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 9. TEXAS COMMISSION ON 
JAIL STANDARDS 

CHAPTER 273. HEALTH SERVICES 
37 TAC §273.5 

The Texas Commission on Jail Standards proposes to make a 
change to §273.5, concerning mental health and intellectual dis-
abilities of inmates in Texas county jails. The proposed amend-
ment to 37 TAC §273.5 clarifies and expands the scope of in-
mates for whom county jails must perform a mental history check 
to include inmates with Intellectual and Developmental Disabili-
ties. It expands the scope of records jails must keep in relation to 
such inmates and of the jails' notification to other entities of their 
incarceration. The amendment also expands the information to 
be recorded on the mental health screening form to include in-
formation related to intellectual and developmental disability. 
For the first five-year period, the proposed rule expands an exist-
ing regulation. Otherwise, the proposed rule neither creates nor 
eliminates a government program; implementation of the pro-
posed rule does not require the creation of new employee po-
sitions or the elimination of existing employee positions; imple-
mentation of the proposed rule does not require an increase or 
decrease in future legislative appropriations to the agency; the 
proposed rule does not require an increase or decrease in fees 
paid to the agency; the proposed rule does not create a new 
regulation; the proposed rule expands an existing regulation; the 
proposed rule neither increases nor decreases the number of in-
dividuals subject to the rule's applicability; and the proposed rule 
neither positively nor adversely affects this state's economy. 
Executive Director Brandon Wood has determined that, for each 
of the first five years of the amendments' effect, the Commis-
sion anticipates that the public benefit anticipated as a result of 
enforcing the amended section is that food will be prepared prop-
erly and safely in county jails under its purview. 
Mr. Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities to comply with the amended rules, as they will not 
be required to alter their business practices, and the rules do not 
impose any additional costs on those required to comply with the 
rules. 
Comments on the proposal may be submitted in writing to 
William Turner, P.O. Box 12985, Austin, Texas 78711, Fax (512) 
463-3185, or e-mail at will.turner@tcjs.state.tx.us. 
The amendment is proposed under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 
Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 
This proposed change does not affect other rules or statutes. 
§273.5. Mental Disabilities/Suicide Prevention Plan. 

(a) Each sheriff/operator shall develop and implement a men-
tal disabilities/suicide prevention plan, in coordination with available 
medical and mental health officials, approved by the Commission by 
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March 31, 1997. The plan shall address the following principles and 
procedures: 

(1) Training. Provisions for staff training (including fre-
quency and duration) on the procedures for recognition, supervision, 
documentation, and handling of inmates who are mentally disabled 
and/or potentially suicidal. Supplemental training should be provided 
to those staff members responsible for intake screening; 

(2) Identification. Procedures for intake screening to iden-
tify inmates who are known to be or observed to be mentally disabled 
and/or potentially suicidal and procedures for compliance with Code 
of Criminal Procedure Article 16.22 and referrals to available mental 
health officials; 

(3) Communication. Procedures for communication of in-
formation relating to inmates who are mentally disabled and/or poten-
tially suicidal; 

(4) Housing. Procedures for the assignment of inmates 
who are mentally disabled and/or potentially suicidal to appropriate 
housing; 

(5) Supervision. Provisions for adequate supervision of in-
mates who are mentally disabled and/or potentially suicidal and proce-
dures for documenting supervision; 

(6) Intervention and Emergency Treatment. Procedures for 
staff intervention prior to the occurrence of a suicide and during the 
progress of a suicide attempt, or serious deterioration of mental condi-
tion; 

(7) Reporting. Procedures for reporting of completed sui-
cides to appropriate outside authorities and family members; and 

(8) Follow-Up Review. Procedures for follow-up review 
of policies by the sheriff/operator and mental health and medical offi-
cials following all attempted or completed suicides. 

(b) Screening Instrument. An approved mental disabil-
ities/suicide prevention screening instrument shall be completed 
immediately on all inmates admitted. 

(c) Mental Health/Intellectual and Developmental Disabilities 
History Check. Each jail shall: 

(1) check each inmate upon intake into the jail against the 
Texas Health and Human Services Commission CCQ system to deter-
mine if the inmate has previously received state mental healthcare or 
has a known intellectual or developmental disability, unless the inmate 
is being housed as an out of state inmate or a federal inmate on a con-
tractual basis; 

(2) maintain documentation to be available at the time of 
inspection showing that information for each inmate designated in 
paragraph (1) of this subsection was submitted for CCQ/IDD system 
checks, to include notification to the magistrate and the Local Mental 
Health Authority or Local Intellectual and Developmental Disabilities 
Authority as per CCP 16.22(a)(1); and 

(3) include any relevant mental health or intellectual and 
developmental disability information on the mental health screening 
instrument and, if sentenced to the Department of Criminal Justice, on 
the Uniform Health Status form. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 1, 
2020. 

TRD-202005109 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 463-5505 

♦ ♦ ♦ 

CHAPTER 281. FOOD SERVICE 
37 TAC §281.5 

The Texas Commission on Jail Standards proposes to make a 
change to §281.5, concerning food service in Texas county jails. 
The proposed amendment to 37 TAC §281.5 requires that those 
who prepare food in county jails shall possess a food handler 
license in accordance with Texas Food Establishment Rules. 
Executive Director Brandon Wood has determined that, for each 
of the first five years of the amendments' effect, the Commis-
sion anticipates that the public benefit anticipated as a result of 
enforcing the amended section is that food will be prepared prop-
erly and safely in county jails under its purview. 
Mr. Wood has also determined that there will be no adverse 
economic effect on small businesses, micro-businesses, or rural 
communities to comply with the amended rules, as they will not 
be required to alter their business practices and the rules do not 
impose any additional costs on those required to comply with the 
rules. 
For the first five-year period, the proposed rule expands an exist-
ing regulation. Otherwise, the proposed rule neither creates nor 
eliminates a government program; implementation of the pro-
posed rule does not require the creation of new employee po-
sitions or the elimination of existing employee positions; imple-
mentation of the proposed rule does not require an increase or 
decrease in future legislative appropriations to the agency; the 
proposed rule does not require an increase or decrease in fees 
paid to the agency; the proposed rule does not create a new 
regulation; the proposed rule expands an existing regulation; the 
proposed rule neither increases nor decreases the number of in-
dividuals subject to the rule's applicability; and the proposed rule 
neither positively nor adversely affects this state's economy. 
Comments on the proposal may be submitted in writing to 
William Turner, P.O. Box 12985, Austin, Texas 78711, Fax (512) 
463-3185, or e-mail at will.turner@tcjs.state.tx.us. 
The amendment is proposed under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 
Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 
This proposed change does not affect other rules or statutes. 
§281.5. Staff Supervision. 
Food shall be prepared under the supervision of a staff member or con-
tract employee who possesses a food handler license in accordance with 
Texas Food Establishment Rules (TFER) §228.33 and shall be served 
only under the immediate supervision of a staff member. Care shall be 
taken that hot foods are served reasonably warm and that cold foods 
are served reasonably cold. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 
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Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005108 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 463-5505 

♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 2. DEPARTMENT OF ASSISTIVE 
AND REHABILITATIVE SERVICES 

CHAPTER 109. OFFICE FOR DEAF AND 
HARD OF HEARING SERVICES 
SUBCHAPTER C. SPECIALIZED 
TELECOMMUNICATIONS ASSISTANCE 
PROGRAM 
40 TAC §§109.501, 109.503, 109.505, 109.507, 109.509,
109.511, 109.513, 109.515, 109.517, 109.519, 109.521, 
109.523, 109.525, 109.527, 109.529, 109.531, 109.533 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC) proposes the repeal of Chapter 
109, Subchapter C, concerning Specialized Telecommunica-
tions Assistance Program, consisting of §§109.501, 109.503, 
109.505, 109.507, 109.509, 109.511, 109.513, 109.515, 
109.517, 109.519, 109.521, 109.523, 109.525, 109.527, 
109.529, 109.531, and 109.533. 
BACKGROUND AND PURPOSE 

The purpose of the proposal is to update and relocate the Spe-
cialized Telecommunications Assistance Program (STAP) rules 
from 40 TAC Chapter 109, Subchapter C to 26 TAC Chapter 360, 
Subchapter C. The relocation of the rules is necessary to imple-
ment Senate Bill 200, 84th Legislature, Regular Session, 2015, 
which transferred the functions of the legacy Department of As-
sistive and Rehabilitative Services (DARS) to HHSC. The new 
rules are proposed simultaneously elsewhere in this issue of the 
Texas Register. 

SECTION-BY-SECTION SUMMARY 

The proposed repeal of 40 TAC Chapter 109, Subchapter C 
deletes the STAP rules in 40 TAC and updates and relocates 
them to 26 TAC Chapter 360. 
FISCAL NOTE 

Trey Wood, Chief Financial Officer, has determined that for each 
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments. 
GOVERNMENT GROWTH IMPACT STATEMENT 

HHSC has determined that during the first five years that the 
rules will be in effect: 

(1) the proposed rules will not create or eliminate a government 
program; 
(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions; 
(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations; 
(4) the proposed rules will not affect fees paid to HHSC; 
(5) the proposed rules will create new rules; 
(6) the proposed rules will repeal existing rules; 
(7) the proposed rules will not change the number of individuals 
subject to the rules; and 

(8) the proposed rules will not affect the state's economy. 
SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS 

Trey Wood, Chief Financial Officer, has also determined there is 
no adverse small business, micro-business, or rural community 
impact related to the repeal of the proposed rules. The new pro-
posed rule does not impose any additional costs on small busi-
ness, micro-businesses, or rural communities that are required 
to comply with the rules. 
LOCAL EMPLOYMENT IMPACT 

The proposed rules will not affect a local economy. 
COSTS TO REGULATED PERSONS 

Texas Government Code §2001.0045 does not apply to these 
rules because the rules do not impose a cost on regulated per-
sons. 
PUBLIC BENEFIT AND COSTS 

Dee Budgewater, Deputy Executive Commissioner for Health, 
Developmental, and Independence Services, has determined 
that for each year of the first five years the rules are in effect, 
the public benefit will be new and updated rules in 26 TAC which 
provide more choice in equipment selection and in professionals 
who can certify an application, as well as better services from 
program providers. 
Trey Wood, Chief Financial Officer, has also determined that for 
the first five years the rules are in effect, there are no anticipated 
economic costs to persons required to comply with the proposed 
rule, as there is no requirement to alter current business prac-
tices. 
TAKINGS IMPACT ASSESSMENT 

HHSC has determined that the proposal does not restrict or limit 
an owner's right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 
PUBLIC COMMENT 

Written comments on the proposal may be submitted to Bryant 
Robinson, STAP Manager, P.O. Box 12904, Austin, Texas 
78711; or by email to DHHS.STAP@hhsc.state.tx.us. 
To be considered, comments must be submitted no later than 
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day 
of the comment period; (2) hand-delivered before 5:00 p.m. on 
the last working day of the comment period; or (3) emailed be-
fore midnight on the last day of the comment period. If last day 
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♦ ♦ ♦ 

to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following 
business day to be accepted. When emailing comments, please 
indicate "Comments on Proposed Rule 18R061" in the subject 
line. 
STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies. The repeals 
are also authorized by Texas Utilities Code §56.151, which 
provides that the Executive Commissioner of HHSC by rule shall 
establish a specialized telecommunications assistance program 
to provide financial assistance to individuals with disabilities that 
impair the individuals' ability to effectively access the telephone 
network. 
The repeals implement Texas Government Code §531.0055 and 
Texas Utilities Code §56.151. 
§109.501. Purpose. 
§109.503. Legal Authority. 
§109.505. Definitions. 
§109.507. Determination of Basic Specialized Telecommunications 
Equipment or Service. 
§109.509. Preliminary and Comprehensive Assessment. 
§109.511. Voucher Recipient Eligibility. 
§109.513. Persons Authorized to Certify Disability. 
§109.515. Vouchers. 

§109.517. Determination of Voucher Category Value and Eligibility 
Criteria for a Voucher. 

§109.519. Consumer Confidentiality. 

§109.521. Determination of Approved Equipment or Services. 

§109.523. Reimbursement Amounts for Approved Equipment or Ser-
vices. 

§109.525. STAP Vendor Eligibility Requirements. 

§109.527. STAP Vendor Duties and Responsibilities. 

§109.529. Voucher Reimbursement. 

§109.531. Suspension or Loss of STAP Vendor Eligibility. 

§109.533. Reinstatement of STAP Vendors. 

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority 
to adopt. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005221 
Karen Ray 
Chief Counsel 
Department of Assistive and Rehabilitative Services 
Earliest possible date of adoption: January 17, 2021 
For further information, please call: (512) 961-3125 
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TITLE 22. EXAMINING BOARDS 

PART 6. TEXAS BOARD OF 
PROFESSIONAL ENGINEERS AND 
LAND SURVEYORS 

CHAPTER 134. LICENSING, REGISTRATION, 
AND CERTIFICATION FOR SURVEYORS 
SUBCHAPTER G. EXAMINATIONS 
22 TAC §134.67 

The Texas Board of Professional Engineers and Land Surveyors 
withdraws new 22 Texas Administrative Code, Chapter 134, rule 
§134.67, regarding professional practice requirements for pro-
fessional land surveyors in Texas, which appeared in the August 
7, 2020, issue of the Texas Register (45 TexReg 5479). 

Filed with the Office of the Secretary of State on December 6, 
2020. 
TRD-202005260 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 6, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 
TITLE 26. HEALTH AND HUMAN SERVICES 

PART 1. HEALTH AND HUMAN 
SERVICES COMMISSION 

CHAPTER 558. LICENSING STANDARDS 
FOR HOME AND COMMUNITY SUPPORT 
SERVICES AGENCIES 
SUBCHAPTER I. RESPONSE TO COVID-19 
AND PANDEMIC-LEVEL COMMUNICABLE 
DISEASE 
26 TAC §558.950 

The Health and Human Services Commission withdraws the 
emergency adoption of new §558.950, which appeared in the 
October 2, 2020, issue of the Texas Register (45 TexReg 6845). 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005227 
Karen Ray 
Chief Counsel 
Health and Human Services Commission 
Effective date: December 3, 2020 
For further information, please call: (512) 438-3161 

WITHDRAWN RULES December 18, 2020 45 TexReg 9175 





TITLE 1. ADMINISTRATION 

PART 3. OFFICE OF THE ATTORNEY 
GENERAL 

CHAPTER 69. PROCUREMENT 
SUBCHAPTER C. MANAGEMENT OF 
VEHICLES 
1 TAC §69.35 

The Office of the Attorney General (OAG) adopts an amend-
ment to Chapter 69, Subchapter C, §69.35, concerning the State 
Vehicle Management Plan (SVMP). The amendment is adopted 
without changes to the proposed text published in the October 
9, 2020, issue of the Texas Register (45 TexReg 7099), and the 
rule will not be republished. 
This non-substantive amendment to §69.35 updates the refer-
ence to the SVMP. No written comments were received regard-
ing the amendment. 
The amendment to §69.35 is adopted in accordance with Gov-
ernment Code §2171.1045, which requires each state agency 
to adopt rules, consistent with the SVMP, relating to the assign-
ment and use of the agency's vehicles. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005220 
Austin Kinghorn 
General Counsel 
Office of the Attorney General 
Effective date: December 23, 2020 
Proposal publication date: October 9, 2020 
For further information, please call: (512) 475-3210 

♦ ♦ ♦ 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 351. COORDINATED PLANNING 
AND DELIVERY OF HEALTH AND HUMAN 
SERVICES 

SUBCHAPTER B. ADVISORY COMMITTEES 
DIVISION 1. COMMITTEES 
1 TAC §351.841 

The Texas Health and Human Services Commission (HHSC) 
adopts in Texas Administrative Code (TAC) Title 1, Part 15, 
Chapter 351, Subchapter B, Division 1, new §351.841, con-
cerning Joint Committee on Access and Forensic Services. 
Section 351.841 is adopted without changes to the proposed 
text as published in the September 18, 2020, issue of the Texas 
Register (45 TexReg 6428). Therefore, the rule will not be 
republished. 
BACKGROUND AND JUSTIFICATION 

The purpose of this rulemaking is to move HHSC rules in 25 
TAC Chapter 411, Subchapter A to 1 TAC Chapter 351, Sub-
chapter B, Division 1 to consolidate HHSC advisory committee 
rules into one place. The relocation of the Joint Committee on 
Access and Forensic Services (JCAFS) rules to Chapter 351 will 
make it easier for the public to locate advisory committee rules 
in a chapter where HHSC advisory committee rules are situated. 
The current rule is reorganized and updated. The new rule has 
two new provisions that are not substantive changes so it does 
not result in new or increased requirements for the JCAFS. The 
repeal of the rules in 25 TAC Chapter 411, Subchapter A, con-
cerning Joint Committee on Access and Forensic Services, ap-
pears elsewhere in this issue of the Texas Register. 

COMMENTS 

The 31-day comment period ended October 19, 2020. During 
this period, HHSC did not receive any comments regarding the 
proposed rules. 
STATUTORY AUTHORITY 

The new section is adopted by Texas Health and Safety Code 
§533.051 and 533.0515, which provides that the Executive Com-
missioner of HHSC shall adopt rules for the operation and provi-
sion of services by the health and human services agencies and 
the Joint Committee on Access and Forensic Services. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005183 
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Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: December 22, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 517-1621 

♦ ♦ ♦ 

CHAPTER 354. MEDICAID HEALTH 
SERVICES 
The Texas Health and Human Services Commission (HHSC) 
adopts the repeal of §354.1177, concerning Electronic Visit 
Verification (EVV) System, and new §§354.4001, concerning 
Purpose and Authority; 354.4003, concerning Definitions; 
354.4005, concerning Applicability; 354.4007, concerning 
EVV System; 354.4009, concerning Requirements for Claims 
Submission and Approval; 354.4011, concerning Member 
Rights and Responsibilities; and 354.4013, concerning Addi-
tional Requirements. New §§354.4001, 354.4003, 354.4005, 
354.4007, 354.4009, 354.4011, and 354.4013 are adopted with-
out changes to the proposed text as published in the September 
18, 2020, issue of the Texas Register (45 TexReg 6430). These 
rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

HHSC currently has rules concerning EVV in Titles 1 and 40 
of the Texas Administrative Code (TAC). This proposal consol-
idates the EVV rules into one location, implements federal and 
state requirements for the Texas EVV system, and removes un-
necessary or duplicative rules from TAC. The new rules in Chap-
ter 354, Subchapter O also implement the requirements for the 
Texas EVV system to electronically verify that Medicaid-funded 
personal care services are provided to a member in accordance 
with a prior authorization or plan of care, as applicable to the pro-
gram in which the member receives the service. An EVV system 
electronically verifies and documents basic information relating 
to the delivery of services, such as the member's name and the 
precise time the service begins and ends. HHSC requires the 
use of an EVV system to help ensure that members receive ser-
vices authorized for their care, ensure accurate Medicaid pay-
ments and to prevent fraud, waste and abuse. 
The new rules are based on federal and state laws that require 
HHSC to implement EVV, specifically, Title XIX, Section 1903(l) 
of the Social Security Act (42 United States Code Section 
1396b), as amended by Section 12006 of the 21st Century 
Cures Act; Texas Government Code Section 531.024172, as 
amended by Senate Bill 894, 85th Legislature, Regular Session, 
2017; and Texas Human Resources Code Section 161.086. 
COMMENTS 

The 31-day comment period ended October 19, 2020. 
During this period, HHSC received five comments regarding the 
proposed rules from Simplex Health and Senior Helpers. A sum-
mary of comments relating to the rules and HHSC's responses 
follows. 
Comment: One commenter opposed the new rules stating 
provider agencies are unfamiliar with EVV. 
Response: HHSC disagrees with this comment and has re-
leased multiple communications for stakeholder engagement 
and preparation for the EVV implementation. HHSC has 

also provided multiple ways stakeholders can complete EVV 
training, such as instructor-led webinars and self-paced online 
computer-based training. 
Comment: One commenter expressed concerns about recoup-
ments related to EVV stating provider agencies are bearing the 
brunt of recoupments after a service was provided and reim-
bursed. 
Response: HHSC disagrees with this comment because the 
new rules outline the EVV process and reduce the opportunity 
for recoupment because HHSC or a managed care organiza-
tion will not reimburse a claim for an EVV-required service with-
out matching EVV data supporting the claim. HHSC also pro-
vides opportunities for program providers and financial manage-
ment services agencies to complete EVV policy training which 
explains the EVV process. 
Comment: One commenter stated that EVV is too costly to main-
tain. 
Response: HHSC disagrees with this comment because HHSC 
must implement the federal EVV requirement for all Medicaid 
personal care services by January 1, 2021, or risk non-compli-
ance with federal law which will reduce the state's federal med-
ical assistance percentage. This reduction in federal Medicaid 
matching dollars will impact available funding for Medicaid ser-
vices in Texas. 
Comment: One commenter supported the new rules and ex-
pressed concern for the Texas Medicaid reimbursement rate af-
fecting a service attendant's wages for purchasing a smartphone 
and maintaining a phone plan to access the EVV system. 
Response: HHSC acknowledges the concern and is expand-
ing EVV-related questions on cost reports beginning in cost re-
port year 2020. HHSC will consider the cost report data during 
its regular biennial fee reviews and legislative appropriation re-
quest process to recommend future rates to the Texas legisla-
ture. HHSC has also implemented multiple ways a service at-
tendant can access the EVV system if a smartphone is not an 
option, such as a member's home landline phone or an electronic 
device that does not rely on an internet connection or phone ser-
vice. 
Comment: One commenter also expressed concern for reliable 
internet service coverage in rural parts of the state for service 
attendants who access the EVV system using a smartphone. 
Response: HHSC acknowledges the concern and allows the 
smartphone application to capture service delivery information 
when access to the internet is temporarily unavailable and will 
then upload that information once an internet connection is 
reestablished. Service attendants can also access the EVV 
system through the member's home landline phone or by using 
an electronic device that does not rely on an internet connection 
or phone service. 
SUBCHAPTER A. PURCHASED HEALTH 
SERVICES 
DIVISION 11. GENERAL ADMINISTRATION 
1 TAC §354.1177 

STATUTORY AUTHORITY 

The repeal is authorized by Texas Government Code §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
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♦ ♦ ♦ health and human services system; Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; and Texas Human Resource 
Code §32.021 and Texas Government Code §531.021(a), which 
provide HHSC with the authority to administer the federal medi-
cal assistance (Medicaid) program in Texas. 
The repeal is issued in accordance with §1903(l) of the Social 
Security Act (42 United States Code §1396b) and implement 
Texas Government Code §531.024172 and Texas Human Re-
sources Code §161.086. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005209 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: December 23, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 438-4809 

♦ ♦ ♦ 

SUBCHAPTER O. ELECTRONIC VISIT 
VERIFICATION 
1 TAC §§354.4001, 354.4003, 354.4005, 354.4007, 354.4009,
354.4011, 354.4013 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services system; Texas Gov-
ernment Code §531.033, which provides the Executive Com-
missioner of HHSC with broad rulemaking authority; and Texas 
Human Resource Code §32.021 and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas. 
The new sections are issued in accordance with §1903(l) of the 
Social Security Act (42 United States Code §1396b) and imple-
ment Texas Government Code §531.024172 and Texas Human 
Resources Code §161.086. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005210 
Karen Ray 
Chief Counsel 
Texas Health and Human Services Commission 
Effective date: December 23, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 438-4809 

TITLE 16. ECONOMIC REGULATION 

PART 8. TEXAS RACING 
COMMISSION 

CHAPTER 303. GENERAL PROVISIONS 
SUBCHAPTER G. HORSE INDUSTRY 
ESCROW ACCOUNT 
DIVISION 3. BREED REGISTRIES 
16 TAC §303.321, §303.323 

The Texas Racing Commission ("the Commission") adopts 
amendments to 16 TAC §303.321, Allocation to Breed Reg-
istries, and §303.323, Modifications to Approved Events, without 
changes to the text as proposed in the October 16, 2020, issue 
of the Texas Register (45 TexReg 7360). The rules will not be 
republished. 
The amendments to §303.321 permit the executive director to 
act on behalf of the Commission to approve breed registry re-
quests for funding from the Horse Industry Escrow Account ("the 
Account") that do not exceed $50,000. The amendments to 
§303.323 update that section to allow the executive director to 
approve modifications to events when the proposal as modified 
would have qualified for initial approval by the executive director. 
REASONED JUSTIFICATION 

The reasoned justification for these amendments is increased 
expeditiousness in the approval of requests for funding from the 
Account. 
PUBLIC COMMENTS 

No comments were submitted in response to the proposal of 
these amendments. 
STATUTORY AUTHORITY 

The amendments are adopted under Tex. Occ. Code 
§2023.004, which authorizes the Commission to adopt rules to 
administer the Act. 
No other statute, code, or article is affected by the amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005114 
Chuck Trout 
Executive Director 
Texas Racing Commission 
Effective date: December 22, 2020 
Proposal publication date: October 16, 2020 
For further information, please call: (512) 833-6699 

♦ ♦ ♦ 

CHAPTER 309. RACETRACK LICENSES AND 
OPERATIONS 
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SUBCHAPTER A. RACETRACK LICENSES 
DIVISION 1. GENERAL PROVISIONS 
16 TAC §309.8 

The Texas Racing Commission ("the Commission") adopts 
amendments to 16 TAC §309.8, concerning Racetrack License 
Fees, without changes to the text as proposed in the October 
16, 2020, issue of the Texas Register (45 TexReg 7361). The 
rule will not be republished. 
The amendments modify racetrack license fees to account for 
the loss of one racetrack licensee in July 2020 and also pro-
vide for automatic adjustments to fees in the event of additional 
losses or additions of racetrack licensees. The amendments fur-
ther provide additional notice to the tracks of any fee increase 
and would require the Commission to initiate rulemaking in the 
event of future increases that exceed 15%. 
REASONED JUSTIFICATION 

The reasoned justification for the amendments is that fee in-
creases are necessary to ensure that the agency has sufficient 
revenue to remain solvent and to continue regulating racing de-
spite recent and potential future losses of licensed racetracks. 
PUBLIC COMMENTS 

No comments were submitted in response to the proposal of 
these amendments. 
STATUTORY AUTHORITY 

The amendments are adopted under Tex. Occ. Code 
§2023.004, which authorizes the Commission to adopt rules 
to administer the Act, and §2025.108, which authorizes the 
commission to prescribe reasonable annual fees to be paid by 
racetrack license holders. 
No other statute, code, or article is affected by the amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005113 
Chuck Trout 
Executive Director 
Texas Racing Commission 
Effective date: December 22, 2020 
Proposal publication date: October 16, 2020 
For further information, please call: (512) 833-6699 

♦ ♦ ♦ 
TITLE 19. EDUCATION 

PART 7. STATE BOARD FOR 
EDUCATOR CERTIFICATION 

CHAPTER 229. ACCOUNTABILITY SYSTEM 
FOR EDUCATOR PREPARATION PROGRAMS 
19 TAC §229.1, §229.4 

The State Board for Educator Certification (SBEC) adopts 
amendments to §229.1 and §229.4, concerning accountability 
system for educator preparation programs. The amendments 
are adopted without changes to the proposed text as published 
in the August 21, 2020 issue of the Texas Register (45 TexReg 
5772) and will not be republished. The adopted amendments 
to 19 Texas Administrative Code (TAC) Chapter 229 provide 
for adjustments to the 2019-2020 Accountability System for 
Educator Preparation (ASEP) due to Governor Abbott's disaster 
declaration related to COVID-19; include an accountability 
indicator for educator preparation programs (EPPs) based on 
the improvement in achievement of students taught by begin-
ning teachers; provide an index for the determination of EPP 
accreditation status; and provide updates to the ASEP manual. 
BACKGROUND INFORMATION AND JUSTIFICATION: EPPs 
are entrusted to prepare educators for success in the classroom. 
Texas Education Code (TEC), §21.0443, requires EPPs to ad-
equately prepare candidates for certification. Similarly, TEC, 
§21.031, requires the SBEC to ensure candidates for certifica-
tion demonstrate the knowledge and skills necessary to improve 
the performance of the diverse student population of this state. 
TEC, §21.045, also requires SBEC to establish standards to gov-
ern the continuing accountability of all EPPs. The SBEC rules in 
19 TAC Chapter 229 establish the process used for issuing an-
nual accreditation ratings for all EPPs to comply with these pro-
visions of the TEC and to ensure the highest level of educator 
preparation, which is specified in the SBEC Mission Statement. 
At the December 2018 SBEC meeting, Texas Education Agency 
(TEA) staff presented several topics and received direction from 
the SBEC to inform potential rule changes to Chapter 229 in the 
future. At that time, TEA staff informed the SBEC that staff would 
be working to explore opportunities for adjustments to the com-
prehensive accountability system to increase consistency and 
transparency. In addition to SBEC input and direction, TEA staff 
have worked with stakeholders to solicit feedback regarding po-
tential options for the SBEC's consideration. 
At the May 2020 SBEC meeting, TEA staff presented draft rule 
text and the SBEC directed staff to solicit additional stakeholder 
input on issues related to public comment received regarding the 
weighting of ASEP Indicator 1b, certification examination results 
for non-PPR exams, and the indexing system. Staff hosted a 
meeting with stakeholders on May 15 and gathered feedback 
on these issues. Public testimony at the July 24, 2020 meeting 
voiced support for the amendments as proposed. 
Following is a description of the topics for the adopted amend-
ments to 19 TAC Chapter 229. In addition to the detailed descrip-
tions below, the adopted amendments also remove outdated 
provisions related to the 2018-2019 academic year; provide ed-
its to the manual to address the 2019-2020 reporting year; pro-
vide technical clean-up edits for clarification; and provide relet-
tering/renumbering to conform with the Texas Register style and 
formatting requirements. 
§229.1. General Provisions and Purpose of Accountability Sys-
tem for Educator Preparation Programs. 

Update on Scope of ASEP Manual 

The adopted amendment to §229.1(c) strikes the reference to 
subsection (a) of §229.4 in favor of a broader reference to §229.4 
as a whole to clarify that the relevant criteria, formulas, and cal-
culations relevant to all of §229.4 are contained in Figure: 19 
TAC §229.1(c). 
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ASEP Manual 

The adopted changes to Figure: 19 TAC §229.1(c) update the 
ASEP manual. Updates to the ASEP manual provide trans-
parency to the field as to the calculations used to determine ac-
creditation statuses. These updates were developed in confer-
ence with the Data Working Group. The following is a chap-
ter-by-chapter summary of the adopted changes to Figure: 19 
TAC §229.1(c), the ASEP manual. 
On the cover page and in the chapters, dates and years are 
updated to align with the 2019-2020 reporting year. The table 
of contents is updated to match the new page numbers and to 
be simplified for readability. 
Chapter 1 includes a sentence in the About this Manual section 
describing the new content included in Chapter 9. The sections 
describing the Educator Preparation Advisory Committee and 
Educator Preparation Data Workgroup are removed, as they are 
authorized by SBEC action, not by the ASEP manual. 
Chapter 4 describes the calculations related to the appraisal of 
first-year teachers by administrators. A sentence noting the pilot 
year is removed as it is not necessary for the purpose of the 
manual. In the Scoring Approach section, sentences describing 
the development of the scoring approach are removed as they 
are not necessary for the purpose of the manual. 
Chapter 5 describes the calculations related to the improvement 
in student achievement indicator. A placeholder text was re-
moved, and the description of how the indicator is calculated was 
added. This includes an overview of the indicator, a description 
of the individuals included in the calculation, a description of the 
assessments included in the calculation, the scoring approach, 
special methodological considerations, and a worked example. 
Chapter 6 describes the calculations related to the field supervi-
sion indicator. A sentence limiting the population was removed 
as it is duplicative of rule text. The worked example is updated 
to remove the observation date because it is not necessary for 
the example and to simplify future updates to the manual. 
Chapter 7 describes the calculations related to new teacher sat-
isfaction. A sentence noting the pilot year was removed as it is 
not necessary for the purpose of the manual. Verb tense is up-
dated to agree with the pattern elsewhere in the manual. 
Chapter 8 describes the calculations related to the EPP com-
mendations. Language is added to align with newly adopted 19 
TAC §229.1(d). 
New Chapter 9 is added and contains the calculations related to 
the ASEP Index system. This new chapter includes an overview 
of the ASEP Index system, a description of the calculation ap-
proach, a description of the weights, and a worked example. 
At the May 1, 2020 meeting of the SBEC and in the May 15, 
2020 stakeholder feedback session, there was discussion about 
the weighting of Indicator 1b, certification examination results for 
non-PPR exams. Weights within the ASEP Index have been de-
veloped based on stakeholder feedback over the past two years. 
There has been feedback from EPPs, including alternative cer-
tification programs and traditional undergraduate institutions, to 
adjust the weight of Indicator 1b. A plurality of feedback at the 
May 15, 2020 stakeholder meeting endorsed this recommenda-
tion, and subsequently the weight has been adjusted in the man-
ual text. Additionally, at the May 1, 2020 meeting of the SBEC 
and feedback from stakeholders, there were concerns about the 
clarity of Chapter 5. The text was updated to better describe 

the individuals included and to use more consistent language 
throughout. 
Limitation on Eligibility for EPP Commendations 

The adopted amendment in §229.1(d) clarifies that EPPs that 
were under an active SBEC order or other TEA or SBEC sanc-
tion will be disqualified from receiving a commendation. This 
amendment addresses comments received from the SBEC at 
the February 2020 meeting expressing concern that the SBEC 
sent mixed signals when it simultaneously commended a pro-
gram that is sanctioned by the SBEC. 
§229.4. Determination of Accreditation Status. 

The adopted amendment to §229.4(a) provides that the 2019-
2020 academic year data for the performance indicators will be 
reported to EPPs but will not be used for accountability pur-
poses. The governor declared a state of disaster on March 13, 
2020, due to the COVID-19 pandemic that caused many cam-
puses, facilities, and services to close during the disaster period 
and impacted the collection of relevant data and the opportunity 
for EPPs to meet these accountability measures. This amend-
ment prevents EPPs from being subject to accountability rat-
ings based on data from the 2019-2020 academic year, which 
are partial and incomplete. The adopted changes also include 
a technical edit to clarify that paragraphs (1)-(5) of §229.4(a) 
set out the indicators on which EPP accreditation statuses are 
based. 
Exception for Inclusion of Candidates Certified on the Governor's 
Disaster Waiver 

The adopted amendment in §229.4(a)(1)(B) exempts candidates 
issued a probationary certificate without the appropriate certifi-
cation exams under the governor's waiver from the calculation 
of the ASEP pass rates for the 2020-2021 academic year. This 
keeps EPPs from being held accountable for the test perfor-
mance of individuals who have already completed the program 
long before they test, preventing EPPs from being able to require 
that the individuals have done sufficient preparation immediately 
prior to the examination to ensure success on the test. 
Technical and Clean-up Amendments 

Adopted amendments in §229.4(a)(2) and §229.4(a)(5) delete 
outdated provisions designating the 2018-2019 academic year 
as report-only for data related to these indicators. 
Adopted amendments to the definition of the performance stan-
dards in §229.4(a)(2), (3), (4)(B), and (5) provide technical edits 
to clarify the performance standard for each of these indicators, 
combining the description of the methodology with the specific 
percentage required to pass into a single sentence to avoid con-
fusion. 
ASEP Indicator Based on Student Growth 

An adopted amendment in §229.4(a)(3) also updates the rule 
text to implement the ASEP Indicator based on student growth. 
The relevant student-level calculations are completed as part of 
the Kindergarten-Grade 12 accountability ratings, and the rel-
evant teacher and EPP calculations are described in Figure: 
19 TAC §229.1(c). These amendments and methods update 
the ASEP system to comply with the statutory mandate in TEC, 
§21.045(a)(3). Based on feedback from the SBEC and stake-
holders, the wording in §229.4(a)(3) was updated for the July 24, 
2020 meeting to stipulate that this indicator will become action-
able only after two years of data after the 2019-2020 academic 
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year have been available and reported to the field as "report only" 
data. 
This indicator, the related methodology, the related performance 
standard, and the related timeline for implementation were de-
veloped in conference with the Indicator 3 working group, an ad 
hoc stakeholder group consisting of representatives from EPPs, 
educator organizations, representatives from higher education, 
and other nonprofit groups. TEA also conferred with the Data 
Working Group in the development of the indicator. 
Determination of Accreditation Status 

The adopted amendment to §229.4(b) clarifies that for the 2020-
2021 academic year, the recommended accreditation status will 
be the more favorable outcome of the index system described 
in the adopted new §229.4(b)(1)(A)-(D) or the existing system, 
relettered to §229.4(b)(2)(A)-(D) for each EPP. 
Adopted new §229.4(b)(1) clarifies that beginning in the 2020-
2021 academic year, the relevant calculations for the ASEP In-
dex system are contained in the ASEP manual, Figure: 19 TAC 
§229.1(c), and in compliance with SBEC rules and the TEC. This 
provides transparency to the field and policymakers in how the 
accreditation statuses are assigned. 
Adopted new §229.4(b)(1)(A)-(D) prescribes the new system 
of the determination of accreditation status assignment. The 
adopted rule sets 80% of possible points as threshold score for 
Accredited-Probation status as suggested by stakeholders and 
in an effort to ensure that the index system created a similar 
number of programs on Accredited-Probation status to the num-
ber on Accredited-Probation status in the current system. The 
adopted rule sets 85% of possible points as the threshold score 
for Accredited-Warned status in response to stakeholder com-
ment and to identify programs that are in danger of slipping into 
Accredited-Probation status in coming years without introducing 
additional challenges for programs that are effectively engaged 
in improvement. Specifically, the adopted amendments are as 
follows. 
New §229.4(b)(1)(A) assigns an EPP a status of Accredited if 
they meet the standard of 85% of the possible points for the 
academic year in the ASEP Index system. New §229.4(b)(1)(B) 
assigns an EPP a status of Accredited-Not Rated prior to 
the accumulation of data necessary for determining a rating. 
New §229.4(b)(1)(C)(i) assigns an EPP a status of Accred-
ited-Warned if they accumulate 80% or more but less than 85% 
of the possible points for the academic year in the ASEP Index 
system. New §229.4(b)(1)(C)(ii) maintains the current provi-
sions now reflected in adopted renumbered §229.4(b)(2)(C)(ii) 
that states an EPP may be assigned a status of Accred-
ited-Warned for violations of rule, order, and/or statute. New 
§229.4(b)(1)(D)(i) assigns an EPP a status of Accredited-Pro-
bation if they accumulate less than 80% of the possible points 
for the year in the ASEP Index system. New §229.4(b)(1)(D)(ii) 
maintains language of adopted renumbered §229.4(b)(2)(D)(ii) 
stating that an EPP may be assigned a status of Accredited-Pro-
bation for violations of rule, order, and/or statute. 
Adopted amended and renumbered §229.4(b)(2) retains the cur-
rent accreditation status assignment provisions based on the 
performance standards described in §229.4(a) and in compli-
ance with SBEC rules, orders, and/or TEC, Chapter 21. Per 
adopted §229.4(b), this method for the determination of accred-
itation statuses will be assessed in the 2020-2021 academic 
year, and the recommended accreditation status for the EPP 
will be the more favorable outcome of this method or the index 

method in adopted new §229.4(b)(1). The adopted amendment 
in §229.4(b)(1)-(4) will be renumbered to subsection (b)(2)(A)-
(D) for technical formatting purposes. 
The adopted amendment also renumbers §229.4(b)(5) to 
§229.4(b)(3) for technical formatting purposes. 
Adopted new §229.4(b)(4) provides an accreditation status of 
Not Rated: Declared State of Disaster for the 2019-2020 aca-
demic year for all EPPs. This status is based on the governor's 
declaration of disaster on March 13, 2020, due to COVID-19. 
This new status limits the impact of test center closures, local 
educational agency (LEA) closures, and survey waivers on EPP 
accreditation statuses. The adopted new subsection also pre-
scribes that the 2019-2020 Not Rated: Declared State of Dis-
aster status shall not interrupt consecutively measured years or 
next most recent years and will not be included in any count of 
years related to the ASEP system. Additionally, the adopted new 
subsection prescribes that the ASEP status that each EPP was 
assigned by the SBEC for the 2018-2019 academic year will be 
the operative accreditation status for purposes prescribed in 19 
TAC Chapter 228, Requirements for Educator Preparation Pro-
grams. 
SUMMARY OF COMMENTS AND RESPONSES. The public 
comment period on the proposal began August 21, 2020, and 
ended September 21, 2020. The SBEC also provided an op-
portunity for registered oral and written comments on the pro-
posal at the October 9, 2020 meeting in accordance with the 
SBEC board operating policies and procedures. The following 
is a summary of the public comment received on the proposal 
and the response. 
Comment: The University of Houston College of Education com-
mented in opposition to the proposed amendment, specifically 
the timeline of implementation for the ASEP Index. The com-
menter advocated for a one-year delay of this implementation 
based on COVID-related disruptions in educator testing, school 
settings, and student assessment. 
Response: The SBEC disagrees. The ASEP Index offers ad-
ditional flexibility to EPPs within the accountability system and 
is based only on those indicators for which there are actionable 
data within the academic year. Additionally, as discussed at the 
July 24, 2020 SBEC meeting, the SBEC will have additional op-
portunities to revise timelines and applicability for the account-
ability system at the end of the academic year, at which time 
they will have a complete set of data available to inform their de-
cision-making. 
The State Board of Education (SBOE) took no action on the re-
view of amendments to §229.1 and §229.4 at the November 20, 
2020 SBOE meeting. 
STATUTORY AUTHORITY. The amendments are adopted un-
der Texas Education Code (TEC), §21.041(a), which allows the 
State Board for Educator Certification (SBEC) to adopt rules as 
necessary for its own procedures; TEC, §21.041(b)(1), which re-
quires the SBEC to propose rules that provide for the regulation 
of educators and the general administration of the TEC, Chapter 
21, Subchapter B, in a manner consistent with the TEC, Chapter 
21, Subchapter B; TEC, §21.041(d), which states that the SBEC 
may adopt a fee for the approval and renewal of approval of an 
EPP, for the addition of a certificate or field of certification, and to 
provide for the administrative cost of appropriately ensuring the 
accountability of educator preparation programs (EPPs); TEC, 
§21.043(b) and (c), as amended by Senate Bill (SB) 1839, 85th 
Texas Legislature, Regular Session, 2017, which require SBEC 
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to provide EPPs with data, as determined in coordination with 
stakeholders, based on information reported through the Public 
Education Information Management System (PEIMS) that en-
ables an EPP to assess the impact of the program and revise 
the program as needed to improve; TEC, §21.0441(c) and (d), 
which require the SBEC to adopt rules setting certain admission 
requirements for EPPs; TEC, §21.0443, which states that the 
SBEC shall propose rules to establish standards to govern the 
approval or renewal of approval of EPPs and certification fields 
authorized to be offered by an EPP; to be eligible for approval 
or renewal of approval, an EPP must adequately prepare candi-
dates for educator certification and meet the standards and re-
quirements of the SBEC; the SBEC shall require that each EPP 
be reviewed for renewal of approval at least every five years; the 
SBEC shall adopt an evaluation process to be used in review-
ing an EPP for renewal of approval; TEC, §21.045, as amended 
by SB 1839, 85th Texas Legislature, Regular Session, 2017, 
which states that the board shall propose rules establishing stan-
dards to govern the approval and continuing accountability of all 
EPPs; TEC, §21.0451, which states that the SBEC shall pro-
pose rules for the sanction of EPPs that do not meet accountabil-
ity standards and shall annually review the accreditation status 
of each EPP; the costs of technical assistance required under 
TEC, 21.0451(a)(2)(A), or the costs associated with the appoint-
ment of a monitor under TEC, §21.0451(a)(2)(C), shall be paid 
by the sponsor of the EPP; and TEC, §21.0452, which states 
that to assist persons interested in obtaining teaching certifica-
tion in selecting an EPP and assist school districts in making 
staffing decisions, the SBEC shall make certain specified infor-
mation regarding educator programs in this state available to the 
public through the SBEC's Internet website. 
CROSS REFERENCE TO STATUTE. The amendments im-
plement Texas Education Code, §§21.041(a), (b)(1), and (d); 
21.043(b) and (c), as amended by Senate Bill (SB) 1839, 85th 
Texas Legislature, Regular Session, 2017; 21.0441(c) and 
(d); 21.0443; 21.045, as amended by SB 1839, 85th Texas 
Legislature, Regular Session, 2017; 21.0451; and 21.0452. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005274 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 
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CHAPTER 231. REQUIREMENTS FOR 
PUBLIC SCHOOL PERSONNEL ASSIGNMENTS 
The State Board for Educator Certification (SBEC) adopts 
amendments to §§231.3, 231.9, 231.15, 231.17, 231.19, 
231.49, 231.51, 231.55, 231.61, 231.63, 231.65, 231.91, 
231.93, 231.123, 231.125, 231.127, 231.129, 231.151, 231.153, 
231.177, 231.191, 231.193, 231.195, 231.201, 231.203, 
231.205, 231.207, 231.209, 231.211, 231.213, 231.215, 

231.217, 231.219, 231.271, 231.283, 231.287, 231.289, 
231.305, 231.331, 231.333, 231.335, 231.337, 231.339, 
231.341, 231.361, 231.365, 231.392-231.395, 231.397, 
231.421, 231.423, 231.425, 231.427, 231.445, 231.483, 
231.487, 231.503, 231.521, 231.525, 231.541, 231.543, 
231.545, 231.565, 231.567, 231.569, 231.573, 231.575, 
231.577, 231.579, and 231.581; the repeal of §§231.251, 
231.253, 231.255, 231.257, 231.259, 231.485, 231.591, 
231.595, 231.611, 231.613, 231.615, 231.617, 231.619, 
231.621, 231.623, 231.641, 231.643, and 231.645; and new 
§§231.485, 231.491, 231.585, 231.587, 231.589, 231.591, 
231.593, 231.595, 231.631, 231.633, 231.651, 231.701, 
231.703, 231.705, 231.707, 231.709, 231.711, 231.713, 
231.751, 231.753, and 231.755, concerning requirements 
for public school personnel assignments. The revisions are 
adopted without changes to the proposed text as published in 
the August 21, 2020 issue of the Texas Register (45 TexReg 
5778) and will not be republished. The adopted revisions to 19 
Texas Administrative Code (TAC) Chapter 231, Subchapters 
B, C, D, E, F, and G, implement the statutory requirements in 
House Bill (HB) 3, 86th Texas Legislature, 2019, that requires 
that all master teacher certificates be designated as "legacy" 
certificates and recognized for assignment purposes until they 
expire. The adopted revisions also incorporate courses ap-
proved by the State Board of Education (SBOE), add certificate 
areas to the list of credentials appropriate for placement into 
an assignment, and reorganize current provisions to improve 
readability and align citations. 
BACKGROUND INFORMATION AND JUSTIFICATION: The 
SBEC rules in 19 TAC Chapter 231 establish the personnel as-
signments that correlate with appropriate certifications and are 
organized as follows: Subchapter A, Criteria for Assignment of 
Public School Personnel; Subchapter B, Prekindergarten-Grade 
6 Assignments; Subchapter C, Grades 6-8 Assignments; 
Subchapter D, Electives, Disciplinary Courses, Local Credit 
Courses, and Innovative Courses, Grades 6-12 Assignments; 
Subchapter E, Grades 9-12 Assignments; Subchapter F, Spe-
cial Education-Related Services Personnel Assignments; and 
Subchapter G, Paraprofessional Personnel, Administrators, and 
Other Instructional and Professional Support Assignments. 
These subchapters provide guidance to school districts and edu-
cators by providing a listing of courses by grade level and subject 
area and by identifying the corresponding certificates and other 
requirements for placement of individuals into classroom and/or 
campus assignments. This information assists districts with hir-
ing and personnel assignment decisions. 
The following is an overview of adopted revisions to 19 TAC 
Chapter 231. 
Subchapter B. Prekindergarten-Grade 6 Assignments 

HB 3 Legacy Master Teacher Updates 

Adopted amendments to the following sections in Subchapter B 
implement HB 3, 86th Texas Legislature, 2019, which requires all 
master teacher certificates be designated as "legacy" certificates 
and recognized for assignment purposes: §231.3(b)(15)-(17); 
§231.9(b)(11)-(13); §231.15(17)-(21); and §231.17(16). 
§231.19. Languages Other Than English, Grades 1-6. 

The adopted amendment in §231.19 adds Classical Languages 
and Discovering Languages and Cultures to align with the 
current list of SBOE-approved Languages Other Than English 
(LOTE) courses. The adopted amendment provides clarity 
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for district personnel to place educators with the appropriate 
credentials into classroom assignments. The list of certificates 
appropriate to teach these courses remains the same. 
Subchapter C. Grades 6-8 Assignments 

HB 3 Legacy Master Teacher Updates 

Adopted amendments to the following sections in Subchapter C 
implement HB 3, which requires all master teacher certificates 
be designated as "legacy" certificates and recognized for as-
signment purposes: §231.49(19); §231.51(22); §231.61(14) and 
(15); §231.63(27); and §231.65(38) and (39). 
§231.55. Languages Other Than English, Grades 6-8. 

The adopted amendment in §231.55(a) adds Classical Lan-
guages and Discovering Languages and Cultures and deletes 
Exploratory Languages and Cultural and Linguistic Topics for 
LOTE classrooms for Grades 6-8 to align with the current list 
of SBOE-approved LOTE courses. The adopted amendment 
provides clarity for district personnel to place educators with the 
appropriate credentials into classroom assignments. The list 
of certificates appropriate to teach these courses remains the 
same. 
Subchapter D. Electives, Disciplinary Courses, Local Credit 
Courses, and Innovative Courses, Grades 6-12 Assignments 

Adopted amendments in Subchapter D streamline rules to pre-
vent redundancy and confusion with SBOE and commissioner of 
education rules regarding student course credit so that the SBEC 
rules pertain only to educator certificates and assignments and 
provide clarity for district personnel, as student course credit de-
cisions are determined by SBOE or Texas Education Agency 
(TEA) and not the SBEC. 
§231.91. Reserve Officer Training Corps. 

The adopted amendment in §231.91(d) deletes the provision 
pertaining to student course credit for Reserve Officer Training 
Corps classes because student course credit is not within the 
jurisdiction of the SBEC. Student course credit decisions are de-
termined by the SBOE or TEA, not the SBEC. 
§231.93. Athletics; Cheerleading; Drill Team; Marching Band. 

The adopted amendment in §231.93(b) deletes the provision 
pertaining to student course credit for Athletics, Cheerleading, 
Drill Team, and Marching Band classes because student course 
credit is not within the jurisdiction of the SBEC. The adopted 
amendment in §231.93(a) also provides technical formatting 
clean-up. 
Subchapter E. Grades 9-12 Assignments 

HB 3 Legacy Master Teacher Updates 

Adopted amendments in the following divisions and sec-
tions in Subchapter E implement HB 3, which requires 
all master teacher certificates be designated as "legacy" 
certificates and recognized for assignment purposes: 
Division 1: §231.127(9) and §231.129(9); Division 4: 
§231.191(4), §231.193(4), and §231.195(4); Division 
5: §231.201(9), §231.203(9), §231.205(7), §231.207(9), 
§231.209(9), §231.211(7), §231.213(7), §231.215(12), 
§231.217(12), §231.219(4); Division 9: §231.271(c)(3); 
Division 10: §231.283(a)(6) and §231.287(a)(4); Divi-
sion 15: §231.392(10), §231.394(a)(4), §231.395(a)(4), 
and §231.397(a)(4); Division 17: §231.423(a)(8) and 
§231.425(a)(5); Division 18: §231.445(a)(8); Division 

21: §231.503(a)(7); Division 22: §231.525(a)(2); Divi-
sion 24: §231.565(a)(8), §231.569(a)(1), §231.573(a)(1), 
§231.575(a)(1), §231.577(a)(3), §231.579(a)(1), and 
§231.581(a)(1). 
Aligning with SBOE and Necessary Updates 

To reflect courses approved by the SBOE and make other nec-
essary updates, the changes adopted in the specified divisions 
below identify the appropriate certificates and/or training require-
ments for placement into various assignments. 
Division 1. English Language Arts and Reading, Grades 9-12 
Assignments. 

§231.123. English I and II for Speakers of Other Languages, 
Grades 9-12. 

The adopted amendment in §231.123(a) and (b) adds a new 
SBOE-approved course, English Language Development and 
Acquisition (ELDA) for Grades 9-12. The adopted amendment 
provides clarity for district personnel to place educators with the 
appropriate credentials into classroom assignments. The list 
of certificates appropriate to teach these courses remains the 
same. 
§231.125. English as a Second Language, Grades 9-12. 

The adopted amendment in §231.125 deletes the course 
English Language Development and Acquisition (ELDA) for 
Grades 9-12 to prevent duplication of the language added by the 
adopted amendment to §231.123(a). The adopted amendment 
to §231.125 streamlines the rules to provide clarity for district 
personnel to place educators with the appropriate credentials 
into classroom assignments. The list of certificates appropriate 
to teach these courses remains the same. 
Division 2. Languages Other Than English, Grades 9-12 Assign-
ments. 

§231.151. Languages Other Than English, Grades 9-12. 

The adopted amendment in §231.151 adds Levels I-VII for 
Languages Other than English; Classical Languages, Levels 
I-VII; Discovering Languages and Cultures; Seminars in Lan-
guages Other Than English; Seminar in Classical Languages; 
and Advanced Language for Career Exploration; and deletes 
Exploratory Languages and Cultural and Linguistic Topics for 
Grades 9-12 to align with the current list of SBOE-approved 
LOTE courses. The adopted amendment provides clarity for 
district personnel to place educators with the appropriate cre-
dentials into classroom assignments. The list of certificates 
appropriate to teach these courses remains the same. 
§231.153. American Sign Language, Grades 9-12. 

The adopted amendment in §231.153(a) adds Levels I-IV for 
American Sign Language for Grades 9-12 to specify the specific 
SBOE-approved courses. The adopted amendment provides 
clarity for district personnel to place educators with the appro-
priate credentials into classroom assignments. The list of certifi-
cates appropriate to teach these courses remains the same. 
Division 3. Social Studies, Grades 9-12 Assignments. 

§231.177. Ethnic Studies: Mexican American Studies, Grades 
9-12. 

The adopted amendment in §231.177 changes the section title 
to read, "Ethnic Studies, Grades 9-12," and adds the SBOE-ap-
proved course, Ethnic Studies: African American Studies, 
Grades 9-12, to the list of course offerings in the Ethnic Studies 
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section and includes the list of credentials appropriate to serve 
in this assignment. These adopted changes provide for both 
ethnic studies courses, Mexican American Studies and African 
American Studies, to be taught by the same list of certificates 
appropriate to teach the courses. 
Division 8. Technology Applications, Grades 9-12 Assignments. 

Division 8 was repealed, with current courses and appropriate 
certificates relocated to other sections in this chapter for clarity 
to the field. 
Division 9. Career Development, Grades 9-12 Assignments. 

§231.271. Career Development, Grades 9-12. 

Section 231.271(a) is reorganized to add new paragraph (1) to 
reflect current certificates for teaching career development for 
Grades 9-12 and adds new paragraph (2) that provides holders 
of special education certificates an opportunity to teach career 
development courses, provided they complete the additional 
specified, TEA-approved career and technical education (CTE) 
training prior to teaching these courses. The adopted amend-
ment ensures that students who receive special education 
services have opportunities to enroll in these courses taught 
by teachers who are highly trained to provide appropriate sup-
ports. The adopted amendment also provides clarity for district 
personnel to place educators with the appropriate credentials 
into classroom assignments. 
Section 231.271(b) is reorganized to add new paragraph (1) to 
reflect current certificates for project-based research courses for 
Grades 9-12 and adds new paragraphs (2) and (3) that provide 
technology certificates to teach project-based research courses. 
The adopted amendment removes a reference to vocational or 
CTE certificates. The adopted amendment provides clarity for 
district personnel to place educators with the appropriate cre-
dentials into classroom assignments. 
Adopted new paragraphs (11)-(14) in §231.271(c) add new cer-
tificates to teach the Applied Mathematics for Technical Profes-
sionals course for Grades 9-12. The adopted addition of "legacy" 
to paragraph (3) and the adopted amendment provide clarity for 
district personnel to place educators with the appropriate cre-
dentials into classroom assignments. 
Division 10. Agriculture, Food, and Natural Resources, Grades 
9-12 Assignments. 

§231.289. Agriculture Equipment Design and Fabrication; Agri-
cultural Structures Design and Fabrication; Agricultural Mechan-
ics and Metal Technologies; Agricultural Power Systems; Oil and 
Gas Production, Grades 9-12. 

The adopted amendment in §231.289 deletes from the section 
title, "Oil and Gas Production," and deletes the SBOE-approved 
courses Oil and Gas Production I and Oil and Gas Production 
II from the list of course offerings, as they would be duplica-
tive because they have been reorganized to other sections of 
this chapter. The list of certificates appropriate to teach these 
courses remains the same. The adopted amendment provides 
clarity for district personnel to place educators with the appropri-
ate credentials into classroom assignments. 
Division 11. Architecture and Construction, Grades 9-12 Assign-
ments. 

§231.305. Architectural Design, Grades 9-12. 

Adopted new §231.305(b)(9) and (10) provide the appropriate 
certificates to teach architectural design courses for Grades 

9-12. The additional certification areas increase district flexibility 
in course offerings for students by expanding the list of certified 
educators with the knowledge and skills to successfully provide 
the necessary instruction and also ensure that holders of any 
home economics and homemaking certificates can teach the 
full course sequence under the architectural design program 
of study. The adopted amendment provides clarity for district 
personnel to place educators with the appropriate credentials 
into classroom assignments. 
Division 12. Arts, Audio Video Technology, and Communica-
tions, Grades 9-12 Assignments. 

§231.331. Professional Communications, Grades 9-12. 

Adopted new §231.331(13) and (14) add two technology appli-
cations certificates to teach the professional communications 
courses for Grades 9-12. The additional technology applications 
certification areas allow certificate holders the opportunity to 
teach the entire sequence of courses in the program of study 
and increase district flexibility in course offerings for students 
by expanding the list of certified educators with the knowledge 
and skills to successfully provide the necessary instruction. The 
adopted amendment provides clarity for district personnel to 
place educators with the appropriate credentials into classroom 
assignments. 
§231.333. Principles of Arts, Audio/Video Technology, and Com-
munications, Grades 9-12. 

Adopted new §231.333(12) and (13) provide the appropriate cer-
tificates to teach the Principles of Arts, Audio/Video Technology, 
and Communications courses for Grades 9-12. The additional 
certification areas increase district flexibility in course offerings 
for students by expanding the list of certified educators with the 
knowledge and skills to successfully provide the necessary in-
struction and also ensure that holders of Family and Consumer 
Sciences, Home Economics, and Homemaking certificates can 
teach the full course sequence under the fashion design pro-
gram of study. The adopted amendment provides clarity for dis-
trict personnel to place educators with the appropriate creden-
tials into classroom assignments. 
§231.335. Animation, Grades 9-12. 

The adopted amendment in §231.335(a) adds two SBOE-ap-
proved courses, Digital Art and Animation and 3-D Modeling and 
Animation, for Grades 9-12, which the SBOE has moved to CTE. 
The adopted amendment implements HB 963, 86th Texas Leg-
islature, 2019, that required the SBOE to conduct a review of 
the Texas Essential Knowledge and Skills (TEKS) for CTE and 
technology application courses for Grades 9-12 and to consoli-
date courses and eliminate duplicative courses, which resulted 
in moving these former technology application courses to CTE. 
The adopted amendment also provides clarity for district person-
nel to place educators with the appropriate credentials into class-
room assignments. The list of certificates appropriate to teach 
these courses remains the same. 
§231.337. Audio/Video Production; Graphic Design and Illustra-
tion, Grades 9-12. 

The adopted amendment in §231.337(a) adds three SBOE-ap-
proved courses, Web Game Development, Digital Design and 
Media Production, and Digital Communications in the 21st Cen-
tury, for Grades 9-12, which the SBOE has moved to CTE for 
Grades 9-12. The adopted amendment implements HB 963, 
86th Texas Legislature, 2019, that required the SBOE to con-
duct a review of the TEKS for CTE and technology application 
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courses for Grades 9-12 and to consolidate courses and elimi-
nate duplicative courses, which resulted in moving these former 
technology application courses to CTE. The adopted amend-
ment also provides clarity for district personnel to place edu-
cators with the appropriate credentials into classroom assign-
ments. The list of certificates appropriate to teach these courses 
remains the same. 
§231.339. Photography, Grades 9-12. 

Adopted new §231.339(a)(7) and (8) and §231.339(b)(7) and (8) 
adds technology applications certificates to teach the photogra-
phy courses for Grades 9-12. The additional technology appli-
cations certification areas allow certificate holders the opportu-
nity to teach the entire sequence of courses in the program of 
study and increase district flexibility in course offerings for stu-
dents by expanding the list of certified educators with the knowl-
edge and skills to successfully provide the necessary instruction. 
The adopted amendment provides clarity for district personnel to 
place educators with the appropriate credentials into classroom 
assignments. 
Section 231.339(a)(7)-(9) is renumbered to §231.339(a)(9)-(11) 
for technical formatting purposes. 
§231.341. Printing and Imaging Technology, Grades 9-12. 

Adopted new §231.341(a)(4)-(8) and (b)(4)-(8) provides the ap-
propriate certificates to teach the printing and imaging technol-
ogy courses for Grades 9-12. The additional certification ar-
eas of Technology Applications, Technology Education, Indus-
trial Arts, and Industrial Technology allows certificate holders the 
opportunity to teach the entire sequence of courses in the pro-
gram of study and increases district flexibility in course offerings 
for students by expanding the list of certified educators with the 
knowledge and skills to successfully provide the necessary in-
struction. The adopted amendment provides clarity for district 
personnel to place educators with the appropriate credentials 
into classroom assignments. 
Division 13. Business Management and Administration, Grades 
9-12 Assignments. 

§231.361. Business Information Management; Business Law; 
and Touch System Data Entry, Grades 9-12. 

The adopted amendment in §231.361(a) separates Business 
Information Management II, Business Law, and Touch System 
Data Entry from Business Information Management I to con-
form with changes to SBOE rules that have made Business 
Information Management I a pre-requisite for Health Informat-
ics. Adopted new §231.361(a)(4)-(7) provides the appropriate 
certificates to teach the Business Information Management I 
course for Grades 9-12. The adopted addition of the marketing 
certificates to the list of credentials appropriate for this assign-
ment acknowledges the overlapping knowledge and skills in 
occupations of business, marketing, and finance and allows the 
Marketing certificate holder to also teach business management 
courses. Making the health science certificates eligible to teach 
Business Information Management I facilitate an educator's 
ability to teach each course in the program of study. Health 
science certified teachers with industry experience in health 
informatics have the practical application and/or knowledge 
of how Business Information Management I knowledge and 
skills are implemented in the health informatics occupations, 
but would not necessarily possess the depth of knowledge to 
provide instruction to the other courses (Business Information 
Management II, Business Law, or Touch System Data Entry). 

Additionally, those courses are not included in the health infor-
matics program of study. The adopted additional certification 
areas increase district flexibility in course offerings for students 
by expanding the list of certified educators with the knowledge 
and skills to successfully provide the necessary instruction. The 
adopted amendment provides clarity for district personnel to 
place educators with the appropriate credentials into classroom 
assignments. 
The adopted amendment to §231.361 adds a new subsection (b) 
to delineate the appropriate certificates to teach Business Infor-
mation Management II, Business Law, and Touch System Data 
Entry. The adopted new subsection allows Marketing certificate 
holders to teach these courses; acknowledges the overlapping 
knowledge and skills in occupations of business, marketing, and 
finance; and allows the Marketing certificate holder to also teach 
business management courses. 
Section 231.361(b) is relettered to §231.361(c) for technical for-
matting purposes, and the cross reference in relettered subsec-
tion (c) is changed to subsection (d) to provide the appropriate 
cross reference. Adopted new subsection (c)(4) and (5) pro-
vides marketing certificates to teach the appropriate business 
management courses for Grades 9-12. The additional market-
ing certificates align with the program of study course sequence 
and increase district flexibility in course offerings for students by 
expanding the list of certified educators with the knowledge and 
skills to successfully provide the necessary instruction. 
Section 231.361(c) is relettered to §231.361(d) for technical for-
matting purposes. 
§231.365. Business English, Grades 9-12. 

Adopted new §231.365(a)(12) and (13) provide the marketing 
certificates to teach the Business English course for Grades 
9-12. Several occupations in business, marketing, and finance 
have overlapping required skills and knowledge. Due to the 
overlap, when developing programs of study, the SBOE decided 
to combine the three career clusters. In an effort to create equity 
between two certificates, Business Management and Marketing, 
the adopted amendment adds the Marketing certification for 
any course that allowed the Business Management certification 
provided the necessary content was covered in the postsec-
ondary instruction. An individual with a Marketing certification 
possesses the requisite skills to teach Business English since 
the content necessary to have a solid foundation in business 
is included in the college coursework and allows the Marketing 
certificate holder to teach all courses in the program of study. 
Division 15. Finance, Grades 9-12 Assignments. 

§231.392. Money Matters, Grades 9-12. 

Adopted new §231.392(9)-(16) provides the appropriate mathe-
matics certificates to teach the Money Matters course for Grades 
9-12. The content in the Money Matters course aligns with 
teacher content knowledge required for Mathematics certifica-
tion. The adopted additional certification areas increase district 
flexibility in course offerings for students by expanding the list of 
certified educators with the knowledge and skills to successfully 
provide the necessary instruction. The adopted amendment 
provides clarity for district personnel to place educators with the 
appropriate credentials into classroom assignments. 
§231.393. Accounting I; Financial Analysis; Insurance Opera-
tions; and Securities and Investments, Grades 9-12. 
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Adopted new §231.393(4) and (5) provides the appropriate mar-
keting certificates to teach Accounting I; Financial Analysis; In-
surance Operations; and Securities and Investments courses for 
Grades 9-12. The adopted amendment allows Marketing cer-
tificate holders to also teach these courses, as there is over-
lap in the required skills and knowledge for occupations in busi-
ness, marketing, and finance. The addition of marketing certifi-
cates increases district flexibility in course offerings for students 
by expanding the list of certified educators with the knowledge 
and skills to successfully provide the necessary instruction and 
enables these educators to teach the entire program of study 
course sequence. The adopted amendment provides clarity for 
district personnel to place educators with the appropriate cre-
dentials into classroom assignments. 
§231.394. Statistics and Business Decision Making, Grades 
9-12. 

Adopted new §231.394(a)(12) and (13) provides the appropriate 
marketing certificates to teach the Statistics and Business Deci-
sion Making course for Grades 9-12. The adopted amendment 
allows Marketing certificate holders to also teach these courses 
as there is overlap in the required skills and knowledge for oc-
cupations in business, marketing, and finance. The addition of 
the marketing certificates increases district flexibility in course 
offerings for students by expanding the list of certified educa-
tors with the knowledge and skills to successfully provide the 
necessary instruction and enables these educators to teach the 
entire program of study course sequence. The adopted addition 
of "legacy" to paragraph (4) and the adopted new paragraphs 
provide clarity for district personnel to place educators with the 
appropriate credentials into classroom assignments. 
§231.395. Financial Mathematics, Grades 9-12. 

Adopted new §231.395(a)(12) and (13) provide the appropriate 
marketing certificates to teach the Financial Mathematics course 
for Grades 9-12. The adopted amendment allows Marketing 
certificate holders to also teach these courses as there is over-
lap in the required skills and knowledge for occupations in busi-
ness, marketing, and finance. The addition of marketing cer-
tificates increases district flexibility in course offerings for stu-
dents by expanding the list of certified educators with the knowl-
edge and skills to successfully provide the necessary instruc-
tion and enables these educators to teach the entire program 
of study course sequence. The adopted amendment, including 
the adopted addition of "legacy" to paragraph (4), provides clar-
ity for district personnel to place educators with the appropriate 
credentials into classroom assignments. 
§231.397. Accounting II, Grades 9-12. 

Adopted new §231.397(a)(12) and (13) provide the appropri-
ate marketing certificates to teach the Accounting II course for 
Grades 9-12. The adopted amendment allows Marketing cer-
tificate holders to also teach these courses as there is over-
lap in the required skills and knowledge for occupations in busi-
ness, marketing, and finance. The addition of the marketing cer-
tificates increases district flexibility in course offerings for stu-
dents by expanding the list of certified educators with the knowl-
edge and skills to successfully provide the necessary instruc-
tion and enables these educators to teach the entire program 
of study course sequence. The adopted amendment, including 
the adopted addition of "legacy" to paragraph (4), provides clar-
ity for district personnel to place educators with the appropriate 
credentials into classroom assignments. 
Division 17. Health Science, Grades 9-12 Assignments. 

§231.421. Health Science, Grades 9-12. 

The adopted amendment in §231.421(a) separates Medical Ter-
minology from the other courses listed in subsection (a) and 
moves it to new subsection (b). The adopted amendment pro-
vides guidance on the appropriate certificates to teach Medical 
Terminology for Grades 9-12, which establishes a foundation 
for key terms that will be utilized throughout the four levels of 
courses within the healthcare diagnostics program of study. The 
SBOE expanded the list of certificates for this course to reflect 
the numerous science certificate holders that have the knowl-
edge and skills necessary to effectively provide student instruc-
tion. The adopted amendment provides clarity for district person-
nel to place educators with the appropriate credentials into class-
room assignments. The adopted amendment includes reletter-
ing for technical formatting purposes. 
§231.427. Health Informatics, Grades 9-12. 

Adopted new §231.427(8) and (9) provide the appropriate 
marketing certificates to teach the Health Informatics course 
for Grades 9-12. The additional Marketing certification areas 
align with the addition of the Marketing certification areas in 
§231.361, Business Information Management I, as that course 
is a prerequisite to teach Health Informatics and establishes 
reciprocity in certificate requirements for assignments that cross 
subject areas. The adopted amendment also increases district 
flexibility in course offerings for students by expanding the list of 
certified educators with the knowledge and skills to successfully 
provide the necessary instruction. The adopted amendment 
provides clarity for district personnel to place educators with the 
appropriate credentials into classroom assignments. 
Division 20. Information Technology, Grades 9-12 Assignments. 

§231.483. Digital Media; Web Technologies, Grades 9-12. 

The adopted amendment in §231.483 deletes the section title, 
"Web Technologies," and deletes Web Technologies from the list 
of course offerings for Grades 9-12, as the course has been re-
pealed by the SBOE. The adopted amendment implements HB 
963, 86th Texas Legislature, 2019, that required the SBOE to 
conduct a review of the TEKS for CTE and technology appli-
cation courses for Grades 9-12 and to consolidate courses and 
eliminate duplicative courses, which resulted in this course be-
ing deemed duplicative and repealed by the SBOE in favor of the 
technology applications courses. The list of certificates appro-
priate to teach these courses remains the same. The adopted 
amendment provides clarity for district personnel to place ed-
ucators with the appropriate credentials into classroom assign-
ments. 
§231.485. Web Communications, Web Design, Grades 9-12. 

Adopted new §231.485, Web Communications, Web Design, 
Grades 9-12, replaces §231.485, Computer Programming, 
which was repealed, to align with the SBOE review of CTE and 
technology applications courses required by HB 963, 86th Texas 
Legislature, 2019. This adopted change reflects the move of 
these courses into CTE as a result of the HB 963 review. The 
adopted changes also provide the appropriate courses and cer-
tificates to teach those courses in line with other CTE courses 
and provide clarity for district personnel to place educators with 
the appropriate credentials into classroom assignments. 
§231.487. Computer Maintenance, Grades 9-12. 

Adopted new §231.487(7) and (8) provide the appropriate 
technology applications certificates to teach the Computer 
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Maintenance course for Grades 9-12. The additional technology 
applications certificates align with certificate requirements to 
teach Computer Technician and Practicum in Computer Techni-
cian courses and increase district flexibility in course offerings 
for students by expanding the list of certified educators with 
the knowledge and skills to successfully provide the necessary 
instruction. The adopted amendment provides clarity for district 
personnel to place educators with the appropriate credentials 
into classroom assignments. 
§231.491. Independent Study in Evolving/Emerging Technolo-
gies, Independent Study in Technology Applications, Grades 
9-12. 

Adopted new §231.491 provides the SBOE-approved courses, 
Independent Study in Evolving/Emerging Technologies and In-
dependent Study in Technology Applications, for Grades 9-12 
with the appropriate certificates to teach those courses. The abil-
ity to allow any CTE or vocational certificate holder to teach these 
courses increases district flexibility in course offerings for stu-
dents by expanding the list of certified educators with the knowl-
edge and skills to successfully provide the necessary instruction. 
The adopted amendment provides clarity for district personnel to 
place educators with the appropriate credentials into classroom 
assignments. 
Division 22. Manufacturing, Grades 9-12 Assignments. 

§231.521. Manufacturing, Grades 9-12. 

Adopted new §231.521(b)(9)-(11) provides the appropriate agri-
culture certificates to teach the Manufacturing course for Grades 
9-12. Teachers with an agriculture certificate can teach the 
courses preceding and required for the practicum in Manufac-
turing course so the adopted change enables the teachers with 
an agriculture certificate to teach the entire series of courses in 
a program of study. The adopted amendment increases district 
flexibility in course offerings for students by expanding the list of 
certified educators with the knowledge and skills to successfully 
provide the necessary instruction. The adopted amendment 
provides clarity for district personnel to place educators with the 
appropriate credentials into classroom assignments. 
Division 23. Marketing, Grades 9-12 Assignments. 

§231.541. Marketing, Grades 9-12. 

Adopted new §231.541(a)(4)-(7) and §231.541(b)(4)-(7) 
provides the appropriate business certificates to teach the 
Marketing course for Grades 9-12. The additional certificate 
areas increase district flexibility in course offerings for students 
by expanding the list of certified educators with the knowledge 
and skills to successfully provide the necessary instruction. The 
adopted amendment provides clarity for district personnel to 
place educators with the appropriate credentials into classroom 
assignments. 
§231.543. Advertising, Grades 9-12. 

Adopted new §231.543(7)-(9) provides the appropriate business 
certificates to teach the Advertising course for Grades 9-12. The 
additional certificate areas increase district flexibility in course of-
ferings for students by expanding the list of certified educators 
with the knowledge and skills to successfully provide the nec-
essary instruction. The adopted amendment provides clarity for 
district personnel to place educators with the appropriate cre-
dentials into classroom assignments. 
§231.545. Fashion Marketing, Grades 9-12. 

Adopted new §231.545(6)-(9) provides the appropriate business 
certificates to teach the Fashion Marketing course for Grades 
9-12. The additional certificate areas increase district flexibility 
in course offerings for students by expanding the list of certified 
educators with the knowledge and skills to successfully provide 
the necessary instruction. The adopted amendment provides 
clarity for district personnel to place educators with the appropri-
ate credentials into classroom assignments. 
Division 24. Science, Technology, Engineering, and Mathemat-
ics, Grades 9-12 Assignments. 

§231.567. Engineering Design and Presentation, Grades 9-12. 

Adopted new §231.567(b)(1)-(7) provides the appropriate certifi-
cates to teach the Engineering Design and Presentation courses 
for Grades 9-12. Teachers with an agriculture certification can 
teach Levels I-III engineering courses in Science, Technology, 
Engineering, and Mathematics (STEM), so the adopted change 
enables the teachers with an agriculture certification to also 
teach the advanced course option for the engineering program 
of study. The adopted amendment increases district flexibility 
in course offerings for students by expanding the list of certi-
fied educators with the knowledge and skills to successfully 
provide the necessary instruction. The adopted amendment 
provides clarity for district personnel to place educators with 
the appropriate credentials into classroom assignments and 
includes renumbering paragraphs (1)-(9) to paragraphs (8)-(16) 
for technical formatting purposes. 
Further Alignment with the SBOE's Implementation of Legislative 
Changes 

The remaining amendments to Division 24 include adopted 
new §231.591 and adopted new §§231.585, 231.587, 231.589, 
231.593, and 231.595 (relocated from Division 8) that implement 
HB 963, 86th Texas Legislature, 2019, which required the SBOE 
to conduct a review of the TEKS for CTE and technology appli-
cation courses for Grades 9-12 and to consolidate courses and 
eliminate duplicative courses. The review the SBOE conducted 
resulted in adopted changes to SBEC rules to relocate courses 
from Division 8, relating to Technology Applications, to Division 
24, Science, Technology, Engineering, and Mathematics, to 
reflect that the SBOE has reclassified those courses as CTE 
and to repeal Division 8 to prevent duplication. Any resulting 
additional certification areas increase district flexibility in course 
offerings for students by expanding the list of certified educators 
with the knowledge and skills to successfully provide the neces-
sary instruction. The adopted new sections also provide clarity 
for district personnel to place educators with the appropriate 
credentials into classroom assignments. 
§231.585. Computer Science, Grades 9-12. 

Adopted new §231.585 relocates the current provisions in 
§231.251 that are adopted for repeal in Division 8 into Division 
24 to reflect that the SBOE has reclassified the Computer 
Science course as a CTE course. There are no changes to the 
list of certificates appropriate to teach these courses. 
§231.587. Fundamentals of Computer Science, Advanced 
Placement Computer Science Principles, Grades 9-12. 

Adopted new §231.587 relocates the current provisions in 
§231.257 that are repealed in Division 8 into Division 24 to 
reflect that the SBOE has reclassified the Fundamentals of 
Computer Science or Advanced Placement Computer Science 
Principles course as a CTE course. The new section also adds 
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trade and industrial education certifications as permissible to 
teach the course for Grades 9-12. 
§231.589. Game Programming and Design, Grades 9-12. 

Adopted new §231.589 maintains the current provisions in 
§231.257 that are adopted for repeal for the Game Programming 
and Design course for Grades 9-12, while moving it into Division 
24 to reflect that the SBOE has reclassified the course as a 
CTE course. The new section also adds trade and industrial 
education certifications as permissible to teach the course. 
§231.591. Mobile Applications Development, Grades 9-12. 

Adopted new §231.591 adds the SBOE-approved course Mobile 
Applications Development for Grades 9-12 and the appropriate 
certificates to teach that course into Division 24 to reflect that 
the SBOE has reclassified it as a CTE course. The course was 
previously referenced in §231.257, which has been repealed. 
§231.593. Cybersecurity, Grades 9-12. 

Adopted new §231.593 maintains the current provisions in 
§231.259 regarding Cybersecurity courses for Grades 9-12, 
while moving it into Division 24 to reflect that the SBOE has 
reclassified it as a CTE course. There are no changes to the list 
of certificates appropriate to teach these courses. 
§231.595. Discrete Mathematics for Computer Science, Grades 
9-12. 

Adopted new §231.595 maintains the current provisions in 
§231.255 regarding Discrete Mathematics for Computer Sci-
ence for Grades 9-12, while moving it into Division 24 to reflect 
that the SBOE has reclassified it as a CTE course. The new 
section also adds trade and industrial education certifications 
as permissible to teach the course. 
Division 25. Transportation, Distribution, and Logistics, Grades 
9-12 Assignments. 

The SBEC adopts a repeal and replacement for Division 25, 
Transportation, Distribution, and Logistics, Grades 9-12, that ad-
dressed expansion of course numbers in the previous division 
and correct the numbering for this division. The course informa-
tion for Division 25 has been renumbered for technical formatting 
purposes to provide enough room to include current provisions 
as well as add additional courses approved by the SBOE along 
with corresponding certificates. 
Division 26. Energy, Grades 9-12 Assignments. 

Adopted new Division 26 adds the new Energy cluster to align 
with curriculum changes and provides clarity on SBOE-approved 
courses and the appropriate certificates to teach those courses. 
§231.651. Energy and Natural Resources, Grades 9-12. 

Adopted new §231.651 adds seven new SBOE-approved 
courses, Oil and Gas Production I-IV; Introduction to Process 
Technology; Foundations of Energy; or Petrochemical Safety, 
Health, and Environment, for Grades 9-12 and provides guid-
ance on the assignment to teach the courses. TEA staff in 
Educator Certification, Curriculum, and Career and Technical 
Education worked together closely to discuss rule changes. 
TEA staff identified certificates appropriate to teach courses 
based on alignment of knowledge and skills assessed on exam-
inations for certificate issuance to the certificate holder's ability 
to successfully instruct students in the TEKS for a specified 
subject area and course offering. 

Subchapter F. Special Education-Related Services Personnel 
Assignments 

The adopted revisions to Subchapter F address the need to 
expand course numbering in previous subchapters of the rules. 
The adopted revisions include the current rules, renumbered to 
allow for additional rules in 19 TAC Chapter 231. This adoption 
reflects the reorganization of Subchapter F by adopting the 
repeal of §§231.611, 231.613, 231.615, 231.617, 231.619, 
231.621, and 231.623, renumbered as adopted new §§231.701, 
231.703, 231.705, 231.707, 231.709, 231.711, and 231.713. 
The content of the rules remains the same. 
Subchapter G. Paraprofessional Personnel, Administrators, and 
Other Instructional and Professional Support Assignments 

The adopted revisions to Subchapter G address the need to 
expand course numbering in previous subchapters of the rules. 
The adopted revisions include the current rules, renumbered to 
allow for additional rules in 19 TAC Chapter 231. This adoption 
reflects the reorganization of Subchapter G by adopting the 
repeal of §§231.641, 231.643, and 231.645, renumbered as 
adopted new §§231.751, 231.753, and 231.755. The content of 
the rules remains the same. 
SUMMARY OF COMMENTS AND RESPONSES. The public 
comment period on the proposal began August 21, 2020, and 
ended September 21, 2020. The SBEC also provided an oppor-
tunity for registered oral and written comments on the proposal 
at the October 9, 2020 meeting in accordance with the SBEC 
board operating policies and procedures. The following is a sum-
mary of the public comments received on the proposal and the 
responses. 
Comment: Eighteen individuals commented that the list of cer-
tificates found in 19 TAC §231.585, Computer Science, Grades 
9-12, should be broadened to include Technology Education, 
Business Education, Technology Applications, and Trade and 
Industrial Education and increase the number of individuals con-
sidered appropriately certified to teach computer science. Com-
menters referenced the elimination of computer programming 
courses and the potential impact on districts' ability to easily 
place those educators into other career and technical education 
assignments. 
Response: The SBEC disagrees. Due to the positive impact 
that appropriately prepared students can have on the industry, it 
matters significantly who is providing this instruction. Computer 
science courses require a skill set not necessarily covered on 
other certificate areas, and individuals certified in areas outside 
those already specified in rule are not guaranteed to have the 
knowledge and skills required to be able to teach computer sci-
ence courses well. The certificates listed in 19 TAC §231.585, 
Computer Science, Grades 9-12, have remained consistent for 
years and are aligned with the work of the SBOE and staff in the 
divisions of Curriculum Standards and Student Support and Col-
lege, Career and Military Preparation at the TEA. 
Comment: Fifteen individuals commented that if the SBEC opts 
to make no changes to the list of certificates approved to teach 
computer science, it should allow a one- to two-year transition 
period to allow individuals to prepare for and pass the required 
examination that would qualify them for issuance of the SBEC 
certificate to teach the course. 
Response: The SBEC disagrees. While some individuals may 
need more time to qualify for issuance of a Computer Science 
certificate, it is not necessary for the SBEC to delay implemen-
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tation of the new rules. Districts have several options already 
in place to increase flexibility, such as the district of innovation 
status, with an exemption from certification requirements as best 
determined by districts to meet local needs; local board support 
to pursue a teacher certification waiver reviewed and approved 
by the commissioner of education; and requests for emergency 
permits issued under SBEC rules in 19 TAC Chapter 230, Sub-
chapter F, Permits. 
Comment: Eighteen individuals commented that the limited 
scope of certificates identified in 19 TAC §231.587, Funda-
mentals of Computer Science, Advanced Placement Computer 
Science Principles, Grades 9-12, would prevent educators that 
previously taught computer programming courses from being 
eligible for placement into other computer science courses, 
decreasing district flexibility in retaining and hiring qualified 
educators to teach certain CTE courses. The commenters 
asked that the SBEC consider adding Business Education and 
Technology Education to the list of certificates appropriate to 
teach courses found in §231.587. 
Response: The SBEC disagrees. Computer science courses 
require a skill set not necessarily covered on other certificate 
areas, and individuals certified in areas outside those already 
specified in rule are not guaranteed to have the knowledge and 
skills required to be able to teach computer science courses well. 
Comment: One individual suggested broadening the list of cer-
tificates specified in 19 TAC §231.593, Cybersecurity, Grades 
9-12, to add Business and Industrial Arts/Industrial Technology 
as appropriate credentials to teach Foundations of Cybersecu-
rity. The commenter believes these additions will increase flex-
ibility at the district level to meet high demand for this course 
offering. 
Response: The SBEC disagrees. Cybersecurity courses require 
a skill set not necessarily covered on other certificate areas, and 
individuals certified in areas outside those already specified in 
rule are not guaranteed to have the knowledge and skills re-
quired to be able to teach cybersecurity courses well. Addition-
ally, the certificates listed in 19 TAC §231.593, Cybersecurity, 
Grades 9-12, have not changed in the amended rules, but the 
course information has been moved to the appropriate section in 
SBEC rule to align with the recent work completed by the SBOE 
to combine technology applications and CTE courses. This was 
an organizational change and the SBOE did not change the con-
tent of these courses. 
Comment: One individual commented in opposition to the 
addition of courses added to 19 TAC §§231.305, Architectural 
Design, Grades 9-12; 231.333, Principles of Arts, Audio/Video 
Technology, and Communications, Grades 9-12; 231.361, 
Business Information Management; Business Law; and Touch 
System Data Entry, Grades 9-12; 231.487, Computer Main-
tenance, Grades 9-12; and 231.591, Mobile Applications 
Development, Grades 9-12. The commenter stated that the 
certificate holders will not be prepared to teach these courses 
without additional training or experience. 
Response: The SBEC disagrees. Districts determine the indi-
vidual best qualified to meet the needs of their students and to 
deliver effective instruction and support and ensure that the in-
dividual is prepared to teach the assigned course. Additionally, 
the amended rules do not create a requirement for school dis-
tricts to hire individuals with these other certificates; they simply 
allow hiring flexibility. 

Comment: One individual commented in opposition to the rule 
changes to 19 TAC Chapter 231 citing concerns of Kindergarten-
Grade 12 curriculum. 
Response: The comment is outside the scope of the proposed 
rule. The topic of the comment was related to the SBOE rule-
making and not the SBEC. 
Comment: One individual commented in opposition to 19 TAC 
§231.567, Engineering Design and Presentation, Grades 9-12, 
which would allow educators with an Agriculture certificate to 
teach advanced engineering courses. The individual stated that 
there is misalignment in required expertise and content in these 
areas. 
Response: The SBEC disagrees. Districts determine the indi-
vidual best qualified to meet the needs of their students and to 
deliver effective instruction and support. Additionally, amended 
rules do not create a requirement for school districts to hire in-
dividuals with these other certificates; they simply allow hiring 
flexibility. 
Comment: One individual commented in support of the addition 
of course assignments for the Technology Applications and Busi-
ness certificates. 
Response: The SBEC agrees. These changes will allow for in-
creased flexibility for districts, teachers, and students as it relates 
to course offerings and placement of appropriately certified indi-
viduals into various assignments. 
The SBOE took no action on the review of the new, amended and 
repealed sections at the November 20, 2020 SBOE meeting. 
SUBCHAPTER B. PREKINDERGARTEN-
GRADE 6 ASSIGNMENTS 
19 TAC §§231.3, 231.9, 231.15, 231.17, 231.19 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments 
are adopted under Texas Education Code, §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
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TRD-202005275 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

SUBCHAPTER C. GRADES 6-8 
ASSIGNMENTS 
19 TAC §§231.49, 231.51, 231.55, 231.61, 231.63, 231.65 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC); §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005276 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

SUBCHAPTER D. ELECTIVES, 
DISCIPLINARY COURSES, LOCAL CREDIT 
COURSES, AND INNOVATIVE COURSES, 
GRADES 6-12 ASSIGNMENTS 
19 TAC §231.91, §231.93 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 

oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005277 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

SUBCHAPTER E. GRADES 9 - 12 
ASSIGNMENTS 
DIVISION 1. ENGLISH LANGUAGE ARTS 
AND READING, GRADES 9-12 ASSIGNMENTS 
19 TAC §§231.123, 231.125, 231.127, 231.129 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
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♦ ♦ ♦ 

21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005278 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 2. LANGUAGES OTHER THAN 
ENGLISH, GRADES 9-12 ASSIGNMENTS 
19 TAC §231.151, §231.153 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005279 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

DIVISION 3. SOCIAL STUDIES, GRADES 9-12 
ASSIGNMENTS 
19 TAC §231.177 

STATUTORY AUTHORITY. The amendment implements Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendment is 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005280 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 4. MATHEMATICS, GRADES 9-12 
ASSIGNMENTS 
19 TAC §§231.191, 231.193, 231.195 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
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of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005281 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 5. SCIENCE, GRADES 9-12 
ASSIGNMENTS 
19 TAC §§231.201, 231.203, 231.205, 231.207, 231.209,
231.211, 231.213, 231.215, 231.217, 231.219 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005282 

Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 8. TECHNOLOGY APPLICATIONS, 
GRADES 9-12 ASSIGNMENTS 
19 TAC §§231.251, 231.253, 231.255, 231.257, 231.259 

STATUTORY AUTHORITY. The repeals implement Texas Edu-
cation Code (TEC), §21.031(a), which states that the SBEC shall 
regulate and oversee all aspects of the certification, continuing 
education, and standards of conduct of public school educators; 
TEC, §21.041(b)(1), which requires the SBEC to propose rules 
that provide for the regulation of educators and the general ad-
ministration of the TEC, Chapter 21, Subchapter B, in a man-
ner consistent with the TEC, Chapter 21, Subchapter B: TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates: and TEC, §21.064, as amended by 
House Bill (HB) 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation of 
"legacy" to each master teacher certificate issued, and to recog-
nize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The repeals are adopted 
under TEC, §§21.031(a), 21.041(b)(1) and (2), and 21.064, as 
amended by HB 3, 86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005283 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 9. CAREER DEVELOPMENT, 
GRADES 9-12 ASSIGNMENTS 
19 TAC §231.271 

STATUTORY AUTHORITY. The amendment implements Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
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§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendment is 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005284 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 10. AGRICULTURE, FOOD, 
AND NATURAL RESOURCES, GRADES 9-12 
ASSIGNMENTS 
19 TAC §§231.283, 231.287, 231.289 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 

TRD-202005285 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 11. ARCHITECTURE 
AND CONSTRUCTION, GRADES 9-12 
ASSIGNMENTS 
19 TAC §231.305 

STATUTORY AUTHORITY. The amendment implements Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendment is 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005286 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 12. ARTS, AUDIO/VIDEO 
TECHNOLOGY, AND COMMUNICATIONS, 
GRADES 9-12 ASSIGNMENTS 
19 TAC §§231.331, 231.333, 231.335, 231.337, 231.339,
231.341 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
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Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005287 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 13. BUSINESS MANAGEMENT 
AND ADMINISTRATION, GRADES 9-12 
ASSIGNMENTS 
19 TAC §231.361, §231.365 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005288 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 15. FINANCE, GRADES 9-12 
ASSIGNMENTS 
19 TAC §§231.392 - 231.395, 231.397 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005289 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 17. HEALTH SCIENCE, GRADES 
9-12 ASSIGNMENTS 
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19 TAC §§231.421, 231.423, 231.425, 231.427 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005290 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 18. HOSPITALITY AND TOURISM, 
GRADES 9-12 ASSIGNMENTS 
19 TAC §231.445 

STATUTORY AUTHORITY. The amendment implements Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendment is 
adopted under Texas Education Code (TEC), §§21.031(a), 

21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005291 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 20. INFORMATION TECHNOLOGY, 
GRADES 9-12 ASSIGNMENTS 
19 TAC §§231.483, 231.485, 231.487, 231.491 

STATUTORY AUTHORITY. The amendments and new sections 
implement Texas Education Code (TEC), §21.031(a), which 
states that the State Board for Educator Certification (SBEC) 
shall regulate and oversee all aspects of the certification, con-
tinuing education, and standards of conduct of public school 
educators; TEC, §21.041(b)(1), which requires the SBEC to 
propose rules that provide for the regulation of educators and 
the general administration of the TEC, Chapter 21, Subchapter 
B, in a manner consistent with the TEC, Chapter 21, Subchapter 
B; TEC, §21.041(b)(2), which requires the SBEC to propose 
rules that specify the classes of educator certificates to be 
issued, including emergency certificates; and TEC, §21.064, 
as amended by House Bill 3, 86th Texas Legislature, 2019, 
which required the SBEC to stop the issuance and renewal 
of master teacher certificates effective September 1, 2019, to 
add a designation of "legacy" to each master teacher certificate 
issued, and to recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments and 
new sections are adopted under Texas Education Code (TEC), 
§§21.031(a), 21.041(b)(1) and (2), and 21.064, as amended by 
House Bill 3, 86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005292 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 
19 TAC §231.485 
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♦ ♦ ♦ 

STATUTORY AUTHORITY. The repeal implements Texas Ed-
ucation Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The repeal is adopted un-
der Texas Education Code (TEC), §§21.031(a), 21.041(b)(1) and 
(2), and 21.064, as amended by House Bill 3, 86th Texas Legis-
lature, 2019. 
§231.485. Computer Programming, Grades 9-12. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005293 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 21. LAW, PUBLIC SAFETY, 
CORRECTIONS, AND SECURITY, GRADES 
9-12 ASSIGNMENTS 
19 TAC §231.503 

STATUTORY AUTHORITY. The amendment implements Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 

CROSS REFERENCE TO STATUTE. The amendment is 
adopted under Texas Education Code (TEC), §21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005294 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 22. MANUFACTURING, GRADES 
9-12 ASSIGNMENTS 
19 TAC §231.521, §231.525 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005295 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 
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DIVISION 23. MARKETING, GRADES 9-12 
ASSIGNMENTS 
19 TAC §§231.541, 231.543, 231.545 

STATUTORY AUTHORITY. The amendments implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments are 
adopted under Texas Education Code (TEC), §21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005297 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 24. SCIENCE, TECHNOLOGY, 
ENGINEERING, AND MATHEMATICS, 
GRADES 9-12 ASSIGNMENTS 
19 TAC §§231.565, 231.567, 231.569, 231.573, 231.575,
231.577, 231.579, 231.581, 231.585, 231.587, 231.589, 
231.591, 231.593, 231.595 

STATUTORY AUTHORITY. The amendments and new sections 
implement Texas Education Code (TEC), §21.031(a), which 
states that the State Board for Educator Certification (SBEC) 
shall regulate and oversee all aspects of the certification, con-
tinuing education, and standards of conduct of public school 
educators; TEC, §21.041(b)(1), which requires the SBEC to 
propose rules that provide for the regulation of educators and 
the general administration of the TEC, Chapter 21, Subchapter 
B, in a manner consistent with the TEC, Chapter 21, Subchapter 
B; TEC, §21.041(b)(2), which requires the SBEC to propose 
rules that specify the classes of educator certificates to be 
issued, including emergency certificates; and TEC, §21.064, 

as amended by House Bill 3, 86th Texas Legislature, 2019, 
which required the SBEC to stop the issuance and renewal 
of master teacher certificates effective September 1, 2019, to 
add a designation of "legacy" to each master teacher certificate 
issued, and to recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The amendments and 
new sections are adopted under Texas Education Code (TEC), 
§§21.031(a), 21.041(b)(1) and (2), and 21.064, as amended by 
House Bill 3, 86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005298 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 25. TRANSPORTATION, 
DISTRIBUTION, AND LOGISTICS, GRADES 
9-12 ASSIGNMENTS 
19 TAC §231.591, §231.595 

STATUTORY AUTHORITY. The repeals implement Texas Ed-
ucation Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The repeals are adopted 
under Texas Education Code (TEC), §§21.031(a), 21.041(b)(1) 
and (2), and 21.064, as amended by House Bill 3, 86th Texas 
Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005299 
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Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 
19 TAC §231.631, §231.633 

STATUTORY AUTHORITY. The new sections implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The new sections are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005300 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

DIVISION 26. ENERGY, GRADES 9-12 
ASSIGNMENTS 
19 TAC §231.651 

STATUTORY AUTHORITY. The new section implements Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 

§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The new section is 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005302 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

SUBCHAPTER F. SPECIAL EDUCATION-
RELATED SERVICES PERSONNEL 
ASSIGNMENTS 
19 TAC §§231.611, 231.613, 231.615, 231.617, 231.619,
231.621, 231.623 

STATUTORY AUTHORITY. The repeals implement Texas Ed-
ucation Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The repeals are adopted 
under Texas Education Code (TEC), §§21.031(a), 21.041(b)(1) 
and (2), and 21.064, as amended by House Bill 3, 86th Texas 
Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005303 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 
19 TAC §§231.701, 231.703, 231.705, 231.707, 231.709,
231.711, 231.713 

STATUTORY AUTHORITY. The new sections implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The new sections are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005304 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

SUBCHAPTER G. PARAPROFESSIONAL 
PERSONNEL, ADMINISTRATORS, AND OTHER 
INSTRUCTIONAL AND PROFESSIONAL 
SUPPORT ASSIGNMENTS 
19 TAC §§231.641, 231.643, 231.645 

STATUTORY AUTHORITY. The repeals implement Texas Ed-
ucation Code (TEC), §21.031(a), which states that the State 

Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The repeals are adopted 
under Texas Education Code (TEC), §§21.031(a), 21.041(b)(1) 
and (2), and 21.064, as amended by House Bill 3, 86th Texas 
Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005305 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 
19 TAC §§231.751, 231.753, 231.755 

STATUTORY AUTHORITY. The new sections implement Texas 
Education Code (TEC), §21.031(a), which states that the State 
Board for Educator Certification (SBEC) shall regulate and 
oversee all aspects of the certification, continuing education, 
and standards of conduct of public school educators; TEC, 
§21.041(b)(1), which requires the SBEC to propose rules that 
provide for the regulation of educators and the general admin-
istration of the TEC, Chapter 21, Subchapter B, in a manner 
consistent with the TEC, Chapter 21, Subchapter B; TEC, 
§21.041(b)(2), which requires the SBEC to propose rules that 
specify the classes of educator certificates to be issued, includ-
ing emergency certificates; and TEC, §21.064, as amended 
by House Bill 3, 86th Texas Legislature, 2019, which required 
the SBEC to stop the issuance and renewal of master teacher 
certificates effective September 1, 2019, to add a designation 
of "legacy" to each master teacher certificate issued, and to 
recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The new sections are 
adopted under Texas Education Code (TEC), §§21.031(a), 
21.041(b)(1) and (2), and 21.064, as amended by House Bill 3, 
86th Texas Legislature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

45 TexReg 9200 December 18, 2020 Texas Register 



Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005306 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 

CHAPTER 239. STUDENT SERVICES 
CERTIFICATES 
SUBCHAPTER E. LEGACY MASTER 
TEACHER CERTIFICATE 
19 TAC §239.101, §239.103 

The State Board for Educator Certification (SBEC) adopts new 
§239.101 and §239.103, concerning the legacy master teacher 
certificate. The new sections are adopted without changes to the 
proposed text as published in the August 21, 2020 issue of the 
Texas Register (45 TexReg 5820) and will not be republished. 
The adopted new 19 Texas Administrative Code (TAC) Chapter 
239, Subchapter E, provides for the requirements and validity 
period for Legacy Master Teacher certificate holders. 
BACKGROUND INFORMATION AND JUSTIFICATION: House 
Bill (HB) 3, 86th Texas Legislature, 2019, required the SBEC to 
repeal 19 TAC Chapter 239, Student Services Certificates, Sub-
chapter E, Master Teacher Certificate, in October 2019 to imple-
ment the requirements that SBEC no longer issue or renew mas-
ter teacher certificates. HB 3 also specified that master teacher 
certificates will be designated as "legacy" certificates and recog-
nized for assignment purposes until they expire. 
The affected certificates were the Master Reading Teacher, Mas-
ter Mathematics Teacher, Master Technology Teacher, and Mas-
ter Science Teacher. There are 4,997 Legacy Master Teacher 
certificate holders. These certificates were only issued after an 
individual had obtained an initial certification in a particular teach-
ing category. 
As a result, the SBEC and Texas Education Agency (TEA) 
staff received written and oral public comments from educa-
tors, school districts, professional organizations, and teacher 
organizations requesting options to address the current master 
teacher population and the employing school districts. The 
feedback received reflects the following concerns from various 
stakeholders: current educators who hold master teacher cer-
tificates obtained after preparing and paying for the additional 
certificate will no longer have a credential that reflects this 
certificate; current educators who are assigned to courses with 
their master teacher certificates may lose those positions; and 
employing school districts that currently staff their courses with 
master teacher certificate holders may have personnel issues. 
At the February 21, 2020 SBEC meeting, the SBEC received a 
letter from Chairman Dan Huberty, House Committee on Public 
Education, Texas House of Representatives, explaining that the 
intent of the legislation was not to prevent the current educators 
who hold a master teacher certificate from continuing educating 
students with those certificates and requested that the SBEC use 

its rulemaking authority to provide an avenue for those educators 
to continue serving students and school districts in those roles. 
Additionally, at the February 21, 2020 SBEC meeting, the SBEC 
directed TEA staff to solicit stakeholder feedback and to bring 
the SBEC options for consideration at the May 1, 2020 meeting. 
On April 15, 2020, TEA staff conducted a stakeholder meeting to 
explore options to allow Legacy Master Teacher certificate hold-
ers to continue serving in assignments and to utilize their skills 
in service to students and the profession. 
At the May 1, 2020 SBEC meeting, the SBEC considered options 
and directed staff to initiate rulemaking that would designate all 
Legacy Master Teacher certificates as valid with no expiration 
date. The benefits to this option would be that it addresses Chair-
man Huberty's clarification as well as stakeholders' request for 
remedy; allows all current certificate holders to continue teach-
ing uninterrupted; does not cause additional cost and time to im-
plement; and does not affect continuing professional education 
(CPE) hours. 
The SBEC approved the new rules to take effect on December 
27, 2020; therefore, there are Legacy Master Teacher certificate 
holders who have had or will have their certificates expire prior 
to the effective date of these rules. TEA staff will contact those 
educators to inform them that once the new rules are effective, 
their Legacy Master Teacher certificates will be converted back 
to a status of valid. TEA staff will provide guidance and options 
in communicating with current and prospective school districts to 
help ensure minimal disruption to personnel decisions regarding 
the impacted assignments. 
Texas Education Code (TEC), §21.041, provides the SBEC full 
authority to specify the classes of educator certificates to be is-
sued, the period for which each class of educator certificate is 
valid, and the requirements for the issuance and renewal of an 
educator certificate. The following is a description of the adopted 
new rules that reflect the SBEC's charge to establish the status 
of the Legacy Master Teacher certificate holders to valid with no 
renewal requirements. 
§239.101. General Provisions for Legacy Master Teacher Cer-
tificates. 

Adopted new §239.101 provides the general requirements for all 
Legacy Master Teacher certificate holders. The new section al-
lows all individuals who held a valid or inactive master teacher 
certification on August 31, 2019, to be issued a Legacy Master 
Teacher certification with no expiration date. Additionally, under 
the new section, Legacy Master Teacher certificates will not be 
subject to renewal or CPE requirements. The new section clari-
fies that other standard certificates held by the certificate holder 
are subject to current renewal and CPE requirements. This al-
lows all current Legacy Master Teacher certificate holders to con-
tinue teaching with these certificates while complying with HB 3, 
which disallowed Legacy Master Teacher certificates from being 
renewed. 
§239.103. Definitions. 

Adopted new §239.103 provides definitions for the terms valid, 
inactive, and expired that mirror the language used in the glos-
sary of terms for the official record of educator certification main-
tained on the TEA website. This provides clarification and align-
ment with §230.91(d), which specifies that the representation 
of an individual's certificate status as maintained on the TEA 
website is considered to be the official record of educator certi-
fication. The electronic representation of the certificate satisfies 
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TEC, §21.053(a), which requires individuals to present their cer-
tificate prior to employment by a school district. A definition for 
master teacher certificate is also provided as reference for the 
four master teacher certificates that fell under this category. 
SUMMARY OF COMMENTS AND RESPONSES. The public 
comment period on the proposal began August 21, 2020, and 
ended September 21, 2020. The SBEC also provided an oppor-
tunity for registered oral and written comments on the proposal 
at the October 9, 2020 meeting in accordance with the SBEC 
board operating policies and procedures. The following is a sum-
mary of the public comments received on the proposal and the 
responses. 
Comment: An educator with a Legacy Master Reading Teacher 
certificate commented in support of the proposed new Chapter 
239, Subchapter E, that would change the status of Legacy Mas-
ter Teacher certificates to valid for life. The commenter explained 
that given the critical role of master reading teachers for students 
statewide, losing the specialized master reading teacher desig-
nation could negatively impact students' reading instruction and 
progress, as well as limit teaching opportunities for master read-
ing teacher certificate holders who have incurred expenses to 
obtain the specialized reading knowledge and certification. 
Response: The SBEC agrees. The SBEC believes that Legacy 
Master Reading Teacher certificate holders should be able to 
maintain the earned credential and continue serving in the role 
for students and school districts. 
Comment: The Association of Texas Professional Educators 
commented in support of the proposed new rule to change 
Legacy Master Teacher certificates to a status of valid for life 
due to the change providing an effective solution for all master 
teachers who have invested time and financial resources to 
complete the rigorous master teacher certification programs. 
Response: The SBEC agrees. The SBEC believes that Legacy 
Master Teacher certificate holders should be able to maintain the 
earned credential and continue serving in their roles for students 
and school districts. 
The State Board of Education (SBOE) took no action on the re-
view of new §239.101 and §239.103 at the November 20, 2020 
SBOE meeting. 
STATUTORY AUTHORITY. The new rules are adopted under 
Texas Education Code (TEC), §21.031, which authorizes the 
SBEC to regulate and oversee all aspects of the certifica-
tion, continuing education, and standards of conduct of public 
school educators, and states that in proposing rules under 
the TEC, Chapter 21, Subchapter B, the SBEC shall ensure 
that all candidates for certification or renewal of certification 
demonstrate the knowledge and skills necessary to improve 
the performance of the diverse student population of this state; 
TEC, §21.041(b)(1)-(4), which require the State Board for Edu-
cator Certification (SBEC) to propose rules that provide for the 
regulation of educators and the general administration of the 
TEC, Chapter 21, Subchapter B, in a manner consistent with the 
TEC, Chapter 21, Subchapter B; which specify the classes of 
educator certificates to be issued, including emergency certifi-
cates; which specify the period for which each class of educator 
certificate is valid; and which specify the requirements for the 
issuance and renewal of an educator certificate; and TEC, 
§21.064(a), as amended by HB 3, 86th Texas Legislature, 2019, 
which required the SBEC to stop the issuance and renewal 
of master teacher certificates effective September 1, 2019, to 

add a designation of "legacy" to each master teacher certificate 
issued, and to recognize these certificates until they expire. 
CROSS REFERENCE TO STATUTE. The new rules imple-
ment Texas Education Code, §§21.031, 21.041(b)(1)-(4), and 
21.064(a), as amended by House Bill (HB) 3, 86th Texas Leg-
islature, 2019. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005273 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Effective date: December 27, 2020 
Proposal publication date: August 21, 2020 
For further information, please call: (512) 475-1475 

♦ ♦ ♦ 
TITLE 22. EXAMINING BOARDS 

PART 6. TEXAS BOARD OF 
PROFESSIONAL ENGINEERS AND 
LAND SURVEYORS 

CHAPTER 131. ORGANIZATION AND 
ADMINISTRATION 
The Texas Board of Professional Engineers and Land Surveyors 
(Board) adopts amendments to 22 Texas Administrative Code, 
Chapter 131, Organization and Administration, specifically 
§§131.1 - 131.3, 131.5, 131.7, 131.9, 131.11, 131.31, 131.37, 
131.41, 131.43, 131.45, 131.81, 131.85, 131.101, and 131.103, 
regarding the organization and administration of the agency, 
without changes to the proposed text as published in the August 
7, 2020, issue of the Texas Register (45 TexReg 5472). The 
Board adopts an amendment to §131.15 with changes, in re-
sponse to a public comment. The changes, which are identified 
below, do not change the proposed rule in nature or scope so 
much so that it could be deemed a different rule. Furthermore, 
the rule as adopted would not affect individuals who would not 
have been impacted by the rule as proposed, and it does not 
impose more stringent requirements for compliance than the 
proposed version. Section 131.15 will be republished; the other 
rules will not be republished. 
REASONED JUSTIFICATION FOR RULE ADOPTION 

The adopted rules implement necessary changes as required by 
House Bill (HB) 1523, 86th Legislature, Regular Session (2019), 
related to the merger of operations of the Texas Board of Pro-
fessional Engineers and the Texas Board of Professional Land 
Surveying into the Texas Board of Professional Engineers and 
Land Surveyors (TBPELS). 
As required by HB 1523, the operations of the two agencies have 
been merged into one and the associated rules regarding oper-
ations of the agency have been merged into Chapter 131 per the 
guidance of the Secretary of State. These rules reflect language 
that has been expanded to include the name of the new agency, 

45 TexReg 9202 December 18, 2020 Texas Register 



the regulation of land surveying, and other changes incorporated 
due to the merger. Some language has been included from 
the previous surveying rules including 22 Texas Administrative 
Code, Chapter 661. 
PUBLIC COMMENT 

Pursuant to §2001.029 of the Texas Government Code, the 
Board gave all interested persons a reasonable opportunity to 
provide oral and/or written commentary concerning the adoption 
of the rules. The 30-day public comment period began on 
August 7, 2020, and ended September 6, 2020. The Board 
received one comment from Mr. Steven Freeman, RPLS, 
concerning proposed §131.15. 
Comment: The commenter noted that the proposed rule did 
not clearly mention by name the Surveying Advisory Committee 
(SAC) as created by Texas Occupations Code §1001.216. He 
also asked why the SAC was not considered a standing commit-
tee of the Board. 
Agency Response: The Board has categorized committees of 
the Board to be committees that consist of board members, 
whereas the SAC is an advisory committee made up of prac-
ticing members of the surveying community who are not board 
members. The Board agrees with the commenter and has 
added language to distinguish the Surveying Advisory Commit-
tee by name and differentiate it from other advisory committees. 
SUBCHAPTER A. SCOPE AND DEFINITIONS 
22 TAC §131.1, §131.2 

STATUTORY AUTHORITY 

The rules are adopted pursuant to Texas Occupations Code 
§§1001.101 and 1001.202, which authorize the Board to reg-
ulate engineering and land surveying and make and enforce 
all rules and regulations and bylaws consistent with the Act as 
necessary for the performance of its duties, the governance 
of its own proceedings, and the regulation of the practices of 
engineering and land surveying in this state. The adopted rules 
also comply with HB 1523. 
No other codes, articles, or statutes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005236 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 24, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

SUBCHAPTER B. ADMINISTRATION AND 
THE BOARD 
22 TAC §§131.3, 131.5, 131.7, 131.9, 131.11, 131.15 

STATUTORY AUTHORITY 

The rules are adopted pursuant to Texas Occupations Code 
§§1001.101 and 1001.202, which authorize the Board to reg-
ulate engineering and land surveying and make and enforce 
all rules and regulations and bylaws consistent with the Act as 
necessary for the performance of its duties, the governance 
of its own proceedings, and the regulation of the practices of 
engineering and land surveying in this state. The adopted rules 
also comply with HB 1523. 
No other codes, articles, or statutes are affected by this adoption. 
§131.15. Committees. 

(a) The board chair shall appoint the following standing com-
mittees, composed of four board members at least one of whom is a 
public member. A committee quorum shall consist of three members. 
Committee appointments shall be made by the chair for a term of up to 
two years but may be terminated at any point by the chair. Committee 
members may be re-appointed at the discretion of the chair. The board 
chair shall appoint a committee chair. 

(1) General Issues Committee. The committee shall meet 
as required to evaluate issues and possibly develop proposed actions 
for the full board on issues of importance to the board and the profes-
sions. Such issues may include engineering or land surveying ethics, 
professionalism in practice, legislation, board management, and engi-
neering or land surveying business issues. 

(2) Licensing and Registration Committee. The commit-
tee shall meet no less than twice each fiscal year to evaluate issues 
and possibly develop proposed actions for the full board on licensing 
and registration issues. The committee may participate in activities 
such as evaluating rules concerning licensing of engineers; licensing 
and registration of land surveyors; evaluating education and continu-
ing education program requirements; conducting personal interviews 
of applicants; evaluating applications; participating in national and in-
ternational engineering and land surveying licensing and registration 
activities on the board's behalf; providing general guidance to the ex-
ecutive director on licensing and registration issues; and evaluating any 
other issue indirectly or directly relating to engineering or land survey-
ing licensing and registration. 

(3) Compliance and Enforcement Committee. The com-
mittee shall meet as required to evaluate issues and possibly develop 
proposed actions for the full board on enforcement issues. The com-
mittee may participate in activities such as evaluating rules concerning 
enforcement of the Acts; reviewing the progress of enforcement activ-
ities; suggesting sanctions for violations of the Acts; participation in 
national and international engineering and land surveying law enforce-
ment activities on the board's behalf; providing general guidance to the 
executive director on enforcement issues; evaluating continuing edu-
cation program requirements; and evaluating any other issue indirectly 
or directly relating to engineering or land surveying law enforcement. 

(4) Policy Advisory Opinion Committee. The committee 
shall meet as required to review, prepare and recommend policy ad-
visory opinions regarding the interpretation or application of the En-
gineering Act and to perform related activities pursuant to board ap-
proval. The committee shall follow the process and procedures for is-
suing advisory opinions as prescribed in Subchapter H of this chapter 
(relating to Advisory Opinions). 

(5) Legislative Issues Committee. The committee shall 
meet as needed to consider legislative matters that may affect the 
practice of engineering and land surveying in the state. Pursuant to the 
Chapter 556, Texas Government Code, the committee shall not lobby 
or strive to influence legislation regarding the practice of engineering 
but meet to consider board responses to pending legislation and assist 
in answering related inquiries from the Texas Legislature, Governor 
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or other state agency or governmental entity during the legislative 
session. 

(b) Nominating Committee. The board's chair shall appoint a 
nominating committee consisting of the chair and two board members 
to nominate candidates for the offices of vice chair, secretary, and trea-
surer. The nominating committee shall meet prior to the regular board 
meeting prior to September 1 of each year to allow election of officers 
at that meeting. 

(c) Ad Hoc Committees. The board chair, full board, or a 
standing committee may appoint an ad hoc committee to assist in re-
solving particular issues. 

(1) The chair or committee chair shall establish a specific 
purpose and duration for each ad hoc committee. Ad hoc committees 
previously appointed may be reappointed in part or in whole for a spe-
cific purpose and duration. 

(2) Ad hoc committees shall be limited to investigating and 
evaluating issues assigned, and making a report to the full board or ap-
propriate standing committee with recommendations concerning pos-
sible board positions, actions or inactions. The board or appropriate 
standing committee shall receive the report of each ad hoc committee 
publicly, and shall recommend appropriate action, if any, to the full 
board. 

(d) Advisory Committees. In accordance with §1001.216, the 
board shall appoint a Surveying Advisory Committee and may appoint 
other advisory committees. 

(e) Committee actions. The actions of any committee are rec-
ommendations only and are not binding until ratification by the board 
at a regularly scheduled meeting or if authorized by rule. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005237 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 24, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

SUBCHAPTER C. BOARD STAFF 
22 TAC §131.31, §131.37 

STATUTORY AUTHORITY 

The rules are adopted pursuant to Texas Occupations Code 
§§1001.101 and 1001.202, which authorize the Board to reg-
ulate engineering and land surveying and make and enforce 
all rules and regulations and bylaws consistent with the Act as 
necessary for the performance of its duties, the governance 
of its own proceedings, and the regulation of the practices of 
engineering and land surveying in this state. The adopted rules 
also comply with HB 1523. 
No other codes, articles, or statutes are affected by this adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005239 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 24, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

SUBCHAPTER D. MEETINGS 
22 TAC §§131.41, 131.43, 131.45 

STATUTORY AUTHORITY 

The rules are adopted pursuant to Texas Occupations Code 
§§1001.101 and 1001.202, which authorize the Board to reg-
ulate engineering and land surveying and make and enforce 
all rules and regulations and bylaws consistent with the Act as 
necessary for the performance of its duties, the governance 
of its own proceedings, and the regulation of the practices of 
engineering and land surveying in this state. The adopted rules 
also comply with HB 1523. 
No other codes, articles, or statutes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005238 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 24, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

SUBCHAPTER F. ADMINISTRATION 
22 TAC §131.81 

STATUTORY AUTHORITY 

The repeal is adopted pursuant to Texas Occupations Code 
§§1001.101 and 1001.202, which authorize the Board to reg-
ulate engineering and land surveying and make and enforce 
all rules and regulations and bylaws consistent with the Act as 
necessary for the performance of its duties, the governance 
of its own proceedings, and the regulation of the practices of 
engineering and land surveying in this state. The repeal also 
complies with HB 1523. 
No other codes, articles, or statutes are affected by this adoption. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005259 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 24, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

SUBCHAPTER G. ADMINISTRATION 
22 TAC §131.85 

STATUTORY AUTHORITY 

The rules are adopted pursuant to Texas Occupations Code 
§§1001.101 and 1001.202, which authorize the Board to reg-
ulate engineering and land surveying and make and enforce 
all rules and regulations and bylaws consistent with the Act as 
necessary for the performance of its duties, the governance 
of its own proceedings, and the regulation of the practices of 
engineering and land surveying in this state. The adopted rules 
also comply with HB 1523. 
No other codes, articles, or statutes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005240 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 24, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

SUBCHAPTER H. ENGINEERING ADVISORY 
OPINIONS 
22 TAC §131.101, §131.103 

STATUTORY AUTHORITY 

The rules are adopted pursuant to Texas Occupations Code 
§§1001.101 and 1001.202, which authorize the Board to reg-
ulate engineering and land surveying and make and enforce 
all rules and regulations and bylaws consistent with the Act as 
necessary for the performance of its duties, the governance 
of its own proceedings, and the regulation of the practices of 
engineering and land surveying in this state. The adopted rules 
also comply with HB 1523. 
No other codes, articles, or statutes are affected by this adoption. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005241 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 24, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

CHAPTER 137. COMPLIANCE AND 
PROFESSIONALISM 
SUBCHAPTER C. PROFESSIONAL CONDUCT 
AND ETHICS 
22 TAC §137.63 

The Texas Board of Professional Engineers and Land Surveyors 
(Board) adopts an amendment to Title 22, Chapter 137 of the 
Texas Administrative Code, Compliance and Professionalism, 
specifically §137.63 regarding professional conduct and ethics 
for professional engineers, without changes to the proposed text 
as published in the September 18, 2020, issue of the Texas Reg-
ister (45 TexReg 6568). The rule will not be republished. 
REASONED JUSTIFICATION FOR RULE ADOPTION 

Board rule §137.63 (Related to Engineers' Responsibility to the 
Profession) has a requirement that professional engineers must 
conduct engineering and related matters in a respectful manner. 
For greater clarity and to improve enforceability, the adopted rule 
removes unprofessional correspondence or language as a cat-
egory of inappropriate professional behavior. 
PUBLIC COMMENT 

Pursuant to §2001.029 of the Texas Government Code, the 
Board gave all interested persons a reasonable opportunity to 
provide oral and/or written commentary concerning the adop-
tion of the rule. The 30-day public comment period began on 
September 18, 2020, and ended October 18, 2020. The Board 
received no comments from the public. 
STATUTORY AUTHORITY 

The amendment is adopted pursuant to the Texas Engineering 
Practice Act, Texas Occupations Code §1001.202, which autho-
rizes the Board to adopt and enforce any rule or bylaw neces-
sary to perform its duties, govern its proceedings and regulate 
the practice of engineering and land surveying. This rule is also 
adopted under Texas Occupations Code §1001.452, which au-
thorizes the Board to take disciplinary action for violation of its 
rules. 
No other statutes, articles or codes are affected by the adopted 
amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005245 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 24, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

CHAPTER 138. COMPLIANCE AND 
PROFESSIONALISM FOR SURVEYORS 
SUBCHAPTER A. INDIVIDUAL AND 
SURVEYOR COMPLIANCE 
22 TAC §§138.1, 138.5, 138.7, 138.9, 138.11, 138.13 - 138.15, 
138.17 

The Texas Board of Professional Engineers and Land Survey-
ors (Board) adopts new rules to 22 Texas Administrative Code, 
Chapter 138, Compliance and Professionalism for Land Survey-
ors, specifically §§138.1, 138.5, 138.7, 138.9, 138.11, 138.13, 
138.14, 138.15, and 138.17 regarding the renewal process and 
continuing education for professional land surveyors in Texas, 
without changes to the proposed text as published in the August 
14, 2020, issue of the Texas Register (45 TexReg 5589). The 
rules will not be republished. 
REASONED JUSTIFICATION FOR RULE ADOPTION 

The adopted rules implement necessary changes as required by 
House Bill (HB) 1523, 86th Legislature, Regular Session (2019), 
related to the merger of operations of the Texas Board of Pro-
fessional Engineers and the Texas Board of Professional Land 
Surveying (TBPLS) into the Texas Board of Professional Engi-
neers and Land Surveyors (TBPELS). 
As required by HB 1523, the operations of the two agencies have 
been merged into one, including the registration and renewal of 
professional land surveyor registrations. The previous agency 
rules (22 Texas Administrative Code, Chapters 661 and 664), 
related to renewal of registrations and continuing education re-
quirements for professional land surveyors, have been merged 
into Chapter 138 per the guidance of the Secretary of State. 
These adopted rules have been formatted to be similar to the 
licensure rules for engineers (Chapter 137) and edited for for-
mat and clarity. 
PUBLIC COMMENT 

Pursuant to §2001.029 of the Texas Government Code, the 
Board gave all interested persons a reasonable opportunity to 
provide oral and/or written commentary concerning the adoption 
of the rules. The 30-day public comment period began on 
August 14, 2020, and ended September 13, 2020. The Board 
received no comments from the public. 
STATUTORY AUTHORITY 

The rules are adopted pursuant to Texas Occupations Code 
§§1001.101 and 1001.202, which authorize the Board to regu-
late engineering and land surveying and make and enforce all 
rules and regulations and bylaws consistent with the Act and 
Texas Occupations Code §1071 as necessary for the perfor-

mance of its duties, the governance of its own proceedings, and 
the regulation of the practices of engineering and land surveying 
in this state. They are also adopted pursuant to Texas Occupa-
tions Code §1001.204, which authorizes the Board to assess 
fees under Texas Occupations Code chapter 1071 including, but 
not limited to, registration fees. The provision in §138.9(d), per-
taining to extension of time to renew the license or registration 
for military members, is authorized by Texas Occupations Code 
§55.003. The provision in §138.9(f), pertaining to license or 
registration holders with delinquent child support, is authorized 
by Texas Family Code §232.0135. The provision in §138.9, 
relating to late renewal by military members, is authorized 
by Texas Occupations Code §55.002. Section 138.17, which 
outlines the continuing education requirements, is authorized by 
Texas Occupations Code §1071.305, which permits the Board 
to promulgate continuing professional education rules. 
No other codes, articles, or statutes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005249 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 24, 2020 
Proposal publication date: August 14, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

CHAPTER 139. ENFORCEMENT 
The Texas Board of Professional Engineers and Land Surveyors 
(Board) adopts amendments to title 22, chapter 139 of the 
Texas Administrative Code concerning enforcement, specifically 
§§139.1, 139.11, 139.13, 139.17, 139.19, 139.21, 139.23. 
139.31, 139.33, 139.41, 139.43, 139.45, 139.47, 139.49, 
139.51, and 139.63 regarding the enforcement processes and 
procedures of the agency, without changes to the proposed text 
as published in the August 7, 2020, issue of the Texas Register 
(45 TexReg 5496). The rules will not be republished. 
REASONED JUSTIFICATION FOR RULE ADOPTION 

The adopted rules implement necessary changes as required by 
House Bill (HB) 1523, 86th Legislature, Regular Session (2019), 
related for the merger of operations of the Texas Board of Pro-
fessional Engineers and the Texas Board of Professional Land 
Surveying into the Texas Board of Professional Engineers and 
Land Surveyors (TBPELS). 
As required by HB 1523, the operations of the two agencies have 
been merged into one and the associated rules regarding en-
forcement processes and procedures of the agency have been 
merged into Chapter 139 per the guidance of the Secretary of 
State. These rules reflect language that has been expanded to 
include registered land surveyors within the scope of the current 
enforcement processes, the regulation of land surveying, and 
other changes incorporated due to the merger. 
PUBLIC COMMENT 
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Pursuant to §2001.029 of the Texas Government Code, the 
Board gave all interested persons a reasonable opportunity to 
provide oral and/or written commentary concerning the adoption 
of the rules. The 30-day public comment period began on 
August 7, 2020, and ended September 6, 2020. The Board 
received no comments from the public. 
SUBCHAPTER A. ENFORCEMENT 
AUTHORITY 
22 TAC §139.1 

STATUTORY AUTHORITY 

The amendments are adopted pursuant to Texas Occupations 
Code §§1001.101 and 1001.202, which authorize the Board 
to regulate engineering and land surveying and make and 
enforce all rules and regulations and bylaws consistent with 
the Act as necessary for the performance of its duties, the 
governance of its own proceedings, and the regulation of the 
practices of engineering and land surveying in this state. The 
adopted rules are authorized under Texas Occupations Code 
§§1001.251-1001.254, concerning the processing of com-
plaints. The adopted rules are authorized by Texas Occupations 
Code §§1001.451, 1001.452, 1001.4525, and 1001.4526, 
1071.401-1071.402, 1071.4035, 1071.404, concerning the 
Board's disciplinary powers, and the Board's authority to assess 
administrative penalties in accordance with Texas Occupations 
Code §§1001.501 and 1001.502. The adopted rules also com-
ply with HB 1523. The adopted rules are authorized by Texas 
Government Code §§2001.142(e) and 2001.147. 
No other statutes, articles or codes are affected by the adopted 
amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 5, 
2020. 
TRD-202005252 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 25, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

SUBCHAPTER B. COMPLAINT PROCESS 
AND PROCEDURES 
22 TAC §§139.11, 139.13, 139.17, 139.19, 139.21, 139.23 

STATUTORY AUTHORITY 

The amendments are adopted pursuant to Texas Occupations 
Code §§1001.101 and 1001.202, which authorize the Board 
to regulate engineering and land surveying and make and 
enforce all rules and regulations and bylaws consistent with 
the Act as necessary for the performance of its duties, the 
governance of its own proceedings, and the regulation of the 
practices of engineering and land surveying in this state. The 
adopted rules are authorized under Texas Occupations Code 

§§1001.251-1001.254, concerning the processing of com-
plaints. The adopted rules are authorized by Texas Occupations 
Code §§1001.451, 1001.452, 1001.4525, and 1001.4526, 
1071.401-1071.402, 1071.4035, 1071.404, concerning the 
Board's disciplinary powers, and the Board's authority to assess 
administrative penalties in accordance with Texas Occupations 
Code §§1001.501 and 1001.502. The adopted rules also com-
ply with HB 1523. The adopted rules are authorized by Texas 
Government Code §§2001.142(e) and 2001.147. 
No other statutes, articles or codes are affected by the adopted 
amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 5, 
2020. 
TRD-202005253 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 25, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

SUBCHAPTER C. ENFORCEMENT 
PROCEEDINGS 
22 TAC §139.31, §139.33 

STATUTORY AUTHORITY 

The amendments are adopted pursuant to Texas Occupations 
Code §§1001.101 and 1001.202, which authorize the Board 
to regulate engineering and land surveying and make and 
enforce all rules and regulations and bylaws consistent with 
the Act as necessary for the performance of its duties, the 
governance of its own proceedings, and the regulation of the 
practices of engineering and land surveying in this state. The 
adopted rules are authorized under Texas Occupations Code 
§§1001.251-1001.254, concerning the processing of com-
plaints. The adopted rules are authorized by Texas Occupations 
Code §§1001.451, 1001.452, 1001.4525, and 1001.4526, 
1071.401-1071.402, 1071.4035, 1071.404, concerning the 
Board's disciplinary powers, and the Board's authority to assess 
administrative penalties in accordance with Texas Occupations 
Code §§1001.501 and 1001.502. The adopted rules also com-
ply with HB 1523. The adopted rules are authorized by Texas 
Government Code §§2001.142(e) and 2001.147. 
No other statutes, articles or codes are affected by the adopted 
amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 5, 
2020. 
TRD-202005254 
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Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 25, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

SUBCHAPTER D. SPECIAL DISCIPLINARY 
PROVISIONS FOR LICENSE HOLDERS 
22 TAC §§139.41, 139.43, 139.45, 139.47, 139.49, 139.51 

STATUTORY AUTHORITY 

The amendments are adopted pursuant to Texas Occupations 
Code §§1001.101 and 1001.202, which authorize the Board 
to regulate engineering and land surveying and make and 
enforce all rules and regulations and bylaws consistent with 
the Act as necessary for the performance of its duties, the 
governance of its own proceedings, and the regulation of the 
practices of engineering and land surveying in this state. The 
adopted rules are authorized under Texas Occupations Code 
§§1001.251-1001.254, concerning the processing of com-
plaints. The adopted rules are authorized by Texas Occupations 
Code §§1001.451, 1001.452, 1001.4525, and 1001.4526, 
1071.401-1071.402, 1071.4035, 1071.404, concerning the 
Board's disciplinary powers, and the Board's authority to assess 
administrative penalties in accordance with Texas Occupations 
Code §§1001.501 and 1001.502. The adopted rules also com-
ply with HB 1523. The adopted rules are authorized by Texas 
Government Code §§2001.142(e) and 2001.147. 
No other statutes, articles or codes are affected by the adopted 
amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 5, 
2020. 
TRD-202005255 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 25, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

SUBCHAPTER E. HEARINGS 
22 TAC §139.63 

STATUTORY AUTHORITY 

The amendments are adopted pursuant to Texas Occupations 
Code §§1001.101 and 1001.202, which authorize the Board 
to regulate engineering and land surveying and make and 
enforce all rules and regulations and bylaws consistent with 
the Act as necessary for the performance of its duties, the 
governance of its own proceedings, and the regulation of the 
practices of engineering and land surveying in this state. The 

adopted rules are authorized under Texas Occupations Code 
§§1001.251-1001.254, concerning the processing of com-
plaints. The adopted rules are authorized by Texas Occupations 
Code §§1001.451, 1001.452, 1001.4525, and 1001.4526, 
1071.401-1071.402, 1071.4035, 1071.404, concerning the 
Board's disciplinary powers, and the Board's authority to assess 
administrative penalties in accordance with Texas Occupations 
Code §§1001.501 and 1001.502. The adopted rules also com-
ply with HB 1523. The adopted §139.63, Extensions of Time, 
is authorized by Texas Government Code §§2001.142(e) and 
2001.147. 
No other statutes, articles or codes are affected by the adopted 
amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 5, 
2020. 
TRD-202005256 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 25, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

CHAPTER 139. ENFORCEMENT 
SUBCHAPTER C. ENFORCEMENT 
PROCEEDINGS 
22 TAC §139.35, §139.37 

The Texas Board of Professional Engineers and Land Surveyors 
(Board) adopts amendments to title 22, chapter 139 of the Texas 
Administrative Code, concerning enforcement, specifically 
§139.35 and §139.37 regarding suggested sanction tables for 
violations of the engineering and surveying practice Acts and 
rules, without changes to the proposed text as published in the 
October 9, 2020, issue of the Texas Register (45 TexReg 7204). 
The rules will not be republished. 
REASONED JUSTIFICATION FOR RULE ADOPTION 

The adopted rules implement necessary changes as required by 
House Bill (HB) 1523, 86th Legislature, Regular Session (2019), 
related for the merger of operations of the Texas Board of Pro-
fessional Engineers and the Texas Board of Professional Land 
Surveying into the Texas Board of Professional Engineers and 
Land Surveyors (TBPELS). 
As required by HB 1523, the operations of the two agencies have 
been merged into one, including compliance and enforcement 
and professional practice requirements for Registered Profes-
sional Land Surveyors (RPLS) and Licensed State Land Survey-
ors (LSLS). The TBPLS's rules (22 Texas Administrative Code, 
Chapter 661), included a table of suggested sanctions for vi-
olations of rules of professional responsibility and conduct for 
land surveyors. This table has been clarified and merged into 
Chapter 139 per the guidance of the Secretary of State. These 
adopted rules have been formatted to be similar to the compli-
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ance and professionalism rules for engineers (Chapter 139) and 
edits made for format and clarity. 
PUBLIC COMMENT 

Pursuant to §2001.029 of the Texas Government Code, the 
Board gave all interested persons a reasonable opportunity to 
provide oral and/or written commentary concerning the adoption 
of the rules. The 30-day public comment period began on 
October 9, 2020, and ended November 8, 2020. The Board 
received no comments from the public. 
STATUTORY AUTHORITY 

The amendments are adopted pursuant to Texas Occupations 
Code §§1001.101 and 1001.202, which authorize the Board to 
regulate engineering and land surveying and make and enforce 
all rules and regulations and bylaws consistent with the Act as 
necessary for the performance of its duties, the governance 
of its own proceedings, and the regulation of the practices 
of engineering and land surveying in this state. The adopted 
rules are authorized by Texas Occupations Code §§1001.451, 
1001.452, 1001.4525, and 1001.4526, 1071.401-1071.402, 
1071.4035, 1071.404, concerning the Board's disciplinary pow-
ers, and the Board's authority to assess administrative penalties 
in accordance with Texas Occupations Code §§1001.501 and 
1001.502. The adopted rules also comply with HB 1523. No 
other statutes, articles or codes are affected by the adopted 
amendments. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 7, 
2020. 
TRD-202005296 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Effective date: December 27, 2020 
Proposal publication date: October 9, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

PART 29. TEXAS BOARD OF 
PROFESSIONAL LAND SURVEYING 

CHAPTER 664. CONTINUING EDUCATION 
22 TAC §§664.1 - 664.10 

The Texas Board of Professional Engineers and Land Surveyors 
(Board or TBPELS) adopts the repeal of 22 Texas Administrative 
Code, Chapter 664, regarding continuing education for profes-
sional land surveyors, as published in the October 16, 2020, is-
sue of the Texas Register (45 TexReg 7379). The rules will not 
be republished 

EXPLANATION OF AND JUSTIFICATION FOR THE RULES 

The repealed rules implement necessary changes as required by 
House Bill (HB) 1523, 86th Legislature, Regular Session (2019), 
related to the merger of operations of the Texas Board of Pro-
fessional Engineers and the Texas Board of Professional Land 
Surveying into the TBPELS. 

As required by HB 1523, the operations of the two agencies have 
been merged into one and the associated rules regarding opera-
tions of the agency have been revised and merged into 22 Texas 
Administrative Code, Chapter 138, per the guidance of the Sec-
retary of State. During the review of the rules for the merger, 
certain sections were determined to not be appropriate rules, re-
dundant, or were consolidated with another rule. 
Accordingly, the following rules are repealed: 
Chapter 664: Continuing Education 

§664.1 Purpose 

§664.2 Deadlines 

§664.3 Numerical Requirements for Continuing Education 

§664.4 Types of Acceptable Continuing Education 

§664.5 Procedure for Course Approval 
§664.6 Reporting and Record Keeping 

§664.7 Review and Audit Process 

§664.8 Failure to Complete Required Continuing Education 

§664.9 Acceptable Carry-over Continuing Education 
Units/Hours 

§664.10 Exemptions 

PUBLIC COMMENTS 

Pursuant to §2001.029 of the Texas Government Code, the 
Board gave all interested persons a reasonable opportunity to 
provide oral and/or written commentary concerning the adoption 
of the rules. The 30-day public comment period began on 
October 16, 2020, and ended November 15, 2020. The Board 
received no comments from the public. 
STATUTORY AUTHORITY 

The rules are repealed pursuant to HB 1523 and Texas Occu-
pations Code §§ 1001.201 and 1001.202, which authorize the 
Board to regulate engineering and land surveying and make and 
enforce all rules and regulations and bylaws consistent with the 
Act as necessary for the performance of its duties, the gover-
nance of its own proceedings, and the regulation of the practices 
of engineering and land surveying in this state. No other codes, 
articles, or statutes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 5, 
2020. 
TRD-202005257 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Land Surveying 
Effective date: December 25, 2020 
Proposal publication date: October 16, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 

CHAPTER 665. EXAMINATION ADVISORY 
COMMITTEE 
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22 TAC §§665.1 - 665.10 

The Texas Board of Professional Engineers and Land Surveyors 
(Board or TBPELS) adopts the repeal of 22 Texas Administrative 
Code, Chapter 665, regarding the examination advisory commit-
tee for professional land surveyors, as published in the October 
16, 2020, issue of the Texas Register (45 TexReg 7381). The 
rules will not be republished. 
EXPLANATION OF AND JUSTIFICATION FOR THE RULES 

The repealed rules implement necessary changes as required by 
House Bill (HB) 1523, 86th Legislature, Regular Session (2019), 
related to the merger of operations of the Texas Board of Pro-
fessional Engineers and the Texas Board of Professional Land 
Surveying into the TBPELS. 
As required by HB 1523, the operations of the two agencies have 
been merged into one and the associated rules regarding opera-
tions of the agency have been revised and merged into 22 Texas 
Administrative Code, Chapters 131 and 134, per the guidance 
of the Secretary of State. During the review of the rules for the 
merger, certain sections were determined to not be appropriate 
rules, redundant, or consolidated with another rule. 
Accordingly, the following rules are repealed: 
Chapter 665: Examination Advisory Committee 

§665.1 Introduction 

§665.2 Size, Quorum and Qualifications 

§665.3 Process of Appointment 
§665.4 Terms of Office 

§665.5 Non-binding Statements 

§665.6 Reimbursement for Expenses 

§665.7 Training 

§665.8 Examination Process and Board's Interaction 

§665.9 Continuing Education Credit 
§665.10 Texas Guaranteed Student Loan Corporation Default-
ers 

PUBLIC COMMENTS 

Pursuant to §2001.029 of the Texas Government Code, the 
Board gave all interested persons a reasonable opportunity to 
provide oral and/or written commentary concerning the adoption 
of the rules. The 30-day public comment period began on 
October 16, 2020, and ended November 15, 2020. The Board 
received no comments from the public. 
STATUTORY AUTHORITY 

The rules are repealed pursuant to HB 1523 and Texas Occu-
pations Code §§ 1001.201 and 1001.202, which authorize the 
Board to regulate engineering and land surveying and make and 
enforce all rules and regulations and bylaws consistent with the 
Act as necessary for the performance of its duties, the gover-
nance of its own proceedings, and the regulation of the practices 
of engineering and land surveying in this state. No other codes, 
articles, or statutes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 5, 
2020. 
TRD-202005258 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Land Surveying 
Effective date: December 25, 2020 
Proposal publication date: October 16, 2020 
For further information, please call: (512) 440-3080 

♦ ♦ ♦ 
TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 37. MATERNAL AND INFANT 
HEALTH SERVICES 
SUBCHAPTER S. NEWBORN HEARING 
SCREENING 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), adopts the repeal of §§37.501 -
37.507, and new §§37.501 - 37.509, concerning Newborn Hear-
ing Screening. 
The new §§37.501, 37.506 - 37.509 are adopted without 
changes to the proposed text as published in the August 7, 
2020, issue of the Texas Register (45 TexReg 5502). These 
sections will not be republished. New §§37.502 - 37.505 are 
adopted with changes and will be republished. 
The repeal of §§37.501 - 37.507 is adopted without changes to 
the proposed text as published in the August 7, 2020, issue of 
the Texas Register (45 TexReg 5502), and therefore will not be 
republished. 
BACKGROUND AND JUSTIFICATION 

The repeal of the rules in Chapter 37, Subchapter S, and replace-
ment with new rules is necessary to comply with amendments to 
Texas Health and Safety Code Chapter 47, Hearing Loss in New-
borns, made by House Bill 2255 and Senate Bill 1404 passed 
during the 86th Legislature, Regular Session, 2019. This re-
placement of the rules also serves as the four-year review of 
rules required by Texas Government Code §2001.039. 
DSHS administers the Newborn Hearing Screening Program 
and provides guidance for performing point-of-care hearing 
screening required for all newborns in the state. The adopted 
new rules are structured to refine roles and responsibilities, 
update definitions, emphasize required reporting, and clarify 
the purpose of consent. The adopted new rules also implement 
new legislative mandates. 
Referrals to the primary statewide resource center at the Texas 
School for the Deaf are required for infants who are suspected 
or confirmed to be deaf or hard of hearing, and DSHS will make 
educational materials available for parents. 
COMMENTS 

The 31-day comment period ended on September 8, 2020. 

45 TexReg 9210 December 18, 2020 Texas Register 



During this period, DSHS received comments regarding the pro-
posed rules from nine commenters, including Texas Medical As-
sociation, Texas Children's Hospital, University of Texas South-
western, University Hospital (University Health Systems, San 
Antonio), OZ Systems, and four individuals. 
Commenters requested clarification on definitions listed in 
§37.502. 
Comment: One commenter stated the term "case level informa-
tion" needed to be specific on which infants require case level 
information. 
Response: DSHS agrees and deletes the definition. Case level 
information is required for all infants in the Texas Early Hear-
ing Detection and Intervention Management Information Sys-
tem (TEHDI MIS). The remaining paragraphs in this section are 
renumbered with this deletion. 
Comment: Several commenters required clarification of the term 
"consent form" and were confused that there was more than one 
type of consent required. Some commenters indicated the read-
ing level of the stand-alone consent form was too high of a read-
ing level and the form needed to be further clarified. 
Response: DSHS agrees to make changes to DSHS's pre-
scribed consent form to reduce ambiguity, however, the 
definition of "consent form" was not changed. 
Comment: Several commenters inquired about the DSHS con-
sent form requirement, as many birthing facilities use their own 
forms. 
Response: DSHS partially agrees, as DSHS prescribes the con-
sent form but facilities may use their own consent form with the 
language prescribed by DSHS. 
Comment: Three commenters pointed out the definition of "hear-
ing loss" needed to be amended because professional recom-
mendations indicate hearing loss is greater than 15 dB. 
Response: DSHS agrees and amends the term "hearing loss" 
to reflect current professional consensus. 
Comment: A commenter stated the definition "resource center" 
required a clearer explanation than the reference to the primary 
statewide resource center. 
Response: DSHS declines to amend the definition of "resource 
center." The definition states the "primary statewide resource 
center" is defined in the Texas Education Code §30.051. The 
entity acting as the resource center will be clarified in program 
protocols, policy and procedures. 
Comment: In §37.503(a), one commenter inquired about oppor-
tunities for a hearing screen if the parent declines. 
Response: DSHS declines to make any changes in response to 
this comment. Parents who decline initial screening can decide 
at any time to have their child screened for hearing loss. 
Comment: Commenter stated §37.503(d) was unclear and was 
concerned the language regarding follow up exams by physi-
cians and other providers required extra steps. 
Response: DSHS agrees and removes §37.503(d) for redun-
dancy. Documentation of consent is covered in §37.503(c). The 
remaining subsections in this section are renumbered due to this 
deletion. 
Comment: A commenter inquired about the process for re-
versing consent to allow individually identifying information 

in §37.503. The commenter expressed concerns regarding 
information being removed from the TEHDI MIS and unfunded 
burdens as a result of §37.503. Another commenter inquired if 
there was a separate consent process for follow-up screens. 
Response: DSHS declines to change proposed §37.503(f), 
renumbered to §37.503(e). Section 37.503(e) states a parent 
may request in writing from DSHS or the resource center, not 
the provider, that identifying information be removed from the 
TEHDI MIS or resource center records. This removal does 
not include screening or follow-up result data. When a parent 
revokes consent, individually identifiable information becomes 
confidential and is no longer available to DSHS or the resource 
center. 
Comment: Two commenters asked DSHS to consider reporting 
data to TEHDI MIS within five business days instead of calendar 
days in §37.504(a). 
Response: DSHS declines to change §37.504(a) to business 
days. The average provider submits information within five 
calendar days. DSHS considers five days to be a reasonable 
amount of time to enter results into the TEHDI MIS. 
Comment: In §37.504(a) and (b), a commenter requested the 
proposed language be amended to address situations where a 
parent does not consent to the release of individually identifying 
information to DSHS or the resource center. 
Response: DSHS agrees and amends §37.504(b) for clarity. 
The term "non-consent" is changed to "hearing screening re-
fusal." Records must be created for all babies for reporting pur-
poses. If a parent refuses a newborn hearing screening, a record 
must be created and the parent's request to refuse the screening 
must be documented as "refused" in the outcome. If consent to 
release information is declined, the record becomes confidential 
with an outcome of "refused." This is not related to consent to 
release information. 
Comment: Two commenters stated the term "provider" and 
"healthcare provider" were used interchangeably and clarifica-
tion and consistency in rule was requested. 
Response: DSHS agrees and amends §37.505(a) and (b) for 
clarity and consistency. In §37.505(a), the word ("provider") is 
removed and in §37.505(b) the term "birthing facility screening 
provider" is clarified. 
Comment: A commenter inquired amending the proposed lan-
guage in §37.506 and §37.507 regarding the time frames for per-
forming the follow-up screening and diagnostic evaluation. The 
commenter recommended the term "should" instead of "shall." 
Response: DSHS understands the concerns of the commenter, 
however, wording is recommended language by the Joint Com-
mittee on Infant Hearing, as it is the universal standard. No 
changes to the sections were made based on this comment. 
Comment: A commenter inquired about DSHS making available 
educational resources for parents and if it includes those who 
are homeschooled in §37.508(a)(3). 
Response: DSHS declines to make any changes to the rule 
based on this comment. DSHS will make available educational 
resources regarding initial and follow-up newborn hearing 
screens. Educational materials listed in the rules are defined in 
Texas Health and Safety Code §47.005. 
Comments were received regarding the Public Benefit and Costs 
and the Fiscal Note sections of the proposed preamble. 
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Comment: An individual requested that detailed analysis utilized 
by DSHS to determine the Public Benefit and Costs be made 
available to the public. 
Response: DSHS will make available all publicly releasable in-
formation as required under the Public Information Act. 
Comment: A commenter stated additional staff will be needed to 
manage consents and information into the TEHDI MIS. 
Response: DSHS disagrees with this comment and no changes 
were made to the rules based on this comment. Birthing facili-
ties currently must obtain consent to release identifying informa-
tion in accordance with Texas Health and Safety Code Chapter 
47 and the proposed rules do not require new processes to be 
implemented. No additional steps will be required to enter the 
information into the TEHDI MIS. 
Comment: A commenter expressed concerns related to the fis-
cal note section and the impact on birthing facilities required to 
provide referrals the Resource Center at the Texas School for 
the Deaf. 
Response: There will be no additional costs for the referrals of 
newborns that do not pass the initial hearing screen. With con-
sent, the results for newborns who do not pass will be made 
available to the resource center through the TEHDI MIS. No 
changes to the rules were made based on this comment. 
Comment: A commenter requested information about what hap-
pens after the first five years the proposed changes are in effect 
and whether there are any anticipated economic costs required 
to comply with the proposed rules. 
Response: DSHS does not anticipate any economic costs re-
quired to comply with these rules after the initial five years of 
implementation. No changes were made to the rules based on 
this comment. 
One commenter was in support of the rules. 
DSHS amends §37.503(b) to include a reference to the "consent 
form" definition, which is renumbered to §37.502(3), and clarifies 
that the form is located on the DSHS website. 

25 TAC §§37.501 - 37.507 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Government Code 
§2001.039, which authorizes a state agency to periodically 
review its existing rules. The repeals are authorized by Texas 
Government Code §531.0055, Texas Health and Safety Code 
§1001.075, and Texas Health and Safety Code §47.010, which 
authorizes the Executive Commissioner of HHSC to adopt rules 
necessary for the operation and provision of health and human 
services by DSHS, and for the administration of Texas Health 
and Safety Code, Chapter 1001. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005224 

Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 23, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 776-7726 

♦ ♦ ♦ 
25 TAC §§37.501 - 37.509 

STATUTORY AUTHORITY 

The new sections are authorized by Texas Government Code 
§2001.039, which authorizes a state agency to periodically re-
view its existing rules. The new sections are authorized by Texas 
Government Code §531.0055, Texas Health and Safety Code 
§1001.075, and Texas Health and Safety Code §47.010, which 
authorizes the Executive Commissioner of HHSC to adopt rules 
necessary for the operation and provision of health and human 
services by DSHS, and for the administration of Texas Health 
and Safety Code, Chapter 1001. 
§37.502. Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth-
erwise. 

(1) Birthing facility: 

(A) a hospital licensed under Texas Health and Safety 
Code Chapter 241 that offers obstetrical services; 

(B) a birthing center licensed under Texas Health and 
Safety Code Chapter 244; 

(C) a children's hospital licensed under Texas Health 
and Safety Code Chapter 241 that offers obstetrical or neonatal inten-
sive care unit services or both; or 

(D) a facility maintained or operated by this state or an 
agency of this state that provides obstetrical services. 

(2) Consent--Permission related to the release of individu-
ally identifying information that may be disclosed to the department or 
resource center. 

(3) Consent form (form)--A form that contains 
required language prescribed by the department found at 
https://www.dshs.texas.gov/tehdi to capture consent, as defined in 
this subchapter. 

(4) Department--The Department of State Health Services. 

(5) ECI--Early Childhood Intervention. The early inter-
vention services described in Part C Early Childhood Intervention, 
Individuals with Disabilities Education Act, 20 United States Code 
§§1431-1443. 

(6) Follow-up care--Additional screening, diagnostic audi-
ological evaluation, or intervention services to include medical and 
therapeutic treatment services for newborns or infants who do not pass 
the initial hearing screening. 

(7) Healthcare provider--Any licensed professional along 
the hearing continuum, including: 

(A) a registered nurse recognized as an advanced prac-
tice registered nurse by the Texas Board of Nursing or a physician as-
sistant licensed by the Texas Physician Assistant Board; 
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♦ ♦ ♦ 

(B) a midwife, as defined by Texas Occupations Code 
§203.002, including a nurse midwife described by Texas Occupations 
Code §301.152; 

(C) a physician who is licensed to practice medicine by 
the Texas Medical Board; or 

(D) a licensed audiologist, as defined by Texas Occupa-
tions Code Chapter 401. 

(8) Hearing loss--A hearing threshold greater than 15 dB 
hearing level in the frequency region important for speech recognition 
and comprehension in one or both ears that is confirmed by a diagnostic 
audiological evaluation. 

(9) Hearing screening--The initial physiologic measure-
ment of hearing to identify an increased risk for hearing loss before 
birthing facility discharge. 

(10) Individually identifying information--Confidential in-
formation that identifies the parent or newborn. 

(11) Infant--A child who is at least 30 days old but who is 
younger than 24 months old. 

(12) Newborn--A child younger than 30 days old. 

(13) Parent--A natural parent, stepparent, adoptive parent, 
legal guardian, or other legal custodian of a child. 

(14) Protocols--Guidelines or procedures based on the lat-
est Joint Committee on Infant Hearing position statement, found at 
http://www.jcih.org/posstatemts.htm, as updated, used by programs to 
conduct newborn hearing screening. 

(15) Resource center--Primary statewide resource center as 
defined by Texas Education Code §30.051. 

(16) TEHDI MIS--Texas Early Hearing Detection and In-
tervention Management Information System. The department's central 
information source of results and referrals related to newborn hearing 
screens, audiological evaluations, and any type of intervention for new-
borns or infants. 

§37.503. Screening and Consent to Release Individually Identifying 
Information. 

(a) The birthing facility shall inform the parents during admis-
sion that: 

(1) the facility is required by law to screen a newborn or 
infant for hearing loss; and 

(2) the parents may decline the screening. 

(b) The birthing facility is responsible for obtaining and doc-
umenting, during admission, on the form referenced in §37.502(3) of 
this subchapter (relating to Definitions), consent to release individually 
identifying information. Consent may be obtained and stored electron-
ically and must be documented in the TEHDI MIS. The consent form 
may be found at https://dshs.texas.gov/tehdi. 

(1) If the birthing facility contracts for hearing screening 
services, the birthing facility is responsible for ensuring its contractor 
is in compliance with Texas Health and Safety Code Chapter 47 and 
this subchapter, as it relates to newborn hearing screening. 

(2) If the parent declines the consent to release individually 
identifying information during admission, the parent may later consent 
to release individually identifying information during subsequent fol-
low-up screenings or diagnostic evaluations. 

(c) Healthcare providers shall document and maintain consent, 
if obtained, in the medical record, and the consent must be provided at 
the request of the department. 

(d) A healthcare provider is not criminally or civilly liable for 
furnishing information in good faith to the department or its designee 
in accordance with Texas Health and Safety Code §47.009. 

(e) At any time, a parent may request in writing to the depart-
ment or resource center that individually identifying information con-
cerning their child be removed from: 

(1) the department's TEHDI MIS; 

(2) the resource center's records; or 

(3) both. 

§37.504. Required Reporting. 

(a) Any healthcare provider who performs initial hearing 
screening, follow-up screening, diagnostic evaluations, follow-up 
care, or interventions is required to report all patient encounters and 
outcomes, including pass and do not pass results, in the TEHDI MIS 
within five calendar days after the date of the patient encounter. 

(b) If a parent declines the hearing screening for the newborn, 
the hearing screening refusal must be documented in the medical record 
and the TEHDI MIS. 

§37.505. Birthing Facility Screening Provider Responsibilities. 

(a) A birthing facility screening provider shall be a depart-
ment-certified newborn hearing screening program. A provider that 
is not certified is required to refer the infant to a department-certified 
newborn hearing screening program. 

(b) A birthing facility screening provider shall: 

(1) perform the initial hearing screening, or document why 
the screening was not performed, in accordance with Texas Health and 
Safety Code §47.003; 

(2) provide screening results and educational materials to 
the parents; 

(3) provide screening results to the applicable healthcare 
providers; and 

(4) report results in accordance with §37.504 of this sub-
chapter (relating to Required Reporting). 

(c) Infants who do not pass the initial hearing screening must 
be offered a follow-up screening or referral consistent with Joint Com-
mittee on Infant Hearing guidelines, found at http://www.jcih.org/pos-
statemts.htm, as updated. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005226 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 23, 2020 
Proposal publication date: August 7, 2020 
For further information, please call: (512) 776-7726 
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♦ ♦ ♦ 

CHAPTER 73. LABORATORIES 
25 TAC §73.11, §73.52 

The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), adopts the repeal of §73.11, con-
cerning Certification of Milk and Shellfish Laboratories, and the 
repeal of §73.52, concerning Fees for the Certification of Milk 
and Shellfish Laboratories. The repeal of §73.11 and §73.52 are 
adopted without changes to the proposed text as published in 
the July 31, 2020, issue of the Texas Register (45 TexReg 5298), 
and therefore will not be republished. 
BACKGROUND AND JUSTIFICATION 

The adoption of the repeals removes the DSHS State Laboratory 
rules in Chapter 73, concerning Laboratories, to create new rules 
in Texas Administrative Code Title 25, Chapter 218, concerning 
Evaluation of Milk and Shellfish Laboratories. 
Currently, the responsibility for the evaluation of milk and shell-
fish laboratories resides with the DSHS Consumer Protection Di-
vision through its Milk and Dairy program. However, the rules are 
located in Chapter 73, since the DSHS State Laboratory Ser-
vices Section was previously responsible for the program. 
New §§218.1 - 218.7, concerning Evaluation of Milk Laborato-
ries, and new §§218.21 -218.26, concerning Evaluation of Shell-
fish Laboratories, are published elsewhere in this issue of the 
Texas Register. The new rules in Chapter 218 reflect updated 
language and laboratory practices concerning the Milk and Dairy 
program and the Seafood and Aquatic Life program. 
COMMENTS 

The 31-day comment period ended August 31, 2020. 
During this period, DSHS did not receive any comments regard-
ing the repealed rules. 
STATUTORY AUTHORITY 

The repeals are authorized under Texas Health and Safety Code, 
Chapter 12, because DSHS will not collect fees for services. The 
adopted rules are also authorized by Texas Government Code, 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services system, including by 
DSHS. Under Texas Health and Safety Code, Chapter 1001, the 
DSHS Commissioner is authorized to assist the Executive Com-
missioner in the development of rules relating to the matters with 
DSHS jurisdiction. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005154 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 22, 2020 
Proposal publication date: July 31, 2020 
For further information, please call: (512) 834-6758 

CHAPTER 218. EVALUATION OF MILK AND 
SHELLFISH LABORATORIES 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department of 
State Health Services (DSHS), adopts new §§218.1 - 218.7, 
concerning Evaluation of Milk Laboratories; and new §§218.21 
- 218.26, concerning Evaluation of Shellfish Laboratories. New 
§§218.1 - 218.7 and new §§218.21 - 218.26 are adopted without 
changes to the proposed text as published in the July 31, 2020, 
issue of the Texas Register (45 TexReg 5299), and therefore will 
not be republished. 
BACKGROUND AND JUSTIFICATION 

The adoption removes the rules from the DSHS State Labora-
tory Services Section in Chapter 73, concerning Laboratories, 
to create new Texas Administrative Code Title 25, Chapter 218, 
concerning Evaluation of Milk and Shellfish Laboratories. 
Currently, the responsibility for the evaluation of milk and shell-
fish laboratories resides with the DSHS Consumer Protection Di-
vision through its Milk and Dairy program. However, the rules 
are located in Chapter 73, since the DSHS State Laboratory 
Services Section was previously responsible for the program. 
The repeal of §73.11, concerning Certification of Milk and Shell-
fish Laboratories, and the repeal of §73.52, concerning Fees for 
the Certification of Milk and Shellfish Laboratories, are published 
elsewhere in this issue of the Texas Register. 

The new rules in Chapter 218 reflect updated language and lab-
oratory practices concerning the Milk and Dairy program and the 
Seafood and Aquatic Life program. 
COMMENTS 

The 31-day comment period ended August 31, 2020. 
During this period, DSHS did not receive any comments regard-
ing the proposed rules. 
SUBCHAPTER A. EVALUATION OF MILK 
LABORATORIES 
25 TAC §§218.1 - 218.7 

STATUTORY AUTHORITY 

The new rules are authorized under Texas Health and Safety 
Code, Chapters 12 and 435. Texas Health and Safety Code, 
§§435.003 and 435.004 authorize DSHS to determine specifi-
cations for sanitary conditions for the production and handling; 
and sampling and testing of Grade "A" raw milk, Grade "A" raw 
milk products, Grade "A" pasteurized milk, Grade "A" pasteur-
ized milk products, milk for manufacturing, and dairy products. 
Rules must be based on, and consistent with, the most recent 
federal definitions, specifications, rules, and regulations relating 
to milk and milk products. The rules are also authorized by Texas 
Government Code, §531.0055, which provides that the Execu-
tive Commissioner of HHSC shall adopt rules for the operation 
and provision of services by the health and human services sys-
tem, including by DSHS. Under Texas Health and Safety Code, 
Chapter 1001, the DSHS Commissioner is authorized to assist 
the Executive Commissioner in the development of rules relating 
to the matters with DSHS jurisdiction. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005152 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 22, 2020 
Proposal publication date: July 31, 2020 
For further information, please call: (512) 834-6758 

♦ ♦ ♦ 

SUBCHAPTER B. EVALUATION OF 
SHELLFISH LABORATORIES 
25 TAC §§218.21 - 218.26 

STATUTORY AUTHORITY 

The new rules are authorized under Texas Health and Safety 
Code, Chapters 12 and 435. Texas Health and Safety Code, 
§§435.003 and 435.004 authorize DSHS to determine specifi-
cations for sanitary conditions for the production and handling; 
and sampling and testing of Grade "A" raw milk, Grade "A" raw 
milk products, Grade "A" pasteurized milk, Grade "A" pasteur-
ized milk products, milk for manufacturing, and dairy products. 
Rules must be based on, and consistent with, the most recent 
federal definitions, specifications, rules, and regulations relating 
to milk and milk products. The rules are also authorized by Texas 
Government Code, §531.0055, which provides that the Execu-
tive Commissioner of HHSC shall adopt rules for the operation 
and provision of services by the health and human services sys-
tem, including by DSHS. Under Texas Health and Safety Code, 
Chapter 1001, the DSHS Commissioner is authorized to assist 
the Executive Commissioner in the development of rules relating 
to the matters with DSHS jurisdiction. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005153 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 22, 2020 
Proposal publication date: July 31, 2020 
For further information, please call: (512) 834-6758 

♦ ♦ ♦ 

CHAPTER 221. MEAT SAFETY ASSURANCE 
The Executive Commissioner of the Texas Health and Human 
Services Commission (HHSC), on behalf of the Department 
of State Health Services (DSHS), adopts amendments to 
§221.1, concerning General Provisions; §221.2, concerning 
Definitions; §221.3, concerning Registration Requirements, 
Exemptions, and Procedures; §221.11, concerning Federal 
Regulations on Meat and Poultry Inspection; §221.12, concern-
ing Meat and Poultry Inspection; §221.14, concerning Custom 
Exempt Slaughter and Processing; Low-Volume Poultry or 

Rabbit Slaughter Operations; §221.15, concerning Inspection 
of Alternate Source Food Animals; the repeal of §221.4, con-
cerning Vehicles, Identification of Vehicles and Vehicle Permit 
Decals; §221.5, concerning Records; §221.6, concerning Ren-
dering Business Construction, Operational Requirements and 
Grounds; §221.7, concerning Prohibited Acts; §221.8, con-
cerning Assessment of Administrative Penalties; and §221.9, 
concerning Denial, Suspension or Revocation of License or Per-
mit and Enforcement Provisions; and new §221.16, concerning 
Fees. 
The amendments to §221.12 and §221.14 are adopted with 
changes to the proposed text as published in the August 28, 
2020, issue of the Texas Register (45 TexReg 6027) and will 
be republished. The amendments to §§221.1 - 221.3, 221.11, 
and 221.15; repeal of §§221.4 - 221.9; and new §221.16 are 
adopted without changes and will not be republished. 
BACKGROUND AND JUSTIFICATION 

The amendments, repeals and new section comply with Senate 
Bill (S.B.) 202, 84th Legislature, Regular Session, 2015, which 
amended Texas Health and Safety Code, Chapter 144, relating 
to the requirements for rendering operations. S.B. 202 repealed 
Texas Health and Safety Code, §144.021(b), which provided 
DSHS with the authority to license and implement rules pre-
scribing reasonable and appropriate construction, operational, 
maintenance, and inspection requirements for facilities engaging 
in rendering activities. These requirements are being removed 
from Subchapter A. 
The amendments, repeal and new section also comply with 
House Bill (H.B.) 410, 86th Legislature, Regular Session, 2019, 
which amended Texas Health and Safety Code, Chapter 433, 
relating to the regulation of certain low-volume poultry and rabbit 
processing establishments. H.B. 410 exempts low-volume live-
stock processing establishments that are exempt from federal 
inspection and that are processing fewer than 500 domestic 
rabbits in a calendar year from the requirement to register with 
DSHS and the requirement to develop a sanitary operation 
procedures plan. For the purposes of requirements for such 
establishments, H.B. 410 redefines "low-volume livestock pro-
cessing establishment" as producers that slaughter more than 
500 but fewer than 10,000 domestic rabbits or more than 1,000 
but fewer than 10,000 poultry, of their own raising each year. 
Texas Health and Safety Code, Chapter 433 requires a live-
stock inspector to be present to perform inspection activities for 
the slaughtering and processing of livestock for intrastate com-
merce. A new fee rule is being adopted to revise the overtime 
rate charged to businesses that choose to conduct more than 40 
hours of processing or slaughtering of livestock per week. 
The rules are also being revised to comply with Texas Govern-
ment Code, §2001.039, which requires that each state agency 
review and consider for re-adoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Chapter 221 has been reviewed, 
and DSHS has determined that reasons for adopting the sec-
tions exist because the rules are needed to administer the pro-
gram effectively. 
COMMENTS 

The 31-day comment period ended September 28, 2020. 
During this period, DSHS received comments regarding the 
proposed rules from five commenters, including the Farm and 
Ranch Freedom Alliance, Medina Farm, Better Days Farm, 
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Adams Blackland Prairie, and one individual. A summary of 
comments relating to the rules and DSHS's responses follows: 
Comment: One commenter was concerned that the regis-
tration requirement for low-volume livestock processors in 
§221.12(b)(28) and §221.12(c)(1)(C) contains a provision or a 
requirement to be inspected. 
Response: DSHS disagrees and does not intend to include an 
inspection component in conjunction with the registration re-
quirement for low-volume livestock processors. DSHS declines 
to make a change to the rules in response to the comment. 
Comment: One commenter believed §221.12(c)(1)(C) con-
founds the reader when it specifies a person shall not engage in 
exempted poultry or rabbit slaughter and processing operations 
unless that person has met the standards established by the 
Act, the federal regulations, and this subchapter. 
Response: DSHS disagrees. Texas Health and Safety Code, 
Chapter 433, the Code of Federal Regulations, and this sub-
chapter contain statutory provisions to ensure that an exempted 
producer protects the consumer. This means ensuring livestock 
is humanely handled, healthy when slaughtered, and slaugh-
tered under sanitary conditions, and the resulting product is safe, 
wholesome, unadulterated, properly labeled and packaged, and 
complete records are maintained. DSHS declines to make a 
change to the rule in response to the comment. 
Comment: One commenter stated that the proposed additional 
labeling requirements for low-volume poultry and rabbit proces-
sors in §221.14 are reasonable and encouraged DSHS to take 
an "education first" approach to help small farmers become 
aware of the new labeling requirements before issuing citations 
or taking other enforcement actions. 
Response: DSHS agrees with the commenter. DSHS intends 
to take an "education first" approach to promote awareness and 
help small farms achieve compliance with the additional labeling 
requirements for low-volume poultry and rabbit processors. No 
change was made to the rule in response to the comment. 
Comment: One commenter believed that §221.14(c) oversteps 
the Texas Health and Safety Code, Chapter 433 and sets up an 
overly burdensome set of requirements for these producers and 
that DSHS should eliminate it in its entirety. 
Response: DSHS disagrees that the remaining portions of 
§221.14(c) overstep statute or imposes burdensome require-
ments for producers. These minimal requirements protect the 
consumer by establishing sanitation, labeling and recordkeep-
ing requirements, when required, for those firms slaughtering 
over 1,000 poultry or 500 rabbits. The sanitation and facility 
requirements are not prescriptive in nature, allowing firms to ex-
plore various cost-effective approaches to achieving compliance 
with this subsection. Texas Health and Safety Code, Chapter 
433 authorizes these rules as a condition of registration, "A 
low-volume livestock processing establishment that is exempt 
from federal inspection shall register with the department in 
accordance with rules adopted by the executive commissioner 
for registration." DSHS declines to make a change to the rule in 
response to the comment. 
Comment: One commenter asked DSHS to explore opportuni-
ties to exempt Texas producers to at least the 20,000 poultry limit 
the federal government imposes. 
Response: DSHS disagrees with the commenter. H.B. 410, as 
passed by the 86th Texas Legislature, established the current 

statutory limits of 10,000 or fewer poultry and/or rabbits per year. 
These limits cannot be altered through the rulemaking process. 
No change was made to the rules in response to the comment. 
Comment: Two commenters asked the state to increase the limit 
from 500 to 1000 rabbits and 1,000 to 10,000 poultry. 
Response: DSHS disagrees with the commenter. The 500 rab-
bit/1,000 poultry limit in the proposed rule text is consistent with 
the statutory language created by H.B. 410 and cannot be al-
tered through the rulemaking process. DSHS declines to make 
a change to the rules in response to the comment. 
Comment: One commenter urged DSHS to reconsider the pro-
posed fee increases, either entirely or partially. 
Response: DSHS disagrees with the commenter. DSHS is sen-
sitive to the costs incurred by establishments seeking to expand 
the availability of services to the public. However, Texas Health 
and Safety Code, §433.009 of the Texas Meat and Poultry In-
spection Act (TMPIA) states, in reference to the cost of reim-
bursable services, that the "executive commissioner by rule shall 
set the inspection fee in an amount sufficient to recover the de-
partment's costs of providing those services." This rate was last 
adjusted in December of 2003 and the current rate of $29.50 per 
hour is no longer sufficient to recover costs of providing services 
as required in the TMPIA. After careful consideration, DSHS has 
assessed the proposed rate of $60.00 per hour is necessary 
to cover those costs as mandated in the TMPIA. The proposed 
rate is also significantly less than the rate charged by the United 
States Department of Agriculture Food Safety and Inspection 
Services of $79.88 per hour for regular overtime and $94.88 per 
hour for overtime on a holiday, representing a significant savings 
for state inspected establishments in comparison to federally in-
spected establishments. DSHS makes every attempt to deploy 
an inspector headquartered in close proximity to the establish-
ment requesting overtime thereby reducing, to the extent pos-
sible, any reimbursable travel time. DSHS declines to make a 
change to the rule in response to the comment. 
Minor edits are made to correct punctuation in §221.12(c)(2)(C) 
and §221.14(b)(11)(A). 
SUBCHAPTER A. TRANSPORTING DEAD 
ANIMALS AND RENDERING 
25 TAC §§221.1 - 221.3 

STATUTORY AUTHORITY 

The amendments are authorized by Texas Health and Safety 
Code, §433.008, which provides that the Executive Commis-
sioner of HHSC shall adopt rules necessary for the efficient ex-
ecution of this chapter; Texas Health and Safety Code, Chapter 
144; and Texas Government Code, §531.0055, which provides 
that the Executive Commissioner of HHSC shall adopt rules for 
the operation and provision of services by the health and human 
services system, including by DSHS. Under Texas Health and 
Safety Code, Chapter 1001, the DSHS Commissioner is autho-
rized to assist the Executive Commissioner in the development 
of rules relating to the matters within DSHS jurisdiction. The 
rules are also being revised in compliance with Texas Govern-
ment Code, §2001.039. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 
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Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005211 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 23, 2020 
Proposal publication date: August 28, 2020 
For further information, please call: (512) 231-5609 

♦ ♦ ♦ 
25 TAC §§221.4 - 221.9 

STATUTORY AUTHORITY 

The repeals are authorized by Texas Health and Safety Code, 
§433.008, which provides that the Executive Commissioner of 
HHSC shall adopt rules necessary for the efficient execution 
of this chapter; Texas Health and Safety Code, Chapter 144; 
and Texas Government Code, §531.0055, which provides that 
the Executive Commissioner of HHSC shall adopt rules for the 
operation and provision of services by the health and human 
services system, including by DSHS. Under Texas Health and 
Safety Code, Chapter 1001, the DSHS Commissioner is autho-
rized to assist the Executive Commissioner in the development 
of rules relating to the matters within DSHS jurisdiction. The 
rules are also being revised in compliance with Texas Govern-
ment Code, §2001.039. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005213 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 23, 2020 
Proposal publication date: August 28, 2020 
For further information, please call: (512) 231-5609 

♦ ♦ ♦ 

SUBCHAPTER B. MEAT AND POULTRY 
INSPECTION 
25 TAC §§221.11, 221.12, 221.14 - 221.16 

STATUTORY AUTHORITY 

The amendments and new section are authorized by Texas 
Health and Safety Code, §433.008, which provides that the Ex-
ecutive Commissioner of HHSC shall adopt rules necessary for 
the efficient execution of this chapter; Texas Health and Safety 
Code, Chapter 144; and Texas Government Code, §531.0055, 
which provides that the Executive Commissioner of HHSC shall 
adopt rules for the operation and provision of services by the 
health and human services system, including by DSHS. Under 
Texas Health and Safety Code, Chapter 1001, the DSHS Com-
missioner is authorized to assist the Executive Commissioner 
in the development of rules relating to the matters within DSHS 

jurisdiction. The rules are also being revised in compliance with 
Texas Government Code, §2001.039. 
§221.12. Meat and Poultry Inspection. 

(a) Introduction. The purpose of this subchapter is to protect 
the public health by establishing uniform rules to assure that meat and 
poultry products are clean, wholesome and truthfully labeled. 

(b) Definitions. The following words and terms, when used in 
this subchapter, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Act--The Texas Meat and Poultry Inspection Act, Texas 
Health and Safety Code, Chapter 433. 

(2) Adulterated--A carcass, part of a carcass, or a meat food 
product where: 

(A) any part of it is the product of an animal that has 
died in a manner other than by slaughter; 

(B) any part of it consists of a filthy, putrid, or decom-
posed substance or is for another reason unsound, unhealthy, unwhole-
some, or otherwise unfit for human food; or 

(C) it contains, because of administration of any sub-
stance to a live animal or otherwise, an added poison or harmful sub-
stance that makes the carcass, part of the carcass, or meat food unfit for 
human food. 

(3) Alternate source food animals--Animals slaughtered 
and processed for food that are amenable to inspection under the Act 
but are not amenable to inspection under the Federal Meat Inspection 
Act (21 U.S.C. §601 et seq.) or Federal Poultry Products Inspection 
Act (21 U.S.C. §451 et seq.). 

(4) Bison--An animal known by the scientific name Bovi-
dae bison bison, commonly known as the North American prairie bi-
son; or an animal known by the scientific name Bovidae bison athabas-
cae, commonly known as the Canadian wood bison. 

(5) Bison meat--The meat or flesh of a bison. 

(6) Buffalo--An animal known by the scientific name Bovi-
dae bubalus bubalus, commonly known as the Asian Indian buffalo, 
water buffalo, or caraboa; an animal known by the scientific name 
Bovidae syncerus caffer, commonly known as the African buffalo or 
the Cape buffalo; an animal known by the scientific name Bovidae 
anoa depressicornis, commonly known as the Celebes buffalo; or an 
animal known by the scientific name Bovidae anoa mindorenis, com-
monly known as the Philippine buffalo or Mindoro buffalo. 

(7) Buffalo meat--The carcass, part of the carcass, or meat 
food product made in whole or part of a buffalo. 

(8) Change in ownership--

(A) A change in the business organization operating the 
business which changes the legal entity responsible for operation of the 
business; or 

(B) any change in control of the business. 

(9) Commissioner--Commissioner of the Department of 
State Health Services. For the purposes of this subchapter, the term 
Secretary, when used in 9 CFR, shall mean commissioner. 

(10) Custom exempt operation--The slaughtering of live-
stock or the processing of an uninspected carcass or parts thereof for 
the owner of that livestock animal, carcass, or parts, a member of the 
owner's household, or a nonpaying guest of the owner in accordance 
with Texas Health and Safety Code, §433.006; or the selling of live-
stock to be slaughtered and processed by the purchaser on premises 
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owned or operated by the seller for the exclusive use of the purchaser, 
a member of the owner's household, or a nonpaying guest of the owner 
in accordance with Texas Health and Safety Code, §433.006. 

(11) Custom processor--A person who prepares meat food 
products from uninspected livestock carcasses or parts thereof for the 
owner of those carcasses or parts for the exclusive use of the owner, a 
member of the owner's household, or a nonpaying guest of the owner 
in accordance with Texas Health and Safety Code, §433.006. 

(12) Custom slaughterer--A person who slaughters live-
stock for the owner of the livestock animal for the exclusive use of 
the owner of the livestock or sells livestock to be slaughtered by 
the purchaser on premises owned or operated by the seller, for the 
exclusive use of the purchaser of the livestock, a member of the 
purchaser's (owner's) household, or a nonpaying guest of the purchaser 
(owner) in accordance with Texas Health and Safety Code, §433.006. 
Custom slaughter includes all activities related to slaughter, including 
restraining of livestock, cleaning or preparing any equipment used for 
slaughter such as tools and knives, and cleaning and preparing the 
slaughter facility. 

(13) Department--The Department of State Health Ser-
vices. For the purposes of this subchapter, the term United States 
Department of Agriculture, when used in federal regulations adopted 
by reference by the department in §221.11 of this title (relating to 
Federal Regulations on Meat and Poultry Inspection), shall mean the 
department. 

(14) Exotic animal-- A member of a species of game not 
indigenous to this state, including axis deer, nilgai antelope, or other 
cloven hoofed ruminant animal. 

(15) Federal regulations--The regulations adopted by ref-
erence by the department in §221.11 of this title. 

(16) Feral swine--Nondomestic descendants of domestic 
swine that have either escaped or were released and subsequently 
developed survival skills necessary to thrive in the wild. Some feral 
swine are outcrossed with "Russian boar." Feral swine are subject to 
the same regulations as domestic swine. 

(17) Game animals--Wild animals that are indigenous to 
this state, not amenable to the Act, for which the hunter must obtain a 
hunting license from the Texas Parks and Wildlife Department before 
hunting animals, such as white-tailed deer, mule deer, pronghorn ante-
lope, and big horn sheep. 

(18) Grant of Custom Exemption--An authorization from 
the department to engage in a business of custom slaughtering or pro-
cessing livestock for the owner of the livestock. This exemption in-
cludes the exclusive use of the owner, a member of the owner's house-
hold, or a nonpaying guest of the owner, in accordance with Texas 
Health and Safety Code, §433.006, provided that the following con-
ditions are met: 

(A) the establishment slaughters only sound, healthy 
livestock and conducts all processing and handling under sanitary 
standards and procedures resulting in meat products that are not 
adulterated; 

(B) the product meets the marking and labeling require-
ments as specified in §221.14 of this title (relating to Custom Exempt 
Slaughter and Processing; Low-Volume Poultry or Rabbit Slaughter 
Operations); and 

(C) the establishment maintains records as specified in 
§221.14 of this title. 

(19) Grant of Inspection--An authorization issued by the 
department to engage in a business subject to inspection under the Act. 

(20) Grant of Voluntary Inspection--An authorization from 
the department to engage in a business subject to inspection of alternate 
source food animals under the Act. 

(21) Granted establishment--Any establishment with a 
Grant of Inspection, Grant of Voluntary Inspection, or Grant of Custom 
Exemption. 

(22) Heat-treated--Meat or poultry products that are ready-
to-eat or have the appearance of being ready-to-eat because they re-
ceived heat processing. 

(23) Livestock--Cattle, sheep, swine, goats, horses, mules, 
other equines, poultry, domestic rabbits, exotic animals, or domesti-
cated game birds. 

(24) Low-volume livestock operation--For purposes of this 
subchapter, a low-volume livestock operation includes an establish-
ment that processes fewer than 10,000 domestic rabbits or more than 
1,000 but fewer than 10,000 poultry in a calendar year, but does not in-
clude an establishment that processes 1,000 or fewer poultry raised by 
the operator of the establishment in a calendar year, or processes fewer 
than 500 domestic rabbits in a calendar year. 

(25) Meat Safety Assurance Section--The organization 
overseen by the state director, within the Department of State Health 
Services, responsible for meat safety in granted establishments in 
Texas. For the purposes of this subchapter, the term Food Safety and 
Inspection Service (FSIS), when used in federal regulations adopted 
by reference by the department in §221.11 of this title, shall mean 
Meat Safety Assurance Section. 

(26) Person--Any individual, partnership, association, cor-
poration, or unincorporated business organization. 

(27) Poultry--A live or dead domesticated bird. 

(28) Poultry or Rabbit Exemption--Registration with the 
department for a person to engage in a low-volume livestock operation 
of slaughtering and processing poultry, rabbits, or both of their own 
raising on their own property and personally distributing the carcasses 
and parts to retail consumers, restaurants, or other retail establishments, 
provided that the following conditions are met: 

(A) the person slaughters more than 500 but fewer than 
10,000 domestic rabbits and/or more than 1,000 but fewer than 10,000 
poultry in a calendar year, January 1 through December 31 inclusive; 

(B) the person does not buy or sell other poultry or rab-
bit products (except live chicks, baby rabbits, and/or breeding stock); 

(C) the person slaughters only sound, healthy poultry 
or rabbits and conducts all processes and handling under sanitary stan-
dards and procedures resulting in poultry or rabbit products that are not 
adulterated; 

(D) the product meets the marking and labeling require-
ments as specified in §221.14(c)(4) of this title; 

(E) the poultry is not a ratite. 

(29) Ratite--Poultry such as ostrich, emus, or rhea. 

(30) Slaughter--Methods of humane death, for the purpose 
of food, under sanitary conditions. 

(31) State director--For the purposes of this subchapter, the 
term administrator, when used in federal regulations adopted by refer-
ence by the department in §221.11 of this title, shall mean state director. 
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(c) Grant of Inspection, Grant of Voluntary Inspection, or 
Grant of Custom Exemption. 

(1) Basic requirements. 

(A) A person shall not engage in a business subject to 
the Act unless that person has met the standards established by the Act, 
the federal regulations as adopted by the department, and this subchap-
ter, and has obtained the appropriate Grant of Inspection, Grant of Vol-
untary Inspection, or Grant of Custom Exemption issued by the depart-
ment. 

(B) A person shall not engage in custom operations un-
less that person has met the standards established by the Act, the federal 
regulations, and this subchapter, and has obtained a Grant of Custom 
Exemption issued by the department. 

(C) A person shall not engage in exempted poultry or 
rabbit slaughter and processing operations unless that person has met 
the standards established by the Act, the federal regulations, and this 
subchapter, and has registered with the department, if required. 

(D) A person shall not engage in alternate food source 
livestock slaughter and processing operations unless that person has 
met the standards established by the Act, the federal regulations, and 
this subchapter, and has obtained a Grant of Voluntary Inspection is-
sued by the department. 

(E) The establishment shall display the Grant of Inspec-
tion, Grant of Voluntary Inspection, and Grant of Custom Exemption 
in a prominent place at the physical business location, easily visible to 
the public. 

(2) Application. 

(A) To apply for a Grant of Inspection, Grant of Volun-
tary Inspection, or Grant of Custom Exemption, a person shall com-
plete department application forms, which can be obtained from the 
Department of State Health Services, Meat Safety Assurance Section. 

(B) Upon submission of an application for a Grant of 
Inspection, Grant of Voluntary Inspection, or Grant of Custom Exemp-
tion, the applicant must prove that the establishment meets all regula-
tory requirements for the grant. 

(C) The department shall conduct an inspection to ver-
ify whether the establishment meets all regulatory requirements for 
the grant and shall notify the applicant of the results of the inspection 
within 45 working days of receiving a complete and accurate applica-
tion. 

(i) If the establishment meets all regulatory require-
ments on the date of inspection, the department will provide the appli-
cant with the appropriate grant. 

(ii) If the establishment does not meet all regulatory 
requirements on the date of inspection, the department will provide the 
applicant with a listing of the regulatory requirements that the estab-
lishment failed to meet. In this case, the applicant may reapply when 
the applicant is ready to support that the establishment meets all regu-
latory requirements for the grant. 

(3) Duration. The applicant who has complied with the 
standards in the Act, the federal regulations, and this subchapter will 
receive a Grant of Inspection, Grant of Voluntary Inspection, or Grant 
of Custom Exemption for an indefinite period subject to the denial, sus-
pension, and revocation provisions in paragraph (6) of this subsection. 

(4) Non-transferable. A Grant of Inspection, Grant of Vol-
untary Inspection, and Grant of Custom Exemption is not transferable 
to another person. 

(5) Change of ownership. Any person operating a business 
under a Grant of Inspection, Grant of Voluntary Inspection, or Grant of 
Custom Exemption from the department shall notify the department 
of any change in ownership of that business and, in such event, shall 
relinquish the current grant to the department. The new owner shall 
make application for a new grant on forms provided by the department. 
This notification and application shall be made before the ownership 
change. 

(6) Denial, suspension and revocation. 

(A) The department may deny a Grant of Inspection, 
Grant of Voluntary Inspection, or Grant of Custom Exemption to any 
applicant who does not comply with the standards of the Act, the fed-
eral regulations, and this subchapter. 

(B) The department may suspend or revoke a Grant of 
Inspection, Grant of Voluntary Inspection, or Grant of Custom Exemp-
tion of any person who violates the standards of the Act, the federal 
regulations, and this subchapter. 

(C) The department may suspend a Grant of Inspection, 
Grant of Voluntary Inspection, or Grant of Custom Exemption if an 
establishment is inactive for a period in excess of 30 calendar days. 

(D) An establishment, where a grant has been sus-
pended, shall undergo reinspection before reinstatement of the grant. 

(E) A person whose grant has been denied, suspended, 
or revoked is entitled to an opportunity for a formal hearing in accor-
dance with §§1.21, 1.23, 1.25, and 1.27 of this title (relating to Formal 
Hearing Procedures.) 

(7) Meat and poultry establishments and related industries. 

(A) For the purpose of conducting an inspection or per-
forming any other inspection program duty, the department representa-
tives must have access to the premises and to every part of an establish-
ment that slaughters livestock or otherwise prepares or processes meat 
or poultry products subject to inspection, at all times, day or night, 
whether the establishment is being operated. The numbered official 
badge of a department representative is sufficient identification to enti-
tle the representative to admittance to all parts of such an establishment 
and its premises. 

(B) At all reasonable hours, any person subject to 
record keeping requirements under the Act or this chapter (whether 
holding or not holding a Grant of Inspection or exemption there-
from) must permit a department representative upon presentation of 
credentials, to enter the place of business to examine the facilities 
and inventory and to examine and copy the records specified in this 
chapter. 

§221.14. Custom Exempt Slaughter and Processing; Low-Volume 
Poultry or Rabbit Slaughter Operations. 

(a) Custom slaughter requirements. The requirements of this 
section shall apply to the custom slaughter by any person of livestock, 
as defined in §221.12(b) of this title (relating to Meat and Poultry In-
spection), delivered by or for the owner thereof for such slaughter, not 
for sale to the public and for the exclusive use of the owner, a member 
of the owner's household, or a nonpaying guest of the owner. The re-
quirements of this section do not apply to hunter killed game animals, 
as defined in §221.12(b) of this title. The requirements of this section 
do not apply to processing of hunter killed exotic animals, or hunter 
killed feral swine, as defined in §221.12(b) of this title, provided per-
sons engaged in such processing do not utilize the same facilities to 
engage in the receipt, storage, processing, or distribution of other meat 
and/or poultry food products. 
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(1) Animals for slaughter. Only healthy animals, exhibit-
ing no abnormalities, may be accepted for custom slaughter at custom 
slaughter establishments. Unhealthy or unsound animals are those that 
exhibit any condition that is not normally expected to be exhibited in a 
healthy and sound member of that species. 

(A) Examples of abnormal or unsound animals include 
animals that are not able to get up, or animals that have a missing or 
abnormal eye, swellings, rectal or vaginal prolapse, ocular or nasal dis-
charge, a cough, or a limp. 

(B) Animals that have an obviously recent break of the 
lower leg (below the stifle or elbow) and are able to walk and stand 
are not considered to be unsound or unhealthy if no other abnormal 
conditions are noted. 

(2) Record keeping. 

(A) Operators of facilities conducting custom slaughter 
shall keep records for a period of two years, beginning on January 1 of 
the previous year plus the current year to date. 

(B) The records shall be available to department repre-
sentatives on request. 

(C) Custom slaughter records shall contain the name, 
address, and telephone number of the owner of each animal presented, 
the date the animal was slaughtered, the species and brief description 
of the livestock. If a custom processor accepts farm slaughtered ani-
mals for custom processing, records shall contain a signed statement 
from the animal owner that the animal was healthy and exhibited no 
abnormalities, other than an obviously recent break to the lower leg 
(below the stifle or elbow) and was able to walk and stand at the time 
of slaughter. 

(D) Additional records that must be kept include 
records such as bills of sale, invoices, bills of lading, and receiving 
and shipping papers for transactions in which any livestock or carcass, 
meat or meat food product is purchased, sold, shipped, received, trans-
ported or otherwise handled by the custom slaughter establishment. 

(E) If the custom slaughter establishment also main-
tains a retail meat outlet, separate records as listed in subparagraph 
(D) of this paragraph, shall be maintained for each type of business 
conducted at the establishment. 

(3) Sanitary methods. Custom slaughter operations shall 
be maintained in sanitary condition. Each custom slaughter establish-
ment shall comply with the requirements of 9 CFR, Part 416, adopted 
under §221.11 of this title (relating to Federal Regulations on Meat 
and Poultry Inspection). Establishments that accept farm slaughtered 
livestock must complete and document cleaning and sanitization of all 
surfaces and equipment used in the processing of the farm slaughtered 
livestock before those surfaces and equipment may be used to process 
other products. 

(4) Humane treatment of animals. 

(A) Livestock pens, driveways, and ramps shall be 
maintained in good repair and free from sharp or protruding objects 
which may cause injury or pain to the animals. Floors of livestock 
pens, ramps, and driveways shall be constructed and maintained so as 
to provide good footing for livestock. 

(B) A pen sufficient to protect livestock from the ad-
verse climatic conditions of the locale shall be required at those cus-
tom slaughter establishments that hold animals overnight or through 
the day. 

(C) Animals shall have access to water in all holding 
pens and, if held longer than 24 hours, access to feed. There shall be 

sufficient room in the holding pen for animals held overnight to lie 
down. 

(D) Livestock must be humanely slaughtered in accor-
dance with this section and 9 CFR §313, Humane Slaughter of Live-
stock, adopted by reference in §221.11 of this title. The slaughtering of 
livestock by using captive bolt stunners, electrical stunners, and shoot-
ing with firearms, are designated as humane methods of stunning. 

(i) The captive bolt stunners, electrical stunners, or 
delivery of a bullet or projectile shall be applied to the livestock in 
a manner so as to produce immediate unconsciousness in the animal 
before they are shackled, hoisted, thrown, cast, or cut. The animal shall 
be stunned in such a manner that they will be rendered unconscious 
with a minimum of excitement and discomfort. 

(ii) The driving of animals to the stunning area shall 
be done with a minimum of excitement and discomfort to the animals. 
Delivery of calm animals to the stunning area is essential since accu-
rate placement of stunning equipment is difficult on nervous or injured 
animals. Electrical equipment shall be minimally used with the lowest 
effective voltage to drive the animal to the stunning area. Pipes, sharp 
or pointed objects, and other items which would cause injury or unnec-
essary pain to the animal shall not be used to drive livestock. 

(iii) Immediately after the stunning blow is deliv-
ered, the animals shall be in a state of complete unconsciousness and re-
main in this condition throughout shackling, sticking, and rapid exsan-
guination. 

(iv) Stunning instruments must be maintained in 
good repair and available for inspection by a department representa-
tive. 

(v) Inhumane treatment of animals is prohibited and 
any observed inhumane treatment of animals shall be subject to the 
tagging provisions of paragraph (6)(C) of this subsection in addition to 
possible enforcement action. 

(E) Establishments conducting ritual slaughter in accor-
dance with 7 U.S.C. §1902(b). 

(i) Establishments conducting ritual slaughter must 
have a completed document, that is signed and dated by an appropriate 
authority attesting to the conduct of ritual slaughter at that establish-
ment. This document must list, by name, the individuals authorized to 
perform ritual slaughter at that establishment. 

(ii) Establishments conducting ritual slaughter in 
accordance with 7 U.S.C. §1902(b) are exempt from the stunning 
requirements of this section and the requirements of 9 CFR §313.2(f), 
§313.5, §313.15, §313.16, §313.30, and §313.50(c) pertaining to 
stunning methods provided animals are humanely restrained and 
adequately restrained to prevent harm to the animal throughout the 
slaughter process. 

(5) Containers used for meat food products, paper, or other 
materials in contact with meat food products. 

(A) To avoid contamination of product, containers shall 
be lined with suitable material of good quality before packing. 

(B) Containers and trucks, or other means of con-
veyance in which any carcass or part is transported to the owner shall 
be kept in a clean and sanitary condition. 

(C) Paper or other materials used for covering or lining 
containers and the cargo space of trucks, or other means of conveyance 
shall be of a kind which does not tear during use but remains intact and 
does not disintegrate when moistened by the product. 
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(6) Tagging insanitary equipment, utensils, rooms, and car-
casses. 

(A) A department representative may attach a "Texas 
Rejected" tag to any equipment, utensil, room, or compartment at a 
custom slaughter establishment that a department representative deter-
mines is insanitary and is a health hazard. No equipment, utensil, room, 
or compartment so tagged shall again be used until untagged or released 
by a department representative. Such tag shall not be removed by any-
one other than a department representative. 

(B) A department representative that determines a car-
cass is adulterated, unfit for human food, is from an unhealthy or un-
sound animal, or could result in a health hazard, may attach a "Texas 
Retained" tag to the carcass and document the reason for attaching the 
tag on a form specified by the department and deliver the form to the 
operator of the custom slaughter establishment. The owner of the car-
cass shall be notified by the plant operator and advised of the potential 
health risk. The custom slaughter establishment shall ensure that the 
owner of the carcass either authorizes the voluntary destruction and 
denaturing of the carcass and all parts or agrees to remove the carcass 
from the custom slaughter establishment. 

(C) Inhumane treatment of animals that is observed by 
a department representative shall result in the attaching of a "Texas Re-
jected" tag to the deficient equipment, facility structure, or the stunning 
area causing the inhumane treatment. No equipment, area, or facility 
so tagged shall be used until untagged or released by the department 
representative. 

(7) Marking and labeling of custom prepared products. 
Carcasses and parts therefrom that are prepared on a custom basis 
shall be marked at the time of preparation with the term "Not for 
Sale" in letters at least three-eighths inch in height, and shall also be 
identified with the owner's name or a code that allows identification 
of the carcass or carcass part to its owner. Ink used for marking such 
products must be labeled for such purpose. Ink containing FD&C 
Violet No. 1 shall not be used. 

(8) Requirements concerning procedures. 

(A) Heads from animals slaughtered by gunshot to the 
head shall not be used for food purposes. Such heads shall be dena-
tured in accordance with paragraph (10) of this subsection and placed 
into containers marked "INEDIBLE." Heads with gunshot wounds may 
be returned to the owner only after they have been freely slashed and 
adequately denatured to preclude their use for human food. 

(B) Cattle paunches and hog stomachs intended for 
use in the preparation of meat food products shall be emptied of their 
contents immediately upon removal from the carcass and thoroughly 
cleaned on all surfaces and parts. 

(C) Carcasses shall not be adulterated, as defined in 
§221.12(b)(2) of this title, when placed in coolers. 

(9) Requirements concerning ingredients. All ingredients 
and other articles used in the preparation of any carcass shall be clean, 
sound, healthful, wholesome, and will not result in the adulteration of 
the carcass. A letter of guaranty from the manufacturer stating that 
the ingredient or article is safe when used in contact with food shall 
be obtained by the custom slaughter establishment and made available 
upon request to the department representative. 

(10) Denaturing procedures. Carcasses, parts thereof, meat 
and meat food products that are adulterated or not returned to the owner 
shall be adequately denatured or decharacterized to preclude their use 
as human food. Before the denaturing agents are applied, carcasses 
and carcass parts shall be freely slashed or sectioned. The denaturing 

agent must be mixed with all of the carcasses or carcass parts to be 
denatured, and must be applied in such quantity and manner that it 
cannot be removed by washing or soaking. A sufficient amount of the 
appropriate agent shall be used to give the material a distinctive color, 
odor, or taste so that such material cannot be confused with an article 
of human food. 

(b) Custom processing requirements. The requirements of 
this section shall apply to the custom processing by any person of 
uninspected livestock carcasses or parts, delivered by or for the owner 
thereof for such processing, not for sale to the public and for the 
exclusive use of the owner, a member of the owner's household, or 
a nonpaying guest of the owner. The requirements of this section 
shall not apply to processing hunter killed game animals, as defined 
in §221.12(b) of this title. The requirements of this section do not 
apply to processing of hunter killed exotic animals, or hunter killed 
feral swine, as defined in §221.12(b) of this title, provided persons 
engaged in such processing do not utilize the same facilities to engage 
in the receipt, storage, processing, or distribution of other meat and/or 
poultry food products. 

(1) Carcasses and parts for processing. No adulterated car-
casses or parts as defined in §221.12(b)(2) of this title shall be accepted 
for custom processing. 

(2) Record keeping. 

(A) Operators of facilities conducting custom process-
ing shall keep records for a period of two years, beginning on January 
1 of the previous year plus the current year to date. 

(B) The records shall be available to the department 
representative on request. 

(C) Custom processing records shall contain the name, 
address, and telephone number of the owner of each carcass or parts 
presented, the date the carcass or parts were delivered, the species and 
amount. 

(D) Additional records such as bills of sale, invoices, 
bills of lading, and receiving and shipping papers for transactions 
in which any carcass, meat or meat food product is purchased, sold, 
shipped, received, transported or otherwise handled by the custom 
processor shall also be kept by the custom processor. 

(E) If the custom processing establishment also main-
tains a retail meat outlet, separate records, as listed in subparagraph 
(D) of this paragraph, shall be maintained for each type of business 
conducted at the establishment. 

(F) Temperature monitoring records shall be main-
tained by the custom processor, for heat treated or ready-to-eat 
products. These records shall include the temperature attained and 
time held during heating and the time and temperatures during the 
cool down process. 

(3) Sanitary methods. Custom processing establishments 
shall be maintained in sanitary condition. Each custom processing es-
tablishment shall comply with the requirements of 9 CFR, Part 416, 
adopted under §221.11 of this title. 

(4) Containers used for product; paper or other materials in 
contact with product. 

(A) To avoid contamination of product, containers shall 
be lined with suitable material of good quality before packing. 

(B) Containers and trucks, or other means of con-
veyance in which any product is transported to the owner shall be kept 
in a clean and sanitary condition. 
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(C) Boxes and any containers used as tote boxes shall 
be clean and stored off the floor in a manner that does not interfere with 
good sanitation. 

(5) Tagging insanitary equipment, utensils, rooms, and car-
casses. 

(A) A department representative may attach a "Texas 
Rejected" tag to any equipment, utensil, room, or compartment at a 
custom processing establishment that a department representative de-
termines is insanitary and is a health hazard. No equipment, utensil, 
room, or compartment so tagged shall again be used until untagged or 
released by a department representative. Such tag so attached shall not 
be removed by anyone other than a department representative. 

(B) A department representative that determines a car-
cass is adulterated, unfit for human food, is from an unhealthy or un-
sound animal, or may be a health hazard, may attach a "Texas Retained" 
tag to the carcass and document the reason for attaching the tag on a 
form specified by the department and deliver the form to the opera-
tor of the establishment. The owner of the carcass shall be notified by 
the plant operator and advised of the potential health risk. The custom 
processor shall ensure that the owner of the carcass or parts either au-
thorizes the voluntary destruction and denaturing of the carcass and all 
parts or agrees to remove the carcass from the custom processing estab-
lishment. Under no circumstances may the carcass be further processed 
at the establishment. 

(6) Death by other means than slaughter. Carcasses, or 
parts thereof, derived from animals that have died otherwise than by 
slaughter. This includes animals, such as roadkill or animals that have 
died by disease, trauma, or other accident, may not enter, or be pro-
cessed by a granted establishment. 

(7) Marking and labeling of custom prepared products. 

(A) Products that are custom prepared must be pack-
aged immediately after preparation and must be labeled with the term 
"Not For Sale" in lettering not less than three-eighths inch in height. 
Such custom prepared products or their containers shall also bear the 
owner's name and any additional labeling such as product cut or de-
scription. 

(B) Safe handling instructions shall accompany every 
customer's raw or not fully cooked products. The information shall be 
in lettering no smaller than one-sixteenth of an inch in size and may 
be placed on each product package, each tote box or bag containing 
packaged product, or given as a flyer to the customer with the product. 
The safe handling instructions shall be placed immediately after the 
heading in subparagraph (A) of this paragraph and shall include the 
following or similar statements. 

(i) "Some meat and meat products may contain bac-
teria that could cause illness if the product is mishandled or cooked 
improperly. For your protection, follow these safe handling instruc-
tions." 

(ii) "Meat and poultry must be kept refrigerated or 
frozen. Thaw in refrigerator or microwave." However, any portion of 
this statement that is in conflict with the product's specific handling 
instructions may be omitted, e.g., instructions to cook without thawing. 
A graphic illustration of a refrigerator may be displayed next to this 
statement. 

(iii) "Raw meat and poultry must be kept separate 
from other foods. Wash working surfaces including cutting boards, 
utensils, and hands after touching raw meat or poultry." A graphic il-
lustration of soapy hands under a faucet may be displayed next to this 
statement. 

(iv) "Meat and poultry must be cooked thoroughly. 
Ground meat products should be cooked to an internal temperature of 
160 degrees Fahrenheit or until the juices run clear. Other meat prod-
ucts should be cooked so that the external temperature reaches 160 de-
grees Fahrenheit." A graphic illustration of a skillet may be displayed 
next to this statement. 

(v) "Hot foods must be kept hot. Refrigerate left-
overs immediately or discard." A graphic illustration of a thermometer 
may be displayed next to the statement. 

(8) Requirements concerning procedures. 

(A) Uninspected heads from custom slaughtered ani-
mals may not be sold or used in the preparation of meat food products 
unless prepared specifically for the owner of the animal for his personal 
use. 

(B) Heads for use in the preparation of meat food prod-
ucts shall be split and the bodies of the teeth, the turbinates and eth-
moid bones, ear tubes, and horn butts removed, and the heads then 
thoroughly cleaned. 

(C) Bones and parts of bones shall be removed from 
product which is intended for chopping or grinding. 

(D) Kidneys for use in the preparation of meat food 
products shall first be freely sectioned and then thoroughly soaked and 
washed. 

(E) Clotted blood shall be removed from livestock 
hearts before they are used in the preparation of meat food products. 

(F) Product shall not be adulterated as defined in 
§221.12(b)(2) of this title when placed in coolers or freezers. 

(G) Frozen product may be defrosted in water or pickle 
in a manner that is not conducive to promoting bacterial growth or 
resulting in adulteration of the product. 

(9) Requirements concerning ingredients. 

(A) All ingredients and other articles used in the prepa-
ration of any product shall be clean, sound, healthful, wholesome, and 
otherwise such as to not result in adulteration of product. A letter of 
guaranty from the manufacturer stating that the ingredient or article is 
safe when used as an ingredient or in contact with food shall be ob-
tained by the custom processor and made available upon request to the 
department representative. 

(B) Ingredients for use in any product may not contain 
any pesticide chemical or other residues in excess of levels permitted 
under the Federal Food, Drug, and Cosmetic Act. 

(10) Approval of substances for use. 

(A) No substance may be used in the preparation of any 
product unless it is a Food and Drug Administration approved food 
additive. 

(B) No product shall contain any substance which 
would render it adulterated. 

(C) Nitrates shall not be used in curing bacon. 

(i) Nitrites in the form of sodium nitrite may be used 
at 120 parts per million (ppm) ingoing (or in the form of potassium ni-
trite at 148 ppm ingoing) maximum for injected, massaged, or immer-
sion cured bacon; and 550 ppm of sodium ascorbate or sodium erythor-
bate (isoascorbate) for injected, massaged, or immersion cured bacon 
shall be used. 
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(ii) Sodium or potassium nitrite may be used at 2 
pounds to 100 gallons pickle at 10% pump level; 1 ounce to 100 pounds 
meat (dry cure). 

(iii) Sodium ascorbate or sodium erythorbate 
(isoascorbate) may be used at 87.5 ounces to 100 gallons pickle at 
10% pump level; 7/8 ounces to 100 pounds meat; or 10% solution to 
surfaces of cut meat. 

(iv) Sodium nitrite shall not exceed 200 ppm ingoing 
or an equivalent amount of potassium nitrite (246 ppm ingoing) in dry 
cured bacon based on the actual or estimated skin-free green weight of 
the bacon belly. 

(D) When curing products other than bacon, nitrites, ni-
trates, or combination shall not result in more than 200 ppm of nitrite 
in the finished product. 

(i) Sodium or potassium nitrite may be used at 2 
pounds to 100 gallons pickle at 10% pump level; 1 ounce to 100 pounds 
meat (dry cure); or 1/4 ounce to 100 pounds chopped meat and/or meat 
byproduct. 

(ii) Sodium or potassium nitrate may be used at 7 
pounds to 100 gallons pickle; 3 1/2 ounce to 100 pounds meat (dry 
cure); or 2 3/4 ounce to 100 pounds chopped meat. (Nitrates may not 
be used in bacon.) 

(11) Prescribed treatment of heat-treated meat and poultry 
products. 

(A) All forms of fresh meat and poultry, including fresh 
unsmoked sausage and pork such as bacon and jowls are classified as 
products that are customarily well cooked in the home before being 
consumed. Therefore, the treatment of such products for the destruc-
tion of pathogens is not required. 

(B) Meat and poultry products, that are not customarily 
cooked or may not be cooked before consumption because they have 
the appearance of being fully cooked, must not contain pathogens. 

(i) Heat-treated products and dry, semi-dry, and fer-
mented sausages, that are less than three inches in diameter, are re-
quired to be heated to an internal temperature according to the follow-
ing chart: 
Figure: 25 TAC §221.14(b)(11)(B)(i) 

(ii) Heat treated products and dry, semi-dry, and fer-
mented sausages, that are more than three inches in diameter, are re-
quired to be heated to an internal temperature according to the follow-
ing chart: 
Figure: 25 TAC §221.14(b)(11)(B)(ii) 

(iii) Heat treated products that must be stored un-
der refrigerated temperatures must be cooled quickly to prevent bac-
terial growth. During cooling, the product's maximum internal tem-
perature should not remain between 130 degrees Fahrenheit and 80 de-
grees Fahrenheit for more than 1 1/2 hours nor between 80 degrees 
Fahrenheit and 40 degrees Fahrenheit for more than 5 hours. Custom 
processors may slowly cool cured products in accordance with Food 
Safety and Inspection Services (FSIS) Directive 7110.3, Time/Temper-
ature Guidelines for Cooling Heated Products, which may be viewed 
at www.fsis.usda.gov, or other substantiated support. 

(iv) Custom processors not utilizing a heating step as 
described in clauses (i), (ii), and (iii) of this subparagraph must submit 
an alternate procedure, describing the method utilized in determining 
safety, to a department representative. 

(v) Custom processors may produce heat-treated or 
ready-to-eat custom products, including chorizo, at temperatures other 

than those listed in clauses (i), (ii), and (iii) of this subparagraph when 
requested to do so by the owner of the product. The custom processor 
must obtain a signed statement from the owner of the product stating 
that the risks associated with eating under-cooked meat products are 
understood. 

(C) When necessary to comply with the requirements of 
this section, the smokehouses, drying rooms, and other compartments 
used in the treatment of meat and poultry products to destroy pathogens 
shall be suitably equipped, by the operator of the custom processing 
establishment with accurate automatic recording thermometers. 

(12) Denaturing procedures. Carcasses, parts thereof, meat 
and meat food products that are adulterated and/or not returned to the 
owner shall be adequately denatured or decharacterized to preclude 
their use as human food. Before the denaturing agents are applied, 
carcasses and carcass parts shall be freely slashed or sectioned. The 
denaturing agent must be mixed with all of the carcasses or carcass 
parts to be denatured, and must be applied in such quantity and manner 
that it cannot easily and readily be removed by washing or soaking. A 
sufficient amount of the appropriate agent shall be used to give the ma-
terial a distinctive color, odor, or taste so that such material cannot be 
confused with an article of human food. 

(c) Low-volume poultry or rabbit slaughter operations require-
ments. 

(1) Animals for slaughter. No adulterated poultry or rab-
bits as defined in §221.12(b)(2) of this title shall be slaughtered for the 
purpose of selling its carcass or parts for food. Only healthy poultry 
and rabbits, exhibiting no abnormalities, may be slaughtered for sale 
as food. Unhealthy or unsound poultry and rabbits are those that ex-
hibit any condition that is not normally expected to be exhibited in a 
healthy and sound member of that species. Examples of abnormal or 
unsound animals include animals that are not able to get up, or animals 
that have any swellings, rectal or vaginal prolapse, ocular or nasal dis-
charge, a cough, or a limp. 

(2) Record keeping. 

(A) Operators of facilities conducting slaughter under a 
Poultry or Rabbit Exemption shall keep records such as bills of sale, 
invoices, bills of lading, and receiving and shipping papers for trans-
actions in which any livestock or carcass, meat or meat food product 
is purchased, sold, shipped, received, transported or otherwise handled 
for a period of two years, beginning on January 1 of the previous year 
plus the current year to date. 

(B) The records shall be available to department repre-
sentatives on request. 

(3) Sanitary methods. Low-volume poultry or rabbit 
slaughter operations shall be maintained in sanitary condition. 

(4) Marking and labeling of products. Carcasses and parts 
therefrom that are prepared under the Poultry or Rabbit Exemption 
shall be packaged and the container shall be marked with each of the 
following in letters at least one-quarter inch in height, unless otherwise 
stated: 

(A) the slaughterer's name and address and the term 
"Exempted P.L. 90-492" and the statement "Not Produced Under 
Inspection;" 

(B) the common or usual name of the product, if any 
there be, and if there is none, a truthful descriptive designation of the 
product; 

(C) a special handling label such as, "Keep Refriger-
ated," "Keep Frozen," "Keep Refrigerated or Frozen," "Perishable -
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Keep Under Refrigeration," or any other similar statement that the es-
tablishment has received approval from the department to use; and 

(D) safe handling instructions shall be in lettering no 
smaller than one-sixteenth of an inch in size and shall be prominently 
placed with such conspicuousness (as compared with other words, 
statements, designs, or devices in the labeling) as to render it likely to 
be read and understood by the ordinary individual under customary 
conditions of purchase and use: 

(i) Safe handling information. The safe handling in-
formation shall be presented on the label under the heading "Safe Han-
dling Instructions," which shall be set in type size larger than the print 
size of the rationale statement and safe handling statement. The safe 
handling information shall be set off by a border and shall be one color 
type printed on a single color contrasting background whenever prac-
tical. 

(ii) Rationale statement. The safe handling instruc-
tions shall include the following rationale statement, "This product was 
prepared from meat and/or poultry. Some food products may contain 
bacteria that could cause illness if the product is mishandled or cooked 
improperly. For your protection, follow these safe handling instruc-
tions." This statement shall be placed immediately after the heading 
for safe handling instructions in clause (i) of this subparagraph and be-
fore the safe handling statement in clause (iii) of this subparagraph. 

(iii) Safe handling statement. The safe handling in-
structions shall include the following safe handling statements: 

(I) "Keep refrigerated or frozen. Thaw in refrig-
erator or microwave." (Any portion of this statement that is in conflict 
with the product's specific handling instructions may be omitted, e.g., 
instructions to cook without thawing.) (A graphic illustration of a re-
frigerator shall be displayed next to the statement.); 

(II) "Keep raw meat and poultry separate from 
other foods. Wash working surfaces (including cutting boards), uten-
sils, and hands after touching raw meat or poultry." (A graphic illus-
tration of soapy hands under a faucet shall be displayed next to the 
statement.); 

(III) "Cook thoroughly." (A graphic illustration 
of a skillet shall be displayed next to the statement.); and 

(IV) "Keep hot foods hot. Refrigerate leftovers 
immediately or discard." (A graphic illustration of a thermometer shall 
be displayed next to the statement.) 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005214 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Effective date: December 23, 2020 
Proposal publication date: August 28, 2020 
For further information, please call: (512) 231-5609 

♦ ♦ ♦ 

CHAPTER 411. STATE MENTAL HEALTH 
AUTHORITY RESPONSIBILITIES 

SUBCHAPTER A. JOINT COMMITTEE ON 
ACCESS AND FORENSIC SERVICES 
25 TAC §411.1, §411.3 

The Texas Health and Human Services Commission (HHSC) 
adopts the repeal of Texas Administrative Code (TAC), Title 25, 
Part 1, Chapter 411, Subchapter A, §411.1, concerning Defini-
tions, and §411.3, concerning Joint Committee on Access and 
Forensic Services. The repeals are adopted without changes to 
the proposed text as published in the September 18, 2020, is-
sue of the Texas Register (45 TexReg 6577). Therefore, the rule 
repeals will not be republished. 
BACKGROUND AND JUSTIFICATION 

As required by Texas Government Code §531.0201(a)(2)(C), 
client services functions previously performed by the Depart-
ment of State Health Services were transferred to HHSC on 
September 1, 2016, in accordance with Texas Government 
Code §531.0201 and §531.02011. The purpose of this proposal 
is to repeal 25 TAC Chapter 411, Subchapter A, concerning Joint 
Committee on Access and Forensic Services, in its entirety. 
New rules are adopted in 1 TAC Chapter 351, Subchapter B, 
Division 1 and is published elsewhere in this issue of the Texas 
Register. The new rule is substantially similar to the rules being 
repealed. 
COMMENTS 

The 31-day comment period ended October 19, 2020. During 
the period, HHSC did not receive any comments regarding the 
proposed repeals. 
STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005182 
Karen Ray 
Chief Counsel 
Department of State Health Services 
Effective date: December 22, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 517-1621 

♦ ♦ ♦ 
TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 1. GENERAL ADMINISTRATION 
SUBCHAPTER E. NOTICE OF TOLL-FREE 
TELEPHONE NUMBERS AND PROCEDURES 
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FOR OBTAINING INFORMATION AND FILING 
COMPLAINTS 
28 TAC §1.601 

The Commissioner of Insurance adopts an amendment to 28 
TAC §1.601, relating to notice of toll-free numbers and informa-
tion and complaint procedures. The amendment to §1.601 im-
plements Insurance Code §521.005(b), concerning the appropri-
ate wording and appearance of the notice accompanying poli-
cies. The amendment is adopted without changes to the pro-
posed text published in the September 25, 2020, issue of the 
Texas Register (45 TexReg 6672). The rule will not be repub-
lished. 
REASONED JUSTIFICATION. The adopted amendment 
changes the email address of "regulatoryassurance@ncci.com" 
to "regulatoryoperations@ncci.com" in the Spanish version of 
the notice form in Figure: 28 TAC §1.601(a)(2)(C) of §1.601. 
The amendment is necessary to ensure the Spanish version 
has the correct email address to contact NCCI and so that the 
information is consistent with the English version of the form. 
Insurance Code §521.005(a) requires each insurance policy de-
livered or issued for delivery in Texas to include a brief written 
notice that includes: 
(1) a suggested procedure to be followed by a policyholder with 
a dispute concerning a claim or premium; 
(2) TDI's name and address; and 

(3) TDI's toll-free telephone number for information and com-
plaints. 
Insurance Code §521.005(b) requires the Commissioner to 
adopt appropriate wording for these notices. 
The notice form in Figure: 28 TAC §1.601(a)(2)(C) tells work-
ers' compensation policyholders who to contact if they have a 
problem with their premium. Before this amendment, the Span-
ish version of the form listed an email address that the National 
Council on Compensation Insurance (NCCI) planned to stop us-
ing. The Spanish version of the form now lists NCCI's preferred 
email address. 
TDI adopts the amendment to be effective July 1, 2021. 
SUMMARY OF COMMENTS. TDI did not receive any comments 
on the proposed amendment. 
STATUTORY AUTHORITY. The Commissioner adopts 
the amendment to 28 TAC §1.601 under Insurance Code 
§521.005(b) and Insurance Code §36.001. 
Insurance Code §521.005(b) provides that the Commissioner 
adopt appropriate wording for the notice required by the section. 
Insurance Code §36.001 provides that the Commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of TDI under the Insurance Code and other 
laws of this state. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005060 

James Person 
General Counsel 
Texas Department of Insurance 
Effective date: July 1, 2021 
Proposal publication date: September 25, 2020 
For further information, please call: (512) 676-6587 

♦ ♦ ♦ 

CHAPTER 5. PROPERTY AND CASUALTY 
INSURANCE 
SUBCHAPTER Q. GENERAL PROPERTY AND 
CASUALTY RULES 
DIVISION 1. RESIDENTIAL PROPERTY 
28 TAC §5.9700 

The Commissioner of Insurance adopts amended §5.9700, re-
lating to residential property declarations pages and deductible 
disclosures. The amendment is adopted with changes to the pro-
posed text as published in the September 18, 2020, issue of the 
Texas Register (45 TexReg 6578). The rule will be republished. 
REASONED JUSTIFICATION. The amendment updates a rule 
citation that changed in July 2019 when the Texas Department 
of Insurance (TDI) repealed §§5.9320 - 5.9323. Language sim-
ilar to former §5.9323 was adopted in §5.9327. As a result, the 
reference to §5.9323(a) in current §5.9700(f) is inaccurate. 
Section 5.9700 is amended by revising subsection (f) to remove 
a citation to §5.9323(a) and replace it with a citation to §5.9327. 
SUMMARY OF COMMENTS. TDI did not receive any comments 
on the proposed amendment. 
STATUTORY AUTHORITY. The Commissioner adopts the 
amendment to 28 TAC §5.9700 under Insurance Code 
§2301.055 and Insurance Code §36.001. 
Insurance Code §2301.055 provides that the Commissioner may 
adopt reasonable and necessary rules to implement Insurance 
Code Chapter 2301, Subchapter B. 
Insurance Code §36.001 provides that the Commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of TDI under the Insurance Code and other 
laws of this state. 
§5.9700. Residential Property Declarations Pages and Deductible 
Disclosures. 

(a) All residential property insurance policy declarations 
pages must list and identify each type of deductible in the policy, 
including applicable endorsements, and state the exact dollar amount 
of each deductible. To identify a deductible, the insurer must provide a 
brief description, such as "Wind and Hail," "Earthquake," or "Jewelry." 

(b) If a residential property insurance policy or endorsement 
contains a provision that may cause the exact dollar amount of a de-
ductible under the policy to change, the declarations page or a sepa-
rate disclosure page must identify or include a written disclosure that 
clearly identifies the applicable policy provision or endorsement. The 
policy provision or endorsement must explain how any change in the 
applicable deductible amount is determined. To identify the applica-
ble policy provision or endorsement, the insurer must provide a brief 
description and reference, such as "Inflation Adjustments: See page 1, 
Section A.2.a." 
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(c) Insurers may provide disclosures under this section on a 
separate disclosure page. The separate disclosure page must follow 
immediately after the declarations page. 

(d) A declarations page and a separate disclosure page may 
each consist of more than one page. 

(e) Insurers must issue a declarations page at renewal if the 
dollar amount of a deductible changes on the declarations page or sep-
arate disclosure page. Alternatively, insurers may issue a renewal cer-
tificate that meets the requirements of this rule and Insurance Code 
§2301.056. 

(f) Insurers and agents that provide separate disclosure pages 
must include them with the declarations page each time they provide a 
declarations page, as defined in §5.9327 of this title (relating to Resi-
dential Property Declarations Page Forms), to a policyholder. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005110 
James Person 
General Counsel 
Texas Department of Insurance 
Effective date: December 21, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 676-6587 

♦ ♦ ♦ 

CHAPTER 26. EMPLOYER-RELATED 
HEALTH BENEFIT PLAN REGULATIONS 
SUBCHAPTER C. LARGE EMPLOYER 
HEALTH INSURANCE REGULATIONS 
28 TAC §26.301 

The Commissioner of Insurance adopts amended 28 TAC 
§26.301, relating to Applicability, Definitions, and Scope. The 
section is adopted with changes to the proposed text published 
in the September 25, 2020, issue of the Texas Register (45 
TexReg 6700). TDI revised §26.301(g) in response to public 
comments. The rule will be republished. 
REASONED JUSTIFICATION. Section 26.301(g) is amended 
to increase the employee health insurance options available to 
Texas employers by permitting an employer group or associa-
tion that qualifies as a bona fide employer association to buy a 
large employer health benefit plan under Insurance Code Chap-
ter 1501. 
In March 2019, a federal court struck down parts of a rule issued 
by the U.S. Department of Labor (DOL). New York, et al. v. U.S. 
Dept. of Labor, et al., 363 F.Supp.3d 109 (D.D.C. 2019). The 
rule, 29 C.F.R. §2510.3-5, defined "Employer" for purposes of 
the Employee Retirement Income Security Act of 1974 (ERISA), 
29 U.S.C. §1001, et seq. The court did not, however, strike down 
§2510.3-5(a), which expressly "does not invalidate" a series of 
DOL advisory opinions addressing circumstances in which the 
DOL will view a person as able to act directly or indirectly in the 
interest of direct employers in sponsoring an employee welfare 

benefit plan that is a group health plan. The advisory opinions 
identify criteria that, if satisfied, establish that an employer group 
or association is a bona fide employer association eligible to cre-
ate one group health plan to cover all of the member employ-
ers' employees. This is addressed in DOL Advisory Opinions 
2019-01A, 2017-02AC, 2005-25A, 2005-24A, and 2005-20A. 
To qualify as a bona fide employer association, an employer 
group or association must demonstrate that it satisfies the crite-
ria for a bona fide employer association set out in the new text in 
§26.301, which is based on the DOL's criteria. The DOL's crite-
ria require that employers that participate in a benefit program ei-
ther directly or indirectly exercise control over the program, both 
in form and in substance, and that an organization that maintains 
such a plan is tied to the employers and employees that partici-
pate in the plan by some common economic or representational 
interest and genuine organizational relationship unrelated to the 
provision of benefits. 
An employer group or association can seek designation as a 
bona fide employer association through the issuer's form filing, 
as is done for other association plans under 28 TAC Chapter 3, 
Subchapter A. The issuer's form filing and documentation must 
include either a DOL advisory opinion specifically identifying it 
as a bona fide employer association or an attorney's attestation 
with supporting documentation that the employer group or asso-
ciation meets the criteria established in §26.301(g). 
Specifically, the new rule is intended to confirm the group's or 
association's eligibility by showing the following factors: 
(A) The employer group or association has a formal organiza-
tional structure with a governing body. 
(B) The functions and activities of the employer group or associ-
ation are controlled by its employer members. 
(C) The employer group or association has at least one substan-
tial business purpose unrelated to offering and providing health 
coverage or other employee benefits to its member employers 
and their employees. 
(D) The member employers of the group or association are in 
the same trade, industry, line of business, or profession. For ex-
ample, an association in which all member employers are den-
tists or dental practices would satisfy this provision, while a city's 
Chamber of Commerce would not. 
(E) The member employers that participate in the group health 
plan control the plan itself in both form and in substance. 
(F) Each member employer participating in the group health plan 
is a person acting directly as an employer of at least one em-
ployee who is a participant covered under the plan. For instance, 
a sole proprietor of a business with two common law employees 
enrolled in the plan would qualify. A working owner of a trade or 
business without common law employees would not. 
(G) Health coverage through the group health plan is only avail-
able to: 
- an eligible employee of a current member employer of the em-
ployer group or association; 
- a former employee of a current member employer of the em-
ployer group or association who became eligible for coverage 
under the group health plan when the former employee was an 
employee of the employer; 
- a current employer; or 
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- a dependent of an employee, former employee, or current em-
ployer (for example, spouses and dependent children). 
(H) The employer group or association is not owned or controlled 
by a health insurance issuer. 
In response to a comment, TDI added §26.301(g)(6) to clarify 
that if TDI approves an association as a bona fide association, 
an issuer must treat the employer group or association as a sin-
gle large employer, including for purposes of compliance with 
Insurance Code Chapter 1501, Subchapter M. 
SUMMARY OF COMMENTS AND AGENCY RESPONSE. 
Commenters: TDI received comments from six commenters. 
Commenters in support of the proposal with no changes were 
Coalition to Protect and Promote Association Health Plans, 
Texas Association of Health Plans, and Texas Oil & Gas Asso-
ciation. 
Commenters in support of the proposal with changes were 
AARP, Blue Cross and Blue Shield of Texas, and Every Texan. 
Comments on §26.301(g) 
Comment: A commenter supports the rule and notes that many 
bona fide employer associations offer more extensive benefits 
and broader provider networks for a lower cost than would oth-
erwise have been possible for their small employer members. 
The commenter also notes that bona fide employer associations 
do not destabilize the market for small employer plans because 
many of the small employers that join association plans could 
not afford coverage for their employees outside of an associa-
tion plan. Finally, the commenter notes that a majority of states 
permit bona fide employer associations to buy large employer 
plans. 
Agency Response: The department appreciates the support. 
Comment: A commenter supports the proposed amendments, 
stating that the rule appropriately acknowledges and aligns 
Texas law with federal law by allowing a qualified AHP to be 
considered a bona fide employer association and therefore to 
be treated as a large employer under Texas insurance law. 
The commenter also states that the rule will allow qualified 
Texas associations to offer their employer-members a wider 
range of more affordable health insurance options, ultimately 
making health coverage more accessible for a large number of 
hard-working Texans. 
Agency Response: The department appreciates the support. 
Comment: A commenter expresses appreciation for the depart-
ment's efforts in proposing rules to increase the employee health 
insurance options available to Texas employers, and strongly 
supports this rule change that will allow a qualified employer 
group or association to be considered a bona fide employer 
association eligible to obtain a large employer health benefit 
plan under Insurance Code Chapter 1501. The commenter also 
notes the rule change will give associations and their member 
employers flexibility to design health insurance plans that are 
best suited for their employees. 
Agency Response: The department appreciates the support. 
Comment: A commenter recommends that TDI should evaluate 
what effect this rule would have on the cost and availability of 
fully insured small group coverage, and examine what, if any, 
reduction in benefits and cost shifting would be expected com-

pared to a small group plan that is required to provide essential 
health benefits. 
Agency Response: TDI anticipates assessing this issue after 
the rule has been effective for sufficient time to develop relevant 
data. 
Comment: A commenter recommends that TDI conduct an anal-
ysis similar to that applied by the DOL in determining whether 
an employer group is a bona fide employer association. The 
commenter urged that TDI critically examine the facts and cir-
cumstances presented to determine whether an employer group 
meets the criteria for a bona fide association. 
Agency Response: TDI will review every application for bona 
fide employer association status on a case-by-case basis, eval-
uating all factors enumerated in the rule, which are based on the 
DOL's factors. 
Comment: A commenter requests that TDI clarify whether self-
employed individuals and independent contractors are eligible 
for coverage through a bona fide employer association, given 
the ambiguity around the term "independent contractor" in the 
Chapter 1501 definition of "eligible employee." 
Agency Response: TDI's application of Insurance Code Chapter 
1501's definition of "eligible employee" has consistently permit-
ted a self-employed individual or independent contractor to enroll 
in a plan under that chapter only if the individual is enrolled as 
a member of an employed group. For instance, a self-employed 
individual or independent contractor who employs at least one 
common-law employee would be eligible to enroll in an employee 
group health plan along with his or her common-law employees. 
In contrast, a working owner with no common-law employees 
would not be eligible to enroll in an employee group health plan. 
Comment: A commenter recommends that TDI clarify that 
a bona fide association under the rule will be treated as a 
large employer for purposes of rating under Insurance Code 
§1501.610(b). 
Agency Response: TDI agrees with the comment and has added 
paragraph (6) to §26.301(g) to clarify that a bona fide employer 
association is to be treated by an issuer as a large employer 
plan for purposes of Insurance Code Chapter 1501 and 28 TAC 
Chapter 26. This includes Insurance Code Chapter 1501, Sub-
chapter M, regulating large employer health benefit plans. 
Comment: A commenter notes that issuers of large employer 
plans are prohibited from considering health status-related fac-
tors or duration of coverage in rating, and recommended that the 
rule prohibit varying rates based on rough proxies for health sta-
tus of employees, like gender and age. 
Agency Response: TDI notes that while age and gender are per-
missible rating factors for large employer plans, any adjustment 
must be applied uniformly to the rates charged for all employees 
and dependents of employees of a large employer. As previously 
noted, TDI has added paragraph (6) to §26.301(g). The addition 
clarifies that if TDI approves an association as a bona fide em-
ployer association, an issuer must treat the employer group or 
association as a single large employer, including for purposes 
of compliance with Insurance Code Chapter 1501, Subchapter 
M, so that the issuer cannot vary rates among members or em-
ployers within the association for health status-related factors or 
duration of coverage. 
Comment: A commenter urges that TDI consider whether and 
how an association existed before offering a health plan. 
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Agency Response: TDI will review all applications for bona fide 
employer association status on a case-by-case basis. TDI an-
ticipates evaluating the status of an association before it starts 
offering a health plan, but does not agree that the rule should 
mandate this as a requirement for TDI. 
Comment: A commenter suggests that TDI incorporate ERISA's 
definition of "employer" by reference, so that if in the future that 
definition is interpreted more broadly than it is now, other groups 
may be eligible for consideration as large employer plans. 
Agency Response: TDI, in drafting this rule, retains its historic 
interpretation of "employee health benefit plan," which requires 
the existence of an employer-employee relationship. An asso-
ciation that includes individuals who are not employers is not, 
under Texas insurance law, an employer association, and can-
not be a bona fide employer association. 
STATUTORY AUTHORITY. The Commissioner adopts amend-
ments to 28 TAC §26.301 under Insurance Code §1501.010 and 
Insurance Code §36.001. 
Insurance Code §1501.010 provides that the Commissioner may 
adopt rules necessary to implement Chapter 1501 and to meet 
minimum requirements of federal law, including regulations. 
Insurance Code §36.001 provides that the Commissioner may 
adopt any rules necessary and appropriate to implement the 
powers and duties of TDI under the Insurance Code and other 
laws of this state. 
§26.301. Applicability, Definitions, and Scope. 

(a) The applicable terms defined in §26.4 of this title (relating 
to Definitions) are incorporated into this subchapter. 

(b) Insurance Code Chapter 1501, concerning the Health In-
surance Portability and Availability Act, and this subchapter regulate 
all health benefit plans sold to large employers, whether the plans are 
sold directly or through associations or other groupings of large em-
ployers. 

(c) Except as otherwise provided, this subchapter applies to 
any health benefit plan providing health care benefits covering 51 or 
more employees of a large employer, whether provided on a group or 
individual franchise insurance policy basis, regardless of whether the 
policy was issued in this state, if it provides coverage to any citizen 
or inhabitant of this state and if the plan meets one of the following 
conditions: 

(1) A portion of the premium or benefits is paid by a large 
employer. 

(2) The health benefit plan is treated by the employer or 
by a covered individual as part of a plan or program for the purposes 
of the United States Internal Revenue Code of 1986 (26 U.S.C. §106, 
concerning Contributions by Employer to Accident and Health Plans, 
or §162, concerning Trade or Business Expenses). 

(3) The health benefit plan is a group policy issued to a 
large employer. 

(4) The health benefit plan is an employee welfare benefit 
plan under 29 C.F.R. §2510.3-1 (concerning Employee Welfare Benefit 
Plan). 

(d) For an employer that was not in existence the previous cal-
endar year, the determination is based on the average number of em-
ployees the employer reasonably expects to employ on business days 
in the calendar year in which the determination is made. 

(e) If a large employer or the employees of a large employer 
are issued a health benefit plan under the provisions of Insurance Code 
Chapter 1501 and this subchapter, and the large employer subsequently 
employs fewer than 51 employees, the provisions of Insurance Code 
Chapter 1501 and this subchapter continue to apply to that particular 
health plan if the employer elects to renew the large employer health 
benefit plan subject to the provisions of §26.308 of this title (relating to 
Renewability of Coverage and Cancellation). A health carrier provid-
ing coverage to an employer must, within 60 days of becoming aware 
that the employer has fewer than 51 employees, but not later than the 
first renewal date occurring after the employer ceases to be a large em-
ployer, notify the employer of the following: 

(1) The employer may renew the large employer policy. 

(2) If the employer does not renew the large employer 
health benefit plan, the employer will be subject to the requirements 
of Insurance Code Chapter 1501 that apply to small employers, 
and Chapter 26, Subchapter A, of this title (relating to Definitions, 
Severability, and Small Employer Health Regulations), including: 

(A) guaranteed issue; 

(B) rating protections; and 

(C) minimum participation, contribution, and mini-
mum group size requirements. 

(3) The employer has the option to purchase a small em-
ployer health benefit plan from the employer's current health carrier if 
the carrier is offering small employer coverage or from any small em-
ployer carrier currently offering small employer coverage in this state. 

(4) If the employer fails to comply with the qualifying 
minimum participation, contribution, or group size requirements of 
§26.303 of this title (relating to Coverage Requirements) and Insurance 
Code §1501.605 (concerning Minimum Contribution or Participation 
Requirements), the health carrier may terminate coverage under the 
plan, provided that the termination complies with the terms and 
conditions of the plan concerning termination for failure to meet the 
qualifying minimum participation, contribution, or minimum group 
size requirement and in accordance with Insurance Code §§1501.108 
" 1501.111 (concerning Renewability of Coverage: Cancellation; 
Refusal to Renew: Discontinuation of Coverage; Notice to Covered 
Persons; and Written Statement of Denial, Cancellation, or Refusal to 
Renew Required, respectively) and §26.308 of this title. 

(f) If a health benefit plan is issued to an employer that is not 
a large employer, but subsequently the employer becomes a large em-
ployer, the provisions of Insurance Code Chapter 1501 and this sub-
chapter apply to the health benefit plan on the first renewal date, unless 
the employer was a small employer and renews its current health bene-
fit plan as provided under §26.5(e) of this title (relating to Applicability 
and Scope). 

(g) An employer group or association that is a bona fide em-
ployer association under this subsection is a single large employer for 
purposes of this subchapter and Insurance Code Chapter 1501. 

(1) An employer group or association is a bona fide em-
ployer association if: 

(A) the employer group or association has a formal or-
ganizational structure with a governing body and has bylaws or other 
similar indications of formality; 

(B) the functions and activities of the employer group 
or association are controlled by its member employers; 

(C) the employer group or association has at least one 
substantial business purpose unrelated to offering and providing health 
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coverage or other employee benefits to its member employers and their 
employees; 

(D) the member employers of the group or association 
are in the same trade, industry, line of business, or profession; 

(E) the member employers that participate in the group 
health plan control the plan in form and in substance; 

(F) each member employer participating in the group 
health plan is a person acting directly as an employer of at least one 
eligible employee who is a participant covered under the plan; 

(G) the employer group or association does not make 
health coverage through the group health plan available to individuals 
other than: 

(i) an eligible employee of a current member em-
ployer; 

(ii) a former employee of a current member em-
ployer who became eligible for coverage under the group health plan 
when the former employee was an employee of the employer; 

(iii) a current member employer; or 

(iv) a dependent of an individual described in clause 
(i), (ii), or (iii) of this subparagraph (for example, spouses and depen-
dent children); and 

(H) the employer group or association is not a health in-
surance issuer, or owned or controlled by a health insurance issuer or 
by a subsidiary or affiliate of a health insurance issuer, other than if and 
to the extent such entities participate in an employer group or associ-
ation in their capacity as member employers of the employer group or 
association. For purposes of this subparagraph, control is the power 
to direct, or cause the direction of, the management and policies of a 
person, other than power that results from an official position with or 
corporate office held by the person. The power may be possessed di-
rectly or indirectly by any means, including through the ownership of 
voting securities or by contract, other than a commercial contract for 
goods or nonmanagement services. 

(2) An issuer wanting to issue coverage to an employer 
group or association seeking designation as a bona fide employer asso-
ciation under this subsection must submit to TDI an association filing 
and any supporting documents establishing that the group or associa-
tion meets the requirements of this subsection. The filing must be made 
as provided in Chapter 3, Subchapter A, of this title (relating to Sub-
mission Requirements for Filings and Departmental Actions). The de-
partment will review the filing and all supporting documents and will 
determine whether to approve or disapprove the employer group's or 
association's eligibility as a bona fide employer association. The filing 
must include either: 

(A) an advisory opinion from the U.S. Department of 
Labor recognizing the employer group or association as a bona fide 
employer association that is no more than three years old; or 

(B) an opinion from an attorney attesting to the fact that 
the employer group or association qualifies as a bona fide employer 
association under paragraph (1) of this subsection. An attorney at-
testation must adequately explain how and why the employer group 
or association meets all of the criteria, based on the facts and circum-
stances of the employer group's or association's governance and oper-
ations during the 12 months immediately preceding submission of the 
application, with explicit references to relevant language drawn from 
the employer group's or association's bylaws, trust agreement, or other 
organizational documents, which must be submitted to the department 
with the attorney's attestation. 

(3) For purposes of paragraph (1)(C) of this subsection, the 
employer group or association will be treated as having a substantial 
business interest unrelated to the provision of benefits under the plan 
if: 

(A) the employer group or association would be a viable 
entity in the absence of sponsoring an employee benefit plan; 

(B) the member employers have a shared or common 
purpose that is not generally applicable to the population at large; and 

(C) the primary method of obtaining new members is 
not through, or in conjunction with, the solicitation of insurance. 

(4) When determining whether an entity is a bona fide em-
ployer association, the department may consider whether the employer 
group or association ever existed without offering a health benefit plan. 

(5) An employer group or association must not condition 
employer membership in the group or association on any health-status-
related factor, as defined in §26.4 of this title (relating to Definitions), 
of any individual who is or may become eligible to participate in the 
group health plan sponsored by the bona fide group or association. 

(6) If TDI approves an association as a bona fide employer 
association, an issuer must treat the employer group or association as a 
single large employer, including for purposes of compliance with this 
chapter and Texas Insurance Code Chapter 1501. 

(h) A large employer nonfederal governmental employee 
health benefit plan that is not self-funded is subject to the Insurance 
Code and this title, as applicable, including Chapter 1501 and this 
chapter. 

(i) If a large employer has employees in more than one state, 
the provisions of Insurance Code Chapter 1501 and this subchapter 
apply to a health benefit plan issued to the large employer if the: 

(1) majority of employees are employed in this state on the 
issue date or renewal date; or 

(2) primary business location is in this state on the issue 
date or renewal date and no state contains a majority of the employees. 

(j) A carrier licensed in this state that issues a certificate of 
insurance covering a Texas resident is responsible for ensuring that the 
certificate complies with applicable Texas insurance laws and rules, 
including mandated benefits, regardless of whether the group policy 
underlying the certificate was issued outside the state. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 4, 
2020. 
TRD-202005235 
James Person 
General Counsel 
Texas Department of Insurance 
Effective date: December 24, 2020 
Proposal publication date: September 25, 2020 
For further information, please call: (512) 676-6584 

♦ ♦ ♦ 
TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 
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PART 9. TEXAS COMMISSION ON 
JAIL STANDARDS 

CHAPTER 253. DEFINITIONS 
37 TAC §253.1 

The Texas Commission on Jail Standards adopts a non-substan-
tive amendment to §253.1, concerning Definitions. The amend-
ment is adopted without change to the proposed text as pub-
lished in the September 18, 2020, issue of the Texas Register 
(45 TexReg 6580). The rule will not be republished. 
The amendment to §253.1(11) and (15) changes the term "cor-
rections officer" and "guard" to "jailer" in the context of direct su-
pervision of county jail inmates and county jail guard stations. 
This antiquated language is no longer correct, as county jails 
employ jailers in those positions. 
This change corrects language to make it consistent with proper 
and current usage. 
No comments were received. 
The amendment is proposed under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 
Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 
This proposed change does not affect other rules or statutes. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005143 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: December 22, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 463-5505 

♦ ♦ ♦ 

CHAPTER 261. EXISTING CONSTRUCTION 
RULES 
SUBCHAPTER A. EXISTING MAXIMUM 
SECURITY DESIGN, CONSTRUCTION AND 
FURNISHING REQUIREMENTS 
37 TAC §261.167 

The Texas Commission on Jail Standards adopts a non-sub-
stantive amendment to §261.167, concerning audible commu-
nication, changing the term "corrections officer" and "guard" to 
"jailer." The amendment is adopted without changes to the pro-
posed text as published in the September 18, 2020, issue of the 
Texas Register (45 TexReg 6581) and will not be republished. 
The current rule uses antiquated language, calling county jailers 
"corrections officers," or "guards." These titles are no longer cor-
rect. County jails employ jailers in those positions. 

This change corrects language to make it consistent with proper 
and current usage. 
No comments were received. 
The amendment is adopted under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 
Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 
This adopted change does not affect other rules or statutes. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005144 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: December 22, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 463-5505 

♦ ♦ ♦ 

SUBCHAPTER B. EXISTING LOCKUP 
DESIGN, CONSTRUCTION AND FURNISHING 
REQUIREMENTS 
37 TAC §261.262 

The Texas Commission on Jail Standards adopts §261.262, 
concerning audible communication, without changes to the 
proposed text as published in the September 18, 2020, issue 
of the Texas Register (45 TexReg 6582). The rule will not be 
republished. 
The rules use antiquated language, calling county jailers "cor-
rections officers," or "guards." These titles are no longer correct. 
County jails employ jailers in those positions. 
This change corrects language to make it consistent with proper 
and current usage. 
No comments were received. 
The amendment is proposed under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 
Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. This proposed 
change does not affect other rules or statutes. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005145 
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Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: December 22, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 463-5505 

♦ ♦ ♦ 

SUBCHAPTER C. EXISTING MINIMUM 
SECURITY DESIGN, CONSTRUCTION AND 
FURNISHING REQUIREMENTS 
37 TAC §261.357 

The Texas Commission on Jail Standards adopts a non-sub-
stantive change to §261.357, concerning audible communica-
tion, without changes to the proposed text as published in the 
September 18, 2020, issue of the Texas Register (45 TexReg 
6582). The amended rule will not be republished. 
The current rule uses antiquated language, calling county jailers 
"corrections officers," or "guards." These titles are no longer cor-
rect. County jails employ jailers in those positions. 
This change corrects language to make it consistent with proper 
and current usage. 
No comments were received. 
The amendment is adopted under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 
Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. 
This adopted change does not affect other rules or statutes. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005147 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: December 22, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 463-5505 

♦ ♦ ♦ 

CHAPTER 273. HEALTH SERVICES 
37 TAC §273.7, §273.8 

The Texas Commission on Jail Standards adopts a non-substan-
tive change to §273.7(b) and §273.8(4)(A) concerning the tu-
berculosis screening plan and changing the term "Tuberculosis 
Elimination Division of the Department of State Health Services" 
to "appropriate branch of the Department of State Health Ser-
vices," without changes to the proposed text as published in the 
September 18, 2020, issue of the Texas Register (45 TexReg 
6583). The rules will not be republished. 

Recently, the name of the division within the Department of State 
Health Services to which the rule refers changed, necessitat-
ing that the division name be changed the Texas Administrative 
Code. 
This adoption enables the rule to remain appropriate and correct 
even if the title or duties of the particular State Health Services 
Division changes again. 
No comments were received. 
The amendment is adopted under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission 
on Jail Standards to adopt reasonable rules and procedures 
establishing minimum standards for the construction, equip-
ment, maintenance, and operation of county jails. This adopted 
change does not affect other rules or statutes. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005148 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: December 22, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 463-5505 

♦ ♦ ♦ 

CHAPTER 275. SUPERVISION OF INMATES 
37 TAC §§275.1, 275.2, 275.6 

The Texas Commission on Jail Standards adopts a non-substan-
tive change to §§275.1, 275.2, and 275.6, concerning the super-
vision of county jail inmates, without changes to the proposed 
text as published in the September 18, 2020, issue of the Texas 
Register (45 TexReg 6584). The rule will not be republished. 
The rules use antiquated language, calling county jailers "cor-
rections officers," or "guards." These titles are no longer correct. 
County jails employ jailers in those positions. 
This change corrects language to make it consistent with proper 
and current usage. 
No comments were received. 
The amendment is proposed under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 
Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. This proposed 
change does not affect other rules or statutes. 
The amendment is proposed under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 
Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. This proposed 
change does not affect other rules or statutes. 
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The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005149 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: December 22, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 463-5505 

♦ ♦ ♦ 

CHAPTER 279. SANITATION 
37 TAC §279.1 

The Texas Commission on Jail Standards adopts a non-substan-
tive change to §279.1(1), concerning changing the term "correc-
tions officer" and "guard" to "jailer" in the context of county jail 
sanitation plans, without changes to the proposed text as pub-
lished in the September 18, 2020, issue of the Texas Register 
(45 TexReg 6585). The rule will not be republished. 
The rules use antiquated language, calling county jailers "cor-
rections officers," or "guards." These titles are no longer correct. 
County jails employ jailers in those positions. 
This change corrects language to make it consistent with proper 
and current usage. 
No comments were received. 
The amendment is adopted under the authority of Government 
Code, Chapter 511, which authorizes the Texas Commission on 
Jail Standards to adopt reasonable rules and procedures es-
tablishing minimum standards for the construction, equipment, 
maintenance, and operation of county jails. This adoption does 
not affect other rules or statutes. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005150 
Brandon Wood 
Executive Director 
Texas Commission on Jail Standards 
Effective date: December 22, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 463-5505 

♦ ♦ ♦ 
TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 

CHAPTER 9. INTELLECTUAL DISABILITY 
SERVICES--MEDICAID STATE OPERATING 
AGENCY RESPONSIBILITIES 
As required by Texas Government Code §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished 
effective September 1, 2017, after all of its functions were trans-
ferred to the Texas Health and Human Services Commission 
(HHSC) in accordance with Texas Government Code §531.0201 
and §531.02011. Rules of the former DADS are codified in Title 
40, Part 1, and will be repealed or administratively transferred 
to Title 26, Health and Human Services, as appropriate. Until 
such action is taken, the rules in Title 40, Part 1 govern func-
tions previously performed by DADS that have transferred to 
HHSC. Texas Government Code §531.0055, requires the Exec-
utive Commissioner of HHSC to adopt rules for the operation and 
provision of services by the health and human services system, 
including rules in Title 40, Part 1. Therefore, the Executive Com-
missioner of HHSC adopts amendments to §9.153 in Subchap-
ter D, Home and Community-based Services (HCS) Program 
and Community First Choice (CFC) and §9.553 in Subchapter 
N, Texas Home Living (TxHmL) Program and Community First 
Choice (CFC), in Title 40, Part 1, Chapter 9, Intellectual Disabil-
ity Services--Medicaid State Operating Agency Responsibilities. 
The amendments to §9.153 and §9.553 are adopted without 
changes to the proposed text as published in the September 
11, 2020, issue of the Texas Register (45 TexReg 6329). These 
rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The amendments are necessary to revise the definitions of "pro-
visional contract" and "standard contract" to ensure consistency 
with the definitions of those terms in Title 40, Part 1, Chapter 
49, Contracting for Community Services. HHSC is also adopt-
ing amendments to Chapter 49 to allow HHSC to limit a pro-
visional contract to a term of no more than three years, and a 
standard contract to a term of no more than five years. The 
Chapter 49 amendments are adopted elsewhere in this issue of 
the Texas Register. The amendments specify that the maximum 
term lengths do not include any extensions to which HHSC and 
a contractor may agree. 
COMMENTS 

The 31-day comment period ended October 12, 2020. 
During this period, HHSC did not receive any comments regard-
ing the proposed rules. 
SUBCHAPTER D. HOME AND COMMUNITY-
BASED SERVICES (HCS) PROGRAM AND 
COMMUNITY FIRST CHOICE (CFC) 
40 TAC §9.153 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad rule-
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making authority; and Texas Human Resources Code, §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005178 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

♦ ♦ ♦ 

SUBCHAPTER N. TEXAS HOME LIVING 
(TXHML) PROGRAM AND COMMUNITY 
FIRST CHOICE (CFC) 
40 TAC §9.553 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005179 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 20, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

♦ ♦ ♦ 

CHAPTER 42. DEAF BLIND WITH MULTIPLE 
DISABILITIES (DBMD) PROGRAM AND 
COMMUNITY FIRST CHOICE (CFC) SERVICES 
SUBCHAPTER A. INTRODUCTION 

40 TAC §42.103 

As required by Texas Government Code §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished 
effective September 1, 2017, after all of its functions were trans-
ferred to the Texas Health and Human Services Commission 
(HHSC) in accordance with Texas Government Code §531.0201 
and §531.02011. Rules of the former DADS are codified in Title 
40, Part 1, and will be repealed or administratively transferred to 
Title 26, Health and Human Services, as appropriate. Until such 
action is taken, the rules in Title 40, Part 1 govern functions previ-
ously performed by DADS that have transferred to HHSC. Texas 
Government Code §531.0055, requires the Executive Commis-
sioner of HHSC to adopt rules for the operation and provision 
of services by the health and human services system, including 
rules in Title 40, Part 1. Therefore, the Executive Commissioner 
of HHSC adopts an amendment to §42.103 in Title 40, Part 1, 
Chapter 42, Deaf Blind with Multiple Disabilities (DBMD) Pro-
gram and Community First Choice (CFC) Services. 
The amendment to §42.103 is adopted without changes to the 
proposed text as published in the September 11, 2020, issue 
of the Texas Register (45 TexReg 6331). This rule will not be 
republished. 
BACKGROUND AND JUSTIFICATION 

The amendment is necessary to revise the definition of "con-
tract" to ensure consistency with the definitions of "provisional 
contract" and "standard contract" in Title 40, Part 1, Chapter 49, 
Contracting for Community Services. HHSC is adopting amend-
ments to Chapter 49 to allow HHSC to limit a provisional contract 
to a term of no more than three years, and a standard contract 
to a term of no more than five years. The Chapter 49 amend-
ments are adopted elsewhere in this issue of the Texas Register. 
The amendments specify that the maximum term lengths do not 
include any extensions to which HHSC and a contractor may 
agree. 
COMMENTS 

The 31-day comment period ended October 12, 2020. 
During this period, HHSC did not receive any comments regard-
ing the proposed rules. 
STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005180 
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Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

♦ ♦ ♦ 

CHAPTER 45. COMMUNITY LIVING 
ASSISTANCE AND SUPPORT SERVICES AND 
COMMUNITY FIRST CHOICE (CFC) SERVICES 
SUBCHAPTER A. GENERAL PROVISIONS 
40 TAC §45.103 

As required by Texas Government Code §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished 
effective September 1, 2017, after all of its functions were trans-
ferred to the Texas Health and Human Services Commission 
(HHSC) in accordance with Texas Government Code §531.0201 
and §531.02011. Rules of the former DADS are codified in Title 
40, Part 1, and will be repealed or administratively transferred to 
Title 26, Health and Human Services, as appropriate. Until such 
action is taken, the rules in Title 40, Part 1 govern functions previ-
ously performed by DADS that have transferred to HHSC. Texas 
Government Code §531.0055, requires the Executive Commis-
sioner of HHSC to adopt rules for the operation and provision 
of services by the health and human services system, includ-
ing rules in Title 40, Part 1. Therefore, the Executive Commis-
sioner of HHSC adopts amendments to §45.103 in Title 40, Part 
1, Chapter 45, Community Living Assistance and Support Ser-
vices and Community First Choice (CFC) Services. 
The amendment to §45.103 is adopted without changes to the 
proposed text as published in the September 11, 2020, issue 
of the Texas Register (45 TexReg 6332). This rule will not be 
republished. 
BACKGROUND AND JUSTIFICATION 

The amendment is necessary to revise the definition of "con-
tract" to ensure consistency with the definitions of "provisional 
contract" and "standard contract" in Title 40, Part 1, Chapter 49, 
Contracting for Community Services. HHSC is adopting amend-
ments to Chapter 49 to allow HHSC to limit a provisional contract 
to a term of no more than three years, and a standard contract 
to a term of no more than five years. The Chapter 49 amend-
ments are adopted elsewhere in this issue of the Texas Register. 
The amendments specify that the maximum term lengths do not 
include any extensions to which HHSC and a contractor may 
agree. 
COMMENTS 

The 31-day comment period ended October 12, 2020. 
During this period, HHSC did not receive any comments regard-
ing the proposed rules. 
STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 

Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005181 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

♦ ♦ ♦ 

CHAPTER 49. CONTRACTING FOR 
COMMUNITY SERVICES 
As required by Texas Government Code §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished 
effective September 1, 2017, after all of its functions were trans-
ferred to the Texas Health and Human Services Commission 
(HHSC) in accordance with Texas Government Code §531.0201 
and §531.02011. Rules of the former DADS are codified in Title 
40, Part 1, and will be repealed or administratively transferred 
to Title 26, Health and Human Services, as appropriate. Until 
such action is taken, the rules in Title 40, Part 1 govern func-
tions previously performed by DADS that have transferred to 
HHSC. Texas Government Code §531.0055, requires the Exec-
utive Commissioner of HHSC to adopt rules for the operation and 
provision of services by the health and human services system, 
including rules in Title 40, Part 1. Therefore, the Executive Com-
missioner of HHSC adopts amendments to §§49.102, 49.208 -
49.210, 49.532, 49.551, 49.601, and 49.702; and new §49.561 
in Title 40, Part 1, Chapter 49, Contracting for Community Care 
Services. 
The amendments to §§49.102, 49.208 - 49.210, 49.532, 49.551, 
49.601, and 49.702; and new §49.561 are adopted without 
changes to the proposed text as published in the September 
11, 2020, issue of the Texas Register (45 TexReg 6333). These 
rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

Chapter 49, Contracting for Community Services, governs con-
tracting with HHSC to provide the community-based services for 
which DADS previously contracted. The amendments and new 
rule are necessary to limit a provisional contract to a term of no 
more than three years, and a standard contract to a term of no 
more than five years, not including any contract extensions. 
The rules also implement changes in the enrollment and renewal 
processes for contractors subject to Chapter 49 and change a 
standard contract from being open-ended to having a term of no 
more than five years. HHSC will determine, before each provi-
sional or standard contract term expires, whether the contractor 
will be offered a standard contract. This operational change will 

45 TexReg 9234 December 18, 2020 Texas Register 



ensure that HHSC contracts for community-based services are 
routinely reviewed and updated to contain current contract pro-
visions. 
COMMENTS 

The 31-day comment period ended October 12, 2020. 
During this period, HHSC did not receive any comments regard-
ing the proposed rules. 
SUBCHAPTER A. APPLICATION AND 
DEFINITIONS 
40 TAC §49.102 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005171 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

♦ ♦ ♦ 

SUBCHAPTER B. CONTRACTOR 
ENROLLMENT 
40 TAC §§49.208 - 49.210 

STATUTORY AUTHORITY 

The amendments are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies; Texas Gov-
ernment Code §531.021, which provides HHSC with the author-
ity to administer federal funds and plan and direct the Medicaid 
program in each agency that operates a portion of the Medic-
aid program; Texas Government Code §531.033, which provides 
the Executive Commissioner of HHSC with broad rulemaking au-
thority; and Texas Human Resources Code, §32.021, which pro-
vides that HHSC shall adopt necessary rules for the proper and 
efficient operation of the Medicaid program. 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005172 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

♦ ♦ ♦ 

SUBCHAPTER E. ENFORCEMENT BY HHSC, 
TERMINATION BY CONTRACTOR, AND NO 
OFFER OF STANDARD CONTRACT BY HHSC 
DIVISION 4. SANCTIONS 
40 TAC §49.532 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005173 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

♦ ♦ ♦ 

DIVISION 6. CONTRACTOR TERMINATING 
CONTRACT OR NOT ENTERING INTO 
STANDARD CONTRACT 
40 TAC §49.551 

STATUTORY AUTHORITY 

ADOPTED RULES December 18, 2020 45 TexReg 9235 



♦ ♦ ♦ 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005174 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

♦ ♦ ♦ 

DIVISION 7. HHSC DOES NOT OFFER A 
STANDARD CONTRACT 
40 TAC §49.561 

STATUTORY AUTHORITY 

The new section is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005175 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

SUBCHAPTER F. REVIEW BY HHSC OF 
EXPIRING OR TERMINATED CONTRACT 
40 TAC §49.601 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005176 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

♦ ♦ ♦ 

SUBCHAPTER G. APPLICATION DENIAL 
PERIOD 
40 TAC §49.702 

STATUTORY AUTHORITY 

The amendment is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.021, which provides HHSC with the 
authority to administer federal funds and plan and direct the 
Medicaid program in each agency that operates a portion of the 
Medicaid program; Texas Government Code §531.033, which 
provides the Executive Commissioner of HHSC with broad rule-
making authority; and Texas Human Resources Code, §32.021, 
which provides that HHSC shall adopt necessary rules for the 
proper and efficient operation of the Medicaid program. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005177 

45 TexReg 9236 December 18, 2020 Texas Register 



Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: September 11, 2020 
For further information, please call: (512) 438-5609 

♦ ♦ ♦ 

CHAPTER 51. MEDICALLY DEPENDENT 
CHILDREN PROGRAM 
As required by Texas Government Code §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished 
effective September 1, 2017, after all of its functions were trans-
ferred to the Texas Health and Human Services Commission 
(HHSC) in accordance with Texas Government Code §531.0201 
and §531.02011. 
Rules of the former DADS are codified in Title 40, Part 1, 
and will be repealed or administratively transferred to Title 
26, Health and Human Services, as appropriate. Until such 
action is taken, the rules in Title 40, Part 1 govern functions 
previously performed by DADS that have transferred to HHSC. 
Texas Government Code §531.0055, requires the Executive 
Commissioner of HHSC to adopt rules for the operation and 
provision of services by the health and human services system, 
including rules in Title 40, Part 1. Therefore, the Executive 
Commissioner of HHSC adopts the repeal of rules in Texas 
Administrative Code (TAC) Title 40, Part 1, Chapter 51, con-
cerning Medically Dependent Children Program consisting of 
§§51.101, 51.103, 51.201, 51.203, 51.207, 51.211, 51.213, 
51.215, 51.217, 51.219, 51.221, 51.231, 51.233, 51.235, 
51.237, 51.241, 51.243, 51.245, 51.247, 51.251, 51.301, 
51.303, 51.305, 51.307, 51.309, 51.321, 51.323, 51.325, 
51.327, 51.329, 51.331, 51.401, 51.403, 51.405, 51.407, 
51.409, 51.411, 51.413, 51.415, 51.417, 51.418, 51.419, 
51.421, 51.423, 51.431, 51.433, 51.441, 51.461, 51.463, 
51.465, 51.471, 51.473, 51.475, 51.477, 51.479, 51.481, 
51.483, 51.485, 51.505, 51.509, 51.511, 51.513, and 51.515 
are adopted without changes to the proposed text as published 
in the July 24, 2020, issue of the Texas Register (45 TexReg 
5133). These rules will not be republished. 
BACKGROUND AND JUSTIFICATION 

The purpose of the adoption is to repeal obsolete rules for the 
Medically Dependent Children Program (MDCP), a Medicaid 
§1915(c) waiver program that provides medical assistance ben-
efits to children and young adults. The rules in 40 TAC, Chapter 
51 governed the delivery of MDCP under a fee-for-service 
payment system. 
Senate Bill 7, 83rd Legislature, Regular Session, 2013, 
amended the Texas Government Code, Chapter 533, by adding 
§533.00253, STAR Kids Medicaid Managed Care Program. 
Section 533.00253 required HHSC to establish a STAR Kids 
capitated managed care program to provide medical assistance 
benefits to children with disabilities. Section 533.00253 also 
required HHSC to provide medical assistance benefits through 
the STAR Kids managed care program to children who were 
receiving benefits in MDCP. 
HHSC adopted managed care rules in 1 TAC, Chapter 353, 
Medicaid Managed Care, including §353.1155, Medically De-
pendent Children Program, effective November 1, 2016, that 
govern MDCP services provided under a Medicaid managed 

care program. On November 1, 2016, HHSC transitioned 
children and young adults enrolled in MDCP to the Medicaid 
managed care program. 
In addition to adopting MDCP rules in 1 TAC §353.1155, HHSC 
staff completed an analysis in January 2018, to ensure that all 
MDCP requirements under managed care were included in the 
Uniform Managed Care Contract, Uniform Managed Care Man-
ual, STAR Kids Managed Care Contract, STAR Health Managed 
Care Contract, or the STAR Kids Handbook, as applicable. 
COMMENTS 

The 31-day comment period ended August 24, 2020. 
During this period, HHSC did not receive any comments regard-
ing the proposed rules. 
SUBCHAPTER A. INTRODUCTION 
40 TAC §51.101, §51.103 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005155 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

SUBCHAPTER B. ELIGIBILITY, 
ENROLLMENT, AND SERVICES 
DIVISION 1. ELIGIBILITY 
40 TAC §§51.201, 51.203, 51.207 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 

ADOPTED RULES December 18, 2020 45 TexReg 9237 



♦ ♦ ♦ 

Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005156 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 2. ENROLLMENT 
40 TAC §§51.211, 51.213, 51.215, 51.217, 51.219, 51.221 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005157 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 3. SERVICES 
40 TAC §§51.231, 51.233, 51.235, 51.237, 51.241, 51.243,
51.245, 51.247 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005158 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 4. APPEALS 
40 TAC §51.251 

STATUTORY AUTHORITY 

The repeal is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeal affects Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005159 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 
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SUBCHAPTER C. RESPONSIBILITIES OF 
THE INDIVIDUAL IN SECURING ADAPTIVE 
AIDS AND MINOR HOME MODIFICATIONS 
DIVISION 1. ADAPTIVE AIDS 
40 TAC §§51.301, 51.303, 51.305, 51.307, 51.309 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005160 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 2. MINOR HOME MODIFICATIONS 
40 TAC §§51.321, 51.323, 51.325, 51.327, 51.329, 51.331 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005161 

Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

SUBCHAPTER D. PROVIDER REQUIRE-
MENTS 
DIVISION 1. CONTRACTING REQUIRE-
MENTS 
40 TAC §§51.401, 51.403, 51.405, 51.407, 51.409 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005162 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 2. SERVICE DELIVERY 
REQUIREMENTS FOR ALL PROVIDERS 
40 TAC §§51.411, 51.413, 51.415, 51.417 - 51.419 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 

ADOPTED RULES December 18, 2020 45 TexReg 9239 



The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005163 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 3. SERVICE DELIVERY 
REQUIREMENTS FOR RESPITE AND 
FLEXIBLE FAMILY SUPPORT SERVICES 
40 TAC §51.421, §51.423 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005164 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 4. SERVICE DELIVERY 
REQUIREMENTS FOR HOST FAMILIES 
40 TAC §51.431, §51.433 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005165 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 5. SERVICE DELIVERY 
REQUIREMENTS FOR CONSUMER DIRECTED 
SERVICES 
40 TAC §51.441 

STATUTORY AUTHORITY 

The repeal is adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeal affects Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005166 
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Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 7. SERVICE DELIVERY 
REQUIREMENTS FOR ADAPTIVE AIDS 
40 TAC §§51.461, 51.463, 51.465 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005167 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 8. SERVICE DELIVERY 
REQUIREMENTS FOR MINOR HOME 
MODIFICATIONS 
40 TAC §§51.471, 51.473, 51.475, 51.477, 51.479 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 

The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005168 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

DIVISION 9. SERVICE DELIVERY 
REQUIREMENTS FOR EMPLOYEE 
ASSISTANCE AND SUPPORTED 
EMPLOYMENT 
40 TAC §§51.481, 51.483, 51.485 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005169 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

SUBCHAPTER E. CLAIMS PAYMENT AND 
DOCUMENTATION 
40 TAC §§51.505, 51.509, 51.511, 51.513, 51.515 
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STATUTORY AUTHORITY 

The repeals are adopted under Texas Government Code 
§531.0055, which provides that the Executive Commissioner 
of HHSC shall adopt rules for the operation and provision of 
services by the health and human services agencies; Texas 
Government Code §531.033, which provides the Executive 
Commissioner of HHSC with broad rulemaking authority; Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal Medicaid program in Texas 
and Texas Human Resources Code §32.021. 
The adopted repeals affect Texas Human Resources Code 
Chapter 32, and Texas Government Code Chapter 531. No 
other statutes, articles, or codes are affected by this adoption. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 2, 
2020. 
TRD-202005170 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 22, 2020 
Proposal publication date: July 24, 2020 
For further information, please call: (512) 438-3501 

♦ ♦ ♦ 

CHAPTER 68. ELECTRONIC VISIT 
VERIFICATION (EVV) SYSTEM 
40 TAC §§68.101 - 68.103 

As required by Texas Government Code §531.0202(b), the De-
partment of Aging and Disability Services (DADS) was abolished 
effective September 1, 2017, after all of its functions were trans-
ferred to the Texas Health and Human Services Commission 
(HHSC) in accordance with Texas Government Code §531.0201 
and §531.02011. Rules of the former DADS are codified in Title 
40, Part 1, and will be repealed or administratively transferred to 
Title 26, Health and Human Services, as appropriate. Until such 
action is taken, the rules in Title 40, Part 1 govern functions previ-
ously performed by DADS that have transferred to HHSC. Texas 
Government Code §531.0055, requires the Executive Commis-
sioner of HHSC to adopt rules for the operation and provision 
of services by the health and human services system, includ-
ing rules in Title 40, Part 1. Therefore, the Executive Commis-
sioner of HHSC adopts the repeals of §§68.101, concerning Ap-
plication; 68.102, concerning Definitions; and 68.103, concern-
ing Use and Availability of EVV System. 
The repeals of §§68.101 - 68.103 are adopted without changes 
to the proposed text as published in the September 18, 2020, 
issue of the Texas Register (45 TexReg 6586). These rules will 
not be republished. 
BACKGROUND AND JUSTIFICATION 

The repeals delete rules that are unnecessary or duplicative from 
the Texas Administrative Code (TAC). The new rules for EVV are 
adopted in 1 TAC Chapter 354, published elsewhere in this issue 
of the Texas Register. 

COMMENTS 

The 31-day comment period ended on October 19, 2020. 
During this period, HHSC did not receive any comments regard-
ing the repeals of the rules. 
STATUTORY AUTHORITY 

The rule repeals are authorized by Texas Government Code 
§531.0055, which provides that the Executive Commissioner of 
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services system; Texas Gov-
ernment Code §531.033, which provides the Executive Com-
missioner of HHSC with broad rulemaking authority; and Texas 
Human Resources Code §32.021 and Texas Government Code 
§531.021(a), which provide HHSC with the authority to adminis-
ter the federal medical assistance (Medicaid) program in Texas. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 3, 
2020. 
TRD-202005208 
Karen Ray 
Chief Counsel 
Department of Aging and Disability Services 
Effective date: December 23, 2020 
Proposal publication date: September 18, 2020 
For further information, please call: (512) 438-4809 

♦ ♦ ♦ 

PART 19. DEPARTMENT OF FAMILY 
AND PROTECTIVE SERVICES 

CHAPTER 700. CHILD PROTECTIVE 
SERVICES 
SUBCHAPTER M. SUBSTITUTE-CARE 
SERVICES 
DIVISION 1. GENERAL 
40 TAC §700.1334 

The Department of Family and Protective Services (DFPS) 
adopts new rule §700.1334 in Chapter 700, concerning Child 
Protective Services. The rule is adopted with a non-substantive 
grammatical change to the proposed text published in the 
September 4, 2020, issue of the Texas Register (45 TexReg 
6219). The rule will be republished. 
BACKGROUND AND JUSTIFICATION 

The justification of the rule change is to comply with House Bill 
(HB) 781, which was enacted into law by the 86th Texas Legisla-
ture September 1, 2019. HB 781, among other things, requires 
DFPS by rule to establish DFPS's strategy to develop trauma-in-
formed protocols for reducing the number of incidents in which 
a child in the conservatorship of DFPS runs away from a resi-
dential treatment center; and balance measures aimed at pro-
tecting child safety with federal and state requirements related 
to normalcy and decision making under the reasonable and pru-
dent parent standard prescribed by 42 U.S.C. § 675 and Family 
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Code §§ 264.001 and 264.125. Recognizing the importance of 
having a runaway prevention strategy that encompasses all chil-
dren and youth in DFPS conservatorship, the rule includes all 
contracted and non-contracted placements, in addition to resi-
dential treatment centers. 
COMMENTS 

The 30-day comment period ended October 4, 2020. During 
this period, DFPS did not receive any comments regarding the 
proposed rules. 
STATUTORY AUTHORITY 

The adopted rule implements Human Resources Code § 40.043, 
enacted pursuant to HB 781, 86th Legislature, R.S. (2019). 
The rule is adopted under Human Resources Code (HRC) 
§40.027, which provides that the DFPS commissioner shall 
adopt rules for the operation and provision of services by the 
department. 
No other statutes, rules, or regulations are impacted by the re-
peal of these rules. 
§700.1334. What strategies does DFPS implement to reduce the num-
ber of incidents in which a child in its conservatorship runs away? 

(a) DFPS has established policy and protocols that guide case-
workers in providing support and information to kinship and other 
non-contracted caregivers of children in DFPS conservatorship to pre-
vent and reduce the occurrence of runaway incidents. The protocols: 

(1) address child safety while promoting normalcy; 

(2) include guidelines for identifying children who might 
be at risk of running away from their placement; 

(3) require caregivers to use the reasonable and prudent 
parent standard when making decisions regarding the child; and 

(4) are trauma-informed. 

(b) DFPS contracts with residential child care providers in-
clude a provision that requires the providers to maintain policy and 
protocols to prevent and reduce the occurrence of runaway incidents 
by children in DFPS conservatorship that are placed in their operations 
and/or foster homes. The contracts require that the protocols: 

(1) address child safety while promoting normalcy; 

(2) include guidelines for identifying children who might 
be at risk of running away from their placement; 

(3) require caregivers to use the reasonable and prudent 
parent standard when making decisions regarding the child; and 

(4) be trauma-informed. 

(c) In this section, the following terms have the following 
meaning: 

(1) "Normalcy" has the same definition as specified in 
§748.701 of title 26 (relating to What is "normalcy"?) and §749.2601 
of title 26 (relating to What is "normalcy"?). For purposes of this 
DFPS section, "age-appropriate normalcy activity" means an activity 
or experience as defined in Texas Family Code §264.001(1). 

(2) "Reasonable and prudent parent standard" has the same 
definition as specified in §748.705 of title 26 (relating to What is the 
"reasonable and prudent parent standard"?) and §749.2605 of title 26 
(relating to What is the "reasonable and prudent parent standard"?). 

(3) "Runaway" incident is defined as a type of unauthorized 
absence where a child who has left the child's placement on the child's 

own accord and without permission from the caregiver, does not appear 
to have the intent to return and is unable to be located. An unauthorized 
absence in which the child has temporarily left the placement without 
permission from the caregiver but intends to return, is not considered 
a runaway incident for purposes of this DFPS section. For the defini-
tion of an unauthorized absence, see §748.301(3) of title 26 (relating 
to What do certain terms mean in this subchapter?) and §749.501(3) 
of title 26 (relating to What do certain terms mean in this subchapter?) 
for the definition of an unauthorized absence. 

(4) "Trauma-informed" has the same definition as specified 
in §748.43(70) of title 26 (relating to What do certain words and terms 
mean in this chapter?) and §749.43(72) of title 26 (relating to What do 
certain words and terms mean in this chapter?). 

The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005106 
Tiffany Roper 
General Counsel 
Department of Family and Protective Services 
Effective date: December 21, 2020 
Proposal publication date: September 4, 2020 
For further information, please call: (512) 438-3397 

♦ ♦ ♦ 

PART 20. TEXAS WORKFORCE 
COMMISSION 

CHAPTER 800. GENERAL ADMINISTRATION 
The Texas Workforce Commission (TWC) adopts amendments 
to the following section of Chapter 800, relating to General 
Administration, without changes to the text as published in the 
September 25, 2020, issue of the Texas Register (45 TexReg 
6758): 
Subchapter B. Allocations, §800.68 

TWC adopts the following new section to Chapter 800, relating to 
General Administration, without changes the text as published in 
the September 25, 2020, issue of the Texas Register (45 TexReg 
6758): 
Subchapter F. Interagency Matters, §800.206 

The amended and new sections will not be republished. 
PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

House Bill (HB) 3 and HB 1949, enacted by the 86th Texas Leg-
islature, Regular Session (2019), require TWC to develop rules 
to implement that legislation. 
HB 3, §1.046 added Texas Education Code, §48.302, concern-
ing Subsidy for High School Equivalency Examination for Certain 
Individuals. This section requires the Texas Education Agency 
(TEA) to enter into a memorandum of understanding with TWC 
when transferring funds to provide a subsidy for the cost of a high 
school equivalency exam for individuals who are 21 years of age 
or older. Texas Education Code, §48.302 also requires TWC to 
develop rules addressing program implementation and eligibil-
ity requirements for this subsidy program, which TWC adopts in 
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new 40 TAC Chapter 805, Subchapter E, High School Equiva-
lency Subsidy Program. 
Additionally, HB 1949 amended Texas Labor Code, §315.007, 
Performance Incentive Funding, dedicated to the process for 
awarding performance-based funds to Adult Education and Liter-
acy (AEL) grantees, and added Texas Labor Code, §315.007(c), 
(d), and (e) to include new performance-based funding criteria 
for AEL programs to receive performance-based funds. These 
new criteria relate to enrollment and performance benchmarks 
for enrollment in a high school equivalency program or postsec-
ondary ability-to-benefit program and achievement measures for 
AEL students enrolled in such programs by the end of the pro-
gram year. 
Both HB 3 and HB 1949 went into effect September 1, 2019. 
To implement HB 1949, on October 8, 2019, TWC's 
three-member Commission (Commission) approved the per-
formance-based funding criteria for AEL Program Year 2019 -
2020 (PY'19 - '20) and also approved the performance criteria 
for performance-based funding in PY'20 - '21. Additionally, 
the Commission approved a performance-based measure for 
grant recipients meeting milestones toward enrollment and the 
performance measures required under HB 1949 and requested 
that rules be developed to address this measure. 
For the high school equivalency subsidy program, TEA appropri-
ated $750,000 each year of the 2020 - 2021 biennium. In early 
2020, TEA and TWC worked with the two high school equiva-
lency test publishers approved to operate in Texas, Pearson for 
the GED and ETS for the HiSET, to create a process that would 
be administratively efficient for programs managing the distribu-
tion of the subsidy at the local level to eligible and test-ready 
individuals. On February 10, 2020, TEA and TWC entered into 
an interagency contract to transfer funds to TWC to implement 
this program. While TWC moved forward to develop rules, the 
COVID-19 pandemic impacted TWC's ability to implement the 
program. 
On May 8, 2020, TWC submitted a letter to the Legislative Bud-
get Board requesting any unexpended and unobligated funds for 
the subsidy program from the current fiscal year be transferable 
to the next fiscal year beginning September 1, 2020. In this re-
quest, TWC noted that the reasons it had been unable to expend 
funding for this program were the lack of remote testing options 
from Pearson and ETS (both of which were in early stages of im-
plementing remote testing guidelines) and the closures of most 
high school equivalency testing centers and their unknown future 
reopening status. Additionally, TWC noted that all appropriated 
funds for the subsidy program would be fully obligated by the 
end of the biennium. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 
SUBCHAPTER B. ALLOCATIONS 

TWC adopts the following amendments to Subchapter B: 
§800.68. Adult Education and Literacy 

Section 800.68 is amended to add criteria for perfor-
mance-based funding benchmarks for high school equivalency 

and postsecondary ability-to-benefit enrollment and achieve-
ments in new §800.68(g) and includes a definition for "post-
secondary ability-to-benefit program." New language allows 
grant recipients that meet milestones toward the performance 
measures outlined in HB 1949 to receive performance-based 
funding. It further clarifies that the Commission will approve 
the award of AEL grant funds, as is required under HB 1949 
and other guidance received from the legislature. Additionally, 
two technical edits are made to change an outdated reference 
from Workforce Investment Act to the Workforce Innovation and 
Opportunity Act (WIOA) and to correct a misspelled word. 
As the definition of "postsecondary ability-to-benefit program" in 
HB 1949 does not align with the federal definition for "Pell Grant 
Ability-to-Benefit," the rule emphasizes that this definition relates 
to performance-based funding criteria for AEL programs and is 
modified to align with federal AEL performance measure defini-
tions under WIOA. 
The performance funding benchmarks require that 25 percent of 
all participants served in the program year be enrolled in a high 
school equivalency subsidy program or a postsecondary ability-
to-benefit program, and at least 70 percent of those participants 
who exited to achieve a high school equivalency or recognized 
postsecondary credential. 
SUBCHAPTER F. INTERAGENCY MATTERS 

TWC adopts the following new section to Subchapter F: 
§800.206. Interagency Contract with the Texas Education 
Agency 

New §800.206 adopts by reference the terms of an interagency 
contract entered into with the TEA, as required by Texas Educa-
tion Code, §48.302, relating to the transfer of funds to implement 
a high school equivalency subsidy program, set out in adopted 
40 TAC Chapter 805, Subchapter E, §§805.71 - 805.73. 
TWC hereby certifies that the rules have been reviewed by legal 
counsel and found to be within TWC's legal authority to adopt. 
PART III. PUBLIC COMMENT 

The public comment period closed on October 26, 2020. No 
comments were received. 
SUBCHAPTER B. ALLOCATIONS 
40 TAC §800.68 

STATUTORY AUTHORITY 

The rule is adopted under Texas Labor Code, §301.0015 and 
§302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities. 
The adopted rule affects Title 4, Texas Labor Code, particularly 
Chapters 301 and 302. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005102 
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Dawn Cronin 
Director, Workforce Program Policy 
Texas Workforce Commission 
Effective date: December 21, 2020 
Proposal publication date: September 25, 2020 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER F. INTERAGENCY MATTERS 
40 TAC §800.206 

The rule is adopted under Texas Labor Code, §301.0015 and 
§302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities. 
The adopted rule affects Title 4, Texas Labor Code, particularly 
Chapters 301 and 302. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005103 
Dawn Cronin 
Director, Workforce Program Policy 
Texas Workforce Commission 
Effective date: December 21, 2020 
Proposal publication date: September 25, 2020 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

CHAPTER 802. INTEGRITY OF THE TEXAS 
WORKFORCE SYSTEM 
The Texas Workforce Commission (TWC) adopts amendments 
to the following sections of Chapter 802, relating to the Integrity 
of the Texas Workforce System, without changes, as published 
in the October 2, 2020, issue of the Texas Register (45 TexReg 
6984): 
Subchapter I. Workforce Awards, §§802.161 - 802.163 and 
802.165 

TWC adopts the repeal of the following sections of Chapter 802, 
relating to the Integrity of the Texas Workforce System, without 
changes, as published in the October 2, 2020, issue of the Texas 
Register (45 TexReg 6984): 
Subchapter I. Workforce Awards, §802.164 and §§802.166 -
802.169 

TWC adopts the following new section to Chapter 802, relating 
to the Integrity of the Texas Workforce System, without changes, 
as published in the October 2, 2020, issue of the Texas Register 
(45 TexReg 6984): 
Subchapter I. Workforce Awards, §802.166 and §802.167 

The rules will not be republished. 
PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

The purpose of the Chapter 802 rule change is to amend Sub-
chapter I. 
Subchapter I describes the process through which TWC's 
three-member Commission (Commission) may establish mon-
etary and nonmonetary awards to encourage, recognize, and 
reward the innovative efforts and exceptional performance 
of Local Workforce Development Boards (Boards) and Adult 
Education and Literacy (AEL) grant recipients in serving Texas 
workforce system customers. 
The rules in Chapter 802, Subchapter I have been in place 
since February 2011. The services administered by TWC have 
since expanded, and federal regulations authorizing many of 
TWC's programs have changed. Chapter 802 rule amendments 
were last adopted in February 2014 to address the transfer of 
the AEL program in 2013 and included provisions related to 
incentive awards. Additionally, in 2014, the president signed 
into law the Workforce Innovation and Opportunity Act (WIOA), 
which repealed and replaced the Workforce Investment Act of 
1998 (WIA). WIA required that states provide incentive grants 
to Boards as a required statewide activity. WIOA changed 
the classification of incentive grants from a required statewide 
activity to an allowable statewide activity. Finally, in 2016, the 
legislature dissolved the Texas Department of Assistive and 
Rehabilitative Services and transferred its workforce-related 
programs to TWC, thus creating TWC's Vocational Rehabilita-
tion Division. 
Those changes are just a few examples of how the Texas work-
force system has evolved into a more robust, integrated, and 
dynamic network comprising many partners, including Boards, 
AEL grant recipients, community colleges, and employers. The 
awards process has also evolved and must remain flexible to 
ensure its relevance in encouraging, recognizing, and rewarding 
workforce system partners for exceeding expectations and cre-
ating innovations in a dynamic and ever-changing environment. 
Subchapter I, "Incentive Awards" is renamed "Workforce 
Awards" to more accurately describe the amended subchapter's 
broader scope of recognizing Boards, AEL grant recipients, 
and other workforce system partners for their innovative con-
tributions in exceeding workforce service-delivery goals and 
objectives. 
Subchapter I is also amended to clarify that the Commission has 
the authority to issue any award in accordance with the award's 
programmatic and funding-source requirements. 
Additionally, Subchapter I is amended to specify that funding for 
any monetary award must comply with the requirements associ-
ated with the award's funding authority. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

(Note: Minor editorial changes are made that do not change the 
meaning of the rules and, therefore, are not discussed in the 
Explanation of Individual Provisions.) 
SUBCHAPTER I. WORKFORCE AWARDS 

TWC adopts the following amendments to Subchapter I: 
§802.161. Scope and Purpose 

Section 802.161 is amended to reflect the current and broader 
purpose and scope of the workforce awards. 
§802.162. Definitions 
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Section 802.162 is amended to remove definitions no longer rel-
evant under WIOA, add definitions for "Workforce Awards" and 
"Workforce System Partner," and clarify remaining definitions. 
§802.163. Types of Workforce Awards 

Section 802.163 is retitled "Types of Workforce Awards" and 
amended to prescribe the Commission's authority to determine 
which awards will be issued; what, if any, monetary amounts will 
be offered for awards; and whether an award's criteria will be 
based on performance data, application, nomination, any combi-
nation thereof, or another manner. The amended language also 
gives the Commission flexibility to modify or remove an award 
at any time. Amended §802.163 incorporates relevant informa-
tion pertaining to performance awards from repealed §802.166, 
Performance Awards. 
§802.164. Data Collection 

Section 802.164 is repealed because the section is no longer 
relevant to the workforce awards process. 
§802.165. Workforce Awards Recipient Classification 

Section 802.165 is amended to remove language exclusive to 
Boards and add language to incorporate other workforce system 
partners for potential awards eligibility. 
§802.166. Performance Awards 

Section 802.166 is repealed because it contains provisions that 
were required under WIA that are not required under WIOA. In-
formation pertaining to performance awards is now addressed 
under amended §802.163. 
§802.166. Notification 

New §802.166 requires TWC to provide notification to Boards, 
AEL grantees, and other workforce system partners, as applica-
ble, pertaining to the annual workforce awards and sets forth a 
deadline for providing the notification. 
§802.167. Workforce Investment Act Local Incentive Awards 

Section 802.167 is repealed because WIA and its provisions re-
quiring states to provide incentive grants have been repealed. 
WIOA, which replaced WIA, does not include the incentive grants 
requirement. 
§802.167. Extraordinary Circumstances 

New §802.167 sets forth the Commission's authority to modify 
eligibility for and assignment of awards under extraordinary cir-
cumstances as defined in Chapter 802, Subchapter I. 
§802.168. Job Placement Incentive Awards 

Section 802.168 is repealed because amended §802.163 pro-
vides the Commission with the authority to determine types of 
awards so rules for specific awards are no longer necessary. 
§802.169. AEL Incentive Awards 

Section 802.169 is repealed because AEL awards no longer re-
quire a separate distinction because amended §802.163 pro-
vides the Commission with the authority to designate types of 
awards so rules for specific awards are no longer necessary. 
TWC hereby certifies that the rules have been reviewed by legal 
counsel and found to be within TWC's legal authority to adopt. 
PART III. PUBLIC COMMENT 

The public comment period closed on November 2, 2020. No 
comments were received. 

PART IV. 
SUBCHAPTER I. WORKFORCE AWARDS 
40 TAC §§802.161 - 802.163, 802.165 - 802.167 

STATUTORY AUTHORITY 

The rules are adopted under Texas Labor Code, §301.0015 and 
§302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities. 
The rules implement those provisions within WIOA for permis-
sible statewide activities, including, but not limited to, WIOA, 
§§128, 129, 133, and 134. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005083 
Dawn Cronin 
Director, Workforce Program Policy 
Texas Workforce Commission 
Effective date: December 21, 2020 
Proposal publication date: October 2, 2020 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

SUBCHAPTER I. INCENTIVE AWARDS 
40 TAC §§802.164, 802.166 - 802.169 

STATUTORY AUTHORITY 

The repeals are adopted under Texas Labor Code, §301.0015 
and §302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the effec-
tive administration of TWC services and activities. 
The rules implement those provisions within WIOA for permis-
sible statewide activities, including, but not limited to, WIOA, 
§§128, 129, 133, and 134. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005084 
Dawn Cronin 
Director, Workforce Program Policy 
Texas Workforce Commission 
Effective date: December 21, 2020 
Proposal publication date: October 2, 2020 
For further information, please call: (512) 689-9855 

♦ ♦ ♦ 

CHAPTER 805. ADULT EDUCATION AND 
LITERACY 
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♦ ♦ ♦ 

SUBCHAPTER E. HIGH SCHOOL 
EQUIVALENCY SUBSIDY PROGRAM 
40 TAC §§805.71 - 805.73 

The Texas Commission (TWC) adopts the following new sub-
chapter to Chapter 805, relating to Adult Education and Literacy, 
without changes to the text as published in the September 25, 
2020, issue of the Texas Register (45 TexReg 6762): 
Subchapter E. High School Equivalency Subsidy Program, 
§§805.71 - 805.73 

PART I. PURPOSE, BACKGROUND, AND AUTHORITY 

The purpose of new Chapter 805, Subchapter E, High School 
Equivalency Subsidy Program, is to outline the program imple-
mentation and eligibility requirements of a high school equiva-
lency subsidy program required under House Bill (HB) 3, §1.046, 
enacted by the 86th Texas Legislature, Regular Session (2019). 
HB 3 added new Texas Education Code, §48.302, concerning 
Subsidy for High School Equivalency Examination for Certain In-
dividuals, and required the Texas Education Agency (TEA) to en-
ter into a memorandum of understanding with TWC when trans-
ferring funds to provide a subsidy for the cost of a high school 
equivalency exam for individuals who are 21 years of age or 
older. It also requires TWC to develop rules addressing program 
implementation and eligibility requirements for this subsidy pro-
gram. TEA appropriated $750,000 each year of the 2020 - 2021 
biennium for this program. 
In early 2020, TEA and TWC worked with the two high school 
equivalency test publishers approved to operate in Texas, Pear-
son for the GED and ETS for the HiSET, to create a process 
that would be administratively efficient for programs managing 
the distribution of the subsidy at the local level to eligible and 
test-ready individuals. On February 10, 2020, TEA and TWC 
entered into an interagency contract to transfer funds to TWC to 
implement this program. While TWC moved forward to develop 
rules, the COVID-19 pandemic impacted TWC's ability to imple-
ment the program. 
On May 8, 2020, TWC submitted a letter to the Legislative 
Budget Board requesting that any unexpended and unobligated 
funds for the subsidy program from the current fiscal year be 
transferable to the next fiscal year, beginning September 1, 
2020. In this request, TWC noted that the reasons it had been 
unable to expend funding for this program were the lack of 
remote testing options from Pearson and ETS (both of which 
were in the early stages of implementing remote testing guide-
lines) and the closures of most high school equivalency testing 
centers and their unknown future reopening status. Additionally, 
TWC noted that all appropriated funds for the subsidy program 
would be fully obligated by the end of the biennium. 
A separate rulemaking adopts new 40 TAC Chapter 800, Sub-
chapter F, §800.206, which describes the interagency contract 

adopted by TEA and TWC for the high school equivalency sub-
sidy program. 
PART II. EXPLANATION OF INDIVIDUAL PROVISIONS 

SUBCHAPTER E. HIGH SCHOOL EQUIVALENCY SUBSIDY 
PROGRAM 

TWC adopts new Subchapter E: 
§805.71. Purpose 

New §805.71 describes the purpose of the high school equiva-
lency subsidy program. 
§805.72. Definitions 

New §805.72 provides a list of terms and definitions regarding 
the high school equivalency subsidy program. 
§805.73. Implementation 

New §805.73 gives direction on how TWC will manage and im-
plement this subsidy program via Adult Education and Literacy 
(AEL) grant recipients and how it will prioritize eligible individuals 
participating in the AEL program to receive this subsidy. 
TWC hereby certifies that the rules have been reviewed by legal 
counsel and found to be within TWC's legal authority to adopt. 
PART III. PUBLIC COMMENT 

The public comment period closed on October 26, 2020. No 
comments were received. 
STATUTORY AUTHORITY 

The rules are adopted under Texas Labor Code, §301.0015 and 
§302.002(d), which provide TWC with the authority to adopt, 
amend, or repeal such rules as it deems necessary for the ef-
fective administration of TWC services and activities. 
The adopted rules affect Title 4, Texas Labor Code, particularly 
Chapters 301 and 302. 
The agency certifies that legal counsel has reviewed the adop-
tion and found it to be a valid exercise of the agency's legal au-
thority. 

Filed with the Office of the Secretary of State on December 1, 
2020. 
TRD-202005104 
Dawn Cronin 
Director, Workforce Program Policy 
Texas Workforce Commission 
Effective date: December 21, 2020 
Proposal publication date: September 25, 2020 
For further information, please call: (512) 689-9855 
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Department of Aging and Disability Services 
Rule Transfer 
During the 84th Legislative Session, the Texas Legislature passed Sen-
ate Bill 200, addressing the reorganization of health and human ser-
vices delivery in Texas. As a result, some agencies were abolished, 
and their functions transferred to the Texas Health and Human Ser-
vices Commission (HHSC). Texas Government Code, §531.0202(b), 
specified the Department of Aging and Disability Services (DADS) be 
abolished September 1, 2017, after all its functions were transferred 
to HHSC in accordance with Texas Government Code, §531.0201 and 
§531.02011. The former DADS rules in Texas Administrative Code, 
Title 40, Part 1, Chapter 98, Day Activity and Health Services Require-
ments, Subchapters A - G are being transferred to Texas Administrative 
Code, Title 26, Part 1, Chapter 559, Day Activity and Health Services 
Requirements. 

The rules will be transferred in the Texas Administrative Code effective 
January 15, 2021. 

The following table outlines the rule transfer: 

Figure: 40 TAC Chapter 98 

TRD-202005242 

♦ ♦ ♦ 
Health and Human Services Commission 
Rule Transfer 
During the 84th Legislative Session, the Texas Legislature passed Sen-
ate Bill 200, addressing the reorganization of health and human ser-
vices delivery in Texas. As a result, some agencies were abolished, 
and their functions transferred to the Texas Health and Human Ser-
vices Commission (HHSC). Texas Government Code, §531.0202(b), 
specified the Department of Aging and Disability Services (DADS) be 
abolished September 1, 2017, after all its functions were transferred 
to HHSC in accordance with Texas Government Code, §531.0201 and 
§531.02011. The former DADS rules in Texas Administrative Code, 
Title 40, Part 1, Chapter 98, Day Activity and Health Services Require-
ments, Subchapters A - G are being transferred to Texas Administrative 
Code, Title 26, Part 1, Chapter 559, Day Activity and Health Services 
Requirements. 

The rules will be transferred in the Texas Administrative Code effective 
January 15, 2021. 

The following table outlines the rule transfer: 

Figure: 40 TAC Chapter 98 
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TRD-202005243 ♦ ♦ ♦ 
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Proposed Rule Reviews 
Texas Education Agency 

Title 19, Part 2 

The State Board of Education (SBOE) proposes the review of 19 Texas 
Administrative Code (TAC) Chapter 30, Administration, pursuant to 
the Texas Government Code, §2001.039. The rules being reviewed by 
the SBOE in 19 TAC Chapter 30 are organized under the following 
subchapters: Subchapter A, State Board of Education: General Pro-
visions; and Subchapter B, State Board of Education: Purchasing and 
Contracts. 

As required by the Texas Government Code, §2001.039, the SBOE 
will accept comments as to whether the reasons for adopting 19 TAC 
Chapter 30, Subchapters A and B, continue to exist. 

The public comment period on the review begins December 18, 20 
20, and ends January 22, 2021. A form for submitting public com-
ments on the proposed rule review is available on the TEA websit-
e at https://tea.texas.gov/About_TEA/Laws_and_Rules/SBOE_Rules-
_(TAC)/State_Board_of_Education_Rule_Review. Comments on the 
proposed review may also be submitted to Cristina De La Fuente-Vala-
dez, Rulemaking, Texas Education Agency, 1701 North Congress Av-
enue, Austin, Texas 78701. The SBOE will take registered oral and 
written comments on the review at the appropriate committee meeting 
in January 2021 in accordance with the SBOE board operating policies 
and procedures. 
TRD-202005319 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
State Board for Educator Certification 
Filed: December 7, 2020 

♦ ♦ ♦ 
The Texas Education Agency (TEA) proposes the review of 19 TAC 
Chapter 30, Administration, pursuant to Texas Government Code, 
§2001.039. The rules being reviewed by the TEA in 19 TAC Chapter 
30 are organized under the following subchapters: Subchapter AA, 
Commissioner of Education: General Provisions, and Subchapter BB, 
Commissioner of Education: Purchasing and Contracts. 

As required by Texas Government Code, §2001.039, TEA will accept 
comments as to whether the reasons for adopting 19 TAC Chapter 30, 
Subchapters AA and BB, continue to exist. 

The public comment period on the review of 19 TAC Chap-
ter 30, Subchapters AA and BB, begins December 18, 2020, 
and ends January 19, 2021. A form for submitting public com-
ments on the proposed rule review is available on the TEA 

website at https://tea.texas.gov/about-tea/laws-and-rules/commis-
sioner-rules-tac/commissioner-of-education-rule-review. 
TRD-202005359 
Cristina De La Fuente-Valadez 
Director, Rulemaking 
Texas Education Agency 
Filed: December 9, 2020 

♦ ♦ ♦ 
Texas Parks and Wildlife Department 
Title 31, Part 2 

The Texas Parks and Wildlife Department files this notice of intention 
to review the following chapters of 31 TAC, Part 2: 

Chapter 57. Fisheries 

Subchapter A. Harmful or Potentially Harmful Fish, Shellfish, and 
Aquatic Plants 

Subchapter B. Mussels and Clams 

Subchapter C. Introduction of Fish, Shellfish, and Aquatic Plants 

Subchapter D. Commercially Protected Finfish 

Subchapter E. Permits to Possess or Sell Nongame Fish Taken From 
Public Fresh Water 

Subchapter F. Collection of Broodfish from Texas Waters 

Subchapter G. Marking of Vehicles 

Subchapter H. Fishery Management Plans 

Subchapter I. Consistency with Federal Regulations in the Exclusive 
Economic Zone 

Subchapter J. Fish Pass Proclamation 

Subchapter K. Scientific Areas 

Subchapter L. Aquatic Vegetation Management 

Subchapter M. Artificial Reefs 

Subchapter N. Statewide Recreational and Commercial Fishing Procla-
mation 

Subchapter O. Coastal Management Areas 

Chapter 58. Oysters, Shrimp, and Finfish 

Subchapter A. Statewide Oyster Fishery Proclamation 

Subchapter B. Statewide Shrimp Fishery Proclamation 
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Subchapter C. Statewide Crab Fishery Proclamation 

Subchapter D. Finfish Fishery Proclamation 

Subchapter E. Cultivated Oyster Mariculture 

Chapter 65. Wildlife 

Subchapter A. Statewide Hunting Proclamation 

Subchapter B. Disease Detection and Response 

Subchapter C. Permits for Trapping, Transporting and Transplanting 
Game Animals and Game Birds 

Subchapter D. Deer Management Permit (DMP) 

Subchapter F. Permits for Aerial Management of Wildlife and Exotic 
Species 

Subchapter G. Threatened and Endangered Nongame Species 

Subchapter H. Public Lands Proclamation 

Subchapter I. Depredation Permits 

Subchapter J. Bobcat Proclamation 

Subchapter K. Raptor Proclamation 

Subchapter N. Migratory Game Bird Proclamation 

Subchapter O. Commercial Nongame Permits 

Subchapter P. Alligator Proclamation 

Subchapter Q. Statewide Fur-bearing Animal Proclamation 

Subchapter T. Deer Breeder Permits 

Subchapter U. Authority to Refuse to Issue or Renew Permit 

Subchapter V. Wildlife Management Association Area Hunting Lease 
License 

Subchapter W. Special Permits. 

This review is pursuant to Government Code, §2001.039. The depart-
ment will accept comments for 30 days following the publication of 
this notice in the Texas Register as to whether the reasons for adopting 
the sections under review continue to exist. Final consideration of this 
rules review by the Parks and Wildlife Commission is scheduled for 
the commission meeting to be held in Austin, Texas on January March 
25, 2021. 

Any questions or written comments pertaining to this notice of intent 
to review should be directed to Todd George, Assistant General Coun-
sel, Texas Parks and Wildlife Department, 4200 Smith School Road, 
Austin, Texas 78744. Any proposed changes to rules as a result of the 
review will be published in the Proposed Rules section of the Texas 
Register and will be open for an additional 30-day public comment pe-
riod prior to final adoption or repeal by the commission. 
TRD-202005362 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Filed: December 9, 2020 

♦ ♦ ♦ 
Adopted Rule Reviews 
Office of the Attorney General 
Title 1, Part 3 

Chapter 69, Subchapter C 

The Office of the Attorney General (OAG) has completed its rule re-
view of 1 TAC Chapter 69, Subchapter C, concerning the management 
of vehicles. The proposed notice of intent to review rules was pub-
lished in the October 9, 2020, issue of the Texas Register (45 TexReg 
7281). 

The OAG has assessed whether the reasons for adopting these rules 
continue to exist. The OAG received no comments regarding this re-
view. 

As a result of this review, the OAG finds that the reasons for adopting 
the rules in Chapter 69, Subchapter C, continue to exist, and Subchapter 
C is readopted in accordance with the requirements of Texas Govern-
ment Code §2001.039. This concludes the OAG's review of Chapter 
69. 

Elsewhere in this issue of the Texas Register, the OAG is contempora-
neously adopting an amendment to Chapter 69, Subchapter C, §69.35. 
TRD-202005219 
Austin Kinghorn 
General Counsel 
Office of the Attorney General 
Filed: December 3, 2020 

♦ ♦ ♦ 
Comptroller of Public Accounts 
Title 34, Part 1 

The Comptroller of Public Accounts adopts the review of Texas Ad-
ministrative Code, Title 34, Part 1, Chapter 3, concerning Tax Admin-
istration, pursuant to Government Code, §2001.039. The review as-
sessed whether the reason for adopting the chapter continues to exist. 

The comptroller received no comments on the proposed review, which 
was published in the September 11, 2020, issue of the Texas Register 
(45 TexReg 6381). 

Relating to the review of Chapter 3, Subchapters A, G, K, S, T, W, X, Z, 
AA, BB, CC, DD, FF, JJ, KK, LL, continue to exist and the comptroller 
readopts the sections without changes in accordance with the require-
ments of Government Code, §2001.039. 

As a result of the review of Chapter 3, the following subchapters are 
being amended: Subchapter B, §§3.17, 3.21, 3.25, 3.27, and §3.28; 
Subchapter C, §§3.35, 3.37, and 3.39; Subchapter E, §3.52; Subchapter 
F, §§3.64, 3.70, 3.73, 3.74, 3.78, 3.79, 3.80, 3.90, 3.95 and 3.96; Sub-
chapter H, §3.121; Subchapter I, §3.143; Subchapter J, §3.151; Sub-
chapter O, §§3.284, 3.288 - 3.291, 3.294, 3.296 - 3.302, 3.313, 3.314, 
3.318, 3.322, 3.324, 3.325, 3.329 - 3.331, 3.333, 3.340 - 3.344, 3.354, 
3.355, and 3.366; Subchapter U, §3.511; Subchapter V, §§3.581, 3.583, 
3.584, 3.586, 3.587, 3.589 - 3.591, 3.594, 3.598, and 3.599; Subchap-
ter EE, §3.741; Subchapter GG, §§3.809, 3.811, 3.820, 3.822, 3.828, 
3.830, 3.831, 3.832, and 3.835; Subchapter HH, §3.1001; Subchapter 
MM, §3.1271. The sections will be amended in separate rulemakings 
in accordance with the Texas Administrative Procedure Act. 

As a result of the review of Chapter 3, the comptroller will propose the 
repeal of Subchapter D, §3.41; Subchapter F, §3.65 and §3.66; Sub-
chapter NN, §3.1281. 

This concludes the review of Texas Administrative Code, Title 34, Part 
1, Chapter 3. 
TRD-202005336 

45 TexReg 9254 December 18, 2020 Texas Register 



William Hamner 
Special Counsel for Tax Administration 
Comptroller of Public Accounts 
Filed: December 8, 2020 

♦ ♦ ♦ 
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Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 
The Consumer Credit Commissioner of Texas has ascertained the fol-
lowing rate ceilings by use of the formulas and methods described in 
§303.003 and §303.009, Texas Finance Code. 

The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 12/14/20 - 12/20/20 is 18% for Con-
sumer1/Agricultural/Commercial2 credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 12/14/20 - 12/20/20 is 18% for Commercial over $250,000. 
1 Credit for personal, family or household use. 
2 Credit for business, commercial, investment or other similar purpose. 
TRD-202005333 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: December 8, 2020 

♦ ♦ ♦ 
Texas Commission on Environmental Quality 
Agreed Orders 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code, 
(TWC), §7.075. TWC, §7.075, requires that before the commission 
may approve the AOs, the commission shall allow the public an op-
portunity to submit written comments on the proposed AOs. TWC, 
§7.075, requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is January 22, 2021. TWC, §7.075, also requires 
that the commission promptly consider any written comments received 
and that the commission may withdraw or withhold approval of an AO 
if a comment discloses facts or considerations that indicate that consent 
is inappropriate, improper, inadequate, or inconsistent with the require-
ments of the statutes and rules within the commission's jurisdiction or 
the commissions orders and permits issued in accordance with the com-
mission's regulatory authority. Additional notice of changes to a pro-
posed AO is not required to be published if those changes are made in 
response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commissions central office, located at 12100 Park 35 Circle, Build-
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap-
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission's central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on January 22, 2021. 
Written comments may also be sent by facsimile machine to the en-
forcement coordinator at (512) 239-2550. The commission's enforce-
ment coordinators are available to discuss the AOs and/or the comment 

procedure at the listed phone numbers; however, TWC, §7.075, pro-
vides that comments on the AOs shall be submitted to the commission 
in writing. 

(1) COMPANY: Cameron, Brandon; DOCKET NUMBER: 
2020-0638-OSI-E; IDENTIFIER: RN110953064; LOCATION: 
Woodville, Tyler County; TYPE OF FACILITY: on-site sewage 
facility; RULE VIOLATED: 30 TAC §30.5(a), by failing to obtain a 
required occupational license; PENALTY: $175; ENFORCEMENT 
COORDINATOR: Herbert Darling, (512) 239-2520; REGIONAL 
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1830, (409) 
898-3838. 

(2) COMPANY: City of Caldwell; DOCKET NUMBER: 2020-0926-
MWD-E; IDENTIFIER: RN101721439; LOCATION: Caldwell, 
Burleson County; TYPE OF FACILITY: wastewater treatment facil-
ity; RULES VIOLATED: 30 TAC §305.125(1), TWC, §26.121(a)(1), 
and Texas Pollutant Discharge Elimination System Permit Number 
WQ0010813001, Effluent Limitations and Monitoring Requirements 
Number 1, by failing to comply with permitted effluent limitations; 
PENALTY: $6,250; ENFORCEMENT COORDINATOR: Ellen 
Ojeda, (512) 239-2581; REGIONAL OFFICE: 6801 Sanger Avenue, 
Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 

(3) COMPANY: City of La Marque; DOCKET NUMBER: 
2019-0549-MWD-E; IDENTIFIER: RN101917284; LOCATION: 
La Marque, Galveston County; TYPE OF FACILITY: wastewater 
treatment facility; RULES VIOLATED: 30 TAC §305.125(1) and 
§305.126(a) and Texas Pollutant Discharge Elimination System 
(TPDES) Permit Number WQ0010410003, Operational Requirements 
Number 8.a, by failing to initiate engineering and financial planning 
for expansion and/or upgrading of the wastewater treatment and/or 
collection facilities whenever the flow measurements reach 75% of the 
permitted daily or annual average flow for three consecutive months; 
30 TAC §305.125(1) and TPDES Permit Number WQ0010410003, 
Monitoring and Reporting Requirements Number 1, by failing to sub-
mit accurate discharge monitoring reports; and 30 TAC §281.25(a)(4), 
TWC, §26.121, and 40 Code of Federal Regulations §122.26(c), by 
failing to obtain authorization to discharge stormwater associated 
with industrial activities; PENALTY: $11,438; SUPPLEMENTAL 
ENVIRONMENTAL PROJECT OFFSET AMOUNT: $9,151; EN-
FORCEMENT COORDINATOR: Steven Van Landingham, (512) 
239-5717; REGIONAL OFFICE: 5425 Polk Street, Suite H, Houston, 
Texas 77023-1452, (713) 767-3500. 

(4) COMPANY: City of Lovelady; DOCKET NUMBER: 2020-1167-
MWD-E; IDENTIFIER: RN102185543; LOCATION: Lovelady, 
Houston County; TYPE OF FACILITY: wastewater treatment facility; 
RULES VIOLATED: 30 TAC §305.125(1), TWC, §26.121(a)(1), 
and Texas Pollutant Discharge Elimination System (TPDES) Permit 
Number WQ0010734001, Effluent Limitations and Monitoring Re-
quirements Number 1, by failing to comply with permitted effluent 
limitations; PENALTY: $8,125; ENFORCEMENT COORDINATOR: 
Alyssa Loveday, (512) 239-5504; REGIONAL OFFICE: 3870 Eastex 
Freeway, Beaumont, Texas 77703-1830, (713) 767-3500. 

(5) COMPANY: City of Mingus; DOCKET NUMBER: 2020-0987-
PWS-E; IDENTIFIER: RN101394765; LOCATION: Mingus, Palo 
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♦ ♦ ♦ 

Pinto County; TYPE OF FACILITY: public water supply; RULES 
VIOLATED: 30 TAC §290.115(f)(1) and Texas Health and Safety 
Code, §341.0315(c), by failing to comply with the maximum con-
taminant level (MCL) of 0.080 milligram per liter (mg/L) for total 
trihalomethanes, based on the locational running annual average; 
and 30 TAC §290.115(f)(1) and Texas Health and Safety Code, 
§341.0315(c), by failing to comply with the MCL of 0.060 mg/L 
for haloacetic acids, based on the locational running annual average; 
PENALTY: $1,725; ENFORCEMENT COORDINATOR: Amanda 
Conner, (512) 239-2521; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(6) COMPANY: Debbie Sharp dba Clipper Point Apartments and Ron-
nie W. Sharp dba Clipper Point Apartments; DOCKET NUMBER: 
2020-0946-PWS-E; IDENTIFIER: RN105068431; LOCATION: Lub-
bock, Lubbock County; TYPE OF FACILITY: public water supply; 
RULES VIOLATED: 30 TAC §290.41(c)(1)(A), by failing to locate the 
facility's well at least 150 feet away from septic tank perforated drain-
fields, areas irrigated by low dosage, low angle spray on-site sewage 
facilities, absorption beds, evapotranspiration beds, improperly con-
structed water wells, or underground petroleum and chemical storage 
tanks or liquid transmission pipelines; 30 TAC §290.41(c)(3)(J), by 
failing to provide a concrete sealing block that extends at least three 
feet from the well casing in all directions, is at least six inches thick 
and is sloped to drain away from the easement at not less than 0.25 
inch per foot; 30 TAC §290.41(c)(3)(K), by failing to seal the well-
head by a gasket or sealing compound and provide a well casing vent 
for the well that is covered with a 16-mesh or finer corrosion-resistant 
screen, facing downward, elevated and located so as to minimize the 
drawing of contaminants into the well; 30 TAC §290.42(j), by failing 
to use an approved chemical or media for the disinfection of potable 
water that conforms to the American National Standards Institute/Na-
tional Sanitation Foundation Standard 60 for Drinking Water Chem-
icals; 30 TAC §290.42(l), by failing to compile and maintain a thor-
ough and up-to-date plant operations manual for operator review and 
reference; 30 TAC §290.45(b)(1)(E)(i) and Texas Health and Safety 
Code (THSC), §341.0315(c), by failing to provide a well capacity of 
1.0 gallon per minute per connection; 30 TAC §290.45(b)(1)(E)(ii) and 
THSC, §341.0315(c), by failing to provide a pressure tank capacity of 
50 gallons per connection with a maximum of 2,500 gallons required; 
30 TAC §290.46(t), by failing to post a legible sign at the facility's pro-
duction, treatment, and storage facilities that contains the name of the 
facility and an emergency telephone number where a responsible of-
ficial can be contacted; 30 TAC §290.46(v), by failing to ensure that 
the electrical wiring is securely installed in compliance with a local 
or national electrical code; and 30 TAC §290.121(a) and (b), by fail-
ing to develop and maintain an up-to-date chemical and microbiolog-
ical monitoring plan that identifies all sampling locations, describes 
the sampling frequency, and specifies the analytical procedures and 
laboratories that the facility will use to comply with the monitoring 
requirements; PENALTY: $12,344; ENFORCEMENT COORDINA-
TOR: Ryan Byer, (512) 239-2571; REGIONAL OFFICE: 5012 50th 
Street, Suite 100, Lubbock, Texas 79414-3426, (806) 796-7092. 

(7) COMPANY: JOSHI and NAGARKOTI LLC dba Jeff 
Stop; DOCKET NUMBER: 2020-0364-PST-E; IDENTIFIER: 
RN100774215; LOCATION: Fort Worth, Tarrant County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULES 
VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, §26.3475(c)(1), by 
failing to monitor the underground storage tanks in a manner which 
will detect a release at a frequency of at least once every 30 days; 
PENALTY: $4,500; ENFORCEMENT COORDINATOR: Berenice 
Munoz, (915) 834-4976; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(8) COMPANY: Shell Oil Company; DOCKET NUMBER: 
2020-0906-AIR-E; IDENTIFIER: RN100211879; LOCATION: Deer 
Park, Harris County; TYPE OF FACILITY: petroleum refinery; 
RULES VIOLATED: 30 TAC §§101.20(1) and (3), 116.115(c), 
116.715(a), and 122.143(4), 40 Code of Federal Regulations (CFR) 
§60.103a(h) and §60.104(a)(1), Flexible Permit Numbers 21262 and 
PSDTX928, Special Conditions (SC) Number 25, Federal Operating 
Permit (FOP) Number O1669, General Terms and Conditions (GTC) 
and Special Terms and Conditions (STC) Numbers 1.A, 26, and 
30.A, and Texas Health and Safety Code (THSC), §382.085(b), by 
failing to comply with the concentration limit for the fuel gas; and 30 
TAC §§101.20(1) and (3), 116.115(c), 116.715(a), and 122.143(4), 
40 CFR §60.105(e)(4)(iii), Flexible Permit Numbers 21262 and 
PSDTX928, SC Number 2.B, FOP O1669, GTC and STC Numbers 
1.A, 26, and 30.A, and THSC, §382.085(b), by failing to comply 
with the concentration limit; PENALTY: $183,750; SUPPLEMEN-
TAL ENVIRONMENTAL PROJECT OFFSET AMOUNT: $91,875; 
ENFORCEMENT COORDINATOR: Mackenzie Mehlmann, (512) 
239-2572; REGIONAL OFFICE: 5425 Polk Street, Suite H, Houston, 
Texas 77023-1452, (713) 767-3500. 

(9) COMPANY: Shivay LLC dba Mike's Quick Stop; DOCKET 
NUMBER: 2020-0951-PST-E; IDENTIFIER: RN102887387; LOCA-
TION: Longview, Gregg County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULES VIOLATED: 30 TAC 
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor 
the underground storage tanks (USTs) for releases at a frequency 
of at least once every 30 days; 30 TAC §334.50(b)(2) and TWC, 
§26.3475(a), by failing to provide release detection for the pressurized 
piping associated with the UST system; and 30 TAC §334.602(a), by 
failing to identify and designate for the UST facility at least one named 
individual for each class of operator - Class A, Class B, and Class 
C; PENALTY: $4,175; ENFORCEMENT COORDINATOR: Tyler 
Richardson, (512) 239-4872; REGIONAL OFFICE: 2916 Teague 
Drive, Tyler, Texas 75701-3734, (903) 535-5100. 

(10) COMPANY: Strasburger Enterprises, Inc.; DOCKET NUMBER: 
2020-1489-WR-E; IDENTIFIER: RN109760488; LOCATION: Tem-
ple, Bell County; TYPE OF FACILITY: water supply; RULES VIO-
LATED: 30 TAC §297.11 and TWC, §11.081 and §11.121, by failing 
to not divert, store, import using state water, or begin construction of 
any work designed for the storage, taking, or diversion of water with-
out first obtaining a water right; PENALTY: $875; ENFORCEMENT 
COORDINATOR: Alyssa Loveday, (512) 239-5504; REGIONAL OF-
FICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, 
(254) 751-0335. 

(11) COMPANY: Texas Health and Human Services Commis-
sion; DOCKET NUMBER: 2020-0468-MWD-E; IDENTIFIER: 
RN100834662; LOCATION: Mexia, Limestone County; TYPE OF 
FACILITY: wastewater treatment facility; RULES VIOLATED: 30 
TAC §305.125(1), TWC, §26.121(a)(1), and Texas Pollutant Dis-
charge Elimination System Permit Number WQ0010717001, Effluent 
Limitations and Monitoring Requirements Number 1, by failing to 
comply with permitted effluent limitations; PENALTY: $9,062; EN-
FORCEMENT COORDINATOR: Harley Hobson, (512) 239-1337; 
REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, Waco, Texas 
76710-7826, (254) 751-0335. 
TRD-202005323 
Charmaine Backens 
Deputy Director, Litigation 
Texas Commission on Environmental Quality 
Filed: December 8, 2020 
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Notice of District Petition 

Notice issued December 2, 2020 

TCEQ Internal Control No. D-10072020-014; MOHAMAD J. 
JAVADI and BAHAM INTERESTS LIMITED PARTNERSHIP (Pe-
titioner) filed a petition for creation of Galveston County Municipal 
Utility District No. 80 (District) with the Texas Commission on 
Environmental Quality (TCEQ). The petition was filed pursuant to 
Article XVI, § 59 of the Constitution of the State of Texas; Chapters 
49 and 54 of the Texas Water Code; 30 Texas Administrative Code 
Chapter 293; and the procedural rules of the TCEQ. The petition states 
that: (1) the Petitioner holds title to a majority in value of the land 
in the proposed District; (2) there are no lienholders on the property; 
(3) the proposed District will contain approximately 157.63 acres 
located within Galveston County, Texas; and (4) the proposed District 
is within the corporate limits of the City of League City, Texas and 
no portion of land within the proposed District is within the corporate 
limits or extraterritorial jurisdiction of any other city, town or village 
in Texas. 

By Resolution No. 2020-37, passed and approved March 10, 2020, the 
City of League City gave its consent to the creation of the proposed 
District, pursuant to Texas Water Code § 54.016. The petition further 
states that the proposed District will (1) purchase, construct, acquire, 
maintain, and operate a waterworks and sanitary sewer system for resi-
dential and commercial purposes, wastewater, drainage, road, and park 
and recreational facilities for commercial and residential purposes; (2) 
construct, acquire, improve, extend, maintain, and operate works, im-
provements, facilities, plants, equipment, and appliances helpful or 
necessary to provide more adequate drainage for the District and to 
control, abate and amend local storm waters or other harmful excesses 
of waters; (3) construct, acquire, improve, extend, maintain, and oper-
ate road facilities and park and recreational facilities; (4) and purchase 
construct, acquire, improve, maintain, and operate such additional fa-
cilities, systems, plants, and enterprises, as shall be consistent with all 
the purposes for which the District is created. 

According to the petition, a preliminary investigation has been made to 
determine the cost of the project, and it is estimated by the Petitioner, 
from the information available at this time, that the cost of said project 
will be approximately $28,916,083 (including $18,890,270 for utilities 
plus $6,925,813 for roads plus $3,100,000 for park and recreational 
facilities). 

INFORMATION SECTION 

To view the complete issued notice, view the notice on our web site 
at www.tceq.texas.gov/agency/cc/pub_notice.html or call the Office of 
the Chief Clerk at (512) 239-3300 to obtain a copy of the complete 
notice. When searching the web site, type in the issued date range 
shown at the top of this document to obtain search results. 

The TCEQ may grant a contested case hearing on the petition if a writ-
ten hearing request is filed within 30 days after the newspaper pub-
lication of the notice. To request a contested case hearing, you must 
submit the following: (1) your name (or for a group or association, an 
official representative), mailing address, daytime phone number, and 
fax number, if any; (2) the name of the Petitioner and the TCEQ Inter-
nal Control Number; (3) the statement "I/we request a contested case 
hearing"; (4) a brief description of how you would be affected by the 
petition in a way not common to the general public; and (5) the lo-
cation of your property relative to the proposed District's boundaries. 
You may also submit your proposed adjustments to the petition. Re-
quests for a contested case hearing must be submitted in writing to the 
Office of the Chief Clerk at the address provided in the information 
section below. The Executive Director may approve the petition un-
less a written request for a contested case hearing is filed within 30 

days after the newspaper publication of this notice. If a hearing re-
quest is filed, the Executive Director will not approve the petition and 
will forward the petition and hearing request to the TCEQ Commis-
sioners for their consideration at a scheduled Commission meeting. If 
a contested case hearing is held, it will be a legal proceeding similar 
to a civil trial in state district court. Written hearing requests should 
be submitted to the Office of the Chief Clerk, MC 105, TCEQ, P.O. 
Box 13087, Austin, Texas 78711-3087. For information concerning 
the hearing process, please contact the Public Interest Counsel, MC 
103, at the same address. For additional information, individual mem-
bers of the general public may contact the Districts Review Team, at 
(512) 239-4691. Si desea información en español, puede llamar al 
(512) 239-0200. General information regarding TCEQ can be found 
at our web site at www.tceq.texas.gov. 
TRD-202005322 
Laurie Gharis 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: December 8, 2020 

♦ ♦ ♦ 
Notice of Opportunity to Comment on an Agreed Order of 
Administrative Enforcement Actions 
The Texas Commission on Environmental Quality (TCEQ or commis-
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Order (AO) in accordance with Texas Water Code 
(TWC), §7.075. TWC, §7.075, requires that before the commission 
may approve the AO, the commission shall allow the public an oppor-
tunity to submit written comments on the proposed AO. TWC, §7.075, 
requires that notice of the opportunity to comment must be published 
in the Texas Register no later than the 30th day before the date on 
which the public comment period closes, which in this case is January
22, 2021. TWC, §7.075, also requires that the commission promptly 
consider any written comments received and that the commission may 
withdraw or withhold approval of an AO if a comment discloses facts 
or considerations that indicate that consent is inappropriate, improper, 
inadequate, or inconsistent with the requirements of the statutes and 
rules within the commission's jurisdiction or the commission's orders 
and permits issued in accordance with the commission's regulatory au-
thority. Additional notice of changes to a proposed AO is not required 
to be published if those changes are made in response to written com-
ments. 

A copy of the proposed AO is available for public inspection at both the 
commission's central office, located at 12100 Park 35 Circle, Building 
A, 3rd Floor, Austin, Texas 78753, (512) 239‑3400 and at the appli-
cable regional office listed as follows. Written comments about the 
AO should be sent to the attorney designated for the AO at the com-
mission's central office at P.O. Box 13087, MC 175, Austin, Texas 
78711‑3087 and must be received by 5:00 p.m. on January 22, 2021. 
Comments may also be sent by facsimile machine to the attorney at 
(512) 239‑3434. The designated attorney is available to discuss the 
AO and/or the comment procedure at the listed phone number; how-
ever, TWC, §7.075, provides that comments on an AO shall be submit-
ted to the commission in writing. 

(1) COMPANY: UNIVERSAL ENTERPRISES, INC. dba HANDI 
PLUS 19; DOCKET NUMBER: 2019-1291-PST-E; TCEQ ID 
NUMBER: RN101437028; LOCATION: 16006 Beaumont Highway, 
Houston, Harris County; TYPE OF FACILITY: underground stor-
age tank (UST) system and a convenience store with retail sales of 
gasoline; RULES VIOLATED: TWC, §26.3475(c)(1) and 30 TAC 
§334.50(b)(1)(A), by failing to monitor the USTs for releases at a 
frequency of at least once every 30 days; TWC, §26.3475(a) and 30 
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TAC §334.50(b)(2), by failing to provide release detection for the 
pressurized piping associated with the UST system - specifically, 
respondent did not conduct the annual line leak detector and piping 
tightness tests; and 30 TAC §334.10(b)(2), by failing to assure that 
all UST recordkeeping requirements are met - specifically, corrosion 
protection records were not made available for review; PENALTY: 
$4,139; STAFF ATTORNEY: Christopher Mullins, Litigation, MC 
175, (512) 239-0141; REGIONAL OFFICE: Houston Regional Of-
fice, 5425 Polk Street, Suite H, Houston, Texas 77023-1452, (713) 
767-3500. 
TRD-202005320 
Charmaine Backens 
Deputy Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: December 8, 2020 

♦ ♦ ♦ 
Notice of Public Hearing on Assessment of Administrative 
Penalties and Requiring Certain Actions of FGL GROUP, 
LLC dba Montgomery Manufacturing Co: SOAH Docket No. 
582-21-0768; TCEQ Docket No. 2019-1649-IHW-E 

The Texas Commission on Environmental Quality (TCEQ or the Com-
mission) has referred this matter to the State Office of Administrative 
Hearings (SOAH). An Administrative Law Judge with the State Office 
of Administrative Hearings will conduct a public hearing at: 

10:00 a.m. - January 7, 2021 

William P. Clements Building 

300 West 15th Street, 4th Floor 

Austin, Texas 78701 

The purpose of the hearing will be to consider the Executive Director's 
Preliminary Report and Petition mailed July 21, 2020 concerning as-
sessing administrative penalties against and requiring certain actions of 
FGL GROUP, LLC dba Montgomery Manufacturing Co, for violations 
in Tarrant County, Texas, of: 30 TAC §§335.4, 335.503(a), 335.504, 
and 335.62 and 40 C.F.R. § 262.11. 

The hearing will allow FGL GROUP, LLC dba Montgomery Manufac-
turing Co, the Executive Director, and the Commission's Public Inter-
est Counsel to present evidence on whether a violation has occurred, 
whether an administrative penalty should be assessed, and the amount 
of such penalty, if any. The first convened session of the hearing will 
be to establish jurisdiction, afford FGL GROUP, LLC dba Montgomery 
Manufacturing Co, the Executive Director of the Commission, and the 
Commission's Public Interest Counsel an opportunity to negotiate and 
to establish a discovery and procedural schedule for an evidentiary 
hearing. Unless agreed to by all parties in attendance at the prelimi-
nary hearing, an evidentiary hearing will not be held on the date of this 
preliminary hearing. Upon failure of FGL GROUP, LLC dba Mont-
gomery Manufacturing Co to appear at the preliminary hearing
or evidentiary hearing, the factual allegations in the notice will be
deemed admitted as true, and the relief sought in the notice of hear-
ing may be granted by default. The specific allegations included in 
the notice are those set forth in the Executive Director's Prelimi-
nary Report and Petition, attached hereto and incorporated herein
for all purposes. FGL GROUP, LLC dba Montgomery Manufacturing 
Co, the Executive Director of the Commission, and the Commission's 
Public Interest Counsel are the only designated parties to this proceed-
ing. 

Legal Authority: Tex. Water Code § 7.054 and chs. 7 and 26, Tex. 
Health & Safety Code ch. 361, and 30 Tex. Admin. Code chs. 70 

and 335; Tex. Water Code § 7.058, and the Rules of Procedure of the 
Texas Commission on Environmental Quality and the State Office of 
Administrative Hearings, including 30 TAC §§70.108 and 70.109 and 
ch. 80, and 1 Tex. Admin. Code ch. 155. 

Further information regarding this hearing may be obtained by con-
tacting Taylor Pearson, Staff Attorney, Texas Commission on Environ-
mental Quality, Litigation Division, Mail Code 175, P.O. Box 13087, 
Austin, Texas 78711-3087, telephone (512) 239-3400. Information 
concerning your participation in this hearing may be obtained by con-
tacting Vic McWherter, Public Interest Counsel, Mail Code 103, at the 
same P.O. Box address given above, or by telephone at (512) 239-6363. 

Any document filed prior to the hearing must be filed with 
TCEQ's Office of the Chief Clerk and SOAH. Documents filed 
with the Office of the Chief Clerk may be filed electronically at 
www.tceq.texas.gov/goto/efilings or sent to the following address: 
TCEQ Office of the Chief Clerk, Mail Code 105, P.O. Box 13087, 
Austin, Texas 78711-3087. Documents filed with SOAH may be filed 
via fax at (512) 322-2061 or sent to the following address: SOAH, 300 
West 15th Street, Suite 504, Austin, Texas 78701. When contacting 
the Commission or SOAH regarding this matter, reference the SOAH 
docket number given at the top of this notice. 

In accordance with 1 TAC §155.401(a), Notice of Hearing, "Parties that 
are not represented by an attorney may obtain information regarding 
contested case hearings on the public website of the State Office of 
Administrative Hearings at www.soah.texas.gov, or in printed format 
upon request to SOAH." 

Persons who need special accommodations at the hearing should call 
the SOAH Docketing Department at (512) 475-3445, at least one week 
before the hearing. 

Issued: December 7, 2020 

TRD-202005321 
Laurie Gharis 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: December 8, 2020 

♦ ♦ ♦ 
Notice of Public Meeting for Municipal Solid Waste Permit: 
Proposed Permit No. 2404 

Application. Diamond Back Recycling And Sanitary Landfill, LP, P.O. 
Box 2283, Odessa, Ector County, Texas 79760, a municipal solid waste 
storage and disposal company, has applied to the Texas Commission on 
Environmental Quality (TCEQ) for a permit to authorize the proposed 
Diamond Back Solid Waste Facility and Recycling Center, a Type I 
municipal solid waste landfill, for acceptance and disposal of solid 
waste from and incidental to municipal, community, commercial, in-
stitutional, recreational and industrial activities, including garbage, pu-
trescible wastes, rubbish, ashes, brush, street cleanings, dead animals, 
abandoned automobiles, construction-demolition waste, yard waste, 
non-hazardous industrial solid waste, and some special waste from Ec-
tor and surrounding counties. The Diamond Back Solid Waste Facility 
and Recycling Center will be located at 2301 South FM 866, Odessa, 
Ector County, Texas 79763. The following link to an electronic map 
of the site or facility's general location is provided as a public courtesy 
and is not part of the application or notice: https://arcg.is/1uLquW0. 
For exact location, refer to application. 

The TCEQ Executive Director has completed the technical review of 
the application and prepared a draft permit. The draft permit, if ap-
proved, would establish the conditions under which the facility must 
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operate. The Executive Director has made a preliminary decision that 
this permit, if issued, meets all statutory and regulatory requirements. 

Public Comment/Public Meeting. You may submit public com-
ments to the Office of the Chief Clerk at the address below. The 
TCEQ will consider all public comments in developing a final deci-
sion on the application. A public meeting will be held and will consist 
of two parts, an Informal Discussion Period and a Formal Comment 
Period. A public meeting is not a contested case hearing under the 
Administrative Procedure Act. During the Informal Discussion Pe-
riod, the public will be encouraged to ask questions of the applicant 
and TCEQ staff concerning the permit application. The comments and 
questions submitted orally during the Informal Discussion Period will 
not be considered before a decision is reached on the permit applica-
tion, and no formal response will be made. Responses will be provided 
orally during the Informal Discussion Period. During the Formal Com-
ment Period on the permit application, members of the public may state 
their formal comments orally into the official record. At the conclusion 
of the comment period, all formal comments will be considered before 
a decision is reached on the permit application. A written response 
to all formal comments will be prepared by the executive director and 
will be sent to each person who submits a formal comment or who re-
quested to be on the mailing list for this permit application and provides 
a mailing address. Only relevant and material issues raised during the 
Formal Comment Period can be considered if a contested case hearing 
is granted on this permit application. 

The Public Meeting is to be held: 

Thursday, January 14, 2021 at 7:00 p.m. 

Members of the public who would like to ask questions or provide com-
ments during the meeting may access the meeting via webcast by fol-
lowing this link: https://www.gotomeeting.com/webinar/join-webinar 
and entering Webinar ID 859-475-691. It is recommended that you 
join the webinar and register for the public meeting at least 15 minutes 
before the meeting begins. You will be given the option to use your 
computer audio or to use your phone for participating in the webinar. 

Those without internet access may call (512) 239-1201 at least one 
day prior to the meeting for assistance in accessing the meeting and 
participating telephonically. Members of the public who wish to only 
listen to the meeting may call, toll free, (213) 929-4212 and enter access 
code 737-954-833. Additional information will be available on the 
agency calendar of events at the following link: 

https://www.tceq.texas.gov/agency/decisions/hearings/calendar.html. 

Information. Citizens are encouraged to submit written comments 
anytime during the public meeting or by mail before the close of the 
public comment period to the Office of the Chief Clerk, TCEQ, Mail 
Code MC-105, P.O. Box 13087, Austin, Texas 78711-3087 or elec-
tronically at https://www14.tceq.texas.gov/epic/eComment/. If you 
need more information about the permit application or the permitting 
process, please call the TCEQ Public Education Program, toll free, at 
(800) 687-4040. General information can be found at our Web site at 
www.tceq.texas.gov. Si desea información en español, puede llamar 
al (800) 687-4040. 

The permit application, Executive Director's preliminary decision, and 
draft permit are available for viewing and copying at 321 W 5th St, 
Odessa, Texas 79761. The permit application may be viewed online 
at http://www.parkhill.com/engineering-sector/solid-waste/tceq-per-
mits/. Further information may also be obtained from Diamond Back 
Recycling and Sanitary Landfill, LP at the address stated above or by 
calling Todd E. Stiggins, P.E. at (806) 473-3683. 

Persons with disabilities who need special accommodations at the 
meeting should call the Office of the Chief Clerk at (512) 239-3300 or 
(800) RELAY-TX (TDD) at least one week prior to the meeting. 

Issued Date: December 04, 2020 

TRD-202005251 
Laurie Gharis 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: December 4, 2020 

♦ ♦ ♦ 
Notice of Request for Public Comment and Notice of a Public 
Meeting on Proposed Non-Rule Air Quality Standard Permit 
for Marine Loading Operations 
On March 16, 2020, in accordance with Texas Government Code, 
§418.016, Governor Abbott suspended various provisions of the Texas 
Open Meetings Act that require government officials and members 
of the public to be physically present at a specified meeting location. 
Pursuant to that suspension, the public will not be able to attend this 
public meeting in person but may attend virtually via teleconference 
at no cost. 

The Texas Commission on Environmental Quality (TCEQ or commis-
sion) is providing an opportunity for public comment and will conduct a 
public meeting to receive testimony regarding a new non-rule air qual-
ity standard permit for marine loading operations (MLOs) proposed for 
issuance under the Texas Clean Air Act, Texas Health and Safety Code, 
§382.05195, Standard Permit; 30 Texas Administrative Code Chapter 
116, Subchapter F, Standard Permits; and Texas Government Code, 
Chapter 2001, Subchapter B. 

The proposed non-rule air quality standard permit for MLOs may be 
used to authorize stationary facilities, or groups of facilities, at a site 
that conducts MLO activities. 

The proposed non-rule air quality standard permit is subject to a 30-day 
comment period. During the comment period, any person may submit 
written comments on the proposed standard permit. After the public 
comment period, TCEQ may revise the draft standard permit if appro-
priate. The final standard permit will then be considered by the com-
mission for adoption. Upon adoption of the standard permit by the 
commission, the final standard permit and a response to all comments 
received will be made available on TCEQ's website. 

The commission will hold a public meeting on this proposal via tele-
phone conference on January 21, 2021, at 10:00 a.m. The meeting 
is structured for the receipt of oral or written comments by interested 
persons. Individuals may present oral statements when called upon in 
order of registration. Open discussion will not be permitted during the 
meeting; however, commission staff members will be available to dis-
cuss the proposal 30 minutes prior to the meeting. 

To listen to or participate in the public meeting or the informal question-
and-answer period prior to the meeting, members of the public should 
register as indicated below before 5:00 p.m. on January 20, 2021. 

To register, please email stephanie.heath@tceq.texas.gov or call (512) 
239-5654 and provide the following information (please leave a voice-
mail): 

Subject: Register for NRPN 2020-030-OTH-NR 

Your Name 

Title 

Whom you represent (self or company/client) 
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Mailing Address 

Phone Number 

Whether you wish to provide official testimony 

At 9:30 a.m. on January 21, 2021, members of the public may call 
(877) 820-7831 and enter access code 269684#. The line will be open 
from 9:30 a.m. to 10:00 a.m. for members of the public to ask questions 
about the proposed standard permit. Beginning at 10:00 a.m., the line 
will only be open to receive official testimony from members of the 
public concerning the proposed standard permit. 

Persons who have special communication or other accommodation 
needs who are planning to attend the meeting should contact Gwen 
Ricco, Office of Legal Services at (512) 239-2678 or (800) RELAY-TX 
(TDD). Requests should be made as far in advance as possible. 

Please periodically check https://www.tceq.texas.gov/permit-
ting/air/nav/nsr_news.html before the meeting date for meeting related 
updates. 

Electronic comments may be submitted at: https://www6.tceq.texas-
.gov/rules/ecomments/. File size restrictions may apply to comments 
being submitted via the eComments system. Written comments may 
be submitted to Gwen Ricco, MC 205, Office of Legal Services, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087, or faxed to fax4808@tceq.texas.gov. All comments sho-
uld reference Non-Rule Project Number 2020-030-OTH-NR. The com-
ment period closes midnight on January 22, 2021. Please choose one 
of the methods provided to submit your written comments. 

Copies of the standard permit can be obtained from the commis-
sion's website at https://www.tceq.texas.gov/permitting/air/nav/stan-
dard.html. For further information, please contact Stephanie Heath, 
Air Permits Division, at (512) 239-5654 (please leave a voicemail). 
TRD-202005230 
Robert Martinez 
Director, Environmental Law Division 
Texas Commission on Environmental Quality 
Filed: December 4, 2020 

♦ ♦ ♦ 
Notice of Water Rights Application 

Notices issued December 04, 2020 

APPLICATION NO. 5912A; City of Bryan, P.O. Box 1000, Bryan, 
Texas 77805, Applicant, seeks to amend Water Use Permit No. 5912 to 
add two diversion points on the Brazos River, to use the bed and banks 
of Jones and Oyster Creeks to convey authorized groundwater-based 
return flows, to add Fort Bend, Brazoria, and Galveston Counties in 
the San Jacinto-Brazos Coastal Basin as a place of use, and to modify 
Paragraph 5.A. in the permit. The application does not request a new 
appropriation of water. More information on the application and how 
to participate in the permitting process is given below. The application 
and fees were received on April 13, 2020. The application was declared 
administratively complete and filed with the Office of the Chief Clerk 
on May 20, 2020. The Executive Director has completed the technical 
review of the application and prepared a draft permit. The draft permit, 
if granted, would include special conditions, including, but not limited 
to, modification of Paragraph 5.A. in the permit and maintenance of 
the City's approved accounting plan. The application, technical mem-
oranda, and Executive Director's draft permit are available for view-
ing on the TCEQ web page at: www.tceq.texas.gov/permitting/wa-
ter_rights/wr-permitting/wr-apps-pub-notice. Alternatively, you may 
request a copy of the documents by contacting the TCEQ Office of the 
Chief Clerk by phone at (512) 239-3300 or by mail at TCEQ OCC, 

Notice Team (MC-105), P.O. Box 13087, Austin, Texas 78711. Writ-
ten public comments and requests for a public meeting should be sub-
mitted to the Office of the Chief Clerk, at the address provided in the 
information section below, by December 21, 2020. A public meeting 
is intended for the taking of public comment, and is not a contested 
case hearing. A public meeting will be held if the Executive Direc-
tor determines that there is a significant degree of public interest in the 
application. The TCEQ may grant a contested case hearing on this ap-
plication if a written hearing request is filed by December 21, 2020. 
The Executive Director may approve the application unless a written 
request for a contested case hearing is filed by December 21, 2020. 

APPLICATION NO. 5913C; City of College Station, 1101 Texas Av-
enue, College Station, Texas 77840, Applicant, seeks to amend Wa-
ter Use Permit No. 5913 to add two diversion points on the Bra-
zos River, to use the bed and banks of Jones and Oyster Creeks to 
convey authorized groundwater-based return flows, to add Fort Bend, 
Brazoria, and Galveston Counties in the San Jacinto-Brazos Coastal 
Basin as a place of use, and to modify Paragraph 5.A. in the permit. 
The application does not request a new appropriation of water. More 
information on the application and how to participate in the permit-
ting process is given below. The application and partial fees were re-
ceived on March 12, 2020. Additional fees were received on March 
13, 2020. The application was declared administratively complete and 
filed with the Office of the Chief Clerk on May 7, 2020. The Exec-
utive Director has completed the technical review of the application 
and prepared a draft permit. The draft permit, if granted, would in-
clude special conditions, including, but not limited to, a modification 
of Paragraph 5.A. in the permit and maintenance of the City's approved 
accounting plan. The application, technical memoranda, and Exec-
utive Director's draft permit are available for viewing on the TCEQ 
web page at: www.tceq.texas.gov/permitting/water_rights/wr-permit-
ting/wr-apps-pub-notice. Alternatively, you may request a copy of the 
documents by contacting the TCEQ Office of the Chief Clerk by phone 
at (512) 239-3300 or by mail at TCEQ OCC, Notice Team (MC-105), 
P.O. Box 13087, Austin, Texas 78711. Written public comments and 
requests for a public meeting should be submitted to the Office of the 
Chief Clerk, at the address provided in the information section below, 
by December 21, 2020. A public meeting is intended for the taking of 
public comment, and is not a contested case hearing. A public meeting 
will be held if the Executive Director determines that there is a signifi-
cant degree of public interest in the application. The TCEQ may grant 
a contested case hearing on this application if a written hearing request 
is filed by December 21, 2020. The Executive Director may approve 
the application unless a written request for a contested case hearing is 
filed by December 21, 2020. 

To request a contested case hearing, you must submit the following: 
(1) your name (or for a group or association, an official representative), 
mailing address, daytime phone number, and fax number, if any: (2) 
applicant's name and permit number; (3) the statement [I/we] request a 
contested case hearing; and (4) a brief and specific description of how 
you would be affected by the application in a way not common to the 
general public. You may also submit any proposed conditions to the 
requested application which would satisfy your concerns. Requests for 
a contested case hearing must be submitted in writing to the TCEQ 
Office of the Chief Clerk at the address provided in the information 
section below. If a hearing request is filed, the Executive Director will 
not issue the requested permit and may forward the application and 
hearing request to the TCEQ Commissioners for their consideration at 
a scheduled Commission meeting. 

Written hearing requests, public comments or requests for a public 
meeting should be submitted to the Office of the Chief Clerk, MC 
105, TCEQ, P.O. Box 13087, Austin, Texas 78711‑3087. For infor-
mation concerning the hearing process, please contact the Public Inter-
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♦ ♦ ♦ est Counsel, MC 103, at the same address. For additional information, 
individual members of the general public may contact the Public Edu-
cation Program at (800) 687‑4040. General information regarding the 
TCEQ can be found at our web site at www.tceq.texas.gov. Si desea 
información en español, puede llamar al (800) 687-4040. 
TRD-202005250 
Laurie Gharis 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: December 4, 2020 

♦ ♦ ♦ 
Proposal for Decision 

The State Office of Administrative Hearings issued a Proposal for De-
cision and Order to the TCEQ on December 7, 2020, in the matter of the 
Executive Director of the Texas Commission on Environmental Qual-
ity v. Anthony "Tony" Aguilar and Benita Castillo Villasenor; SOAH 
Docket No. 582-20-0332; TCEQ Docket No. 2018-1695-IHW-E. The 
Commission will consider the Administrative Law Judge's Proposal for 
Decision and Order regarding the enforcement action against Anthony 
"Tony" Aguilar and Benita Castillo Villasenor on a date and time to be 
determined by the Office of the Chief Clerk in Room 201S of Build-
ing E, 12100 N. Interstate 35, Austin, Texas. This posting is Notice of 
Opportunity to Comment on the Proposal for Decision and Order. The 
comment period will end 30 days from date of this publication. Written 
public comments should be submitted to the Office of the Chief Clerk, 
MC-105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087. If you 
have any questions or need assistance, please contact Mehgan Taack, 
Office of the Chief Clerk, (512) 239-3300. 
TRD-202005365 
Laurie Gharis 
Chief Clerk 
Texas Commission on Environmental Quality 
Filed: December 9, 2020 

♦ ♦ ♦ 
Texas Ethics Commission 
List of Late Filers 
Below is a list from the Texas Ethics Commission naming the filers 
who failed to pay the penalty fine for failure to file the report, or filing 
a late report, in reference to the specified filing deadline. If you have 
any questions, you may contact Sue Edwards at (512) 463-5800. 

Deadline: Semiannual Report due January 15, 2020 

James L. Murphy III, 265 E. Oakview Place, Alamo Heights, Texas 
78209 

Christopher L. Graham, P.O. Box 625, DeSoto, Texas 75123 

Deadline: Personal Financial Statement due February 12, 2020 

Christopher L. Graham, P.O. Box 625, DeSoto, Texas 75123 

Deadline: Semiannual Report due July 15, 2020 

Frank Aguilar, 2214 Bagby St. #1314, Houston, Texas 77002 

Jason D. Rowe, 1720 Bissonnet, Houston, Texas 77002 

TRD-202005223 
Anne Temple Peters 
Executive Director 
Texas Ethics Commission 
Filed: December 3, 2020 

General Land Office 
Notice and Opportunity to Comment on Requests for 
Consistency Agreement/Concurrence Under the Texas Coastal 
Management Program 

On January 10, 1997, the State of Texas received federal approval of the 
Coastal Management Program (CMP) (62 Federal Register pp. 1439 -
1440). Under federal law, federal agency activities and actions affect-
ing the Texas coastal zone must be consistent with the CMP goals and 
policies identified in 31 TAC Chapter 501. Requests for federal con-
sistency review were deemed administratively complete for the follow-
ing project(s) during the period of November 16, 2020 to December 4, 
2020. As required by federal law, the public is given an opportunity 
to comment on the consistency of proposed activities in the coastal 
zone undertaken or authorized by federal agencies. Pursuant to 31 TAC 
§§506.25, 506.32, and 506.41, the public comment period extends 30 
days from the date published on the Texas General Land Office web 
site. The notice was published on the web site on Friday, December 
11, 2020. The public comment period for this project will close at 5:00 
p.m. on Sunday, January 10, 2021. 

FEDERAL AGENCY ACTIONS: 

Applicant: Baywood Newco, L.P. 

Location: The project site is located in wetlands adjacent to Armand 
Bayou, at 7366-7398 Red Bluff Road, in Pasadena, Harris County, 
Texas. 

Latitude & Longitude (NAD 83): 29.629399, -95.104826 

Project Description: The applicant proposes to discharge fill into 0.14 
acre of wetlands (0.09 acre forested area + 0.05 emergent acre fringe 
area), 0.11 acre of an existing man-made pond, and 354 square feet of 
Armand Bayou, for the purpose of developing a commercial property 
with a building and parking lot. 

Type of Application: U.S. Army Corps of Engineers (USACE) per-
mit application # SWG-2015-00838. This application will be reviewed 
pursuant to Section 404 of the Clean Water Act (CWA). 

CMP Project No: 21-1120-F1 

Further information on the applications listed above, including a copy 
of the consistency certifications or consistency determinations for in-
spection, may be obtained from the Texas General Land Office Public 
Information Officer at 1700 N. Congress Avenue, Austin, Texas 78701, 
or via email at pialegal@glo.texas.gov. Comments should be sent to the 
Texas General Land Office Coastal Management Program Coordinator 
at the above address or via email at federal.consistency@glo.texas.gov. 
TRD-202005364 
Mark A. Havens 
Chief Clerk and Deputy Land Commissioner 
General Land Office 
Filed: December 9, 2020 

♦ ♦ ♦ 
Official Notice to Vessel Owner/Operator 
PRELIMINARY REPORT 

Authority 

This preliminary report and notice of violation was issued by the 
Deputy Director, Oil Spill Prevention and Response Division (OSPR), 
Texas General Land Office, on December 2, 2020. 

IN ADDITION December 18, 2020 45 TexReg 9311 

mailto:federal.consistency@glo.texas.gov
mailto:pialegal@glo.texas.gov
www.tceq.texas.gov


Facts Based on an investigation conducted by Texas General Land 
Office-Region 2 staff on December 2, 2020, the Commissioner of 
the General Land Office (GLO), has determined that a 25' Sailboat 
identified as GLO Vessel Tracking Number 2-84404 is in a wrecked, 
derelict and substantially dismantled condition without the consent 
of the commissioner. The vessel is located at 6th St and Wilknox 
St in Galveston County, TX. The GLO determined that pursuant to 
OSPRA §40.254(b)(2)(B), that the vessel does have intrinsic value. 
The GLO has also determined that, because of the vessel's location 
and condition, the vessel poses a THREAT TO PUBLIC HEATH, 
SAFETY, OR WELFARE. 

Violation 

YOU ARE HEREBY GIVEN NOTICE, pursuant to the provisions 
of §40.254 of the Texas Natural Resources Code, (OSPRA) that you are 
in violation of OSPRA §40.108(a) that prohibits a person from leaving, 
abandoning, or maintaining any structure or vessel in or on coastal wa-
ters, on public or private lands, or at a public or private port or dock 
if the structure or vessel is in a wrecked, derelict, or substantially dis-
mantled condition, and the Commissioner determines the vessel is in-
volved in an actual or threatened unauthorized discharge of oil; a threat 
to the public health, safety, and welfare; a threat to the environment; 
or a navigational hazard. The Commissioner is authorized by OSPRA 
§40.108(b) to dispose of or contract for the disposal of any vessel de-
scribed in §40.108(a). 

Recommendation 

The Deputy Director has determined the person responsible for aban-
doning this vessel (GLO Tracking Number 2-84404) and recommends 
that the Commissioner order the abandoned vessel be disposed of in 
accordance with OSPRA §40.108. 

The owner or operator of this vessel can request a hearing to con-
test the violation and the removal and disposal of the vessel. If the
owner or operator wants to request a hearing, a request in writing
must be made within twenty (20) days of this notice being posted on
the vessel. The request for a hearing must be sent to: Texas General
Land Office, Oil Spill Prevention and Response Division, P.O. Box
12873, Austin, TX 78711. Failure to request a hearing may result 
in the removal and disposal of the vessel by the GLO. If the GLO 
removes and disposes of the vessel, the GLO has authority under
TNRC §40.108(b) to recover the costs of removal and disposal from
the vessel's owner or operator. For additional information call (512) 
463-2613. 
TRD-202005358 
Mark A. Havens 
Deputy Land Commissioner and Chief Clerk 
General Land Office 
Filed: December 9, 2020 

♦ ♦ ♦ 
Office of the Governor 
Notice of Available Funding Opportunities 
Office of the Governor, Public Safety Office (PSO) 

The Public Safety Office is announcing the following funding oppor-
tunities for State Fiscal Year 2022. Details for these opportunities, in-
cluding the open and close date for the solicitation, can be found on the 
eGrants Calendar (https://eGrants.gov.texas.gov/fundopp.aspx). 

-- County Innovations to Address Commercial Sexual Exploitation -
The purpose of this announcement is to solicit applications from coun-
ties for innovative projects that prevent, investigate, and/or prosecute 
the commercial sexual exploitation of people in Texas. 

-- Crime Stoppers Assistance Fund - The purpose of this announcement 
is to solicit applications to strategically support, expand, and fund lo-
cal certified Texas Crime Stoppers organizations that help protect our 
communities. 

-- Criminal Justice Grant Program - The purpose of this announcement 
is to solicit applications for projects that promote public safety, reduce 
crime, and improve the criminal justice system. 

-- District Attorney Testing of Forensic Evidence Grant Program - The 
purpose of this announcement is to solicit applications from district at-
torney offices for costs associated with the forensic analysis of physical 
evidence. 

-- First Responder Mental Health Program - The purpose of this pro-
gram is to provide services and assistance directly to peace officers and 
first responders to address direct and indirect trauma that occurs in the 
course of their normal duties either as the result of the commission of 
crimes by other persons or in response to an emergency. 

-- General Victim Assistance Grant Program - The purpose of this pro-
gram is to provide services and assistance directly to victims of crime to 
speed their recovery and aid them through the criminal justice process. 

-- Internet Crimes Against Children Grant Program - The purpose of 
this announcement is to solicit applications for projects that develop an 
effective response to technology-facilitated child sexual exploitation 
and Internet crimes against children that encompasses forensic and in-
vestigative components, training and technical assistance, victim ser-
vices, and community education. 

-- Juvenile Justice & Truancy Prevention Grant Program - The purpose 
of this announcement is to solicit applications for projects that prevent 
violence in and around school; and to improve the juvenile justice sys-
tem by providing mental health services, truancy prevention and inter-
vention through community-based and school programs. 

-- Paul Coverdell Forensic Sciences Improvement Grant Program - The 
purpose of this announcement is to solicit applications for projects that 
improve the quality and timeliness of forensic science or medical exam-
iners services as well as projects seeking to address emerging forensic 
science. Specific funding has been reserved for projects that support 
responses to the opioid epidemic. 

-- Project Safe Neighborhoods Grant Program - The purpose of this 
announcement is to solicit applications for projects that are designed to 
create and foster safer neighborhoods through a sustained reduction in 
violent crime, including, but not limited to, addressing criminal gangs 
and felonious possession and use of firearms. 

-- Regional Law Enforcement Training Academy Grant Program - The 
purpose of this announcement is to solicit applications for projects that 
provide quality, cost effective training for law enforcement and crimi-
nal justice officials through a regional model. 

-- Residential and Community-Based Services for Victims of Commer-
cial Sexual Exploitation - The purpose of this funding opportunity is to 
support programs that help recover youth and adult victims of commer-
cial sexual exploitation and support their healing through immediate 
and long-term services. 

-- Residential Substance Abuse Treatment Grant Program - The pur-
pose of this announcement is to solicit applications to provide residen-
tial substance abuse treatment within local correctional and detention 
facilities. 

-- Rifle-Resistant Body Armor Grant Program - The purpose of this 
announcement is to solicit applications from law enforcement agencies 
to equip peace officers with rifle-resistant body armor. 
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-- Sexual Assault Evidence Testing Grant Program - The purpose of this 
announcement is to solicit applications from law enforcement agencies 
for costs associated with the forensic analysis of physical evidence in 
relation to sexual assault or other sex offenses. 

-- Sexual Assault Forensic Exam (SAFE)-Ready Facilities Program -
The purpose of this announcement is to solicit applications from hos-
pital facilities seeking to achieve or maintain a Sexual Assault Foren-
sic Exam (SAFE)-Ready designation as defined in Chapter 323 of the 
Texas Health and Safety Code. 

-- Specialty Courts Grant Program - The purpose of this announce-
ment is to solicit applications for specialty court programs as defined 
in Chapters 121 through 129 of the Texas Government Code as well as 
the continuation of a training and technical assistance resource center. 

-- State Homeland Security Program - LETPA Projects (SHSP-L) - The 
purpose of this announcement is to solicit applications for projects that 
support state and local efforts to prevent terrorism and targeted vio-
lence and prepare for the threats and hazards that pose the greatest risk 
to the security of Texas citizens. PSO provides funding to implement 
investments that build, sustain, and deliver the 32 core capabilities es-
sential to achieving a secure and resilient state. 

-- State Homeland Security Program - Regular Projects (SHSP-R) - The 
purpose of this announcement is to solicit applications for projects that 
support state and local efforts to prevent terrorism and targeted violence 
and prepare for the threats and hazards that pose the greatest risk to the 
security of Texas citizens. The Office of the Governor (OOG), Public 
Safety Office (PSO) provides funding to implement investments that 
build, sustain, and deliver the 32 core capabilities essential to achieving 
a secure and resilient state. 

-- Violence Against Women Justice and Training Program - The pur-
pose of this announcement is to solicit applications for projects that pro-
mote a coordinated, multi-disciplinary approach to improve the justice 
system's response to violent crimes against women, including domestic 
violence, sexual assault, dating violence, and stalking. 
TRD-202005363 
Aimee Snoddy 
Executive Director, Public Safety Office (PSO) 
Office of the Governor 
Filed: December 9, 2020 

♦ ♦ ♦ 
Department of State Health Services 
Amendment Adding Remimazolam to Schedule IV and 
Maintaining Crotonyl Fentanyl in Schedule I 
The Acting Administrator of the Drug Enforcement Adminis-
tration maintains the placement of crotonyl fentanyl ((E)-N-(1-
phenethylpiperidin-4-yl)-N-phenylbut-2-enamide) including its iso-
mers, esters, ethers, salts, and salts of isomers, esters, and ethers, in 
schedule I of the Controlled Substances Act. This order was published 
in the October 2, 2020 issue of the Federal Register, Volume 85, 
Number 192, pages 62215-62218 and was effective October 2, 2020. 
The order was issued to discharge the obligation to control crotonyl 
fentanyl under the Single Convention on Narcotic Drugs (1961). 

The Drug Enforcement Administration issued an interim final rule 
placing remimazolam (4H-imidazol[1,2-α][1,4]benzodiazepine-4-pro-
pionic acid,8-bromo-1-methyl-6-(2-pyridinyl)-(4S)-methyl ester, 
benzenesulfonate (1:1), including its salts, isomers, and salts of 
isomers, whenever the existence of such salts, isomers, and salts of 
isomers is possible, in schedule IV of the Controlled Substances Act. 
This order was published in the October 6, 2020, issue of the Federal 

Register, Volume 85, Number 194, pages 63014 - 63019 and was 
effective October 6, 2020. This action was taken for the following 
reasons: 

1) Remimazolam has a low potential for abuse relative to the drugs or 
other substances in schedule III; 

2) Remimazolam has a currently accepted medical use in the United 
States; and, 

3) Remimazolam may lead to limited physical dependence or psycho-
logical dependence relative to the drugs or other substances in schedule 
III. 

Pursuant to Section 481.034(g), as amended by the 75th legislature, of 
the Texas Controlled Substances Act, Health and Safety Code, Chapter 
481, at least thirty-one days have expired since notice of the above ref-
erenced actions were published in the Federal Register. In the capacity 
as Commissioner of the Texas Department of State Health Services, 
John Hellerstedt, M.D., does hereby order the substance remimazolam 
be placed into schedule IV and the substance crotonyl fentanyl be main-
tained in schedule I. 

-Schedule I opiates 

The following opiates, including their isomers, esters, ethers, salts, and 
salts of isomers, esters, and ethers, unless specifically excepted, if the 
existence of these isomers, esters, ethers, and salts is possible within 
the specific chemical designation: 

(1) Acetyl-α-methylfentanyl (N-[1-(1-methyl-2-phenethyl)-4-
piperidinyl]-N-phenylacetamide); 

(2) Acetylmethadol; 

(3) Acetyl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylac-
etamide); 

(4) Acryl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylacry-
lamide) (Other name: acryloylfentanyl); 

(5) AH-7921 (3,4-dichloro-N-[1-(dimethylamino) cyclo-
hexymethyl]benzamide); 

(6) Allylprodine; 

(7) Alphacetylmethadol (except levo-α-cetylmethadol, levo-α-acetyl-
methadol, levomethadyl acetate, or LAAM); 

(8) α-Methylfentanyl or any other derivative of fentanyl; 

(9) α-Methylthiofentanyl (N-[1-methyl-2-(2-thienyl)ethyl-4-
piperidinyl] N-phenylpropanamide); 

(10) Benzethidine; 

(11) β-Hydroxyfentanyl (N-[1-(2-hydroxy-2-phenethyl)-4-
piperidinyl]-N-phenylpropanamide); 

(12) β-Hydroxy-3-methylfentanyl (N-[1-(2-hydroxy-2-phenethyl)-3-
methyl-4-piperidinyl]-N-phenylpropanamide); 

(13) β-hydroxythiofentanyl (Other names: N-[1-[2-hydroxy-2-(thio-
phen-2-yl)ethyl]piperidin-4-yl]-N-phenylproprionamide; N-[1-[2-hy-
droxy-2-(2-thienyl)ethyl]-4-piperidnyl]-N-phenylpropanamide); 

(14) Betaprodine; 

(15) Butyryl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenylbu-
tanamide); 

(16) Clonitazene; 

*(17) Crotonyl fentanyl (Other name: (6-2-5) (E)-N-(1-
Phenethylpiperidin-4-yl)-N-phenylbut-2-enamide); 
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(18) Cyclopropyl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-phenyl-
cyclopropanecarboxamide); 

(19) Diampromide; 

(20) Diethylthiambutene; 

(21) Difenoxin; 

(22) Dimenoxadol; 

(23) Dimethylthiambutene; 

(24) Dioxaphetyl butyrate; 

(25) Dipipanone; 

(26) Ethylmethylthiambutene; 

(27) Etonitazene; 

(28) Etoxeridine; 

(29) 4-Fluoroisobutyryl fentanyl (N-(4-fluorophenyl)-N-(1-
phenethylpiperidin-4-yl)isobutyramide) (Other name: p-fluoroisobu-
tyryl fentanyl); 

(30) Furanyl fentanyl (N-(1-phenethylpiperdin-4-yl)-N-phenylfuran-2-
carboxamide); 

(31) Furethidine; 

(32) Hydroxypethidine; 

(33) Ketobemidone; 

(34) Levophenacylmorphan; 

(35) Meprodine; 

(36) Methadol; 

(37) Methoxyacetyl fentanyl (2-methoxy-N-(1-phenethylpiperidin-4-
yl)-N-phenylacetamide); 

(38) 3-Methylfentanyl (N-[3-methyl-1-(2-phenylethyl)-4-piperidyl]-
N- phenylpropanamide); 

(39) 3-Methylthiofentanyl (N-[3-methyl-1-(2-thienyl)ethyl-4-
piperidinyl]-N-phenylpropanamide); 

(40) Moramide; 

(41) Morpheridine; 

(42) MPPP (1-methyl-4-phenyl-4-propionoxypiperidine); 

(43) MT-45 (1-cyclohexyl-4-(1,2-diphenylethyl)piperazine); 

(44) Noracymethadol; 

(45) Norlevorphanol; 

(46) Normethadone; 

(47) Norpipanone; 

(48) Ocfentanil (N-(2-fluorophenyl)-2-methoxy-N-(1-
phenethylpiperidin-4-yl)acetamide); 

(49) o-Fluorofentanyl (N-(2-fluorophenyl)-N-(1-phenethylpiperidin-4-
yl)propionamide) (Other name: 2-fluorofentanyl); 

(50) p-Fluorobutyryl fentanyl (N-(4-fluorophenyl)-N-(1-
phenethylpiperidin-4-yl)butyramide); 

(51) p-Fluorofentanyl (N-(4-fluorophenyl)-N-[1-(2-phenethyl)-4 
piperidinyl] propanamide); 

(52) PEPAP (1-(2-phenethyl)-4-phenyl-4-acetoxypiperidine); 

(53) Phenadoxone; 

(54) Phenampromide; 

(55) Phencyclidine; 

(56) Phenomorphan; 

(57) Phenoperidine; 

(58) Piritramide; 

(59) Proheptazine; 

(60) Properidine; 

(61) Propiram; 

(62) Tetrahydrofuranyl fentanyl (N-(1-phenethylpiperidin-4-yl)-N-
phenyltetrahydrofuran-2-carboxamide); 

(63) Thiofentanyl (N-phenyl-N-[1-(2-thienyl)ethyl-4-piperidinyl]-
propanamide); 

(64) Tilidine; 

(65) Trimeperidine; and 

(66) U-47700 (3,4-dichloro-N-[2-(dimethylamino)cyclohexyl]-N-
methylbenzamide. 

-Schedule IV depressants 

Except as provided by the Texas Controlled Substances Act, Health 
and Safety Code, Section 481.033, a material, compound, mixture, or 
preparation that contains any quantity of the following substances or 
any of the substance's salts, isomers, and salts of isomers if the exis-
tence of the salts, isomers, and salts of isomers is possible within the 
specific chemical designation having a potential for abuse associated 
with a depressant effect on the central nervous system: 

(1) Alfaxalone (5α-pregnan-3α-ol-11,20-dione); 

(2) Alprazolam; 

(3) Barbital; 

(4) Brexanolone (3α-hydroxy-5α-pregnan-20-one) (Other name: allo-
pregnanolone); 

(5) Bromazepam; 

(6) Camazepam; 

(7) Chloral betaine; 

(8) Chloral hydrate; 

(9) Chlordiazepoxide; 
(10) Clobazam; 

(11) Clonazepam; 

(12) Clorazepate; 

(13) Clotiazepam; 

(14) Cloxazolam; 

(15) Delorazepam; 

(16) Diazepam; 

(17) Dichloralphenazone; 

(18) Estazolam; 

(19) Ethchlorvynol; 

(20) Ethinamate; 

(21) Ethyl loflazepate; 
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(22) Fludiazepam; 

(23) Flunitrazepam; 

(24) Flurazepam; 

(25) Fospropofol; 

(26) Halazepam; 

(27) Haloxazolam; 

(28) Ketazolam; 

(29) Lemborexant; 

(30) Loprazolam; 

(31) Lorazepam; 

(32) Lormetazepam; 

(33) Mebutamate; 

(34) Medazepam; 

(35) Meprobamate; 

(36) Methohexital; 

(37) Methylphenobarbital (mephobarbital); 

(38) Midazolam; 

(39) Nimetazepam; 

(40) Nitrazepam; 

(41) Nordiazepam; 

(42) Oxazepam; 

(43) Oxazolam; 

(44) Paraldehyde; 

(45) Petrichloral; 

(46) Phenobarbital; 

(47) Pinazepam; 

(48) Prazepam; 

(49) Quazepam; 

*(50) Remimazolam; 

(51) Suvorexant; 

(52) Temazepam; 

(53) Tetrazepam; 

(54) Triazolam; 

(55) Zaleplon; 

(56) Zolpidem; and 

(57) Zopiclone. 

Changes are marked with an asterisk* 

TRD-202005229 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Filed: December 3, 2020 

♦ ♦ ♦ 
Licensing  Actions  for  Radioactive  Materials  
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♦ ♦ ♦ TRD-202005351 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Filed: December 8, 2020 

Licensing  Actions  for  Radioactive  Materials  
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TRD-202005352 
Barbara L. Klein 
General Counsel 
Department of State Health Services 
Filed: December 8, 2020 

♦ ♦ ♦ 
Texas Lottery Commission 
Scratch Ticket Game Number 2284 "JUMBO BUCKS 300X" 
1.0 Name and Style of Scratch Ticket Game. 

A. The name of Scratch Ticket Game No. 2284 is "JUMBO BUCKS 
300X". The play style is "multiple games". 

1.1 Price of Scratch Ticket Game. 

A. The price for Scratch Ticket Game No. 2284 shall be $10.00 per 
Scratch Ticket. 

1.2 Definitions in Scratch Ticket Game No. 2284. 

A. Display Printing - That area of the Scratch Ticket outside of the area 
where the overprint and Play Symbols appear. 

B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the Scratch Ticket. 

C. Play Symbol - The printed data under the latex on the front of the 
Scratch Ticket that is used to determine eligibility for a prize. Each 
Play Symbol is printed in Symbol font in black ink in positive except 
for dual-image games. The possible black Play Symbols are: $10.00, 
$20.00, $30.00, $50.00, $100, $200, $500, $2,000, $5,000, $30,000, 
$300,000, 01, 02, 03, 04, 05, 06, 07, 08, 09, 11, 12, 13, 14, 15, 16, 17, 
18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 
37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54, 55, 
56, 57, 58, 59, 60, 61, 62, 63, 64, 65, 66, 67, 68, 69, 70, 71, 72, 73, 74, 
75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, JUMBO 
SYMBOL, 10X SYMBOL and 300X SYMBOL. 

D. Play Symbol Caption - The printed material appearing below each 
Play Symbol which explains the Play Symbol. One caption appears 
under each Play Symbol and is printed in caption font in black ink 
in positive. The Play Symbol Caption which corresponds with and 
verifies each Play Symbol is as follows: 
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E. Serial Number - A unique thirteen (13) digit number appearing under 
the latex scratch-off covering on the front of the Scratch Ticket. The 
Serial Number is for validation purposes and cannot be used to play the 
game. The format will be: 0000000000000. 

F. Bar Code - A twenty-four (24) character interleaved two (2) of five 
(5) Bar Code which will include a four (4) digit game ID, the seven 
(7) digit Pack number, the three (3) digit Ticket number and the ten 
(10) digit Validation Number. The Bar Code appears on the back of the 
Scratch Ticket. 

G. Game-Pack-Ticket Number - A fourteen (14) digit number consist-
ing of the four (4) digit game number (2284), a seven (7) digit Pack 
number, and a three (3) digit Ticket number. Ticket numbers start 
with 001 and end with 050 within each Pack. The format will be: 
2284-0000001-001. 

H. Pack - A Pack of the "JUMBO BUCKS 300X" Scratch Ticket Game 
contains 050 Tickets, packed in plastic shrink-wrapping and fanfolded 
in pages of one (1). The Ticket back of 001 and 050 will both be ex-
posed. The pack inserts will be inserted into each non-voided pack of 
Tickets including sample packs. The dispenser insert cards are to be 

plaved so that both the bar code and UPC are visible on at least on side 
of the pack. 

I. Non-Winning Scratch Ticket - A Scratch Ticket which is not pro-
grammed to be a winning Scratch Ticket or a Scratch Ticket that does 
not meet all of the requirements of these Game Procedures, the State 
Lottery Act (Texas Government Code, Chapter 466), and applicable 
rules adopted by the Texas Lottery pursuant to the State Lottery Act 
and referenced in 16 TAC, Chapter 401. 

J. Scratch Ticket Game, Scratch Ticket or Ticket - Texas Lottery 
"JUMBO BUCKS 300X" Scratch Ticket Game No. 2284. 

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Scratch Ticket validation requirements 
set forth in Texas Lottery Rule 401.302, Scratch Ticket Game Rules, 
these Game Procedures, and the requirements set out on the back of 
each Scratch Ticket. A prize winner in the "JUMBO BUCKS 300X" 
Scratch Ticket Game is determined once the latex on the Scratch Ticket 
is scratched off to expose one hundred fifty-six (156) Play Symbols. 
BONUS BUCKS PLAY AREA: If a player reveals 2 matching prize 
amounts in the same BONUS BUCK, the player wins that amount. 
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GAME 1: If the player matches any of YOUR NUMBERS Play Sym-
bols to any of the SERIAL NUMBERS Play Symbols, the player wins 
the PRIZE for that number. If the player reveals a "JUMBO" Play Sym-
bol, the player wins 5 TIMES the PRIZE for that symbol. If the player 
reveals a "10X" Play Symbol, the player wins 10 TIMES the PRIZE 
for that symbol. If the player reveals a "300X" Play Symbol, the player 
wins 300 TIMES the PRIZE for that symbol. GAME 2: If the player 
matches any of YOUR NUMBERS Play Symbols to any of the SE-
RIAL NUMBERS Play Symbols, the player wins the PRIZE for that 
number. If the player reveals a "JUMBO" Play Symbol, the player wins 
5 TIMES the PRIZE for that symbol. No portion of the Display Print-
ing nor any extraneous matter whatsoever shall be usable or playable 
as a part of the Scratch Ticket. 

2.1 Scratch Ticket Validation Requirements. 

A. To be a valid Scratch Ticket, all of the following requirements must 
be met: 

1. Exactly one hundred fifty-six (156) Play Symbols must appear under 
the Latex Overprint on the front portion of the Scratch Ticket; 

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 

3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 

4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 

5. The Scratch Ticket shall be intact; 

6. The Serial Number and Game-Pack-Ticket Number must be present 
in their entirety and be fully legible; 

7. The Serial Number must correspond, using the Texas Lottery's 
codes, to the Play Symbols on the Scratch Ticket; 

8. The Scratch Ticket must not have a hole punched through it, be 
mutilated, altered, unreadable, reconstituted or tampered with in any 
manner; 

9. The Scratch Ticket must not be counterfeit in whole or in part; 

10. The Scratch Ticket must have been issued by the Texas Lottery in 
an authorized manner; 

11. The Scratch Ticket must not have been stolen, nor appear on any 
list of omitted Scratch Tickets or non-activated Scratch Tickets on file 
at the Texas Lottery; 

12. The Play Symbols, Serial Number and Game-Pack-Ticket Number 
must be right side up and not reversed in any manner; 

13. The Scratch Ticket must be complete and not miscut, and have ex-
actly one hundred fifty-six (156) Play Symbols under the Latex Over-
print on the front portion of the Scratch Ticket, exactly one Serial Num-
ber and exactly one Game-Pack-Ticket Number on the Scratch Ticket; 

14. The Serial Number of an apparent winning Scratch Ticket shall cor-
respond with the Texas Lottery's Serial Numbers for winning Scratch 
Tickets, and a Scratch Ticket with that Serial Number shall not have 
been paid previously; 

15. The Scratch Ticket must not be blank or partially blank, misregis-
tered, defective or printed or produced in error; 

16. Each of the one hundred fifty-six (156) Play Symbols must be ex-
actly one of those described in Section 1.2.C of these Game Procedures; 

17. Each of the one hundred fifty-six (156) Play Symbols on the Scratch 
Ticket must be printed in the Symbol font and must correspond pre-

cisely to the artwork on file at the Texas Lottery; the Scratch Ticket 
Serial Numbers must be printed in the Serial font and must corre-
spond precisely to the artwork on file at the Texas Lottery; and the 
Game-Pack-Ticket Number must be printed in the Game-Pack-Ticket 
Number font and must correspond precisely to the artwork on file at 
the Texas Lottery; 

18. The Display Printing on the Scratch Ticket must be regular in every 
respect and correspond precisely to the artwork on file at the Texas 
Lottery; and 

19. The Scratch Ticket must have been received by the Texas Lottery 
by applicable deadlines. 

B. The Scratch Ticket must pass all additional validation tests provided 
for in these Game Procedures, the Texas Lottery's Rules governing the 
award of prizes of the amount to be validated, and any confidential 
validation and security tests of the Texas Lottery. 

C. Any Scratch Ticket not passing all of the validation requirements is 
void and ineligible for any prize and shall not be paid. However, the 
Executive Director may, solely at the Executive Director's discretion, 
refund the retail sales price of the Scratch Ticket. In the event a de-
fective Scratch Ticket is purchased, the only responsibility or liability 
of the Texas Lottery shall be to replace the defective Scratch Ticket 
with another unplayed Scratch Ticket in that Scratch Ticket Game (or 
a Scratch Ticket of equivalent sales price from any other current Texas 
Lottery Scratch Ticket Game) or refund the retail sales price of the 
Scratch Ticket, solely at the Executive Director's discretion. 

2.2 Programmed Game Parameters. 

A. GENERAL: The top Prize Symbol will appear on every Ticket un-
less restricted by other parameters, play action or prize structure. 

B. GENERAL: Consecutive Non-Winning Tickets within a Pack will 
not have matching patterns, in the same order, of either Play Symbols 
or Prize Symbols. 

C. BONUS BUCKS: A non-winning Prize Symbol will never match 
a winning Prize Symbol in the BONUS BUCK play areas, unless re-
stricted by other parameters, play action or prize structure. 

D. BONUS BUCKS: A Ticket may have up to two (2) matching non-
winning Prize Symbols in the BONUS BUCK play areas, unless re-
stricted by other parameters, play action or prize structure. 

E. GAME 1: No prize amount in a non-winning spot will correspond 
with the YOUR NUMBERS Play Symbol (i.e., 20 and $20). 

F. GAME 1: No matching non-winning YOUR NUMBERS Play Sym-
bols on a Ticket. 

G. GAME 1: No matching SERIAL NUMBERS Play Symbols on a 
Ticket. 

H. GAME 1: Within GAME 1, a non-winning Prize Symbol will never 
match a winning Prize Symbol, unless restricted by other parameters, 
play action or prize structure. 

I. GAME 1: Within GAME 1, a Ticket may have up to seven (7) match-
ing non-winning Prize Symbols, unless restricted by other parameters, 
play action or prize structure. 

J. GAME 1: The "JUMBO" (WINX5) Play Symbol will only appear 
on intended winning Tickets as dictated by the prize structure. 

K. GAME 1: The "10X" (WINX10) Play Symbol will only appear on 
intended winning Tickets as dictated by the prize structure. 

L. GAME 1: The "300X" (WINX300) Play Symbol will only appear 
on intended winning Tickets as dictated by the prize structure. 
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M. GAME 2: No matching non-winning YOUR NUMBERS Play 
Symbols on a Ticket. 

N. GAME 2: No matching SERIAL NUMBERS Play Symbols on a 
Ticket. 

O. GAME 2: Within GAME 2, a non-winning Prize Symbol will never 
match a winning Prize Symbol, unless restricted by other parameters, 
play action or prize structure. 

P. GAME 2: Within GAME 2, a Ticket may have up to four (4) match-
ing non-winning Prize Symbols, unless restricted by other parameters, 
play action or prize structure. 

Q. GAME 2: The "JUMBO" (WINX5) Play Symbol will only appear 
on intended winning Tickets as dictated by the prize structure. 

R. GAME 2: No win(s) will appear in this game unless there is at least 
one (1) win in either one (1) of the five (5) BONUS BUCK or GAME 
1 play areas on the Ticket front. 

2.3 Procedure for Claiming Prizes. 

A. To claim a "JUMBO BUCKS 300X" Scratch Ticket Game prize 
of $10.00, $20.00, $30.00, $50.00, $100, $200 or $500, a claimant 
shall sign the back of the Scratch Ticket in the space designated on the 
Scratch Ticket and may present the winning Scratch Ticket to any Texas 
Lottery Retailer. The Texas Lottery Retailer shall verify the claim and, 
if valid, and upon presentation of proper identification, if appropriate, 
make payment of the amount due the claimant and physically void the 
Scratch Ticket; provided that the Texas Lottery Retailer may, but is not 
required, to pay a $30.00, $50.00, $100, $200 or $500 Scratch Ticket 
Game. In the event the Texas Lottery Retailer cannot verify the claim, 
the Texas Lottery Retailer shall provide the claimant with a claim form 
and instruct the claimant on how to file a claim with the Texas Lottery. 
If the claim is validated by the Texas Lottery, a check shall be for-
warded to the claimant in the amount due. In the event the claim is not 
validated, the claim shall be denied and the claimant shall be notified 
promptly. A claimant may also claim any of the above prizes under the 
procedure described in Section 2.3.B and Section 2.3.C of these Game 
Procedures. 

B. To claim a "JUMBO BUCKS 300X" Scratch Ticket Game prize of 
$2,000, $5,000, $30,000 or $300,000, the claimant must sign the win-
ning Scratch Ticket and may present it at one of the Texas Lottery's 
Claim Centers. If the claim is validated by the Texas Lottery, payment 
will be made to the bearer of the validated winning Scratch Ticket for 
that prize upon presentation of proper identification. When paying a 
prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall 
withhold federal income tax at a rate set by the IRS if required. In the 
event that the claim is not validated by the Texas Lottery, the claim 
shall be denied and the claimant shall be notified promptly. 

C. As an alternative method of claiming a "JUMBO BUCKS 300X" 
Scratch Ticket Game prize the claimant may submit the signed winning 
Scratch Ticket and a thoroughly completed claim form via mail. If 
a prize value is $1,000,000 or more, the claimant must also provide 
proof of Social Security number or Tax Payer Identification (for U.S. 
Citizens or Resident Aliens). Mail all to: Texas Lottery Commission, 
P.O. Box 16600, Austin, Texas 78761-6600. The Texas Lottery is not 
responsible for Scratch Tickets lost in the mail. In the event that the 
claim is not validated by the Texas Lottery, the claim shall be denied 
and the claimant shall be notified promptly. 

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct the amount of a delinquent tax or other money from the 
winnings of a prize winner who has been finally determined to be: 

1. delinquent in the payment of a tax or other money to a state agency 
and that delinquency is reported to the Comptroller under Government 
Code §403.055; 

2. in default on a loan made under Chapter 52, Education Code; 

3. in default on a loan guaranteed under Chapter 57, Education Code; 
or 

4. delinquent in child support payments in the amount determined by 
a court or a Title IV-D agency under Chapter 231, Family Code. 

E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid. 

2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 

A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 

B. if there is any question regarding the identity of the claimant; 

C. if there is any question regarding the validity of the Scratch Ticket 
presented for payment; or 

D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 

2.5 Payment of Prizes to Persons Under 18. If a person under the age 
of 18 years is entitled to a cash prize under $600 from the "JUMBO 
BUCKS 300X" Scratch Ticket Game, the Texas Lottery shall deliver to 
an adult member of the minor's family or the minor's guardian a check 
or warrant in the amount of the prize payable to the order of the minor. 

2.6 If a person under the age of 18 years is entitled to a cash prize of 
$600 or more from the "JUMBO BUCKS 300X" Scratch Ticket Game, 
the Texas Lottery shall deposit the amount of the prize in a custodial 
bank account, with an adult member of the minor's family or the minor's 
guardian serving as custodian for the minor. 

2.7 Scratch Ticket Claim Period. All Scratch Ticket prizes must be 
claimed within 180 days following the end of the Scratch Ticket Game 
or within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code §466.408. Any rights to a 
prize that is not claimed within that period, and in the manner specified 
in these Game Procedures and on the back of each Scratch Ticket, shall 
be forfeited. 

2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of Scratch Tickets ordered. The number of actual prizes 
available in a game may vary based on number of Scratch Tickets man-
ufactured, testing, distribution, sales and number of prizes claimed. A 
Scratch Ticket Game may continue to be sold even when all the top 
prizes have been claimed. 

3.0 Scratch Ticket Ownership. 

A. Until such time as a signature is placed upon the back portion of a 
Scratch Ticket in the space designated, a Scratch Ticket shall be owned 
by the physical possessor of said Scratch Ticket. When a signature is 
placed on the back of the Scratch Ticket in the space designated, the 
player whose signature appears in that area shall be the owner of the 
Scratch Ticket and shall be entitled to any prize attributable thereto. 
Notwithstanding any name or names submitted on a claim form, the 
Executive Director shall make payment to the player whose signature 
appears on the back of the Scratch Ticket in the space designated. If 
more than one name appears on the back of the Scratch Ticket, the 
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♦ ♦ ♦ 

Executive Director will require that one of those players whose name 
appears thereon be designated by such players to receive payment. 

B. The Texas Lottery shall not be responsible for lost or stolen Scratch 
Tickets and shall not be required to pay on a lost or stolen Scratch 
Ticket. 

4.0  Number  and  Value  of  Scratch  Prizes.  There  will  be  approximately  
6,000,000  Scratch  Tickets  in  Scratch  Ticket  Game  No.  2284.  The  ap-
proximate  number  and  value  of  prizes  in  the  game  are  as  follows: 

A. The actual number of Scratch Tickets in the game may be increased 
or decreased at the sole discretion of the Texas Lottery Commission. 

5.0 End of the Scratch Ticket Game. The Executive Director may, at 
any time, announce a closing date (end date) for the Scratch Ticket 
Game No. 2284 without advance notice, at which point no further 
Scratch Tickets in that game may be sold. The determination of the 
closing date and reasons for closing will be made in accordance with the 
Scratch Ticket closing procedures and the Scratch Ticket Game Rules. 
See 16 TAC §401.302(j). 

6.0 Governing Law. In purchasing a Scratch Ticket, the player agrees to 
comply with, and abide by, these Game Procedures for Scratch Ticket 
Game No. 2284, the State Lottery Act (Texas Government Code, Chap-
ter 466), applicable rules adopted by the Texas Lottery pursuant to the 
State Lottery Act and referenced in 16 TAC, Chapter 401, and all final 
decisions of the Executive Director. 
TRD-202005348 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Filed: December 8, 2020 

Scratch Ticket Game Number 2311 "TRIPLE RED 777 
SUPER TICKET" 
1.0 Name and Style of Scratch Ticket Game. 

A. The name of Scratch Ticket Game No. 2311 is "TRIPLE RED 777 
SUPER TICKET". The play style is "multiple games". 

1.1 Price of Scratch Ticket Game. 

A. The price for Scratch Ticket Game No. 2311 shall be $10.00 per 
Scratch Ticket. 

1.2 Definitions in Scratch Ticket Game No. 2311. 

A. Display Printing - That area of the Scratch Ticket outside of the area 
where the overprint and Play Symbols appear. 

B. Latex Overprint - The removable scratch-off covering over the Play 
Symbols on the front of the Scratch Ticket. 

C. Play Symbol - The printed data under the latex on the front of the 
Scratch Ticket that is used to determine eligibility for a prize. Each 
Play Symbol is printed in Symbol font in black ink in positive except 
for dual-image games. The possible black Play Symbols are: 01, 02, 
03, 04, 05, 06, 08, 09, 10, 11, 12, 13, 14, 15, 16, 18, 19, 20, 21, 22, 23, 
24, 25, 26, 28, 29, 30, 31, 32, 33, 34, 35, 36, 38, 39, 40, 41, 42, 43, 44, 
45, 46, 48, 49, 50, 51, 52, 53, 54, 55, 56, 58, 59, 60, 61, 62, 63, 64, 
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65, 66, 68, 69, 80, 81, 82, 83, 84, 85, 86, 88, 89, 90, 91, 92, MONEY 
BAG SYMBOL, BELL SYMBOL, BILL SYMBOL, CROWN SYM-
BOL, DIAMOND SYMBOL, GOLD BAR SYMBOL, KEY SYM-
BOL, STAR SYMBOL, VAULT SYMBOL, $5.00, $10.00, $20.00, 
$30.00, $50.00, $100, $200, $500, $1,000, $20,000 and $277,000. The 
possible red Play Symbols are: 01, 02, 03, 04, 05, 06, 08, 09, 10, 11, 
12, 13, 14, 15, 16, 18, 19, 20, 21, 22, 23, 24, 25, 26, 28, 29, 30, 31, 32, 
33, 34, 35, 36, 38, 39, 40, 41, 42, 43, 44, 45, 46, 48, 49, 50, 51, 52, 53, 
54, 55, 56, 58, 59, 60, 61, 62, 63, 64, 65, 66, 68, 69, 80, 81, 82, 83, 
84, 85, 86, 88, 89, 90, 91, 92, 7 SYMBOL, 77 SYMBOL, 777 SYM-
BOL, MONEY BAG SYMBOL, BELL SYMBOL, BILL SYMBOL, 

CROWN  SYMBOL,  DIAMOND  SYMBOL,  GOLD  BAR  SYMBOL,  
KEY  SYMBOL,  STAR  SYMBOL  and  VAULT  SYMBOL. 

D.  Play  Symbol  Caption  - The  printed  material  appearing  below  each  
Play  Symbol  which  explains  the  Play  Symbol.  One  caption  appears  
under  each  Play  Symbol  and  is  printed  in  caption  font  in  black  ink  
in  positive.  The  Play  Symbol  Caption  which  corresponds  with  and  
verifies  each  Play  Symbol  is  as  follows: 
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E. Serial Number - A unique thirteen (13) digit number appearing under 
the latex scratch-off covering on the front of the Scratch Ticket. The 
Serial Number is for validation purposes and cannot be used to play the 
game. The format will be: 0000000000000. 

F. Bar Code - A twenty-four (24) character interleaved two (2) of five 
(5) Bar Code which will include a four (4) digit game ID, the seven 
(7) digit Pack number, the three (3) digit Ticket number and the ten 
(10) digit Validation Number. The Bar Code appears on the back of the 
Scratch Ticket. 

G. Game-Pack-Ticket Number - A fourteen (14) digit number consist-
ing of the four (4) digit game number (2311), a seven (7) digit Pack 
number, and a three (3) digit Ticket number. Ticket numbers start 

with 001 and end with 050 within each Pack. The format will be: 
2311-0000001-001. 

H. Pack - A Pack of the "TRIPLE RED 777 SUPER TICKET" Scratch 
Ticket Game contains 050 Tickets, packed in plastic shrink-wrapping 
and fanfolded in pages of one (1). Ticket back 001 and 050 will both 
be exposed. 

I. Non-Winning Scratch Ticket - A Scratch Ticket which is not pro-
grammed to be a winning Scratch Ticket or a Scratch Ticket that does 
not meet all of the requirements of these Game Procedures, the State 
Lottery Act (Texas Government Code, Chapter 466), and applicable 
rules adopted by the Texas Lottery pursuant to the State Lottery Act 
and referenced in 16 TAC, Chapter 401. 
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J. Scratch Ticket Game, Scratch Ticket or Ticket - Texas Lottery 
"TRIPLE RED 777 SUPER TICKET" Scratch Ticket Game No. 2311. 

2.0 Determination of Prize Winners. The determination of prize win-
ners is subject to the general Scratch Ticket validation requirements 
set forth in Texas Lottery Rule 401.302, Scratch Ticket Game Rules, 
these Game Procedures, and the requirements set out on the back of 
each Scratch Ticket. A prize winner in the "TRIPLE RED 777 SU-
PER TICKET" Scratch Ticket Game is determined once the latex on 
the Scratch Ticket is scratched off to expose one hundred twenty-six 
(126) Play Symbols. GAME 1: If a player reveals 3 matching prize 
amounts, the player wins that amount. If the player reveals 2 matching 
prize amounts and a RED "77" Play Symbol, the player wins DOUBLE 
that amount. GAME 2: If the player reveals 3 matching Play Symbols, 
regardless of color, in any one row, column or diagonal line, the player 
wins the PRIZE. If the player reveals 3 RED "777" Play Symbols in any 
one row column or diagonal line, the player wins TRIPLE the PRIZE. 
GAME 3: If the player matches any of the YOUR NUMBERS Play 
Symbols, regardless of color, to any of the WINNING NUMBERS 
Play Symbols, the player wins the PRIZE for that number. If the player 
reveals a RED "7" Play Symbol, the player wins the PRIZE for that 
symbol instantly. If the player reveals a RED "77" Play Symbol, the 
player wins DOUBLE the PRIZE for that symbol. If the player reveals 
a RED "777" Play Symbol, the player wins TRIPLE the PRIZE for that 
symbol. No portion of the Display Printing nor any extraneous matter 
whatsoever shall be usable or playable as a part of the Scratch Ticket. 

2.1 Scratch Ticket Validation Requirements. 

A. To be a valid Scratch Ticket, all of the following requirements must 
be met: 

1. Exactly one hundred twenty-six (126) Play Symbols must appear 
under the Latex Overprint on the front portion of the Scratch Ticket; 

2. Each of the Play Symbols must have a Play Symbol Caption under-
neath, unless specified, and each Play Symbol must agree with its Play 
Symbol Caption; 

3. Each of the Play Symbols must be present in its entirety and be fully 
legible; 

4. Each of the Play Symbols must be printed in black ink except for 
dual image games; 

5. The Scratch Ticket shall be intact; 

6. The Serial Number and Game-Pack-Ticket Number must be present 
in their entirety and be fully legible; 

7. The Serial Number must correspond, using the Texas Lottery's 
codes, to the Play Symbols on the Scratch Ticket; 

8. The Scratch Ticket must not have a hole punched through it, be 
mutilated, altered, unreadable, reconstituted or tampered with in any 
manner; 

9. The Scratch Ticket must not be counterfeit in whole or in part; 

10. The Scratch Ticket must have been issued by the Texas Lottery in 
an authorized manner; 

11. The Scratch Ticket must not have been stolen, nor appear on any 
list of omitted Scratch Tickets or non-activated Scratch Tickets on file 
at the Texas Lottery; 

12. The Play Symbols, Serial Number and Game-Pack-Ticket Number 
must be right side up and not reversed in any manner; 

13. The Scratch Ticket must be complete and not miscut, and have 
exactly one hundred twenty-six (126) Play Symbols under the Latex 
Overprint on the front portion of the Scratch Ticket, exactly one Serial 

Number and exactly one Game-Pack-Ticket Number on the Scratch 
Ticket; 

14. The Serial Number of an apparent winning Scratch Ticket shall cor-
respond with the Texas Lottery's Serial Numbers for winning Scratch 
Tickets, and a Scratch Ticket with that Serial Number shall not have 
been paid previously; 

15. The Scratch Ticket must not be blank or partially blank, misregis-
tered, defective or printed or produced in error; 

16. Each of the one hundred twenty-six (126) Play Symbols must be 
exactly one of those described in Section 1.2.C of these Game Proce-
dures; 

17. Each of the one hundred twenty-six (126) Play Symbols on the 
Scratch Ticket must be printed in the Symbol font and must correspond 
precisely to the artwork on file at the Texas Lottery; the Scratch Ticket 
Serial Numbers must be printed in the Serial font and must correspond 
precisely to the artwork on file at the Texas Lottery; and the Game-
Pack-Ticket Number must be printed in the Game-Pack-Ticket Number 
font and must correspond precisely to the artwork on file at the Texas 
Lottery; 

18. The Display Printing on the Scratch Ticket must be regular in every 
respect and correspond precisely to the artwork on file at the Texas 
Lottery; and 

19. The Scratch Ticket must have been received by the Texas Lottery 
by applicable deadlines. 

B. The Scratch Ticket must pass all additional validation tests provided 
for in these Game Procedures, the Texas Lottery's Rules governing the 
award of prizes of the amount to be validated, and any confidential 
validation and security tests of the Texas Lottery. 

C. Any Scratch Ticket not passing all of the validation requirements is 
void and ineligible for any prize and shall not be paid. However, the 
Executive Director may, solely at the Executive Director's discretion, 
refund the retail sales price of the Scratch Ticket. In the event a de-
fective Scratch Ticket is purchased, the only responsibility or liability 
of the Texas Lottery shall be to replace the defective Scratch Ticket 
with another unplayed Scratch Ticket in that Scratch Ticket Game (or 
a Scratch Ticket of equivalent sales price from any other current Texas 
Lottery Scratch Ticket Game) or refund the retail sales price of the 
Scratch Ticket, solely at the Executive Director's discretion. 

2.2 Programmed Game Parameters. 

A. GENERAL: A Ticket can win up to fifty-two (52) times in accor-
dance with the approved prize structure. 

B. GENERAL: Consecutive Non-Winning Tickets within a Pack will 
not have matching patterns, in the same order, of either Play Symbols 
or Prize Symbols. 

C. GENERAL: The top Prize Symbol will appear on every Ticket, un-
less restricted by other parameters, play action or prize structure. 

D. GENERAL: The $5 Prize Symbol will only appear on winning Tick-
ets in which the $5 prize is part of a winning pattern. 

E. GAME 1: No more than three (3) matching Prize Symbols. 

F. GAME 1: No more than one (1) set of three (3) matching Prize 
Symbols within the game (i.e., three (3) $10 Prize Symbols or three (3) 
$20 Prize Symbols). 

G. GAME 1: Winning Tickets that contain a RED "77" (DBL) Play 
Symbol will never contain more than one (1) pair of matching Prize 
Symbols. 
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H. GAME 1: Winning Tickets with three (3) matching Prize Symbols 
will never contain a RED "77" (DBL) Play Symbol. 

I. GAME 1: Winning Tickets will contain three (3) matching Prize 
Symbols or two (2) matching Prize Symbols and one (1) RED "77" 
(DBL) Play Symbol. 

J. GAME 1: On winning Tickets, all non-winning Prize Symbols will 
be different from the winning Prize Symbols. 

K. GAME 1: Non-Winning Tickets will never have more than two (2) 
matching Prize Symbols. 

L. GAME 2: Non-Winning Tickets will have at least one (1) row, col-
umn, or diagonal line that contains two (2) matching Play Symbols, 
regardless of color, plus one (1) different Play Symbol. 

M. GAME 2: All Tickets will contain at least two (2) matching Play 
Symbols, regardless of color, unless restricted by other parameters, 
play action or prize structure. 

N. GAME 2: All Tickets will contain at least two (2), but no more than 
four (4), RED Play Symbols, unless restricted by other parameters, play 
action or prize structure. 

O. GAME 2: Winning Tickets will only have one (1) occurrence of 
three (3) matching Play Symbols, regardless of color, in any row, col-
umn, or diagonal line. 

P. GAME 2: On winning Tickets using the triple multiplier, the RED 
"777" (TRP) Play Symbol will appear three (3) times in either a single 
row, column, or diagonal line. 

Q. GAME 3: Non-winning YOUR NUMBERS Play Symbols will all 
be different, regardless of color. 

R. GAME 3: On a winning Ticket, non-winning YOUR NUMBERS 
Play Symbols will all be different, regardless of color. 

S. GAME 3: The RED YOUR NUMBERS Play Symbols will never 
appear in the WINNING NUMBERS play spots. 

T. GAME 3: WINNING NUMBERS Play Symbols will always be 
BLACK. YOUR NUMBERS Play Symbols can be BLACK or RED. 

U. GAME 3: Each Ticket will have ten (10) different WINNING 
NUMBERS Play Symbols. 

V. GAME 3: The RED "77" (DBL) and RED "777" (TRP) Play Sym-
bols will only appear as dictated by the prize structure. 

W. GAME 3: No prize amount in a non-winning spot will correspond 
with the YOUR NUMBERS Play Symbol (i.e., 10 and $10). 

X. GAME 3: When comparing Play Symbols, only consider their nu-
merical value, as they will have the same value regardless of the color 
(with the exception of the RED "7" (WIN$), RED "77" (DBL) and RED 
"777" (TRP) Play Symbols). 

Y. GAME 3: Non-winning YOUR NUMBERS Play Symbols will 
never match any WINNING NUMBERS Play Symbols, regardless of 
color. 

Z. GAME 3: YOUR NUMBERS Play Symbols will contain at least 
nine (9), but no more than eleven (11), RED YOUR NUMBERS Play 
Symbols, unless restricted by the prize structure or other parameters. 

AA. GAME 3: Non-winning Prize Symbol(s) will never be the same 
as the winning Prize Symbol(s). 

BB. GAME 3: Non-winning Prize Symbols will never appear more 
than six (6) times. 

2.3 Procedure for Claiming Prizes. 

A. To claim a "TRIPLE RED 777 SUPER TICKET" Scratch Ticket 
Game prize of $10.00, $20.00, $30.00, $50.00, $100, $200 or $500, a 
claimant shall sign the back of the Scratch Ticket in the space desig-
nated on the Scratch Ticket and may present the winning Scratch Ticket 
to any Texas Lottery Retailer. The Texas Lottery Retailer shall verify 
the claim and, if valid, and upon presentation of proper identification, 
if appropriate, make payment of the amount due the claimant and phys-
ically void the Scratch Ticket; provided that the Texas Lottery Retailer 
may, but is not required, to pay a $30.00, $50.00, $100, $200 or $500 
Scratch Ticket Game. In the event the Texas Lottery Retailer cannot 
verify the claim, the Texas Lottery Retailer shall provide the claimant 
with a claim form and instruct the claimant on how to file a claim with 
the Texas Lottery. If the claim is validated by the Texas Lottery, a check 
shall be forwarded to the claimant in the amount due. In the event the 
claim is not validated, the claim shall be denied and the claimant shall 
be notified promptly. A claimant may also claim any of the above prizes 
under the procedure described in Section 2.3.B and Section 2.3.C of 
these Game Procedures. 

B. To claim a "TRIPLE RED 777 SUPER TICKET" Scratch Ticket 
Game prize of $1,000, $20,000 or $277,000, the claimant must sign the 
winning Scratch Ticket and may present it at one of the Texas Lottery's 
Claim Centers. If the claim is validated by the Texas Lottery, payment 
will be made to the bearer of the validated winning Scratch Ticket for 
that prize upon presentation of proper identification. When paying a 
prize of $600 or more, the Texas Lottery shall file the appropriate in-
come reporting form with the Internal Revenue Service (IRS) and shall 
withhold federal income tax at a rate set by the IRS if required. In the 
event that the claim is not validated by the Texas Lottery, the claim 
shall be denied and the claimant shall be notified promptly. 

C. As an alternative method of claiming a "TRIPLE RED 777 SU-
PER TICKET" Scratch Ticket Game prize the claimant may submit 
the signed winning Scratch Ticket and a thoroughly completed claim 
form via mail. If a prize value is $1,000,000 or more, the claimant must 
also provide proof of Social Security number or Tax Payer Identifica-
tion (for U.S. Citizens or Resident Aliens). Mail all to: Texas Lottery 
Commission, P.O. Box 16600, Austin, Texas 78761-6600. The Texas 
Lottery is not responsible for Scratch Tickets lost in the mail. In the 
event that the claim is not validated by the Texas Lottery, the claim 
shall be denied and the claimant shall be notified promptly. 

D. Prior to payment by the Texas Lottery of any prize, the Texas Lottery 
shall deduct the amount of a delinquent tax or other money from the 
winnings of a prize winner who has been finally determined to be: 

1. delinquent in the payment of a tax or other money to a state agency 
and that delinquency is reported to the Comptroller under Government 
Code §403.055; 

2. in default on a loan made under Chapter 52, Education Code; 

3. in default on a loan guaranteed under Chapter 57, Education Code; 
or 

4. delinquent in child support payments in the amount determined by 
a court or a Title IV-D agency under Chapter 231, Family Code. 

E. If a person is indebted or owes delinquent taxes to the State, other 
than those specified in the preceding paragraph, the winnings of a per-
son shall be withheld until the debt or taxes are paid. 

2.4 Allowance for Delay of Payment. The Texas Lottery may delay 
payment of the prize pending a final determination by the Executive 
Director, under any of the following circumstances: 

A. if a dispute occurs, or it appears likely that a dispute may occur, 
regarding the prize; 

B. if there is any question regarding the identity of the claimant; 
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C. if there is any question regarding the validity of the Scratch Ticket 
presented for payment; or 

D. if the claim is subject to any deduction from the payment otherwise 
due, as described in Section 2.3.D of these Game Procedures. No lia-
bility for interest for any delay shall accrue to the benefit of the claimant 
pending payment of the claim. 

2.5 Payment of Prizes to Persons Under 18. If a person under the age 
of 18 years is entitled to a cash prize under $600 from the "TRIPLE 
RED 777 SUPER TICKET" Scratch Ticket Game, the Texas Lottery 
shall deliver to an adult member of the minor's family or the minor's 
guardian a check or warrant in the amount of the prize payable to the 
order of the minor. 

2.6 If a person under the age of 18 years is entitled to a cash prize of 
$600 or more from the "TRIPLE RED 777 SUPER TICKET" Scratch 
Ticket Game, the Texas Lottery shall deposit the amount of the prize in 
a custodial bank account, with an adult member of the minor's family 
or the minor's guardian serving as custodian for the minor. 

2.7 Scratch Ticket Claim Period. All Scratch Ticket prizes must be 
claimed within 180 days following the end of the Scratch Ticket Game 
or within the applicable time period for certain eligible military person-
nel as set forth in Texas Government Code §466.408. Any rights to a 
prize that is not claimed within that period, and in the manner specified 
in these Game Procedures and on the back of each Scratch Ticket, shall 
be forfeited. 

2.8 Disclaimer. The number of prizes in a game is approximate based 
on the number of Scratch Tickets ordered. The number of actual prizes 

available in a game may vary based on number of Scratch Tickets man-
ufactured, testing, distribution, sales and number of prizes claimed. A 
Scratch Ticket Game may continue to be sold even when all the top 
prizes have been claimed. 

3.0 Scratch Ticket Ownership. 

A. Until such time as a signature is placed upon the back portion of a 
Scratch Ticket in the space designated, a Scratch Ticket shall be owned 
by the physical possessor of said Scratch Ticket. When a signature is 
placed on the back of the Scratch Ticket in the space designated, the 
player whose signature appears in that area shall be the owner of the 
Scratch Ticket and shall be entitled to any prize attributable thereto. 
Notwithstanding any name or names submitted on a claim form, the 
Executive Director shall make payment to the player whose signature 
appears on the back of the Scratch Ticket in the space designated. If 
more than one name appears on the back of the Scratch Ticket, the 
Executive Director will require that one of those players whose name 
appears thereon be designated by such players to receive payment. 

B. The Texas Lottery shall not be responsible for lost or stolen Scratch 
Tickets and shall not be required to pay on a lost or stolen Scratch 
Ticket. 

4.0  Number  and  Value  of  Scratch  Prizes.  There  will  be  approximately  
8,160,000  Scratch  Tickets  in  Scratch  Ticket  Game  No.  2311.  The  ap-
proximate  number  and  value  of  prizes  in  the  game  are  as  follows: 

IN ADDITION December 18, 2020 45 TexReg 9343 



A. The actual number of Scratch Tickets in the game may be increased 
or decreased at the sole discretion of the Texas Lottery Commission. 

5.0 End of the Scratch Ticket Game. The Executive Director may, at 
any time, announce a closing date (end date) for the Scratch Ticket 
Game No. 2311 without advance notice, at which point no further 
Scratch Tickets in that game may be sold. The determination of the 
closing date and reasons for closing will be made in accordance with the 
Scratch Ticket closing procedures and the Scratch Ticket Game Rules. 
See 16 TAC §401.302(j). 

6.0 Governing Law. In purchasing a Scratch Ticket, the player agrees to 
comply with, and abide by, these Game Procedures for Scratch Ticket 
Game No. 2311, the State Lottery Act (Texas Government Code, Chap-
ter 466), applicable rules adopted by the Texas Lottery pursuant to the 
State Lottery Act and referenced in 16 TAC, Chapter 401, and all final 
decisions of the Executive Director. 
TRD-202005325 
Bob Biard 
General Counsel 
Texas Lottery Commission 
Filed: December 8, 2020 

♦ ♦ ♦ 
Texas Parks and Wildlife Department 

Notice of Proposed Real Estate Transactions 
Grant of Drainage Easement - Hidalgo County 

Approximately 1 Acre at the Estero Llano Grande World Birding
Center 

In a meeting on January 21, 2021, the Texas Parks and Wildlife 
Commission (the Commission) will consider authorizing the grant 
of a drainage easement of approximately 1 acre at the Estero Llano 
Grande World Birding Center to the City of Weslaco. The public 
will have an opportunity to comment on the proposed transaction 
before the Commission takes action. The meeting will start at 9:30 
a.m. at the Texas Parks and Wildlife Department Headquarters, 4200 
Smith School Road, Austin, Texas 78744. Prior to the meeting, 
public comment may be submitted to Stan David, Land Conservation, 
Texas Parks and Wildlife Department, 4200 Smith School Road, 
Austin, Texas 78744, or by email to stan.david@tpwd.texas.gov, or 
via the department's website at www.tpwd.texas.gov. Please be aware 
that public participation options may change due to the COVID-19 
pandemic. Visit the TPWD website at tpwd.texas.gov for the latest 
information. 

Grant of a Fiber Optic Cable Easement - Calhoun County 

Approximately 0.3 Acre at Guadalupe Delta Wildlife Management
Area 
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In a meeting on January 21, 2021, the Texas Parks and Wildlife 
Commission (the Commission) will consider authorizing the grant of 
a fiber optic easement of approximately 0.3 acre at Guadalupe Delta 
Wildlife Management Area. The public will have an opportunity to 
comment on the proposed transaction before the Commission takes 
action. The meeting will start at 9:30 a.m. at the Texas Parks and 
Wildlife Department Headquarters, 4200 Smith School Road, Austin, 
Texas 78744. Prior to the meeting, public comment may be submitted 
to Jason Estrella, Land Conservation, Texas Parks and Wildlife De-
partment, 4200 Smith School Road, Austin, Texas 78744, or by email 
to jason.estrella@tpwd.texas.gov, or via the department's website at 
www.tpwd.texas.gov. Please be aware that public participation options 
may change due to the COVID-19 pandemic. Visit the TPWD website 
at tpwd.texas.gov for the latest information. 

Acquisition of Land - Fannin County 

Approximately 40 Acres at Bonham State Park 

In a meeting on January 21, 2021, the Texas Parks and Wildlife Com-
mission (the Commission) will consider authorizing an acquisition 
of approximately 40 acres at Bonham State Park. The public will 
have an opportunity to comment on the proposed transaction before 
the Commission takes action. The meeting will start at 9:30 a.m. at 
the Texas Parks and Wildlife Department Headquarters, 4200 Smith 
School Road, Austin, Texas 78744. Prior to the meeting, public 
comment may be submitted to Jason Estrella, Land Conservation, 
Texas Parks and Wildlife Department, 4200 Smith School Road, 
Austin, Texas 78744, or by email to jason.estrella@tpwd.texas.gov, or 
via the department's website at www.tpwd.texas.gov. Please be aware 
that public participation options may change due to the COVID-19 
pandemic. Visit the TPWD website at tpwd.texas.gov for the latest 
information. 

Grant of Valve Station Easement - Nueces County 

Approximately 0.1 Acre at Mustang Island State Park 

In a meeting on January 21, 2021, the Texas Parks and Wildlife Com-
mission (the Commission) will consider authorizing the grant of a valve 
station easement of approximately 0.1 acre at Mustang Island State 
Park. The public will have an opportunity to comment on the proposed 
transaction before the Commission takes action. The meeting will start 
at 9:30 a.m. at the Texas Parks and Wildlife Department Headquarters, 
4200 Smith School Road, Austin, Texas 78744. Prior to the meeting, 
public comment may be submitted to Jason Estrella, Land Conserva-
tion, Texas Parks and Wildlife Department, 4200 Smith School Road, 
Austin, Texas 78744, or by email to jason.estrella@tpwd.texas.gov, or 
via the department's website at www.tpwd.texas.gov. Please be aware 
that public participation options may change due to the COVID-19 pan-
demic. Visit the TPWD website at tpwd.texas.gov for the latest infor-
mation. 

Amendment of Deed - Montgomery County 

Approximately 0.8 Acre at Lake Houston Wilderness Park 

In a meeting on January 21, 2021, the Texas Parks and Wildlife 
Commission (the Commission) will consider authorizing an amend-
ment to the deed transferring Lake Houston Wilderness Park to 
the City of Houston to accommodate vegetation removal for the 
safety of an electric transmission line on approximately 0.8 acre. 
The public will have an opportunity to comment on the proposed 
transaction before the Commission takes action. The meeting will 
start at 9:30 a.m. at the Texas Parks and Wildlife Department 
Headquarters, 4200 Smith School Road, Austin, Texas 78744. 
Prior to the meeting, public comment may be submitted to Ted 
Hollingsworth, Land Conservation, Texas Parks and Wildlife Depart-
ment, 4200 Smith School Road, Austin, Texas 78744, or by email to 

ted.hollingsworth@tpwd.texas.gov, or via the department's website 
at www.tpwd.texas.gov. Please be aware that public participation 
options may change due to the COVID-19 pandemic. Visit the TPWD 
website at tpwd.texas.gov for the latest information. 

Exchange of Driveway Easements - Bexar County 

Approximately 1 Acre at Government Canyon State Natural Area 

In a meeting on January 21, 2021, the Texas Parks and Wildlife Com-
mission (the Commission) will consider authorizing the exchange of 
driveway easements of approximately 1 acre at Government Canyon 
State Natural Area. The public will have an opportunity to comment 
on the proposed transaction before the Commission takes action. 
The meeting will start at 9:30 a.m. at the Texas Parks and Wildlife 
Department Headquarters, 4200 Smith School Road, Austin, Texas 
78744. Prior to the meeting, public comment may be submitted to 
Jason Estrella, Land Conservation, Texas Parks and Wildlife Depart-
ment, 4200 Smith School Road, Austin, Texas 78744, or by email 
to jason.estrella@tpwd.texas.gov, or via the department's website at 
www.tpwd.texas.gov. Please be aware that public participation options 
may change due to the COVID-19 pandemic. Visit the TPWD website 
at tpwd.texas.gov for the latest information. 

Relocation of Access Easement - Jack County 

Approximately 2 Acres at Fort Richardson State Park and Historic
Site 

In a meeting on January 21, 2021, the Texas Parks and Wildlife 
Commission (the Commission) will consider authorizing the grant 
of an access easement covering approximately 2 acres to relocate 
and replace an existing easement of approximately equal length and 
area at Fort Richardson State Park and Historic Site in the City of 
Jacksboro. The public will have an opportunity to comment on 
the proposed transaction before the Commission takes action. The 
meeting will start at 9:30 a.m. at the Texas Parks and Wildlife 
Department Headquarters, 4200 Smith School Road, Austin, Texas 
78744. Prior to the meeting, public comment may be submitted to Ted 
Hollingsworth, Land Conservation, Texas Parks and Wildlife Depart-
ment, 4200 Smith School Road, Austin, Texas 78744, or by email to 
ted.hollingsworth@tpwd.texas.gov, or via the department's website 
at www.tpwd.texas.gov. Please be aware that public participation 
options may change due to the COVID-19 pandemic. Visit the TPWD 
website at tpwd.texas.gov for the latest information. 
TRD-202005361 
James Murphy 
General Counsel 
Texas Parks and Wildlife Department 
Filed: December 9, 2020 

♦ ♦ ♦ 
Texas State Board of Pharmacy 
Correction of Error 
The Texas State Board of Pharmacy adopted amendments to 22 TAC 
§291.74 in the December 11, 2020, issue of the Texas Register (45 
TexReg 8855). Due to a publication error, subsection (f)(3)(A)(iii) 
was not printed correctly. Subsection (f)(3)(A)(iii) should appear as 
follows: 

(iii) Records of prepackaging shall be maintained to show: 

(I) name of the drug, strength, and dosage form; 

(II) facility's unique lot number; 

(III) manufacturer or distributor; 
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(IV) manufacturer's lot number; 

(V) expiration date; 

(VI) quantity per prepackaged unit; 

(VII) number of prepackaged units; 

(VIII) date packaged; 

(IX) name, initials, or electronic signature of the prepacker; and 

(X) name, initials, or electronic signature of the responsible pharmacist. 
TRD-202005353 

♦ ♦ ♦ 
Texas Board of Professional Engineers and Land
Surveyors 
Policy Advisory Request Regarding Scope of Public Works 
and Telephone Company Exemptions in the Texas Engineering 
Practice Act (Policy Advisory Opinion Request No. 53) 
The Texas Board of Professional Engineers and Land Surveyors Pol-
icy Advisory Opinion Committee (Committee) met in public session on 
November 18, 2020, and approved this draft response for solicitation 
of public comment through the Texas Register and Board's website to 
the referenced request to your request, dated December 17, 2019. Any 
comments on this draft should be submitted to the Board no later than 
January 18, 2021, via U.S. Mail to Texas Board of Professional Engi-
neers and Land Surveyors, Attn: Michael Sims; 1917 S. Interstate 35; 
Austin, Texas 78741-3702 or via e-mail to pao@pels.texas.gov 

For the record, the request was originally submitted by Mr. David Ma-
gaña, P.E., previously employed with the City of Fort Worth. 

Scenario: 

The requestor seeks guidance on the following issue: 

Do the operations of telephone companies who are Certified Telecom-
munications Providers (CTPs) that are installing fiber optic lines qual-
ify for the exemptions for Public Works or Telephone Companies found 
in the Texas Engineering Practice Act (Act)? 

Response: 

The Policy Advisory Opinion process allows the Board to issue inter-
pretations of the Act and Board Rules to address specific questions. 
The committee reviewed this request and determined that it can be an-
swered by reference to the existing language of the statute and does not 
need to go through the Policy Advisory process. 

Section 1001.003 of the Act defines the "practice of engineering" and 
the types of actions that fall under that definition. Further, Section 
1001.004 of the Act establishes that "the privilege of practicing en-
gineering be entrusted only to a person licensed and practicing under 
this chapter." 

However, Subchapter B of the Act establishes certain exemptions for 
activities which may normally meet the definition of the practice of 
engineering. If the terms of an exemption, as laid out in the Act, are met 
the activity is exempt from having to be signed and sealed by a licensed 
professional engineer. Two of the exemptions found in Subchapter B 
deal with Public Works and Telephone Companies. 

Specifically, Section 1001.053 discusses the exemption for Public 
Works, as copied below: 

§ 1001.053. PUBLIC WORKS. 

The following work is exempt from this chapter: 

(1) a public work that involves electrical or mechanical engineer-
ing, if the contemplated expense for the completed project is $8,000 
or less; or 

(2) a public work that does not involve electrical or mechanical 
engineering, if the 

(3) contemplated expense for the completed project is $20,000 or 
less; or 

(4) road maintenance or improvement undertaken by the commis-
sioners court of a county. 

While "public works" is not specifically defined in the Act, the Board 
interprets "public works" to be consistent with accepted definitions, 
such as one found in §15.602(11) of the Texas Water Code, which de-
fines a public works as "any project to acquire, construct, improve, re-
pair, or otherwise provide any buildings, structures, facilities, equip-
ment, or other real or personal property or improvements designed for 
public use, protection, or enjoyment undertaken by a political subdivi-
sion and paid for, in whole or in part, out of public funds." As such, the 
activities of a privately-owned telephone company would not qualify 
for a Public Works exemption under the Act. 

Section 1001.061 of the Act discusses exemptions for Telephone Com-
panies, as copied below: 

§ 1001.061. TELEPHONE COMPANIES. 

An operating telephone company, an affiliate of the company, or 
an employee of the company or affiliate is exempt from this chap-
ter with respect to any plan, design, specification, or service that 
relates strictly to the science and art of telephony. 

This exemption includes the use of a job title or personnel classifi-
cation by a person included under Subsection (a) if the person does 
not use: 

(1) the title or classification in connection with an offer to the public
to perform engineering services; and 

(2) a name, title, or word that tends to convey the impression that
a person not licensed under this chapter is offering to the public to
perform engineering services. 

The Act does not specifically define "plan, design, specification, 
or service that relates strictly to the science and art of telephony." 
However, in your request you declare the company in question is 
a "certificated telecommunications provider." Texas Government 
Code 283.002(2) and 16 Texas Administrative Code §26.461(c)(2) 
define a certificated telecommunications provider as "a person who 
has been issued a certificate of convenience and necessity, certificate 
of operating authority, or service provider certificate of operating 
authority by the commission to offer local exchange telephone service 
or a person who provides voice service." Based on this definition, the 
Board would consider a certificated telecommunication provider to be 
a "telephone company" under Section 1001.061 of the Act. The Board 
further recognizes the evolution of telecommunications technology 
and services and interprets Section 1001.061 of the Act to include fiber 
optic or other technologies that provide voice transmission. As such, 
the design of fiber optic cable systems that will provide voice service 
by a telephone company would fall under the exemption allowed by 
Section 1001.061. 

Requirements for installation and coordination of other utilities within 
a Right of Way (ROW) managed by the municipality could be added to 
local ordinances or the franchise agreement between the telecommuni-
cations company and the municipality. If the ROW manager requires 
signed and sealed design documents as part of their codes, ordinances, 
permitting process, franchise agreement, or other design requirements, 
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then the professional engineer must follow the practice requirements 
of the Texas Engineering Practice Act and board rules. 

However, please keep in mind that if municipalities implement a re-
quirement within their own codes, ordinances, permitting process, fran-
chise agreement, or other design requirements for installation of these 
systems as ROW managers, they must not be less restrictive than the 
requirements in the Act or Board rules. As long as these codes, ordi-
nances, or requirements are not less restrictive than the requirements in 
the Act or Board rules, the Board would have no additional jurisdiction 
over the content or enforcement of these codes, ordinances, or require-
ments that regulate installation of the systems. 

Conclusion: 

No new Policy Advisory Opinion will be developed for this request. 
TRD-202005234 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Filed: December 4, 2020 

♦ ♦ ♦ 
Policy Advisory Request Regarding the Ability to Sign 
and Seal Modifiable Electronic Engineering Plans ((Policy 
Advisory Opinion Request No. 50) 
The Texas Board of Professional Engineers and Land Surveyors Policy 
Advisory Opinion Committee (Committee) met in public session on 
November 18, 2020, and approved this draft response for solicitation 
of public comment through the Texas Register and Board's website to 
the referenced request dated February 25, 2019. Any comments on 
this draft should be submitted to the Board no later than January 18, 
2020, via U.S. Mail to Texas Board of Professional Engineers and Land 
Surveyors, Attn: Michael Sims; 1917 S. Interstate 35; Austin, Texas 
78741-3702 or via e-mail to pao@pels.texas.gov 

Request: 

Mr. Guillermo Guerrero, P.E. with Burns & McDonnell seeks guidance 
on the following issues: 

Does the Board consider digital model-based systems as a form of elec-
tronic engineering work? 

Can a digital model-based system be used to replace in its entirety, or 
supplement in part, a paper-based system? 

For digital model-based systems, can sealing requirements be satisfied 
by sealing the Transmittal sheet used to transmit the model? 

Background: 

The Policy Advisory Opinion process allows the Board to issue inter-
pretations of the Texas Engineering Practice Act (the Act) and Board 
Rules to address specific questions. Consistent with the requirements 
of the Texas Engineering Practice Act, Subchapter M, relating to Advi-
sory Opinions, the Committee reviewed this request and determined to 
accept it as Policy Advisory Opinion on May 23, 2019. The Committee 
directed Board staff to further study the issues in the request and form 
a workgroup to gather stakeholder input. The workgroup consisted of 
approximately 20 individuals and met three times in January, July, and 
November 2020. Based on feedback from the workgroup, the follow-
ing response is proposed. 

Response: 

The answer to the first two questions is addressed in the Act. The Board 
does consider digital model-based systems to fall under the definition 

of the practice of engineering as found in Section 1001.003 of the Act, 
relating to the Practice of Engineering. Since the Act is silent on the 
exact format engineering work takes, a digital model-based system is 
an acceptable method to transmit engineering work, as is a paper-based 
system. Digital models should be signed and sealed as any other engi-
neering work should be. 

The third question is not clearly addressed by the Act or Board rules. 
The current signing and sealing rules were written with traditional pa-
per or PDF type files in mind, not a large electronic file or digital model. 
The current rules do not specifically address the methodology to seal 
a large, modifiable file or set of files. The Board recognizes that there 
are many electronic programs or packages used to generate models, 
files, or other digital engineering work and that technology changes 
very quickly. It is also not the role of the Board to endorse or require 
any specific software package or vendor as part of its rules or poli-
cies. Therefore, the Board offers the following performance standards 
to consider when sealing and transmitting a large electronic file. 

When transmitting a file or software package as the engineering work 
product, the engineer shall ensure the file meets the following criteria, 
each of which will be discussed in more detail below: 

The design professional's identity is clearly indicated and confirmable. 

The version of the file being sealed is identified and saved. 

All responsible parties and design professionals are clearly identified. 

Consideration has been given to address tracking of modifications. 

The Design Professional's Identity is Indicated and Confirmable 

The purpose of an engineer's signature and seal is to convey to all par-
ties that the work product is final, compliant with all applicable reg-
ulations and codes, and has been created in a manner consistent with 
generally accepted principles of the engineering profession. Further, 
the signature and seal communicates that the sealed work product was 
done either by the sealing engineer or under his or her direct supervi-
sion. Lastly, the engineer's seal provides a unique identifier that allows 
interested parties to identify and locate the design professional when 
needed. Ideally, the signature and seal will be embedded somewhere in 
the electronic file itself. However, we understand that such a process 
may not be readily available with many engineering design software 
packages. If you are unable to embed a seal and signature, a transmit-
tal sheet that is signed and sealed that notates the unique version of the 
model that is being sealed is an acceptable alternative until such time 
the software allows the embedding of seal and signature. 

Version Control 

If you decide to transmit an electronic file as your engineering work 
product, care must be taken to be able to readily identify the exact ver-
sion of the file that is being signed and sealed. Possible methods to 
identify the signed and sealed version include notating the date and 
time the sealed file was saved, the file size, a unique version number 
or through other security methods including hashing or block chain. 
By identifying the version that was signed and sealed, the responsi-
ble design professional can clearly identify any subsequent changes to 
the file that were not part of the signed and sealed version. Any en-
gineering modifications after the signed and sealed version would not 
be considered official unless they are signed and sealed by a licensed 
professional engineer. Further, if an unlicensed person made modifi-
cations and tried to reissue the file, it would be identifiable, and the 
Board could investigate the matter for the potential unlicensed practice 
of engineering. Lastly, a copy of the signed and sealed version should 
be maintained by the responsible party to address any complaints or 
compliance questions. 

Responsible Parties 
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If multiple design professionals work on a project that is transmitted as 
an electronic file, the identity of the design professional and which part 
of the design he or she responsible for should be indicated and embed-
ded in the file. Similar to the seal and signature, if the software does 
not allow this information to be directly embedded in the electronic file, 
it can be captured on a transmittal memo until such time the software 
allows for the embedding of this information. 

Modification Tracking 

The electronic file and software should be capable of tracking modifi-
cations or indicating that changes have been made to the original work 
product. If a change has been made, subsequent design professionals 
would need to either sign and seal the modifications, or if the revisions 
necessitated changes outside of his or her area of expertise, to notify 
the original design professional to review the changes. An example of 
this circumstance is an electrical engineer needing to make a tweak to 
his or her design that would necessitate a structural design of the build-
ing to accommodate the design. If the electrical engineer does not have 
the expertise to evaluate the structural change, the structural engineer 
who originally signed and sealed the design would need to review the 
change. 

Summary 

The Board recognizes that technology evolves quickly and as a result, 
the method of transmitting engineering designs is also evolving. This 
Policy Advisory is intended to provide guidance to professional en-
gineers that wish to transmit their work through electronic files. The 
Board will continue to monitor technological advances and will update 
this guidance as needed. 
TRD-202005233 
Lance Kinney, Ph.D., P.E. 
Executive Director 
Texas Board of Professional Engineers and Land Surveyors 
Filed: December 4, 2020 

♦ ♦ ♦ 
Public Utility Commission of Texas 
Notice of Application for Regulatory Approvals 
Notice is given to the public of an application by Texas-New Mexico 
Power Company (TNMP), NM Green Holdings, Inc., and Avangrid, 
Inc. filed with the Public Utility Commission of Texas (Commission) 
on November 23, 2020, under Public Utility Regulatory Act, Texas 
Utility Code §§11.001-66.016 (PURA). 

Docket Style and Number: Joint Report and Application of Texas-New 
Mexico Power Company, NM Green Holdings, Inc., and Avangrid, Inc. 
for Regulatory Approvals Under PURA §§ 14.101, 39.262, and 39.915, 
Docket Number 51547. 

The Application: TNMP, NM Green Holdings, and Avangrid filed a 
joint report and application for regulatory approval of a merger agree-
ment. TNMP's indirect parent company, PNM Resources, Inc. en-
tered into an agreement and plan of merger with Avangrid and its sub-
sidiary, Green Holdings, under which, following receipt of regulatory 
approvals and satisfaction of other closing conditions: Green Holdings 
will be merged with and into PNM Resources with PNM Resources as 
the surviving corporation and a direct subsidiary of Avangrid; Avan-
grid will contribute 100% of its interest in PNM Resources to Avangrid 
Networks, Inc.; and PNM Resources' subsidiary, TNP Enterprises, Inc., 
will transfer the 100% ownership interest in TNMP to a newly created 
special purpose entity that will be owned by TNP Enterprises. 

Persons who wish to intervene in or comment upon this application 
should notify the Public Utility Commission of Texas. A request to in-

tervene or for further information should be mailed to the Public Util-
ity Commission of Texas, P.O. Box 13326, Austin, Texas 78711-3326. 
Further information may also be obtained by calling the Public Util-
ity Commission at (512) 936-7120 or (888) 782-8477. Hearing and 
speech-impaired individuals with text telephone (TTY) may contact 
the commission through Relay Texas by dialing 7-1-1. The deadline 
to intervene is January 7, 2021. All correspondence should refer to 
Docket Number 51547. 
TRD-202005212 
Andrea Gonzalez 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: December 3, 2020 

♦ ♦ ♦ 
Notice of Intent to Implement a Minor Rate Change Under 16 
Texas Administrative Code (TAC) §26.171 

Notice is given to the public of an application filed with the Public 
Utility Commission of Texas (Commission) on December 2, 2020, to 
implement a minor rate change under 16 TAC §26.171. 

Tariff Control Title and Number: Application of Industry Telephone 
Company for Approval of a Minor Rate Change Under 16 TAC 
§26.171, Tariff Control Number 51573. 

The Application: On December 2, 2020, Industry Telephone Company 
(Industry) filed an application with the Commission for approval to in-
crease residential and business monthly access line rates and discon-
tinue billing the current monthly interstate Access Recovery Charge 
(ARC) for residential customers. The currently tariffed ARC rate is 
$3.00 for residential customers. Business customers will continue to 
pay the $3.00 business ARC rate. Industry proposed an effective date 
of January 1, 2021. The estimated net increase to Industry's total reg-
ulated intrastate gross annual revenues due to the proposed increase is 
$76,230. 

If the Commission receives a complaint(s) relating to this proposal 
signed by 5% or more of the local service customers to which this pro-
posal applies by January 4, 2021, the application will be docketed. The 
5% threshold is calculated using total number of affected customers as 
of the calendar month preceding the Commission's receipt of the com-
plaint(s). As of December 2, 2020, the 5% threshold equals approxi-
mately 85 customers. 

Persons wishing to comment on this application should contact the Pub-
lic Utility Commission of Texas by January 15, 2020. Requests to in-
tervene should be filed with the Commission's Filing Clerk at P.O. Box 
13326, Austin, Texas 78711-3326, or you may call the Commission at 
(512) 936-7120 or toll-free (800) 735-2989. Hearing and speech-im-
paired individuals with text telephones (TTY) may contact the Com-
mission through Relay Texas by dialing 7-1-1. All correspondence 
should refer to Tariff Control Number 51573. 
TRD-202005324 
Theresa Walker 
Assistant Rules Coordinator 
Public Utility Commission of Texas 
Filed: December 8, 2020 

♦ ♦ ♦ 
Texas Department of Transportation 
Annual Bicycle Project Hearing - Notice of Virtual Public 
Hearing 

45 TexReg 9348 December 18, 2020 Texas Register 



♦ ♦ ♦ 

In accordance with the Texas Administrative Code, Title 43, Part 1, 
Chapter 25, Subchapter D, §25.55(a) and (b), the Texas Department 
of Transportation (TxDOT) El Paso District is partnering with the El 
Paso Metropolitan Planning Organization (MPO) to offer a virtual pub-
lic hearing on transportation projects, programs, and policies affecting 
bicycle use in El Paso and surrounding communities. The virtual pub-
lic hearing will be held on-line from Monday, January 4, 2021, at 
5:00 p.m. to Wednesday, January 20, 2021, at 11:59 p.m. MST. To 
log into the virtual public hearing, go to www.txdot.gov at the date and 
time indicated above, and in the keyword search enter "El Paso Bike 
Hearing". There will be a list of bicycle-related projects on the public 
hearing web page. Project staff will provide a presentation, which will 
be a pre-recorded video. The virtual public hearing will include both 
audio and visual components. Please note that the virtual public hear-
ing and project list will not be available on the website until the time 
and date listed above. 

Following the opening of the virtual public hearing, the presentation 
will remain available for viewing at the web address indicated above 
until Wednesday, January 20, 2021, at 11:59 p.m. If you do not have 
internet access or have questions about the hearing format, you may 
call Kim Johnson at (512) 567-9270 or email kjohnson@blantonas-
sociates.com. Formal comments may be provided by mail, email, or 
voicemail, as explained below. 

The purpose of the hearing is to provide information on transportation 
projects that might affect bicycle use, plans, policies, and programs for 
the TxDOT El Paso District and the El Paso MPO and to receive public 
comments. 

All interested persons are invited to attend this public hearing to obtain 
information about the district transportation projects, programs, and 
policies affecting bicycle use on the state highway system and to ex-
press their views. The virtual public hearing will be conducted in Eng-
lish. If you need an interpreter or document translator because English 

is not your primary language or you have difficulty communicating ef-
fectively in English, one will be provided to you. If you have a disabil-
ity and need assistance, special arrangements can be made to accom-
modate most needs. If you need interpretation or translation services or 
you are a person with a disability who requires an accommodation to at-
tend and participate in the virtual public meeting, please contact Kim 
Johnson at (512) 567-9270 no later than 4:00 p.m. MST, Tuesday, 
December 29, 2020. Please be aware that advance notice is required 
as some services and accommodations may require time to arrange. 

Written comments from the public regarding the district transportation 
projects, programs, and policies affecting bicycle use on the state high-
way system are encouraged and may be submitted by mail to Blan-
ton & Associates, Attn: El Paso Bike Hearing, 5 Lakeway Centre
Court, Suite 200, Austin, TX 78734. Written comments may also 
be submitted by email to elpasobikehearing@blantonassociates.com. 
Verbal comments may be made by calling (915) 201-0811. All com-
ments must be postmarked/received on or before Wednesday, January 
20, 2021, to be included in the official public hearing record. 

For additional information or to be added to the mailing list of individu-
als or organizations interested in bicycle use of the state system, please 
contact Adriana Rodriguez, TxDOT El Paso District Bike Coordi-
nator, at (915) 790-4221 or Adriana.Rodriguez@txdot.gov. All indi-
viduals and groups who request to be added to the mailing list will 
receive notice of public hearing activities related to environmental and 
public involvement for state projects that might affect bicycle use. 
TRD-202005215 
Becky Blewett 
Deputy General Counsel 
Texas Department of Transportation 
Filed: December 3, 2020 
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How to Use the Texas Register 
Information Available: The sections of the Texas Register  

represent various facets of state government. Documents contained  
within them include: 
 Governor - Appointments, executive orders, and  
proclamations. 
 Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 
 Texas Ethics Commission - summaries of requests for 
opinions and opinions. 
 Emergency  Rules - sections adopted by state agencies on an 
emergency basis. 
 Proposed Rules - sections proposed for adoption. 
 Withdrawn Rules - sections withdrawn by state agencies  
from consideration for adoption, or automatically withdrawn by  
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 
 Texas Department of Insurance Exempt  Filings  - notices of  
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 
 Review of Agency Rules - notices of state  agency  rules 
review. 
 Tables and Graphics  - graphic material from the proposed, 
emergency and  adopted sections. 
 Transferred Rules  - notice that the Legislature has  
transferred rules within the  Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to  
remove the rules of an abolished  agency. 
 In Addition  - miscellaneous information required to be 
published by statute or provided as a public service. 
 Specific explanation on the contents of each section can be  
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in  
researching material published.  
 
How to Cite: Material published in the Texas Register  is 
referenced by  citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on  
page 2402 of Volume 43 (2018) is cited as follows: 43 TexReg 
2402. 
 
In order that readers may cite material more easily, page numbers  
are now written as citations. Example: on page 2 in the lower-left  
hand corner of the page, would be written “43 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 43 TexReg 3.” 
 
How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays  at the  
Texas Register  office, James Earl Rudder Building, 1019 Brazos, 
Austin. Material can be found using Texas Register  indexes, the 
Texas Administrative Code section numbers, or  TRD number. 
 
Both the Texas Register  and the Texas Administrative Code  are 
available online at: http://www.sos.state.tx.us. The Texas Register  
is available in an .html version as well as a .pdf  version through 
the internet. For website information, call the Texas Register at  
(512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code  (TAC) is the compilation of  

all final state  agency rules published in the  Texas Register. 
Following its effective date, a rule is entered into the Texas  
Administrative Code. Emergency rules, which may be adopted by  
an agency  on an interim basis,  are not codified within the TAC. 
 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles  are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each  
Part represents  an individual state agency. 
 
 The complete  TAC is available through the Secretary of  
State’s website at http://www.sos.state.tx.us/tac.   
 
 The Titles of the  TAC, and their  respective Title  numbers  are: 
 

 1. Administration 
 4. Agriculture 
 7. Banking and Securities 
 10. Community  Development 

13. Cultural Resources 
 16. Economic Regulation 

  19.  Education 
22. Examining Boards 
25. Health  Services  

  26. Health and  Human Services 
 28. Insurance 

30. Environmental Quality 
  31. Natural Resources and Conservation 

 34. Public Finance 
  37. Public Safety and Corr ections  
  40. Social Services and Assistance 

 43. Transportation 
 
How to Cite: Under the TAC scheme, each section is designated  
by a  TAC number. For example in the citation  1 TAC §27.15: 1  
indicates the title under which the  agency appears in the Texas  
Administrative Code; TAC stands for the Texas Administrative  
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter).  
 
How to Update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative  
Code, please look at the Index of  Rules. 
 
The Index of Rules is published cumulatively  in the blue-cover 
quarterly indexes to the Texas Register. 
 
If a rule has changed during the time period covered by the table, 
the rule’s TAC number will be printed with the Texas Register 
page number and a notation indicating the type of filing 
(emergency, proposed, withdrawn, or adopted) as shown in the 
following example.  
 
 TITLE 1. ADMINISTRATION 
 Part 4. Office of the Secretary of State 
 Chapter 91. Texas Register 
 1 TAC §91.1……..........................................950 (P)  
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