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CONTROLLED SUBSTANCE OFFENSES : CPJC 41.6
CPJC 41.6 Defining “Possession”

The Texas Penal Code and the Texas Health and Safety Code each contain a brief
definition of “possession”: “‘Possession’ means actual care, custody, control, or man-
agement.” See Tex. Penal Code § 1.07(a)(39); Tex. Health & Safety Code
§ 481.002(38). In a prosecution for possession of a controlled substance, the jury
should be instructed on at least this statutory definition of possession. See Reed v.
State, 479 S.W.2d 47, 48 (Tex. Crim. App. 1972). The difficult question is what more,
if anything, is permissible and desirable.

The question is difficult because much and perhaps all of the law in appellate dis-
cussions appears in a format that makes it inappropriate for incorporation into the
instructions.

Links Law. In appellate considerations of the sufficiency of evidence to support
convictions for possession of controlled substances, discussion has often been in terms
of the “affirmative links” the state must prove between the accused and the substance.

In Evans v. State, 202 S.W.3d 158 (Tex. Crim. App. 2006), the court of criminal
appeals observed that “the ‘affirmative links’ rule is not an independent test of legal
sufficiency.” Rather, it is “a shorthand catch-phrase for a large variety of circumstan-
tial evidence that may establish the knowing ‘possession’ or ‘control, management, or
care’ of some item such as contraband.” The court added that the word affirmative
lends nothing to the meaning and indicated that discussion would be in terms of only
“links.” Evans, 202 S.W.3d at 162 n.9.

Evans summarized what should now be called “links law” as follows:

Regardless of whether the evidence is direct or circumstantial, it must
establish that the defendant’s connection with the drug was more than fortu-
itous. . . . Mere presence at the location where drugs are found is thus insuf-
ficient, by itself, to establish actual care, custody, or control of those drugs.
However, presence or proximity, when combined with other evidence,
either direct or circumstantial (e.g., “links”), may well be sufficient to
establish that element beyond a reasonable doubt. It is, as the court of
appeals correctly noted, not the number of links that is dispositive, but
rather the logical force of all of the evidence, direct and circumstantial.

Evans, 202 S.W.3d at 161-62 (footnotes omitted). See also Allen v. State, 249 S.W.3d
680, 704 (Tex. App.—Austin 2008, no pet.).

Constructive Possession. - Some jurisdictions distinguish between “actual” pos-
session and “constructive” possession. The Committee struggled with whether jury
instructions in possession cases should communicate to juries that the state may pre-
vail on proof of what many jurisdictions would term “constructive possession.”
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Texas criminal law has long recognized the concept of constructive possession in a
general sense. E.g., Modica v. State, 251 S.W. 1049, 1051 (Tex. Crim. App. 1923) (jury
in theft prosecution instructed that “constructive possession was that possession which
the law annexes to the legal title or ownership of property when there is a right to the
immediate actual possession”).

The term constructive possession has occasionally been used in appellate discus-
sions of possession of controlled substances. Shortnacy v. State, 474 S.W.2d 713, 716~
17 (Tex. Crim. App. 1972) (“The crime of possession of narcotics requires a physical
or constructive possession with actual knowledge of the presence of the narcotic sub-
stance.”) (quoting State v. Carr, 445 P.2d 857, 859 (Ariz. Ct. App. 1968)). In Texas law,
however, what other jurisdictions call constructive possession is simply one aspect of
links law:

[Clontrol may be shown by actual or constructive possession, and knowl-
edge being subjective, must always be inferred to some extent, in the
absence of an admission by the accused. An affirmative link to the person
accused with the possession of narcotics may be established by showing
independent facts and circumstances which indicate the accused’s knowl-
edge and control of the narcotics.

McGoldrick v. State, 682 S.W.2d 573, 578 (Tex. Crim. App. 1985) (quoting Rodriquez
v. State, 496 S.W.2d 46 (Tex. Crim. App. 1973)).

There is, however, one mysterious case law reference to jury instructions on the
term. In Parasco v. State, 323 S.W.2d 257 (Tex. Crim. App. 1959), the court of criminal
appeals reversed on other grounds a conviction for possession of heroin. It then added,
“We have concluded that the paragraph in the charge in which the court discusses con-
structive possession is, under the facts of this case, a charge on the weight of the evi-
dence, and appellant’s objection thereto on such grounds should have been sustamed ?
Parasco, 323 S.W.2d at 259.

Parasco did not set out or discuss the disapproved instruction. The instruction Par-
asco disapproved was that “[a] person may be in constructive possession of an article
or thing which is not physically present on his person, providing that he is in such jux-
taposition of the article that he could exert dominion or control over the article at his
will.” Brief for Appellant at 36, Parasco v. State, No. 30491 (Tex. Crim. App. Mar. 4,
1959).

Joint Possession. “Possession of a controlled substance need not be exclusive
and evidence which shows that the accused jointly possessed the controlled substance
with another is sufficient.” Brooks v. State, 529 S.W.2d 535, 537 (Tex. Crim. App.
1975) (citations omitted). In Beltran De La Torre v. State,  SW.3d ___, No. PD-
0561-18, 2019 WL 4458576, at *5 (Tex. Crim. App. Sept. 18, 2019), the court of
criminal appeals held that a jury instruction on joint possession, including the instruc-
tion “Two or more people can possess the same controlled substance at the same
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time,” is an impermissible comment on the weight of the evidence. The court held that
while the instruction was “substantively correct,” it was unnecessary to clarify the law.
The jury charge in Beltran De La Torre included the statutory definition of “posses-
sion”—*Possession means actual care, custody, control, or management”—and this,
the court held, adequately covered the applicable law because it encompassed the con-
cept of joint possession and gave the parties a basis for arguing that concept to the
jury. See Tex. Health & Safety Code § 481.002(38). Because it was already adequately
covered, a nonstatutory instruction on joint possession would only draw the jury’s
attention to evidence supporting the state’s argument that the defendant in that case
possessed the drugs along with others. It highlighted one particular path to establishing
the element of possession, and the state is not entitled to that emphasis. Beltran De La
Torre, 2019 WL 4458576, at *5. The court also concluded that a proposed instruction
on mere presence constituted a comment on the weight of the evidence. Beltran De La
Torre, 2019 WL 4458576, at *7. Consequently, neither is included in the instructions
that follow. But by agreement on the record, the parties and trial court could decide to
include such instructions to clarify the law in a particular case. Instructions for that
scenario are set out below.

Mere Presence Instructions and Other Aspects of Links Law. Case law dis-
cussions, particularly in more recent cases, characterize links law as inappropriate for
jury instructions. E.g., Deener v. State; 214 S.W.3d 522, 530 (Tex. App.—Dallas 2006,
pet. ref’d) (“Because the affirmative-links rule is only a shorthand expression for eval-
uating the sufficiency of the evidence, instructing the jury on the affirmative-links rule
would be improper.”). A frequently quoted analysis concluded, “Affirmative links,
like the reasonable hypothesis theory, is a technical legal standard of review which is
not meant for use by the jury and would only lead to confusion and distraction.”
Davila v. State, 749 S.W.2d 611, 614 (Tex. App.—Corpus Christi-Edinburg 1988, pet.
ref’d).

The Committee was convinced that case law prohibits placing into jury instructions
what purports to be a comprehensive summary of links law.

At one time, instructions using limited portions of links law were permitted. In
1975, the court of criminal appeals held that the defendant in a prosecution for posses-
sion of marijuana was entitled to a charge on mere presence at the scene. See McShane
v. State, 530 S.W.2d 307, 308 (Tex. Crim. App. 1975); see also Musick v. State, 862
S.W.2d 794, 798 (Tex. App.—El Paso 1993, pet. ref’d). But in 2019, the court of crim-
inal appeals recognized that McShane had been undermined by Giesberg v. State, 984
S.W.2d 245, 250 (Tex. Crim. App. 1998), and was “no longer good law.” Beltran De
La Torre, 2019 WL 4458576, at *7 & n.6. Beltran De La Torre held that an instruction
on joint possession and an instruction that “Mere presence at a place where narcotics
are found is not enough to constitute possession” are both impermissible comments on
the weight of the evidence because these concepts are already adequately covered by
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jury instructions that include the statutory definition of “possession” and would only
serve to emphasize one party’s theory. Beltran De La Torre, 2019 WL 4458576, at *7.

The Committee concluded, of course, that jury instructions should include the statu-
tory definition of possession. It also agreed that under existing law the instructions
should neither mention nor attempt to define so-called constructive possession and
should neither mention links law nor attempt a summary of it.

In light of Beltran De La Torre’s holding on joint possession and mere presence
instructions, the Committee concluded that the court of criminal appeals would also
find it an impermissible comment on the weight of the evidence to instruct the jury
that mere knowledge of someone else’s possession does not constitute possession.
Consequently, none of these statements of law are included in the instructions that fol-
low. That said, the parties and trial court could agree to include such instructions if
they believed it would help clarify the law in a given case and if such agreement were
made on the record. For those situations, the Committee recommends the following
formulations of joint-possession, mere-presence, and knowledge-of-another’s-posses-
sion instructions:

Two or more people can possess the same controlled substance at
the same time.

If the evidence shows only that the defendant was at a place where
the controlled substance was being possessed, that evidence alone is
not enough to convict him.

If the evidence shows only that the defendant knew that someone
else was in possession of the controlled substance, that evidence
alone is not enough to convict him.
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CPJC 41.8 Instruction—Possession of Marijuana—Class B
Misdemeanor (with Voluntariness Requirement)

INSTRUCTIONS OF THE COURT

Accusation

The state accuses the defendant of having committed the offense of posses-
sion of marijuana. Specifically, the accusation is that [insert specific allega-
tions, e.g., the defendant did intentionally or knowingly possess a usable
quantity of marijuana of two ounces or less].

Relevant Statutes

A person commits an offense if the person knowingly possesses a usable
quantity of marijuana of two ounces or less.

To prove that the defendant is guilty of possession of marijuana, the state
must prove, beyond a reasonable doubt, [three/four] elements. The elements
are that—

1. the defendant possessed marijuana; and
2. the marijuana was of a usable quantity; and

3. | the defendant knew he was possessing marijuana [./; and]
[Include the following if raised by the evidence.]

4. the defendant’s possession of the marijuana was voluntary.
[Include the following if raised by the evidence.]

The state must prove that the defendant’s possession of marijuana was vol-
untary. Possession of marijuana is voluntary if the defendant had control of the
marijuana and was aware of that control for a sufficient time to permit him to
terminate the control.

Burden of Proof

The state must prove, beyond a reasonable doubt, the accusation of posses-
sion of marijuana.
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Definitions

Possession

“Possession” means actual care, custody, control, or management.

Knew He Was Possessing Marijuana

The phrase knew he was possessing marijuana means a person was aware
that he was possessing something and that this something was marijuana.

Marijuana

“Marijuana” means the plant Cannabis sativa L., whether growing or not, the
seeds of that plant, and every compound, manufacture, salt, derivative, mix-
ture, or preparation of that plant or its seeds. The term marijuana does not
include—

1. the resin extracted from a part of the plant or a compound, manu-
facture, salt, derivative, mixture, or preparation of the resin; or

2. the mature stalks of the plant or fiber produced from the stalks; or
3. oil or cake made from the seeds of the plant; or

4. a compound, manufacture, salt, derivative, mixture, or preparation
of the mature stalks, fiber, oil, or cake; or

5. the sterilized seeds of the plant that are incapable of beginning ger-
mination; or

6. any part of the plant with a delta-9 tetrahydrocannabinol concentra-
tion of not more than 0.3 percent on a dry weight basis.
Application of Law to Facts

You must decide whether the state has proved, beyond a reasonable doubt
[three/four] elements. The elements are that—

1. the defendant possessed marijuana in [county] County, Texas, on or
about [date]; and

2. the marijuana was of a usable quantity; and

3. the defendant knew he was possessing marijuana [./; and]
[Include the following if raised by the evidence.]

4.  the defendant’s possession of the marijuana was voluntary.
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[Continue with the following.]

You must all agree on elements [1, 2, and 3/1, 2, 3, and 4] listed above.

If you all agree the state has failed to prove, beyond a reasonable doubt, one
or more of elements [1, 2, and 3/1, 2, 3, and 4] listed above, you must find the
defendant “not guilty.”

If you all agree the state has proved each of the [three/four] elements listed
above, you must find the defendant “guilty.”

[Insert any other instructions raised by the evidence. Then continue with the
verdict form found in CPJC 2.1, the general charge, in Texas Criminal Pattern
Jury Charges—General, Evidentiary & Ancillary Instructions./

COMMENT

Possession of marijuana is prohibited by and defined in Tex. Health & Safety Code
§ 481.121. The definition of “marijuana” is derived from Tex. Health & Safety Code
§ 481.002(26) and Tex. Agric. Code § 121.001. The definition of “possession” is from
Tex. Health & Safety Code § 481.002(38) and Tex. Penal Code § 1.07(a)(39).

Definition of *“Usable Quantity.” It is not error for a trial court to refuse to
define usable quantity. E.g., Holmes v. State, 962 S.W.2d 663, 674 (Tex. App.—Waco
1998, pet. ref’d, untimely filed).

Part of Plant Properly Considered in Determining Weight. In determining the
amount of marijuana possessed, the statutory definition permits the jury to include
“the plant Cannabis sativa L., whether growing or not,” but not “the mature stalks of
the plant” or hemp, among other things. Tex. Health & Safety Code § 481.002(26). In
Young v. State, 922 S.W.2d 676 (Tex. App.—Beaumont 1996, pet. ref’d), the Beaumont
court of appeals, relying on Doggett v. State, 530 S.W.2d 552, 555 (Tex. Crim. App.
1975), held that ““it was the defendant’s burden at trial to present evidence of the
weight of any materials excluded from the statutory definition of marijuana so as to
show the weight alleged and/or proven by the State was incorrect.” Young, 922 S.W.2d
at 677. The case does not address what, if anything, this requires of the jury instruc-
tion.

Apparently, it is sufficient if the jury instruction makes clear the weight that must be
proved and the statutory definition of marijuana so that the jury can determine what—
if any—part of the material relied on by the state should be excluded in determining
whether the defendant possessed a specific quantity.

Voluntariness Requirement Language. The voluntariness requirement language
is included in this instruction only. It could, of course, be modified and incorporated
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into any of the other instructions to which the requirement applies. See also the volun-
tary possession comment at CPJC 41.7.
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CPJC 419  Instruction—Possession of Marijuana—Other Grades

INSTRUCTIONS OF THE COURT

Accusation

The state accuses the defendant of having committed the offense of posses-
sion of marijuana. Specifically, the accusation is that [insert specific allega-
tions, e.g., the defendant did intentionally or knowingly possess a usable
quantity of marijuana of four ounces or less but more than two ounces].

Relevant Statutes

A person commits an offense if the person knowingly possesses a usable
quantity of marijuana of [insert specific amount, e.g., four ounces or less but
more than two ounces].

To prove that the defendant is guilty of possession of marijuana, the state
must prove, beyond a reasonable doubt, four elements. The elements are that—

1. the defendant possessed marijuana; and
2. the marijuana was of a usable quantity; and

3. the marijuana weighed more than [insert specific amount, e. g., two
ounces]; and

4. the defendant knew he was possessing marijuana.

Burden of Proof

The state must prove, beyond a reasonable doubt, the accusation of posses-
sion of marijuana.

Definitions

Possession

“Possession” means actual care, custody, control, or management.

Knew He Was Possessing Marijuana

The phrase knew he was possessing marijuana means a person was aware
that he was possessing something and that this something was marijuana.
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Marijuana

“Marijuana” means the plant Cannabis sativa L., whether growing or not, the
seeds of that plant, and every compound, manufacture, salt, derivative, mix-
ture, or preparation of that plant or its seeds. The term marijuana does not
include—

1. the resin extracted from a part of the plant or a compound, manu-
facture, salt, derivative, mixture, or preparation of the resin; or

2. the mature stalks of the plant or fiber produced from the stalks; or
3. oil or cake made from the seeds of the plant; or

4. a compound, manufacture, salt, derivative, mixture, or preparation
of the mature stalks, fiber, oil, or cake; or

5. the sterilized seeds of the plant that are incapable of beginning ger-
mination; or

6. any part of the plant with a delta-9 tetrahydrocannabinol concentra-
tion of not more than 0.3 percent on a dry weight basis.

Application of Law to Facts

You must decide whether the state has proved, beyond a reasonable doubt,
four elements. The elements are that—

1. the defendant possessed marijuana in [county] County, Texas, on or
about [date]; and

2. the marijuana was of a usable quantity; and

3. the marijuana weighed more than [amount]; and

4. the defendant knew he was possessing marijuana.
You must all agree on elements 1, 2, 3, and 4 listed above.

If you all agree the state has failed to prove, beyond a reasonable doubt, one
or more of elements 1, 2, 3, and 4 listed above, you must find the defendant
“not guilty.”

If you all agree the state has proved each of the four elements listed above,
you must find the defendant “guilty.”

[Insert any other instructions raised by the evidence. Then continue with the
verdict form found in CPJC 2.1, the general charge, in Texas Criminal Pattern
Jury Charges—General, Evidentiary & Ancillary Instructions./

10
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COMMENT

Possession of marijuana is prohibited by and defined in Tex. Health & Safety Code
§ 481.121. The definition of “marijuana” is derived from Tex. Health & Safety Code
§ 481.002(26) and Tex. Agric. Code § 121.001. The definition of “possession” is from
Tex. Health & Safety Code § 481.002(38) and Tex. Penal Code § 1.07(a)(39).

Definition of “Usable Quantity.” It is not error for a trial court to refuse to
define usable quantity. E.g., Holmes v. State, 962 S.W.2d 663, 674 (Tex. App.—Waco
1998, pet. ref’d, untimely filed).

Part of Plant Properly Considered in Determining Weight. In determining the
amount of marijuana possessed, the statutory definition permits the Jury to include
“the plant Cannabis sativa L., whether growing or not,” but not “the mature stalks of
the plant” or hemp, among other things. Tex. Health & Safety Code § 481.002(26). In
Young v. State, 922 S.W.2d 676 (Tex. App.—Beaumont 1996, pet. ref’d), the Beaumont
court of appeals, relying on Doggett v. State, 530 S.W.2d 552, 555 (Tex. Crim. App.
1975), held that “it was the defendant’s burden at trial to present evidence of the
weight of any materials excluded from the statutory definition of marijuana so as to
show the weight alleged and/or proven by the State was incorrect.” Young, 922 S.W.2d
at 677. The case does not address what, if anything, this requires of the jury instruc-
tion.

Apparently, it is sufficient if the jury instruction makes clear the weight that must be
proved and the statutory definition of marijuana so that the jury can determine what—
if any—part of the material relied on by the state should be excluded in determining
whether the defendant possessed a specific quantity.

Voluntariness Requirement Language. The voluntariness requirement language
is included in the instruction at CPJC 41.8 in this chapter only. It could, of course, be
modified and incorporated into the above instruction if the issue of voluntariness is
raised. See also the voluntary possession comment at CPJC 41.7.

If modifying this instruction to include the voluntariness requirement language, be
certain to also incorporate, at the appropriate locations, the additional element the state
must prove and to alter any supporting language (for example, changing “You must all
agree on elements 1, 2, 3, and 4 listed above” to “You must all agree on elements 1, 2,
3,4, and 5 listed above™).

11
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CPJC 41.10 Instruction—Possession of Controlled Substance

INSTRUCTIONS OF THE COURT

Accusation

The state accuses the defendant of having committed the offense of posses-
sion of a controlled substance. Specifically, the accusation is that [insert spe-
cific allegations, e.g., the defendant did knowingly possess a controlled
substance, namely, cocaine [in an amount by aggregate weight, including any
adulterants or dilutants, of [insert specific amount, e.g., one gram or more but
less than four grams]]].

Relevant Statutes

A person commits an offense if the person knowingly possesses a controlled
substance [and the amount of the controlled substance is, by aggregate weight,
including adulterants or dilutants, [insert specific amount, e.g., one gram Or
more but less than four grams]].

[Include the following if the evidence does not raise a question concerning a
mistaken belief by the defendant regarding the kind of substance.]

[Substance] is a controlled substance.

[Include the following if the evidence raises a question concerning the
defendant’s mistaken belief regarding the kind of substance.]

[Substance] and [substance] are controlled substances.
[Include the following if the offense does not require a minimum weight. |

To prove that the defendant is guilty of possession of [substancel, the state
must prove, beyond a reasonable doubt, two elements. The elements are that—

1. the defendant possessed [substance]; and

2. the defendant knew he was possessing a controlled substance.
[Include the following if the offense requires a minimum weight.]

To prove that the defendant is guilty of possession of [substance], the state
must prove, beyond a reasonable doubt, three elements. The clements are
that—

12
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1. the defendant possessed [substance]; and

2. the [substance] was, by aggregate weight, including adulterants or
dilutants, [insert specific amount, e.g., one gram] or more; and

3. the defendant knew he was possessing a controlled substance.

Burden of Proof

The state must prove, beyond a reasonable doubt, the accusation of posses-
sion of a controlled substance.

Definitions

Possession

“Possession” means actual care, custody, control, or management.

Knew He Was Possessing Controlled Substance

The phrase knew he was possessing a controlled substance means a person
was aware that he was possessing something and aware that what he was pos-
sessing was a substance that in fact was a controlled substance.

Application of Law to Facts

[Include the following if the offense does not require a minimum weight.]

You must decide whether the state has proved, beyond a reasonable doubt,
two elements. The elements are that—

1. the defendant, [name], possessed [substance] in [county] County,
Texas, on or about [date]; and

2. the defendant knew he was possessing a controlled substance.
[Include the following if the offense requires a minimum weight.]

You must decide whether the state has proved, beyond a reasonable doubt,
three elements. The elements are that—

1. the defendant, [name], possessed [substance] in [county] County,
Texas, on or about [date]; and

2. the [substance] was, by aggregate weight, including adulterants or
dilutants, [amount] gram[s] or more; and
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3.  the defendant knew he was possessing a controlled substance.
[Continue with the following.]

You must all agree on [both elements 1 and 2/elements 1, 2, and 3] listed
above. '

If you all agree the state has failed to prove, beyond a reasonable doubt,
[either or both of elements 1 and 2/one or more of elements 1, 2, and 3] listed
above, you must find the defendant “not guilty.”

If you all agree the state has proved [both of the two/each of the three] ele-
ments listed above, you must find the defendant “guilty.”

[Insert any other instructions raised by the evidence. Then continue with the
verdict form found in CPJC 2.1, the general charge, in Texas Criminal Pattern
Jury Charges—General, Evidentiary & Ancillary Instructions.]

COMMENT

Possession of a controlled substance in Penalty Group 1 is prohibited by and
defined in Tex. Health & Safety Code § 481.115. Possession of a controlled substance
in Penalty Group 2 is prohibited by and defined in Tex. Health & Safety Code
§ 481.116. Possession of a controlled substance in Penalty Group 3 is prohibited by
and defined in Tex. Health & Safety Code § 481.117. Possession of a controlled sub-
stance in Penalty Group 4 is prohibited by and defined in Tex. Health & Safety Code
§ 481.118.

Ultimate User Exemption. The possessory offenses for controlled substances in
penalty groups 1, 2, 3, and 4 provide that an offense is not committed if the substance
is possessed pursuant to a valid prescription. Tex. Health & Safety Code §§ 481.115,
481.116—.118. Section 481.062(a)(3) provides a similar defense—explicitly an “ex-
ception”—for “an ultimate user or a person in possession of a controlled substance
under a lawful order of a practitioner or in lawful possession of the controlled sub-
stance if it is listed in Schedule V.” Tex. Health & Safety Code § 481.062(a)(3). “Prac-
titioner” and “ultimate user” are defined in Tex. Health & Safety Code § 481.002. But
section 481.184(a) states that—

[t]he state is not required to negate an exemption or exception provided by
this chapter in a complaint, information, indictment, or other pleading or in
any trial, hearing, or other proceeding under this chapter. A person claiming
the benefit of an exemption or exception has the burden of going forward
with the evidence with respect to the exemption or exception.

Tex. Health & Safety Code § 481.184(a).
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As a result, the jury instructions need not address these matters unless evidence has ;
been produced supporting, and thus raising, the matter. Wright v. State, 981 S.W.2d
197, 200 (Tex. Crim. App. 1998) (“[A] person claiming the benefit of the ‘ultimate
user’ exemption or defense has the burden of producing evidence that raises the
defense. Once the defense is raised, the trial court must, if requested, instruct the jury
that a reasonable doubt on the issue requires that the defendant be acquitted.”) (cita-
tions omitted); Dudley v. State, 58 S.W.3d 296, 301 (Tex. App.—Beaumont 2001, no
pet.) (in trial for possession of cocaine under section 481.115(a), trial court not
required to instruct jury to find that defendant did not have prescription unless defen-
dant produced evidence raising matter).

Identifying Controlled Substances. The evidence may suggest that the defen-
dant may have mistakenly believed the substance that he is charged with possessing
was a different controlled substance than what in fact it was.

In this event, it is important that the instructions accurately inform the jury that both
what the substance in fact was and the substance the defendant may have mistakenly
believed was involved are controlled substances. This is necessary for the jury to apply
the requirement that the state prove knowledge that the substance was a controlled
substance.

Voluntariness Requirement Language. The voluntariness requirement language
is included in the instruction at CPJC 41.8 in this chapter only. It could, of course, be
modified and incorporated into the above instruction if the issue of voluntariness is
raised. See also the voluntary possession comment at CPJC 41.7.

If modifying this instruction to include the voluntariness requirement language, be
certain to also incorporate, at the appropriate locations, the additional element the state
must prove and to alter any supporting language (for example, changing “You must all
agree on elements 1, 2, and 3 listed above” to “You must all agree on elements 1, 2, 3,
and 4 listed above™).
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CPJC 41.15 Instruction—Possession of Controlled Substance with Intent
to Deliver

INSTRUCTIONS OF THE COURT

Accusation

The state accuses the defendant of having committed the offense of posses-
sion of a controlled substance with intent to deliver it. Specifically, the accusa-
tion is that [insert specific allegations, e.g., the defendant did knowingly
possess with intent to deliver a controlled substance, namely, cocaine [in an
amount by aggregate weight, including any adulterants or dilutants, of [insert
specific amount, e.g., one gram or more but less than four grams]]].

Relevant Statutes

A person commits an offense if the person knowingly possesses with intent
to deliver a controlled substance [and the amount of the controlled substance is,
by aggregate weight, including adulterants or dilutants, [insert specific amount,
e.g., one gram or more but less than four grams]].

[Substance] is a controlled substance.
[Include the following if the offense does not require a minimum weight.]

To prove that the defendant is guilty of knowingly possessing [substance]
- with intent to deliver, the state must prove, beyond a reasonable doubt, three
elements. The elements are that— :

1. the defendant possessed [substance]; and
2. the defendant knew he was possessing a controlled substance; and

3. the defendant intended to deliver the controlled substance.
[Include the following if the offense requires a minimum weight.]

To prove that the defendant is guilty of possession of [substance] with intent
to deliver, the state must prove, beyond a reasonable doubt, four elements. The
elements are that—

1. the defendant possessed [substance]; and

2. the [substance] was, by aggregate weight, including adulterants or
dilutants, [insert specific amount, e.g., one gram] or more; and
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3. the defendant knew he was possessing a controlled substance; and

4.  the defendant intended to deliver the controlled substance.

Burden of Proof

The state must prove, beyond a reasonable doubt, the accusation of posses-
sion of a controlled substance with intent to deliver it.

Definitions

Possession

“Possession” means actual care, custody, control, or management.

Deliver

“Deliver” means to transfer, actually or constructively, to another a con-
trolled substance [regardless of whether there is an agency relationship]. The
term includes offering to sell a controlled substance.

Adulterant or Dilutant

“Adulterant or dilutant” means any material that increases the bulk or quan-
tity of a controlled substance, regardless of its effect on the chemical activity of
the controlled substance.

Knew He Was Possessing Controlled Substance

The phrase knew he was possessing a controlled substance means a person
was aware that he was possessing something and aware that what he was pos-
sessing was a substance that in fact was a controlled substance.

Intended to Deliver Controlled Substance

The phrase intended to deliver a controlled substance means it was the per-
son’s conscious objective or desire to deliver something and the person knew
that the thing he so intended to deliver was a substance that in fact was a con-
trolled substance.

Application of Law to Facts

[Include the following if the offense does not require a minimum weight.]
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You must decide whether the state has proved, beyond a reasonable doubt,
three elements. These elements are that—

1. the defendant, [name], possessed [substance] in [county] County,
Texas, on or about [date]; and

2. the defendant knew he was possessing a controlled substance; and

3. the defendant intended to deliver the controlled substance.
[Include the following if the offense requires a minimum weight. ]
You must decide whether the state has proved, beyond a reasonable doubt,
four elements. The elements are that—

1. the defendant, [name], possessed [substance] in [county] County,
Texas, on or about [date]; and

2. the [substance] was, by aggregate weight, including adulterants or
dilutants, [amount] gram[s] or more; and

3. the defendant knew he was possessing a controlled substance; and

4. the defendant intended to deliver the controlled substance.
[Continue with the following.]

You must all agree on [elements 1, 2, and 3/elements 1, 2, 3, and 4] listed
above.

If you all agree the state has failed to prove, beyond a reasonable doubt, one
or more of elements [1, 2, and 3/1, 2, 3, and 4] listed above, you must find the
defendant “not guilty.”

If you all agree the state has proved each of the [three/four] elements listed
above, you must find the defendant “guilty.”

[Insert any other instructions raised by the evidence. Then continue with the
verdict form found in CPJC 2.1, the general charge, in Texas Criminal Pattern
Jury Charges—General, Evidentiary & Ancillary Instructions./

COMMENT

Delivery of a controlled substance in Penalty Group 1 is prohibited by and defined
in Tex. Health & Safety Code § 481.112. Delivery of a controlled substance in Penalty
Group 2 is prohibited by and defined in Tex. Health & Safety Code § 481.113. Deliv-
ery of a controlled substance in Penalty Group 3 or 4 is prohibited by and defined in
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Tex. Health & Safety Code § 481.114. The definition of “deliver” is based on Tex.
Health & Safety Code § 481.002(8). The definition of “adulterant or dilutant” is based
on Tex. Health & Safety Code § 481.002(49). The definition of “possession” is from
Tex. Health & Safety Code § 481.002(38) and Tex. Penal Code § 1.07(a)(39).

Voluntariness Requirement Language. The voluntariness requirement language
is included in the instruction at CPJC 41.8 in this chapter only. It could, of course, be
modified and incorporated into the above instruction if the issue of voluntariness is
raised. See also the voluntary possession comment at CPJC 41.7.

If modifying this instruction to include the voluntariness requirement language, be
certain to also incorporate, at the appropriate locations, the additional element the state
must prove and to alter any supporting language (for example, changing “You must all
agree on elements 1, 2, 3, and 4 listed above™ to “You must all agree on elements 1, 2,
3,4, and 5 listed above”™).
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