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Dropping the Ball: Analyzing the Impact and
Hurdles of Potential OSHA Regulation -
in Collision Sports

Keiran Bleich*

INTRODUCTION

The professional sports industry in the United States is big business.! Long gone are
the days when professional athletes were forced to find offseason jobs as insurance agents or
used car salesmen just to make ends meet.? Estimates differ, but revenue of the United
States’ four major professional sports leagues was valued at roughly $26 billion for 2014.3
Some growth estimates expect this number to rise to $67.7 billion by 2017.# Playing profes-
sional sports is now considered a lucrative career. In March 2015, Ndamukong Suh,
defensive tackle for the Detroit Lions, became a free agent and the Miami Dolphins signed
him to a six-year, $114 million contract, the richest for any player ever at his position.>
Contrast this contract with that of hockey player Derek Sanderson, who in 1972 signed a 10-
year $2.65 million contract with the Philadelphia Blazers, which at the time, made him the
highest paid professional athlete in the world in any sport.® These numbers show the legiti-
" macy of professional sports as a full-time job and career compared to just forty years ago.

All sports carry a risk of injury, and athletes must weigh that risk against the monetary
benefits playing professional sports provides. Professional collision sports, which include
the National Football League (NFL) and the National Hockey League (NHL), consist of
play where athletes collide with each other or the ground with a large amount of force.”

*  J1D. Candidate 2018, American University Washington College of Law. I would like to thank the amazing
staff of the Administrative Law Review, including my editor for this piece, Jud Kempson. I would also like to thank
my mother, Marta, for her unwavering support during the writing process and throughout all of law school. Finally,
1 am incredibly grateful to the Texas Review of Entertainment and Sports Law for giving me the opportunity to
publish this piece that I worked so hard on.

1. See Gwen Burrow, Not Just a Game: The Impact of Sports on the U.S. Economy, ECON. MODELING (Jul. 9,
2013), http://www.economicmodeling.com/2013/07/09/not-just-a-game-the-impact-of-sports-on-u-s-economy/
(noting the sports industry brings in $14.3 billion in earnings each year along with 456,000 jobs).

2. See Lenny DiFranza, When the Offseason Meant Job-Season, NaT'L BaseBaLL HarL oF Fawmg, http://
baseballhall.org/discover/when-the-offseason-meant-job-season (last visited Feb. 27, 2016) (noting that before the
salary boom of the 1970’s many players found jobs in the offseason).

3. See Industry Statistics Sports & Recreation Business Statistics Analysis, PLUNKETT REs., Lo (Nov. 11,
2014), https://www.plunkettresearch.com/statistics/sports-industry/ (finding this number by adding the revenue of
the four major sports league).

4.  See Curtis Eichelberger, Sports Revenue to Reach $67.7 Billion by 2017, PwC Report Says, BLOOMBERG
Bus. (Nov. 13, 2013), http://www.bloomberg.com/news/articles/2013-11-13/sports-revenue-to-reach-67-7-billion-
by-2017-pwce-report-says (analyzing four revenue streams: gate receipts, media rights, sponsorship and merchan-
dise for all professional and collegiate sports). ’

5. Dave Birkett, Ndamukong Suh’s contract details with the Dolphins, DETrOIT FREE PRESS (Mar. 11, 2015,
7:37 p.m.), http://www.freep.com/story/sports/nfl/lions/2015/03/11/ndamukong-suh-contract/70176778/.

6. See Derek SANDERSON wiTH KEviN SHEA, CROSSING THE Ling, 185-86 (2012) (noting the intent was to
use this large contract as a marketing ploy to increase fan interest in an expansion team).

7. Stephen G. Rice, Medical Conditions Affecting Sports Participation, 121 AM. Acap. oF PEpIATRICS 841,
841 (Apr. 2008), http://pediatrics.aappublications.org/content/pediatrics/121/4/841 full.pdf.

85




86 TexAs REVIEW OF ENTERTAINMENT AND SPORTS LAW VouL. 18:2:85

These sports are dangerous, and the collisions they entail can cause injuries that can
derail or even end a career in an instant.® A body of emerging scientific evidence, brought to
the attention of the scientific community by Dr. Bennet Omalu,® shows that repeated head
trauma from playing ice hockey and football causes lasting defects in the brain.!® These
defects manifest in a disease called chronic traumatic encephalopathy (“CTE”).!! In re-
sponse to some doctors’ growing concern of the prevalence of serious head injuries in
football, former NFL players filed a class action lawsuit against the NFL for failing to take
reasonable actions to protect players from the risks created by head injuries resulting from
NFL play and for fraudulently concealing those risks from players.'2 This suit was settled in
April 20153 and will provide monetary support to retired players as well as an educational
fund for former players and the implementation of new safety initiatives for youth football.™
The NHL is not without its own set of concussion problems.'> A study by the Department of
Veterans Affairs and Boston University found evidence of CTE in four deceased NHL
players.1®

There is no formal governmental oversight of U.S. professional collision sports to
ensure the safety of athletes.'” The Occupational Safety and Health Administration
(“OSHA” or “Agency”) would be responsible for any potential federal regulation as to the
safety of collision sports.'® OSHA maintains the mission “to assure safe and healthful work-
ing conditions for working men and women by setting and enforcing standards and by
providing training, outreach, education and assistance.”'® However, in a 2003 letter?® (and
reaffirmed in a 2008 letter),! OSHA interprets their enabling statute so as to not regulate

8. See Jim Weber, Mike Utley still giving thumbs up, 20 years after paralysis. Y anoo! Sports (Sept. 30,
2011), http://sports.yahoo.com/nfl/blog/shutdown_corner/post/mike-utley-still-giving-thumbs-up-20-years-after-pa
ralysis?urn=nfl,wp8345. Utley, a player for the NFL’s Detroit Lions, suffered a broken neck during a game and was
paralyzed, effectively ending his career. Id.

9.  See generally Bennet Omalu, Curriculum Vitae and Bibliography, https://'www.ucdmc.ucdavis.edu/patholo
gylour_team/faculty/OmaluB/BennetiOmaluMD,MBA ,MPH,CPE,Curriculum Vitae AndTestimo-
nies,August2015.pdf (last visited Feb. 27, 2016). Dr. Omalu is noted as an Anatomic Pathologist, Clinical
Pathologist, Forensic Pathologist, Neuropathologist, Epidemiologist while currently serving as Chief Medical Ex-
aminer of San Joaquin County, California and Associate Clinical Professor of Pathology at the University of
California, Davis. Id.

10.  See Bennet Omalu et al., Chronic Traumatic Encephalopathy in a National Football League Player, 57
NEUROSURGERY 128, 128 (July 2005) (highlighting the potential long-term damage in retired NFL players subjected
to repeated mild traumatic brain injury).

11. Id. at 131.

12. In re Nat’l Football League Players’ Concussion Inj. Litig., 307 FR.D. 351, 361 (E.D. Pa. Apr. 22, 2015).

13.  See Judge Oks 65-year deal over NFL concussions; could cost $1 billion, ESPN (Apr. 22, 2015), http://
espn.go.com/nfl/story/_/id/12742265/judge-oks-65-year-deal-nfl-concussions-cost-1-billion (noting the settlement
is expected to cost the NFL close to $1 billion over the course of 65 years).

14, In re Nat’l Football League Players’ Concussion Inj. Litig., 307 FR.D. 351, 366-69 (E.D. Pa. 2015)

15.  See infra Part LB (exploring the NHL concussion lawsuit in depth)

16. LaCouture v. Nat’l Hockey League, No. 1:14-CV-2531, 2014 WL 1392180, at *32 (S.D.N.Y. filed Apr. 9,
2014) (this complaint was originally filed in the Southern District of New York but has since been transferred to the
District Court of Minnesota).

17.  See Richard E. Fairfax, Standard Interpretation Letter, OSHA (Sep. 12, 2008), https://www.osha.gov/pls/
oshaweb/owadisp.show_document?p_table=INTERPRETATIONS&p_id=27301 (“Occupational Safety and Health
Administration (OSHA) has no specific [applicable] standards that address protection for professional athletes
playing in games”). :

18.  See 29 U.S.C.A. § 653 (West 2015) (noting that OSHA’s enabling statute applies to all employment in the
States and United States Territories).

19.  Occupational Safety and Health Act of 1970, Pub. L. No. 91-596, 84 Stat. 1590 (Dec. 29, 1970).

20. Frank Frodyma Acting Director, Directorate of Evaluation and Analysis, Standard Interpretation Letter,
OSHA, (June 23, 2003), https://www.osha.gov/pls/oshaweb/owadisp.show_document?p_table=INTERPRETA
TIONS&p_id=24901

21.  See Fairfax, supra note 17.
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professional athletes.?> OSHA only regulates the safety of those workers with an employer-
employee relationship; accordingly, OSHA considers professional athletes to be independent
contractors.??

Based on OSHA’s response letter, it has been fourteen years since the Agency origi-
nally reviewed the possibility of regulating professional athletes and nine years from its
reiteration of that stance.?* With growing revenues and emerging scientific evidence of po-
tentially deadly side effects from playing these sports, OSHA’s enabling statue, the
Occupational Safety and Health Act of 1970 (OSH Act), requires their regulation of profes-
sional collision sport athletes.>> Part I of this Comment will delve deeper into the current
state of safety in collision sports and the litigation arising from those injured while playing
these sports. Part II will examine past instances of government regulation in professional
sports. Part III will explore OSHA’s stance of the distinction between employees and inde-
pendent contractors as it pertains to regulation as well as analyze professional athletes
through the prism of the common-law factors laid out in Loomis Cabinet Co. v. OSHRC.
Part IV will review the logistics of possible OSHA regulation and realistic potential regula-
tions based on OSHA guidelines, the Administrative Procedure Act (APA), and how OSHA
creates new regulations. Finally, Part V will explore any potential consequences of OSHA
regulation.

1. PaART [-CURRENT LANDSCAPE OF SAFETY ISSUES AND LITIGATION

OSHA'’s 2008 citizen inquiry response letter, where the Agency reiterates its refusal to
regulate professional athletes due to the lack of an employer-employee relationship,2¢ allows
collision sports to escape regulations even in the face of mounting scientific evidence re-
garding the risks. Dr. Bennet Omalu’s 2005 study was the first to find and diagnose CTE in
a former American football player.?’” The study found that the play of American football has
a high probability of hits to the head leading to concussions and that there are up to 300,000
incidents of mild traumatic brain injury in contact sports in the United States each year.?

Dr. Omalu’s findings have not come without controversy.?® The NFL went so far as
to have three NFL-paid doctors draft a letter to the editor of Neurosurgery, the journal in
which Dr. Omalu’s study was published, demanding the retraction of the article.’® Making
matters more complicated, doctors cannot make a confirmed diagnosis of CTE without an
autopsy.3!" After his initial study, Dr. Omalu received the brains of former NFL players

22, See id. (noting OSHA’s lack of applicable standards relating to professional athletes).

23, Id.

24. Id.

25.  See infra Part IILA.

26..  See Fairfax, supra note 17 (stating OSHA has no applicable standards to address the safety of professional
athletes).

27.  See Omalu et AL., Chronic Traumatic Encephalopathy in a National Football League Player, 57 NEURO-
SURGERY 128, 131-2 (July 2005). Previous studies had been done finding evidence of CTE in retired boxers.
Omalu’s first study was of only a single patient; Omalu concluded the study could not itself prove a causal link
between CTE and playing football. /d.

28. See id at 131. (noting these types of injures can lead to neurological disorders and CTE).

29.  See generally Jeanne Marie Laskas, Bennet Omalu, Concussions, and the NFL: How One Doctor Changed
Football Forever, GQ (Sep. 14, 2009), http://www.gq.com/story/nfl-players-brain-dementia-study-memory-
concussions

30.  See id (stating that the NFL’s Mild Traumatic Brain Injury Committee claimed that repeated head bashing
did not cause brain damage and in 2007, the co-chair of that committee denied that football-related concussions
could result in brain damage, dementia, or depression).

31. See Bennet Omalu Et AL., Chronic Traumatic Encephalopathy in a National Football League Player, 57
NEUROSURGERY 128, 129 (Jul. 2005).; Id at 131-2 (noting symptoms of CTE such.as headaches, itritability, dizzi-
ness, impaired memory, mental slowing, and mood disorders can be seen in patients during life but are not a
confirmation of CTE).
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Terry Long, Andre Waters, and Justin Strzelczyk.3> After examination, Dr. Omalu deter-
mined that all of these players suffered from CTE.3

A research collective studying CTE at the Department of Veterans Affairs and Boston
University School of Medicine found that eighty-seven of the ninety-one brains of former
NFL player tested positive for CTE.3* OSHA’s unwillingness to comply with its enabling
statute by regulating the safety of professional athletes playing collision sports when con-
fronted with medical evidence of the dangers facing these athletes seemingly violates its
general duties clause.?

A. Tue NFL CoNcussSioN LAWSUIT AND SUBSEQUENT SETTLEMENT

Bringing the frequency and devastating effects of CTE in former collision sport ath-
letes to the attention of former players has led to significant judicial proceedings.?® On July
19, 2011, seventy-three former professional football players filed suit against the NFL alleg-
ing the “NFL failed to take reasonable actions to protect players from chronic risks created
by concussive and sub-concussive head injuries and fraudulently concealed those risks from
players.”* The complaint further alleged that the NFL had a duty to protect players by
providing information and passing rules to abate the short and long-term health risks of
playing professional football, including the risk of brain injuries.*® Plaintiffs further alleged
that the NFL fostered a culture that glorified violence with the type of hits that cause head
injuries and encouraged players to play through head injuries.® Perhaps the most serious
allegation was that in 1994, the NFL created the Mild Traumatic Brain Injury Committee to
study the side effects of concussive and sub-concussive injuries.*® It was also alleged that
through this committee the NFL attempted to hinder making any connection between play-
ing football and long-term brain injury despite having knowledge such a connection
existed.*!

The NFL believed they had followed all safety regulations required in the collective
bargaining agreements (CBAs) controlling relations between players and teams and conse-

32.  See Jeanne Marie Laskas, Bennet Omalu, Concussions, and the NFL: How One Doctor Changed Football
Forever, GQ (Sept. 14, 2009), http://www.gq.com/story/nfl-players-brain-dementia-study-memory-concussions
(noting many players suffer from serve cognitive defects; Long died from drinking antifreeze; Waters died from a
self-inflicted gunshot wound; and Strzelczyk died in an explosion after a paranoia-fueled car chase with police
where he was convinced evil voices were out to get him).

33. Id

34.  See Jason M. Breslow, New: 87 Deceased NFL Players Test Positive for Brain Disease, FRONTLINE (Sept.
18, 2015), http://www.pbs.org/wgbh/frontline/article/new-87-deceased-nfl-players-test-positive-for-brain-disease/
(noting the brain bank at Boston University is the largest institution studying traumatic head injuries and in 2010
received a $1 million research grant from the NFL).

35. See 29 US.C.A. § 654 (West 2015). OSHA’s general duties clause provides that employers must provide
a place of employment free from recognized hazards likely to cause death or serious physical harim. (emphasis
added). Id.

36. In re Nat’l Football League Players’ Concussion Inj. Litig., 307 F.R.D. 351, 361 (E.D. Pa. 2015). Before
this group was certified for class action, many substantially similar lawsuits were filed across the country and were
eventually consolidated into the class action lawsuit of over 5,000 players that is the focus of this section. Id.

37. Seeid.

38.  See id. at 362. (“NFL held itself out as a guardian and authority on the issue of player safety yet failed to
properly investigate, warn of, and revise league rules to minimize the risk of concussive and sub-concussive hits in
NFL Football games.”).

39. Id.

40. See Laskas supra note 29.

41. See In re Nat'l Football League supra note 36, at 362. Through this cornmittee, the NFL allegedly made
material misrepresentations to all relevant parties, including the public at large, about the scientifically proven link
repetitive head impacts and long-term brain injury. Id.
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quently moved to dismiss the complaint based on preemption.*? Before a ruling on the
motion to dismiss, a settlement was reached on July 7, 2014.43 The agreed upon and prelimi-
narily approved settlement covers all living NFL players who retired from the NFL prior to
preliminary approval of the settlement.**

The settlement includes several important parts to assist, to the extent monetary value
can, those suffering from long-term brain injuries.*> The Monetary Award Fund is an uncap-
ped fund that provides cash settlements of up to $5 million to former players based on the
severity of their Qualifying Diagnosis.*® It is important to note, causation requirements are
waived to earn a monetary award.*’” The Baseline Assessment Program allows players to
receive testing for cognitive decline.*® Finally, the Education Fund consists of $10 million
for programs to educate and prevent injuries for football players of all ages.*

Despite its alleged misconduct, the NFL draws significant benefits from the settle-
ment. First, all members to the lawsuit release and dismiss with prejudice all claims against
the NFL arising out of and related to head, brain, or cognitive injury as well as any injuries
arising out of or relating to concussive or sub-concussive events, including any claims re-
lated to CTE.>® Perhaps most importantly from a public relations perspective, the NFL
admits no liability or wrongdoing as it relates to the specific claims made by parties to the
lawsuit.>! It is difficult to know if OSHA regulation of the NFL would have had any effect
on this class action lawsuit and subsequent settiement. Had there been OSHA safety regula-
tions in place and followed by the league, the NFL may have had a defense of following all
applicable governmental regulations.>?

B. Tue NHL ConcussioN Lawsult

Former NHL players have filed a class action lawsuit substantially similar to that filed
by former NFL players. On April 9, 2014, Plaintiffs, all former NHL players, brought a class
action complaint against the NHL seeking punitive damages and equitable relief on behalf of

42.  See id. at 363. The NFL claimed that the CBAs controlled the duties of the NFL and individual teams
related to player safety and a ruling for preemption would require complainants resolve their claims through arbitra-
tion, as is stipulated in the CBA. Id.

43.  See id. at 363-65 (noting the judge had rejected a previous settlement proposal as she determined it would
not provide enough money for the care of retired players).

44. See id. at 365 (noting the settlement includes Representative and Derivative Claimants who are those
authorized to assert the claims of deceased, legally incapacitated, or incompetent players and parents, spouses, or
dependent children, who have some legal right to the income of retired players, respectively).

45.  See id. at 365-66. A Monetary Award Fund, which provides compensation for claimants who submit proof
of a qualifying diagnosis of some type of cognitive impairment, a Baseline Assessment Program that is designed to
provide retired players with examinations of their neurological functioning, and an Education Fund that will edu-
cate claimants on navigating the settlement benefits and also promote education and safety in youth football. Id.

46. See id. at 366. By way of example, the lowest Qualifying Diagnosis, Level 1.5 Neurocognitive Impair-
ment, can earn a player $1.5 million monetary award. The highest Qualifying Diagnosis level, Amyotrophic Lateral
Sclerosis, can earn a player $5 million monetary-award. Id.

47. See id. (noting a claimant is not required to show that playing in the NFL caused the injury to receive a
cash settlement).

48. See id. at 368. The Baseline Assessment Program is a 10-year, $75 million program that allows any retired
player with at least half a season of NFL playing experience to be tested for cognitive decline with a standardized
neuropsychological examination and basic neurological examination even if the player has not started to show signs
of any cognitive decline. Id. The results of these examinations may be used to make a qualifying diagnosis. Id.

49.  See id. at 368-69.

50. See id. at 369 (stating any release by players has no effect on the players’ current retirement benefits under
their respective CBAs).

51. Id. at 426. .

52. See supra Part IV.C (discussing avenues for potential OSHA regulation of collision sports).
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all current and former NHL players.>> They also seek to establish a medical monitoring
program to help manage any lifelong effects suffered by current and former players.5* The
thrust of the complaint claims that the NHL “fostered and promoted an extremely physical
game . . . through enclosed rink designs and lax rules for fighting, the NHL vectored a
culture of extreme violence.”> Plaintiffs additionally contend that the NHL failed to warn
players of the risks of long-term negative health effects and affirmatively concealed scien-
tific evidence about the health risks of playing in the NHL.56 The complaint attempts to
show an inherent link between violence and the NHL by citing several overtly violent inci-
dents throughout the league’s existence.>” There are also séveral, somewhat damning quotes,
from NHL officials talking about violence in the NHL.58

In addition to collisions between players and the playing area, in the NHL bare-
knuckle fighting is allowed and, except in extreme cases, is not punished by federal, state, or
local authorities.® The complaint alleges that part of the NHL’s profiteering from violence
was due to the fostering of “goons” or “enforcers.”®® Plaintiffs cite over a dozen studies,
published as early as 1928, warning of the deleterious effects of blows to the head.®! The
NHL’s inaction in the face of these published medical reports and media coverage®? forced
the early retirement of many players due to lingering effects of head trauma.®® Plaintiffs
point to the league’s use of inflexible Plexiglas surrounding the rink® and the NHL’s un-
willingness to mandate both the use of helmets until 1979% and foam covered shoulder pads
until 2010% as failures to implement reasonable safety measures.®”

Based on the injuries they have suffered as a result of playing in the NHL, plaintiffs
claim both negligence and intentional harm because the “NHL had and has a duty to take all
reasonable steps to protect plaintiffs and the Class from the risks and consequences of head
trauma.”®® Plaintiffs also contend that the changes the NHL made were purposefully ineffec-

53.  LaCouture v. Nat’l Hockey League, No. 1:14-CV-2531, 2014 WL 1392180, at *1 (S.D.N.Y. filed Apr. 9,

2014).
54. Id. At 5.
55. Id. At2.
56. Id. At 4-5.

57. See id. at 12-24. Plaintiffs cite violent incidents of fights causing significant injuries in the early days of
the league, links of violence in the NHL to media and pop culture including movies and documentaries glorifying
violence. /Id.

58. Seeid at25. In 1988 then NHL President John Zeigler said, “Violence will always be with us in hockey”
and went on to say, “The view of the 21 people who own the teams, and employ me, is that fighting is an acceptable
outlet for the emotions that build up during play. Until they agree otherwise, it’s here to stay.” Id.

59.  See Official Rules 2015-2016, Nat’n. Hockey LeaGue, 70-75, http://www.nhl.com/nhl/en/v3/ext/rules/
2015-2016-Interactive-rulebook.pdf. Section 6 Rule 46 punishes fighting by a major penalty and referees are given
wide latitude in giving additional penalties while the Commissioner may also dole out additional punishments. Id.

60. See LaCouture v. Nat’l Hockey League, No, 1:14-CV-2531, 2014 WL 1392180, at *15 (S.D.N.Y. filed
Apr. 9, 2014) (noting these are players that specialize in fighting or hitting in order to protect the team’s more
skilled teammates).

61. See id. at 32 (alleging the publication of these studies had put the NHL on notice that the type of blows
suffered in NHL games can lead to long-term brain injury).

62. See id. at 42-47 (noting several newspaper articles and documentaries written on violent incidents occur-
ring during games).

63. Seeid. at 47-76 (citing 21 different former NHL players suffering from serious head trauma, allegedly as a
result of their careers playing in the NHL).

64. See id. at 86-87 (noting the removal of the seamless Plexiglass in 1996 was noted by players to be like
hitting a brick wall).

65. See id. at 77 (noting NHL players had the option of not wearing a helmet until 1979).

66. See id. at 88 (alleging the NHL long knew that shoulder pads with a hard plastic cap caused concussions).

67. See id. at 95 (contrasting Olympic and college hockey which have banned fighting, the NHL has refused to
do so, even in the face of evidence that it would significantly reduce concussions).

68. Id. at 105-07.
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tive and merely meant to mislead pldyers as well as the public into ceasing investigation into
the risks of head trauma.®” '

Unlike the NFL’s concussion lawsuit, the NHL, in an internal memo to its Board of
Governors, stated that the league has no desire to enter into settlement discussions with the
plaintiffs.” Due to the risk of discovery turning up potentially harmful evidence against
them, the NFL was likely more motivated to settle early in the judicial process.”! With the
continued advancements in science, the days of these types of class action suits may be far
from over.”? Given the serious nature of the issues described above by litigants of these
lawsuits, OSHA regulation of these sports is needed immediately.”

II. Past GOVERNMENTAL REGULATION IN SPORTS

If OSHA were to reevaluate its position and correctly regulate the safety of profes-
sional athletes, as the OSH Act requires, such regulation would have solid precedent.’
There are instances of each branch of the government using its respective powers to drive
major change in the sports world.”>

Most recently, in 2009, the Senate Antitrust Subcommittee held hearings to examine
the widely unpopular and possibly anti-competitive business practices of the College Foot-
ball Bow! Championship Series (BCS).” The House of Representatives even introduced
legislation that would block the presentation of a “national championship game” unless it
was the result of a tournament-style format.”” This flexing of legislative muscle combined
with the desire of 63% of fans to ditch the BCS system’® led to the newly installed College
Football Playoff for the 2014 season.”

69. See id. at 106 (“As a direct and proximate result of the NHL’s breach of its duties, Plaintiffs and the Class
have and will continue to suffer injuries.”).

70. See Greg Wyshynski, NHL has ‘no desire’ to settle concussion lawsuit, says internal memo, Y AHOO!
Seorts (Oct. 1, 2015), http://sports.yahoo.com/blogs/nhi-puck-daddy/nhl-has—no-desire—to-settle-concussion-
lawsuit—says-internal-memo-165002717.html (stating that the league feels strongly about the merits of its case and
that discovery will not reveal any smoking guns because of the leading role the league has taken in prevention and
management of concussions among its players).

71.  See John DeWispelaere, NHL Concussion Litigation: What's Next After Judge Nelson Rejects the NHL's
First Attempt to Dismiss Lawsuit, HETTNER LEGAL (Apr. 16, 2015), http://heitnerlegal.com/2015/04/16/nhl-concus
sion-litigation-whats-next-after-judge-nelson-rejects-the-nhls-first-atterpt-to-dismiss-lawsuit/:

72.  See generally Sam Knight, The Cost of the Header (Oct. 2, 2014), http://www.newyorker.com/news/sport
ing-scene/cost-header (noting that CTE has recently been found in former soccer players and that a group of parents
in California filed a class action lawsuit against soccer’s governing body, FIFA, accusing them of presiding over an
“epidemic” of concussions).

73.  See supra Part LA and L.B.

74.  See Zezima, infra note 85 (evidencing Teddy Roosevelt’s influence on the safety of football dating all the
way back to 1905).

75. See infra notes 77-89 (showing examples of changes spurred by Congress, the Judiciary, and the
President).

76.  See Patrick Gavin, Congress Ponders the BCS System, Porrrico (July 7, 2009, 5:29 p.m.), http://
www.politico.com/story/2009/07/congress-ponders-the-bes-system-024655. The BCS system used a combination
of rankings and computers to determine which teams would play for the college football national championship. Id.
Many smaller universities and athletic departments complained the system gave them no chance at competing for a
national championship given the system’s inherent bias toward schools and teams from the six biggest athletic
conferences: Id.

71. Fans Don’t Want Congress Poking In, ESPN (Dec. 29, 2009), http://espn.go.com/ncf/news/
story7id=4779279.

78. Id. .

79.  See Heather Dinich, Playoff Plan to Run Through 2025, ESPN (June 27, 2012), http://espn.go.com/college-
football/story/_/id/8099187/ncaa-presidents-approve-four-team-college-football-playoff-beginning-2014. The new
playoff system utilizes a selection committee to pick the four best college football teams in the nation who then
play one another to determine a true national champion. Id.
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Government driving change in sports is not limited to Congress’ broad regulatory
authority. The Judiciary has also been involved in major changes regarding the safety of
sports. The famous tort case Hackbart v. Cincinnati Bengals, Inc.8® found that a normally
tortious action is not acceptable just because it took place during the course of a professional
football game, where there is an increased propensity for violence.3' The Tenth Circuit
Court made it clear that intentional actions outside the reasonable guidelines and general
customs of the game were not protected simply because of football’s dangerous or violent
nature.%?

Before the existence of OSHA, the executive branch took on the task of regulating
football during the sport’s infancy. In 1905, President Theodore Roosevelt summoned
coaches from leading football universities and officials of the game to the White House.8?
The President’s aim was to modify the rules of the game in order to make it safer.$* Early
20th-century football was extremely dangerous resulting in forty-five deaths between 1900
and 1905 because of injuries suffered while playing the game.®* The purpose of the White
House meeting was to “eliminate the brutal features” of the game.3¢ The meeting spurred the
creation of a committee after the 1905 season; which instituted new rules that morphed the
game into its now recognizable form.®” This instance of executive intervention helped com-
pletely reinvent a popular sport in the interest of safety.®® If OSHA were to reevaluate its
stance on regulation of professional athletes and regulate, as the OSH Act requires, it would
have a solid precedent of executive branch regulation based on President Roosevelt’s
actions.®

III. TuE POTENTIAL FOl)l OSHA REGULATION

If OSHA reconsidered its stance on the regulation of professional sports and treated
professional athletes as employees, the Agency could help increase safety, as required by the
OSH Act. Adherence to such standards may have prevented the costly class action lawsuits
that tie up the means of litigation.®® The constantly evolving science on the immediate and
long-term negative health effects of plaﬁling collision sports, coupled with collision sports
leagues’ unwillingness to acknowledge these risks, and in some cases, attempts to stifle

80. See generally Hackbart v. Cincinnati Bengals, Inc., 601 F.2d 516 (10th Cir. 1979).

81. See Hackbart v. Cincinnati Bengals, Inc., 601 F.2d 516, 520 (10th Cir. 1979) (“[T]here are no principles of
law which allow a court to rule out certain tortious conduct by reason of general roughness of the game or difficulty
of administering it.”).

82. Id. at 521.

83. See Katie Zezima, How Teddy Roosevelt helped save football, Wasn. Post (May 29, 2014), https:/
www.washingtonpost.com/news/the-fix/wp/2014/05/29/teddy-roosevelt-helped-save-football-with-a-white-house-
meeting-in-1905/ (noting President Roosevelt was a football fan himself and several prominent universities sus-
pended their football programs due to its brutality).

84. See id. Football at that time was more akin to current day rugby where forward passes were not allowed
and large masses, or “scrums” of players trying to get possession of the ball were a common place of injury. Id.

85. See id. Many of the deaths were a result of internal injuries, broken necks, concussions or broken backs
suffered during play. Even Roosevelt’s own son suffered a head wound while playing football at Harvard. Id.

86. Id.

87. See id. (stating the biggest change being the introduction of the forward pass that led to fewer masses of
players, where many injuries occurred). But see id. (claiming Roosevelt’s impact on the change has been exagger-
ated over the years and that the rule changes were actually a result of the death of Union College halfback, Harold
Moore, who died after being kicked in the head during a game in November 1905).

88. See generally id.

89. See Zezima infra note 85 (noting President Roosevelt’s aim was to make football safer).

90. See Judge Oks 65-year deal over NFL concussions; could cost $1 billion, ESPN (Apt. 22, 2015), htip://

- espn.go.com/nfl/story/_/id/12742265/judge-oks-65-year-deal-nfl-concussions-cost-1-billion. (noting the settlement
is expected to cost the NFL close to $1 billion over the course of 65 years).
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further research,’ leaves the players holding the bill.>2 Who can these athletes turn to for
help when it comes to the safety of their sport and their livelihood?

Congress created OSHA by passing the OSH Act.”* In passing the OSH Act, Congress
found that injuries and illnesses suffered in the workplace hinder interstate commerce
through lost production, lost wages, and the like.®* The OSH Act applies to employees in
any state or other United States territory.®> Most relevant to the issues confronted in this
Comment, the OSH Act sets out to provide safe and healthful working conditions in several
ways.”® OSHA, through the power given to it by the OSH Act, seeks to encourage employ-
ers and employees to reduce occupational safety and health hazards at places of employment
by instituting new and perfecting existing programs that aim to provide safe working condi-
tions.”” The OSH Act calls for OSHA to conduct research in occupational health and safety
and to develop innovative methods for dealing with occupational safety and health issues.’®
The OSH Act seemingly calls for the same type of research uncovered in 2005 regarding the
prevalence of CTE among collision sport athletes.”” The OSH Act speaks most relevantly to
CTE in that it aims to explore ways to discover latent diseases, focusing on causal connec-
tions between these diseases and work environments through research relating to
occupational health problems.!%® Using this medical research, the OSH Act seeks to provide
a medical criterion that assures employees will not suffer diminished health, functional ca-
pacity, or life expectancy due to their work or work environment.'°! Current and former
collision sport athletes continue to suffer from these negative impacts that the OSH. Act
seeks to avoid.'%? As a matter of enforcement, the OSH Act allows for the development and
promulgation of occupational safety and health standards'%? and the provision of an effective
enforcement program for these standards.'® OSHA’s mission is “to assure safe and health-
ful working conditions for working men and women by setting and enforcing standards and
by providing training, outreach, education, and assistance.”'®> OSHA must meet its mission
and begin regulation of collision sports as is mandated by its enabling ‘statute so the detri-
mental effects of playing these sports are not felt by players who have yet to suffer from
CTE.

A. Ture Loomis EcoNnomic REALITIES TEST

Given OSHA’s regulation of private employers, it is curious that OSHA is not in-
volved in making collision sports safer, especially in light of the emerging science
demonstrating the long-term negative health effects of playing collision sports.!? In an in-
terpretation letter dated June 23, 2003, Acting Director of the Directorate of Evaluation and

91. See Laskas supra note 30.
92.  See Judge Oks 65-year deal supra note 90 (noting that the $1 billion settlement will have a large portion
dedicated to medical expenses of former players).
93.  Occupational Safety and Health Act of 1970, Pub. L. No. 91-596, 84 Stat. 1590 (Dec. 29, 1970)
94. 29 US.C.A. § 651(a) (West 2015).
95. 29 US.CA. § 653(a) (West 2015).
96. 29 US.C.A. § 651(b) (West 2015).
97. 29 US.C.A. § 651(b)(1) (West 2015).
98. 29 US.CA. § 651(b)(5) (West 2015).
99. See Omalu et al., supra note 10 (finding CTE in a former NFL player).
100. 29 US.C.A. § 651(b)(6) (West 2015).
101. 29 US.C.A. § 651(b}7) (West 2015).
102.  See supra notes 31-32 (listing the noticeable side effects prevalent during life by a person suffering from
CTE).
103. 29 U.S.C.A. § 651(b)(9) (West 2015).
104. 29 U.S.C.A. § 651(b)(10) (West-2015).
105.  About OSHA, OSHA, https://www.osha.gov/about.htrl (last visited Feb. 27, 2016).
106. See Omalu et al., supra note 10.
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Analysis Frank Frodyma stated that there was no formal interpretation or directly relevant
case law as to whether professional athletes are considered employees or independent con-
tractors.'” According to the Administrative Procedures Act (“APA™), these interpretation
letters would fit the definition of an agency rule as they are a general statement interpreting
the procedure or practice requirements of an agency and are not subject to public notice.!%8
If OSHA would consider professional athletes employees rather than independent contrac-
tors, OSHA regulations and standards would apply to them.'® This determination must be
made on a case-by-case basis looking at the common law factor test laid out by the Ninth
Circuit Court of Appeals in Loomis Cabinet Co. v. OSHRC.'° Richard E. Fairfax, Director
of the Directorate of Enforcement Programs, reiterated this stance in a September 12, 2008
interpretation letter stating that OSHA has no applicable standards relating to protection of
professional athletes playing in games.'"! In new guidance, the Department of Labor has
said that, in its view, most workers are considered employees for purposes of protection
under the Fair Labor Standards Act, which includes applicability of OSHA regulations.!!2
Even with this presumption of an employee label, OSHA has refused to regulate profes-
sional collision sport athletes.'!3

The Loomis Test arose from one employer’s attempt to skirt an OSHA citation by
hastily converting all of his employees into independent contractors.!'* An administrative
law judge for the Occupational Safety and Health Review Commission (“Commission”),!15
and a subsequent review by the entire commission, upheld the fines, finding the workers in
question were employees.!!¢

Loomis uses the common law factor test laid out by the Supreme Court in Nationwide
Mutual Ins. Co. v. Darden to determine employee or independent contractor status.'!” An
employment relationship exists depending on the economic realities of the situation.!'® The

107. Frank Frodyma, Standard Interpretation Letter, OSHA (June 23, 2003), hutps:/www.osha.gov/pls/
oshaweb/owadisp.show_document?p_table=INTERPRETATIONS&p_id=24901.

108. 5 U.S.C.A. § 551(4) (West 2015) (noting a rule means an agency statement designed to implement, inter-
pret, or prescribe law or policy or describing the organization, procedure, or practice requirements of an agency); 5
U.S.C.A. § 553(b) (West 2015) (stating public notice is not required as to “interpretative rules, general statements
of policy, or rules of agency organization, procedure, or practice”).

109.  See Frodyma, supra note 107 (noting that because athletes are considered independent contractors, OSHA
standards do not apply to them).

110.  See id. (“This determination must be made on a case-by-case basis after considering all of the circum-
stances affecting the relationship between the teams and their players and applying the common law factors.”)

111. Richard E. Fairfax, Standard Inteipretation Letter, OSHA (Sep. 12, 2008), https://www.osha.gov/pls/
oshaweb/owadisp.show_document?p_table=INTERPRETATIONS &p_id=27301.

112. "Deanna L. Forbush, Beware When Designating Workers as Independent Contractors, M. Lee Smith Pus-
LIsHERS, LLC, Nov. 2015, WL No. 21 Nev. Emp. L. Letter, 1.

113.  See Fairfax supra note 111.

114.  See Loomis Cabinet Co. v. Occupational Safety & Health Rev. Comm’n, 20 F.3d 938, 941 (9th Cir. 1994).
Loomis Cabinet Company was cited and fined by OSHA for violations of OSHA workplace safety standards. Id.
Two days before Loomis would have to rectify the violations, his workers formed a partnership named Eastview
Cabinet Company, which contracted with Loomis to manufacture cabinets exclusively for Loomis in exchange for
75% of the net profits. Id. Loomis challenged his refusal to rectify the violations, saying he was not an employer
and was thus was not subject to OSHA jurisdiction. Id.

115.  See 29 U.S.C.A. § 651(b)(3) (West 2015); See generally 29 U.S.C.A. § 661 (Wést 2015) The Occupational
Safety and Health Review Commission (“Commission”) was established as part of the OSH Act to carry out
adjudicatory functions under the OSH Act and allows for the appointment of administrative law judges who shall
hear and make a determination on any proceeding instituted before the Commission. Id.

116. 20 F.3d 938, 941.

117.  Id. at 941-42.

118.  See id. at 942. (quoting Nationwide Mut. Ins. Co. v. Darden 503 U.S. 318, 323-24 (1992)) Applying the
common law of agency to determine if a worker is an employee, the court considers the hiring party’s right to
control the manner and means by which the product is accomplished. Id. Other non-exclusive factors weighing on
the analysis are: the skill required; the source of the instrumentalities and tools; location of the work; duration of the
relationship betwéen the hiring and working parties; whether the hiring party has the right to assign additional
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common law economic realities test is non-exhaustive and does not give rise to a short hand
formula to find whether an employer-employee relationship exists because all aspects of the
relationship must be assessed with no single factor being decisive.!'® Looking at each factor
of the Loomis. Test through the lens of professional athletes, the evidence would tend to
show an employer-employee relationship.!?°

1. SkiLL REQUIRED

There is an unmatched level of skill required to play in the NFL or NHL as specified
under the Loomis Test. The National Collegiate Athletic Association (NCAA) reported that
in 2013-2014 there were 1,093,234 high school football players'?! and 35,393 high school
men’s ice hockey players.'?? The number of athletes playing these sports at the collegiate
level dropped to 71,291 for football'?® and 3,976 for men’s ice hockey.'?* Based on the
number of picks in the NFL and NHL draft, an NCAA athlete has a 1.6% chance to be
drafted into the NFL and a 6.8% chance of being drafted into the NHL.!?> With roughly
1,696 roster spots in the NFL!26 and 690 in the NHL!?7 at any given time, only a fraction of
those who play these sports earlier in life have the required skill level to play professionally.
In Usery v. Pilgrim Equipment Co., Inc., the Fifth Circuit held that workers responsible for
the handling of dry-clean clothes possessed the requisite specialized skills found in employ-
ees as opposed to independent contractors.'?® The specific skills identifying these workers as
employees included interactions with customers, tagging clothes, handling money, and set-
tling accounts.'?® The Court determined that the skills necessary were valuable as that of
employees as opposed to independent contractors and helped bring profits to the hiring
party.'*° Similarly, the necessary specialized skills professional athletes possess bring profits
to their employing teams, and as such they should be considered employees.

projects to the hired party; extent of the hired party’s discretion over the hours of the working party; the method of
payment; the hired party’s role in hiring and paying assistants; whether the work is part of the regular business of
the hiring party; whether the hiring party is in business; the provision of employee benefits; and the tax treatment of
the hired party. Id.

119.  See id. Loomis himself conducted all contract negotiations with suppliers and customers, provided the
designs and specifications of the cabinets, provided the tools and equipment, scheduled the work with clients,
controlled pricing, controlled choice of materials and marketing, and provided accounting, administrative and finan-
cial services. Id. The workers provided only their labor; they did no advertising or soliciting, and did not attempt
gain outside contracts. Id. The Eastview partners worked exclusively for Loomis. /d. Loomis participated in the
hiring and firing of those at Eastview. Loomis owned the workshop, all the equipment, and controlled the condi-
tions in the workshop. Id.

120. . See infra Parts II1.A.1-9.

121.  Estimated Probability of Competing in College Athletics, NaT’L. COLLEGIATE ATHLETIC ASS’N, http://
www.ncaa.org/sites/default/files/2015%20Probability %20Chart%20Web%20PDF_draft5.pdf (last visited Feb. 27,

2016).
122, Id.
123.  Id.
124. M.

125.  See id. (using approximate numbers for Draft Eligible NCAA Athletes of 15,842 for football and 884 for
ice hockey).

126. Marc Lillibridge, The Anatomy of a 53-man Roster in the NFL, BLeacuEr Rep. (May 16 2013), http://
bleacherreport.com/articles/1640782-the-anatomy-of-a-53-man-roster-in-the-nfl (calculating 53 roster spots for
each team multiplied by 32 NFL teams).

127. See Hockey Operations Guidelines, NHL, http://www.nhl.com/ice/page.htm?id=26377 (last visited: Feb.
27, 2016) (calculating 23 roster spots for each team multiplied by 30 NHL teams).

128. See Usery v. Pilgrim Equipment Co., Inc., 527 F.2d 1308, 1310 (5th Cir. 1976).

129. Id. at 1314-15.

130. Id. at 1315.
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2. LocaTioN oF WORK

The location of a professional athlete’s work is often in an arena, training facility,
practice facility, film room, or other related facility owned or rented by his team or other
teams in the league.!3! This is especially true during the playing season, where NFL teams
practice three to four times a week while playing sixteen games during the regular season!32
and NHL teams practice two to three times a week while playing eighty-two regular season
" games.’3? In Loomis, the court found substantial evidence that the hiring party owned the
workshop where the employees produced the cabinets in question and the hiring party had
full authority to change the safety conditions in the workshop.!** A team’s dominion over
the numerous locations where athletes conduct their work would parallel the situation in
Loomis and tend to show the characteristics of an employer-employee relationship.

3. ASSIGNMENT OF ADDITIONAL PROJECTS

Professional sports teams frequently take advantage of their ability to assign additional
projects and commitments to their athletes. Teams may require the attendance of athletes
under contract at practices, training camps, media events, and community service activities,
in addition to the games played by the team during the course of the season.'** The athletes
also have very little discretion over when and how long they work, as many obligations are
mandatory and teams may monetarily fine players who do not attend.'3¢ Similarly in Loo-
mis, the court found that the hiring party conducted all negotiations with clients as to the
scope of the work and scheduled when the employees would complete the work.'?” The rigid
control of the professional sports teams to assign additional projects to athletes, and subse-
quently punish them for non-compliance, shows the team’s dominion over these athletes as
employers, as was the case in Loomis.

4. LENGTH oF EMPLOYMENT RELATIONSHIP

The length of a relationship between an athlete and a team may vary greatly. Some
players are out of a job before training camp ends.'3? In contrast, Shea Weber of the NHL’s
Nashville Predators signed a fourteen-year, $110 million contract in 2012, which is currently

131.  See generally Albert Breer, NFL stadiums go from boom to swoon in span of a decade, NFL (July 6, 2012),
http://www.nfl.com/news/story/09000d5d82a5c85¢/article/nfl-stadiums-go-from-boom-to-swoon-in-span-of-a-de
cade (noting teams’ interest in stadium facilities).

132. 2015 NFL schedule: Week-by-week look at regular-season slate, Fox Sports (Apr. 21, 2015), http:/
www.foxsports.com/nfl/story/2015-nfl-schedule-dallas-cowboys-new-england-patriots-cincinnati-bengals-seattle-
seahawks-042115 (noting the number of games in the season).

133.  See 2017-2018 Regular Season Schedule, Na1’L Hockey LEAGUE, https://www.nhl.com/schedule/2017-
10-4/ET (showing the number of games in the season).

134. Loomis Cabinet Co. v. Occupational Safety & Health Rev. Comm’n, 20 F.3d 938, 942 (9th Cir. 1994).

135. Tadd Haislop, NFL offseason schedule 2017: OTAs, minicamp dates for each team, Sporting News (July 5,
2017), http://www .sportingnews.com/nfl/news/nfl-offseason-schedule-2017-minicamp-otas-dates-workout-draft-
training-camp/hogy3yhzcj9qlozoxyf7sabb3 (noting the full-slate of numerous offseason obligations for NFL
players).

136.  See Mike Florio, Cost of Kam Chancellor’s holdout will soon surpass $2 million, Pro FoorBaLL TALK
(Sept. 15, 2015), http://profootballtalk.nbesports.com/2015/09/15/cost-of-kam-chancellors-holdout-will-soon-sur
pass-2-million/ (noting Kam Chancellor, safety for the NFL’s Seattle Seahawks, lost $1.87 million in fines, forfeit-
ures, and lost wages while he refused to play and skipped training camp).

137. Loomis Cabinet Co. v. Occupational Safety & Health Rev. Comm’n, 20 F.3d 938, 942 (9th Cir. 1994).

138. See Key NFL dates in 2015-16: Team roster cut-downs to 75 players is Sept. 1, CBS Sports (Jul. 25,
2015), http://www.cbssports.com/nfl/eye-on-football/25250503/2015-16-nfl-calendar-roster-cut-downs-to-75-play
ers-is-sept-1 (noting different dates where rosters must be trimmed and players must be cut from their team’s
roster).
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the longest active contract in all of American professional sports.’* Additionally, players
may spend their entire careers with a single team through the length of several contracts,
such as Nicklas Lidstrom who stayed with the NHL’s Detroit Red Wings from 1991 until his
retirement in 2012.14° Compare this to the Bureau of Labor Statistics 2014 finding that the
average American’s tenure with an employer was 4.6 years.'*! The varying lengths of con-
tracts that teams give to players based on their performance and subjective value to the team
show evidence of an employer keeping an employee around as long as it makes sense,
financially and otherwise. When determining whether there is an employer-employee rela-
tionship, the Supreme Court found that workers who have a permanent arrangement with the
hiring party that continues so long as their performance is satisfactory, was a factor that
tends to show that the working party is considered an employee.!*> A team’s unilateral
ability to sign or terminate the working relationship based on performance focuses power in
the team’s hands and shows evidence of an employer-employee relationship.

5. ForM orF COMPENSATION

Professional athletes are compensated bi-weekly through contracts paid out over a
number of years.!*3 Players may also receive a signing bonus, which is money paid up-front
upon signing a contract with a team.!#* Players may also earn bonuses based on individual
or team success.!4> The NHL and NFL both have salary caps, meaning teams must construct
rosters under a certain dollar amount; the main difference between the two leagues is that the
NHL utilizes guaranteed contracts while NFL contracts are not guaranteed and teams may
cut ties with players before the end of the contract.'#® As part of its determination that an
employer-employee relationship existed, Loomis found that the hiring party conducted all
negotiations with customers and set price points for his employees’ work.'#” Loomis also
conducted all accounting and the employees made no effort to gain outside clients apart
from those who negotiated with Loomis himself.!#® The payment of wages directly from the
hiring party found in both the Loomis case and in the case of professional athletes tends to
show an employer-employee relationship.

6. HIRING AND PAYMENT OF ASSISTANTS

Athletes have minimal involvement in the hiring and paying of assistants. The Court
found that the hiring party in Loomis retained a great deal of power in the hiring and firing

139.  Shea Weber Current Contract, SPORTSTRAC, http://www.spotrac.com/nhl/nashville-predators/shea-weber/
(last visited: Feb. 27, 2016).

140.  See Nicklas Lidstrom, Hockey ReFERENCE, hitp://www.hockey-reference.com/players/I/lidstni0O1.html (last
visited: Feb. 27, 2016) (evidencing his entire NHL career spent with Detroit through several contracts).

141.  Employee Tenure Summary, BUREAU Or LaB. StaT. (Sep. 18, 2014), hutp://www.bls.gov/news.release/
tenure.nr0.htm.

142.  See Nat’l. Labor Relations Board v. United Ins. Co. of Am., 390 U.S. 254, 259 (1968) (noting that the debt
agents employed to collect insurance premiums could continue working for the employer as long as their collec-
tions stayed at an acceptable level).

143.  See Kevin Draper, Let’s Take a Look at Andrew McCutchen’s Paystub, DEapspiN (May 21, 2015), http://
deadspin.com/lets-take-a-look-at-andrew-mccutchens-pay-stub- 1706188663 (noting baseball star Andrew Mec-
Cutchen takes home over $400,000 every two weeks based on his paystub).

144.  Beverly Bird, How Sports Signing Bonuses Work, HoustoN CHRONICLE, http://smallbusiness.chron.com/
sports-signing-bonuses-work-18065.htm! (last visited Feb. 27, 2016).

145.  See Joel Corry, Agent’s Take: Notable Players who cashed in on performance bonuses, CBS Sports (Dec.
30, 2014), http://www.cbssports.com/nfl/eye-on-football/24923980/agents-take-notable-players-who-cashed-in-on-
performance-bonuses (evidencing examples of players who have received large performance bonuses).

146.  See Bird supra note 144.

147.  Loomis Cabinet Co. v. Occupational Safety & Health Rev. Comm’n, 20 F.3d 938, 942 (9th Cir. 1994).

148. IHd.
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of the so-called “partners” that Loomis claimed were independent contractors.’#® The con-
trol wielded by the hiring party over the staffing of the workers was a key element in the
Court’s decision to affirm the finding by the Commission of an employer-employee relation-
ship.!3% Much like the workers in Loomis, professional athletes do not play significant roles
in the hiring of others within their respective organizations.

7. BusiNESS OF THE HIRING PARTY

While the NFL and NHL are their own separate entities, athletes contract with individ-
ual teams, each of which is their own individual business entity.!>' The athletes’ in-game
performance is part of the regular business of the hiring party; each hiring team’s individual
revenue stream is directly linked to game-day ticket sales, television contracts, and merchan-
dise sales, all of which are impacted by the athletes’ performance.'>? Successful teams have
the opportunity to play additional games in the playoffs, which are additional opportunities
for revenue.'>* The hiring party in Loomis controlled the accounting, advertising, adminis-
trative, and financial services for the workers while attempting to claim they were
independent contractors.'>* The hiring party was clearly in the business of making cabinets
and the workers provided only labor, showing clear employer-employee relationship.'>S
Similarly, professional athletes “work” by playing in the games, but do not participate in
other aspects of the hiring party’s business such as administration, advertising, or
accounting.

8. EMPLOYEE BENEFITS

Professional athletes receive many benefits from their teams on top of their negotiated
salary, which tends to show an employment relationship under the Loomis Test. Profes-
sional athletes receive daily per diems while on road trips to cover food and additional
expenses.!3¢ Negotiated CBAs control per diem amounts, which often increase annually.!57
While it is not required for employers outside of the professional sports context to provide
their employees with reimbursement during work-related travel, it is extremely common-
place.’>® Other benefits provided by hiring parties to workers, such as vacation time,

149.  See id. (noting the Commission found that Michael Loomis had a great deal of control over the hiring and
firing of workers he claimed were independent contractors).

150. Id.

151.  See Bret Schrotenboer, To Tax or Not? The NFL’s Relationship with the IRS, USA Tobay (May 30, 2013),
http://www.usatoday.com/story/sports/nfl/2013/05/29/nfl-sports-leagues-irs-tax-exemption/2370945/ (noting that
the 32 NFL teams are not tax exempt and are indeed for profit entities).

152.  See id. In the NFL, revenue earned from tickets, TV rights fees, merchandise sales, etc. is subject to
federal income tax. Id.

153.  See Kurt Badenhausen, The NHL Scores With Maple Leafs Ending Playoff Drought, ForBes (Apr. 24,
2013), http://www.forbes.comy/sites/kurtbadenhausen/2013/04/24/the-nhl-scores-with-maple-leafs-ending-playoff-
drought/ (noting that the Toronto Maple Leafs would stand to make about $2.5 million from their first round
playoff series).

154.  Loomis, 20 F.3d 938 at 942.

155. Id.

156. See Sarah McLellan, Soaring Athlete Salaries Don’t Stop Per Diem, AZ CEnt. (Aug. 17, 2014), hitp://
www.azcentral.com/story/sports/2014/08/17/soaring-athlete-salaries-stop-per-diem/14214797/ (noting players in
the NHL earned a $103.00 per diem in the 2014-2015 season and NFL players earned between $925.00 and
$1,700.00, depending on experience).

157.  See id (showing the NFL’s per diem increases 10% annually and Major League Baseball’s per diem is
adjusted based on the Consumer Price Index for Urban Wage Earners and Clerical Workers).

158.  See 29 C.F.R. 778.217 (noting different types of expenses undertaken by employees that may be reimburs-
able by employer).
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enrollment in company insurance programs, and pension funds have been found to be evi-
dence of an employer-employee relationship.!®

9. Tax TREATMENT OF EMPLOYEES

While athletes’ earnings are taxed similarly to other workers’ pay, they are subject to
several additional taxes.!%* Athletes must file state income tax returns in each state that has
state income tax where they play games during a season.'6! Additionally, some cities charge
a special athletes tax.!62 Courts have held that workers correctly reporting their tax and
social security information can be considered as a factor tending to show an employer-
employee relationship.163

B. PossisLE EXPLANATIONS FOR NON-REGULATION

There would be precedent if OSHA were to withdraw their interpretation letter and
begin to regulate professional athletes as employees. In 1999 OSHA issued an advisory
letter related to the compliance of an employee’s home worksite.'* The substance of the
letter was quite controversial, causing Congressional lawmakers to ask for a reversal of the
stated position.'5> After the outcry, OSHA quickly relented and the Secretary of Labor an-
nounced the letter was being withdrawn as it caused “widespread confusion and unintended
consequences.”’166

OSHA reversing course on the regulation of professional athletes could ruffle the
feathers of those with an economic stake in professional sports.’¢” OSHA must ensure that
its change in interpretation is not arbitrary or capricious in violation of § 706 of the APA 168
In order to avoid its action being deemed arbitrary and capricious, OSHA must examine the
relevant data around the regulation of professional athletes and give an explanation that
includes a rational connection between the facts and its choice to regulate.!%® This test is also
used for the rescissions of agency actions.!’® With the growing body of scientific evi-
dence'”* and litigation*”? arising from the unsafe nature of collision sports, it is unlikely that
a reviewing court would find that the Agency acted in an arbitrary or capricious manner if it
decided to regulate professional athletes playing collision sports. The scope of review by a

159. See Nat’l. Labor Relations Board v. United Ins. Co. of Am., 390 U.S. 254, 259 (1968)

160.  Erik Brady, Tax season quite taxing for professional athletes, USA TopAy Sports (Apr. 15, 2015), http:/
www.usatoday.com/story/sports/2015/04/13/tax-day-april-15-accountant-pro-athletes/25742385/.

161. . See id.

162. See id.

163.  Usery v. Pilgrim Equipment Co., Inc., 527 F.2d 1308, 1315 (5th Cir. 1976).

164. See OSHA Takes Back Advisory Opinion, HoLLaND & Harr, Jan. 2000, WL 4 No. 10 Idaho Emp. L.
Letter. The letter noted that employers must exercise reasonable diligence in identifying potential hazards. at an
employee’s home worksite and that any home worksite must comply with the provisions of the OSH Act. Id.

165.  See id. Representative Frank R. Wolf, head of the House Transportation Committee, asked for a reversal of
the Department of Labor’s position. Wolf complained that the policy would hurt telecommuting, which has an
impact on traffic congestion and pollution. Id.

166. See id. (noting the letter was withdrawn two days after being published in the Washington Post).

167.  See Eichelberger supra note 4 (noting sports revenue is expected to hit $67.7 billion in 2017).

168. See 5 U.S.C.A. § 706(2)(A) (allowing a reviewing court to hold unlawful or set aside agency actions they
find to be arbitrary or capricious).

169. See Motor Vehicle Mfrs. Ass’n of U.S.; Inc. v. State Farm Mut. Auto Ins. Co. 463 U.S. 29, 43 (1983) An
agency rule would be arbitrary and capricious if the agency failed to consider an important aspect of the problem,
offered an explanation for its decision that runs counter to the evidence before the agency, or is so implausible that
it could not be ascribed to a difference in view or the product of agency expertise. Id.

170.  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto Ins. Co. 463 U.S. 29, 44 (1983).

171.  See supra notes 31-32 (noting the diagnosis of CTE in multiple. former NFL players).

172.  See supra Part LA and Part 1B (referencing class action lawsuits against both the NFL and the NHL,
respectively).
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court is very narrow and a court may not substitute its judgment for that of OSHA.!73 With
the deference given to OSHA and the support of scientific evidence, OSHA’s decision to
regulate would likely be upheld under the arbitrary and capricious standard necessitated by
the APA. '

It is curious that OSHA chooses not to bring professional athletes under its purview
given that professional athletes satisfy so many aspects of the Loomis Test.'7* Some believe
OSHA chooses not to regulate collision sports because injury rate statistics may be skewed
since they include all spectator sports encompassing both contact and non-contact; the statis-
tics also include coaches, trainers, managers, and not simply the athletes.!”>

Rodney K. Smith hypothesizes that OSHA’s continued deference to collision sports
leagues and reluctance to regulate may be for competency reasons.!”® While OSHA does
specialize in health, safety, and workplace conditions, it may not be equipped to set stan-
dards to improve player safety in collision sports.'”” Smith notes that just one of the twenty
listed OSHA experts has expertise in sports complexes, and none of the listed experts has
expertise in sports generally.!”® Smith also hypothesizes that politicization inherent in
OSHA’s makeup as an executive agency has led to the Agency’s hands-off approach when it
comes to attempting to regulate the safety of collision sports and its athletes.1?®

The only high profile instance of an OSHA investigation into collision sports was in
2001, after the death of Minnesota Vikings football player Korey Stringer from an apparent
heat stroke.!80 OSHA cleared the Minnesota Vikings of any wrongdoing as the team had
trained all relevant personnel on heat stress while having water and first-aid on hand.'$!
OSHA involvement becomes more likely after the death of a player.'®2 Should a government
agency created to protect private employees only become involved after a player dies on the
field or ice?

IV. AveNues ForR OSHA REGULATION

Professional athletes classified as employees under a reevaluation of the Loomis Test
will thus fall under OSHA jurisdiction; but what could OSHA realistically do to make colli-
sion sports safer for the athletes? Looking back at the OSH Act, it was created to ensure that
every worker in the Nation had safe and healthy working conditions.!®* There are two ways
in which OSHA could regulate collision sports to be safer. The traditional method of
promulgating and enforcing standards against collision sports teams is discussed in subpart
C while the more outside-the-box method of creating advisory committees is discussed in

173.  Motor Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut. Auto Ins. Co. 463 U.S. 29, 43 (1983).

174. . See supra Parts IIL.A.1-9.

175. See Daniel Engber, Does OSHA Keep Tabs on the NFL, Srate (Feb. 3, 2006, 6:31 PM), hitp://
www.slate.com/articles/news_and_politics/explainer/2006/02/does_osha_keep tabs_on_the_nfL.html. The rate of
injury or illness in spectator sports in 2004 was 2.8 per 100 full-time workers. For every 100 people working 2,000
hours a year (50 full-time weeks), there were 2.8 cases that resulted in someone missing work. Id.

176. Rodney K. Smith, Solving the Concussion Problem and Saving Professional Football, 35 T. JEFFERSON L.
Rev. 127, 171 (2013).

177. Id.

178. Id. at 171 n.213.

179. See id. (noting OSHA’s decisions are scrutinized by both the President and Congress).

180. Glenn M. Wong, SN Concussion Report: NFL Could Lose Billions in Player Lawsuits, AOL SporT-
INGNEws (Aug. 22, 2012, 7:14 PM), http://aol.sportingnews.com/nfl/story/2012-08-22/nfl-concussion-lawsuits-
money-bankrupt-players-sue-head-injuries.

181. Daniel Engber, Does OSHA Keep Tabs on the NFL, SLATE (Feb. 3, 2006, 6:31 PM), http://www siate.com/
articles/news_and_politics/explainer/2006/02/does_osha_keep_tabs_on_the_nfl.html.

182. See Wong supra note 180; See Engber supra note 181.

183. 29 U.S.C.A. § 651(b) (West 2015).



2018 DroprpPING THE BALL 101

subpart D. The OSH Act imposes a number of requirements on employers.'3¢ However,
requiring the NFL and NHL to provide an employment environment free from hazards likely
to cause serious physical harm to employees is a near impossibility. The risk of harm is
inherent in American football and ice hockey.!#>

Absent OSHA regulations, the NFL and NHL have recently taken it upon themselves
to attempt to make their respective games safer by adding and modifying game rules and
emphasizing points of safety.'8¢ Looking at the allegations made by former players in both
the NFL and NHL concussion litigation, current adjustments of the game are too late to help
those already suffering the consequences of unsafe play.'®”

A. NFL RULE SAFETY ADJUSTMENTS

In recent years the NFL has gradually implemented rules to improve the safety of its
players. As early as 2005, the NFL prohibited “horse collar tackles”!%¢ and unnecessary
roughness.'® In 2009, the NFL began protecting “defenseless players™'®and in 2010 pro-
tected all “defenseless players” from blows to the head delivered by an opponent’s helmet,
forearm, or shoulder.'*! In 2011, possibly in response to the Eric LeGrand incident,'9? the
NFL moved kickoffs up five yards in an effort to cut down on returns, while eliminating the
fifteen to twenty yard running start for the kicking team.!*> Perhaps most relevant to de-
creasing concussions, in early 2012 the NFL began using independent certified athletic
trainers (“ATC Spotters”) who observe the field of play during the game to identify players
who may have suffered a concussion, head, or neck injury and then relay that information
down to the field.'"** These rule changes seem to be partially reactionary given their timing
and the increase of emerging science on the long-term risks of concussions.

184.  See 29 U.S.C.A. § 654(a) (West 2015). (“Each employer shall furnish to each of his employees employ-
ment and a place of employment which are free from recognized hazards that are causing or are likely to cause
death or serious physical harm to his employees.”).

185.  See Peters, infra note 198 (noting that today’s hockey players seem to accept the risks of concussions by
continuing to.play in the face of warnings).

186. See infra Parts IV.A and IV.B (discussing the rule changes implemented by both leagues in the last ten
years).

187.  See LaCouture v. Nat’'l Hockey League, No. 1:14-CV-2531, 2014 WL 1392180, at *106 (S.D.N.Y. filed
Apr. 9, 2014) (alleging what changes the NHL made were purposefully ineffective and merely meant to mislead
current and former players as well as the public into ceasing investigation as to the risks of head trauma).; See In re
Nat. Football League Players’ Concussion Injury Litig., 307 FR.D. 351, 362 (E.D. Pa. 2015) (alleging the NFL
failed to revise league rules to minimize the risks of head injuries).

188.  See Evolution of the rules: from hashmarks to crackback blocks, NATIONAL FOOTBALL LEAGUE (Aug. 2,
2013), http://www.nfl.com/news/story/0ap1000000224872/article/evolution-of-the-rules-from-hashmarksto-
crackback-blocks (making it illegal to grab the inside collar of the shoulder pads or jersey to tackle a runner).

189.  See id. (defining unnecessary roughness as unnecessarily running, diving into, or throwing the body against
a player who should not have reasonably anticipated such contact by an opponent).

190.  See 2015 Official Playing Rules of the National Football League, NatioNnaL FootBaLL LEAGUE, 50-51,
http://uaasnfl.blob.core.windows.net/live/1807/2015_nfl_rule_book _final.pdf (noting the numerous different posi-
tions and situations where a player can be considered ‘defenseless’).

191.  See Evolution of the rules supra note 188 (noting that in 2010, to cut down on head injuries, a play will
stop and the ball declared “dead” if a runner’s helmet is dislodged).

192, See Mark Viera, Rutgers Player is Paralyzed Below the Neck, New York Times, (Oct. 17, 2010), http://
www.nytimes.com/2010/10/18/sports/ncaafootball/18rutgers.html?_r=0. LeGrand, a Rutgers University Football
player, was paralyzed below the neck while attempting to tackle a kickoff returner. Id.

193, See Evolution of the rules supra note 188.

194, See ATC Spotters, NFL OperaTions, http://operations.nfl.com/the-game/gameday-behind-the-scenes/atc-
spotters/ (last visited Feb. 27, 2016) (beginning with the 2015 season, an ATC Spotter may stop the game by
contacting a designated game official and using a medical timeout if there is clear visual evidence that a player
displays obvious signs of disorientation or is clearly unstable and the player is attempting to stay in the game and
not be evaluated by medical staff).
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B. NHL RULE SAFETY ADJUSTMENTS

The NHL has also revised its existing rules in an attempt to make the game safer.
NHL Commissioner Gary Bettman has stated that the standards of discipline in the league
today with respect to punishing violent, illegal hits are much more stringent than a decade
ago.!%5 In 2011 the rule regarding illegal hits to the head, officially called “Rule 48” in the
NHL Rulebook, was changed to provide added protection for players.'6 That same year the
NHL changed the rules regarding boarding.!*” The inherent speed and contact necessary in
ice hockey will lead to some unavoidable concussions and players today seem to understand
and accept those risks.!”® The league has yet to ban all hits to the head.’®® In contrast, the
NCAA has banned all contact with the head or neck in ice hockey.2°° Even with the NHL’s
recent attempts to make the game safer, these changes are somewhat hard to swallow given
the league did not require players to wear helmets until 1979,2°! over a decade after the NHL
Players Association urged the NHL to mandate their use.?°> Even when helmets were made
mandatory, players who were grandfathered into the previous rule continued to play without
helmets until the 1996-1997 season.?3 The NHL is implementing a similar.gradual rule
change with regards to face protection visors.?4

Perhaps the final domino to fall in the effort to increase player safety is that of sanc-
tioned bareknuckle fighting. The NHL is the only major American sports league that allows

195.  See Jeff Z. Klein and Stu Hackel, In the N.H.L., a Stricter Standard for Safety’s Sake, New York Times
(Dec. 28, 2013), http://www.nytimes.com/2013/12/29/sports/hockey/in-the-nhl-a-stricter-standard-for-safetys-
- sake.html] (“Standards and expectations have changed over the course of time, just as the playing rules, game tactics
and player training have evolved.”).

196.  See Dan Rosen, Teams, players receive rule changes video explanation, NationaL. Hockey LEAGUE (Sep.
19, 2011), http://www.nhl.com/ice/news.htm?id=588987 (noting that a minor penalty will be assessed in all hits
where the head is targeted in an intentional and/or reckless way and is the principal point of contact, whereas
previously violations of this rule were punishable by a major penalty but only if the hit was from the ‘blind’ or
lateral side).

197.  See id. A boarding penalty will be called against a player who “checks or pushes a defenseless player in a
manner that causes the player to have a potentially violent and/or dangerous impact with the boards.” The onus is
on the hitting player to make sure the player he is making contact with is not defenseless. Id.

198.  Chris Peters, NHL concussion crisis requires further rule changes, CBS Sports (Feb. 26, 2013), http:/
www.cbssports.com/nhl/eye-on-hockey/21773717/nhl-concussion-crisis-requires-further-rule-changes.

199.  See id. (noting this is seemingly out of a fear of breaking tradition and losing all physical aspects of the
game).

200. See id. (pointing out that this rule is not perfect as it places a great deal of discretion with the referee, but
the college game has not seen any significant decline in traditional body checking).

201. See Frank Fitzpatrick, Hazardous Despite A Player’s Death, Helmets Were Long Ignored, THE IN-
QUIRER (Jan. 13, 1988), http://articles.philly.com/1988-01-13/sports/26283417_1_billmasterton-helmets-nhl
(noting slow change may have been caused by NHL team owners who believed mandatory helmet use would kiil
interest in the game as fans would not be able to recognize their favorite players).

202. Id.

203. See No Helmet to Hang Up, NEw York TiMEs, (Apr. 30, 1997), http://www.nytimes.com/1997/04/30/
sports/no-helmet-to-hang-up.html. The NHL allowed any player who had signed a professional contract before
1979 to continue play without a helmet. Id. Craig MacTavish was the last player to not wear a helmet during an
NHL game. MacTavish signed a professional contract before June 1, 1979 and opted out of wearing one for the rest
of his career. Id.

204.  See Official Rules 2015-2016, NatioNnaL Hockey LEAGUE, 13-14, http://www.nhl.com/nhl/en/v3/ext/rules/
2015-2016-Interactive-rulebook.pdf (noting that the NHL Rulebook requires that starting in the 2013-2014 season,
all players are required to attach a visor to their helmet that ensures adequate eye protection); See Mike Brophy,
NHL, NHLPA agree on mandatory visors, NATIONAL HockEy LEAGUE (Jun 4, 2013), http://www.nhl.com/ice/
news.htm?id=672983 (73% of all players already wore visors at the time of the rule change).
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fighting during a game.? Luékily from a safefy f)verspective, the number of fights during
games is slowly dwindling.?06

C. PossiBLE PROMULGATION OF OSHA STANDARDS

Federal government regulation would allow for the implementation of increased safety
measures without the conflict of a league, a players union, and team owners. Formulated
outside of the league, these regulations would not account for the possibility of lost revenue
due to the regulations. These regulations would focus solely on the safety of the athletes
participating. If we assume that professional athletes are indeed under OSHA’s jurisdiction
and not independent contractors, what actions could, or more importantly, should OSHA
take to attempt to increase safety for athletes? Looking back at the OSH Act, the first lines
read: “To assure safe and healthful working conditions for working men and women; by
" authorizing enforcement of the standards developed under the Act . . . by providing for
research, information, education, and training in the field of occupational safety and health;
and for other purposes.”?”? Enforcing current workplace safety standards against profes- -
sional collision sports leagues would be troublesome. As noted above, the sports in question
are so specialized that only a few thousand athletes in the world can play them at the highest
level.2*® Due to the degree of skill and specialization in- these sports, enforcing already
promulgated standards related to the construction or manufacturing fields against collision
sports leagues would simply not work.

OSHA could elect to promulgate new safety and health standards that focus on the
specific inherent dangers of collision sports.2’ When presented relevant information regard-
ing workplace safety and health from interested persons or organizations, the Secretary of
Labor may determine that a rule should be promulgated to serve the objectives of the OSH
Act.210 “Interested persons” in this case could be athletes, their unions, or even their families
looking out for the safety of those playing collision sports. With the growing body of sci-
ence surrounding the risks of head trauma, there would not be an issue presenting a
substantive amount of relevant scientific information regarding the current safety risks in-
volved with playing collision sports.2!! After this information is presented, the OSH Act
then follows the requirements of the APA on rulemaking.?'> OSHA standards relating to

205.  See Official Rules 2015-2016, National Hockey League, 70, http://www.nhl.com/nhl/en/v3/ext/rules/2015-
2016-Interactive-rulebook.pdf. The NHL rules define a fight as when at least one player punches or attempts to
punch an opponent repeatedly or when two players wrestle as to make it difficult to intervene and separate the
combatants. /d.

206. See NHL Fight Stats, HockeyFicurs.com, (2015), http://www.hockeyfights.com/stats/ (noting that the
2000-2001 season saw .56 fights per game, the last full season of 2016-17 saw that decrease to .30 fights per game);
See Pierre LeBrun, Why does the NHL still allow bar-knuckle fighting?, ESPN (Dec. 10, 2015), http://espn.go.com/
nhl/story/_/id/14329166/nhl-why-does-league-allow-bare-knuckle-fighting (noting that because today’s NHL fo-
cuses on speed and skill rather than toughness, some pundits believe fighting will eventually become extinct).

207. Occupational Safety and Health Act of 1970, Pub. L. No. 91-596, 84 Stat. 1590 (Dec. 29, 1970).

208. See Estimated Probability supra note 121 (noting the low percentage of college athletes drafted to the NHL
or NFL); see LaCouture v. National Hockey League, No. 1:14-CV-2531, 2014 WL 1392180, at *1 (S.D.N.Y. filed
Apr. 9, 2014) (“Ice hockey demands levels of agility, dexterity, strength, and mental prowess like no other team
sport.”)

209. See 29 U.S.C.A. § 655 (West 2015) (noting OSHA has the power to promulgate standards under the OSH
Act).

210.  See 29 U.S.C.A. §655(b) (West 2015).

211.  See supra Part I (evidencing the scientific research and allegations made about the dangers of playing
collision sports).

212.  Compare 5 U.S.C.A. § 533 (West 2015) (mandating notice of proposed rule making be published in the
Federal Register not less than 30 days before effective date, giving opportunity for interested persons to participate
in rule making by submitting written data, views, or arguments and the right for interested persons to petition for
the issuance, amendment, or repeal of a rule). with 29 U.S.C.A. § 655(b) (West 2015) (allowing 30 days from
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collision sports could attempt to increase the safety of players’ protective gear including
helmets and other protective padding. This would potentially increase the safety for the
players wearing the protective gear as well as any opponents they may collide with during
the course of a game.?!* Potential OSHA standards could also include regulation of the
playing surface and area. Due to the frequency of collisions with inanimate objects and the
playing surface in collisions sports,?!* creating fewer chances for collisions with extremely
hard, immovable objects could cut down on concussions and other injuries. Perhaps provid-
ing softer padding under NFL turf or more flexible boards around NHL rinks are just a few
potential regulation ideas that could increase safety. Any new standards would have to be
based in scientific evidence demonstrating their potential to increase safety, which could be
difficult given OSHA’s current makeup.?!3

Employers adversely affected by the newly promulgated rules may file a petition with
the United States Court of Appeals in the circuit serving their primary place of business
challenging the validity of the standard.?'® Evidenced by their stated refusal to settle the
pending concussion lawsuit, the NHL shows their willingness to let things work through the
courts.2!”

In the event OSHA decides to create new collision sport standards, the agency may
enforce these standards against the leagues and their teams.?!® The Secretary of Labor has
the authority to require under-oath testimony and production of evidence from pertinent
witnesses during the course of his inspections.?!® Employees may also request an inspection
from the Secretary of Labor if they believe a violation of a health or safety standard ex-
ists.22° If OSHA decided to regulate by promulgating standards, these inspections could
prove troublesome as professional athletes train and play in many different places all across
‘the country during the course of a season.?2! What would constitute reasonable times to
conduct inspections as reflected in the OSH Act???? The inspections would seemingly be
most effective during the course of a game but that would lead to a logistical nightmare for
both the inspectors and the employers.??* To attempt to inspect thirty-two NFL and thirty
NHL teams would be a difficult task.

If, after an inspection, the Secretary of Labor determines an employer has violated a
safety and health standard promulgated pursuant to the OSH Act, he may issue a written

publication in the Federal Register for interested persons to submit written data or comments and allowance of any
interested person to file written objections to the proposed rule and requesting a public hearing. Within 60 days of
the end of either the comment period or public hearing the Secretary will either adopt or reject the promulgation of
a new rule).

213.  See LaCouture, supra notes 66—67 (alleging that the NHL’s refusal to create rules related to protective
equipment was a failure to implement reasonable safety measures).

214.  See Rice, supra note 7 (noting that collision sports consist of play where athletes collide with each other or
with the ground with a large amount of force). ‘

215.  See Smith, supra note 188 (noting the lack of specialized sports safety knowledge possessed by OSHA
regulators).

216.  See 29 US.C.A. § 655(f) (West 2015) (“The determinations of the Secretary shall be conclusive if sup-
ported by substantial evidence in the record considered as a whole.”).

217.  See Wyshynski, supra note 70 (noting an internal NHL memo stated that the league has no intention to
settle the pending NHL concussion lawsuit).

218. See 29 U.S.C.A. § 657(a) (West 2015) The OSH Act allows for the Secretary to inspect any workplace
under OSHA purview for possible violations during regular working hours. 1d.

219.  See 29 U.S.C.A. § 657(b) Witnesses may be compelled to testify by the United States District Court and
failure to obey can result in contempt of court. /d.

220. See 29 U.S.C.A. § 657(f) (allowing for inspections of potential violations that threaten physical harm or
cause an imminent danger to employees in the workplace).

221. See supra Part II1.A.2 (noting a player will have work obligations in an arena, training facilities, practice
facilities, or film room both in visiting cities and the team’s hometown).

222.  See 29 U.S.C.A § 657(a) (West 2015) (noting OSHA may inspect a workplace at reasonable times).

223.  See supra notes 143-133 (showing most games take place on weekends or late in the evening).
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citation to the employer describing the nature of* the violation.?2* Challenging a proposed
penalty will trigger the Commission’s adjudication.?25 The Commission then issues an order,
affirming, modifying, or vacating the Secretary’s citation or proposed penalty, and the Com-
mission’s order becomes final thirty days after issuance.?*® The employer or the Secretary of
Labor may challenge the order of the Commission by filing a written petition praying that
the order be modified or set aside in a United States Court of Appeals within sixty days.??

The play styles of these sports are changing constantly. Due to-the arduous process
needed to promulgate and enforce new standards under the OSH Act as outlined above, it
would take an incredible amount of time and resources to draft and implement a specifically
tailored set of standards for each sport that would be sufficiently safer than the rules and
guidelines already implemented by each league. To keep those standards constantly updated
as to new styles of play, trends in the game, and emerging science would be a nearly impos-
sible.?28 It would be difficult for OSHA to set and maintain standards that would remarkably
increase player safety from the point at which it stands now while allowing the respective
leagues to maintain the integrity of their sports.??® The NFL’s new rules show posmve early
returns, concussions were down 36% from 2012 to 2014.230

D. UsEe oF Apvisory COMMITTEES

Rather than utilizing OSHA and the Commission’s unilateral authority to promulgate
and enforce new safety standards,?*! a more nuanced method would be more effective in
increasing the safety of collision sports. OSHA’s efforts to increase safety in collision
sports and promote a healthful work environment for professional athletes by providing for
research, information, education, and training®*? should be accomplished by specific and
possibly unorthodox means. Section seven of the OSH Act provides for the creation of a
National Advisory Committee on Occupational Safety and Health (National Advisory Com-
mittee).?*> The National Advisory Committee shall advise, consult with, and make
recommendations to the Secretary of Labor and the Secretary of Health and Human Services
on matters related to the OSH Act.>** The Secretary may also appoint numerous advisory
committees consisting of no more than fifteen members to assist them in the promulgation

224. See 29 U.S.C.A. § 658(a) (West 2015) Each citation must be in writing and describe the nature of the
violation, including a reference to which provisions of the Act, standard, rule, regulation, or order were violated.
Id.

225. 29 US.C.A. § 659 (West 2(;15).

226. Id.

227.  See 29 U.S.C.A. § 660(a)—(b) (West 2015). The court shall then have jurisdiction to affirm, modify, or set
aside in whole or in part the order of the Commission and shall have the authority to enforce the order. Id.

228. See ATC Spotters, NFL. OPERATIONS http://operations.nfl.com/the-game/gameday-behind-the-scenes/atc-
spotters/ (noting the NFL began instituting ATC Spotters mid-season, a mere two weeks after an incident when
quarterback Colt McCoy was allowed to return to the game after a concussion.); See Martin Avery, Sean Avery and
“The Avery Rule”, BLeacner Rep. (Feb. 2, 2009), http://bleacherreport.com/articles/118839-the-avery-rule. The
NHL instituted a new rule regarding the obstruction of a goaltender’s vision the very next morning after a player
attempted to use his stick to block the view of a goaltender during a 2008 playoff game. Id.

229.  See Chris Peters, NHL concussion crisis requires further rule changes, CBS Sports (Feb. 26, 2013), http://
www.cbssports.com/nhl/eye-on-hockey/21773717/nhl-concussion-crisis-requires-further-rule-changes. (noting that
because of the speed and physicality of the game, concussions in hockey are an unavoidable fact).

230. Jon Hyman, OSHA and Pro Sports — Are Concussions the NFL’s Black Lung?, Lexis NExus LEGAL NEws-
rOOM LaBor anp Emp’t L. (Mar. 18, 2015), http://www lexisnexis.com/legalnewsroom/labor-employment/b/
labor-employment-top-blogs/archive/2015/03/18/osha-and-pro-sports-are-concussions-the-nfl-s-black-lung.aspx.

231.  See 29 U.S.C.A. § 655(b) (West 2015).

232.  Occupational Safety and Health Act of 1970, Pub. L. No. 91-596, 84 Stat. 1590 (Dec. 29, 1970).

233. 29 U.S.CA. § 656(a) (West 2015).

234, 29 US.CA. § 656(a)(2) (West 2015).
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of new standards.>*> The committee makeup shall consist of persons to represent the view-
points of the employers and workers involved as well as a representative of a State health
and safety agency.?*¢ The Secretary of Labor may also appoint individuals who are qualified
to make a useful contribution to thé committee, and may include representatives of profes-
sional organizations or professionals specializing in occupational safety or health, and
representatives of standards-producing organizations.??” The only substantive restriction on
membership to the advisory committees is that no member may have an economic interest in
a proposed rule other than the representatives of the employers and employees.?®

Herein lies the most reasonable and effective solution to OSHA regulation of collision
“sports. Creating an advisory committee focused on the safety of athletes in each of the
collision sports leagues could lead to very meaningful rule changes that make collision
sports safer. Each committee could be composed of representatives from the NFL or NHL
league office, representatives from the respective players unions, leading neurologists,
neurotrauma doctors, and other medical professionals. Even retired or current athletes, com-
bined with representatives of health and safety agencies or professionals specializing in
occupational safety and health, could offer useful contributions to advisory committees. An
advisory committee consisting of this makeup would represent the interests of both employ-
ers and employees as well as experienced medical professionals specializing in the type of
injuries common to the sport in question and combine these interests with individuals exper-
ienced in the fields of occupational safety and standard setting.

As it currently stands under the OSH Act, these advisory committees may only be
formed to assist in the promulgation of enforceable OSHA standards.?*® However, the goal
for these newly devised advisory committees should be to suggest new rules with regards to
safety for each league and to review and potentially approve any pending league rule
changes relating to the safety of their respective sport.

This group of experts and interested parties coalesced into an advisory committee
could make relevant and realistic suggestions as to what standards and rule changes leagues
could and should implement to increase player safety.?*® Having league and player repre-
sentatives would allow. for the least amount of intrusion upon the games, as fans know it.
These representatives would seek to preserve the identity of their respective sports while the
health and occupational safety experts would provide a balance in their drive to make the
sports safer. These league advisory committees should act in a sort of consultancy role,
using their respective specialties to look at emerging science, trends in gameplay, and what
changes are financially feasible for the leagues. Allowing these advisory committees to help
effectuate rule changes at the league level would eliminate the logistical difficulties of
promulgating and enforcing new, OSHA-exclusive standards for collision sports.?*!  Includ-
ing representatives from the leagues in the makeup of these committees would decrease the
chances of litigation challenging newly promulgated standards.?*?

235. 29 U.S.C.A. § 656(b) (West 2015).

236. Id.

237. See id. (noting that individuals serving on an advisory committee are compensated as consultants).

238. Id.

239. Id.

240.  But see Sidney A. Shapiro & Thomas O. McGarity, Reorienting OSHA: Regulatory Alternatives and Legis-
lative Reform, 6 YALE J. oN REG 1, 36 (1989) (noting that the requirement for OSHA to appoint an equal number of
representatives of labor and management limits the number of independent experts it may appoint and such a
requirement “contributes to the politicized and adversarial nature of OSHA committees and limits the range of their
expertise”).

241.  See supra Part IV.C (establishing the practical difficulties in the promulgation and enforcement of new
OSHA. standards regarding collision sports).

242. See supra note 227 (noting employers adversely affected by new standards may file a petition with the
United States Court of Appeals challenging the validity of the standard).
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A system such as this will allow OSHA to effectuate their purpose under the OSH Act
without the extreme difficulties ‘of standard enforcement.2*3 The makeup of the advisory
committee allows for innovative approaches for dealing with occupational safety and health
problems?* existing in collision sports by allowing leading medical professionals and ex-
perts in occupational health and safety to work together. The advisory committees could
stimulate employers and employees to institute new and to perfect existing programs in-
creasing the safety?*® of collision sports by allowing league officials and athletes to work on
the same commitiee and hear each other’s contrasting points of view. Had a committee such
as this existed previously, it may have been possible for medical professionals to find a link
between concussions and long-term ill effects much sooner by attempting to discover latent
diseases and establishing causal connections between diseases like CTE and work in envi-

- ronmental conditions common among collision sport athletes.?*® The makeup of the
advisory committee allows for the medical community’s viewpoint on the safety of collision
sports to be taken into account by providing medical criteria that may help assure that no
employee will suffer diminished health, functional capacity, or life expectancy as a result of
his work experience in the NFL or NHL.247 These committees will have all the necessary
experience to create meaningful suggestions regarding safety. With all interested parties
involved, it would be difficult for the NFL and NHL to not give credence to the advisory
committee’s suggestions regarding safety.

In the past, critics have accused OSHA of not utilizing advisory committees to the
fullest extent possible, while other federal agencies such as the EPA and FDA rely exten-
sively on advisory committees, specifically for technical expertise.>*® In her article on the
reform of OSHA, Sidney Shapiro lists a number of benefits advisory committees bring to the
table including allowing for a better understanding of technical issues, identifying consen-
suses in the scientific community, and allowing interested experts to have a bigger role in
agency decisions.”*® These benefits can lead to increased credibility in OSHA decisions,
thus making opposition from the public and politicians less likely, at least from a technical
standpoint.?>® While all occupational safety and health issues are inherently technical, the
issues facing collision sports are especially s0.2°! Collision sports require a level of skill
only a few thousand people possess?>? and the styles of play are constantly evolving.253
Utilizing an advisory committee to assist with technical interpretations and to find a consen-
sus with regard to scientific and medical data relating to head injuries would be of the
utmost importance in OSHA regulation of collision sports.

243, See 29 U.S.C.A. § 651 (West 2015) (noting OSHA’s thirteen purposes laid out in the OSH Act.)

244.  See 29 U.S.C.A. § 656(b) (West 2015) (noting the many different members than can make up an advisory
committee).

245, Id.

246. Id.

247.  See 29 US.C.A. § 651(b)(7) (West 2015).

248.  See Sidney A. Shapiro & Thomas O. McGarity, Reorienting OSHA: Regulatory Alternatives and Legisla-
tive Reform, 6 YaLE J. oN ReG. 1, 7-8 (1989) (noting that at the time of writing, OSHA had not appointed any
rulemaking advisory committees since 1976 possibly because they did not function well and that the OSH Act
mandated unreasonably short deadlines from advisory committees); But see id. at 45 (notlng that advisory commit-
tees will probably not work for many of the-issues OSHA must address).

249. Id. at 35.

250.  See id. (noting that the usefulness of committees is limited to issues of science and other technical issues
but does not provide that same benefit to policy questions).

251. See Breslow supra note 34 (noting that scientific studies on the issue of CTE and football are still
emerging).

252, See supra Part IIL.A.1 (evidencing how few high school and college athletes have the opportunity to play
collision sports professionally).

253.  See supra note 161 (noting two prominent rule changes that were instituted quickly).
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IV. ConNsSEQUENCES oF OSHA ReGULATION

Potential government regulation of professional sports is not without its hurdles, how-
ever. Some criticism may come from the fans themselves wanting the government to stay
away from their beloved sports. Regarding the discussion outlined above concerning the
College Football BCS antitrust issues, a poll found that while 63% wanted to get rid of the
BCS system, 48% said that federal lawmakers forcing a change was a bad idea and only
45% believed it to be a good idea.?>* With a clear majority unhappy with a certain aspect of
sports but far less interested in the federal government stepping in, this may be indicative of
fans’ hesitancy of federal government regulation in sports. Additionally, a 2015 Gallup poll
found that 49% of Americans think the government regulates business too much; while only
21% say business is regulated too little.>> This feeling toward government regulation could
cause fans to take less interest or abandon sports leagues that are subjected to governmental
regulations. Lower fan interest could mean shrinking revenues for collision sports leagues.
OSHA deals with industries with economic incentives to delay new regulations and the NFL
and NHL are no different.2>6 However, this does not tell the whole story. OSHA gets flak
from both sides, on one from businesses and pro-business politicians for over-regulation,
and on the other by labor advocates, unions, and pro-union politicians for under-
regulation.?%’

Rodney K. Smith also notes a potential problem with OSHA regulation of professional
sports. As an administrative agency of the executive branch, OSHA is politicized and their
decisions are subject to scrutiny from both the President and Congress.2® Smith points out
that President Obama has not shown any outward interest in government regulation of the
safety of football.?>® Not only do OSHA regulations affect the President, Congress, and
various interest groups, but they may involve difficult moral or philosophical choices.?¢°
With the American people’s lack of support for government regulation of business, it is
possible that members of Congress would suffer some backlash from constituents if OSHA
were to step too far in the regulation of collision sports.26!

Looking specifically at the issues regarding the use of advisory committees, Sidney
Shapiro notes that in the past, OSHA’s use of advisory committees to assist their regulatory
processes has created problems with accountability and coordination.?¢2

CONCLUSION

The concussion and head injury issue in collision sports has reached its tipping point.
It has found its way into the courts in an expensive and retrospective attempt to fix the
problem. OSHA can no longer ignore the injuries happening in collision sports. OSHA
must reevaluate their stance regarding professional athletes under Loomis and find they are
employees and not independent contractors. Once professional athletes are considered
under OSHA jurisdiction, rather than hold them to existing OSHA standards or attempt to

254. Fans Don’t Want Congress Poking In, ESPN (Dec. 29, 2009), http://espn.go.com/ncf/news/
story?id=4779279.

255.  Andrew Dugan, In U.S., Half Still Say Gov’t Regulates Business Too Much, GaLLup (Sept. 18, 2015), hitp:/
Iwww.gallup.com/poll/185609/half-say-gov-regulates-business.aspx.

256. Sidney A. Shapiro & Thomas O. McGarity, Reorienting OSHA: Regulatory Alternatives and Legislative
Reform, 6 Yaik J. on REeaG. 1, 6 (1989).

257. Id. at 11.

258. Rodney K. Smith, Solving the Concussion Problem and Saving Professional Football 35 T. JerrersoN L.
Rev. 127, 171 (2013).

259. Id.

260. See Shapiro, supra note 248, at 10-11 (1989).

261. See Shapiro, supra notes 267-268 (noting OSHA is often Crmclzed by Congress for overregulation).

262. See Shapiro supra note 248, at 7.
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promulgate completely new standards, an advisory committee should be formed for both the
NFL and NHL to assist and consult with the leagues in the implementation of new safety
rules and procedures based on emerging science and trends in the game.
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More than Just the Game:
How Colleges and the NCAA are Violating
their Student-Athletes’ Rights of Publicity

Wes Gerrie

ABSTRACT

Today, the NCAA is a multi-billion dollar enterprise, by far the highest-grossing
sports related organization in the world, outpacing professional leagues like the NFL, NBA,
and NHL year after year. Their focus on ‘big business’ creates a highly commercialized
environment, where the NCAA and its member institutions are netting billions of dollars in
revenue. Coaches, administrators, executives and almost everyone involved are sharing in
the riches that college sports generate. Almost everyone. The lone group that is unable to
share in this markedly vast regime are the student-athletes themselves, the very assets whose
talents and skills are the foundation on which this multi-billion dollar enterprise is built.

According to current NCAA bylaws and regulations there exists a zero tolerance pen-
alty against students who receive compensation—particularly for their skill, name, image,
and likeness.' Specifically, “a student loses amateur status and thus shall not be eligible for
intercollegiate competition in a particular sport if the individual . . . accepts a promise of
pay”.? For instance, if a student were paid to teach at a local YMCA or accept money for his
autograph he could be found “ineligible.” This strict and rigid rule, which has affected the
lives of many student-athletes, has been given life under strong judicial deference. For years
the NCAA has gotten away with this scheme under an antitrust exemption because of their
educational mission, promotion of amateurism, and self-proclamation as the guardian of
college sports in America. ' :

However, a challenge to the NCAA’s position is growing stronger. Recent reports and
public opinion have called into question the importance of these principles and whether
these goals are outdated and, in fact, contrary to their aim. This growing fire has been stoked
by the fact that the NCAA has become a billion doliar industry and student-athletes are
asking, “where is our share?” These questions, concerns, and developments have recently
eroded this judicial deference, the culmination of which is seen in the Ninth Circuit’s deci-
sion in O’Bannon v. NCAA.? Here, they found the NCAA is indeed subject to the rule of
reason and not exempt from schemes, which exhibit restraint on a student-athlete’s trade.

Coincidentally, the courts have adapted the historical Right of Privacy to include a
decidedly more modern Right of Publicity to judge whether a defendant is improperly using
their skill, name, image, and likeness without consent. Specifically, by restraining a student-
athletes’ ability to be compensated for use of their skill, name, image, and likeness — i.e.
their publicity — through endorsements and sponsorship, the NCAA is interfering with stu-

1. NCAA Acapemic and MEMBERSHIP AFFAIRS STAFF, 2015-16 NCAA Division | Manual, Article 12.1.2
(2015).

2. Id

3. Supreme Court denied petitions by both O’Bannon and the NCAA to review the case leaving in place this
2015 decision by the U.S. Court of Appeals for the Ninth Circuit. NCAA v. O’Bannon, SurREME COURT OF THE
UNrtep  STATES,  https://www.supremecourt.gov/Search.aspx ?FileName=/docketfiles/15-1388.htm. [hereinafter
O’Bannon Supreme Court Decision)
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dent-athletes’ rights. Thus, by proving an improper appropriation and violation of student-
athletes” Right of Publicity there flows a restraint of trade by the NCAA for disallowing
them to seck or accept compensation.

INTRODUCTION

Jordan Spieth is a twenty-two year-old, professional golfer from Dallas, Texas.* In
2011 Spieth elected to attend the University of Texas and played college golf for the Long-
horns.> He was a member of the 2011 Walker Cup team and won three NCAA events. He
led the Longhorns in scoring average, helping his team to a NCAA Division I National
Championship.® Spieth was named All-Big-12, as well as both Big-12 Freshman of the Year
and Player of the Year, and was a first-team All-American.” In 2012, midway through the
first semester of his sophomore year at Texas a then 19-year-old Spieth dropped out of
college and turned pro.?

That same day while driving to Austin, Texas to return his textbooks Spieth’s agent,
Jay Danzi, said “given his success, personality, potential and image he is a ‘hot property” for
equipment companies and other endorsement opportunities.”® His first priority was getting a
deal.!® Less than a month later Spieth was the face of Under Armour and BioSteel before
even playing his first professional event.!! Just over a year later Under Armour ripped up
that deal and gave the now 21-year-old a new 10-year contract worth a reported $200 mil-
lion.'? Currently, he also has deals with AT&T, Titleist, Rolex, Perfect Sense, NetJets, and
Superstroke to use his image to sell and promote products, all of which netted him a reported
$20 million per year.!3

This is but one example of the high value of an athlete’s identity, image, and like-
ness.'* Turn on the TV, read a magazine, or look up at a billboard and it is easy to see sports
are a big business, and college sports are no exception. The NCAA March Madness Basket-
ball Tournament alone has broadcast rights worth $771 million per year,' the merchandise

4. Team Spieth, About Jordan: Getting to Know PGA Tour Pro Jourdan Spieth, JORDAN Spietd GOLF, http://
www.jordanspiethgolf.com/about-jordan-spieth (last visited Mar. 6, 2017).

S. Id.

6. Men’s Golf Freshman All-American Jordan Spieth to Appear in First Major at U.S. Open, TEXAS SPORTS:
MEN’S GoLF (June 12, 2012), http://www.texassports.com/news/2012/6/12/061212aaa_726.aspx (last visited Mar.
6, 2017).

7. Id.

8. Team Spieth, supra note 4.

9. Dallas Golfer Jordan Spieth to Leave Lbnghoms to Turn Pro, DaLLAs News: SporTspaY (Dec. 2012),
http://sportsday.dallasnews.com/other-sports/golfheadlines/2012/12/14/dallas-golfer-jordan-spieth-to-leave-long-
horns-to-turn-pro.

10. 1d.

11.  See, Darren Heitner, PGA Tour Golfer Jordan Spieth Striking Gold On-And-Off The Course, FORBES (Sept.
18, 2013), http://www forbes.com/sites/darrenheitner/2013/09/18/pga-tour-golfer-jordan-spieth-striking-gold-on-
and-off-the-course/#2715e4857a0b47adfbe16cf2; See also id.

12.  Cork, Gaines, Under Armour Hit the Jackpot on its Jordan Spieth Bet, Business Insiper (June 22, 2015),
http://www businessinsider.com/under-armour-jordan-spieth-2015-6.

13. Heitner, supra note 11.

14.  Morgan Campbell, Draft Day: Drake Embraces Andrew Wiggins, but Will Brands?, TORONTO STAR (April
2, 2014), http://www.thestar.com/business/2014/04/02/draft_day_drake_embraces_andrew_wiggins_but_will_
brands.htm} (£.g. Spieth is not the first, or the last case study. Adidas was reportedly interested in signing now
NBA superstar and former Kansas University Jayhawk, Andrew Wiggins, to a $180 million doliar shoe deal the
minute he decided to leave Kansas and turn professional, before he was even drafted let alone played a game). .

15.  Ncaa Press Release, CBS Sports, Turner Broadcasting, NCAA Reach 14-Year Agreement, NCAA (April
22, 2010), http://www.ncaa.com/news/basketball-men/2010-04-21/cbs-sports-turner-broadcasting-ncaa-reach-14-
year-agreement.
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industry is worth $4 billion,'¢ and events themselves, with 80,000 seat stadiums and ticket
prices between $130 - $2,750, are frequently sold out.'? Yet, it is the players who not only
play to win the games, but also who make the whole enterprise possible. For example,
during the 2014-2015 season, Duke University’s men’s basketball -team brought in
$27,000,243.18 Of that, Duke’s star player—current Philadelphia 76er—Jahlil Okafor’s
identity, celebrity, and star status was worth $2,605,405, nearly ten percent of their total
revenue for the season.'® Such statistics are surprisingly common, as the success of most
colleges is directly attributable to those student-athletes who gain near celebrity status, and
make attending, buying, and watching the sporting events worthwhile.2°

These players’ identity, personality, and likeness have immense value. However,
under current NCAA rules, regulations, and bylaws, they receive roughly $30,000 for room,
board, books, and tuition in the form of a scholarship.?! Yet, unlike the ordinary student,
they are specifically and expressly barred from being compensated for anything beyond their
scholarship.?2 When student-athletes try to use their own identity to make money they are
suspended,?® banished,?* or even retroactively will have their names removed from trophies
and record books.?> These players are not committing crimes; they are simply trying to earn
money from their extraordinary talent and abilities while the demand exists.2¢ College sports
have undoubtedly become a successful commercial endeavour, but the NCAA’s archaic am-
ateurism rules prevent student-athletes from sharing or even taking part in the wealth it
generates.

This Note will demonstrate that schools’ current practice of barring student-athletes
from using their own identity and likeness, while the schools profit off of that very same
thing, is a violation of the student-athletes’ Right of Publicity and deserves no deference by
the judicial system. Section I begins with a background of the NCAA, the ‘big’ business’ of
college sports in America, and a brief overview of current practices within the NCAA that
impact the student-athlete of today.

16.  Max Rogers, Texas and Kentucky Top College Rankings in the $4.6 Billion Licensing Industry, BLEACHER
RerorT (Aug. 8, 2012), http://bleacherreport.com/articles/1290567-texas-and-kentucky-top-college-rankings-in-
the-46-billion-licensing-industry.

17. Sreekar Jasthi, March Madness? Top NCAA Players Worth $488,000, NErp WALLET (Mar. 3, 2015), http://
www.nerdwallet.com/blog/cities/data-studies/ncaa-players-worth-2015-march-madness/.

18. Id.

19.  2,605,405/27,000,243 = 9.649%.

20. See Richard Vedder and Matthew Denhart, The Real March Madness, THE WALL STREET JOURNAL, (Mar.
20, 2009), http://www.wsj.com/articles/SB123751289953291279.

21.  Jay Weiner and Steve Berkowitz, USA Today Analysis Finds $120K Value in Men’s Basketball Scholar-
ship, USA Topbay (Mar. 30, 2011), htp://usatoday30.usatoday.com/sports/college/mensbasketball/2011-03-29-
scholarship-worth-final-four_N.htm; Scholarships, NCAA, http://www.ncaa.org/student-athletes/future/scholar
ships.

22, See NCAA Academic and Membership Affairs Staff, 2015-16 NCAA Division I Manual, Article 12.0 (The
National Collegiate Athletic Association, 2015).

23. ' E.g. Paul Newsberry, Georgia’s Todd Gurley Suspended 4 Games by NCAA, YaHoo! Sports (Oct. 29,
2014), http://sports.yahoo.com/news/georgias-todd-gurley-suspended-4-133220180—ncaaf.html.  E.g. George
Schroeder, Analysis: The Johnny Manziel Autograph Case, USA Topay (Aug. 16, 2013), http://www.usatoday.com
/story/sports/ncaaf/sec/2013/08/15/johnny-manziel-texas-am-ncaa-investigation-autographs-for-money/2662257/.

24.  E.g. Adam Schefter, NFL Upholds Terrelle Pryor’s Ban, ESPN (Sept. 30, 2011), hitp://espn.go.com/nfl/
story/_/id/7040047/nfl-upholds-terrelle-pryor-5-game-ban-cites-integrity.

25.  E.g. Chris Huston, Former- USC Running Back Reggie Bush Returned His Heisman Trophy, CBS SPORTS
(Aug. 15, 2012), http://www.cbssports.com/collegefootball/eye-on-college-football/19803877/former-usc-running-
back-reggie-bush-returned-his-heisman-trophy.

26.  See Darren Rovell and Justine Gubar, Sources: Two More Manziel Signings, ESPN (Aug. 13, 2013), http://
espn.go.com/espn/otl/story/_/id/9562044/texas-aggies-qb-johnny-manziel-signed-two-more-sessions-sources. Dur-
ing the summer of 2013 Manziel was investigated and suspended for signing 4,400 pieces of memorabilia and
during one particular session was paid $7,500 for signing 300 items. Although a lot of money, it is actually a
fraction of market value and pales in comparison to the money the NCAA made licensing Manziel’s identity.
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Section II illustrates that any restraint on a student-athletes ability to receive compen-
sation for their likeness is a violation of the Right of Publicity. The Right of Publicity
developed from the Right of Privacy and is a relatively new ideology in the world of Intel-
lectual Property law. The NCAA bylaws and rules take value away from a student-athlete’s
identity, thus depriving them of the use of their identity for commercial gain.

Having found that the NCAA restrictions violate a student-athlete’s Right of Publicity,
Section III applies a rule of reason analysis to determine if this restriction is a necessary and
reasonable function of the NCAA. This analysis involves an inquiry into reasonableness:
whether there exists legitimate anti-competitive effects and, if so, whether they are reasona-
ble in light of the pro-competitive goals and missions the NCAA claims to have. Without a
strong justification for the current restraints on student-athletes, there exists the opportunity
for litigation. The final step is finding a viable, less restrictive alternative. In reality, simply
lifting the restriction on student-athlete compensation is a realistic, simple, and more agreea-
ble alternative to the NCAA restrictions. Under this alternative, member institutions of the
NCAA would not have to directly compensate their student-athletes, but they also could not
improperly restrain a student-athlete. '

1. History, PURPOSE AND BACKGROUND OF THE NCAA
A. History AND RoLE oF THE NCAA

American colleges have been competing in intercollegiate sports for nearly 150 years
and, by all accounts, began in 1889 in a game akin to soccer between Princeton and
Rutgers.?” This sport was extremely dangerous — by the end of the 1905 “college football”
season ‘there were eighteen deaths and nearly 150 serious injuries that season alone.?8 In
addition to health and safety concerns schools were free to hire non-student ‘ringers’ to
compete on their teams and even coerce players away from rival schools.?*College sports
were at a moment of crisis. To address this, President Theodore Roosevelt, a former student-
athlete himself, called a contingent of college presidents to the White House to discuss
regulating college sports.>*In 1906, 62 member schools formed the Intercollegiate Athletic
Association (“IAA”), dedicated to player safety and fairness.?'By 1910 the IAA changed its
name to the National Collegiate Athletic Association (“NCAA”) and expanded its rulemak-
ing power to include eligibility and amateurism.3?

For the first fifty years, the NCAA had no real authority and no power to enforce any
of these newfound eligibility and amateurism goals.?* This began to change in 1921 when
the NCAA sought to strengthen its authority by restricting eligibility for college sports to

27. See Joseph N. Crowley, In the Arena: The NCAA’s First Century (National Collegiate Athletic Associa-
tion, 1st ed. 2006).

28.  W. Burlette Carter, The Age of Innocence: The First 25 Years of the National Collegiate Athletic Associa-
tion, 1906 to 1931, 8 Vanp. J. Ent. & Tech. L. 211, 215 (2006); Taylor Branch, The Shame of College Sports, Tue
ArLanTic MonTHLY, Oct. 2011, at 84-85. Turn of the century college football saw no need for such things as
football helmets, mouthpieces, or faceguards, and provided players with little to no “padding.”

29.  See Joseph N. Crowley, In the Arena: The NCAA’s First Century (National Collegiate Athletic Associa-
tion, Ist ed. 2006).

30. See Kay Hawes, The NCAA Century Series-Part I: 1900-39 (National Collegiate Athletic Association,
1999).

31. Rodney K. Smith, A Brief History of the National Collegiate Athletic Association’s Role in Regulating
Intercollegiate Athletics, 11 MarQ. Sports L. Rev. 9, 12 (2000).

32. Kay Hawes, The NCAA Century Series-Part I: 1900-39 (National Collegiate Athletic Association, 1999);
Rodney K. Smith, A Brief History of the National Collegiate Athletic Association’s Role in Regulating Intercollegi-
ate Athletics, 11 MarqQ. Sports L. Rev. 9, 12 (2000).

33.  Branch, supra note 28.
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athletes who received no compensation whatsoever.>* However, there was a lack of compli-
ance, as the 1929 Carnegie Report found 81 out of 112 member institutions provided some
improper compensation.®

This changed upon the advent of two major decisions ~ the 1948 Sanity Code and the
1951 development of a centralized command. The “Sanity Code” prohibited schools from
giving athletes financial aid based on athletic -ability beyond the financial aid available to
ordinary students.?® Then, the NCAA hired its first executive director, Walter Byers, who
took control of intercollegiate athletics.3’He created a centralized command, and a new com-
pliance committee that had the authority to terminate a college’s NCAA membership.® The
culmination of these changes occurred in 1956 when the NCAA departed from the Sanity
Code and started allowing scholarships based on athletic ability, but capped the scholarship
at full “grant in aid. . .[for] tuition and fees, room and board, and required course-related
books.”3?

Today, the NCAA has grown to include 1,200 member colleges and affiliate organiza-
tions across North America.*® Furthermore, the NCAA has strengthened it’s stance on
amateurism and eligibility as the self-proclaimed guardians of amateurism in America under
‘the purpose of amateurism and protection of their student-athletes.#' This ideology has led to
the current bylaws where student-athletes are prohibited from receiving any pay based on
their athletic ability, name, image, or likeness.*?

B. Tue BusiNess oF COLLEGE ATHLETICS

Despite being a not-for-profit organization, the NCAA is a massive money-making
machine. In the 2014 fiscal year alone the NCAA reported $989 million in revenue and $665
million in net assets.**Of this massive financial windfall about $681 million came from
multimedia, marketing, and licensing, all of which use student-athletes’ likeness.** Even
more staggering is the distribution of revenue with a mere 26% going towards scholarships
and 5% to “academic enhancement” or the academic-support of student-athletes.*> Addition-
ally, the NCAA has a $10.8 billion contract with CBS and Turner Sports for the rights to
broadcast March Madness, and a $7.3 billion deal with ESPN to broadcast the College Foot-
ball Playoffs.4

Clearly, the NCAA is financially strong and their member institutions and conferences
not only receive shares of the NCAA’s revenue streams, but also profit from their own
programs and student-athletes directly. Regional conferences have begun to license their

34, Id

35. M.

36. Daniel E. Lazaroff, The NCAA in its Second Century: Defender of Amateurism or Antitrust Recidivisit? 86
Or. L. Rev. 329, 333 (2007).

37. Id. at 333.
38. Id.
39. Id.

40.  See Membership, NCAA, http://www.ncaa.org/about/who-we-are/membership.

41. See Amateurism, Ncaa, http://www.ncaa.org/Amateurism;

42, NCAA Academic and Membership Affairs Staff, 2015-16 NCAA Division I Manual, Article 12.1.2(a),
12.5.2.1(a) (The National Collegiate Athletic Association, 2015). )

43.  Steve Berkowitz, NCAA Nearly Topped $1 Billion in Revenue in 2014, USA Topay (March 11, 2015),
http://www.usatoday.com/story/sports/college/2015/03/11/ncaa-financial-statement-2014-1-billion-revenue/7016 13
86/.

44, ld.

45.  2013-14 Division I Revenue Distribution Plan at 3. )

46. Accord NCAA Press Release, CBS Sports, Turner Broadcasting, NCAA Reach 14-Year Agreement, NCAA
(April 22, 2010), http://www.ncaa.com/news/basketball-men/2010-04-21/cbs-sports-turner-broadcasting-ncaa-
reach-14-year-agreement. Frank Pallotta, ESPN’s $7.3 Billion College Football Playoff Gamble Pays Off, CNN
Mongy (Jan. 13, 2015), hitp://money.cnn.com/2015/01/12/media/espn-college-football-playoff-pays-off/.
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own multimedia, and have even negotiated their own television deals and networks. Most
recently, in the summer of 2008, the Southeastern Conference (“SEC”) signed a 15-year $2
billion deal with ESPN to exclusively televise SEC sporting events on a new SEC Network
channel.#” This meant each school would receive $20.9 million per year, not including the
distributions received directly from the NCAA, the revenue sharing for bowl games, or the
direct to school dollars associated with their educational mission.*®

Moreover, schools with successful athletic programs receive significant revenue di-
rectly via ticket sales, licensing, concession, alumni donations, and increasing enrollment.
Currently, the University of Oregon Ducks has the highest total annual revenue of all
schools at $196,030,398.4° Of this, $26,625,906 came from ticket sales, $35,580,734 from
licensing the Oregon brand and its student-athletes names, images, and likeness’, and,
$1,715,099 from “student fees.”50

This massive financial and athletic success trickles down to the individuals charged
with running the schools (i.e. school administrators, coaches, and directors).>! In 2012 the
University of Texas Longhorns, the second highest revenue generating school,32 spent $53.5
million on coaches and athletic department staff salaries.”® On a macro-scale, the average
Division 1 NCAA coach makes $1.64 million, and 71 college football coaches and 39 col-
lege basketball coaches make over $1 million per season.3*

C. THE MODERN STUDENT-ATHLETE

While the NCAA, conferences, colleges, and staff members all benefit greatly from
the college sports enterprise, student-athletes who make the whole system worthwhile, sim-
ply do not. The average value of a student-athlete at a top 25 ranked school is $487,617%5
and they are essentially performing the equivalent of two jobs.?® Today, the average student-
athlete spends 43.3 hours per week on athletics,”” and 37.3 hours on academics.”® Their
summer breaks are 10 days, instead of 10 weeks, and any optional activities are effectively
mandatory if they wish to keep their spot on the team.>® Roughly 70% of NCAA athletes
report spending as much time in the off-season working on sports-related activities as they

47. ESPN Signs 15-Year Deal with SEC, ESPN (Aug. 25, 2008), http://espn.go.com/college-sports/news/story
d=3553033.
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Madness? Top NCAA Players Worth $488,000, Nerp WALLET (Mar. 3, 2015), http://www.nerdwallet.com/blog/
cities/data-studies/ncaa-players-worth-2015-march-madness/.

56. See Nikki Chavanelle, A Day in the Life of a Division I Athlete, THE Dan.y Campus, March 5, 2015, at 1.

57. National Collegiate Athletic Association Division 1 Resuits from the NCAA GOALS Study on the Stu-
dent-Athlete Experience (2011) at 17.

58. Id.at 18.

59. See Jabari Howard, The Life of a Student Athlete, Tue HurringTON Post (April 10, 2013), http:/
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do during the season.® For example, ordinary students have a week long Spring Break to
unwind before returning to their studies. The University of Michigan Wolverine football
players were also given a Spring Break, in Florida no less; however, it consisted of a
mandatory, intense week of practice, all in the name of football and away from the distrac-
tions of school.®!

In exchange for this commitment, the student-athletes are given what equates to an
obligatory voucher. Currently, there are more than 460,000 student-athletes, but only 53% of
them receive some level of financial aid for athletics.®> The average NCAA athletic scholar-
ship is between $10,409 and $14,270 annually,%® and is not guaranteed.5* These scholarships
can only be used towards cost of tuition and fees, room and board, books and supplies, and
transportation to class.%5 Overall, these limitations force most student-athletes to take a vow
of poverty, with 85% of student-athletes falling below the poverty line,*¢and suffer through
an annual shortfall due to out-of-pocket expenses.5’

Due to these limits, many student athletes find themselves stuck between a rock and a
hard place, where they try to circumvent the rules, each time leading to new examples of
what student-athletes cannot do with their name, image, and likeness. Take, for example, the
case of Olympic skier and former college football player Jeremy Bloom. Bloom was an All-
American receiver and kick returner for the Colorado University Buffaloes, but after com-
peting in the 2006 Winter Olympics the NCAA declared him permanently ineligible for
accepting money associated with the U.S. Ski Team.5® Another example, is the case of highly
touted baseball recruit Aaron Adair who was not allowed to play in the NCAA because he
received compensation when he used his name and image to promote an inspirational book
he and his family co-authored about surviving childhood cancer.®These rules produce a
strangle-hold control on an individual’s name, image, and likeness, and are strongly en-
forced with a near zero tolerance poticy.”
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II. StupeNT ATHLETE’S RiGHT OF PUBLICITY

The restraint on trade of controlling all aspects of a student’s name, image, and like-
ness is best seen through the context of intellectual property. Just like a screenplay, a book,
or a movie, an individual’s name, image, and likeness can be famous, and fame is always
valued.”t The Right of Publicity protects an athlete’s proprietary interest in the commercial
value of his or her identity from being exploited by others.”? Thus, the crux of publicity is
the commercial value of human identity and the control over that commercial use.”® To truly
understand how current NCAA practices infringe on that control, it is important to under-
stand the history, context, and developments of the Right of Publicity and why it is so
important for athletes.”

A. HisTory AND CONTEXT

It may seem like second nature, natural even, for people to assume they do, or should
own and control information and identity markers about themselves as their own property.
Even when information about themselves is in the hands of others (such as banks, doctors
... even the NCAA), individuals perceive they will have a protectable interest in that infor-
mation as their own.”> However, although the law often protects the interests of individuals
against wrongful uses or disclosures of said information, the rationale for this protection has
not historically come from the idea that people have a property right in their personal infor-
mation.”® The Constitution provides protection against unauthorized intrusions, the Fifth
Amendment protects against compulsions to reveal personal private information, and the
Fourth Amendment protects against prodding into one’s personal life.”” But none of these
are grounded on a belief individuals have a property right to their own information.

For example, individuals have no legal right to stop firms from marketing their per-
sonal data to other firms (if they gave consent), nor can they stop the government from
selling their drivers license data.”® Thus, no matter how strong the presumption is that one
owns his or her own personal information, it is clear that the existence of some protectable
interest in personal information was not related to any form of property law.”” However, in
modern times, this legal framework has rapidly and dramatically changed with the advent of
the right of privacy, in the context of intellectual property.

In 1820, Yovatt v. Winyard stood for the idea that personal secrets and private infor-
mation were protected under property rights.®® It brought together privacy, plagiarism,
trademark, etc., all under the umbrella of property.?! These concepts were later separated in
1890 when Samuel Warren and Louis Brandeis of the Harvard Law Review published “The
Right to Privacy.”® This article demonstrated that there existed a separate right to privacy, -
as proven by decisions granting relief on the grounds of invasion of privacy, breach of
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confidence, and defamation.®*In conjunction with William L. Prosser’s article “Privacy,”
these two articles clarified the courts” understanding of privacy laws and divided the concept
into the modern day tort causes of action for (1) Intrusion, (2) Public Disclosure of Private
Facts, (3) False Light, and (4) Appropriation of Identlty taught in Intellectual Property
courses across the country.?*

B. TRANSFORMATION INTO THE RIGHT OF PUBLICITY

It is this fourth cause of action, Appropriation of Identity, which split-off and became
known as the Right of Publicity.#Although its origins may come from the law of privacy the
Right of Publicity goes beyond mere intrusion or protection of peace of mind and creates a
right to exploit, control, and find value in one’s identity.’¢The case which coined the phrase
“Right of Publicity,” Haelan Laboratories v. Topps Chewing'Gum, was the first case to
recognize such a right.®” It recognized the value and property. rights in an athlete’s image,
and by doing so moved the Right of Publicity out of Privacy/Tort Law and into its own
unique section of property rights.®® The manipulation of one’s image in order to provide
additional revenue streams was nothing new. However, the development of the Right of
Publicity in the 20th Century, beginning with Haelen Laboratories, allowed for not only
commercialization, but also control of that potential commercialization.®

New York was the first state to enact a Right of Publicity law, with the New York
Civil Right Law in 1903, which prohibited the use of the name, portrait, or picture of any
living person without prior consent for advertising purposes or for the purposes of
trade.”Currently, there are twenty-two states that recognize the Right of Publicity via stat-
ute,”'thirty-eight states that have some form of common law precedent evoking such a
right,”2and even the few states whom have neither,?? no state has explicitly rejected such an
interest.®* Although the parameters and specifics of this right vary from state to state, all
states have sought to protect the economic value indicia of identity through finding 1) the
use of a plaintiff’s identity, 2) identity is identifiable, 3) there is an advantage or benefit
being limited, and 4) there is a subsequent harm to the value of that identity.%
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C. CurrenT NCAA REGULATIONS VIOLATE A STUDENT-ATHLETE'S RIGHT OF
PusLiCITY

The Ninth Circuit’s binding decision in O’Bannon v. NCAA, upholding the application
of antitrust laws towards the NCAA, has several implications and consequences for student-
athletes and their ability to control and use their own identity.”® The court’s inability to find
a less restrictive alternative and holding that the NCAA could retain rules preventing com-
pensation for use of names, images, and likenesses posed an issue towards the student-
athletes goal of fuller control of his or her identity rights.”” However, this was largely upheld
under an application of antitrust laws, and not under the aforementioned Right of Public-
ity.”® Additionally, by upholding and preserving the NCAA as no longer exempt and is
indeed subject to restraint of trade laws one can perform a full Right of Publicity analysis to
determine if current NCAA policies and practices are unlawful by illegally restraining
trade.”®

D. Use oF STUDENT-ATHLETE’S IDENTITY

When it comes to the Right of Publicity, courts around the country have failed to find
a clear and uniform definition for “identity,” despite this vast history.!% Instead, the courts
have relied on a constant stream of examples from case law, each example slowly develop-
ing what exactly “identity” means.!®! After Haelan Laboratories the focus was on an
individual’s name or likeness, but has evolved and expanded to cover everything indicia of
identity.'2 Due to the evolution of what identity is exactly, courts have largely made this a
broad provision, with any appropriation of name, image, voice, or other form of likeness
able to satisfy this element.'®

When it comes to student-athletes, there are numerous examples of the NCAA and its
member institutions using student-athlete’s identities. The NCAA is televising its student-
athletes performances and using their likeness in commercial broadcasts for NCAA events
daily.'**Additionally, the member institutions are using student-athletes likeness on every-
thing from billboards to posters, from game tickets to the matches themselves.!%> One need
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Picayune (Jan. 30, 2016), http://www.nola.com/lsu/index.ssf/2016/01/lsu_billboards_national_signin.html; Duke
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only turn on a television sports network or visit any college town and the examples of the
use of student-athletes’ identities is. plentiful.

More importantly, the NCAA Bylaws themselves prohibit student-athletes from using
their own identities.'% For example, NCAA Bylaws 12.5.2.1(a) enumerates “name or pic-
ture” (i.e. likeness) and 12.1.2 expressly lists “athletics skill,” as forms of identity for which
student-athletes cannot receive pay.'%” Thus, the NCAA takes advantage of student-athletes
through its prohibitions and limitations on what a student-athlete can or cannot do with his
or her likeness.'03

E. STUDENT-ATHLETES ARE IDENTIFIABLE

One of the most crucial elements of the Right of Publicity is the fact that, not only
does the identity have to be used, but the identity must also be identifiable.!%° However, the
courts have never required the identity be that of a celebrity or of someone famous in order
to be considered identifiable.!'® On the contrary, courts have taken “identifiable” to mean
_ that the identity is recognized to be the plaintiff by more than an insignificant number of
people who know the plaintiff.!!!

On and off the field, players are not only identified by his or her name and face, but
also by his or her style of play and the number on the jersey.!'> A player’s jersey and
number is something unique, and can become so linked to a player it becomes part of his or
her identity.!!3 An individual’s identity does not need to be part of his or her physical person
and can be virtually any extension of his or her likeness, so long as an audience can recog-
nize that extension as part of his or her persona.l'* For example, if a fan were to see a
student-athlete wearing school colors with the identifying number, the fan would instantly
recognize the player. Thus, when commentators, analysts, or even fans choose to use a
player’s number instead of his or her name while giving play-by-play or a description of the
event, they are expressly identifying an individual.

2016-2017 Men’s Basketball Poster, Duke UNiversiTY STORES (2016), http://www.shopdukestores.duke.edu/
ePOS/store=106&item_number=67595& form=shared3/gm/detail.html&design=106; ACC Basketball Tournament
~ Championship, GETTY IMAGES (Mar. 14, 2015), http://www.gettyimages.com/detail/news-photo/detailed-view-of-
tickets-for-the-championship-game-with-news-photo/466253098.

106. NCAA Acap. AND MEMBERSHIP AFFAIRS STArF, 2015-16 NCAA Division I MaNuaL, Articles 12.1.2,
12.5.2.1 (2015).
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2013).
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110. See Newcombe v. Adolf Coors Co., 157 F.3d 686, 692-93 (9th Cir. 1998). See also, Wendt, 125 F.3d at
810.
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The Shirts Off Their Backs: Colleges Getting Away with Violating the Right of Publicity, 19 Hastings Comm. ENT.
& L.J. 133, 145 (1996)). See, e.g., Newcombe, 157 F.3d at 692 (recognizing a pitcher’s stance as part of the
athlete’s identity).
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Modern America (State University of New York Press, Albany 2001) at 198 (Michael Jordan and his numerous
commercial endeavors are constantly labeled with the number twenty-three without revealing so much as an image,
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The NCAA has a contrary viewpoint. It has never recognized a player’s jersey as part
of his or her identity; going so far as to ban the sale of jerseys with players’ names on the
back.! Further, the language of the Bylaws prohibits the players’ from using “name or
picture,” “athletic skill,” and “likeness,” but fails to mention anything about a jersey or
number.!'® However, it need not matter what the plaintiff considers to be identifiable, the
question is whether the identity is identifiable to those who know the student-athlete.!'?
Additionally, even though the NCAA says they do not recognize a jersey as part of a stu-
dent-athlete’s identity, its actions say otherwise. The NCAA’s authenticated websites and
programs routinely identify players by his or her jerseys and numbers.}!8

Perhaps the most obvious and related example of identifiability comes from a chance
encounter.'!® The entire O’Bannon movement began when Ed O’Bannon watched his son
play an Electronic Arts NCAA college basketball video game.!?® The game included
O’Bannon’s 1995 UCLA Bruin championship team, and featured a number thirty-one, left-
handed, power forward, who was six-foot eight-inches, two-hundred twenty-two pounds,
and bald."?! Even though his name was never used in the game, everyone in the room identi-
fied the character as O’Bannon and asked him if he was getting paid for it,'*? a clear
instance of identifiability. ’

Frequently, star athletes reach a certain celebrity status long before they even get to
college, let alone to university.!?® These small subsets of student-athletes are undoubtedly
recognized by the general public.!?* Even players who never attain that level of fame are
recognizable as themselves through the various aforementioned uses and indicators of their
identity.?’ In conclusion, a student-athlete’s name, face, uniform, and jersey number are key
indicators of a student-athlete’s identity, all of which make them identifiable.
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7 E.Supp.3d 955 (N.D. Cal. 2014). '
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F. Use or STUDENT-ATHLETE’S IDENTITY TO NCAA’S ADVANTAGE

Once a plaintiff has identified the actual use of his or her identity, and that the use is
sufficiently recognizable, the plaintiff must also establish a level of commercial value to the
identity.'26 This means a student-athlete must show his or her likeness can be used for some
commercial gain.!?”

1. CoMMERcIAL GAIN

Historically, this element has been defined in statutes that limit use to commercial or
advertising usage.'*® However, subsequent case law and scholarly literature have identified
an infringing defendant can benefit in numerous other ways and have no such confinement
expanding the definition to “some benefit, commercial or otherwise.”'?® Therefore, a benefit
or advantage the defendant receives, or even prevents, is a violation of this element.!3°

Currently, the NCAA has some of the largest television deals in the history of sports.
Most recently, the NCAA and CBS renewed an exclusive agreement for live broadcast of
the NCAA Men’s Basketball tournament for the next fourteen years for $10.8 billion.!3!
This contract mentions giving back a portion of the revenue generated to student-athletes via
programs and distribution to member schools, yet it never once mentions direct student-
athlete compensation.'*? These mega deals do not even include the vast and growing market
for university athletic merchandise in which replica jerseys are now national best sellers,133

Not only is there a direct commercial gain acquired by the NCAA, but it’s ban on
student-athletes use of his or her identity for any form of compensation inhibits any com-
mercial value of his or her likeness. As of 2015, only approximately 3% of student-athletes
enter the professional ranks in a given sport!3* and can use this platform for good-will and
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charity'®*, as well as to create other revenue streams.!*® The other 97% will never get the
chance.'®” In fact, even those who have storied careers at the college ranks, but for whatever
reason do not make it in the professional arena, will likely never be able to cash in on their
collegiate success.!3® Therefore, under the current NCAA Bylaws, a student-athlete is barred
from receiving any advantage or benefit for his or her identity at the height of their
notoriety.

2. LAck oF CONSENT

The strongest defense the NCAA has to a Right of Publicity cause of action is disprov-
ing the lack of consent element by finding that student-athletes consented to the use his or
her identity. Even if the NCAA were proven to use or prohibit identity for commerciality, if
it were able to prove student-athletes consented, there would be no violation.'®® The NCAA
argument would be that the National Letter of Intent (“NLI”) and the Statement of Financial
Aid, together, create a contract in which a student-athlete agrees to maintain eligibility.'0
The key component of remaining eligible is adhering to the NCAA rules, thereby contractu-
ally binding the student to the NCAA Manual, which prohibits the use of likeness for any
commercial purpose.'*! Additionally, there exists an argument that there is a more direct
consent via a Student-Athlete Statement (more commonly known as Form 