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Statewide agencies and regional agencies that extend into four or more counties post

meeting notices with the Secretary of State.

Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml

Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call
512-463-5561. Or request a copy by email: register@sos.state.tx.us

For items not available here, contact the agency directly. Items not found here:

e minutes of meetings

e agendas for local government bodies and regional agencies that extend into fewer
than four counties

e legislative meetings not subject to the open meetings law

The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.

http://www.o0ag.state.tx.us/open/index.shtml

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).

Additional information about state government may be found here:
http://www.texas.gov

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.
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THE

qOVERNOR

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for November 10, 2010

Appointed as Justice of the First Appellate District, Place 6, for a term
until the next General Election and until his successor shall be duly
elected and qualified, Harvey G. Brown, Jr. of Houston. Judge Brown
in replacing Justice George C. Hanks, Jr. who resigned.

Appointed to the Texas Veterans Commission for a term to expire Del
cember 31, 2011, Richard A. McLeon, IV of Victoria (replacing Ezell
Ware, Jr. of Austin who is deceased.

Appointed to the Texas Veterans Commission for a term to expire Del
cember 31, 2015, James H. Scott of San Antonio (replacing Karen
Rankin of San Antonio whose term expired).

Appointed as the Fire Fighters’ Pension Commissioner, effective
November 15, 2010, for a term to expire July 1, 2011, Sherri Barr
Walker of Pflugerville (replacing Lisa Ivie Miller of Austin who
resigned).

Appointed to the Texas Alcoholic Beverage Commission for a term to
expire November 15, 2015, Jose Cuevas, Jr. of Midland (Mr. Cuevas
is being reappointed).

Appointments for November 15, 2010

Appointed as Judge of the 243rd Judicial District Court, El Paso
County, for a term until the next General Election and until his
successor shall be duly elected and qualified, Bill D. Hicks of El Paso
(replacing David Guaderrama of El Paso who vacated office).

Appointed as Judge of the 96th Judicial District Court, Tarrant County,
for a term until the next General Election and until his successor shall
be duly elected and qualified, Reuben H. Wallace, Jr. of Keller. Mr.
Wallace is replacing Judge Jeff Walker who retired.

Appointed to the Radiation Advisory Board for a term to expire April
16, 2011, Robert J. Emery of Houston (replacing Bobby J. Haley of
Pilot Point who resigned).

Appointed to the Radiation Advisory Board for a term to expire April
16, 2013, Stephen L. Harris of Bartonville (replacing Jesse R. Adams
of Longview who resigned).

Appointed to the Texas Real Estate Broker Lawyer Committee for a
term to expire August 31, 2015, Susan Sampson of Austin (replacing
Steven Leipsner of The Hills who resigned).

Appointed to the Texas Emergency Services Retirement System for a
term to expire September 1, 2011, Stephen K. Williams of Carthage
(replacing Patrick Hull of Yoakum who resigned).

Appointed to the Texas Tech University System Board of Regents for
a term to expire January 31, 2011, Debra Montford of San Antonio
(replacing Mark Griffin of Lubbock who resigned).

Appointed as Justice of the Third Appellate District, Place 2, for a term
until the next General Election and until his successor shall be duly
elected and qualified, Jeffrey L. Rose of Austin. Judge Ross is replac(!
ing Justice G. Alan Waldrop who resigned.

Appointed to the 2011 Texas Inaugural Committee for a term at the
pleasure of the Governor, Ida Louise "Weisie" Clement Steen of San
Antonio (Ms. Steen will serve as Chair).

Appointed to the 2011 Texas Inaugural Committee for a term at the
pleasure of the Governor, Patty Huffines of Austin (Ms. Huffines will
serve as Vice-Chair).

Rick Perry, Governor
TRD-201006562

¢ ¢ L4
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PROPOSED

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
ULES A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 4. PRESCRIBED BURNING BOARD
ENFORCEMENT PROGRAM

SUBCHAPTER A. ENFORCEMENT,
INVESTIGATION, PENALTIES AND
PROCEDURES

4 TAC 884.1-4.7

The Texas Department of Agriculture (department) proposes
new Chapter 4, Subchapter A, 884.1 - 4.7, concerning the
Prescribed Burning Board Enforcement Program for certified
and insured prescribed burn managers (CPBM or CPBMSs).
The new sections are adopted to establish the department’s
enforcement program and procedures for the Prescribed Burn-
ing program, as provided for in the Natural Resources Code,
Chapter 153, and Texas Agriculture Code, Chapter 12. The
new sections provide definitions, procedures for complaints
and investigations, enforcement, review as contested case and
settlements, and a schedule of disciplinary sanctions. The new
sections and schedule of disciplinary sanctions were developed
with input from the Prescribed Burning Board.

Jimmy Bush, assistant commissioner for pesticide programs,
has determined that for the first five years the new sections are
in effect, there will be no fiscal implications for state or local
government as a result of enforcing or administering the new
sections.

Mr. Bush has determined that for each year of the first five years
the proposed new sections are in effect, the public benefit antici-
pated as a result of enforcing the new sections will be to promote
public safety in regard to prescribed burning by receiving com-
plaints against CPBMs and taking appropriate enforcement ac-
tion. Administrative penalties may be assessed as part of the de-
partment’s enforcement of its schedule of disciplinary sanctions,
which may result in a cost to individuals that are licensed as
Texas CPBMs. The establishment of an enforcement program
and a schedule of penalties is required by Natural Resources
Code, Chapter 153.

Comments on the proposal may be submitted to Jimmy Bush,
Assistant Commissioner for Pesticide Programs, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas 78711. Com-
ments must be received no later than 30 days from the date of
publication of the proposal in the Texas Register.

Chapter 4, Subchapter A, §84.1 - 4.7, is proposed under Texas
Agriculture Code, 812.016, which provides the department with
the authority to adopt rules to administer its duties under the
Code; Chapter 153, Subchapter D, of the Natural Resources
Code, which requires the department to: receive and process
complaints concerning CPBMSs; impose, as appropriate, admin-
istrative penalties as provided by §812.020, 12.0201, 12.0202,
and 12.0261 of the Agriculture Code; and §153.102, which re-
quires the department to adopt by rule, a schedule of disciplinary
sanctions the department may impose against a CPBM.

The codes affected by the proposal are the Texas Agriculture
Code, Chapter 12 and Chapter 153 of the Natural Resources
Code.

841 Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth[!
erwise.

(1) Act--Chapter 153 of the Natural Resources Code.

(2) Commissioner--The commissioner of the Texas Del]
partment of Agriculture.

(3) CPBM--Certified and insured prescribed burn manager.

(4) Department--The Texas Department of Agriculture.

(5) Deputy Commissioner--The deputy commissioner of
the Texas Department of Agriculture.
(6) PBB Rules--Title 4, Part 13, Chapters 225, 226, 227,

228, and 229 of the Texas Administrative Code, pertaining to the Pre[]
scribed Burning Board.

(7) SOAH--The State Office of Administrative Hearings.

84.2. Schedule of Disciplinary Sanctions.

Pursuant to §153.102(b) of the Natural Resources Code, the depart[]
ment has established the following schedule of disciplinary sanctions
for violations of the Act, and rules adopted thereunder by the Prescribed
Burning Board and/or the department.

Figure: 4 TAC §4.2

§4.3. Complaints and Investigation.

(a) Any person with cause to believe that any provision of the
Act or PBB Rules have been violated may file a complaint with the del!
partment. The department will accept either oral or written notification,
but all complainants must sign and date a complaint form prescribed by
the department. The complaint must set forth in detail the facts of the

alleged violation.

(b) The department will prepare a written report for all com[]
plaints for which an investigation is conducted.

PROPOSED RULES November 26, 2010 35 TexReg 10371



(c) The department’s report will be provided to interested par[]
ties upon written request to the extent provided by Chapter 552 of the

through additional settlement negotiations consistent with the reason[’
ing set forth in the commissioner or deputy commissioner’s rejection of

Government Code.

(d) The department will not estimate monetary losses susl’
tained.

(e) No finding of violation by the department will be premised
solely upon uncorroborated statements, or upon the complaint of an
anonymous or unidentified complainant.

(H) The department will determine the extent of investigation
that is appropriate to address each particular complaint.

84.4. Enforcement.

In addition to the enforcement powers of the department found in the
Act, the department may enter the premises of a CPBM during normal
business hours to:

(1) examine records; and

(2) inspect any apparatus utilized by the CPBM for prel]
scribed burning activities.

84.5. Penalties.

Sections 12.020 and 12.021 of the Agriculture Code, §153.102 of the

Natural Resources Code, and the department’s schedule of administral’]
tive violations adopted in §4.2 of this subchapter (relating to Schedule

of Disciplinary Sanctions), apply to a CPBM who violates the Act or

the PBB Rules. Failure to pay an administrative penalty assessed by a

final order of the department is a violation of this subchapter.

84.6. Contested Case.

(a) A CPBM may seck review of a final administrative penalty
through a contested case proceeding before SOAH.

(b) Hearings will be conducted in accordance with Title 1, Part

Title 4, Part 1, Subchapter A, §§1.1 - 1.50 will apply to a hearing to the
extent they pertain to a procedural area not covered by Title 1, Part 7,
Chapter 155, of the Texas Administrative Code.

§4.7.

Settlement of a Contested Case.

(a) Itis department policy to attempt to settle a contested case.

(b) A "contested case settlement" is an agreement between the
department and a CPBM which provides for final disposition and res[ !
olution of the contested case.

(c) Contested case settlement negotiations may be in person,
by phone, or through written communication, at the department’s dis[
cretion, as necessary to resolve issues related to a particular contested
case.

(d) Contested case settlements may incorporate any combinal]
tion of authorized sanctions, additional training, remedial actions, or
other action or remedy authorized by law.

(e) A contested case settlement is subject to approval by the
commissioner or deputy commissioner. The commissioner or deputy
commissioner shall state in writing the reasons for rejecting a proposed
settlement.

(f) A contested case settlement is final and binding when rel’
duced to writing and signed by the commissioner or deputy commis[]
sioner and the CPBM or the CPBM’s attorney.

(g) If a contested case settlement is rejected by the commis[]
sioner or deputy commissioner, the contested case will be resolved

the settlement, by stipulation to the department’s originally proposed

contested case hearing.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 15,
2010.

TRD-201006513

Dolores Alvarado Hibbs

General Counsel

Texas Department of Agriculture

Earliest possible date of adoption: December 26, 2010
For further information, please call: (512) 463-4075
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PART 13. PRESCRIBED BURNING
BOARD
CHAPTER 225. GENERAL PROVISIONS

4 TAC 8§225.1, §225.2

The Texas Department of Agriculture (department), on behalf of
the Prescribed Burning Board (PBB), proposes to amend Title
4, Part 13, Chapter 225, §225.1(5) of the Texas Administrative
Code, to refer to a "certified and insured prescribed burn man-
ager," consistent with the statutory revisions to Chapter 153 of
the Natural Resources Code made by the 81st Texas Legislature
in Senate Bill 1016. The department also proposes to add new
§225.2, which will require certified and insured prescribed burn
managers to timely respond to all requests for information from
the PBB and subject certified and insured prescribed burn man-
agers to potential administrative penalties for non-compliance.

Jimmy Bush, assistant commissioner for pesticide programs,
has determined that for the first five years the proposed
amended and new sections are in effect, there will be no fiscal
implications for state or local government as a result of admin-
istering or enforcing the proposal.

Mr. Bush has also determined that for each year of the first
five years the proposed amended and new sections are in ef-
fect, the public benefit anticipated as a result of enforcing the
proposed amended and new sections will be to promote public
safety and to provide administrative efficiency to the PBB in car-
rying out its duties set forth in 8153.046 of the Natural Resources
Code. Certified and insured prescribed burn managers may in-
cur nominal costs in responding to requests for information from
the PBB. There will be no other additional costs to individuals,
micro-businesses and small businesses as a result of the pro-
posed amended and new sections set forth in this proposal.

Comments on the proposal may be submitted to Jimmy Bush,
Assistant Commissioner for Pesticide Programs, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas 78711. Com-
ments must be received no later than 30 days from the date of
publication of the proposal in the Texas Register.

The new section and amendments are proposed under the Nat-
ural Resources Code, §153.046, which provides the Board with

35 TexReg 10372 November 26, 2010 Texas Register



the authority to establish standards for prescribed burning, and
standards for certification, recertification, and training for pre-
scribed burn managers.

The code affected by the proposal is the Texas Natural Re-
sources Code, Chapter 153.

§225.1. Definitions.

The following words and terms, when used in this chapter, Chapter 226

(relating to Standards for Certified Prescribed Burn Managers), Chap[]
ter 227 (relating to Certification, Recertification, and Renewal), Chap (]
ter 228 (relating to Continuing Education for Recertification/Renewal

of Certification) and Chapter 229 (relating to Educational and Profes[]
sional Requirements for Lead Instructors) of this title, shall have the

following meanings, unless the context clearly indicates otherwise.

(1)-(4) (No change.)

(5) Certified and Insured Prescribed Burn Manager--A per(
son with ultimate authority, responsibility, and liability insurance cov[]
erage as required by §226.4 of this title (relating to Insurance Require[]
ments), who has obtained certification under Chapter 227 of this title
(relating to Certification, Recertification, and Renewal). All references
to "Certified Prescribed Burn Manager" in this chapter and Chapters
226, 227, 228, or 229 of this title shall refer to and mean a "Certified
and Insured Prescribed Burn Manager".

(6) - (21) (No change.)
Information Requested by the Board.

§225.2.

(a) A certified prescribed burn manager shall timely respond to
all requests for information from the Board regarding prescribed burn[’
ing activities conducted by the certified and insured prescribed burn
manager.

(b) If a certified prescribed burn manager fails to timely re[]
port the information as required by subsection (a) of this section, the
certified and insured prescribed burn manager is subject to administral
tive sanctions as set forth in §§153.102 - 153.104 of the Natural Rel!
sources Code, including the enforcement rules and schedule of discil]
plinary sanctions adopted by the Texas Department of Agriculture.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 12,
2010.

TRD-201006505

Dolores Alvarado Hibbs

General Counsel, Texas Department of Agriculture
Prescribed Burning Board

Earliest possible date of adoption: December 26, 2010
For further information, please call: (512) 463-4075

¢ ¢ ¢

CHAPTER 227. CERTIFICATION,
RECERTIFICATION, RENEWAL AND
RECORDS

SUBCHAPTER A. CERTIFICATION
REQUIREMENTS

4 TAC §227.2

The Texas Department of Agriculture (department), on behalf of
the Prescribed Burning Board (PBB), proposes to amend Title
4, Part 13, Chapter 227, Subchapter A, §227.2, concerning ex-
perience requirements for certification. The amendment is pro-
posed to clarify that the National Wildfire Coordinating Group’s
"Burn Boss II" qualification, and experience with prescribed fire
in regions outside Texas with a specific fuel type applicable to
a particular region in Texas, will qualify for the educational and
training requirements to obtain certification as a commercial or
private certified prescribed burn manager in Texas.

Jimmy Bush, assistant commissioner for pesticide programs,
has determined that for the first five years the proposed
amended section is in effect, there will be no fiscal implications
for state or local government as a result of administering or
enforcing the proposal.

Mr. Bush has also determined that for each year of the first five
years the proposed amended section is in effect, the public ben-
efit anticipated as a result of enforcing the proposed amended
section will be to promote public safety and to provide admin-
istrative efficiency to the PBB in carrying out its duties set forth
in §153.046 of the Natural Resources Code. Certain applicants
who apply for certification as a commercial or private certified
prescribed burn manager in Texas will incur application fees,
and fees paid to sponsors of approved training and education
courses, as a result of the proposed amendment. There will be
no other additional costs to individuals, micro-businesses and
small businesses as a result of the proposed amendment set
forth in this proposal.

Comments on the proposal may be submitted to Jimmy Bush,
Assistant Commissioner for Pesticide Programs, Texas Depart-
ment of Agriculture, P.O. Box 12847, Austin, Texas 78711. Com-
ments must be received no later than 30 days from the date of
publication of the proposal in the Texas Register.

The amendments are proposed under the Natural Resources
Code, §153.046, which provides the Board with the authority
to establish standards for prescribed burning, and standards for
certification, recertification, and training for prescribed burn man-
agers.

The code affected by the proposal is the Texas Natural Re-
sources Code, Chapter 153.

§227.2.

(a) In addition to the training required by § [Seetion] 227.1 of
this title (relating to Training), a certified prescribed burn manager must
have the following minimum level of experience:

Experience.

(1) three years of prescribed burning in a particular region
or with a specific fuel type applicable to a particular region; and

(2) (No change.)
(b)  An individual that has achieved NWCG’s "Burn Boss II"
or "Burn Boss 2" qualification meets the training requirements required
by this section.

(c) [(®)] The Board may determine that other experience will
qualify to meet the requirements of this section.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 12,
2010.
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TRD-201006504

Dolores Alvarado Hibbs

General Counsel, Texas Department of Agriculture
Prescribed Burning Board

Earliest possible date of adoption: December 26, 2010
For further information, please call: (512) 463-4075

¢ ¢ ¢
TITLE 10. COMMUNITY DEVELOPMENT

PART 1. TEXAS DEPARTMENT OF
HOUSING AND COMMUNITY AFFAIRS

CHAPTER 53. HOME PROGRAM RULE
SUBCHAPTER B. AVAILABILITY OF FUNDS,
APPLICATION REQUIREMENTS, AND
REVIEW AND AWARD PROCEDURES

10 TAC 853.26

The Texas Department of Housing and Community Affairs (the
"Department") proposes an amendment to 10 TAC Chapter 53,
Subchapter B, §53.26. This amendment is proposed in order
to temporarily suspend match requirements for the Homeowner
Rehabilitation Assistance and Homebuyer Assistance Program
Activities.

Mr. Michael Gerber, Executive Director, has determined that for
the first five-year period the proposed amendment is in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the section as proposed.

Mr. Gerber has also determined that for each year of the first
five years the amended section is in effect the public benefit an-
ticipated as a result of enforcing the sections will be enhanced
compliance with formalized policy, all contractual and statutory
requirements.

There will be no effect on small businesses or persons. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed. The proposed amendment
will not impact local employment.

The public comment period will be held between November 26,
2010 to December 9, 2010 to receive input on this amendment.
Written comments may be submitted to Texas Department of
Housing and Community Affairs, 2011 Rule Comments, P.O. Box
13941, Austin, Texas 78711-3941, by e-mail to the following ad-
dress: tdhcarulecomments@tdhca.state.tx.us, or by fax to (512)
475-0220. ALL COMMENTS MUST BE RECEIVED BY 5:00
P.M. DECEMBER 9, 2010.

This amendment is proposed pursuant to the authority of the
Texas Government Code, 82306.1091(b), which provides the
Department the authority to adopt rules governing the admin-
istration of the Department and its programs.

The proposed amendment affects no other code, article or
statute.

853.26. Reservation System Participant (RSP) Agreements.

(a) Terms of agreement. RSP agreements will have a twenty-
four (24) month term for all Program Activities. Execution of an RSP
agreement does not guarantee the availability of funds under a reserval’l
tion system.

(b) Limits on Number of Reservations. The number of Home[]
owner Rehabilitation, Homebuyer Assistance or Single Family Devell!
opment reservations for an RSP is limited to five (5) per county within
the RSP’s Service Area at any given time. The number of Tenant-Based
Rental Assistance reservations for an RSP is limited to thirty (30) at any
given time.

(¢) Extremely Low-Income Households. Except for Housel]
holds served with HBA or SFD funds, each RSP will be required to
serve at least one (1) Household at or below 30% of AMFI out of every
four (4) Households submitted and approved for assistance.

(d) Match. The requirements of this subsection are waived un[|
til August 31, 2011. An RSP must meet the tiered Match requirements
per Program Activity for at least every fourth Household submitted and
approved for assistance. For example, if Match is not provided for the
first three (3) Households assisted by an RSP, the Match provided to
the fourth Household must meet the Match requirement for all four (4)
Households.

(¢) Completion of Construction. For Activities involving
construction, an RSP must complete construction and submit all re[’
quests for disbursement within nine (9) months from the Commitment
of Funds for the Activity.

(f) Extensions. The Division Director may approve one three
(3) month time extension to the Commitment of Funds to allow for the
completion of construction and submission of requests for disbursel’
ment.

(g) An RSP must remain in good standing with the Depart[]
ment, the State of Texas, and HUD. If an RSP is not in good standing,
participation in the reservation system will be suspended and may rel’
sult in termination of the RSP agreement.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 15,
2010.

TRD-201006520

Michael Gerber

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 26, 2010
For further information, please call: (512) 475-3916

¢ ¢ ¢

SUBCHAPTER C. HOMEOWNER
REHABILITATION ASSISTANCE (HRA)
PROGRAM ACTIVITY

10 TAC 853.30

The Texas Department of Housing and Community Affairs (the
"Department”) proposes an amendment to 10 TAC Chapter 53,
Subchapter C, §53.30. This amendment is proposed in order
to temporarily suspend match requirements for the Homeowner
Rehabilitation Assistance Program Activities.

Mr. Michael Gerber, Executive Director, has determined that for
the first five-year period the proposed section is in effect there
will be no fiscal implications for state or local governments as a
result of enforcing or administering the section as proposed.
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Mr. Gerber has also determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of enforcing the sections will be enhanced compliance with
formalized policy, all contractual and statutory requirements.

There will be no effect on small businesses or persons. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed. The proposed section will
not impact local employment.

The public comment period will be held between November 26,
2010 to December 9, 2010 to receive input on this amendment.
Written comments may be submitted to Texas Department of
Housing and Community Affairs, 2011 Rule Comments, P.O. Box
13941, Austin, Texas 78711-3941, by e-mail to the following ad-
dress: tdhcarulecomments@tdhca.state.tx.us, or by fax to (512)
475-0220. ALL COMMENTS MUST BE RECEIVED BY 5:00
P.M. DECEMBER 9, 2010.

This amendment is proposed pursuant to the authority of the
Texas Government Code, §2306.1091(b), which provides the
Department the authority to adopt rules governing the admin-
istration of the Department and its programs.

The proposed amendment affects no other code, article or
statute.

853.30. Homeowner Rehabilitation Assistance (HRA) Program
Threshold and Selection Criteria.

All Applicants and Applications must submit or comply with the fol
lowing:

(1) The requirements of this subsection are waived until
August 31, 2011. An itemized schedule of the proposed Match and
evidence to support the Applicant’s ability to provide the required
Match. For Applications submitted to become an RSP, the Department
may withhold disbursements if after every four reservations sufficient
Match documentation has not been provided. The Department shall
use population figures from the most recently available U.S. Census to
determine the applicable tier for an Application. The Department may
incentivize or provide preference to Applicants committing to provide
additional Match above the requirement of this subsection. Such
incentives may be established in the form of a threshold or selection
criteria and may be different for each Program Activity. Except for
Applications for disaster relief, Match shall be required based on the
following tiers:

(A) zero percent of Project funds if serving a city of less
than 3,000 Persons or an unincorporated area of a county with less than
20,000 Persons;

(B) ten percent of Project funds if serving a city of bel
tween 3,001 and 5,000 Persons or an unincorporated area of a county
of between than 20,001 and 75,000 Persons; and

(C) twelve and one-half percent of Project funds for all
other applications.

(2) Documentation of a commitment of at least $80,000 or
for a Contract award 80% of the award amount, whichever is less, in
cash reserves to facilitate administration of the program and to ensure
the capacity to cover costs prior to reimbursement or costs determined
to be ineligible for reimbursement. Evidence of this commitment and
the amount of the commitment must be included in the Applicant’s
resolution. To meet this requirement, Applicants must submit:

(A) Financial statements indicating adequate local unl’
restricted cash or cash equivalents to utilize as cash reserves and a letter
from the Applicant’s bank(s) or financial institution(s) indicating that
current account balances are sufficient; or

(B) Evidence of an available line of credit or equivalent
in an amount equal to or exceeding the above requirement; or

(C) The CPA opinion letter from the most recent audit
and a statement from the CPA that indicates, based on past experience
with grant programs and past audits, the applicant has in place the best
practices and financial capacity necessary in order to effectively ad[]
minister a HOME Program award.

(3) Housing construction plans must be certified by a lil]
censed architect. The Department may procure and make architect cer(’
tified plans available.

(A) The Department will reimburse only for the first
time a set of architectural plans are used unless any subsequent site
specific fees are paid to a Third Party architect, or a licensed engineer;
and

(B) A NOFA may include incentives or otherwise rel]
quire architectural plans to incorporate "green building" elements.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 15,
2010.

TRD-201006521

Michael Gerber

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 26, 2010
For further information, please call: (512) 475-3916

¢ ¢ L4

SUBCHAPTER D. HOMEBUYER
ASSISTANCE (HBA) PROGRAM ACTIVITY
10 TAC §53.40

The Texas Department of Housing and Community Affairs (the
"Department”) proposes an amendment to 10 TAC Chapter 53,
Subchapter D, 853.40. This amendment is proposed in order
to temporarily suspend match requirements for the Homebuyer
Assistance Program Activities.

Mr. Michael Gerber, Executive Director, has determined that for
the first five-year period the proposed section is in effect there
will be no fiscal implications for state or local governments as a
result of enforcing or administering the section as proposed.

Mr. Gerber has also determined that for each year of the first five
years the section is in effect the public benefit anticipated as a
result of enforcing the sections will be enhanced compliance with
formalized policy, all contractual and statutory requirements.

There will be no effect on small businesses or persons. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed. The proposed section will
not impact local employment.

The public comment period will be held between November 26,
2010 to December 9, 2010 to receive input on this amendment.
Written comments may be submitted to Texas Department of
Housing and Community Affairs, 2011 Rule Comments, P.O. Box
13941, Austin, Texas 78711-3941, by e-mail to the following ad-
dress: tdhcarulecomments@tdhca.state.tx.us, or by fax to (512)
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475-0220. ALL COMMENTS MUST BE RECEIVED BY 5:00
P.M. DECEMBER 9, 2010.

This amendment is proposed pursuant to the authority of the
Texas Government Code, §2306.1091(b), which provides the
Department the authority to adopt rules governing the admin-
istration of the Department and its programs.

The proposed amendment affects no other code, article or
statute.

853.40. Homebuyer Assistance (HBA) Threshold and Selection Cri-
teria.

All Applicants and Applications must submit or comply with the fol[J
lowing:

(1) The requirements of this subsection are waived until
August 31, 2011. An itemized schedule of the proposed Match and evil
dence to support the Applicant’s ability to provide the required Match.
The Department may not require such support at the time an Applil]
cation is submitted when the funds are made available under a reser[]
vation system. Except for Applications for disaster relief and Persons
with Disabilities set-asides, the amount of Match required must be at
least 5% of Project funds requested. The Department may incentivize
or provide preference to Applicants committing to provide additional
Match above the requirement of this subsection. Such incentives may
be established in the form of a threshold or selection criteria and may
be different for each Program Activity.

(2) Documentation of a commitment of at least $80,000 or
for a Contract award 100% of the award amount, whichever is less, in
cash reserves to facilitate administration of the program and to ensure
the capacity to cover costs prior to reimbursement or costs determined
to be ineligible for reimbursement. Evidence of this commitment and
the amount of the commitment must be included in the Applicant’s
resolution. To meet this requirement, Applicants must submit:

(A) Financial statements indicating adequate local un(]
restricted cash or cash equivalents to utilize as cash reserves and a letter
from the Applicant’s bank(s) or financial institution(s) indicating that
current account balances are sufficient; or

(B) Evidence of an available line of credit or equivalent
in an amount equal to or exceeding the above requirement; or

(C) The CPA opinion letter from the most recent audit
and a statement from the CPA that indicates, based on past experience
with grant programs and past audits, the applicant has in place the best
practices and financial capacity necessary in order to effectively adl]
minister a HOME Program award.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 15,
2010.

TRD-201006522

Michael Gerber

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 26, 2010
For further information, please call: (512) 475-3916

¢ ¢ ¢

SUBCHAPTER H. MULTIFAMILY (RENTAL
HOUSING) DEVELOPMENT (MFD) PROGRAM
ACTIVITY

10 TAC §53.80, §53.81

The Texas Department of Housing and Community Affairs (the
"Department") proposes amendments to 10 TAC Chapter 53,
Subchapter H, 853.80 and 853.81. These amendments are pro-
posed in order to update references to the Qualified Action Plan,
and clarify "fixed" versus "floating" units requirement for Multi-
family Developments.

Mr. Michael Gerber, Executive Director, has determined that for
the first five-year period the proposed amendment is in effect
there will be no fiscal implications for state or local governments
as a result of enforcing or administering the section as proposed.

Mr. Gerber has also determined that for each year of the first
five years the amended section is in effect the public benefit an-
ticipated as a result of enforcing the sections will be enhanced
compliance with formalized policy, all contractual and statutory
requirements.

There will be no effect on small businesses or persons. There
is no anticipated economic cost to persons who are required to
comply with the section as proposed. The proposed amendment
will not impact local employment.

The public comment period will be held between November 26,
2010 to December 9, 2010 to receive input on this amendment.
Written comments may be submitted to Texas Department of
Housing and Community Affairs, 2011 Rule Comments, P.O. Box
13941, Austin, Texas 78711-3941, by e-mail to the following ad-
dress: tdhcarulecomments@tdhca.state.tx.us, or by fax to (512)
475-0220. ALL COMMENTS MUST BE RECEIVED BY 5:00
P.M. DECEMBER 9, 2010.

These amendments are proposed pursuant to the authority of
the Texas Government Code, §2306.1091(b), which provides the
Department the authority to adopt rules governing the adminis-
tration of the Department and its programs.

The proposed amendments affects no other code, article or
statute.

§53.80. Multifamily (Rental Housing) Development (MFD) Thresh-
old and Selection Criteria.

All Applicants and Applications must submit or comply with the fol[]
lowing:

(1) If the total of Department loans equals more than 50%
of the total development cost, except for developments also financed
with USDA funds, the Applicant must provide:

(A) Evidence of a line of credit or equivalent financing
equal to at least 10% of the total development cost from a financial
institution that is available for use during the proposed development
activities; or

(B) A letter from a third party CPA verifying the cal
pacity of the owner or developer to provide at least 10% of the total
development cost as a short term loan for development; and

(C) A letter from the developer’s or owner’s bank(s)
confirming funds amounting to 10% of the total development cost are
available.

(2) Applications must comply with all of the current Qual[J
ified Allocation Plan in effect at the time of Application’s submission
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at §49.8 or §50.8 of this title (relating to Pre-Applications for Com[]
petitive Housing Tax Credits: Submission; Communication with Del
partments Staff; Evaluation Process; Threshold Criteria and Review;
Results (§2306.6704)) except for Applications not also seeking an all
location of housing tax credits or tax-exempt bonds: [§49-9 er §50-9(h)
all other federal and state rules.]

(A) The "Application Acceptance Period," "Resolul]
tions Delivery Date," and "Third Party Reports Delivery Date" shall
be replaced with the date that the Application for HOME funds is
submitted to the Department;

(B) The date of "Commitment" and shall mean the date
the HOME "Contract" is executed;

(C) The date of "10% Test Certification" and "Cost Cer'"
tification" shall mean prior to release of retainage;

(D) The threshold requirement for Site Control in
§49.8(8)(A) of this title must be valid for one-hundred-twenty (120)
days from the date that the Application is submitted with an option to
extend at least ninety (90) days.

(3) Except for applications awarded under the Persons with
Disabilities set-aside or USDA §515 applications, Match equal to 2%
of the HOME award must be provided. Documentation of the Applil]
cant’s ability to meet this requirement shall be required in the Appli’]
cation in the form of a commitment from the organization providing
the Match. The Department may incentivize or provide preference to
Applicants committing to provide additional Match above the require(’
ment of this subsection. Such incentive may be established in the form
of a Threshold or Selection scoring criterion. Match in the form of a
property tax abatement will only be accepted if a letter from the ap[
plicable appraisal district is provided and such letter documents a cash
value and duration for such exemption sufficient to meet the HUD re[]
quirements for documentation of Match.

(4) The maximum HOME award may not exceed 90% of
the total development costs ("TDC") unless a resolution of support for
the development is made by the local unit of government in which the
proposed development resides and/or the proposed development is lo[]
cated in an area where the HUD Fair Market Rents are equal to the
respective HOME Rent Limit for a one-bedroom unit but will be lim[]
ited as reflected in Figure: 10 TAC §53.80(4). The remaining percent(]
age of total development cost must be in the form of permanent loans
with a maturity of at least twenty (20) years, in-kind contributions or
grants from third-party private or public entities. Developments with
USDA or other government-sponsored loans that will remain as perl
manent financing may be used to satisty this requirement from a public
or private entity. Loans or grants from the Department will not satisfy
this requirement.

Figure: 10 TAC §53.80(4) (No change.)

(5) For Applications proposing New Construction, docul’
mentation sufficient to meet the Site and Neighborhood Standards re[’
quired in 24 CFR §92.202.

853.81. Multifamily (Rental Housing) Development (MFD) Program
Requirements.

(a) Eligible activities include the acquisition or refinancing
and New Construction or Rehabilitation of multifamily housing
Developments. Housing assisted with HOME funds must meet all
applicable codes and standards. Additionally, the Development must
meet or exceed the requirements of the Texas Property Code relating
to security devices and other applicable requirements for residential
tenancies, and will adhere to local building codes or if no local building

codes are in place then to the most recent version of the International
Building Code.

(b) Developments involving New Construction will be limited
to no more than 252 total units. This maximum unit limitation also
applies to those Developments which involve a combination of Rehal’
bilitation and New Construction. Developments that consist solely of
acquisition and Rehabilitation or Reconstruction only may exceed the
maximum unit restrictions. The minimum number of units shall be 8
units.

(c) This Program Activity is a CHDO-eligible activity.

(d) A Development receiving funds under this section shall
have a LURA filed and recorded at the time of Loan closing and prior to
any disbursement of HOME funds. The Department may require that
a second LURA be filed and recorded if the restrictions to be placed
on the Development exceed those of the federal requirements. Such
second LURA shall include all of the requirements that exceed the fed[
erally required restrictions.

(e) In addition to the federal restrictions, Developments rel]
ceiving funds under this section must meet the following rent and in[J
come restrictions:

(1) Atleast 20% of the total number of units in the Devel[]
opment must be restricted as HOME units;

(2) Atleast 5% of the total number of units in the Develop (]
ment must be set-aside for households at or below 30% of AMFI and
must have rent restrictions at 30% of AMFI; and

(3) Developments receiving funds under the Persons with
Disabilities set-aside are not required to meet the requirements under
paragraph (1) or (2) of this subsection but must restrict all HOME units
at 50% of AMFI or below and at least 5% of the HOME units at 30%
of AMFTI or below.

(f) Project funds awarded to Developments under this section
shall be structured in the form of a loan or loans as follows:

(1) The interest rate may be as low as 2% provided all re[]
quirements of this chapter and §1.32 of this title (relating to Under[’
writing Rules and Guidelines) are met. To the extent that Match in an
amount of 5% or more of the HOME funds is provided, an interest rate
as low as 0% may be requested;

(2) Unless structured only as an interim construction or
bridge loan, the loan term shall be no less than fifteen (15) years and
no greater than forty (40) years and the amortization schedule shall be
no less than twenty (20) years and no greater than forty (40) years;

(3) Theloan shall be structured with a regular monthly pay [
ment beginning at the end of the construction period and continuing for
the loan term. If the first lien mortgage is a federally insured HUD or
FHA mortgage, the Department may approve a loan structure with an[!
nual payments payable from surplus cashflow provided that the debt
coverage ratio, inclusive of the loan, continues to meet the requirel’
ments in §1.32 of this title. The Board may also approve, on a case-
by-case basis, a cashflow loan structure provided it determines that the
financial risk is outweighed by the need for the proposed housing; and

(4) The loan shall have a deed of trust with a lien position
consistent with the principal amount of the loan in relation to the prin[J
cipal amounts of the other sources of financing. Notwithstanding the
foregoing, the loan shall have a lien position that is superior to any other
sources of financing that have soft repayment structures, non-amortiz[’|
ing balloon notes, are deferred forgivable loans or in which the lender
has an Identity of Interest with any member of the development team.
The Board may also approve, on a case-by-case basis, an alternative
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lien priority provided it determines that the financial risk is outweighed
by the need for the proposed housing.

(g) Closing on the Loan shall be conditioned upon the occurl]
rence of closing with any superior lien holders or any other sources of
funds determined to be necessary for the long-term financial feasibility
of the Development and all due diligence determined by the Depart[]
ment to be prudent and necessary to meet the Department’s rules, the
HOME Final Rule, and to secure the interests of the Department.

(h) When Department funds have a first lien position, assurl]
ance of completion of the development in the form of payment and
performance bonds in the full amount of the construction contract will
be required or equivalent guarantee in the sole determination of the De[]
partment. Such assurance of completion will run to the Department as
obligee. Development Owners also utilizing the USDA §515 program
are exempt from this requirement but must meet the alternative require(’
ments set forth by USDA.

(i) All HOME units required under this section shall be rel’
stricted as "floating" HOME units in accordance with the meaning as[!
cribed by HUD [except for units receiving funds for the development
of units for persons with disabilities i which ease sueh units shall be
designated "fixed" HOME units]. Development Owner must use its
best efforts to distribute units reserved for Low Income Families, Very
Low Income Families and Extremely Low Income Families among unit
sizes in proportion to the distribution of unit sizes in the Property and to
avoid concentration of Low Income Families, Very Low Income Fam[
ilies and Extremely Low Income Families in any area or areas of the
Property.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 15,
2010.

TRD-201006523

Michael Gerber

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 26, 2010
For further information, please call: (512) 475-3916

¢ ¢ ¢

CHAPTER 60. COMPLIANCE ADMINISTRA!!
TION

SUBCHAPTER A. COMPLIANCE
MONITORING

10 TAC §860.101 - 60.127

(Editor’s note: The text of the following sections proposed for repeal
will not be published. The sections may be examined in the offices of the
Texas Department of Housing and Community Affairs or in the Texas

Register office, Room 245, James Earl Rudder Building, 1019 Brazos
Street, Austin, Texas.)

The Texas Department of Housing and Community Affairs (the
"Department") proposes the repeal of 10 TAC Chapter 60, Sub-
chapter A, 8860.101 - 60.127 in order to adopt a new 10 TAC
Chapter 60, Subchapter A, §860.101 - 60.129 which will provide
clarity and additional guidance for owners of affordable housing
properties monitored by the department.

Michael Gerber, Executive Director, has determined that for the
first five year period the repeal is in effect, there will be no fiscal
implications for state or local governments as a result of enforc-
ing or administering the repeal.

Mr. Gerber has also determined that for each year of the first five
years the repeal is in effect, the public benefit anticipated as a
result of enforcing the repeal will be to permit the adoption of new
rules to enhance the State’s ability to provide decent, safe and
sanitary housing administered by the Department. There will be
no effect on small businesses or persons. There is no anticipated
economic cost to persons who are required to comply with the
repeal as proposed. The proposed repeal will not impact local
employment.

The public comment period will be November 26, 2010 through
December 27, 2010 to receive input on this repeal. Written
comments may be submitted to Texas Department of Hous-
ing and Community Affairs, 2011 Rule Comments, P.O. Box
13941, Austin, Texas 78711-3941, by e-mail to the following
address: tdhcarulecomments@tdhca.state.tx.us, or by fax to
(512) 475-3359. ALL COMMENTS MUST BE RECEIVED BY
5:00 P.M. DECEMBER 27, 2010.

The repeal is proposed pursuant to the authority of the Texas
Government Code, Chapter 2306 which provides the Depart-
ment with the authority to repeal rules governing the adminis-
tration of the Department and its programs.

No other statutes, articles, or codes are affected by this proposed
repeal.

§60.101. Purpose and Overview.

860.102. Definitions.

§60.103. Construction Monitoring.

860.104. Recording of Land Use Restriction Agreement (HTC Prop-
erties).

§60.105. Reporting Requirements.

860.106. Record keeping Requirements.

§60.107. Notices to the Department.

860.108. Determination, Documentation and Certification of Annual
Income.

§60.109. Utility Allowances.

860.110. Lease Requirements (HTC and HOME Properties).
860.111. Income at Recertification (Housing Tax Credit Properties).
860.112. Requirements Pertaining to Households with Rental Assis-
tance.

860.113. Onsite Monitoring.

860.114. Monitoring for Social Services.
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860.115. Monitoring for Non-Profit Participation or HUB Participa-

tion.

860.116. Property Condition Standards.

860.117. Notice to Owners.

860.118. Special Rules Regarding Rents and Rent Limit Violations.
860.119. Notices to the Internal Revenue Service (HTC Properties).
860.120. Monitoring Procedures for Housing Tax Credit Properties

After the Compliance Period.

860.121. Material Noncompliance Methodology.

860.122. Previous Participation Reviews.

860.123. Alternative Dispute Resolution (ADR).

§60.124. Liability.

§60.125. Applicability.

§60.126. Temporary Suspension of Previous Participation Reviews.
§60.127. Temporary Suspensions of other Sections of this Subchap-
ter.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on November 15,
2010.

TRD-201006531

Michael Gerber

Executive Director

Texas Department of Housing and Community Affairs
Earliest possible date of adoption: December 26, 2010
For further information, please call: (512) 475-3916

¢ ¢ ¢
10 TAC §860.101 - 60.129

The Texas Department of Housing and Community Affairs (the
"Department") proposes new 10 TAC Chapter 60, Subchapter
A, §860.101 - 60.129 which will provide clarity and additional
guidance for owners of affordable housing properties monitored
by the department.

Michael Gerber, Executive Director, has determined that for the
first five year period the proposed sections are in effect, there
will be no fiscal implications for state or local governments as a
result of enforcing or administering the sections as proposed.

Mr. Gerber has also determined that for each year of the first five
years the sections are in effect, the public benefit anticipated as
a result of enforcing the new sections will be enhanced com-
pliance with formalized policy and all contractual and statutory
requirements. thereby enhancing the State’s ability to provide
decent, safe and sanitary housing administered by the Depart-
ment. There will be no effect on small businesses or persons.
There is no anticipated economic cost to persons who are re-
quired to comply with the sections as proposed. The proposed
sections will not impact local employment.

The public comment period will be November 26, 2010 through
December 27, 2010 to receive input on the proposed new sec-
tions. Written comments may be submitted to Texas Department
of Housing and Community Affairs, 2011 Rule Comments, P.O.
Box 13941, Austin, Texas 78711-3941, by e-mail to the follow-
ing address: tdhcarulecomments@tdhca.state.tx.us, or by fax

to (512) 475-3359. ALL COMMENTS MUST BE RECEIVED BY
5:00 P.M. DECEMBER 27, 2010.

The new sections are proposed pursuant to the authority of the
Texas Government Code, Chapter 2306 which provides the De-
partment with the authority to adopt rules governing the admin-
istration of the Department and its programs.

No other statutes, articles, or codes are affected by the proposed
new sections.

§60.101.

(a) This chapter satisfies the requirement of §42(m)(1)(B)(iii)
Internal Revenue Code (Code) to provide a procedure that will be fol[]
lowed for monitoring for noncompliance with the provisions of the
Code and to notify the IRS of such noncompliance. This chapter is con[
sistent with requirements established under applicable state and federal
laws, rules, and regulations, and the Department will monitor in accorl]
dance with this chapter. Nothing in this chapter serves to waive, alter,
or amend the requirements of any duly recorded Land Use Restriction
Agreement (LURA). A party to a LURA wishing to have the LURA
amended must submit a formal request to the Department, and the Del
partment will review any such request to determine if it is acceptable
and, if acceptable, specify any appropriate requirements for or condil
tions or limitations on any such amendment. The Department monitors
rental Developments receiving assistance under:

(1) the Housing Tax Credit program (HTC);
(2) the HOME Investment Partnerships program (HOME);
(3) the Tax Exempt Bond program (BOND);
(4) the Housing Trust Fund program (HTF);

Purpose and Overview.

(5) the Community Development Block Grant Disaster Rell
covery program (CDBG);

(6) the Tax Credit Assistance Program (TCAP);
(7) the Tax Credit Exchange Program (Exchange); and
(8) the Neighborhood Stabilization Program (NSP).

(b) All properties monitored by the Department are subject
to the Department’s enforcement rules, found in Subchapter C of this
chapter (relating to Administrative Penalties).

(c) Compliance monitoring begins with the commencement of
construction and continues to the end of the long term Affordability
Period. The Compliance and Asset Oversight Division (CAO) monil |
tors to ensure Owners comply with the program rules and regulations,
Chapter 2306, Texas Government Code, the LURA requirements and
conditions, and representations imposed by the Application or award
of funds by the Department. This chapter does not address forms and
other records that may be required of Development Owners by the IRS
or other governmental entities, whether for purposes of filing annual
returns or supporting Development Owner tax positions during an IRS
or other governmental audit.

§60.102.

Definitions.

The following words and terms, when used in this subchapter, shall
have the following meanings, unless the context clearly indicates oth[]
erwise. Other capitalized terms not defined herein are defined in §1.1
of this title (relating to Definitions for Housing Program Activities).
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(1) Affordability Period--The Affordability Period com[]
mences as specified in the Land Use Restriction Agreement (LURA)

(10) Owner--An individual, joint venture, partnership,
limited partnership, trust, firm, corporation, limited liability company,

or federal regulation, or commences on the first day of the Compliance

other form of business organization or cooperative that is approved by

Period as defined by §42(i)(1) in the United States Internal Revenue
Code of 1986 and continues through the appropriate program’s afford-

the Department as qualified to own, construct, acquire, rehabilitate,
operate, manage, or maintain a housing Development, subject to the

ability requirements or termination of the LURA, whichever is earlier.

regulatory powers of the Department and other terms and conditions.

The term of the Affordability Period shall be imposed by the LURA
or other deed restriction and may be terminated upon foreclosure. The
Department reserves the right to extend the Affordability Period for
HOME properties that fail to meet program requirements. During
the Affordability Period the Department shall monitor to ensure

(11)  Substantial Construction-(!
(A) The minimum activity necessary to meet the rel]
quirements of substantial construction for new construction Develop [’
ments will be defined as:

compliance with programmatic rules, regulations, and Application
representations.
(2) Architect of Record--The architect licensed in the jull

(i) delivery of an executed partnership agreement
with the investor or other documents setting for the legal structure and
ownership;

risdiction that the project is located in, who prepares, stamps and signs
the construction documents, and is legally recorded as the architect for
the project.

(3) Continuously Occupied--The same housechold has
resided in the Unit for at least twelve (12) months.

(4) Extended Use Period--With respect to a HTC building,
the period beginning on the first day of the Compliance Period and
ending the later of:

(A) the date specified in the Land Use Restriction
Agreement; or

(B) the date which is fifteen (15) years after the close of
the Compliance Period.

(5) Housing Quality Standards--The property condition

(i) delivery of the executed construction loan and
construction loan agreement;

(iii) completion of the foundation of the clubhouse
(if applicable);

(iv) having all infrastructure permits;

(v) all grading completed (not including landscap'!

(vi) all necessary utilities available at the property;
(vii)
(viii) Ten percent of the construction contract

amount for the Development expended, adjusted for any change orders
and certified by the inspecting architect.

all Right of Way access; and

standards described in 24 CFR §982.401 in the Code of Federal
Regulations.
(6) HTC Development--Sometimes referred to as "HTC

(B) The minimum activity necessary to meet the
requirement of Commencement of Substantial Construction for rehal’
bilitation Developments will be defined as having:

Property." A Development using Housing Tax Credits allocated by the
Department.

(7) HUD regulated Building--The rents and utility all]
lowances of the building are reviewed by HUD on an annual basis.

(8) Material Noncompliance.

(A) A HTC or Exchange Development located within
the state of Texas will be classified by the Department as being in Mall
terial Noncompliance status if the noncompliance score for such Del
velopment is equal to or exceeds a threshold of 30 points in accordance
with the Material Noncompliance provisions, methodology, and point
system in §60.123(1) and (m) of this chapter (relating to Material Non[J
compliance Methodology).

(B) Non-HTC Developments monitored by the Depart[’]

(i) building permits issued or a clearance from the
City stating that building permits are not required,

(if)  a certification that there are no reasonably fore[
seeable issues or circumstances which may prevent or delay the start
and progress of construction or the timely successful completion of re[]
habilitation; and

(iii) at least 20 percent of the construction budget
expended as documented by the inspecting architect.

(12) Unit Type--Units will be considered different Unit
Types if there is any variation in the number of bedroom, bathrooms or
a square footage difference equal to or more than one-hundred twenty
(120) square feet. Example 102(1): A two (2) bedroom/one (1) bath
Unit is considered a different Unit Type than a two (2) bedroom/two

ment with 1 - 50 Low Income Units will be classified as being in MalJ
terial Noncompliance status if the noncompliance score is equal to or

(2) bath Unit. A three (3) bedroom/two (2) bath Unit with 1,000 square
feet is considered a different Unit Type than a three (3) bedroom/two

exceeds a threshold of 30 points. Non-HTC Developments monitored

(2) bath Unit with 1,200 square feet. A one (1) bedroom/one (1) bath

by the Department with 51 - 200 Low Income Units will be classified as
being in Material Noncompliance status if the noncompliance score is

Unit with 700 square feet will be considered equivalent to a one (1)
bedroom/one (1) bath Unit with 800 square feet.

equal to or exceeds a threshold of 50 points. Non-HTC Developments
monitored by the Department with 201 or more Low Income Units will
be classified as being in Material Noncompliance status if the noncom([!
pliance score is equal to or exceeds a threshold of 80 points.

(C) For all programs, a Development will be in Mate[]
rial Noncompliance if the noncompliance is stated in §60.123 of this
chapter to be Material Noncompliance.

(9) Non-HTC Development--Sometimes referred to as
Non-HTC Property. Any Development not utilizing Housing Tax
Credits or Exchange funds.

(13) UPCS--Uniform Physical Condition Standards as del]
veloped by the Real Estate Assessment Center of the U.S. Department
of Housing and Urban Development.

(a) The Department will monitor the entire construction phase
for all applicable requirements according to the level of risk. After Fill
nal Construction during the Affordability Period, the Department will
periodically monitor the Development to assure that the initial complil]
ance review was correct.
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(b) The Department will not provide any funding to any Del]
velopment unless the Owner certifies that the housing Development is,

(c) The Department will not issue Forms 8609 until it receives
the original, properly recorded LURA or has alternative arrangements,

or will be upon completion of construction, in compliance with the fol[]

acceptable to the Department and its counsel in place.

lowing housing laws:

(1) state and federal fair housing laws, including Chapter
301, Property Code, the Texas Fair Housing Act, Title VIII of the Civil
Rights Act of 1968 (42 U.S.C. §§3601, et seq.), and the Fair Housing
Amendments of 1988 (42 U.S.C. §§3601 et seq.);

(2) the Civil Rights Act of 1964 (42 U.S.C. §§2000a, et

(3) the Americans with Disabilities Act of 1990 (42 U.S.C.
§§12101, et seq.); and

(4) Section 504, Rehabilitation Act of 1973 (29 U.S.C.
§§701, et seq.). (§2306.257)

(c¢) Evidence of Commencement of Substantial Construction
must be submitted no later than the deadline established in the Devel[]

requrred to submit evidence of Substantial Construction.

(d) Copies of any construction reports supplied to a syndicator
must be supplied to the Department upon request.

(e) Copies of any reports issued during construction that indil[]
cate changes that affect the representations made during the Applical]
tion process must be supphed to the Department upon request.

(f) Owners are required to submit evidence of construction
completion within thirty (30) days of completion in a format prescribed
by the Department. In addition, the Architect of Record must submit
a certification that the Development was built in compliance with all
applicable laws.

(g) The Department will conduct a final inspection after re[]
ceipt of notification of construction completion. During the inspection,
the Department will confirm that committed amenities have been prol
vided and will inspect for compliance with the applicable laws refer[!
enced in subsection (b) of this section. In addition, a UPCS inspection
may be completed.

(h) Owners will be provided a written notice after the final in[]
spection. If any deficiencies are noted, a ninety (90) day corrective
action period will be provided.

(i) Forms 8609 and final retainage will not be released until
the Owner receives written notice from the Department that all noted
deficiencies have been resolved.

(j) During any construction inspection, if the Owner and the
Department are unable to agree that an identified issue is a violation,
the Owner must request Alternative Dispute Resolution. The process
for engaging ADR is outlined in §60.125 of this chapter (relating to
Alternative Dispute Resolution).

rtIES!

(a) In general, no credit is allowable for a building unless there

§60.105.

Reporting Requirements.

(a) The Department requires reports to be submitted electronil’]
cally through the Department’s web-based Compliance Monitoring and
Tracking System (CMTS) and in the format prescribed by the Depart[
ment. The Electronic Compliance Reporting Filing Agreement and the
Owner’s Designation of Administrator of Accounts forms must be filed
no later than September 1st of the year following the award. The Del]
partment will provide general instruction regarding the electronic trans ]
fer of data. Under special circumstances, the Department may, at its
discretion, waive the online reporting requirements where a hardship
can be demonstrated. In the absence of a written waiver, all Develop(]
ments are required to submit reports online.

(b) Each Development is required to submit an Annual
Owner’s Compliance Report (AOCR). Depending on the property,
some or all of the Report must be submitted. The first AOCR is due
the second year following the award. For example: If a Development
is awarded funds in calendar year 2007, the first report is due in 2009.
The AOCR is comprised of four (4) _s_e_c_t_ipn_s_:

(1) Part A "Owner’s Certification of Program Complil]
ance." All Development Owners must annually certify to compliance
with applicable program requirements. The AOCR Part A shall include
answers to all questions required by Treasury Regulation 1.42-5(b)(1)
or the applicable program rules. In addition, Owners are required to
report on the race and cthnicity, family composition, age, income, use
of rental assistance, disability status, and monthly rental payments of
individuals and families applying for and receiving assistance. HTC
Developments during the Compliance Period will also be required to
provide the name and mailing address of the syndicator in the Annual
Owner’s Compliance Report.

(2) Part B "Unit Status Report." All Developments must
annually report the information related to individual household income,
rent, certification dates and other necessary data to ensure compliance
with applicable program regulations.

(3) Part C"Housing for Persons with Disabilities." The De[]
partment must establish a system that requires Owners of state or fed'|
erally assisted housing Developments with 20 or more housing Units to
report information regarding housing Units designed for persons with
disabilities. The questions on Part C satisfy this requirement.

(4) Part D "Owner’s Financial Certification." Develop[]
ments funded by the Department must annually provide the data
requested in the Owner’s Financial Certification.

(c) Parts A, B and C of the Annual Owner’s Compliance Rel
port must be provided to the Department no later than March 1st of each
year, reporting data current as of December 31st of the previous year
(the reporting year). Part D, "Owner’s Financial Certification," which
includes the current audited financial statements and income and ex[
penses of the Development for the prior year, must be submitted to the
Department no later than the last day of April each year.

is a properly executed LURA in effect at the end of the first year of the
Credit Period. A draftof the proposed LURA must be provrded no later
than September 1st of the calendar year in which the Owner intends to

received after September st will be processed in the same calendar
year.

(b) LURAs will impose the rent and income restrictions iden[]

(d) Any Development for which the AOCR, Part A, "Owner’s
Certification of Program Compliance," is not received or is received
past the due date will be considered not in compliance with this section.
If Part A is incomplete, improperly completed, or is not submitted by
the Development Owner, it will be considered not received and not
in compliance with this section. The Department will report to the
IRS on Form(s) 8823, Low-Income Housing Credit Agencies Report of

tified in the Development’s final underwriting report.

Noncompliance or Building Disposition, any HTC Development that
fails to comply with this requirement.

PROPOSED RULES November 26, 2010 35 TexReg 10381



(e) Department staff will review Part A of the AOCR for com[]
pliance with the requirements of the appropriate program. If it appears

and regulations. In general, retention schedules include but are not
limited to the provision of subsections (c) - (f) of this section.

that the Development is not in compliance based upon the report, the
Owner will be given written notice and provided a corrective action
period to clarify or correct the report. If the Owner does not respond to
the notice, the report will be subject to the sanctions listed in subsec[’
tions (f) and (g) of this section.

() If any required section, or sections (Parts A, B, C or D),

(¢) HTC records must be retained for at least six years after
the due date (with extensions) for filing the federal income tax return
for that year; however, the records for the first year of the Credit Pel]
riod must be retained for at least six years beyond the due date (with
extensions) for filing the federal income tax return for the last year of
the Compliance Period of the building (§1.42-5(b)(2) of the Code).

of the report are not received on or before the deadline for submission
specified in subsection (c) of this section, a notice of noncompliance
will be sent to the Owner, specifying a corrective action deadline. If
the report is not received on or before the corrective action deadline,
the Department shall:

(1) For all HTC properties, issue Form(s) 8823 notifying
the IRS of the violation; and

(2) For all properties, score the noncompliance in accorl]

(d) Retention of records for HOME rental Developments
and the CDBG Disaster Recovery program must comply with the
provisions of 24 CFR §92.508(c), which generally requires retention
of rental housing records for five years after the Affordability Period
terminates.

(e) Housing Trust Fund (HTF) rental Developments must rel
tain tenant files for at least three years beyond the date the tenant moves
from the Development. Records pertinent to the funding of the award,

dance with §60.123 of this chapter (relating to Material Noncompli[’

including but not limited to the Application, Development costs and

ance Methodology).

(g) The Department may assess and enforce the following
sanctions against an Owner who fails to submit the AOCR on or before
March 1st of each year and has multiple, consistent, and/or repeated

documentation, must be retained for at least five years after the Afford-
ability Period terminates.

(f) Other rental Developments funded or administered in
whole or in part by the Department must comply with record retention

violations of failure to submit the AOCR by March 1st of each year:

requirements as required by rule or deed restriction.

(1) alate processing fee in the amount of $1,000; and/or

(2) a HTC Development that fails to submit the required
AOCR for three (3) consecutive years may be reported to the IRS as
no longer in compliance and never expected to comply.

(h) Periodic Unit Status Reports. All Developments must sub[’
mit a Quarterly Unit Status report to the Department through the Com(
pliance Monitoring and Tracking System (CMTS). Quarterly reports
are due in January, April, July, and October on the 10th day of the
month. The report must show occupancy as of the last day of the prel]
vious month for the reporting period. For example, the report due Oc[]
tober 10th should report occupancy as of September 30th. The first

§60.107. Notices to the Department.

(a) Ifany ofthe events in paragraphs (1) - (3) of this subsection
occur, written notice must be provided to the Department within the
timeframes as follows:

(1) Any sale, transfer, exchange, of the Development or
any portion of the Development. Notification must be provided at least
thirty (30) days prior to this event.

(2) The Development suffers in whole or in part a casualty
loss. Notification must be provided within thirty (30) days following
the event of loss using the Department’s Notice of Casualty Loss (for
general casualty losses) or Notice of Disaster Casualty Loss (specific

quarterly report is due January 10, 2011.

(1) Owners are encouraged to continuously maintain current
resident data in the Department’s CMTS. Under certain circumstances,
such as in the event of a natural disaster, the Department may require
all Developments to provide current occupancy data through CMTS.

() Allrental Developments funded or administered by the Dell
partment will be required to submit a current Unit Status Report prior
to an onsite monitoring visit.

(k) Exchange developments must submit form 8609 with lines
7, 8(b), 9(b), 10(a), 10(c) and 10(d) completed thirty (30) days after the
Department issues the executed form(s).

§60.106.

Record Keeping Requirements.

(a) Development Owners must comply with program record-

to loss as a result of a Presidentially Declared Disaster).

(3) Owners of Bond Developments shall notify the Depart [
ment of the date 10 percent of the Units are occupied and the date 50
percent of the Units are occupied within ninety (90) days of such dates.

(b) Owners are responsible for maintaining current informal’
tion (including contact persons, physical addresses, mailing addresses,
email addresses, and phone numbers) for the Ownership entity and
management company in the Department’s Compliance Monitoring
and Tracking System (CMTS). Treasury Regulations require the Del]
partment to notify Housing Tax Credit Owners of upcoming reviews
and instances of noncompliance. The Department will rely on the in[]
formation supplied by the Owner in CMTS to meet this requirement.

keeping requirements. Records must include sufficient information to
comply with the reporting requirements of §60.105 of this chapter (rel

(a) For all rental programs administered by the Department,
annual income shall be determined consistent with the Section 8 Prol

lating to Reporting Requirements) and any additional programmatic
requirements. HTC Development Owners must retain records suffill
cient to comply with the reporting requirements of Treasury Regulation

gram, using the definitions of annual income described in HUD Hand L
book 4350.3 as amended from time to time. At the time of program
designation as a low income household, owners must certify and doc[

1.42-5(b)(1). Records must be kept for each qualified Low Income Unit
and building in the Development, commencing with lease up activities
and continuing on a monthly basis until the end of the Affordability
Period.

(b) Each Development that is administered by the Department

ument household income. In general, all low income households must
be certified prior to move in.

(b) The Department permits Owners to use check stubs or
other firsthand documentation of income and assets provided by the
applicant or household in lieu of third party verification forms. It is

must retain records as required by the specific funding program rules

not necessary to first attempt to obtain a third party verification form
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(c) The Department requires the use of the TDHCA Income
Certification form, unless the property also participates in the Rural

the applicable PHA allowance lists flat fees for any utility, those flat
fees must be included in the calculation of the utility allowance if the

Development or a project Based HUD program, in which case, the other

resident is responsible for that utility. If an Owner chooses to imple[!

program’s income certification form will be accepted.

860.109. Utility Allowances.

(a) The Department will monitor to determine if HTC, HOME,
BOND, HTF, CDBG, NSP, TCAP and Exchange properties comply
with published rent limits which include an allowance for tenant paid
utilities For HTC, TCAP and Exchange buildings if the residents pay

company, ‘and the amount of the bill is based on an allocation method

"ratio utility billing system" (RUBS), this monthly amount will be
c_o_n_s_i_d_e_re_d a mandatory fee. For HTC, TCAP and Exchange buildings,
if the residents pay utilities directly to the owner of the building or to
a third party billing company, and the amount of the bill is based on

an allowance. The rent, plus all mandatory fees, plus an allowance for
those utilities paid by the resident directly to a utility provider, must
be less than the allowable limit. For HOME, BOND, HTF, NSP and
CDBG buildings owners may account for utilities paid directly to the
owner or to a third party billing company in their utility allowance.
Where residents are responsible for some, or all, of the utilities -- other
than telephone, cable, and internet -- Development Owners must use a
utility allowance that complies with both this section and the applical]

methods without written approval from the Department Any such re
quest must include the Utility Allowance Questionnaire found on the
Department’s website.

(b) Rural Housing Service (RHS) buildings or buildings with
RHS assisted tenants. The applicable utility allowance for the Develop [
ment will be determined under the method prescribed by the RHS (or
successor agency). No other utility method described in this section
can be used by RHS buildings or buildings with RHS assisted tenants.

(c) HUD-Regulated buildings layered with any Department
program. If neither the building nor any tenant in the building reD

allowances of the building are reViewed by HUD on an annual basis
(HUD- regulated building) the applicable utility allowance for all

allowance. No other utility method described in this section can be
used by HUD-regulated buildings.

(d) Other Buildings. For all other rent-restricted Units, Devell
opment Owners must use one of the following methods:

(1) The utility allowance established by the applicable Pub(]
lic Housing Authority (PHA) for the Section 8 Existing Housing Pro[
gram. The Department will utilize Texas Local Government Code
Chapter 392 to determine which PHA is the most applicable to the Del
velopment. If the PHA publishes different schedules based on building
type, the owner is responsible for implementing the correct schedule
based on the development’s building type(s). Example 109(1): The
applicable PHA publishes a separate utility allowance schedule for
Apartments (5+ units), one for Duplex/Townhomes and another for
Single Family Homes. The development consist of twenty (20) build-
ings, ten (10) of which are Apartments (5+ units) and the other ten (10)
bmldmgs are Duplexes. The owner must use the correct schedule for

schedule specrﬁcally for energy efficient units, the owner must demon ]
strate that the building(s) meet the housing authority’s specifications for
energy efficiency on an ongoing basis. If the property is located in an
area that does not have a municipal, county or regional housing author!(
ity that publishes a utility allowance schedule for the Section 8 Existing
Housing Program, owners must select an alternative methodology. If

ment a methodology as described in paragraph (2), (3), (4), or (5) of
this subsection, for Units occupied by Section 8 voucher holders, the
utility allowance remains the applicable PHA utility allowance establ
lished by the PHA from which the household’s voucher is received.

(2) A written estimate from a local utility provider. If there
are multiple utility companies that service the Development, the local

residents of the Development requesting the methodology ‘The Del
partment will use the Texas Electric Choice website: http://www.pow![
ertochoose.org/ to verify the availability of service. If the utility com[
pany is not listed as a provider in the Development’s ZIP code, the rel!
quest will be denied. Additionally, the estimate must be signed by the

charges" for providing the utility service. Receipt of the information
from the utility provider begins the ninety (90) day period after which

be found at http:/ www. huduser. org/portal/resources/utilmodel html
(or successor URL). The rates used must be no older than the rates
in effect sixty (60) days prior to the beginning of the ninety (90) day
period in which the Owner intends to implement the allowance. For
Owners calculating a utility allowance under this methodology, the
model, along with all back-up documentation used in the model, must
be submitted to the Department, on a CD, within the timeline described
in subsection (f) of this section. The date entered as the "Form Date"
on the "Location" tab of the spreadsheet will be the date used to begin
the ninety (90) day period after which the new utility allowance must
be used to compute gross rent.

(4) An energy consumption model. The utility consumpl|
tion estimate must be calculated by a properly licensed mechanical
engineer or an individual holding a valid Residential Energy Service
Network (RESNET) or Certified Energy Manager (CEM) certification.
The individual must not be related to the Owner within the meaning
of §267(b) or §707(b) of the Code. The utility consumption estimate
must, at minimum, take into consideration specific factors that include,
but are not limited to, Unit size, building orientation, design and mal!
terials, mechanical systems, appliances, and characteristics of building
location. The ninety (90) day period after which the new utility alll
lowance must be used to compute gross rent will begin sixty (60) days
after the end on the last month of the twelve (12) month period for
which data was used to compute the estimate.

(5) An allowance based upon an average of the actual use
of similarly constructed and sized Units in the building using actual
utility usage data and rates, provided that the Development Owner has
the written permission of the Department. This methodology is referred
to as the "Actual Use Method."

(e) For a Development Owner to use the Actual Use Method
they must:

(1) provide a minimum sample size of usage data for at
least five (5) Continuously Occupied Units of each Unit Type or 20
percent of each Unit Type whichever is greater. Example 109(2): A
Development has twenty (20) three bedroom/one bath Units, and eighty
(80) three bedroom/two bath Units. Each bedroom/bathroom equiva-
lent Unit is within 120 square feet of the same floor area. Data must be
supplied for at least five (5) of the three bedroom/one bath Units, and
sixteen (16) of the three bedroom/two bath Units. If there are less than
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five (5) Units of any Unit Type, data for 100 percent of the Unit Type
must be provided.

(2) the following information must be scanned onto a CD
and submitted to the Department no later than the beginning of the
ninety (90) day period in which the Owner intends to implement the

(5) Receipt of approval from the Department will begin the
ninety (90) day period after which the new utility allowance must be
used to compute gross rent.

(6) For newly constructed Developments or Developments
that have Units which have not been continuously occupied, the Del!

allowance, reflecting data no older than sixty (60) days prior to the

partment, on a case by case basis, may use consumption data for Units

ninety (90) day implementation period. Example 109(3): The utility

provider releases the information regarding electric usage at Westover

of similar size and construction in the geographic area to calculate the
utility allowance.

Townhomes on February 5, 2010. The data provided is from Febru-

information to the Department no later than March 31, 2010 for the
information to be valid.

(A) An Excel spreadsheet listing each Unit for which

(f) Effective dates. If the Owner uses the methodologies as de[]
scribed in subsection (b), (¢), or (d)(1) of this section, any changes to the
allowance can be implemented immediately, but must be implemented
for rent due ninety (90) days after the change. For methodologies as
described in subsection (d)(2) - (5) of this section, the allowance canl(]

data was obtained to meet the minimum sample size requirement of a

not be implemented until the estimate is submitted to the Department

Unit Type, the number of bedrooms, bathrooms and square footage for
each Unit, the household’s move-in date, the actual kilowatt usage, for

and is made available to the residents by posting in a common area of
the leasing office at the Development. This action must be taken by

each Unit for which data was obtained, and the rates in place at the time

the beginning of the ninety (90) day period in which the Owner intends

of the submission.

(B) A copy of the request to the utility provider (or
billing entity for the utility provider) to provide usage data.

(C) All documentation obtained from the utility

to implement the utility allowance. With the exception of the method [
ology described in subsection (d)(5) of this section, if a response is
not received by the Department within the ninety (90) day period, the
Owner may temporarily use the submission as a safe harbor until the
Department provides written authorization (the Owner cannot assume

provider (or billing entity for the utility provider) and/or copies of

that the allowance is approved by the Department but can operate in

actual utility bills gathered from the residents, including all usage data
not needed to meet the minimum sample size requirement and any

allowance to the Department and make it available to the residents will

written correspondence from the utility provider.

(D) Therent roll showing occupancy as of the end of the
month for the month in which the data was requested from the utility

result in a finding of noncompliance.

(g) Requirements for Annual Review. Owners utilizing the
methods described in subsections (b) and (c) of this section must

provider.

(E) Documentation of the current utility allowance used
by the Development.

ment will determine if the Development Owner has provided the minil

demonstrate the utility allowance has been reviewed annually. Any
change in the method described in subsection (d)(1) of this section
can be implemented immediately, but must be implemented for rent
due ninety (90) days after the change. Owners utilizing the methods
described in subsection (d)(2) - (5) of this section must submit to the
Department, once a calendar year, copies of the utility estimate and

mum information necessary to calculate an allowance using the Actual

simultaneously make the estimate available to the residents by posting

Use Method. If'so, the Department shall calculate the utility allowance
for each bedroom size using the following guidelines:

(5) of each Unit Type, all data will be used to calculate the allowance.
(B) If more than twelve (12) months of data is provided

the estimate in a common area of the leasing office at the Development.
Changes in utility allowances cannot be implemented until the estil]
mate has been submitted to the Department and made available to the
residents by posting in the leasing office for a ninety (90) day period.
The back-up documentation required by the methodology the Owner
has chosen must be submitted to the Department for approval no later

for any Unit, only the data for the most current twelve (12) months will
be averaged.

(C) The allowance will be calculated by multiplying the
average units of measure for the applicable utility (i.e. kilowatts over
the last twelve (12) months by the current rate) for all Unit Types
within that bedroom size. For example: If sufficient data is supplied
for eighteen (18) two bedroom/one bath Units, and twelve (12) two

than October 1st; however, the Department encourages Owners to
submit documentation prior to the October 1st deadline in order to
ensure that the Department has adequate time to review and respond
to the Owner’s estimate.

(h) Combining Methodologies. With the exception of HUD
regulated buildings and RHS buildings, Owners may combine any
methodology described in this section for each utility service type paid

bedroom/two bath Units, the data for all 30 Units will be averaged to

directly by the resident and not by or through the Owner of the building

calculate the allowance for all two bedroom Units.

(D) The allowance will be rounded up to the next whole
dollar amount. If allowances are calculated for different utilities, each

and then added together for the total allowance.

(E) Ifthe data submitted indicates zero (0) usage for any
month, the data for that Unit will not be used to calculate the Utility
Allowance.

(4) The Department will complete its evaluation and cal'!
culation within forty-five (45) days of receipt of all the information
requested in paragraph (2) of this subsection.

(electric, gas, etc.). For example: If residents are responsible for
electricity and gas, an Owner may use the appropriate PHA allowance
to determine the gas portion of the allowance and use the Actual Use
Method to determine the electric portion of the allowance.

(i) Increases in Utility Allowances for Developments with
HOME funds. Unless otherwise instructed by HUD, the Department

same manner as Housing Tax Credit.

(j) The owner shall maintain and make available for inspecl
tion by the tenant the data upon which the utility allowance schedule is
calculated. Records shall be made available at the resident manager’s
office during reasonable business hours or, if there is no resident man_|
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ager, at the dwelling Unit of the tenant at the convenience of both the
apartment owner and tenant.
§60.110. Lease Requirements (HTC and HOME Properties).

(a) For HTC properties, Revenue Ruling 2004-82 prohibits the
eviction or termination of tenancy of low income households for other
than good cause throughout the entire Affordability Period, and for

is identified with the initial certification. Failure to complete the AEC
form will result in a noncompliance finding under, "Failure to maintain
or provide Annual Eligibility Certification" and scored in the Depart[]
ment’s Compliance Status System as applicable.

(b) Recertification Requirement for Mixed Income HTC, Ex [
change and TCAP Developments: HTC projects (as defined on Part

three (3) years after termination of an extended low-income housing

2007 shall specrﬁcally state in the lease or in an addendum attached to

11 quest1on 8b of IRS form 8609) with Market Units must complete
annual income recertifications. See §60.112 of this chapter (relating
to Managing Additional Income and Rent Restrictions for HTC, Ex[

the lease that evictions or terminations of tenancy for other than good
cause are prohibited.

(b) For HOME properties, the HOME Final Rule prohibits
Owners from evicting low income residents or refusing to renew a
lease except for serious or repeated violations of the terms and conl
ditions of the lease, for violations of applicable federal, state or local

change and TCAP Developments) for maintaining compliance with the
Available Unit Rule.

(c) Student Requirements for HTC, Exchange and TCAP Del[]
velopments: Changes to student status reported by the household at
anytime during their occupancy or on the AEC require the Owner to
determine if the household continues to be eligible under the HTC pro(

law, for completion of the tenancy period for transitional housing, or
_____ To terminate tenancy, the Owner must serve
written notice to the tenant spec1fymg the grounds for the action

gram. During the Compliance period, if the household is comprised of
full-time students, the household must meet a HTC program exception,
and documentation must be maintained in the household’s file. The Del]

at least thirty (30) days before the termination of tenancy. Owners
executing or renewing leases after November 1, 2007 shall specifically
state in the lease or in an addendum attached to the lease that evictions

velopment must have a statement in a lease addendum (or in their lease
contract) that requires households to report changes in their student
status. During the Compliance Period, Noncompliance with this sec[]

or non-renewal of leases for other than good cause are prohibited (24
CFR §92.253).

(c) The Department does not determine if an Owner has good
cause or if a resident has violated the lease terms. If there is a challenge
to a good cause eviction, that determination will be made by a court
of competent jurisdiction or an agreement of the parties in arbitration.
The Department will rely on the court decision or the agreement of the
parties.

(d) HTC and BOND properties must use a lease or lease ad[]
dendum that requires households to report changes in student status.

(e) Owners of Housing Tax Credit Developments are prohib[]
ited from locking out or threatening to lock out any Development res(]
ident, or seizing or threatening to seize the personal property of a res[]
ident, except by judicial process, for the purposes of performing necl]
essary repairs or construction work, or in cases of emergency. These
prohibitions must be included in the lease or lease addendum.

860.111. Annual Recertification for all Programs and Student Re-
quirements for HTC Exchange TCAP and BOND Developments

HTC, Exchange and TCAP Developments

(1) Regardless of the requirements stated in a LURA, the
Department will not monitor to determine if 100 percent low income
Housing Tax Credit Developments perform annual income recertifi]
cations. Households will maintain the designation they had at initial
certification.

(2) To comply with HUD reporting requirements, once evD

from each household ‘that reports the following: the number of house[]
hold members, age, ethnicity, race, disability status, rental amounts and

rental assistance (if any). In addition, the self certification will collect

information about student status to establish ongoing compliance with

the HTC program. The Development must collect this self certification

information on the Department’s Annual Eligibility Certification form

(AEC) and must maintain the certification in all household files.

(3) One-Hundred percent low income Housing Tax Credit
Developments that continue to complete annual income recertifications
are required to obtain the AEC form described above and maintained
it in all household files. The Department will not review recertifical’l
tion documentation during a monitoring review unless noncompliance

tion will result in the issuance of IRS Form(s) 8823 reporting noncom[’
pliance under, "Low-income Units occupied by nonqualified full-time
students" and scored in the Department’s Compliance Status System
as applicable. Regardless of the requirements stated in a LURA, after
the Compliance Period, the Department will not monitor to determine
if households meet the student requirements of the Housing Tax Credit
program.

(d) Recertification Requirements for BOND Developments:
Regardless of the requirements stated in a LURA the Department
will not monitor to determine if 100 percent income restricted Bond
developments (all units required to be leased to low-income and
cligible tenants) perform annual income recertifications. Households
will maintain their designation they had at initial certification.

(e) Student Requirements for BOND Developments: Bond
Developments must continue to annually screen households for stul’
dent status. The Owner must use the Department’s Certification of Stu’
dent Eligibility form and it must be maintained in the household’s file.
Changes to student status that the household reports at anytime during
their occupancy or during annual screening for student status, require
the Owner to determine if the household continues to be eligible un[J
der the Bond program. If the household is comprised of full-time stu[’
dents then the household must meet a program exception, which must
be documented and maintained in the household’s file. If the household
is not an eligible student household, it may be possible to re-designate
the full-time student household to a Eligible Tenant (ET). The Devel
opment must have a statement in a lease addendum (or in their lease
contract) that requires households to report changes in their student
status. Noncompliance with this section will result in a noncompliance
finding under, "Low-income Units occupied by nonqualified full-time
students" and scored in the Department’s Compliance Status System as
applicable.

(f) Recertification Requirements for HOME Developments:

(_) For HOME Investment Partnership Developments in

Rule, regardless of the requ1rements stated in a LURA, recertification
requirements will be monitored as shown in paragraph (2)(A) - (F) of
this subsection.

(2) HOME Developments must complete a recertification
with verifications of each HOME assisted Unit every sixth year of the
Development’s affordability period. For purposes of this section the
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beginning of a HOME Development affordability period is the effective
date on the first page of the HOME LURA. For example: A HOME

(6) One-hundred percent low income HOME Develop[]
ments layered with other Department affordable housing programs,

Development with a LURA effective date of May 2001 will have the

that contain household’s with income greater than 80 percent at

sixth year of the affordability period determined in Example 111(1):
(A) Year 1: May 2001 - April 2002
(B) Year 2: May 2002 - April 2003
(C) Year 3: May 2003 - April 2004
(D) Year 4: May 2004 - April 2005
(E) Year 5: May 2005 - April 2006
(F) Year 6: May 2006 - April 2007
(3) In the scenario in paragraph (2) of this subsection, all

recertification, must be designated as OI under the HOME program.
The rent charged must be the lesser of 30 percent of the household’s

adjusted income or the gross rent allowable under the other program’s
rent limit. The Development must maintain compliance with all
applicable program rent requirements. Noncompliance with this
section will result in a noncompliance finding of, "Household income
increased above 80 percent at recertification and owner failed to
properly determine rent" and scored in the Department’s Compliance
Status System as applicable.

(g) Recertification Requirements for One-Hundred HTF Del)
velopments: Regardless of the requirements stated in a LURA, the

households in HOME Units must be recertiﬁed with source documenﬂ

Department will not monitor to determine if 100 percent low income

to the Development in 2005. In the 1nterven1ng years the Development

Housing Trust Fund Developments performed annual income recertifi
cations. The household will maintain its initial low-income designation

must collect a self certification from each household that is assisted

at move in and throughout the household’s occupancy i.e. (Extremely

with HOME funds. The form must report the following: the number
of household members, age, income and assets, ethnicity, race, disabil[

Low Income, Very Low Income and Low Income) provided that the
Owner does not charge gross rent in excess of the applicable rent limit.

ity status, rental amounts and rental assistance (if any). The Develop[]
ment must use the Department’s Income Certification form to collect

this information and it must be maintained in the household’s file. Non[
compliance with this section will result in a noncompliance finding of,

"Owner failed to maintain or provide tenant annual income recertifil’
cation" and scored in the Department’s Comphance Status System as

applicable. If the household reports on their self certification that their

houschold income is above the current 80 percent applicable income

limit or there is evidence that the household’s written statement failed to

completely and accurately provide information about the household’s

characteristics and/or income, then a recertification with verifications

is required.

(4) Fixed HOME Developments (defined as 100 percent of
the Units in the Development are HOME assisted), that contain house [
holds with an annual income greater than the 80 percent applicable in[
come limit at recertification must be designated as over income (OI)
and the rent charged must be 30 percent of the household’s adjusted in[]
come. The Next Available Unit must be leased to a household with an
income and rent less than either the Low or High HOME limit depend (]
ing on what designation the Development needs to maintain complil

(h) Recertification Requirements for HTF Developments with
Market units: Housing Trust Fund Developments with Market Units
in one or more buildings (as evidenced in their LURA) must perform
annual income recertifications of all households residing in Program
Units. The HTF program requires Developments to comply with the
Available Unit Rule. If a household’s income exceeds 140 percent of
the recertification limit (highest income tier), the household must be
redesignated as OI and the Next Available Unit on the property must
be leased to a household with an income and rent less than the (EVI,
VL and LI) limit depending on what designation the property needs
to maintain compliance with the LURA. The OI household may be
redesignated in accordance with lease terms as Market once the OI Unit
is replaced with another low-income Unit.

(i) Recertification Requirements for CDBG and NSP Devel[]
opments: A CDBG or NSP Developments are not required to perform
annual recertifications unless the CDBG and NSP LURAs specifies this
requirement.

§60.112. Managing Additional Income and Rent Restrictions for
HTC, Exchange and TCAP Developments.

ance with the HOME LURA. Noncompliance with this section will re[!
sult in a noncompliance finding of "Household income increased above
80 percent at recertification and owner failed to properly determine
rent" and scored in the Department’s Compliance Status System as ap [

plicable.

(5) Floating HOME Developments with Market Units (del’]
fined when only a percentage of the Units are HOME assisted), that
contain houscholds with income greater than 80 percent at recertifical |
tion must be designated as OI and the rent charged will be the lesser of
30 percent of the household’s adjusted income or comparable Market
rent. The Next Available non-HOME Unit on the Development must
be leased to a household with income and rent less than either the Low
or High HOME limit depending on what designation the Development
needs to maintain compliance with the HOME LURA. The OI house
hold may be redesignated as Market once the OI Unit is replaced with
another low-income Unit and in accordance with the lease terms. A 30
day written notice of a rent increase must be provided to the Ol housel
hold. Noncompliance with this section will result in a noncompliance
finding of, "Household income increased above 80 percent at recertifi[|
cation and owner failed to properly determine rent" and scored in the
Department’s Compliance Status System as applicable.

Q Under the Code, HTC Development Owners elect a miniD

restrlcted to the 50 percent income and rent limit, or 40 percent of the
Units restricted at the 60 percent income and rent limits). The min[J
imum set-aside elected sets the maximum income and rent limits for
the low-income units on the Development. Many Developments have
additional income and rent requirements (i.e. 30 percent, 40 percent
and 50 percent) that are lower than the minimum set-aside requirement.
This requirement is referred to as "additional occupancy restrictions"
and is reflected in the Development’s Land Use Restriction Agreement
(LURA). The Department will examine the actual gross rent and in_|
come levels of all households to determine if the additional income
and rent requirements of the LURA are met.

form annual recertification, regardless of the requlrements stated in the
Development’s LURA, the additional rent and occupancy restrictions
will be monitored as follows:

(1) Households initially certified at the 30 percent income
and rent limits. Households will maintain their designation they had
at initial move-in. The Unit will continue to meet the 30 percent set-
aside requirement provided that the Owner does not charge gross rent
in excess of the 30 percent rent limit. When the houschold vacates the
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Unit, the next available Unit on the property is leased to a household
with an income and rent less than the 30 percent limit.

(2) Households initially certified at the 40 percent income
and rent limits. Households will maintain their designation they had
at initial move in. The Unit will continue to meet the 40 percent set-

aside requirement provided that the Owner does not charge gross rent

building as a separate project, as defined on Part II, question 8b of the
8609 form, households must be certified as low-income (determined
by the Development’s minimum set-aside election) prior to moving to
another building on the property.

(b) Household Transfers for Mixed Income HTC and TCAP
Developments. For Housing Tax Credit Developments that are Mixed

in excess of the 40 percent rent limit. When the household vacates the
Unit, the next available Unit on the property is leased to a household

Income with Market Units, a household may transfer to another build ()
ing in the same project, as defined as a multiple building project on Part

with an income and rent less than the 40 percent limit.

(3) Households initially certified at the 50 percent income
and rent limits. Households will maintain their designation they had
at initial move in. The Unit will continue to meet the 50 percent set-
aside requirement provided that the Owner does not charge gross rent
in excess of the 50 percent rent limit. When the household vacates the
Unit, the next available Unit on the property is leased to a household
with an income and rent less than the 50 percent limit.

(c) Mixed Income Housing Tax Credit Developments with
Market Units will be monitored as follows:

(1) The Housing Tax Credit program requires Mixed In[]

II of the IRS form 8609. if the household was not Over Income at the

time of the last annual income recertification. If the Owner elected to

treat each building as a separate project, as defined on Part II of the IRS

form 8609, households must be certified as low-income (determined by

the Development’s minimum set-aside election) prior to moving to an(]
other building on the property.

(c) BOND, HTF, HOME, CDBG and NSP for Household
Transfers. For BOND, HTF, HOME, CDBG and NSP Developments
that are 100 percent low-income, a household may transfer to any Unit
within the Development. If the Development has Market Units in one
or more buildings (as evidenced in their LURA), a household may
transfer to any Unit within the Development as long as the household

come Developments with Market Units to comply with the Available
Unit Rule. When a household’s income at recertification exceeds 140

is income certified for the new Unit prior to transfer. The household
must be redesignated under the current income limit for each program

percent of the applicable current income limit elected by the minimum

requirement(s). If the Development is layered with Housing Tax

set-aside, the owner must comply with the Available Unit Rule and
lease the next available unit (same size or smaller) in the bulldmg to
a low-income household to maintain compliance. For HTC Develop[]

ments that are required to perform annual recertifications, the additional
rent and occupancy restrictions will be monitored as follows:

(A) Households initially certified at the 30,40 or 50 per[]

Credits, default to transfer guidelines under the HTC rules.

(d) Household Transfers in the Same Building for all Prol]
grams. A Household may transfer to a new Unit within the same
building. The unit designations will swap status. Example 113(1):
Building 1 has 4 low-income Units. Units 1 through 3 are occupied by
low-income households and Unit 4 is a vacant low-income unit. The

cent income and rent limits;

(B) Households will maintain the designation they had
at initial move in unless the household’s income exceeds 140 percent
of the highest income tier established by the minimum set-aside. The

household in Unit 2 moves to Unit 4 and the Unit designations swap
status. Unit 2 is now a vacant low-income unit.

860.114. Requirements Pertaining to Households with Rental Assis-
tance.

Unit will continue to meet the designation that had at initial certification
provided that the Owner does not charge gross rent in excess of the
additional rent and occupancy rent limit;

(C) The household will not be required to vacate the
Unit for other than good cause. When the household vacates the Unit,
the next available Unit on the property must be leased so as to meet the
property’s additional rent and occupancy restrictions;

(D) If the household’s income exceeds 140 percent of
the highest income tier established by the minimum set-aside the house[]
hold must be redesignated as over-income (OI) and the Next Available
Unit Rule must be followed. Example 112(1): A household was ini-
tially certified at the 40 percent income limit at move in. The house-
hold’s income increases at recertification above the 40 percent income
limit to the 50 percent income limit. The Unit will continue to meet
the 40 percent set-aside requirement provided that the Owner does not

charge rent in excess of the 40 percent rent limit. When the household
vacates the Unit, the Next Available Unit on the property is leased to a
household with an income and rent less than the 40 percent limits.

(2) This subsection does not require HTC Developments
to lease more Units under the additional occupancy restrictions than
established in their LURA.

§60.113.

(a) Household Transfers for One-Hundred percent HTC and
TCAP Developments. For Housing Tax Credit Developments that are
100 percent low-income, a household may transfer to any Unit within
the same project, as defined as a multiple building project on Part II,
question 8b of the IRS form 8609. If the Owner elected to treat each

Household Unit Transfer Requirements for all Programs.

(a) The Department will monitor to ensure Development Own/
ers comply with §2306.269 and §2306.6728, Texas Government Code,
regarding residents receiving rental assistance under §8, United States
Housing Act of 1937 (42 U.S.C. §l437f)

(b) The policies, standards and sanctions established by this
section apply only to:

(1) multifamily housing developments that receive the fol[
lowing assistance from the Department on or after January 1, 2002
(§2306.185 of the Texas Government Code):

(A) aloan or grant in an amount greater than 33 percent

of the market value of the Development on the date the recipient took
legal possession of the Development; or

33 percent of the market value of the Development on the date the
recipient took legal title to the Development;

(2) multifamily rental housing Developments that applied
for and were awarded housing tax credits after 1992;

(3) housing developments that benefit from the incentive
program under §2306.805 of the Texas Government Code; and

(4) housing Developments that receive funding from the
HOME program (24 CFR §92.252(d)).

(c) Owners of multifamily rental housing developments de’
scribed in subsection (a) of this section are prohibited from:

(1) excluding an individual or family from admission to
the Development because the individual or family participates in the
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HOME Tenant Based Rental Assistance Program or the housing choice
voucher program under Section 8, United States Housing Act of 1937

viewed on an annual basis to determine if changes should be made and
plans must be updated every five (5) years to fully capture demographic

(42 U.S.C. §1437f); and

(2) using a financial or minimum income standard for an
individual or family participating in the voucher program that requires

changes in the housing’s market area.

(D) Records of marketing efforts must be maintained
for review by the Department during onsite monitoring visits. Exam-

the individual or family to have a monthly income of more than 2.5

ple 114(3): The Owner keeps copies of all quarterly correspondence

times the individual’s or family’s share of the total monthly rent payable
to the Owner of the Development A houschold participating in the

mailed to the contacts or community groups identified in the Affirmative
Marketing Plan. The letters are dated and addressed and show that the

voucher program or receiving any other type of rental assistance may

Owner is actively marketing vacancies, or a waiting list to the groups

not be required to have a minimum income exceeding $2,500 per year.

(d) To demonstrate compliance with this section, Owners
shall:

(1) State in their leasing criteria that the Development will
comply with state and federal fair housing and antidiscrimination laws;

(2) Apply screening criteria uniformly (rental, credit,

identified in the Owner’s plan. Failure to maintain a reasonable Affir-
mative Marketing Plan and documentation of marketing efforts on an
annual basis will result in a finding of noncompliance.

(E) If a property does not have any vacant units, Affir(]
mative Marketing is still required and Owners must maintain a waiting
list. If a property does not have any vacancies and the waiting list is
closed, Affirmative Marketing is not required.

and/or criminal history), including employment policies, and in a
manner consistent with the Texas and Federal Fair Housing Acts,
program guidelines, and the Department’s rules;

(3) Approve and distribute an Affirmative Marketing Plan

(F) In accordance with 24 CFR §92.253(d) of the
HOME Final Rule, Owners of HOME developments must maintain a
written waiting list and tenant selection criteria. Failure to maintain
these documents will result in a finding of noncompliance.

that will be used to attract prospective applicants of all minority and
non-minority groups in the housing market area regardless of their race,
color, religion, sex, national origin, disability, familial status, or relil’
gious affiliation. Racial groups to be marketed to may include White,
African American, Native American, Alaskan Native, Asian, Native
Hawaiians or Other Pacific Islanders. Other groups in the housing mar(’
ket area who may be subject to housing discrimination include, but
are not limited to, Hispanic or Latino groups, persons with disabilities,
families with children, or persons with different religious affiliations.
The Affirmative Marketing plan must be provided to the property man/J
agement and onsite staff. Owners are encouraged to use HUD Form
935.2A, and may use any version of this Form as applicable. The AfT]
firmative Marketing Plan must identify the following:

(A) Which group(s) the Owner believes are least likely
to apply for housing at the Development without special outreach. All
Developments must select persons with disabilities as one of the groups
identiﬁed as least likely to apply When identifying racial/ethnic mi:

teristics of the housmg s market area should be considered. Example
114(1): An Owner obtains census data showing that 6.5 percent of the

city’s total population are identified as Asian Americans. However, the
Owner’s demographic data for the Development shows that zero (0)
Asian American households are represented. The Owner chooses to
identify Asian American groups as one of the groups least likely to ap-
ply at the Development without special outreach.

(B) Procedures that will be used by the Owner to in[’]
form and solicit applications from persons who are least likely to apply.
Specific media and community contacts that reach those groups desig!|
nated as least likely to apply must be identified (community outreach
contacts may include neighborhood, minority, or women’s organizalJ
tions, grass roots faith-based or community-based organizations, labor
unions, employers, public and private agencies, disability advocates, or
other groups or individuals well known in the community that connect
with the identified group(s)). Example 114(2): An Owner has identified
the disabled as least likely to apply and has decided to send letters on
a quarterly basis to the Case Manager at a non-profit organization co-
ordinating housing for developmentally disabled adults. Additionally,
the Owner will advertise upcoming vacancies in a monthly newsletter
circulated by an organization serving the hearing impaired.

(C) How the Owner will assess the success of Affirl(]
mative Marketing efforts. Affirmative Marketing Plans should be re[]

§60.115. Onsite Monitoring.

(a) The Department may perform an onsite monitoring review
of any low income Development, and review and photocopy all docul
ments and records supporting compliance with Departmental programs
through the end of the Compliance Period or the end of the period
covered by the LURA, whichever is later. The Development Owner
shall permit the Department access to the Development premises and
records.

(b)  The Department will perform onsite monitoring reviews of
each low income Development. The Department will conduct:
(1) the first review of HTC, Exchange and TCAP Devel ]
opments by the end of the second calendar year following the year the
last building in the Development is placed in service;

(2) the first review of all other Developments as leasing
Ccommences;

(3) subsequent reviews at least once every three years durl]
ing the Affordability Period;

(4) aphysical inspection of the Development including the
exterior of the Development, Development amenities, and an interior
inspection of a sample of Units; and

(5) limited reviews of physical conditions, including follJ
low-up inspections to verify completion of reported corrective action,
may be conducted without prior notice (unless access to tenant units
is required, in which case at least forty-eight (48) hours notice will be

provided).

(¢) The Department will perform onsite file reviews and mon[

itor:

(1) asampling of the low income resident files in each Del]
velopment, and review the income certifications;

(2) the documentation the Development Owner has rel]
ceived to support the certifications; and

(3) the rent records and any additional information that the
Department deems necessary.

(d) Attimes other than onsite reviews, the Department may re[”
quest for review, in a format designated by the Department, information
on tenant income and rent for each Low Income Unit and may require
a Development Owner to submit copies of the tenant files, including
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copies of the income certification, the documentation the Development
Owner has received to support that certification, and the rent record for

Physical Condition Standards (UPCS) to determine compliance with
property condition standards. In addition, Developments must comply

any low income tenant.

(¢) The Department will select the Low Income Units and ten[!
ant records that are to be inspected and reviewed. Original records are
required for review. The Department will not give Development Own[]

with all local health, safety, and building codes. The Department may
contract with a third party to complete UPCS inspections.

(b) Housing Tax Credit Development Owners are required by
Treasury Regulation 1.42-5 to report (through the Annual Owner’s

ers advance notice that a particular Unit, tenant record, or a particular
year will be inspected or reviewed. However, the Department will give

Compliance Report) any local health, safety, or building code viola !
tions. HTC Developments that fail to comply with local codes shall be

reasonable notice to the Development Owner that an onsite inspection

reported to the IRS.

or a tenant record review will occur so the Development Owner may
notify tenants of the inspection or assemble original tenant records for
review. If a credible complaint of fraud or other egregious noncom[’
pliance is received, the Department reserves the right to conduct unan(|
nounced onsite monitoring visits.

§60.116. Monitoring for Social Services.
(a) IfaDevelopment’s LURA requires the provision of social

(¢) The Department will evaluate UPCS reports in the follow[ !
ing manner:
(1) A finding of Major Violations will be cited if:
(A) Life threatening health, safety, or fire safety hazards
are reported on the Notification of Exigent and Fire Safety Hazards Ob[]
served form and are not corrected within twenty-four (24) hours of the

services, the Department will confirm this requirement is being met.

inspection with notification submitted to the Department within sev[]

Owners are required to maintain sufficient documentation to evidence
that services are actually being provided. Documentation will be rel]

enty-two (72) hours of the inspection. Failure to notify the Department
within seventy-two (72) hours of the correction of any exigent health

viewed during onsite visits and must be submitted to the Department

and safety or fire safety hazards listed on the Notification will result in

upon request. Example 116(1): The Owner’s LURA requires provision
of on-site daycare services. The Owner maintains daily sign in sheets

a finding of Major Violations of the Uniform Physical Condition Stan[]
dards for the Development; or

to demonstrate attendance and keeps a roster of the households that are
regularly participating in the program. The Owner also keeps copies
of all newsletters and fliers mailed out to the Development tenants that
reference daycare services.

(b) Supportive services must be fully implemented prior to the
issuance of IRS forms 8609 for the Housing Tax Credit program. If an
Owner wishes to change the scope of services provided, prior approval
from the Department is necessary. The Department, upon review of the
Owner’s request and the Development’s original application, may also
require the Owner to submit a proposed amendment to the LURA. It is
not necessary to obtain prior written approval to change the provider
of services unless the scope of services is being changed. Failure to
comply with the requirements of this section shall result in a finding of
noncompliance.

§60.117.

Monitoring for Non-Profit Participation or HUB Participa-

(B) An overall UPCS score of less than 70 percent (69

or

(3) Findings of both Major and Minor Violations will be
assessed if deficiencies reported meet the criteria for both.

(d) The Department is required to report any HTC Develop
ment that fails to comply with any requirements of the UPCS or local
codes at any time (including smoke detectors and blocked egresses)
to the IRS on Form(s) 8823. Accordingly, the Department will sub[
mit Form(s) 8823 for any UPCS violation. However, if the violation(s)
does not meet the conditions described in subsection (c)(1) or (2) of
this section, the issue will be noted in the Department’s compliance sta

tion.
(a) IfaDevelopment’s LURA requires the material participal

tus system as Administrative Reporting and no points will be assigned
in the Department’s compliance status evaluation of the Development.

tion of a non-profit or Historically Underutilized Business (HUB), the

Non-HTC properties that do not meet thresholds for Major and Pat[]

development phase and ongoing operations of the property. Owners

tern of Minor Violations as described in subsection (c)(1) or (2) of this
section and correct all life threatening health, safety, and fire safety haz[

are required to maintain sufficient documentation to evidence that a

ards noted at the time of inspection as directed in subsection (c)(1)(A)

non-profit or HUB is materially participating. Documentation may be
reviewed during onsite visits or must be submitted to the Department

of this section will not receive findings for UPCS inspections. Items
noted that do not exceed thresholds for Major and Pattern of Minor Vil

upon request.

(b) Ifan Owner wishes to change the non-profit, or HUB, prior
approval from the Department is necessary. The Annual Owner’s Com[]
pliance Report also requires Owners to certify to compliance with this

olations must be corrected by submission of an Owner’s Certification
of Repair within the ninety (90) day corrective action period.

(e) Acceptable evidence of correction of deficiencies is a cer[!
tification from an appropriate licensed professional that the item now

requirement. Failure to comply with the requirements of this section
shall result in a finding of noncompliance. In addition, the Internal

complies with the inspection standard or other documentation that will
allow the Department to reasonably determine when the repair was

Revenue Service will be notified if the non-profit is not materially par[’

made and whether the repair sufficiently corrected the violation(s) of

ticipating on a Housing Tax Credit property during the Compliance
Period.

(¢) The Department does not enforce partnership agreements
or determine equitable fund distributions of partnerships. These dis(]

UPCS standards (examples of such documentation include work orl]
ders, photographs, and/or invoices to third party repair specialists).

(H)  The Department will provide a ninety (90) day corrective
action period to respond to a notice of noncompliance for violations of

putes are matters for a court of competent jurisdiction.

§60.118. Property Condition Standards.

(a) All Developments funded by the Department must be del’]
cent, safe, sanitary, in good repair, and suitable for occupancy through(]
out the Affordability Period. The Department will use HUD’s Uniform

the UPCS. The Department will grant up to an additional ninety (90)
day extension if there is good cause and the Owner clearly requests an
extension during the corrective action period.

(g) 24 CFR §92.251 of the HOME Final Rule requires rental
property assisted with HOME funds to be maintained in compliance
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with all local codes and Housing Quality Standards (HQS) (24 CFR
§982.401). To meet this requirement, all HOME rental Development

the maximum allowed under the Code (additional occupancy restricl]
tions), the Department will require the Owner to refund to the affected

Owners must annually complete an HQS inspection of all HOME as[]

residents the amount of rent that was overcharged. This applies durl!

sisted Units. The Department will review HQS inspection sheets for
all Units for compliance with this requirement during onsite monitor![

ing the entire Affordability Period. The noncompliance event will be
considered corrected on the date which is the later of the date the over[]

ing visits.
(h) Selection of Units for inspection:

(1) Vacant Units will not be inspected (alternate Units will

charged rent was refunded/credited to the resident or the date that the
rent plus the utility allowance is equal to or less than the applicable
limit. Example 120(1): For Code 8§42 purposes, the maximum allow-
able limit is 60 percent. However, the Owner agreed to lease some

be selected) if a Unit has been vacant for fewer than thirty (30) days.

(2) Units vacant for more than thirty (30) days are assumed
to be ready for occupancy and will be inspected. No deficiencies will be
cited for inspectable items if utilities are turned off and the inspectable
item is present and appears to be in working order.

or malfunction or repair activity relating to such damage that is beyond
the property owner’s control, including, but not limited to, eruption
of gas, sewer or storm sewer mains, water mains, and electrical fires,
will not be taken into consideration in determining a compliance score,
provided that the property owner did not negligently or intentionally
serve as a proximate cause for the damage.

860.119. Notice to Owners.
The Department will provide written notice to the Development Owner

Units to households at the 30 percent income and rent limits. It was
discovered that the 30 percent households were overcharged rent. The
Owner will be required to reduce the current amount of rent charged
and refund the excess rents to the households.

(c) Rent Violations of the maximum allowable limit due to ap[!
plication fees (HTC). Under the HTC program, Owners may not charge
tenants any overhead costs as part of the application fee. Owners must
only charge the actual cost for application fees as supported by invoices
from the screening company the Owner uses. The amount of time Del
velopment staff spends on checking an applicant’s income, credit his[
tory, and landlord references may be included in the Development’s
application fee. Development Owners may add $5.50 per Unit to their
other out of pocket costs for processing an application without prol’
viding documentation. Should an Owner desire to include a higher
amount to cover staff time, wage information and a time study must be

if the Department does not receive the Annual Owner Compliance Re[]
port (AOCR) or discovers through audit, inspection, review or any
other manner that the Development is not in compliance with the pro[’

supplied to the Department upon request. Documentation of Develop[™
ment costs for application processing or screening fees must be made
available during onsite visits or upon request. The Department will re[]

visions of the deed restrictions, conditions imposed by the Department,
or program rules and regulations, including §42 of the Code. Owners
may request that results of monitoring reviews be emailed if all email

view application fee documentation during onsite monitoring visits. If
the Department determines from a review of the documentation that
the Owner has overcharged residents an application fee, the noncom/[

addresses in the Contract Monitoring Tracking System are up to date.
If Owners request such notices be sent by email, a paper copy will not
be mailed by the Department. The notice will specify a correction pel]

pliance will be reported to the IRS on Form(s) 8823 under the category
Gross rent(s) exceeds tax credit limits. The noncompliance will be cor[]
rected on the later of January 1st of the next year or as of the date the

riod of ninety (90) days from the date of notice to the Development
Owner, during which the Development Owner may respond to the Del]
partment’s findings, bring the Development into compliance, or supply

application fee is reduced and evidence of a reduced application fee
is supplied to the Department. Owners are not required to refund the
overcharged fee amount. If the Development refunds the overcharged

any missing documentation or certifications. The Department may ex[|
tend the correction period for up to six (6) months from the date of the
notice to the Development Owner if there is good cause for granting
an extension and the owner requests an extension during the original
ninety (90) day corrective action period. If any communication to the
Development Owner under this section is returned to the Department
as refused, unclaimed or undeliverable, the Development may be con[]
sidered not in compliance without further notice to the Development
Owner. The Development Owner is responsible for providing the Del

fee in full or in part, the units will remain out of compliance until Jan[’
uary 1st of the next year or until the application fee is reduced.

(d) Rent or Utility Allowance Violations on Non-HTC proper[’
ties. If it is determined that the property collected rent in excess of the
allowable limit, the Department will require the Owner to refund to the
affected residents the amount of rent that was overcharged.

(e) Trust Account to be established. If the Owner is required
to refund rent under subsection (b) or (d) of this section and cannot

partment with current contact information, including address(es) and
phone number(s). The Development Owner must also provide current
contact information to the Department as required by §1.22 of this title

locate the resident, the excess rent collected must be deposited into a
trust account for the tenant. The account must remain open for the
shorter of a four (4) year period, or until all funds are claimed. If funds

(relating to Providing Contact Information to the Department).

lowable limit (HTC). Under the HTC program, the amount of rent paid
by the household plus an allowance for utilities, plus any mandatory

the minimum set-aside elected by the Owner) published by the Depart[]
ment. If it is determined that a HTC Development, during the Com[!
pliance Period, collected rent in excess of the rent limit established by
the minimum set-aside, the Department will report the violation as cor[]
rected on the date that the rent plus the utility allowance, plus fees, is

not avoid the disallowance of the credit by the IRS.

(b) Rent or Utility Allowance Violations of additional rent re[’]
strictions (HTC). If the Owner agreed to lease Units at rents less than

are not claimed after the four year period, the unclaimed funds must
be remitted to the Texas Comptroller of Public Accounts Unclaimed
Property Holder Reporting Section to be dispersed as required by Texas
unclaimed property statutes.

(f) Rent Adjustments for HOME properties. 24 CFR §92.252
of the HOME Final Rule requires Owners to charge households with
an income in excess of 80 percent at recertification, a rent equal to the
lesser of 30 percent of the household’s adjusted income or the market
rent for comparable unassisted Units in the neighborhood. If at rel
certification the household self-certifies an income in excess of the 80
percent limit, documentation of all income, assets and allowable del’
ductions must be obtained by the owner. The Department will find a
HOME property in noncompliance with this section if the Owner fails
to determine the over income household’s adjusted income and main[]
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tain documentation of market rents for comparable unassisted Units in
the neighborhood.

(g) Special conditions for NSP and CDBG properties. To del]
termine if a Unit is rent restricted, the amount of rent paid by the house[!
hold, plus an allowance for utilities, plus any rental assistance payment

pleted unless the Development participates in the Rural Rental Housing
Program or a project based HUD program.

(8) Rents will remain restricted for all Low Income Units.
After the Compliance Period, utilities paid to the owner can be acl]
counted for in the utility allowance. The tenant paid portion of the

must be less than the applicable limit.
860.121.

Notices to the Internal Revenue Service (HTC Properties).

(a) Even when an event of noncompliance is corrected, the
Department is required to file IRS Form(s) 8823 with the IRS. IRS
Form(s) 8823 will be filed not later than forty-five (45) days after the
end of the correction period specified in the Notice to Owner (includ[]

rent plus the applicable utility allowance must not exceed the applical’
ble limit.

(9) All additional income and rent restrictions defined in
the LURA remain in effect.

(10) For Additional Use Restrictions, defined in the LURA
(such as supportive services, nonprofit participation, elderly, etc), refer

ing any extensions permitted by the Department) but will not be filed
before the end of the correction period. The Department will indicate
on IRS Form(s) 8823 the nature of the noncompliance and will indicate
whether the Development Owner has corrected the noncompliance.

(b) The Department will retain records of noncompliance or
failure to certify for six (6) years beyond the Department’s filing of the
respective IRS Form(s) 8823. The Department will retain the AOCRs
and records for three years from the end of the calendar year the Del
partment receives the certifications and records.

(¢) The Department will send the Owner of record copies of
any IRS Form(s) 8823 submitted to the IRS. Copies of Form(s) 8823
will be submitted to the syndicator for Developments awarded tax cred[]
its after January 1, 2004. The Development Owner is responsible for
providing the name and mailing address of the syndicator in the Annual
Owner’s Compliance Report.

§60.122.  Monitoring Procedures for Housing Tax Credit Properties

After the Compliance Period.

(a) HTC properties allocated credit in 1990 and after are rel[]
quired under §42(h)(6) of the Code to record a LURA restricting the
property for at least thirty (30) years. Various sections of the Code
specify monitoring rules State Housing Finance Agencies must imple[]
ment during the Compliance Period.

(b) After the Compliance Period, the Department will continue
to monitor Housing Tax Credit Developments using the rules detailed
in paragraphs (1) - (12) of this subsection.

(1) On site monitoring visits will continue to be conducted
approximately every three years, unless the Department determines that
a more frequent schedule is necessary.

(2) Ingeneral, the Department will review 10 percent of the
low income files. No less than five (5) files and no more than twenty
(20) files will be reviewed.

(3) The exterior of the property, all building systems and 10
percent of Low Income Units. No less than five (5) but no more than
thirty-five (35) of the Development’s Low Income Units will be physil!
cally inspected to determine compliance with HUD’s Uniform Physical

to the property’s LURA to determine if compliance is required after the
completion of the compliance period.

(11) The Owner shall not terminate the lease or evict low
income residents for other than good cause.

(12) The total number of required Low Income Units must
be maintained Development wide.
(c) After the first fifteen (15) years of the Extended Use Period,
certain requirements will not be monitored as detailed in paragraphs (1)
- (4) of this subsection.

(1) The student restrictions found in §42(i)(3)(D) of the
Code. An income qualified household consisting entirely of full time
students may occupy a Low Income Unit.

(2) The building’s applicable fraction found in the Devell]
opment’s Cost Certification and/or the LURA. Low income occupancy
requirements will be monitored Development wide, not building by

(3) Household transfers between buildings restricted by
§42(g)(1) of the Code. All households, regardless of HTC income

the Development.
(4) The Department will not monitor the Development’s
application fee after the Compliance Period is over.

(d) Regardless of the requirements stated in a LURA, the Del
partment will monitor in accordance with this section.

(e) Unless specifically noted in this section, all requirements
of this chapter, LURA and §42 of the Code remain in effect for the
Extended Use Period. These Post-Year fifteen (15) Monitoring Rules
apply only to the HTC Developments administered by the Department.
Participation in other programs administered by the Department may
require additional monitoring to ensure compliance with the require[’
ments of those programs.

§60.123. Material Noncompliance Methodology.
(a) The Department maintains a compliance history of each
monitored Development in the Department’s Compliance Status Sys/[!

Condition Standards.

(4) Each Development shall submit an annual report in the
format prescribed by the Department.

(5) Reports to the Department must be submitted electron[’]
ically as required in §60.105 of this chapter (relating to Reporting Rel
quirements).

(6) Compliance monitoring fees will continue to be subl]

tem. Developments with more than one program administered by the

Department are scored by program. The Development will be consid[]
ered in Material Noncompliance if the score for any single program

exceeds the Material Noncompliance threshold for that program.

(b) A Development will not be assigned the scores noted in
this section until after the Owner has been provided a written notice of
the noncompliance and provided a corrective action deadline to show
that either the Development was never in noncompliance or that the

mitted to the Department annually in the amount stated in the LURA.

(7) All households must be income qualified upon initial
occupancy of any Low Income Unit. Proper verifications of income are

noncompliance event has been corrected.

(c) This section identifies all possible noncompliance events
for all programs monitored by the Physical Inspection and Compliance

required, and the Department’s Income Certification form must be com[!

Monitoring Sections of the CAO Division. However, not all issues
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listed in this section pertain to all Developments. In addition, only
certain noncompliance events are reportable on Form(s) 8823. Those

reported corrected by the Department, the score will be reduced to the
"corrected value." Corrected noncompliance will no longer be included

events that are reportable under the HTC program on Form(s) 8823 are

in the Development score one year after the date the noncompliance

so indicated in subsections (k) and (j) of this section.

(d) For HTC Developments, all Form(s) 8823 issued by the
Department will be entered into the Department’s Compliance Status

was reported corrected by the Department.

(k) Each noncompliance event is assigned a point value. The
possible events of noncompliance and associated "corrected" and "un[

System. However, Form(s) 8823 issued prior to January 1, 1998 will
not be considered in determining Material Noncompliance.

compliance if the noncompliance event is stated in this section to be

corrected" points are listed in subsection (1) of this section.

(1) Figure: 10 TAC §60.123(1) lists events of noncompliance
that affect the entire Development rather than an individual Unit. The
first column of the chart identifies the noncompliance event. The secl!

Material Noncompliance. The Department may take into consideral]

ond column identifies the number of points assigned this event while

tion the representations of the Owner regarding monitoring notices and
Owner responses; however, unless an Owner can prove otherwise, the

the issue is uncorrected. The Material Noncompliance threshold for a
HTC and Exchange Developments is thirty (30) points. The Material

compliance records of the Department shall be presumed to be correct.

Noncompliance threshold for a non-HTC property with one (1) to fifty

(H  All Developments, regardless of status, that are or have
been administered, funded, or monitored by the Department, are scored
even if the Development no longer actively participates in the program,
with the exception of properties in the Federal Deposit Insurance Cor!!
poration’s (FDIC) Affordable Housing Disposition Program.

(g) A Development’s score will be reduced by the number
of points needed to be one point under the Material Noncompliance

(50) Low Income Units is thirty (30) points. The Material Noncom[]
pliance threshold for a non-HTC property with fifty-one (51) to two
hundred (200) Low Income Units is fifty (50) points. The Material
Noncompliance threshold for non-HTC properties with two hundred
and one (201) or more Low Income Units is eighty (80) points. The
third column lists the number of points assigned to the event from the
date the issue is corrected until one (1) year after correction. The fourth
column indicates what programs the noncompliance event applies to.

threshold provided that:

(1)  The Development has no previously reported noncom !
pliance events that are uncorrected;

(2) All newly identified noncompliance events are corl!
rected during the corrective action period;

(3) Allcorrective action documentation for the newly iden[’]

The last column indicates if the issue is reportable on Form(s) 8823 for
HTC Developments.
Figure: 10 TAC §60.123(1)

(m) Figure: 10 TAC §60.123(m) lists ten (10) events of non[
compliance associated with individual Units. The first column of the
chart identifies the noncompliance event. The second column identifies
the number of points assigned this event while the issue is uncorrected.

tive action period; and

(4) The Development was not already in Material Noncom [
pliance at the time of its most recent monitoring review.

(h) If an owner is unable to correct all issues during the cor[’

erty is thirty (30) points. The Material Noncompliance threshold for a
non-HTC property with one (1) to fifty (50) Low Income Units is thirty
(30) points. The Material Noncompliance threshold for a non-HTC
property with fifty-one (51) to two hundred (200) Low Income Units is
fifty (50) points. The Material Noncompliance threshold for non-HTC

rective action period, the owner may supply a corrective action plan
for review by the Department that establishes dates that each uncor(]

properties with two hundred one (201) or more Low Income Units is
eighty (80) points. The third column lists the number of points assigned

rected issue will be corrected and evidence of correction will be sup(]

to the event from the date the issue is corrected until one year after the

plied. Provided that the Department approves the plan and the owner
follows the plan, upon correction of all issues, a Development’s score

event is corrected. The fourth column indicates what programs the non[
compliance event applies to. The last column indicates if the issue is

will be reduced by the number of points needed to be one point under

reportable on Form(s) 8823 for HTC Developments.

the Material Noncompliance threshold provided that:

(1) The Development has no previously reported noncom[’]

860.124. Previous Participation