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As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

C]OVERNOR

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for September 20, 2021

Appointed to the Commission on State Emergency Communications,
for a term to expire September 1, 2027, Larry L. "Chip" VanSteenberg
of Conroe, Texas (Mr. VanSteenberg is being reappointed).

Appointed to the Commission on State Emergency Communications,
for a term to expire September 1, 2027, Von C. Washington of El Paso,
Texas (Mr. Washington is being reappointed).

Appointed to the Texas Medical Board, for a term to expire April 13,
2027, Ada L. Booth, M.D. of Corpus Christi, Texas (replacing Jeffrey
L. Luna, M.D. of Livingston, whose term expired).

Appointed to the Texas Medical Board, for a term to expire April 13,
2027, Michael E. Cokinos of Houston, Texas (Mr. Cokinos is being
reappointed).

Appointed to the Texas Medical Board, for a term to expire April 13,
2027, Kandace B. Farmer, D.O. of Southlake, Texas (Dr. Farmer is
being reappointed).

Appointed to the Texas Medical Board, for a term to expire April 13,
2027, LuAnn R. Morgan of Midland, Texas (Ms. Morgan is being
reappointed).

Appointed to the Texas Medical Board, for a term to expire April 13,
2027, Jayaram B. "Jay" Naidu, M.D. of Odessa, Texas (Dr. Naidu is
being reappointed).

Appointed to the Texas Medical Board, for a term to expire April 13,
2027, Ebony V. Todd of Fort Hood, Texas (replacing Linda G. Molina
of San Antonio, whose term expired).

Appointed to the Texas Medical Board, for a term to expire April 13,
2027, Sherif Zaafran, M.D. of Houston, Texas (Dr. Zaafran is being
reappointed).

Appointments for September 28, 2021

Appointed pursuant to SB 3, 87th Legislature, Regular Session, to the
Texas Energy Reliability Council, for a term to expire at the pleasure
of the Governor, Bradley C. "Brad" Jones of Liberty Hill, Texas.

Appointed pursuant to SB 3, 87th Legislature, Regular Session, to the
Texas Energy Reliability Council, for a term to expire at the pleasure
of the Governor, Nathan P. "Nate" Murphy of San Antonio, Texas.

Appointed pursuant to SB 3, 87th Legislature, Regular Session, to the
Texas Energy Reliability Council, for a term to expire at the pleasure
of the Governor, George W. Presses of San Antonio, Texas.

Appointed pursuant to SB 3, 87th Legislature, Regular Session, to the
Texas Energy Reliability Council, for a term to expire at the pleasure
of the Governor, Edward J. Stones of Houston, Texas.

Appointed pursuant to SB 3, 87th Legislature, Regular Session, to the
Texas Energy Reliability Council, for a term to expire at the pleasure
of the Governor, Jonathan J. "Jon" Taylor of Austin, Texas.

Appointed pursuant to SB 3, 87th Legislature, Regular Session, to the
Texas Energy Reliability Council, for a term to expire at the pleasure
of the Governor, Melissa A. Trevino of Houston, Texas.

Greg Abbott, Governor
TRD-202103850

¢ ¢ ¢
Proclamation 41-3861
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, Greg Abbott, Governor of Texas, issued a disaster
proclamation on March 13, 2020, certifying under Section 418.014 of
the Texas Government Code that the novel coronavirus (COVID-19)
poses an imminent threat of disaster for all counties in the State of
Texas; and

WHEREAS, in each subsequent month effective through today, I have
issued proclamations renewing the disaster declaration for all Texas
counties; and

WHEREAS, I have issued executive orders and suspensions of Texas
laws in response to COVID-19, aimed at protecting the health and
safety of Texans and ensuring an effective response to this disaster;
and

WHEREAS, a state of disaster continues to exist in all counties due to
COVID-19;

NOW, THEREFORE, in accordance with the authority vested in me by
Section 418.014 of the Texas Government Code, I do hereby renew the
disaster proclamation for all counties in Texas.

Pursuant to Section 418.017, I authorize the use of all available re-
sources of state government and of political subdivisions that are rea-
sonably necessary to cope with this disaster.

Pursuant to Section 418.016, any regulatory statute prescribing the pro-
cedures for conduct of state business or any order or rule of a state
agency that would in any way prevent, hinder, or delay necessary action
in coping with this disaster shall be suspended upon written approval
of the Office of the Governor. However, to the extent that the enforce-
ment of any state statute or administrative rule regarding contracting
or procurement would impede any state agency's emergency response
that is necessary to cope with this declared disaster, I hereby suspend
such statutes and rules for the duration of this declared disaster for that
limited purpose.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 28th day of September, 2021.

Greg Abbott, Governor
TRD-202103852
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Proclamation 41-3862
TO ALL TO WHOM THESE PRESENTS SHALL COME:

WHEREAS, I, Greg Abbott, Governor of Texas, issued a disaster
proclamation on May 31, 2021, certifying under Section 418.014 of
the Texas Government Code that the surge of individuals unlawfully
crossing the Texas-Mexico border posed an ongoing and imminent
threat of disaster for a number of Texas counties and for all state
agencies affected by this disaster; and

WHEREAS, I amended the aforementioned proclamation on June 25,
2021, including to modify the list of affected counties and therefore de-
clare a state of disaster for Brewster, Brooks, Crockett, Culberson, De-
Witt, Dimmit, Edwards, Frio, Goliad, Gonzales, Hudspeth, Jeff Davis,
Jim Hogg, Kimble, Kinney, La Salle, Lavaca, Live Oak, Maverick,
McMullen, Midland, Pecos, Presidio, Real, Terrell, Uvalde, Val Verde,
and Zapata counties, and for all state agencies affected by this disaster;
and

WHEREAS, on June 30, 2021, I renewed that disaster proclamation,
as amended, and also declared a state of disaster for Colorado, Crane,
Galveston, Kenedy, Mason, Medina, and Throckmorton counties based
on the same certified conditions; and

WHEREAS, on July 15, 2021, I amended the proclamation issued on
June 30, 2021, to modify the list of affected counties to also declare a
state of disaster for Bee, Jackson, Schleicher, Sutton, Webb, and Zavala
counties based on the same certified conditions; and

WHEREAS, on July 30, 2021, I renewed the disaster proclamation, as
amended and renewed, and also declared a state of disaster for Menard
County based on the same certified conditions; and

WHEREAS, on August 29, 2021, I renewed the disaster proclamation,
as amended and renewed, and also declared a state of disaster for Whar-
ton County based on the same certified conditions; and

WHEREAS, the certified conditions continue to exist and pose an on-
going and imminent threat of disaster as set forth in the prior procla-
mations; and

WHEREAS, communications with county officials have confirmed that
the certified conditions now also pose an ongoing and imminent threat
of disaster in McCulloch, Refugio, Victoria, and Wilbarger counties;

NOW, THEREFORE, in accordance with the authority vested in me by
Section 418.014 of the Texas Government Code, I do hereby declare a
state of disaster for McCulloch, Refugio, Victoria, and Wilbarger coun-
ties, and I do hereby renew the disaster proclamation, as amended and
renewed, for Bee, Brewster, Brooks, Colorado, Crane, Crockett, Cul-
berson, DeWitt, Dimmit, Edwards, Frio, Galveston, Goliad, Gonzales,
Hudspeth, Jackson, Jeff Davis, Jim Hogg, Kenedy, Kimble, Kinney,
La Salle, Lavaca, Live Oak, Mason, Maverick, McMullen, Medina,
Menard, Midland, Pecos, Presidio, Real, Schleicher, Sutton, Terrell,
Throckmorton, Uvalde, Val Verde, Webb, Wharton, Zapata, and Zavala
counties, and for all state agencies affected by this disaster. All orders,
directions, suspensions, and authorizations provided in the Proclama-
tion of May 31, 2021, as amended and renewed on June 25, June 30,
July 15, July 30, and August 29, 2021, are in full force and effect.

In accordance with the statutory requirements, copies of this proclama-
tion shall be filed with the applicable authorities.

IN TESTIMONY WHEREOF, I have hereunto signed my name and
have officially caused the Seal of State to be affixed at my office in the
City of Austin, Texas, this the 28th day of September, 2021.

Greg Abbott, Governor
TRD-202103855

¢ ¢ ¢
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THE c ATTORNEY

GENERAL

The Texas Register publishes summaries of the following: Requests for
Opinions, Opinions, and Open Records Decisions.
An index to the full text of these documents is available on the Attorney

General’s website at https://www.texas.attorneygeneral.gov/attorney-general-opinions. For information about pending

requests for opinions, telephone (512) 463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of
his responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state
officials. The Texas Government Code indicates to whom the Attorney General may provide a legal opinion. He may not
write legal opinions for private individuals or for any officials other than those specified by statute. (Listing of authorized
requestors: https://www.texasattorneygeneral.gov/attorney-general-opinions.)

Requests for Opinions
RQ-0433-KP

Requestor:

The Honorable Jenny P. Dorsey
Nueces County Attorney

901 Leopard Street, Room 207
Corpus Christi, Texas 78401-3689

Re: Whether the doctrine of incompatibility or conflict-of-interest laws
prevent simultaneous service as a county commissioner and general
manager of a water authority (RQ-0433-KP)

Briefs requested by October 25, 2021

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.

TRD-202103846

Austin Kinghorn

General Counsel

Office of the Attorney General
Filed: September 28, 2021

¢ ¢ ¢
Opinions
Opinion No. KP-0386
The Honorable Dee Hobbs
Williamson County Attorney
405 M.L.K. Street #7

Georgetown, Texas 78626

Re: Whether Executive Order GA-38 creates a right, privilege, power,
or immunity with regard to Texans' ability to not wear a face covering
(RQ-0429-KP)

SUMMARY

Executive Order GA-38 generally prohibits a governmental entity, in-
cluding a county, city, school district, or public health authority, from
requiring any person to wear a face covering or to mandate that another
person wear a face covering.

Section 39.03 of the Penal Code makes it an offense for a "public ser-
vant acting under color of his office or employment" to intentionally
deny or impede "another in the exercise or enjoyment of any right, priv-
ilege, power, or immunity, knowing his conduct is unlawful."

Executive Order GA-38 creates immunity for Texans to be free from
enforcement of most local governmental mandates that require face
coverings. A court could find under certain facts that a governmental
official intentionally denying that immunity to an individual by enforc-
ing an unlawful face covering mandate is in violation of section 39.03
of the Penal Code.

For further information, please access the website at www.texasattor-
neygeneral.gov or call the Opinion Committee at (512) 463-2110.
TRD-202103845

Austin Kinghorn

General Counsel

Office of the Attorney General

Filed: September 28, 2021

¢ ¢ ¢
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EMERGENCY.

‘RULE

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency
finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034).

TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 500. COVID-19 EMERGENCY
HEALTH CARE FACILITY LICENSING
SUBCHAPTER B. END STAGE RENAL
DISEASE FACILITIES

26 TAC §500.20

The Executive Commissioner of the Health and Human Services
Commission (HHSC) adopts on an emergency basis in Title 26
Texas Administrative Code, Chapter 500 COVID-19 Emergency
Health Care Facility Licensing, new §500.20, ESRD Off-Site Fa-
cilities During the COVID-19 Pandemic, concerning an emer-
gency rule in response to COVID-19 in order to reduce the risk of
transmission of COVID-19. This emergency rule will allow end
stage renal disease (ESRD) facilities to treat and train dialysis
patients more effectively during the COVID-19 pandemic. As
authorized by Texas Government Code §2001.034, HHSC may
adopt an emergency rule without prior notice or hearing upon
finding that an imminent peril to the public health, safety, or wel-
fare requires adoption on fewer than 30 days' notice. Emergency
rules adopted under Texas Government Code §2001.034 may
be effective for not longer than 120 days and may be renewed
for not longer than 60 days.

BACKGROUND AND PURPOSE

The purpose of the emergency rulemaking is to support the
Governor's March 13, 2020, proclamation certifying that the
COVID-19 virus poses an imminent threat of disaster in the state
and declaring a state of disaster for all counties in Texas. In this
proclamation, the Governor authorized the use of all available
resources of state government and of political subdivisions that
are reasonably necessary to cope with this disaster and directed
that government entities and businesses would continue provid-
ing essential services. HHSC accordingly finds that an imminent
peril to the public health, safety, and welfare of the state exists
and requires immediate adoption of this emergency rule for
ESRD Off-Site Facilities During the COVID-19 Pandemic.

To protect current and future patients in health care facilities
and the public health, safety, and welfare of the state during the
COVID-19 pandemic, HHSC is adopting an emergency rule to
allow a currently licensed ESRD facility to apply to operate an
off-site outpatient facility without obtaining a new license at: (1)
an ESRD facility that is no longer licensed that closed within the
past 36 months; (2) a mobile, transportable, or relocatable med-
ical unit; (3) a physician's office; or (4) an ambulatory surgical
center or freestanding emergency medical care facility that is no
longer licensed that closed within the past 36 months.

STATUTORY AUTHORITY

The emergency rule is adopted under Texas Government Code
§2001.034 and §531.0055 and Texas Health and Safety Code
§251.003 and §251.014. Texas Government Code §2001.034
authorizes the adoption of emergency rules without prior notice
and hearing, if an agency finds that an imminent peril to the pub-
lic health, safety, or welfare requires adoption of a rule on fewer
than 30 days' notice. Texas Government Code §531.0055 au-
thorizes the Executive Commissioner of the Health and Human
Services Commission to adopt rules and policies necessary for
the operation and provision of health and human services by the
health and human services system. Texas Health and Safety
Code §251.003 requires HHSC to adopt rules for the issuance,
renewal, denial, suspension, and revocation of a license to op-
erate an ESRD facility. Texas Health and Safety Code §251.014
requires these rules to include minimum standards to protect the
health and safety of a patient of an ESRD facility.

This new section implements Texas Government Code
§531.0055 and Texas Health and Safety Code Chapter 251.

$500.20. ESRD Off-Site Facilities During the COVID-19 Pandemic.

(a) Based on Governor Greg Abbott's March 13, 2020, dec-
laration of a state of disaster in all Texas counties, the Texas Health
and Human Services Commission (HHSC) adopts this emergency rule
to establish continuing requirements and flexibilities to protect public
health and safety during the COVID-19 pandemic. The requirements
and flexibilities established in this section are applicable during an ac-
tive declaration of a state of disaster in all Texas counties due to the
COVID-19 pandemic, declared pursuant to §418.014 of the Texas Gov-
ernment Code.

(b) An end stage renal disease (ESRD) facility, licensed under
Texas Health and Safety Code Chapter 251, that meets the requirements
of this emergency rule may use an off-site facility under its current
license for added services or an increased number of stations to meet
patient needs in response to COVID-19 for the duration this emergency
rule is in effect or any extension of this emergency rule is in effect.

(c) The off-site facility must be:

(1) an ESRD facility no longer licensed under Texas Health
and Safety Code Chapter 251 that closed within the past 36 months, or
a facility with a pending application for such a license that has passed
its final architectural review inspection, which:

(A) shall be capable of meeting the current licens-
ing requirements in the Texas Administrative Code (TAC) Title 25
§117.32(a) - (e) (relating to Water Treatment, Dialysate Concentrates,

and Reuse); or

(B) shall provide integrated hemodialysis machines,
which incorporate water treatment and dialysis preparation and deliv-
ery into one system.
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(2) amobile, transportable, or relocatable medical unit uti-

standard relating to an ESRD facility, the ESRD facility must comply

lizing integrated dialysis systems and defined as any trailer or self-pro-

with the executive order or other direction.

pelled unit:
(A) equipped with a chassis on wheels;

(B) without a permanent foundation; and

(C) intended for provision of medical services on a tem-
porary basis.
(3) a physician's office built after January 1, 2015, that is

currently in use, which shall be used only for home training of COVID-
19-negative dialysis patients.

(4) aphysician's office built after January 1, 2015, that has
closed within the past 12 months, which shall be used only for home
training of COVID-19-negative dialysis patients and complies with the

following:

(A) the office shall be well maintained with all building
systems in good working condition; and

(B) manual fire extinguishers shall be provided in ac-
cordance with NFPA 10: Standard for Portable Fire Extinguishers.

(5) an ambulatory surgical center no longer licensed un-
der Texas Health and Safety Code, Chapter 243 that closed within the
past 36 months and will be used for either home training or providing
in-center dialysis treatment where both of the following are met:

(A) the ESRD facility shall only provide integrated
hemodialysis machines; and

(B) the building layout shall provide a direct view of all
patient stations from a nurse's station.

(6) a freestanding emergency medical care facility no
longer licensed under Texas Health and Safety Code, Chapter 254 that
closed within the past 36 months and will be used for either for home
training services or providing in-center dialysis treatment where both
of the following are met:

(A) the ESRD facility shall only provide integrated
hemodialysis machines; and

(B) the building layout shall provide a direct view of all
patient stations from a nurse's station.

(d) Prior to receiving approval to use an off-site facility
under this emergency rule, the ESRD facility must submit to INFO-
HFLC@hhs.texas.gov on a form provided by HHSC:

(1) an application to use an off-site facility for the addition
of services or increased number of stations; and

(2) water culture testing results that meet the requirements
of 25 TAC §117.32(c)(4).

() HHSC has the discretion to approve or deny any applica-
tion to use an off-site facility under this emergency rule. HHSC may
require an inspection of the off-site facility or additional documenta-
tion prior to considering an application.

(f) _In order to protect the health, safety, and welfare of patients
and the public, HHSC may withdraw its approval for an ESRD facility
to use the off-site facility under this emergency rule at any time. Any
patients being treated in the off-site facility at the time approval is with-
drawn shall be safely relocated as soon as practicable according to the
ESRD facility's policies and procedures.

(g) If an executive order or other direction is issued by the
Governor of Texas, the President of the United States, or another appli-
cable authority that is more restrictive than this section or any minimum

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal
authority to adopt.

Filed with the Office of the Secretary of State on September 24,
2021.

TRD-202103750

Karen Ray

Chief Counsel

Health and Human Services Commission

Effective date: September 25, 2021

Expiration date: January 22, 2022

For further information, please call: (512) 834-4591

¢ ¢ ¢

CHAPTER 550. LICENSING STANDARDS

FOR PRESCRIBED PEDIATRIC EXTENDED
CARE CENTERS

SUBCHAPTER C. GENERAL PROVISIONS
DIVISION 1. OPERATIONS AND SAFETY

PROVISIONS

26 TAC §550.213

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) adopts on an emergency basis
in Title 26 Texas Administrative Code, Chapter 550, Licensing
Standards for Prescribed Pediatric Extended Care Centers,
Subchapter C, General Provisions, Division 1, Operations and
Safety Provisions, new §550.213, concerning an emergency
rule in response to COVID-19 in order to reduce the risk of
transmission of COVID-19. As authorized by Texas Government
Code §2001.034, HHSC may adopt an emergency rule without
prior notice or hearing upon finding that an imminent peril to
the public health, safety, or welfare requires adoption on fewer
than 30 days' notice. Emergency rules adopted under Texas
Government Code §2001.034 may be effective for not longer
than 120 days and may be renewed for not longer than 60 days.

BACKGROUND AND PURPOSE

The purpose of the emergency rulemaking is to support the
Governor's March 13, 2020, proclamation certifying that the
COVID-19 virus poses an imminent threat of disaster in the
state and declaring a state of disaster for all counties in Texas.
In this proclamation, the Governor authorized the use of all
available resources of state government and of political subdi-
visions that are reasonably necessary to cope with this disaster
and directed that government entities and businesses would
continue providing essential services. HHSC accordingly finds
that an imminent peril to the public health, safety, and welfare
of the state requires immediate adoption of this Emergency
Rule for Prescribed Pediatric Extended Care Center Response
to COVID-19--Screening and Infection Control Policies and
Procedures.

To protect minors being served in a prescribed pediatric ex-
tended care center and the public health, safety, and welfare of
the state during the COVID-19 pandemic, HHSC is adopting an
emergency rule to require prescribed pediatric extended care
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centers to develop and enforce policies and procedures for
infection control.

STATUTORY AUTHORITY

The emergency rulemaking is adopted under Texas Government
Code §2001.034 and §531.0055 and Texas Health and Safety
Code §248A.101. Texas Government Code §2001.034 autho-
rizes the adoption of emergency rules without prior notice and
hearing if an agency finds that an imminent peril to the public
health, safety, or welfare requires adoption of a rule on fewer
than 30 days' notice. Texas Government Code §531.0055 au-
thorizes the Executive Commissioner of HHSC to adopt rules
and policies necessary for the operation and provision of health
and human services by the health and human services system.
Texas Health and Safety Code §248A.101 authorizes the Exec-
utive Commissioner of HHSC to adopt rules to implement Texas
Health and Safety Code §248A, including rules prescribing min-
imum standards to protect the health and safety of minors being
served in prescribed pediatric extended care centers.

The new section implements Texas Government Code
§2001.034 and §531.0055 and Texas Health and Safety Code
§248A.101.

$550.213.  Emergency Rule for Prescribed Pediatric Extended Care

(1) fever, defined as a temperature of 100.4 Fahrenheit and
above, or by the most current Centers for Disease Control and Preven-
tion (CDC) guidance;

(2) signs or symptoms of COVID-19, including chills,
cough, shortness of breath or difficulty breathing, fatigue, muscle
or body aches, headache, new loss of taste or smell, sore throat,
congestion or runny nose, nausea or vomiting, or diarrhea;

(3) additional signs and symptoms as outlined by the CDC
in Symptoms of Coronavirus at cdc.gov;

(4) contact in the last 14 days, unless to provide critical
assistance, with someone who has a confirmed diagnosis of COVID-19,
is under investigation for COVID-19, or is ill with a respiratory illness,
regardless of whether the person is fully vaccinated; or

(5) testing positive for COVID-19 in the last 10 days.

(h) A facility must not prohibit government personnel per-
forming their official duty from entering the facility, unless the
individual meets the screening criteria of this section.

(i) A prescribed pediatric extended care center must develop
and enforce written policies and procedures for infection control. The
written standards, policies and procedures for the center must include
standard and transmission-based precautions to prevent the spread of

Center Response to COVID-19--Screening and Infection Control Poli-

COVID-19, including the appropriate use of personal protective equip-

cies and Procedures.

(a) Based on state law and federal guidance, the Texas Health
and Human Services Commission (HHSC) finds COVID-19 to be a
health and safety risk and requires a prescribed pediatric extended care
center to take the following measures. The screening required by this
section does not apply to emergency services personnel entering the
center in an emergency.

(b) In this section:

(1) Providers of essential services include, but are not lim-
ited to, contract doctors, contract nurses, therapists, dieticians, social
workers, and home health workers whose services are necessary to en-
sure minors' health and safety.

(2) Persons with legal authority to enter include, but are
not limited to, law enforcement officers, representatives of Disability
Rights Texas, representatives of the long-term care ombudsman's of-
fice, and government personnel performing their official duties.

(3) Persons providing critical assistance include providers
of essential services and persons with legal authority to enter.

(c) A prescribed pediatric extended care center must take the
temperature of every person upon arrival and must not allow a person
with a fever as described in subsection (g) of this section to enter or
remain in the center.

(d) Staff who do not pass screening as described in subsection
(g) of this section must not be allowed into the center until they meet
the CDC recommendations to be able to return to work.

(e) A minor who does not pass screening as described in sub-
section (g) of this section must not be allowed into the center until they
meet the CDC recommendations to be able to return to the center.

(f) A prescribed pediatric extended care center must prohibit
visitors, except as provided in subsection (g) of this section.

(g) A prescribed pediatric extended care center must allow en-
try of persons providing critical assistance, unless the person meets one
or more of the following screening criteria:

ment.

(j) _ Ifthis emergency rule is more restrictive than any minimum
standard relating to a prescribed pediatric extended care center, this
emergency rule will prevail so long as this emergency rule is in effect.

(k) If an executive order or other direction is issued by the
Governor of Texas, the President of the United States, or another ap-
plicable authority, that is more restrictive than this emergency rule or
any minimum standard relating to a prescribed pediatric extended care
center, the prescribed pediatric extended care center must comply with
the executive order or other direction.

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal
authority to adopt.

Filed with the Office of the Secretary of State on September 24,
2021.

TRD-202103751

Karen Ray

Chief Counsel

Health and Human Services Commission

Effective date: September 25, 2021

Expiration date: January 22, 2022

For further information, please call: (512) 438-3161

¢ ¢ ¢

CHAPTER 554. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION

SUBCHAPTER CC. COVID-19 EMERGENCY
RULE

26 TAC §554.2802

The Health and Human Services Commission is renewing the
effectiveness of emergency new §554.2802 for a 60-day period.
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The text of the emergency rule was originally published in the
June 11, 2021, issue of the Texas Register (46 TexReg 3593).

Filed with the Office of the Secretary of State on September 27,
2021.

TRD-202103809

Nycia Deal

Attorney

Health and Human Services Commission

Original effective date: June 1, 2021

Expiration date: November 27, 2021

For further information, please call: (512) 438-3161

¢ ¢ ¢

26 TAC §554.2803

The Health and Human Services Commission is renewing the
effectiveness of emergency new §554.2803 for a 60-day period.
The text of the emergency rule was originally published in the
June 11, 2021, issue of the Texas Register (46 TexReg 3596).

Filed with the Office of the Secretary of State on September 27,
2021.

TRD-202103810

Nycia Deal

Attorney

Health and Human Services Commission

Original effective date: June 1, 2021

Expiration date: November 27, 2021

For further information, please call: (512) 438-3161

¢ ¢ ¢

CHAPTER 558. LICENSING STANDARDS
FOR HOME AND COMMUNITY SUPPORT
SERVICES AGENCIES

SUBCHAPTER I. RESPONSE TO COVID-19
AND PANDEMIC-LEVEL COMMUNICABLE
DISEASE

26 TAC §558.960

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) adopts on an emergency basis
in Title 26 Texas Administrative Code, Chapter 558, Licens-
ing Standards for Home and Community Support Services
Agencies, new §558.960, concerning an emergency rule in
response to COVID-19 in order to reduce the risk of transmis-
sion of COVID-19. As authorized by Texas Government Code
§2001.034, the Commission may adopt an emergency rule
without prior notice or hearing upon finding that an imminent
peril to the public health, safety, or welfare requires adoption
on fewer than 30 days' notice. Emergency rules adopted under
Texas Government Code §2001.034 may be effective for not
longer than 120 days and may be renewed for not longer than
60 days.

BACKGROUND AND PURPOSE

The purpose of the emergency rulemaking is to support the
Governor's March 13, 2020, proclamation certifying that the

COVID-19 virus poses an imminent threat of disaster in the state
and declaring a state of disaster for all counties in Texas. In this
proclamation, the Governor authorized the use of all available
resources of state government and of political subdivisions that
are reasonably necessary to cope with this disaster and di-
rected that government entities and businesses would continue
providing critical essential services. HHSC accordingly finds
that an imminent peril to the public health, safety, and welfare of
the state requires immediate adoption of this Emergency Rule
for HCSSA Response to COVID-19.

To protect clients served by home and community support
services agencies (HCSSAs) and the public health, safety, and
welfare of the state during the COVID-19 pandemic, HHSC
is adopting an emergency rule to define criteria for screening
staff, clients, and household members for COVID-19, to require
that related documentation be made available to HHSC upon
request, and to clarify that HCSSA staff must comply with a
long-term care facility's infection control protocols when entering
to provide essential services.

STATUTORY AUTHORITY

The emergency rulemaking is adopted under Texas Government
Code §2001.034 and §531.0055 and Texas Health and Safety
Code §142.012. Texas Government Code §2001.034 authorizes
the adoption of emergency rules without prior notice and hear-
ing, if an agency finds that an imminent peril to the public health,
safety, or welfare requires adoption of a rule on fewer than 30
days' notice. Texas Government Code §531.0055 authorizes the
Executive Commissioner of HHSC to adopt rules and policies
necessary for the operation and provision of health and human
services by the health and human services system. Texas Health
and Safety Code §142.012, authorizes the Executive Commis-
sioner of HHSC to adopt rules necessary to implement Chapter
142 of the Texas Health and Safety Code, concerning Home and
Community Support Services. Texas Health and Safety Code
§142.012, authorizes the Executive Commissioner of HHSC to
adopt rules governing minimum standards for HCSSAs that are
necessary to protect the public.

The new section implements Texas Government Code
§531.0055 and Texas Health and Safety Code §142.012.

$558.960.  Emergency Rule for HCSSA Response to COVID-19.

(a) Based on state law and federal guidance, the Texas Health
and Human Services Commission (HHSC) finds COVID-19 to be a
health safety risk and requires a home and community support services
agency (HCSSA) to take the following measures. The screening re-
quired by this section does not apply to emergency services personnel
entering an agency in an emergency situation.

(b) For the purposes of this section, personal protective equip-
ment means specialized clothing or equipment worn by agency staff for
protection against transmission of infectious diseases such as COVID-
19, including surgical or N95 masks, goggles, gloves, and disposable
gowns.

(c) Agency staff have legal authority to enter a facility licensed
under Texas Health and Safety Code Chapters 242, 247, or 252, or
Texas Human Resources Code Chapter 103, to provide services to the
facility's residents who are agency clients. Agency staff entering a li-
censed facility must follow the infection control protocols of the facil-

ity.

(d) An agency must screen its staff and must not allow staff to
remain in the agency, enter a licensed facility, or make home visits if the
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employee, volunteer or contractor meets one or more of the following
screening criteria:

(1) fever defined as a temperature of 100.4 Fahrenheit and
above, or by the most current Centers for Disease Control and Pre-
vention (CDC) guidance relating to fever or signs or symptoms of a
respiratory infection, such as cough, shortness of breath or sore throat;

(2) signs or symptoms of COVID-19, including chills,

(h) A parent agency administrator or alternate administra-
tor, or supervising nurse or alternate supervising nurse may make
the monthly supervisory visit required for branch supervision by
§558.321(d)(1) of this chapter (relating to Standards for Branch
Offices) or as required for alternative delivery site by §558.322(c)(1)
of this chapter (relating to Standards for Alternate Delivery Sites)
by virtual communication, such as video or telephone conferencing
systems.

cough, shortness of breath or difficulty breathing, fatigue, muscle
or body aches, headache, new loss of taste or smell, sore throat,
congestion or runny nose, nausea or vomiting, or diarrhea;

(3) additional signs and symptoms as outlined by the CDC

(1) A hospice registered nurse may make the supervisory visit
required for hospice aides in §558.842(d) of this chapter (relating to
Hospice Aide Services) by virtual communication, such as video or
telephone conferencing systems.

in Symptoms or Coronavirus at cdc.gov;

(4) contact in the last 14 days with someone who has a con-

(j) Ifthis emergency rule is more restrictive than any minimum
standard relating to a HCSSA, this emergency rule will prevail so long

firmed diagnosis of COVID-19, is under investigation for COVID-19,

as this emergency rule is in effect.

or is ill with a respiratory illness, regardless of whether the person is
fully vaccinated, unless the person is conducting the visit to provide
essential services; or

(5) testing positive for COVID-19 in the last 10 days.

(e) The agency must:

(1) document the results of all required screenings; and

(2) ensure documentation must be retrievable for review
upon request by HHSC.

(f) The agency must determine if a scheduled home visit re-
quires essential services or non-essential services.

(1) Essential services include a service that must be deliv-
ered to ensure the client's health and safety, such as nursing services,
therapies, medication administration, assisting with self-administered
medications and other personal care tasks, wound care, transfer, or am-
bulation. This is determined on a case-by-case basis and according to
the client's need for the service on the day of the scheduled visit in ac-
cordance with the plan of care, care plan, or individualized service plan

(ISP).

(2) If the visit requires non-essential services, the visit:

(A) must be conducted by phone or video conference,
if possible; or
(B) must be rescheduled for a later date.

(3) If the visit requires essential services, staff must con-
duct the visit in person and screen the client and household members
using the same criteria for staff that is described in subsection (d) of
this section and proceed as described in subparagraphs (A) and (B) of

this paragraph.
(A) Ifthe client or a member of the household meet one

or more of the screening criteria, use appropriate personal protective
equipment during the visit.

(B) Ifthe client or a member of the household does not
meet one or more of the screening criteria, conduct the visit as indicated
for the type of service provided.

(4) Anagency must document any missed visits in the plan
of care, care plan, or ISP and notify the attending physician or practi-
tioner, if applicable.

(g) Providers of essential services include HCSSA employees
and contractors, including but not limited to physicians, nurses, hos-
pice aides, home health aides, attendants, social workers, therapists,
spiritual counselors, and volunteers in any of those roles.

(k) If an executive order or other direction is issued by the
Governor of Texas, the President of the United States, or another ap-
plicable authority, that is more restrictive than this emergency rule or
any minimum standard relating to a HCSSA, the HCSSA must comply
with the executive order or other direction.

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal
authority to adopt.

Filed with the Office of the Secretary of State on September 24,
2021.

TRD-202103793

Karen Ray

Chief Counsel

Health and Human Services Commission

Effective date: September 25, 2021

Expiration date: January 22, 2022

For further information, please call: (512) 438-3161

¢ ¢ ¢

CHAPTER 559. DAY ACTIVITY AND HEALTH
SERVICES REQUIREMENTS

SUBCHAPTER D. LICENSURE AND
PROGRAM REQUIREMENTS

26 TAC §559.65

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC or Commission) adopts on
an emergency basis in Title 26, Texas Administrative Code,
Chapter 559, Day Activity and Health Services Requirements,
new §559.65, concerning an emergency rule in response
to COVID-19 in order to reduce the risk of transmission
of COVID-19. As authorized by Texas Government Code
§2001.034, the Commission may adopt an emergency rule
without prior notice or hearing upon finding that an imminent
peril to the public health, safety, or welfare requires adoption
on fewer than 30 days' notice. Emergency rules adopted under
Texas Government Code §2001.034 may be effective for not
longer than 120 days and may be renewed for not longer than
60 days.

BACKGROUND AND PURPOSE

The purpose of the emergency rulemaking is to support the
Governor's March 13, 2020, proclamation certifying that the

EMERGENCY RULES October 8, 2021 46 TexReg 6617



COVID-19 virus poses an imminent threat of disaster in the state
and declaring a state of disaster for all counties in Texas. In this
proclamation, the Governor authorized the use of all available
resources of state government and of political subdivisions that
are reasonably necessary to cope with this disaster and directed
that government entities and businesses would continue provid-
ing essential services. HHSC accordingly finds that an imminent
peril to the public health, safety, and welfare of the state requires
immediate adoption of this Emergency Rule for Day Activity and
Health Services Response to COVID-19 - Screening, Activities
and Infection Control Policies and Procedures.

To protect day activity and health services clients and the public
health, safety, and welfare of the state during the COVID-19 pan-
demic, HHSC is adopting an emergency rule to require day activ-
ity and health services providers to develop and enforce policies
and procedures for infection control.

STATUTORY AUTHORITY

The emergency rulemaking is adopted under Texas Government
Code §2001.034 and §531.0055 and Texas Human Resources
Code §103.004 and §103.005. Texas Government Code
§2001.034 authorizes the adoption of emergency rules without
prior notice and hearing, if an agency finds that an imminent
peril to the public health, safety, or welfare requires adoption of
a rule on fewer than 30 days' notice. Texas Government Code
§531.0055 authorizes the Executive Commissioner of HHSC to
adopt rules and policies necessary for the operation and pro-
vision of health and human services by the health and human
services system. Texas Human Resources Code §103.004
authorizes the Executive Commissioner of HHSC to adopt rules
implementing Texas Human Resources Code, Chapter 103,
concerning Day Activity and Health Services Facilities. Texas
Human Resources Code §103.005 authorizes the Executive
Commissioner of HHSC to adopt rules governing the standards
for safety and sanitation of a licensed day activity and health
services facility.

The new section implements Texas Government Code
§2001.034 and §531.0055 and Texas Human Resources Code
Chapter §103.004 and §103.005.

§559.65. Emergency Rule for Day Activity and Health Services Re-
sponse to COVID-19 - Screening, Activities and Infection Control Poli-
cies and Procedures.

(a) Based on state law and federal guidance, the Texas Health
and Human Services Commission (HHSC) finds COVID-19 to be a
health and safety risk and requires a day activity and health services
facility to take the following measures. The screening required by this
section does not apply to emergency services personnel entering the
facility in an emergency situation.

(b) In this section:

(1) providers of essential services include contract doc-
tors, contract nurses, contract healthcare workers, spiritual clergy,
volunteers assisting with facility- coordinated group activities and
home health workers whose services are necessary to ensure client

health and safety;

(2) persons with legal authority to enter include law en-
forcement officers and government personnel performing their official
duties; and

(3) persons providing critical assistance include providers
of essential services and persons with legal authority to enter.

(c) A day activity and health services facility must take the
temperature of every person upon arrival and must not allow a person
with a fever as described in subsection (e) of this section to enter or
remain in the facility.

(d) A day activity and health services facility must prohibit
visitors, except as provided in subsection (e) of this section.

(e) A day activity and health services facility must allow entry
of persons providing critical assistance, including volunteers assisting
with facility-coordinated group activities, unless the person meets one
or more of the following screening criteria:

(1) fever, defined as a temperature of 100.4 Fahrenheit and
above, or by the most current Centers for Disease Control and Preven-
tion (CDC) guidance;

(2) signs or symptoms of COVID-19, including chills,
cough, shortness of breath or difficulty breathing, fatigue, muscle
or body aches, headache, new loss of taste or smell, sore throat,
congestion or runny nose, nausea or vomiting, or diarrhea;

(3) additional signs and symptoms as outlined by the CDC
in Symptoms of Coronavirus at cdc.gov;

(4) contact in the last 14 days, unless to provide critical
assistance, with someone who has a confirmed diagnosis of COVID-19,
someone who is under investigation for COVID-19, or someone who
is ill with a respiratory illness, regardless of whether or not the person
has been fully vaccinated; or

(5) testing positive for COVID-19 in the last 10 days.

() A facility must develop and enforce policies and proce-
dures for infection control. The written standards, policies, and pro-
cedures must include standard and transmission-based precautions to
prevent the spread of COVID-19, including appropriate use of personal
protective equipment (PPE).

(g) A facility must not prohibit government personnel per-
forming their official duty from entering the facility, unless the
individual meets the above screening criteria.

(h) A facility may offer facility-coordinated group activities as
well as allow volunteers to enter the facility to assist with the activi-
ties. Facilities that allow volunteers to enter the facility to assist with
activities must ensure the following:

(1) volunteers must be trained on proper infection and pre-
vention control standards;

(2) volunteers must pass all screening requirements, as out-
lined in subsection () of this section and must be overseen by facility
staff; and

(3) volunteers must adhere to the same PPE requirements

as staff.

(i) Facilities must execute a written agreement with all volun-
teers documenting training requirements and facility policies regarding
infection and prevention control standards.

(j) Ifthis emergency rule is more restrictive than any minimum
standard relating to a day activity and health services facility, this emer-
gency rule will prevail so long as this emergency rule is in effect.

(k) If an executive order or other direction is issued by the
Governor of Texas, the President of the United States, or another appli-
cable authority, that is more restrictive than this emergency rule or any
minimum standard relating to a day activity and health services facil-
ity, the day activity and health services facility must comply with the
executive order or other direction.
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The agency certifies that legal counsel has reviewed the emer- Karen Ray

gency adoption and found it to be within the state agency's legal Chief Counsel

authority to adopt. Health and Human Services Commission

Effective date: September 25, 2021

Expiration date: January 22, 2022

2021. For further information, please call: (512) 438-3161

TRD-202103752 ¢ ¢ ¢

Filed with the Office of the Secretary of State on September 24,
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PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 353. MEDICAID MANAGED CARE
SUBCHAPTER O. DELIVERY SYSTEM AND
PROVIDER PAYMENT INITIATIVES

1 TAC §353.1305

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes an amendment to 1
TAC §353.1305, concerning the Uniform Hospital Rate Increase
Program for program periods before September 1, 2021.

BACKGROUND AND PURPOSE

The purpose of the proposed amendment to §353.1305 is to ex-
tend the date for the Uniform Hospital Rate Increase Program
(UHRIP) to apply to program periods before September 1, 2022
or as approved by the Centers for Medicare and Medicaid Ser-
vices (CMS).

SECTION-BY-SECTION SUMMARY

The proposed amendment to §353.1305(a) replaces the date
"September 1, 2021" with "September 1, 2022" and adds "or for
the time period as approved by the Centers for Medicare and
Medicaid Services" to extend the program an additional year or
as approved by CMS. The date is deleted in the title of the rule.
The acronym "MCQ" is also spelled out.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state government.

For each year of the first five years that the rule will be in effect,
enforcing or administering the rule has implications relating to
revenues of local governments. The effect is projected to be a
net increase to revenues of local governments of approximately
$1,232,067,032 in non-federal share $3,325,417,091 All Funds
(AF) for State Fiscal Year (SFY) 2022 and no impact thereafter
as the program is expected to end.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will not require an in-
crease in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will not create a new rule;
(6) the proposed rule will expand an existing rule;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) the proposed rule will positively affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that there will be no adverse
economic effect on small businesses or micro-businesses, or ru-
ral communities.

The rule does not impose any additional costs on small busi-
nesses, micro-businesses, or rural communities required to
comply with the rule.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Victoria Grady, Director of Provider Finance, has determined that
for each year of the first five years, the public benefit will be
continuation of the UHRIP program for an additional year.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule. There
is no requirement to alter current business practices and no new
fees or costs imposed on those required to comply.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC HEARING

A public hearing to receive comments on the proposal will
be held by HHSC through a webinar. The meeting date
and time will be posted on the HHSC Communications and
Events Website at https://hhs.texas.gov/about-hhs/communica-
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tions-events and the HHSC Provider Finance Communications
website at https://pfd.hhs.texas.gov/provider-finance-commu-
nications . Please contact Robert Jacques at PFD_hospi-
tals@hhsc.state.tx.us if you have questions about the hearing.

PUBLIC COMMENT

Questions about the content of this proposal may be directed to
Cristina Melendez in the HHSC Provider Finance for Hospitals
department at PFD_hospitals@hhsc.state.tx.us.

Written comments on the proposal may be submitted to the
HHSC Provider Finance Department, 4601 W. Guadalupe St.,
Austin, Texas 78751 (Mail Code H-400); P.O. Box 149030,
Austin, Texas 78714-9030 (Mail Code H-400); by fax to (512)
730-7475; or by email to PFD_hospitals@hhsc.state.tx.us.

To be considered, comments must be submitted no later than
31 days after the date of this issue of the Texas Register. Com-
ments must be: (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) faxed or emailed
before midnight on the last day of the comment period. If the last
day to submit comments falls on a holiday, comments must be
postmarked, shipped, or emailed before midnight on the follow-
ing business day to be accepted. When faxing or emailing com-
ments, please indicate "Comments on Proposed Rule 21R165"
in the subject line.

STATUTORY AUTHORITY

The amendment is proposed under Texas Government Code
§531.033, which authorizes the Executive Commissioner of
HHSC to adopt rules necessary to carry out HHSC's duties;
Texas Human Resources Code §32.021 and Texas Government
Code §531.021(a), which provide HHSC with the authority to
administer the federal medical assistance (Medicaid) program
in Texas; Texas Government Code §531.021(b-1), which estab-
lishes HHSC as the agency responsible for adopting reasonable
rules governing the determination of fees, charges, and rates
for medical assistance payments under the Texas Human
Resources Code Chapter 32; and Texas Government Code
§533.002, which authorizes HHSC to implement the Medicaid
managed care program.

The amendment affects Texas Government Code Chapters 531
and 533 and Texas Human Resources Code Chapter 32.

$353.1305.  Uniform Hospital Rate Increase Program [for program
periods before September 1. 2021].

(a) Introduction. This section describes the circumstances for
program periods before September 1, 2022, or for the time period as
approved by the Centers for Medicare and Medicaid Services [2021],
under which HHSC directs a Managed Care Organization (MCO) [an
MCEO] to provide a uniform percentage rate increase to hospitals in
the MCO's network in a designated service delivery area (SDA) for
the provision of inpatient services, outpatient services, or both. This
section also describes the methodology used by HHSC to calculate and
administer such rate increase.

(b) Definitions. The following definitions apply when the
terms are used in this section. Terms that are used in this and other
sections of this subchapter may be defined in §353.1301 of this
subchapter (relating to General Provisions).

(1) Children's hospital--A Medicaid hospital designated by
Medicare as a children's hospital.

(2) Inpatient hospital services--Services ordinarily fur-
nished in a hospital for the care and treatment of inpatients under

the direction of a physician or dentist, or a subset of these services
identified by HHSC. Inpatient hospital services do not include skilled
nursing facility or intermediate care facility services furnished by a
hospital with swing-bed approval, and any other services that HHSC
determines should not be subject to the rate increase.

(3) Institution for mental diseases (IMD)--A hospital that
is primarily engaged in providing psychiatric diagnosis, treatment, or
care of individuals with mental illness.

(4) Non-urban public hospital--

(A) A hospital owned and operated by a governmental
entity, other than a hospital described in paragraph (8) of this subsec-
tion, defining rural public hospital, or a hospital described in paragraph
(10) of this subsection, defining urban public hospital; or

(B) A hospital meeting the definition of rural public-fi-
nanced hospital in §355.8065(b)(37) of this title (relating to Dispro-
portionate Share Hospital Reimbursement Methodology), other than a
hospital described in paragraph (7) of this subsection defining rural pri-
vate hospital.

(5) Outpatient hospital services--Preventive, diagnostic,
therapeutic, rehabilitative, or palliative services that are furnished to
outpatients of a hospital under the direction of a physician or dentist, or
a subset of these services identified by HHSC. HHSC may, in its con-
tracts with MCOs governing rate increases under this section, exclude
from the definition of outpatient hospital services such services as are
not generally furnished by most hospitals in the state, or such services
that HHSC determines should not be subject to the rate increase.

(6) Program period--A period of time for which HHSC will
contract with participating MCOs to pay increased capitation rates for
the purpose of provider payments under this section. Each program
period is equal to a state fiscal year beginning September 1 and ending
August 31 of the following year. An SDA that is unable to participate
in the program described in this section beginning September 1 may
apply to participate beginning March 1 of the program period and end-
ing August 31. Participation during such a modified program period
is subject to the application and intergovernmental-transfer deadlines
described in subsection (g) of this section.

(7) Rural private hospital--A privately-operated hospital
that is a rural hospital as defined in §355.8052 of this title (relating to
Inpatient Hospital Reimbursement).

(8) Rural public hospital--A hospital that is owned and op-
erated by a governmental entity and is a rural hospital as defined in
§355.8052 of this title.

(9) State-owned hospital--A hospital that is owned and op-
erated by a state university or other state agency.

(10)  Urban public hospital--A hospital that is operated by
or under a lease contract with one of the following entities: the Dallas
County Hospital District, the El Paso County Hospital District, the Har-
ris County Hospital District, the Tarrant County Hospital District, the
Travis County Healthcare District dba Central Health, the University
Health System of Bexar County, the Ector County Hospital District,
the Lubbock County Hospital District, or the Nueces County Hospital
District.

(c) Classes of participating hospitals.

(1) HHSC may direct the MCOs in an SDA that is partic-
ipating in the program described in this section to provide a uniform
percentage rate increase to all hospitals within one or more of the fol-
lowing classes of hospital with which the MCO contracts for inpatient
or outpatient services:
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(A) children's hospitals;

(B) non-urban public hospitals;
(C) rural private hospitals;

(D) rural public hospitals;

(E) state-owned hospitals;

(F) urban public hospitals;

(G) non-state-owned IMDs; and
(H) all other hospitals.

(2) If HHSC directs rate increases to more than one class
of hospital within the SDA, the percentage rate increases directed by
HHSC may vary between classes of hospital.

(d) Eligibility. HHSC determines eligibility for rate increases
by SDA and class of hospital.

(1) Service delivery area. Only hospitals in an SDA that
includes at least one sponsoring governmental entity are eligible for a
rate increase.

(2) Class of hospital. HHSC will identify the class or
classes of hospital within each SDA described in paragraph (1) of
this subsection to be eligible for a rate increase. HHSC will consider
the following factors when identifying the class or classes of hospital
eligible for a rate increase and the percent increase applicable to each
class:

(A) whether a class of hospital contributes more or less
significantly to the goals and objectives in HHSC's quality strategy, as
required in 42 C.F.R. §438.340, relative to other classes;

(B) which class or classes of hospital the sponsoring
governmental entity wishes to support through intergovernmental
transfers (IGTs) of public funds, as indicated on the application
described in subsection (g) of this section; and

(C) the percentage of Medicaid costs incurred by the
class of hospital in providing care to Medicaid managed care clients
that are reimbursed by Medicaid MCOs prior to any uniform rate in-
crease administered under this section.

(e) Services subject to rate increase.

(1) HHSC may direct the MCOs in an SDA to increase
rates for all or a subset of inpatient services, all or a subset of outpatient
services, or all or a subset of both, based on the service or services that
will best advance the goals and objectives of HHSC's quality strategy.

(2) Inaddition to the limitations described in paragraph (1)
of this subsection, rate increases for a non-state-owned IMD are limited
to inpatient psychiatric hospital services provided to individuals under
the age of 21 and to inpatient hospital services provided to individuals
65 years or older.

(3) UHRIP rate increases will apply only to the in-net-
work managed care claims billed under a hospital's primary National
Provider Identifier (NPI) and will not be applicable to NPIs associated
with non-hospital sub-providers owned or operated by a hospital.

(f) Determination of percentage of rate increase.

(1) In determining the percentage of rate increase applica-
ble to one or more classes of hospital, HHSC will consider the follow-
ing factors:

(A) information from the participants in the SDA (in-
cluding hospitals, managed-care organizations, and sponsoring gov-

ernmental entities) on one or both of the following, as indicated on
the application described in subsection (g) of this section:

(i) the amount of IGT the sponsoring governmental
entities propose to transfer to HHSC to support the non-federal share
of the increased rates for the first six months of a program period; and

(i) the percentage rate increase the SDA partic-
ipants propose for one or more classes of hospital for the first six
months of a program period;

(B) the class or classes of hospital determined in sub-
section (d)(2) of this section;

(C) the type of service or services determined in sub-
section (e) of this section;

(D) actuarial soundness of the capitation payment
needed to support the rate increase;

(E) available budget neutrality room under any applica-
ble federal waiver programs;

(F) hospital market dynamics within the SDA; and
(G) other HHSC goals and priorities.

(2) HHSC will limit the percentage rate increases deter-
mined pursuant to this subsection to no more than the levels that are
supported by the amount described in paragraph (1)(A)(i) of this sub-
section. Nothing in this section may be construed to limit the authority
of the state to require the sponsoring governmental entities to trans-
fer additional funds to HHSC following the reconciliation process de-
scribed in §353.1301(g) of this title, if the amount previously trans-
ferred is less than the non-federal share of the amount expended by
HHSC in the SDA for this program.

(3) After determining the percentage of rate increase us-
ing the process described in paragraphs (1) and (2) of this subsection,
HHSC will modify its contracts with the MCOs in the SDA to direct
the percentage rate increases.

(g) Application process; timing and amount of transfer of non-
federal share.

(1) The stakeholders in an SDA initiate the request for
HHSC to implement a uniform hospital rate increase program by
submitting an application using a form prescribed by HHSC.

(A) The stakeholders in the SDA, including hospitals,
sponsoring governmental entities, and MCOs, are expected to work
cooperatively to complete the application.

(B) The application provides an opportunity for stake-
holders to have input into decisions about which classes of hospital
and services are subject to the rate increases, and the percentage rate
increase applicable to each class, but HHSC retains the final decision-
making authority on these aspects of the program following the pro-
cesses described in subsections (d) - (f) of this section.

(C) HHSC must receive the completed application no
later than six months before the beginning of the program period or
modified program period in which the SDA proposes to participate.

(D) HHSC will process the application, contact SDA
representatives or stakeholders if there are questions, and notify the
stakeholders in the SDA of its decisions on the application, including
the classes of hospital eligible for the rate increase, the services subject
to the increase, the percentage rate increase applicable to each class,
and the total amount of IGT required for the first six months of the
program period.
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(2) Sponsoring governmental entities must complete the
IGT for the first six months of the program period no later than four
months prior to the start of the program period, unless otherwise
instructed by HHSC. For example, for the program period beginning
September 1, 2017, HHSC must receive the IGT for the first six
months no later than May 1, 2017; for the modified program period
beginning March 1, 2018, HHSC must receive the IGT no later than
November 1, 2017.

(3) Following the transfer of funds described in paragraph
(2) of this subsection, sponsoring governmental entities must transfer
additional IGT at such times and in such amounts as determined by
HHSC to be necessary to ensure the availability of funding of the non-
federal share of the state's expenditures under this section and HHSC's
compliance with the terms of its contracts with MCOs in the SDA. In
no event may transfers for directed increases in a program period occur
later than November 1 of the calendar year.

(4) HHSC will instruct sponsoring governmental entities as
to the required IGT amounts. Required IGT amounts will include all
costs associated with the uniform rate increase, including costs asso-
ciated with premium taxes, risk margins, and administration, plus ten
percent.

(h) Effective date of rate increases. HHSC will direct MCOs to
increase rates under this section beginning the first day of the program
period that includes the increased capitation rates paid by HHSC to
each MCO pursuant to the contract between them.

(i) Reconciliation. HHSC will reconcile the amount of the
non-federal funds actually expended under this section during the pro-
gram period with the amount of funds transferred to HHSC by the spon-
soring governmental entities for that same period using the methodol-
ogy described in §353.1301(g) of this subchapter.

(j) Recoupment. Payments under this section may be subject
to recoupment as described in §353.1301(k) of this subchapter.

(k) December 2017 limited eligibility. Notwithstanding the
other provisions of this section, any SDA that received approval from
CMS by April 15, 2017, may participate in the program described in
this section for dates of service beginning December 1, 2017. Spon-
soring governmental entities must complete the IGT for the period of
December 1, 2017, through February 28, 2018, by a date to be deter-
mined by HHSC.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 24,
2021.

TRD-202103794

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 7, 2021
For further information, please call: (737) 867-7813

¢ ¢ ¢
CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER J. PURCHASED HEALTH

SERVICES

DIVISION 11. TEXAS HEALTHCARE TRANS-
FORMATION AND QUALITY IMPROVEMENT
PROGRAM REIMBURSEMENT

1 TAC §355.8200

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) proposes a new rule §355.8200,
concerning Retained Funds for the Uncompensated Care Pro-
gram, in Texas Administrative Code, Title 1, Part 15, Chapter
355, Subchapter J, Division 11.

BACKGROUND AND PURPOSE

The proposed new rule will authorize HHSC to set and collect
an application fee for the Uncompensated Care (UC) program
currently valued at $3.9 billion annually, in accordance with 42
CFR §433.68(d)(1)(iv).

The proposal is necessary to comply with Senate Bill (S.B.)
2138, 86th Legislature, Regular Session, 2019 and S.B. 1 (Ar-
ticle 1, Texas Health and Human Services Commission, Rider
15), 87th Legislature, Regular Session, 2021. The establish-
ment of a rule is critical to the ability to support the infrastructure
needed to operate and safeguard the UC program operated
under the Texas Healthcare Transformation and Quality Im-
provement Project 1115 waiver (THTQIP). The amount of the
application fee will be determined based on the cost necessary
to administer the program and the funds will be spent to assist
in administering the UC program.

During the 86th Texas Legislative Session, the Texas legislature
passed S.B. 2138, which gave HHSC the authority to retain cer-
tain funds. The bill established reporting requirements and limi-
tations on the amount of funds that could be collected. The 87th
Texas Legislature adopted a rider in S.B. 1 that has given HHSC
the authority to increase the number of full-time equivalents for
increased monitoring and oversight of the use of local funds and
the administration of new programs. HHSC is now creating a
monitoring plan to oversee the use of local funds in the Medicaid
program.

The required application fee will be implemented beginning Oc-
tober 1, 2021.

SECTION-BY-SECTION SUMMARY

Proposed new §355.8200(a) provides the purpose and start date
for the UC application fee.

Proposed new §355.8200(b) defines the term "non-public
provider."

Proposed new §355.8200(c) provides the scope of applicability.

Proposed new §355.8200(d) provides an explanation of the ap-
plication fee, including use, total limitation, and effective time pe-
riod.

Proposed new §355.8200(e) provides an explanation of the uses
of the funds and limitations.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year that the rule will be in effect, $2.7 million will be retained.
Enforcing or administering the rule does have any other fore-
seeable implications relating to costs or state government.

The effect on state government for each year of the first five
years the proposed rule is in effect is an estimated increase in
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revenue of $5,400,000 in fiscal year (FY) 2022, $5,400,000 in
FY 2023, $5,400,000 in FY 2024, $5,400,000 in FY 2025, and
$5,400,000 in FY 2026.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will affect the number of
HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will affect fees paid to HHSC;
(5) the proposed rule will create a new rule;
(6) the proposed rule will not expand existing rules;

(7) the proposed rule will not change the number of individuals
subject to the rule; and

(8) HHSC has insulfficient information to determine the proposed
rule’s effect on the state’s economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood has also determined that the proposal will not have
an adverse economic effect on small businesses, micro-busi-
nesses, and rural communities because participation in the pro-
gram is optional.

LOCAL EMPLOYMENT IMPACT
This rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule is necessary to implement legislation that does
not specifically state that §2001.0045 applies to the rule.

PUBLIC BENEFIT AND COSTS

Victoria Grady, Director of Provider Finance, has determined that
for each year the rule is in effect, the public benefit will be better
oversight of the use of local funds in the Medicaid program.

Trey Wood has also determined that for the first five years the
rules are in effect, there will not be an economic cost to persons
required to comply with the proposed rule because participation
in the program is optional.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action. Therefore, the proposal
does not constitute a taking under Texas Government Code
§2007.043.

PUBLIC COMMENT

Written comments on the proposal may be submitted to
HHSC Provider Finance Department, Mail Code H-400,
P.O. Box 149030, Austin, Texas 78714-9030, or by email to
PFD-LTSS@hhs.texas.gov.

To be considered, comments must be submitted no later than
21 days after the date of this issue of the Texas Register. Com-

ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 21R166" in the subject
line.

STATUTORY AUTHORITY

The new section is proposed under Texas Government Code
§531.033, which authorizes the Executive Commissioner of
HHSC to adopt rules necessary to carry out HHSC’s duties;
Texas Human Resources Code §32.021 and Texas Government
Code §531.021(a), which provide HHSC with the authority to
administer the federal medical assistance (Medicaid) program
in Texas; Texas Government Code §531.021(b-1), which estab-
lishes HHSC as the agency responsible for adopting reasonable
rules governing the determination of fees, charges, and rates
for medical assistance payments under the Texas Human
Resources Code Chapter 32; and Texas Government Code
§531.021135, which requires HHSC to adopt rules necessary
to implement the section.

The new section affects Texas Government Code Chapter 531
and Texas Human Resources Code Chapter 32.

§355.8200.  Retained Funds for the Uncompensated Care Program.

(a) Introduction. Texas Healthcare Transformation and Qual-
ity Improvement Program under §1115(a), Medicaid demonstration
waiver payments available under this division help to defray the
uncompensated cost of charity care provided by eligible hospitals and
physician practices on or after October 1, 2019. Participation in the
Texas Healthcare Transformation and Quality Improvement Program
is subject to an application fee.

(b) Definition. A non-public provider, when the term is used
in this section, is defined as a provider who is owned by any entity other
than a unit of local, state, or federal government.

(c) Applicability. The requirement to submit an application
fee applies to all non-public providers in the state.

(d) Application Fee. An application fee will be required with
the submission of the application described in §355.8212(c)(2) of this

subchapter.

(1) The application fee will be determined annually based
upon an estimate of the amount equal to the estimated costs necessary
to administer the program and will be posted on the Texas Health and
Human Services Commission Provider Finance Department website.

(2) Payment is due at the time of the submission of the ap-
plication. If no payment is received with the application, an account
receivable will be established. HHSC will offset the next applicable
payment to the provider against the account receivable until the obli-
gation to the state is discharged.

(3) Payment must be made in the manner determined by
HHSC and in compliance with payment instructions that will be posted
on the HHSC Provider Finance Department website.

(e) Uses of the Funds and Limitations.

(1) The total amount received from the application fee may
not exceed $8,000,000 annually when combined with any other funds
retained under the authority of Texas Government Code §531.021135.
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(2) HHSC will spend money retained under this section to
assist in paying the costs necessary to administer the program for which
the money is received. HHSC will not use the money to pay any type of
administrative cost that was funded with general revenue before June
1, 2019.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 24,
2021.

TRD-202103757

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: November 7, 2021
For further information, please call: (512) 424-6637

¢ L4 ¢
TITLE 16. ECONOMIC REGULATION

PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION

CHAPTER 33. LICENSING

The Texas Alcoholic Beverage Commission (TABC, agency,
or commission) proposes amendments to §§33.5, 33.72, and
33.78; and new §§833.1 and 33.80. The repeal of §33.52 is
proposed in a separate, simultaneous proposal.

Background and Summary

The commission proposes new §33.1 to provide in rule the com-
mission's standards for timeliness of filings and to combine the
content of current §33.52, regarding how to count days when a
rule includes a period of time. A rule related to timely filing is
necessitated by the new Alcohol Industry Management System
(AIMS), which allows filing of documents at any time through an
internet-based portal.

The commission proposes to amend §33.5 to conform with the
statutory changes made by S.B. 911 (2021 R.S.), which provides
an additional mechanism to obtain a Food and Beverage Certifi-
cate, and to clarify language existing in the current rule. Hold-
ers of a mixed beverage permit or a private club permit must
also hold a Food and Beverage Certificate to engage in deliv-
ery and to-go sales of alcoholic beverages. Additionally, areas
within certain counties (e.g. Dallas County) have a local option
election status wherein holding a Food and Beverage Certificate
is a prerequisite to obtaining a permit allowing the sale of liquor
for on-premise consumption. Prior to S.B. 911's passage, busi-
nesses could not qualify for a Food and Beverage Certificate un-
less, inter alia, the receipts from the sale of alcoholic beverages
at the location are 60% or less of the location's total receipts.
S.B. 911 allows businesses that meet the newly added definition
of a restaurant (see Tex. Alco. Bev. Code §1.04(29) (effective
Jan. 1, 2022)) to qualify for a Food and Beverage certificate ir-
respective of the alcohol sales at the location. Going forward,
businesses that do not meet the required alcohol-sales thresh-
old, may qualify if the business (1) operates its own permanent
food service facility with commercial cooking equipment on its
premises; and (2) prepares and offers to sell multiple entrees for

consumption on or off the premises. Lastly, the commission's
proposed amendments clarify various statutory terms used in the
rule by adding practical examples used by the commission's li-
cense and permit holders.

Rules for events at temporary locations were adopted in late
2020 and went into effect on Sept. 1, 2021. After their adop-
tion, commission staff noted that §§33.72 and 33.78 were over-
broad. The commission proposes amendments to §§33.72 and
33.78 to narrow their applicability. Moreover, stakeholders raised
concerns about the impacts of the two-day minimum duration of
a temporary event authorization in certain circumstances. The
commission proposes to eliminate the minimum duration.

The commission proposes new §33.80 to state clearly in rule that
mixed beverage permit holders may continue to host events at
temporary locations, subject to certain limitations. This is con-
sistent with current commission policy and does not represent a
change for industry members.

Amended §33.5 is proposed to become effective on January 1,
2022, concurrent with the effective date of the underlying statu-
tory amendments. All other new and amended rules are pro-
posed to become effective 20 days after their submission to the
Texas Register for adoption.

Section by Section Discussion
§33.1 General Provisions

The commission proposes new §33.1 to provide clear rules re-
lated to submission deadlines applicable to all submissions un-
der Chapter 33.

§33.5 Food and Beverage Certificate

The commission proposes to amend §33.5 to conform with the
statutory changes made by S.B. 911 (2021 R.S.), which provides
an additional mechanism to obtain a Food and Beverage Certifi-
cate, and to clarify language existing in the current rule.

§33.72 Term of Authorization; Annual Limitation on Authoriza-
tions

The commission proposes to amend §33.72 to remove the two-
day minimum duration for a temporary event authorization and
narrow the category of license and permit holders to whom the
10-event limit on events at a temporary location applies and clar-
ify that a venue need not hold the Public Entertainment Facility
designation to qualify for exemption.

§33.78 Nonprofit Entity Temporary Events

The commission proposes to amend §33.78 to exempt certain
nonprofit auction events from the requirement to obtain commis-
sion authorization and associated late fees.

§33.80 Temporary Events Authorized under a Mixed Beverage
Permit

The commission proposes new §33.80 to clarify that mixed bev-
erage permit holders may still hold events at temporary locations
under the authority of their mixed beverage permit, subject to this
rule. This is not a change to the authorizations under a mixed
beverage permit but is proposed to be added in rule to address
confusion resulting from the implementation of other new rules
related to events at temporary locations.

Fiscal Note: Costs to State and Local Government

Shana Horton, Rules Attorney, has determined that for each year
of the first five years that the proposed new and amended rules
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will be in effect, including proposed amendments to §33.5 ne-
cessitated by S.B. 911 (2021), they are not expected to have a
significant fiscal impact upon the agency. Implementation will
be performed using existing agency resources. There are no
foreseeable economic implications anticipated for other units of
state or local government due to the proposed new and amended
rules. The rules do not impact fees or fines that can be collected
by another state or local government nor do they impose addi-
tional regulatory obligations on other units of government. Im-
plementation of changes necessitated by H.B. 1545 (2019) was
previously funded by the Texas Legislature.

Rural Communities Impact Assessment

The proposed new rules and amendments will not have any ma-
terial adverse fiscal or regulatory impacts on rural communities.
Likewise, the proposed rules will not adversely affect a local
economy in a material way. The new and amended rules apply
statewide and do not impact rural communities in any manner
different from urban ones or any local economy in a manner dif-
ferent from other local economies or the state's economy.

Small Business and Micro-Business Assessment/Flexibility
Analysis

No material fiscal implications are anticipated for small or micro-
businesses due to the proposed new and amended rules. There-
fore, no Small Business and Micro-Business Assessment/Flexi-
bility Analysis is required.

Takings Impact Assessment

The proposed amendments do not affect a taking of private
real property, as described by Attorney General Paxton's Pri-
vate Real Property Rights Preservation Act Guidelines. The
rulemaking would impose no burdens on private real property
because it neither relates to, nor has any impact on, the use or
enjoyment of private real property and there is no reduction in
value of property as a result of this rulemaking.

Public Benefits and Costs

Ms. Horton has determined that for each year of the first five
years that the proposed new and amended rules would be in
effect, the public would benefit from the updated rules conform-
ing to statutory changes. Their adoption will ensure the contin-
ued funding of the activities of the commission that protect public
health and safety and the Texas economy. The proposed new
and amended rules would also decrease confusion and lead to
greater compliance with the agency's rules. There is no increase
in costs to the public.

Government Growth Impact Statement

This paragraph constitutes the commission's government
growth impact statement for the proposed new and amended
rules. The analysis addresses the first five years the proposed
new and amended rules would be in effect. The proposed new
and amended rules neither create nor eliminate a government
program. They do not require the creation of new employee
positions or the elimination of existing employee positions.
Implementation of the proposed new and amended rules re-
quires neither an increase nor a decrease in future legislative
appropriations to the commission.

Comments on the proposed new and amended rules may be
submitted in writing to Shana Horton, Rules Attorney, Texas Al-
coholic Beverage Commission, at P.O. Box 13127, Austin, Texas
78711-3127, by facsimile transmission to (512) 206-3498, atten-
tion: Shana Horton, or by email to rules@tabc.texas.gov. Written

comments will be accepted for 30 days following publication in
the Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed rules on October 26, 2021, at
10:00 a.m. The commission has designated this hearing as the
appropriate forum to make oral comments under Government
Code §2001.029. DUE TO PUBLIC HEALTH CONCERNS
RELATED TO COVID-19, THIS HEARING WILL BE HELD BY
VIDEOCONFERENCE ONLY. Interested persons should visit
the TABC's public website prior to the meeting date to receive
further instructions or call Shana Horton, Rules Attorney, at
(512) 206-3451.

SUBCHAPTER A. APPLICATIONS
16 TAC §33.1, §33.5

New §33.1 is proposed pursuant to the commission's authority
§5.31 of the Code, which allows the commission to prescribe and
publish rules necessary to carry out the provisions of the Code.
Amendments to §33.5 are proposed to conform to changes to
the Code made by S.B. 911 (2021), which will become effective
on January 1, 2022.

The proposed new and amended rules do not impact any other
current rules or statutes.

§33.1.  General Provisions.

(a) When used in this chapter:

(1) the word "days" refers to calendar days, unless other-
wise specified; and
(2) a "business day" is any day that is not a Saturday, a

Sunday, a state or federal holiday (unless the commission is required
to be open for business), or a standard Federal Reserve bank holiday.

(b) A "day" or "business day" ends at:

(1) 5:00 p.m. Central Time for submissions by hand-deliv-
ery to a commission office or by e-mail; and

(2) 11:59 p.m. Central Time for submissions through the
commission's internet-based application information management sys-
tem.

(c) Submissions by mail must be postmarked by the due date.

(d)  When computing periods of time prescribed or allowed in
subchapter D of this chapter:

(1) the day of the act, event, or default from which the des-
ignated time period begins to run is not counted; and

(2) thelast day of the time period is counted, unless it is not
a business day as defined by subsection (a)(2) of this section, in which
case the time period will end on the next business day.

§33.5. Food and Beverage Certificate.
(a) This rule relates to §§25.13, 28.18, 32.23 and 69.16 of the
Texas Alcoholic Beverage Code.

(b) The following words and terms, when used in this section,
shall have the following meaning unless the context clearly indicates
otherwise:

(1) Entree--[main dish or] course of a meal that may in-
clude an appetizer, small plate, main dish, dessert or other similar food
item.

(2) Food service--the cooking, preparing, or assembling of
food on the location available [primarily] for consumption at the loca-
tion. Commercially pre-packaged items purchased off of the location
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which require no cooking or assembly do not constitute food service
under this section.

(3) Food service facilities--a designated permanent portion
of the licensed location[; including commereial cooking equipment;]
where food is stored and prepared [primarily] for consumption at the
location.

(4) Location--the designated physical address of a
premises, but also including all areas at that address where the license
or permit holder may sell, serve or deliver alcoholic beverages for
immediate consumption at the address, regardless of whether some
of those areas are occupied by other businesses, as long as those
businesses are contiguous.

(5) Premises--the designated area at a location that is li-
censed by the commission for the sale, service, or delivery of alcoholic
beverages.

(6) Restaurant--a business that:

(A) operates its own permanent food service facility
with commercial cooking equipment on its premises; and

(B) prepares and offers to sell multiple entrees for con-
sumption on or off the premises.

(¢) Anapplicant is qualified for a food and beverage certificate
if the following conditions, in addition to other requirements, are sat-
isfied:

(1) multiple entrees are available to customers; [and]

(2) permanent food service facilities are maintained at the
location; and [:]

(3) either:

(A) the receipts from the sale of alcoholic beverages by
the license or permit holder at the location are 60 percent or less of the
total receipts from the location; or

(B) the facility meets the definition of Restaurant under
subsection (b)(6) of this section.

(d) The hours of operation for sale and service of food and of
alcoholic beverages are the same except that food may be sold or served
before or after the legal hours for sale of alcoholic beverages.

(e) If the applicant is a hotel that maintains separate area
restaurants, lounges or bars, food service facilities must exist for each
of the designated licensed premises.

(f) An applicant for an original food and beverage certificate
shall furnish the following, as well as any other information requested
by the commission to ensure compliance:

(1) the menu or, if no menu is available, a listing of the food
and beverage items;

(2) hours of operation of food service and hours of opera-
tion for sale or service of alcoholic beverages;

(3) if qualifying under subsection (c)(3)(A) of this section,
sales data (including complimentary drinks, as recorded pursuant to
subsection (k)(3) of this section) or, if not available, a projection of
sales. The sales data or projection of sales should include sufficient
breakdown of revenues of food, alcoholic beverages, and all other
[major] sales categories at the location (e.g., tickets, merchandise,

retail goods);

(4) if qualifying under subsection (c)(3)(B) of this section,
a list [listing] of commercial cooking equipment used in food service;
and

(5) copies of floor plans of the location indicating the li-
censed premises and permanent areas devoted primarily to [the prepa-
ration and serviee of] food service.

(g) Applicants for renewal of food and beverage certificates
shall submit sales data described in subsection (k) of this section. The
commission may request additional information or documentation to
indicate that the licensed location has permanent food service facilities
for the preparation and service of multiple entrees.

(h) The commission may review the operation at the location
to determine that food service with food service facilities for the prepa-
ration and service of multiple entrees is maintained. In doing so the
commission may review such items as required in the original or re-
newal application as well as advertising, promotional items, changes in
operations or hours, changes in floor plans, prominence of food items
on the menu as compared to alcoholic beverages, name of the business
at the location, number of transactions with food components, copies
of city or county permits or certificates relating to the type of business
operation, and any other item deemed necessary or applicable.

(i) Failure to provide documentation requested or accurately
maintain required records is prima facie evidence of non-compliance.

() In verifying that food service is being maintained at the lo-
cation, the commission may examine all books, papers, records, docu-
ments, supplies and equipment of the certificate holder.

(k) The following recordkeeping requirements apply to certifi-
cate holders:

(1) records must be maintained to reflect separate totals for
alcoholic beverage sales or service, food sales, and all other [major]
sales categories at the location that, when combined, make up the lo-
cation's total sales;

(2) purchase invoices must be maintained to reflect the total
purchases of alcoholic beverages, food, and all other [majer] purchase
categories at the location;

(3) complimentary alcoholic beverages must be recorded
and included in the total alcoholic beverage sales as if they were sold
and clearly marked as being complimentary; and

(4) all records must be maintained for four years and
made available to authorized representatives of the commission upon
[reasenable] request.

(1) In considering alcoholic beverage sales, the dollar value of
complimentary drinks shall be added to total sales or service of alco-
holic beverages in determining the percentage of alcoholic beverage
sales or service from [en] the licensed premises.

(m) In determining the permanent food service facilities re-
quirement for businesses qualifying under subsection (c)(3)(B) of this
section, the gross receipts of all business entities sharing the location
[€as identified in the original or a supplemental application)] will be
considered. For audit purposes, it shall be the responsibility of the
food and beverage certificate holder to provide financial and accounting
records related to food, alcohol, and other major sales categories of all
business entities sharing the location. For audit purposes, if such infor-
mation that is provided is deemed insufficient to determine if a license
or permit holder qualifies for issuance of a food and beverage certificate
at the location, the computation and determination of the percentage of
alcohol sales or service fees to total gross receipts at the licensed loca-
tion may be based upon any available records of information.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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Filed with the Office of the Secretary of State on September 24,
2021.
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Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: November 7, 2021
For further information, please call: (512) 206-3451
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SUBCHAPTER E. EVENTS AT ATEMPORARY
LOCATION
16 TAC §§33.72, 33.78, 33.80

Amendments to §§33.72 and 33.78 and new 33.80 are proposed
pursuant to Alcoholic Beverage Code §§16.12(c), 25.15(c),
28.19(c), 30.08, 32.25(d), and 69.18(c), as amended effective
September 1, 2021; and under §5.31 of the Code, which allows
the commission to prescribe and publish rules necessary to
carry out the provisions of the Code.

The proposed new and amended rules do not impact any other
current rules or statutes.

$§33.72. Term of Authorization; Annual Limitation on Authorizations.

fa) All event authorizations shall be effective for a minimum
of two consecutive days-}

(a) [(p)] Temporary Event Approvals and File and Use Notifi-
cations shall be effective for no more than four consecutive days.

(b) [e] A person or entity may use a Temporary Event Ap-
proval or File and Use Notification at the same location for no more
than ten events in a calendar year if the person or entity that will hold
the authorization has an ownership interest in the real property or a por-
tion of it or has a lease for its use of the location. For purposes of this
rule, a lease is defined as a contractual agreement by which one party
conveys an estate in property to another party, for a limited period, sub-
ject to conditions, in exchange for something of value, but retains own-
ership. The ten-event limitation does not apply to a location that meets
the definition of a Public Entertainment Facility in Alcoholic Beverage
Code §108.73, regardless of whether it holds that designation.

(c) [€&] A Nonprofit Entity Temporary Event Permit shall be
effective for no more than ten consecutive days unless the executive di-
rector or the executive director's designated representative, on the ba-
sis of a case-by-case review of the specific situation, grants additional
time.

(d) [€e)] Upon written request, the executive director or the
executive director's designated representative may make an exception
to the limitations of subsections (a) - (c) [threugh (d)] of this section on
a case-by-case basis. An exception request will be granted or denied
in writing.

(e) [€D] Authorization for an event under this subchapter au-
tomatically terminates upon issuance of a two-year license or permit

for the event location, regardless of the term of the temporary event
authorization.

() [€2)] The effective dates of an event authorization under this
subchapter must cover the period in which alcoholic beverages will be
delivered or stored in addition to the event itself.

(g) [6W)] A temporary permit or license expires on the date in-
dicated on the license or permit or on the same date as the primary
permit, whichever occurs earlier.

$33.78.  Nonprofit Entity Temporary Events.

(a) A Nonprofit Entity Temporary Event Permit shall only be
issued to a nonprofit entity as defined by Alcoholic Beverage Code
§30.01.

(b) An application for a Nonprofit Entity Temporary Event
Permit shall be made on forms provided by the commission and shall
be signed and sworn to by the applicant.

(c) The requestor shall e-mail the completed Nonprofit Entity
Temporary Event Permit application forms to the Events email address
for the TABC Region in which the event will be held.

(d) The applicant shall remit payment of fees at the time the
application is filed. The fee for a Nonprofit Entity Temporary Event
Permit is $50 per day.

(e) In addition to the application forms, other documents re-
lated to the event that may be required include a letter from the prop-
erty owner, sponsorship agreements, promoter agreements, concession
agreements, management agreements, diagrams, site maps, local gov-
ernmental authorization, and any other documents needed to determine
qualification under the Alcoholic Beverage Code.

(f) If the event is approved, the commission shall issue to the
applicant a Nonprofit Entity Temporary Event Permit showing on its
face the effective dates of the permit.

(g) Permit holders may sell any alcoholic beverage authorized
by law [allewed] to be sold where the event is to be held.

(h) Permit holders must purchase distilled spirits for Nonprofit
Entity Temporary Events from a local distributor permit holder.

(1) A nonprofit entity is not limited in the number of events it
may hold under this section in a calendar year, except for certain events
in dry areas as provided by Alcoholic Beverage Code §30.09.

(j) Events in dry counties must comply with Alcoholic Bever-
age Code §30.09.

(k) Auction-only Events.

(1) Subsections (d) - (h) of this section do not apply to a
Nonprofit Temporary Event at which alcoholic beverages are auctioned
but not otherwise sold or served to a consumer.

(2) Events under this subsection do not require prior ap-
proval and are not subject to late fees.

$33.80.  Temporary Events Authorized Under a Mixed Beverage Per-
mit.

(a) The holder of a mixed beverage permit may hold an event
at a temporary location subject to all rules applicable to the mixed bev-

erage permit.
(b) An event under this section may be authorized by a File

and Use Notification if it meets the requirements of 16 TAC §33.71(a)
of this subchapter, or by a Temporary Event Approval.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 24,
2021.

TRD-202103771
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CHAPTER 33. LICENSING

SUBCHAPTER D. APPLICATION REVIEW
AND PROTESTS

16 TAC §33.52

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) proposes the repeal of 16 Texas Administrative
Code §33.52. This rule is being readopted with amendments at
a different location in a separate, simultaneous rule proposal.

Background and Summary of Basis for the Proposed Rules

The agency has proposed a new rule §33.1 to contain provisions
related to requirements related to timeliness of filings. Because
current §33.52 is a timing-related provision, it is proposed to be
incorporated into new §33.1 simultaneously with this proposal
for repeal, in a separate rulemaking.

The repeal is proposed pursuant to the commission's general
powers and duties under §5.31 of the Code.

Fiscal Note: Costs to State and Local Government

Shana Horton, Rules Attorney, has determined that for each year
of the first five years that the proposed repeal will be in effect, itis
not expected to have a significant fiscal impact upon the agency.
There are no foreseeable economic implications anticipated for
other units of state or local government due to the proposed re-
peal. The content of the repealed rule is proposed to be simul-
taneously reincorporated into Chapter 33 in another rule. The
proposed repeal will have no impact on agency resources. The
proposed repeal does not impact other units of state and local
government.

Rural Communities Impact Assessment

The proposed repeal will not have any material adverse fiscal
or regulatory impacts on rural communities. The repeal applies
statewide and has the same effect in rural communities as in
urban communities. Likewise, the proposed repeal will not ad-
versely affect a local economy in a material way.

Small Business and Micro-Business Assessment/Flexibility
Analysis

No material fiscal implications are anticipated for small or mi-
crobusinesses due to the proposed repeal. Therefore, no Small
Business and Micro-Business Assessment/Flexibility Analysis is
required.

Takings Impact Assessment

The proposed repeal does not affect a taking of private real prop-
erty, as described by Attorney General Paxton's Private Real
Property Rights Preservation Act Guidelines. The repeal would
impose no burdens on private real property because it neither
relates to, nor has any impact on, the use or enjoyment of pri-
vate real property and there is no reduction in value of property
as a result of this rulemaking.

Public Benefits and Costs

Ms. Horton has determined that for each year of the first five
years that the proposed repeal would be in effect, the public
would benefit from the reorganization of Chapter 33 of the com-
mission's rules to make it more logical and concise. There is no
increase in costs to the public.

Government Growth Impact Statement

This paragraph constitutes the commission's government growth
impact statement for the proposed repeal. The analysis ad-
dresses the first five years the proposed repeal would be in ef-
fect. The proposed repeal neither creates nor eliminates a gov-
ernment program. The proposed repeal does not require the
creation of new employee positions or the elimination of existing
employee positions. Implementation of the proposed repeal re-
quires neither an increase nor a decrease in future legislative ap-
propriations to the commission. The proposed repeal is not ex-
pected to result in a significant change in fees paid to the agency.
The proposed repeal is not anticipated to have any material im-
pact on the state's overall economy.

The proposed repeal does not create any new regulations. The
proposed repeal has no impact on existing regulation. The pro-
posed repeal has no impact on the number of individuals subject
to the rule's applicability.

Comments on the proposed repeal may be submitted in writ-
ing to Shana Horton, Rules Attorney, Texas Alcoholic Beverage
Commission, at P.O. Box 13127, Austin, Texas 78711-3127, by
facsimile transmission to (512) 206-3498, attention: Shana Hor-
ton, or by email to rules@tabc.texas.gov. Written comments will
be accepted for 30 days following publication in the Texas Reg-
ister.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed repeals on October 26, 2021, at
10:00 a.m. The commission has designated this hearing as the
appropriate forum to make oral comments under Government
Code §2001.029. DUE TO PUBLIC HEALTH CONCERNS
RELATED TO COVID-19, THIS HEARING WILL BE HELD BY
VIDEOCONFERENCE ONLY. Interested persons should visit
the TABC's public website prior to the meeting date to receive
further instructions or call Shana Horton, Rules Attorney, at
(512) 206-3451.

This repeal is proposed pursuant to the commission's authority
under §5.31 of the Code to prescribe and publish rules neces-
sary to carry out the provisions of the Code.

The proposed repeal does not impact any other current rules or
statutes.

$33.52.  Computation of Time.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 24,
2021.

TRD-202103754

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: November 7, 2021
For further information, please call: (512) 206-3451
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CHAPTER 35. ENFORCEMENT
SUBCHAPTER A. TRANSPORTATION OF
LIQUOR

16 TAC §§35.1 - 35.3, 35.5, 35.6

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) proposes the repeal of 16 Texas Administrative
Code §§835.1, 35.2, 35.3, 35.5, and 35.6. These rules are being
readopted with amendments in chapter 41 of the commission's
rules in a separate, simultaneous proposal.

Background and Summary of Basis for the Proposed Repeals

The commission identified these five rules in chapter 35, En-
forcement, as more appropriately included in chapter 41, Au-
diting, due to their content. Moving the rules to a more logical
chapter will assist users of the rules in locating rules that apply
to their circumstances. Simultaneously with this proposal for re-
peal, the content of these rules is proposed to be incorporated
into chapter 41 in a separate rulemaking.

The repeals are proposed pursuant to the commission's general
powers and duties under §5.31 of the Code.

Fiscal Note: Costs to State and Local Government

The contents of the repealed rules are proposed to be simulta-
neously reincorporated into chapter 41 of the commission's rules
in a separate rule proposal. Therefore, Shana Horton, Rules At-
torney, has determined that for each year of the first five years
that the proposed repeals will be in effect, they are not expected
to have a significant fiscal impact upon the agency or its re-
sources. Likewise, there are no foreseeable economic implica-
tions or other impacts anticipated for other units of state or local
government due to the proposed repeals.

Rural Communities Impact Assessment

The contents of the repealed rules are proposed to be simultane-
ously reincorporated into chapter 41 of the commission's rules in
a separate rule proposal. Therefore, the proposed repeals will
not have any material adverse fiscal or regulatory impacts on
rural communities. Likewise, the proposed repeals will not ad-
versely affect a local economy in a material way.

Small Business and Micro-Business Assessment/Flexibility
Analysis

No material fiscal implications are anticipated for small or mi-
crobusinesses due to the proposed repeals. Therefore, no Small
Business and Micro-Business Assessment/Flexibility Analysis is
required.

Takings Impact Assessment

The proposed repeals do not affect a taking of private real prop-
erty, as described by Attorney General Paxton's Private Real
Property Rights Preservation Act Guidelines. The repeals would
impose no burdens on private real property because they neither
relate to, nor have any impact on, the use or enjoyment of pri-
vate real property and there is no reduction in value of property
as a result of the repeals.

Public Benefits and Costs

Ms. Horton has determined that for each year of the first five
years that the proposed repeals would be in effect, the public
would benefit from the relocation of the rules to a more logical
chapter to assist users of the rules in locating rules that apply to
their circumstances. There is no increase in costs to the public.

Government Growth Impact Statement

This paragraph constitutes the commission's government growth
impact statement for the proposed repeal. The analysis ad-
dresses the first five years the proposed repeals would be in
effect. The proposed repeals neither create nor eliminate a gov-
ernment program. The proposed repeals do not require the cre-
ation of new employee positions or the elimination of existing
employee positions. Implementation of the proposed repeals re-
quires neither an increase nor a decrease in future legislative
appropriations to the commission. The proposed repeals are
not expected to result in a significant change in fees paid to the
agency. The proposed repeals are not anticipated to have any
material impact on the state's overall economy.

The proposed repeals do not create any new regulations and
have no impact on existing regulations. The proposed repeals
have no impact on the number of individuals subject to the rule's
applicability.

Comments on the proposed repeals may be submitted in writ-
ing to Shana Horton, Rules Attorney, Texas Alcoholic Beverage
Commission, at P.O. Box 13127, Austin, Texas 78711-3127, by
facsimile transmission to (512) 206-3498, attention: Shana Hor-
ton, or by email to rules@tabc.texas.gov. Written comments will
be accepted for 30 days following publication in the Texas Reg-
ister.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed repeals on October 26, 2021, at
10:00 a.m. The commission has designated this hearing as the
appropriate forum to make oral comments under Government
Code §2001.029. DUE TO PUBLIC HEALTH CONCERNS
RELATED TO CQOVID-19, THIS HEARING WILL BE HELD BY
VIDEOCONFERENCE ONLY. Interested persons should visit
the TABC's public website prior to the meeting date to receive
further instructions or call Shana Horton, Rules Attorney, at
(512) 206-3451.

These repeals are proposed pursuant to the commission's au-
thority under §5.31 of the Code to prescribe and publish rules
necessary to carry out the provisions of the Code.

The proposed repeals do not impact any other current rules or
statutes.

§35.1.  Transportation of Alcoholic Beverages by Package Stores and
Wine Only Package Stores.

$§35.2.  Transportation of Imported Liquor.
$§35.3. Vehicle Identification.

$35.5.  Private Carrier Permit Requirements.
$§35.6.  Regional Forwarding Centers.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 24,
2021.

TRD-202103756

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: November 7, 2021
For further information, please call: (512) 206-3451
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CHAPTER 41. AUDITING

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) proposes the repeal of 16 Texas Administrative
Code §§841.1 - 41.3, 41.11, 41.18, 41.19, 41.20 - 41.23, 41.25,
41.27, 41.28, 41.30 - 41.32, 41.35, 41,38, 41.39, 41.41 - 41.46,
41.49, 41.51 - 41.57, 41.61, and 41.71. This list includes all
current rules in Chapter 41 except for §41.48, which is not
proposed to be repealed at this time. The repeals are part of a
comprehensive reorganization and streamlining of Chapter 41,
Auditing.

Background and Summary of Basis for the Proposed Repeals

In a separate rulemaking, the agency is proposing new and
amended rules in Chapter 41 to reflect changes made by H.B.
1545, 86th Tex. Leg. R.S. (2019) and to improve the chapter
overall as a part of the agency's regular cycle of comprehensive
rule review. In that rulemaking, the provisions of rules in Chapter
41 have been moved or consolidated into other rule sections
within the chapter, with the following exceptions: §41.16, Indus-
trial Permits and Local Industrial Alcohol Manufacturer's Permits
is repealed because industrial permits were eliminated by the
Texas Legislature in H.B. 1545; §41.27 is repealed because the
wine bottler's permit was also eliminated by H.B. 1545 and the
provisions for winery permit holders already exist within Chapter
16 of the Alcoholic Beverage Code; §41.30 Sale and Delivery of
Ale to Retail Premises and Private Clubs is no longer necessary
because of the consolidation of beer and ale into a single malt
beverage category by H.B. 1545; and §41.48 Changes Relating
to Control, remains unchanged and is not impacted by these
proposed repeals.

The repeals are proposed pursuant to Section 410 of H.B. 1545
and the commission's general powers and duties under §5.31 of
the Code.

Fiscal Note: Costs to State and Local Government

Shana Horton, Rules Attorney, has determined that for each year
of the first five years that the proposed repeals will be in effect,
they are not expected to have a significant fiscal impact upon
the agency. There are no foreseeable economic implications
anticipated for other units of state or local government due to the
proposed repeals. The proposed repeals will have no impact on
agency resources. The proposed repeals do not impact other
units of state and local government.

Rural Communities Impact Assessment

The proposed repeals will not have any material adverse fiscal
or regulatory impacts on rural communities. The repeals apply
statewide and have the same effect in rural communities as in
urban communities. Likewise, the proposed repeals will not ad-
versely affect a local economy in a material way.

Small Business and Micro-Business Assessment/Flexibility
Analysis

No material fiscal implications are anticipated for small or mi-
crobusinesses due to the proposed repeals. Therefore, no Small
Business and Micro-Business Assessment/Flexibility Analysis is
required.

Takings Impact Assessment

The proposed repeals do not affect a taking of private real prop-
erty, as described by Attorney General Paxton's Private Real

Property Rights Preservation Act Guidelines. The repeals would
impose no burdens on private real property because it neither re-
lates to, nor has any impact on, the use or enjoyment of private
real property and there is no reduction in value of property as a
result of this rulemaking.

Public Benefits and Costs

Ms. Horton has determined that for each year of the first five
years that the proposed repeals would be in effect, the public
would benefit from the reorganization of Chapter 41 of the com-
mission's rules to make it more logical and concise and to update
it as necessitated by recent statutory changes. There is no in-
crease in costs to the public.

Government Growth Impact Statement

This paragraph constitutes the commission's government growth
impact statement for the proposed repeals. The analysis ad-
dresses the first five years the proposed repeals would be in ef-
fect. The proposed repeals neither create nor eliminate a gov-
ernment program. The proposed repeals do not require the cre-
ation of new employee positions or the elimination of existing
employee positions. Implementation of the proposed repeals re-
quires neither an increase nor a decrease in future legislative
appropriations to the commission. The proposed repeals are
not expected to result in a significant change in fees paid to the
agency. The proposed repeals are not anticipated to have any
material impact on the state's overall economy.

The proposed repeals do not create any new regulations.

Comments on the proposed repeals may be submitted in writ-
ing to Shana Horton, Rules Attorney, Texas Alcoholic Beverage
Commission, at P.O. Box 13127, Austin, Texas 78711-3127, by
facsimile transmission to (512) 206-3498, attention: Shana Hor-
ton, or by email to rules@tabc.texas.gov. Written comments will
be accepted for 30 days following publication in the Texas Reg-
ister.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed repeals on October 26, 2021, at
10:00 a.m. The commission has designated this hearing as the
appropriate forum to make oral comments under Government
Code §2001.029. DUE TO PUBLIC HEALTH CONCERNS
RELATED TO COVID-19, THIS HEARING WILL BE HELD BY
VIDEOCONFERENCE ONLY. Interested persons should visit
the TABC's public website prior to the meeting date to receive
further instructions or call Shana Horton, Rules Attorney, at
(512) 206-3451.

SUBCHAPTER A. SALES
16 TAC §§41.1 - 41.3

The repeals are proposed pursuant Section 410 H.B. 1545, 86th
Tex. Leg. R.S. (2019), which eliminated certain authorizations,
and §5.31 of the Code, which authorizes the commission to pre-
scribe and publish rules necessary to carry out the provisions of
the Code.

The proposed repeals do not impact any other current rules or
statutes.

$41.1. Sale to Lien Holders.
$§41.2.  Sale by Carrier.
$§41.3.  Sale after Cancellation or Expiration of License or Permit.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.
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SUBCHAPTER B. EXPORTS OF LIQUOR
16 TAC §§41.11, 41.18, 41.19

The repeals are proposed pursuant Section 410 H.B. 1545, 86th
Tex. Leg. R.S. (2019), which eliminated certain authorizations,
and §5.31 of the Code, which authorizes the commission to pre-
scribe and publish rules necessary to carry out the provisions of
the Code.

The proposed repeals do not impact any other current rules or
statutes.

§41.11.

§41.18.  Providing Retailer Samples: Distiller's and Rectifier's Per-
mit.

Record Requirements.

§41.19.  Providing Retailer Samples: Non-Resident Seller.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 24,
2021.
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SUBCHAPTER C. RECORDS AND REPORTS
BY LICENSEES AND PERMITTEES

16 TAC §§41.20 - 41.23, 41.25, 41.27, 41.28, 41.30 - 41.32,
41.35, 41.38, 41.39, 41.41 - 41.46, 41.49, 41.51 - 41.57

The repeals are proposed pursuant Section 410 H.B. 1545, 86th
Tex. Leg. R.S. (2019), which eliminated certain authorizations,
and §5.31 of the Code, which authorizes the commission to pre-
scribe and publish rules necessary to carry out the provisions of
the Code.

The proposed repeals do not impact any other current rules or
statutes.

$§41.20. Timely Filing of Reports.

$41.21.  Industrial Permits and Local Industrial Alcohol Manufac-
turer's Permits.

$§41.22.  Compliance Reporting by License and Permit Holders.
$41.23.  Basic General Records Required.

$41.25.  Records and Invoice Requirements.

$§41.27. Wine Processing.

§41.28.  Sale and Delivery of Beer to Retail Premises and Private
Clubs.

$§41.30.  Sale and Delivery of Ale to Retail Premises and Private
Clubs.

$41.31.  Excise Tax.

$§41.32.  Monthly Report of Distilled Spirits, Wines, Ale and Malt

Liguor, and Beer.

§41.35.  Bottling Record.

$§41.38.  Carrier Report.

$§41.39. Bonded Warehouse Report.

$41.41. Nonresident Seller's Report.

$§41.42.  Amount of Excise Tax Bonds.

§$41.43.  Required Signature.

§41.44.  Report Retention.

$41.45.  Failure to make Reports and Records.
$§41.46. Nonresident Manufacturer's Report.
§41.49.  Private Clubs--Temporary Memberships.
$§41.51.  Private Clubs--Purchases--Pool Systems.
$41.52.  Private Clubs--In General.

§41.53.  Required Records for Brewpubs.

§41.54.  Destructions.

$41.55. Malt Beverages for Export.

$§41.56. Out-Of-State Winery Direct Shipper's Permits.
$§41.57. Warehouse Registration.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on September 24,
2021.
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SUBCHAPTER D. SACRAMENTAL WINE

16 TAC §41.61

The repeals are proposed pursuant Section 410 H.B. 1545, 86th
Tex. Leg. R.S. (2019), which eliminated certain authorizations,
and §5.31 of the Code, which authorizes the commission to pre-
scribe and publish rules necessary to carry out the provisions of
the Code.

The proposed repeals do not impact any other current rules or
statutes.

§41.61. Permission and Reports.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.
Filed with the Office of the Secretary of State on September 24,

2021.
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SUBCHAPTER E. IDENTIFICATION STAMPS
16 TAC §41.71

The repeals are proposed pursuant Section 410 H.B. 1545, 86th
Tex. Leg. R.S. (2019), which eliminated certain authorizations,
and §5.31 of the Code, which authorizes the commission to pre-
scribe and publish rules necessary to carry out the provisions of
the Code.

The proposed repeals do not impact any other current rules or
statutes.

§41.71.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Identification Stamps and Local Distributor's Records.

Filed with the Office of the Secretary of State on September 24,
2021.
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CHAPTER 41. AUDITING

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) proposes new Chapter 41, Auditing, §§41.1 - 41.6;
41.11 - 41.26; 41.30 - 41.40; 41.41 - 41.43; 41.50 - 41.56; and
41.60. The repeal of all but one of the rules comprising current
Chapter 41 is proposed in a separate, simultaneous proposal.

Background and Summary

The agency proposes new Chapter 41 of the agency's rules as
the result of a comprehensive review of the chapter pursuant
to the regular four-year review cycle prescribed by Government
Code §2001.039, as well as to conform its rules to statutory
changes made by House Bill 1545 (86th Tex. Leg. R.S. (2019))
and add a definition of "tamper-proof container" as authorized
by statutory changes made by House Bill 1024 (87th Tex. Leg.
R.S. (2021)). Due to extensive rearrangement of the chapter,
only one rule retained its original rule number (§41.48). With
that exception, the agency proposes to repeal the rules in cur-
rent Chapter 41 and adopt these proposed rules to replace them.

The rules are proposed pursuant to Section 410 of H.B. 1545
(2019); §§28.1001(a)(2)(C) and 32.155(a)(2) of the Alcoholic
Beverage Code (the "Code"); and the commission's general
powers and duties under §5.31 of the Code.

Section by Section Discussion
§41.1 Scope and Applicability

The commission proposes new §41.1 to state who is subject to
the rules in Chapter 41 and the statutory basis for the rules, con-
sistent with other chapters of the agency's rules.

§41.2 Timely Filing of Reports

The commission proposes new §41.2 to relocate current §41.20
to the beginning of the chapter, consistent with the placement of
generally applicable rules in other agency rule chapters.

§41.3 Required Signature

The commission proposes new §41.3 to relocate current §41.43
to the beginning of the chapter, consistent with the placement of
generally applicable rules in other agency rule chapters.

§41.4 Report and Record Retention

The commission proposes new §41.4 to relocate and consoli-
date current §§41.44 and 41.25(d) at the beginning of the chap-
ter, consistent with the placement of generally applicable rules
in other agency rule chapters.

§41.5 Records and Invoice Requirements

The commission proposes new §41.5 to relocate current §41.25
to the beginning of the chapter, consistent with the placement of
generally applicable rules in other agency rule chapters.

§41.6 Failure to Make Reports and Records

The commission proposes new §41.6 to relocate current §41.23
to the beginning of the chapter, consistent with the placement of
generally applicable rules in other agency rule chapters.

§41.11 Basic General Records Required

The commission proposes new §41.11 to relocate current §41.45
to a more logical location at the beginning of new Subchapter
B, Recordkeeping and Reports, and to provide a requirement
for receipt retention by license and permit holders selling alco-
holic beverages to-go under Alcoholic Beverage Code Chapter
28 or 32 that is consistent with the requirement for 