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C]OVERNOR

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Appointments
Appointments for November 19, 2021

Appointed to the Texas Animal Health Commission, for a term to ex-
pire September 6, 2027, Alecysa H. "Ali" Broyles, D.V.M. of Weath-
erford, Texas (replacing Michael L. "Mike" Vickers, D.V.M. of Falfur-
rias, whose term expired).

Appointed to the Texas Animal Health Commission, for a term to ex-
pire September 6, 2027, Kenneth G. "Ken" Jordan of San Saba, Texas
(Mayor Jordan is being reappointed).

Appointed to the Texas Animal Health Commission, for a term to ex-
pire September 6, 2027, Coleman H. Locke of Wharton, Texas (Mr.
Locke is being reappointed).

Appointed to the Texas Animal Health Commission, for a term to
expire September 6, 2027, Benjamin L. Turner, Ph.D. of Kingsville,
Texas. (replacing James D. "Jim" Eggleston, Jr. of Weatherford,
whose term expired).

Appointed to the Texas Commission on Special Education Funding
pursuant to HB 1525, 87th Legislature, Regular Session, for a term
to expire at the pleasure of the Governor, Stacey Neal Combest of
Huntsville, Texas.

Appointed to the Texas Crime Stoppers Council, for a term to expire
September 1, 2025, Charles P. "Perry" Gilmore, III, Ph.D. of Amarillo,
Texas (Mr. Gilmore is being reappointed).

Appointed to the Texas Crime Stoppers Council, for a term to expire
September 1, 2025, Carlo G. Hernandez of Brownsville, Texas (Mr.
Hernandez is being reappointed).

Greg Abbott, Governor
TRD-202104662

¢ ¢ ¢

Budget Execution Order

I am in receipt of your proposal dated November 19, 2021. In the pro-
posal, you state there is an emergency pursuant to Section 317.002 of
the Government Code and recommend the transfer of funding between
agencies as shown below.

Pursuant to Section 317.005(b) of the Government Code, I am ratify-
ing the proposal. It is paramount to our democracy that the citizens
of Texas have faith and confidence in the election process. The Leg-
islature demonstrated a strong commitment to election integrity when
it passed Senate Bill 1 during the Second Called Session of the 87th
Legislature, which I signed into law. The transfer of funds is necessary
to ensure that the Secretary of State has budget authority to adequately
accomplish the goals sought by the Legislature.

Therefore, it is ordered that:

From appropriations made to the Texas Department of Criminal Jus-
tice by Senate Bill No. 1, General Appropriations Act, Acts of the
87th Legislature, Regular Session, 2021, the amount of $4,000,000 in
General Revenue appropriated for fiscal year 2023 in Strategy C.1.1.,
Correctional Security Operations, shall be transferred to the Secretary
of State for use during the 2022-2023 state fiscal biennium, for the pur-
pose of ensuring election integrity.

I hereby certify that this proposal has been reviewed by legal counsel
and found to be within my authority.

Issued in Austin, Texas on November 19, 2021, 2:00 p.m.
Greg Abbott, Governor
TRD-202104693

¢ ¢ ¢
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Texas ETHICS

The Texas Ethics Commission is authorized by the Government Code,

§571.091, to issue advisory opinions in regard to the following statutes: the

OMMISSI ON Government Code, Chapter 302; the Government Code, Chapter 305; the
Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed to the Office of the
Texas Ethics Commission, P.O. Box 12070, Austin, Texas 78711-2070, (512) 463-5800.

Advisory Opinion Requests/Questions

Whether an officer or employee of a district attorney's office may use
public funds to create and distribute items with logos that display the
name and title of the officer to the public. (AOR-651.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

Issued in Austin, Texas, on November 18, 2021.

TRD-202104643

J.R. Johnson

General Counsel

Texas Ethics Commission
Filed: November 18, 2021

¢ ¢ ¢

Whether a candidate or officeholder may use political contributions to
establish and control a general-purpose political committee, which then
pays the candidate or officeholder a salary. (AOR-653.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

Issued in Austin, Texas, on November 18, 2021.

TRD-202104644

J.R. Johnson

General Counsel

Texas Ethics Commission
Filed: November 18, 2021

¢ L4 ¢

Whether the revolving door law section 572.054 of the Government
Code would prohibit a former employee of a state agency from provid-
ing certain services. (AOR-655.)

The Texas Ethics Commission is authorized by section 571.091 of the
Government Code to issue advisory opinions in regard to the following
statutes: (1) Chapter 572, Government Code; (2) Chapter 302, Gov-
ernment Code; (3) Chapter 303, Government Code; (4) Chapter 305,
Government Code; (5) Chapter 2004, Government Code; (6) Title 15,
Election Code; (7) Chapter 159, Local Government Code; (8) Chapter
36, Penal Code; (9) Chapter 39, Penal Code; (10) Section 2152.064,
Government Code; and (11) Section 2155.003, Government Code.

Questions on particular submissions should be addressed to the Texas
Ethics Commission, P.O. Box 12070, Capitol Station, Austin, Texas
78711-2070, (512) 463-5800 or opinions@ethics.state.tx.us.

Issued in Austin, Texas, on November 18, 2021.

TRD-202104645

J.R. Johnson

General Counsel

Texas Ethics Commission
Filed: November 18, 2021

¢ ¢ ¢
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EMERGENCY.

‘RULE

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency
finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034).

TITLE 25. HEALTH SERVICES

PART 1. DEPARTMENT OF STATE
HEALTH SERVICES

CHAPTER 448. STANDARD OF CARE
SUBCHAPTER F. PERSONNEL PRACTICES
AND DEVELOPMENT

25 TAC §448.603

The Department of State Health Services is renewing the effec-
tiveness of emergency amended §448.603 for a 60-day period.
The text of the emergency rule was originally published in the
August 6, 2021, issue of the Texas Register (46 TexReg 4757).

Filed with the Office of the Secretary of State on November 22,
2021.

TRD-202104692

Nycia Deal

Attorney

Department of State Health Services

Original effective date: July 26, 2021

Expiration date: January 21, 2022

For further information, please call: (512) 834-4591

¢ ¢ ¢
TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 554. NURSING FACILITY
REQUIREMENTS FOR LICENSURE AND
MEDICAID CERTIFICATION

SUBCHAPTER CC. COVID-19 EMERGENCY
RULE

26 TAC §554.2802

The Executive Commissioner of the Texas Health and Human
Services Commission (HHSC) adopts on an emergency basis
in Title 26, Texas Administrative Code, Chapter 554, Nursing
Facility Requirements for Licensure and Medicaid Certification,
new §554.2802. This emergency rule is adopted in response
to COVID-19 and requires nursing facilities to take certain
actions to reduce the risk of spreading COVID-19. The emer-
gency rule also permits nursing facilities to request temporary
increases in capacity and Medicaid bed allocations to aid in

preventing the transmission of COVID-19 or caring for residents
with COVID-19. As authorized by Texas Government Code
§2001.034, HHSC may adopt an emergency rule without prior
notice or hearing if it finds that an imminent peril to the public
health, safety, or welfare requires adoption on fewer than 30
days' notice. Emergency rules adopted under Texas Govern-
ment Code §2001.034 may be effective for not longer than 120
days and may be renewed for not longer than 60 days.

BACKGROUND AND PURPOSE

The purpose of the emergency rulemaking is to support the
Governor's March 13, 2020, proclamation certifying that the
COVID-19 virus poses an imminent threat of disaster in the state
and declaring a state of disaster for all counties in Texas. In this
proclamation, the Governor authorized the use of all available
resources of state government and of political subdivisions that
are reasonably necessary to cope with this disaster. HHSC ac-
cordingly finds that an imminent peril to the public health, safety,
and welfare of the state requires immediate adoption of this
Emergency Rule for Nursing Facility Response to COVID-19.

To protect nursing facility residents and the public health, safety,
and welfare of the state during the COVID-19 pandemic, HHSC
is adopting an emergency rule to mitigate and contain COVID-19
and to permit a nursing facility to request a temporary increase
in capacity or Medicaid bed allocation as part of the facility's re-
sponse to COVID-19. The purpose of the new rule is to describe
the requirements nursing facility providers must immediately put
into place to mitigate and contain COVID-19 and the procedures
and criteria for requesting a temporary capacity increase or a
temporary Medicaid bed allocation increase.

STATUTORY AUTHORITY

The emergency rulemaking is adopted under Texas Government
Code §2001.034, §531.0055, and §531.021, Texas Health and
Safety Code §242.001 and §242.037, and Texas Human Re-
sources Code §32.021 and §32.0213. Texas Government Code
§2001.034 authorizes the adoption of emergency rules without
prior notice and hearing, if an agency finds that an imminent
peril to the public health, safety, or welfare requires adoption of
a rule on fewer than 30 days' notice. Texas Government Code
§531.0055 authorizes the Executive Commissioner of HHSC to
adopt rules and policies necessary for the operation and provi-
sion of health and human services by health and human services
system. Texas Government Code§531.021 provides HHSC with
the authority to administer federal funds and plan and direct the
Medicaid program in each agency that operates a portion of the
Medicaid program. Texas Health and Safety Code §242.001
states the goal of Chapter 242 is to ensure that nursing facilities
in Texas deliver the highest possible quality of care and establish
the minimum acceptable levels of care for individuals who are liv-
ing in a nursing facility. Texas Health and Safety Code §242.037
requires the Executive Commissioner of HHSC to make and en-
force rules prescribing minimum standards relating to quality of

EMERGENCY RULES December 3, 2021 46 TexReg 8155



care and quality of life for nursing facility residents. Texas Hu-
man Resources Code §32.021 provides that HHSC shall adopt
necessary rules for the proper and efficient operation of the Med-
icaid program.

Texas Human Resources Code §32.0213 requires the Executive
Commissioner of HHSC to establish procedures for controlling
the number of Medicaid beds in nursing facilities.

The new rule implements Texas Government Code §531.0055
and §531.021, Texas Health and Safety Code Chapter 242, and
Texas Human Resources Code §32.021 and §32.0213.

§554.2802.  Nursing Facility COVID-19 Response.

(a) Definitions. The following words and terms, when used in
this subchapter, have the following meanings.

(1) Cohort--A group of residents placed in rooms, halls, or
sections of the facility with others who have the same COVID-19 status
or the act of grouping residents with other residents who have the same
COVID-19 status.

(2) Cohorting--The act of establishing a cohort.

(3) COVID-19 negative--The status of a person who has
tested negative for COVID-19, is not exhibiting symptoms of COVID-
19, and has had no known exposure to the virus since the negative test.

(C) hashad known exposure or close contact with a per-
son who is COVID-19 positive; or

(D) s exhibiting symptoms of COVID-19 while await-
ing test results.

(b) Response plan. A nursing facility must have a COVID-19
response plan that includes:

(1) cohorting plans that include designated space for
COVID-19 negative residents, COVID-19 positive residents, and
residents with unknown COVID-19 status,

(2) spaces for staff to don and doff PPE that minimize the
movement of staff through other areas of the facility;

(3) resident transport protocols;

(4) plans for obtaining and maintaining a two-week supply
of PPE, including surgical facemasks, N95 facemasks, gowns, gloves,
and goggles or face shields; and

(5) resident recovery plans for continuing care after a resi-
dent recovers from COVID-19.

(c) Screening.

(1) Visitors. A nursing facility must screen all visitors
as provided in §554.2803 of this title (relating to Nursing Facility

(4) COVID-19 positive--The status of a person who has
tested positive for COVID-19 and does not yet meet Centers for Dis-
ease Control and Prevention (CDC) guidance for the discontinuation

COVID-19 Response - Expansion of Reopening Visitation).

(2) Residents. A nursing facility must screen each resident
as described below. Resident screenings must be documented in the

of transmission-based precautions.

(5) COVID-19 status--The status of a person based on
COVID-19 test results, symptoms, or other factors that consider the
person's potential for having the virus.

(6) Fully-vaccinated--A person who received the second
dose in a two-dose COVID-19 vaccination series or received one dose

resident's chart. A resident who meets any of the criteria must be co-
horted appropriately.

(A) Upon a resident's admission or readmission to the
facility, the facility must screen the resident for the following criteria:

(i) _fever, defined as a temperature of 100.4 degrees
Fahrenheit and above;

of a single-dose COVID-19 vaccination and it has been at least 14 days
since receiving the vaccination.

(7) Isolated--The separation of people who have

(ii) signs or symptoms of COVID-19, including
chills, cough, shortness of breath or difficulty breathing, fatigue,
muscle or body aches, headache, new loss of taste or smell, sore throat,

COVID-19 positive status from those who have COVID-19 negative

congestion or runny nose, nausea or vomiting, or diarrhea;

status and those whose COVID-19 status is unknown.

(8) Long-term care (LTC) Providers--Nursing facilities,

(iii) any other signs and symptoms as outlined by
CDC in Symptoms of Coronavirus at cdc.gov;

assisted living facilities, intermediate care facilities for individuals
with intellectual disability or related conditions, day activity and
health services facilities, prescribed pediatric extended care centers,
home and community support services agencies, state supported living
centers, home and community-based services waiver providers, and
Texas home living waiver providers.

(9) Personal protective equipment (PPE)--Specialized
clothing or equipment worn by nursing facility staff for protection

(iv) contact in the last 14 days with someone who
has a confirmed diagnosis of COVID-19, is under investigation for
COVID-19, or is ill with a respiratory illness; or

(v) apositive COVID-19 test result from a test per-
formed in the last 10 days.

(B) At least once a day the facility must screen each
resident for the criteria in subparagraph (A)(i)-(iv) of this paragraph.

against transmission of infectious diseases such as COVID-19, includ-
ing masks, goggles, face shields, gloves, and disposable gowns.

(10) Quarantine--The practice of keeping someone who

(3) Employees and contractors. A nursing facility must
screen each employee or contractor for the criteria in paragraph
(2)(A)(i)-(v) of this subsection before entering the facility at the start

might have been exposed to COVID-19 away from others. Quarantine

of their shift. Staff screenings must be documented in a log kept at the

helps prevent the spread of disease that can occur before a person

facility entrance and must include the name of each person screened,

knows they are sick or if they are infected with the virus without

the date and time of the evaluation, and the results of the evaluation.

feeling symptoms.

(11) Unknown COVID-19 status--The status of a resident,
except as provided by the CDC for fully-vaccinated residents or resi-
dents who have recovered from COVID-19, who:

(A) is a new admission or readmission;

(B) has spent one or more nights away from the facility;

Staff who meet any of the criteria must not be permitted to enter the
facility.

(4) Other people who come to the facility. A nursing facil-
ity must screen all other people who come to the facility, except emer-
gency services personnel entering the facility or facility campus in an
emergency, for the criteria in paragraph (2)(A)(i)-(v) of this subsection
before entering the facility. These screenings must be documented in
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a log kept at the entrance to the facility, which must include the name
of each person screened, the date and time of the screening, and the re-

(2) Submit a Form 3613-A, Provider Investigation Report,
to HHSC Complaint and Incident Intake through TULIP or by calling

sults of the screening. Anyone who meets any of the screening criteria

1-800-458-9858 within five working days from the day a confirmed

must leave the nursing facility campus.

(d) Cohorting.

(1) Cohorting residents. A nursing facility must cohort res-
idents based on the residents' COVID-19 status.

(A) COVID-19 status unknown. A resident with un-
known COVID-19 status must be quarantined and monitored for fever
and symptoms of COVID-19, in accordance with CDC guidance.

(B) COVID-19 positive. A resident with COVID-19

case is reported to CII.
(1) Capacity Changes During COVID-19 Pandemic.

(1) A nursing facility may request a temporary capacity
increase to aid in preventing the transmission of COVID-19 or caring
for residents with COVID-19. To request a temporary capacity
increase, a nursing facility must send an email to the Associate
Commissioner for Long-term Care Regulation at: LTCRSurveyOp-
erations@hhs.texas.gov. The request must contain the following
information:

positive status must be isolated until the resident meets CDC guide-
lines for the discontinuation of transmission-based precautions.

(2) Cohort staffing policy. A nursing facility must imple-
ment a staffing policy requiring:

(A) staff to wear appropriate PPE, based on the cohort
with which they work;

(B) staff to report to the facility via phone prior to re-
porting for work if they have known exposure or symptoms; and

(C) staffto perform self-monitoring on days they do not

work.

(e) Staff who work with other LTC providers. A nursing fa-
cility must develop and implement a policy regarding staff working
with other LTC providers that limits the sharing of staff with other LTC
providers, unless required in order to maintain adequate staffing at a fa-

cility.

(f) PPE. A nursing facility must develop and enforce written
standards, policies, and procedures for the facility's infection preven-
tion and control program which must include standard and transmis-

(A) provider name;

(B) facility name;

(C) facility identification number;

(D) provider address;

(E) provider phone number;

(F) current capacity;

(G) current census;

(H) capacity requested,

(I) reasoning for the temporary capacity increase; and

(J) plan to care for the increased number of residents.

(2) If approved, the temporary capacity increase is valid
until 120 days after approval or when the Governor's March 13, 2020,
Proclamation of Disaster is terminated, whichever is earlier.

(3) A nursing facility may request an extension of a tempo-
rary capacity increase. HHSC may grant approval of an extension on a

sion-based precautions to prevent the spread of COVID-19, including

case-by-case basis. HHSC may extend the temporary capacity increase

the appropriate use of PPE. All facemasks and N95 masks must be in

to permit the nursing facility adequate time to apply for a capacity in-

good functional condition, as described in the COVID-19 Response for

crease under §554.206 of this title (relating to Increase in Capacity) or

Nursing Facilities at hhs.texas.gov, and worn appropriately, completely

transition back to its previous licensed capacity.

covering the nose and mouth.

(1) A nursing facility must comply with CDC guidance on

(4) Before the temporary capacity increase approval ex-
pires, the nursing facility must:

the optimization of PPE when supply limitations require PPE to be
reused.

(2) A nursing facility must document all efforts made to

(A) apply for and receive an increase in capacity
through TULIP using the procedures established in §554.206 of this
title; or

obtain PPE, including the organization contacted and the date of each
attempt.

(g) Fully-vaccinated staff. A nursing facility's infection pre-
vention and control program may allow fully-vaccinated staff to not
wear a facemask or other PPE or maintain physical distancing when
they are in well-defined areas that are restricted from resident access in

(B) reduce its census so as to not exceed its licensed
capacity before the temporary capacity increase.

(j) Medicaid Bed Allocation During COVID-19 Pandemic.

(1) The property owner may request a temporary Medic-
aid bed allocation increase to aid in preventing the transmission of

accordance with CDC guidance.

(h) Reporting of COVID-19 activity. A nursing facility must
report COVID-19 activity as required by §554.1601(d)(2) of this title
(relating to Infection Control) and 42 Code of Federal Regulations
§483.80(g)(1)-(2). COVID-19 activity must be reported to HHSC
Complaint and Incident Intake, as described below.

(1) Report the first confirmed case of COVID-19 in staff or
residents, and the first confirmed case of COVID-19 after a facility has
been without new cases for 14 days or more, to HHSC Complaint and
Incident Intake (CII) through the Texas Unified Licensure Information
Portal (TULIP) or by calling 1-800-458-9858 within 24 hours of the
confirmed positive result.

COVID-19 or caring for residents with COVID-19. To request a tem-
porary Medicaid bed allocation increase, a nursing facility must send
an email to the Director of Long-term Care Licensing and credential-
ing at: Medicaid Bed Allocation@hhsc.state.tx.us. The request must
contain the following information:

(A) provider name;

(B) facility name;

(C) facility identification number;

(D) provider address;

(E) provider phone number;

(F) current licensed capacity;
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(G) current approved capacity, if the facility received

to the Medicaid Bed Allocation email box: Medicaid Bed Alloca-

approval for a temporary capacity increase;

(H) current Medicaid bed occupancy;

(I) _current Medicaid bed allocation;

(J) Medicaid bed allocation requested; and

(K) reasoning for the temporary Medicaid bed alloca-

tion@hbhsc.state.tx.us; or

(B) reduce the number of residents who have Medicaid
as a payor source, so as to not exceed its Medicaid bed allocation before
the temporary increase.

(5) A nursing facility may request a voluntary reduction
in its licensed Medicaid bed allocation. The nursing facility may not

tion increase.

(2) Ifapproved, the temporary Medicaid bed allocation in-
crease is valid until 120 days after approval or when the Governor's
March 13, 2020, Proclamation of Disaster is terminated, whichever is
earlier.

(3) A nursing facility may request an extension of a tem-
porary Medicaid bed allocation increase. HHSC may grant approval
of an extension on a case-by-case basis. HHSC may extend the tem-
porary Medicaid bed allocation increase to permit the nursing facil-
ity adequate time to request and receive a Medicaid bed allocation in-
crease under §554.2322 of this title (relating to Medicaid Bed Allo-
cation Requirements) or transition back to its previous Medicaid bed
allocation status. If a nursing facility requests an extension to transition
back to its previous Medicaid bed allocation status or upon request of
HHSC, the nursing facility must submit a plan for reducing the num-
ber of residents who have Medicaid as a payor source to the Director of
Long-term Care Licensing and Credentialing at: Medicaid Bed Allo-
cation@hhsc.state.tx.us. HHSC may request additional information, if
needed.

(4) Before the temporary Medicaid bed allocation increase
approval expires, the nursing facility must:

(A) apply for and receive an increase in Medicaid
bed allocation per §554.2322 of this title by submitting a request

reduce the number of Medicaid beds allocated to the facility to fewer
than the minimum number needed to accommodate the residents with
Medicaid as a payor source currently living in the nursing facility.

(6) A nursing facility may not reduce its Medicaid bed al-
location to less than five beds unless the nursing facility voluntarily
ceases to participate in Medicaid and follows the process for with-
drawal from the Medicaid program contained in §554.2310 of this title
(relating to Nursing Facility Ceases to Participate).

The agency certifies that legal counsel has reviewed the emer-
gency adoption and found it to be within the state agency's legal
authority to adopt.

Filed with the Office of the Secretary of State on November 17,
2021.

TRD-202104605

Karen Ray

Chief Counsel

Health and Human Services Commission

Effective date: November 28, 2021

Expiration date: March 27, 2022

For further information, please call: (512) 438-3161

¢ ¢ ¢

46 TexReg 8158 December 3, 2021 Texas Register


mailto:tion@hhsc.state.tx.us
mailto:cation@hhsc.state.tx.us

PROPOSED

ULE

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 351. COORDINATED PLANNING
AND DELIVERY OF HEALTH AND HUMAN
SERVICES

SUBCHAPTER B. ADVISORY COMMITTEES
DIVISION 1. COMMITTEES

1 TAC §351.843

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes new §351.843,
concerning Early Childhood Intervention Advisory Committee,
in Texas Administrative Code (TAC), Part 15, Chapter 351,
Subchapter B, Division 1.

BACKGROUND AND PURPOSE

The purpose of the proposal is to move the ECI advisory commit-
tee requirements from 40 TAC Chapter 101, Subchapter C, Divi-
sion 3 to 1 TAC Chapter 351 and format the advisory committee
rule so it aligns with other HHSC advisory committee rules.

The proposed repeal of 40 TAC Chapter 101, Subchapter C, Di-
vision 3, will remove rules related to ECI from the chapter re-
lated to the Department of Assistive and Rehabilitative Services,
which was abolished September 1, 2016, and relocate them to 1
TAC Chapter 351, where other HHSC advisory committee rules
are located. The repeal is published elsewhere in this issue of
the Texas Register.

SECTION-BY-SECTION SUMMARY

Proposed new §351.843 moves requirements related to the ECI
advisory committee from 40 TAC Chapter 101, Subchapter C,
Division 3, Early Childhood Intervention Advisory Committee, to
1 TAC Chapter 351, Subchapter B, Division 1, Committees.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rule will be in effect, enforcing
or administering the rule does not have foreseeable implications
relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the rule
will be in effect:

(1) the proposed rule will not create or eliminate a government
program;

(2) implementation of the proposed rule will not affect the number
of HHSC employee positions;

(3) implementation of the proposed rule will result in no assumed
change in future legislative appropriations;

(4) the proposed rule will not affect fees paid to HHSC;
(5) the proposed rule will create a new rule;
(6) the proposed rule will not expand existing rules;

(7) the proposed rule will not change the number of individuals
subject to the rules; and

(8) the proposed rule will not affect the state's economy.

SMALL BUSINESS, MICRO-BUSINESS, AND RURAL COM-
MUNITY IMPACT ANALYSIS

Trey Wood, Chief Financial Officer, has also determined that
there will be no adverse economic effect on small businesses,
micro-businesses, or rural communities. The rule applies only to
the ECI advisory committee, which is not a small or micro-busi-
ness, or a rural community.

LOCAL EMPLOYMENT IMPACT
The proposed rule will not affect a local economy.
COSTS TO REGULATED PERSONS

Texas Government Code §2001.0045 does not apply to this rule
because the rule does not impose a cost on regulated persons.

PUBLIC BENEFIT AND COSTS

Michelle Alletto, Chief Program and Services Officer, has deter-
mined that for each year of the first five years the rule is in ef-
fect, the public benefit will be improved guidance for the advisory
committee.

Trey Wood has also determined that for the first five years the
rule is in effect, there are no anticipated economic costs to per-
sons who are required to comply with the proposed rule because
the proposed rule does not require changes to current practices.

TAKINGS IMPACT ASSESSMENT

HHSC has determined that the proposal does not restrict or limit
an owner's right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under Texas Government Code §2007.043.

PUBLIC HEARING

A public hearing to receive comments on the proposal was held
on November 3, 2021, at 1:00 p.m. at the John H. Winters Build-
ing, 701 W. 51st Street, Public Hearing Room 125, Austin, Texas
78751. No comments were received.
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A second public hearing was held at the HHSC Executive Coun-
cil meeting on November 18, 2021, at 1:00 p.m. at the John H.
Winters Building, 701 W. 51st Street, Public Hearing Room 125,
Austin, Texas 78751.

Please contact Sharon Stone at ECI.Policy@hhs.texas.gov, if
you have questions.

PUBLIC COMMENT

Written comments on the proposal may be submitted to Rules
Coordination Office, P.O. Box 13247, Mail Code 4102, Austin,
Texas 78711-3247, or street address 701 W. 51st Street,
Austin, Texas 78751; or emailed to Sharon Stone at ECI.Pol-
icy@hhs.texas.gov.

To be considered, comments must be submitted no later than
30 days after the date of this issue of the Texas Register. Com-
ments must be (1) postmarked or shipped before the last day of
the comment period; (2) hand-delivered before 5:00 p.m. on the
last working day of the comment period; or (3) emailed before
midnight on the last day of the comment period. If the last day
to submit comments falls on a holiday, comments must be post-
marked, shipped, or emailed before midnight on the following
business day to be accepted. When emailing comments, please
indicate "Comments on Proposed Rule 21R037" in the subject
line.

STATUTORY AUTHORITY

The new section is authorized by Texas Government Code
§531.0055, which provides that the Executive Commissioner of
HHSC shall adopt rules for the operation and provision of ser-
vices by the health and human services agencies, and Chapter
73 of the Texas Human Resources Code, which provides HHSC
with the authority to administer the Early Childhood Intervention
Program in Texas.

The new section implements Texas Government Code
§531.0055 and Texas Human Resources Code Chapter 73.

§351.843.  Early Childhood Intervention Advisory Committee.

(a) Statutory authority. The Early Childhood Intervention

(B) effective implementation of the statewide system,
by establishing a process that includes:

(i) seeking information from service providers, ser-
vice coordinators, parents, and others about any federal, state, or local
policies that impede timely service delivery; and

(ii) _taking steps to ensure that any policy problems

are resolved;

(C) resolution of disputes to the extent appropriate;

(3) advises and assists HHSC in certain administrative du-
ties including:

(A) identifying sources of fiscal and other supports for
services for early intervention programs;

(B) assigning financial responsibility to the appropriate
agency; and

(C) promoting interagency agreements; and

(4) advises and assists HHSC in preparing applications for
funds under IDEA, Part C and amendments to those applications.

(d) Reporting requirements. The committee advises and as-
sists HHSC in preparing an annual report to the Governor of Texas and
to the United States Secretary of Education (Secretary). The report
must:

(1) provide the status of HHSC-contracted early childhood
intervention services programs;

(2) contain the information required by the Secretary for
the year for which the report is made; and

(3) be submitted to the Secretary by a date that the Secre-
tary establishes.

() Open meetings. The ECI Advisory Committee complies
with the requirements for open meetings under 20 U.S.C. §1441(c);
34 C.F.R. §303.602, Texas Government Code Chapters 551, 552, and
2001; and the bylaws developed by the advisory committee. HHSC
accommodates special needs. Upon request, HHSC provides auxiliary
aids or services to persons with disabilities.

(ECI) Advisory Committee is authorized and required under Part C
of the Individuals with Disabilities Education Act (IDEA), 20 U.S.C.
§1441; its implementing regulations, 34 C.F.R. Part 303, Subpart G
State Interagency Coordinating Council; and Texas Human Resources
Code Chapter 73, Early Childhood Intervention Services. Failure to
establish the advisory committee would prohibit the Early Childhood
Intervention program from receiving federal financial assistance.

(b) Purpose. The committee assists and advises the Texas
Health and Human Services Commission (HHSC) in performing
its responsibility to provide early childhood intervention services to

()  Membership. The committee is composed of no more than
25 official members appointed by the Governor of Texas. Except as
may be necessary to stagger terms, the term of office of each member

is six years.

(1) Members are appointed for staggered terms so that the
terms of eight members expire on February 1 of each odd-numbered

year.

(2) In addition to the requirements in 20 U.S.C. §1441(b)
and 34 C.F.R. §303.601, the committee is composed of the following

eligible infants and toddlers and their families.

(c) Tasks. The committee performs the following tasks:

(1) advises and assists:

(A) HHSC in developing and implementing the policies
that constitute the statewide early childhood intervention system; and

(B) the Texas Education Agency regarding appropriate

official members.

(A) Atleast seven official members must be parents, in-
cluding minority parents.

(i) The parent members must either be parents of in-
fants and toddlers with disabilities or be parents of children with dis-
abilities age 12 or younger, and also must have knowledge of, or expe-
rience with, programs for infants and toddlers with disabilities.

services and the transition of toddlers with developmental disabilities
to services provided under IDEA, Part B;

(2) assists HHSC in achieving:

(A) full participation, coordination, and cooperation of
all appropriate public agencies;

(ii) At least one member must be a parent of a child
age six or younger with a disability, preferably a parent of an infant or
toddler with a disability.

(iii) No parent member may be an employee of an
HHSC-contracted early childhood intervention program.
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(B) Atleast five official members must be public or pri-
vate providers of early childhood intervention services.

(C) At least one official member must be a preschool
specialist from an education service center.

(D) At least one official member must be a physician,
preferably a pediatrician who deals with children with developmental
disabilities.

(E) Atleast one official member must be a professional
advocate for the rights of young children with developmental disabili-
ties.

(3) In the event of a vacancy for any reason, the Governor
of Texas shall fill the vacancy with a representative of the same mem-
bership category to serve the unexpired portion of the term of the vacant

position.
(4) HHSC may appoint ex officio members to perform spe-

cific, time-limited tasks as needed. HHSC determines voting status of
ex officio members.

(5) HHSC may recommend to the Governor of Texas the
removal of any advisory committee member who is absent more than:

(A) half of the regularly scheduled meetings that the
member is eligible to attend during each calendar year; or

(B) two consecutive regularly scheduled meetings that
the member is eligible to attend.

(g) Officers. The committee elects its own presiding officer or
chairperson.
(h) Required Training. Each member shall complete all train-

ing on relevant statutes and rules, including Texas Government Code
Chapters 551 and 552. Training will be provided by HHSC.

(1) Compensatory Per Diem. Official and ex officio members
who attend meetings may be reimbursed for expenses for meals, lodg-
ing, and transportation as established in the current Texas State Appro-
priations Act, Article IX. The official and ex officio members who are
parents are entitled to reimbursement for childcare. All official and ex
officio members are entitled to reimbursement for attendant care.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,
2021.

TRD-202104674

Karen Ray

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: January 2, 2022
For further information, please call: (512) 438-5031
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TITLE 16. ECONOMIC REGULATION
PART 3. TEXAS ALCOHOLIC
BEVERAGE COMMISSION

CHAPTER 31. ADMINISTRATION
16 TAC §§31.7 - 31.9

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) proposes new rules §§31.7 - 31.9 establishing ad-
visory committees.

Background and Summary

The commission proposes new rules establishing advisory com-
mittees. In H.B. 1545, the 86th Legislature made significant
changes to the Alcoholic Beverage Code, including the addition
of new Code §5.21, which authorizes the commission to estab-
lish advisory committees as it considers necessary to accom-
plish the purposes of the Code:

In February 2020, the commission adopted Rule §31.6: Estab-
lishment of Advisory Committees, which sets forth general pa-
rameters applicable to all advisory committees created by the
commission.

The commission proposes new rules to formally create three ad-
visory committees. Proposed Rule §31.7 would establish an ad-
visory committee to increase the commission's oversight of the
agency's internal audit function. Proposed Rule §31.8 would
establish an advisory committee to increase the commission's
oversight of the use and development of major information tech-
nology projects. Proposed Rule §31.9 would establish an advi-
sory committee to advise the commission regarding the agency's
public safety function.

Section by Section Discussion
§31.7 Internal Audit Advisory Committee

The commission proposes new §31.7 to establish an advi-
sory committee to increase the commission's oversight of the
agency's internal audit function.

§31.8 Advisory Committee on Major Information Technology
Projects

The commission proposes new §31.8 to establish an advi-
sory committee to increase the commission's oversight of the
agency's use and development of major information technology
projects.

§31.9 Public Safety Advisory Committee

The commission proposes new §31.9 to establish an advi-
sory committee to increase the commission's oversight of the
agency's public safety initiatives.

Fiscal Note: Costs to State and Local Government

Shana Horton, Rules Attorney, has determined that for each year
of the first five years that the proposed new rules will be in ef-
fect, they are not expected to have a significant fiscal impact
upon the agency. Implementation will be performed using ex-
isting agency resources. There are no foreseeable economic
implications anticipated for other units of state or local govern-
ment due to the proposed new and amended rules. The rules do
not impact fees or fines that can be collected by another state or
local government nor do they impose additional regulatory obli-
gations on other units of government.

Rural Communities Impact Assessment

The proposed rules will not have any material adverse fiscal
or regulatory impacts on rural communities. Likewise, the pro-
posed rules will not adversely affect a local economy in a mate-
rial way. The new rules apply statewide and do not impact rural
communities in any manner different from urban ones or any lo-
cal economy in a manner different from other local economies or
the state's economy.
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Small Business and Micro-Business Assessment/Flexibility
Analysis

No material fiscal implications are anticipated for small or mi-
cro-businesses due to the proposed rules. Therefore, no Small
Business and Micro-Business Assessment/Flexibility Analysis is
required.

Takings Impact Assessment

The proposed rules do not affect a taking of private real property,
as described by Attorney General Paxton's Private Real Prop-
erty Rights Preservation Act Guidelines. The rulemaking would
impose no burdens on private real property because it neither
relates to, nor has any impact on, the use or enjoyment of pri-
vate real property and there is no reduction in value of property
as a result of this rulemaking.

Public Benefits and Costs

Shana Horton, Rules Attorney, has determined that for each year
of the first five years that the rules would be in effect, the public
would benefit from the input of diverse, qualified individuals from
outside of the agency with respect to improving agency opera-
tions. There is no increase in costs to the public.

Government Growth Impact Statement

This paragraph constitutes the commission's government growth
impact statement for the proposed new and amended rules. The
analysis addresses the first five years the proposed rules would
be in effect. The proposed rules neither create nor eliminate a
government program. They do not require the creation of new
employee positions or the elimination of existing employee po-
sitions. Implementation of the proposed rules requires neither
an increase nor a decrease in future legislative appropriations to
the commission.

Comments on the proposed rules may be submitted in writing to
Shana Horton, Rules Attorney, Texas Alcoholic Beverage Com-
mission, at P.O. Box 13127, Austin, Texas 78711-3127, or by
email to rules@tabc.texas.gov. Written comments will be ac-
cepted for 30 days following publication in the Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed rules on December 20, 2021, at
10:00 a.m. The commission has designated this hearing as the
appropriate forum to make oral comments under Government
Code §2001.029. DUE TO PUBLIC HEALTH CONCERNS
RELATED TO COVID-19, THIS HEARING WILL BE HELD BY
VIDEOCONFERENCE ONLY. Interested persons should visit
the TABC's public website prior to the meeting date to receive
further instructions or call Shana Horton, Rules Attorney, at
(512) 206-3451.

New rules §§31.7 - 31.9 are proposed pursuant to the commis-
sion's authority in §5.21 of the Code, which allows the commis-
sion to establish advisory committees it considers necessary to
accomplish the purposes of the Alcoholic Beverage Code.

The proposed new rules do not impact any other current rules or
statutes.

§31.7.  Internal Audit Advisory Committee.

(a) Pursuant to Texas Alcoholic Beverage Code § 5.21 and
commission Rule 31.6, the commission hereby establishes an Internal
Audit Advisory Committee ("Committee").

(b) The purpose, role, and goal of the Committee is to advise
the commission on the agency's internal audit processes.

(c) The presiding officer of the commission shall appoint two
commissioners and three members of the public to serve on the Com-
mittee. The committee shall select from among its members a presiding
officer.

(d) Each public member must either:

(1) hold an ownership interest or management position
with an active TABC licensee or permittee; or

(2) hold a certified public accountant license or similar fi-
nancial industry credentials.

(e) The commission's general counsel shall serve as a non-vot-
ing, ex officio member of the Committee.

(f) Prior to the first committee meeting, committee members
shall complete training provided by the commission's General Coun-
sel's office regarding compliance with the Texas Open Meetings Act
and other applicable ethics rules.

(g) The Committee shall report to the commission at the times
and in the manner it determines will best assist the commission.

(h) If the Committee holds a public comment meeting to re-
ceive input from the public, agency staff will assist the Committee in
conducting the meeting.

§$31.8.  Advisory Committee on Major Information Technology
Projects.

(a) Pursuant to Texas Alcoholic Beverage Code § 5.21 and
commission Rule 31.6, the commission hereby establishes the Advi-
sory Committee on Major Information Technology Projects ("Commit-

tee").

(b) The purpose, role, and goal of the Committee is to advise
the commission on the agency's use and development of major infor-
mation technology projects.

(c) The presiding officer of the commission shall appoint two
commissioners and three members of the public to serve on the Com-
mittee. The committee shall select from among its members a presiding
officer.

(d) Each public member must either:

(1) hold an ownership interest or management position
with an active TABC licensee or permittee;

(2) Dbe a practicing attorney in the field of alcohol regula-

tion; or

(3) have significant experience in information system tech-
nology deployment.

(¢) The commission's general counsel shall serve as a non-vot-
ing, ex officio member of the Committee.

(f) _Prior to the first committee meeting, committee members
shall complete training provided by the commission's General Coun-
sel's office regarding compliance with the Texas Open Meetings Act
and other applicable ethics rules.

(g) The Committee shall report to the commission at the times
and in the manner it determines will best assist the commission.

(h) If the Committee holds a public comment meeting to re-
ceive input from the public, agency staff will assist the Committee in
conducting the meeting.

§31.9.  Public Safety Advisory Committee.

(a) Pursuant to Texas Alcoholic Beverage Code §5.21 and
commission Rule 31.6, the commission hereby establishes the Public
Safety Advisory Committee ("Committee").
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(b) The purpose, role, and goal of the Committee is to advise
the commission on the agency's public safety initiatives.

(c) The presiding officer of the commission shall appoint two
commissioners and three members of the public to serve on the Com-
mittee. The committee shall select from among its members a presiding
officer.

(d) Each public member must either:

(1) hold an ownership interest or management position
with an active on-premises retail licensee or permittee;

(2) Dbe a practicing attorney in the field of alcohol regula-
tion; or

(3) have retired from the commission in good standing with
a certified peace officer license.

(¢) The commission's general counsel shall serve as a non-vot-
ing, ex officio member of the Committee.

(f) _Prior to the first committee meeting, committee members
shall complete training provided by the commission's General Coun-
sel's office regarding compliance with the Texas Open Meetings Act
and other applicable ethics rules.

(g) The Committee shall report to the commission at the times
and in the manner it determines will best assist the commission.

(h) If the Committee holds a public comment meeting to re-
ceive input from the public, agency staff will assist the Committee in
conducting the meeting.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 16,
2021.

TRD-202104586

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: January 2, 2022
For further information, please call: (512) 206-3451

¢ ¢ ¢

CHAPTER 45. MARKETING PRACTICES
SUBCHAPTER F. ADVERTISING AND
PROMOTION

16 TAC §§45.101, 45.102, 45.105, 45.107, 45.109 - 45.112,
45.120

The Texas Alcoholic Beverage Commission (TABC, agency, or
commission) proposes amendments to rules §§45.101, 45.105,
45.107, 45.109 - 45.112, and 45.120; and new §45.102, Loyalty
Programs.

Background and Summary

The commission proposes amendments to existing rules and
one new rule as a result of the systematic review of all agency
rules following the adoption of H.B. 1545 (citation), with which
the Legislature made significant changes to the Alcoholic Bev-
erage Code. A majority of the amendments are to conform to

H.B. 1545 and other recent legislative changes, for internal con-
sistency, and to increase clarity and readability.

The commission proposes new §45.102, Loyalty Programs, to
formally adopt into rule the current practices of the agency with
respect to programs that incentivize repeat visits to the same
retailer. These programs, which the proposed rule specifies do
not include the use of coupons, have been allowed as a matter
of policy; however, members of industry have requested and will
benefit from a rule laying out the requirements and restrictions for
loyalty programs. Amendments proposed for rules §45.109 and
§45.112 also adopt current agency marketing practices policies
in rule for greater transparency.

The commission proposes increasing the spending limit in rule
§45.110 because it has remained unchanged since 1998.

The new and amended rules are proposed to become effective
20 days after their submission to the Texas Register for adoption.

Section by Section Discussion
§45.101 Rebates and Coupons

The commission proposes amendments to §45.101 to remove
references to premium stamps, which are no longer in use, and
for clarity and conciseness.

§45.102 Loyalty Programs

The commission proposes new §45.102 to promulgate in rule
the agency's current policy with respect to allowable loyalty pro-
grams and to differentiate a loyalty program from a coupon.

§45.105 Advertising

The commission proposes amendments to §45.105 to break out
an exception into its own subsection for readability and to add a
new exception applicable to menus in drive-through lanes.

§45.107 Alcoholic Beverages Used for Cooking On Premises

The commission proposes amendments to §45.107 to conform
to changes made by H.B. 1545, 86th Tex. Leg. (R.S. 2019).

§45.109 Restocking and Rotation of Alcoholic Beverages

The commission proposes amendments to §45.109 for clarity
and conciseness and to formalize marketing practices standards
currently laid out in agency advisories by adopting them into
commission rules.

§45.110 Inducements

The commission proposes amendments to §45.110 to increase
the cap on the value of food, beverages, entertainment, and
recreation provided from $500 to $1,000 per person per occa-
sion; and authorize upper tier members to provide any type of
transportation, not just ground transportation.

§45.111 Advertising Signs at Charitable or Civic Events

The commission proposes amendments to §45.111 to remove
the requirement that advertising signs at charitable or civic
events be received directly by the charity or civic organization
and to conform to H.B. 1545, which removed distance restric-
tions on the placement of signage outside of events.

§45.112 Use of Brand Names and Insignia

The commission proposes amendments to §45.112 to conform
to the consolidation of beer and ale and changes to permit types
in H.B. 1545; to clarify a provision related to menu cards ad-
vertising malt beverages; and to adopt into agency rules current
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agency standards regarding menu cards advertising wine or dis-
tilled spirits.

§45.120 Co-Packaging of Alcoholic Beverage

The commission proposes amendments to §45.120 to conform
to the consolidation of beer and ale and changes to permit types
in H.B. 1545; and to remove the price differential calculation from
the co-pack pricing rule and replace it with a reference to the
applicable statutory standard.

Fiscal Note: Costs to State and Local Government

Shana Horton, Rules Attorney, has determined that for each year
of the first five years that the proposed new and amended rules
will be in effect, they are not expected to have a significant fis-
cal impact upon the agency. Implementation will be performed
using existing agency resources. There are no foreseeable eco-
nomic implications anticipated for other units of state or local
government due to the proposed new and amended rules. The
rules do not impact fees or fines that can be collected by an-
other state or local government nor do they impose additional
regulatory obligations on other units of government. Implemen-
tation of changes necessitated by H.B. 1545 (2019) was previ-
ously funded by the Texas Legislature.

Rural Communities Impact Assessment

The proposed new rules and amendments will not have any ma-
terial adverse fiscal or regulatory impacts on rural communities.
Likewise, the proposed rules will not adversely affect a local
economy in a material way. The new and amended rules apply
statewide and do not impact rural communities in any manner
different from urban ones or any local economy in a manner dif-
ferent from other local economies or the state's economy.

Small Business and Micro-Business Assessment/Flexibility
Analysis

No material fiscal implications are anticipated for small or micro-
businesses due to the proposed new and amended rules. There-
fore, no Small Business and Micro-Business Assessment/Flexi-
bility Analysis is required.

Takings Impact Assessment

The proposed new rule and amendments do not affect a taking of
private real property, as described by Attorney General Paxton's
Private Real Property Rights Preservation Act Guidelines. The
rulemaking would impose no burdens on private real property
because it neither relates to, nor has any impact on, the use or
enjoyment of private real property and there is no reduction in
value of property as a result of this rulemaking.

Public Benefits and Costs

Ms. Horton has determined that for each year of the first five
years that the proposed new and amended rules would be in
effect, the public would benefit from the updated rules conform-
ing to statutory changes. The proposed amended rules would
increase transparency into agency standards, decrease confu-
sion, and lead to greater compliance with the agency's rules.
There is no increase in costs to the public.

Government Growth Impact Statement

This paragraph constitutes the commission's government
growth impact statement for the proposed new and amended
rules. The analysis addresses the first five years the proposed
new and amended rules would be in effect. The proposed new
and amended rules neither create nor eliminate a government

program. They do not require the creation of new employee
positions or the elimination of existing employee positions.
Implementation of the proposed new and amended rules re-
quires neither an increase nor a decrease in future legislative
appropriations to the commission.

Comments on the proposed new and amended rules may be
submitted in writing to Shana Horton, Rules Attorney, Texas Al-
coholic Beverage Commission, at P.O. Box 13127, Austin, Texas
78711-3127, by facsimile transmission to (512) 206-3498, atten-
tion: Shana Horton, or by email to rules@tabc.texas.gov. Written
comments will be accepted for 30 days following publication in
the Texas Register.

The staff of the commission will hold a public hearing to receive
oral comments on the proposed rules on December 20, 2021, at
10:00 a.m. The commission has designated this hearing as the
appropriate forum to make oral comments under Government
Code §2001.029. DUE TO PUBLIC HEALTH CONCERNS
RELATED TO COVID-19, THIS HEARING WILL BE HELD BY
VIDEOCONFERENCE ONLY. Interested persons should visit
the TABC's public website prior to the meeting date to receive
further instructions or call Shana Horton, Rules Attorney, at
(512) 206-3451.

Amendments to rules §§45.101, 45.105, 45.107, 45.109 -
45.112, and 45.120 and new rule §45.102 are proposed pur-
suant to the commission's authority in §5.31 of the Code, which
allows the commission to prescribe and publish rules necessary
to carry out the provisions of the Code; H.B. 1545, 86th Tex.
Leg. (R.S. 2019); and/or S.B. 196 and H.B. 1024, 87th Tex.
Leg. (R.S. 2021).

The proposed new and amended rules do not impact any other
current rules or statutes.

$§45.101. Rebates and[;] Coupons [and Premivm Stamps].

(a) No [}t shall be unlawful for the holder of a] license or per-
mit holder may [te] give or offer to give to any person [premium stamps
or] any [ether type of] inducement with the purchase of alcoholic bev-
erages. [The term "premium stamp” is hereby deelared to include but
not be limited to the folowing: exchange stamps; trade stamps; green
stamps; gold stamps; and cash register premium tapes:|

(b) No [helder of a manufacturing; whelesale; or retail level]
license or permit holder may give any rebate or coupon redeemable by
the public for the purchase of or for a discount on the purchase of any
alcoholic beverage.

(¢) No [holder of a manufacturing, wholesale, or retail level]
license or permit holder may offer or give away with or without the
purchase of any alcoholic beverage, a coupon redeemable for a rebate,
cents-off or for any free non-alcoholic beverage item or product that
it does not sell. A license or permit holder [retailer; manufacturer; or
whelesaler] may, however, offer a discount, rebate, or cents-oft coupon
on any non-alcohol product, except non-alcohol malt beverages and
wines, that it [ke] sells if it does not require the purchase of any alco-
holic beverage.

(d) None of the above prohibits any retailer from offering a
complimentary drink or drink discount as part of a meal package, a
hotel package or any airline frequent flier program or in conjunction
with any airline ticket purchase, provided, however, that no discount
or complimentary beverage shall be brand identified or redeemed by a
member of the manufacturing or wholesale tier [whelesaler or manu-
facturer].

§45.102.  Loyalty Programs.
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(a) This section is authorized by and implements Alcoholic
Beverage Code §§1.03, 5.31, 102.07, 102.15 and 108.04. This sec-

(B) theholder of a wine and malt beverage retailer's per-
mit, brewpub license, retail dealer's on-premise license, or a license

tion applies only to members of the retail and manufacturing tiers who

or permit authorizing sales of alcoholic beverages for pickup under

are authorized to sell directly to consumers.

(b) For purposes of this section, a loyalty program is defined
as a marketing program that offers certain incentives to encourage cus-
tomer retention. It does not include the use of coupons.

(c) The holder of a manufacturer or wholesale tier license or
permit may not directly or indirectly reimburse a retailer for a loyalty

program.
(d) Retailers and holders of a manufacturing tier licenses or

permits who are authorized to sell directly to consumers may offer a
loyalty program subject to the conditions in this subsection.

(1) A manufacturer authorized to sell directly to consumers
may only award loyalty program purchase points, benefits or incen-
tives to the consumer in conjunction with transactions directly between
the manufacturer and consumer. Any purchases of the manufacturer's
products through a retailer shall not be credited to the loyalty program.

(2) The loyalty program may give consumers discounts
on the purchase of alcoholic beverages and on non-alcoholic beverage
products or items sold directly to the consumer by the manufacturer or
retailer.

(3) The loyalty program may have a point accrual and re-
demption component in addition to discounts. Accrued points may be
redeemed on alcoholic beverages and on non-alcoholic beverage prod-
ucts or items sold directly to the consumer by the manufacturer or re-
tailer.

(4) If the license or permit holder is authorized to sell al-
coholic beverages for on-premises consumption, the license or permit
holder may not give or offer to give the consumer any alcoholic bever-
age in a manner that conflicts with §45.103 of this chapter (relating to
On-Premises Promotions).

$§45.105.  Advertising.

(a) Retailer Establishments.

(1) This subsection relates to Alcoholic Beverage Code
§§108.07, 108.51, and 108.52.

(2) Except as provided in this subsection (a)(3) of this sec-
tion [paragraph], retail-tier license and permit holders may not adver-
tise any price for an alcoholic beverage on any sign, billboard, mar-
quee, or other display located on the retailer's premises in such a man-
ner that the price may be read by persons outside of the premises. [}
is an exception to the restriction in this paragraph if the holder of a
food and beverage certificate places a ment on the exterior wall of the
premises so that it can be read outside of the premises only by a pedes-
trian in close proximity to the menu- In order to qualify for the exeep-
tion granted in this paragraph; the menu visible outside of the premises
must be of the same size and in the same sized font as the menu pre-
sented to the establishment's customers; and must show both food and
beverage prices- |

(3) Itis an exception to the restriction in subsection (a)(2)
of this section if:

(A) the holder of a food and beverage certificate places
amenu on the exterior wall of the premises so that it can be read outside
of the premises only by a pedestrian close to the menu. To qualify for
the exception granted in this paragraph, the menu visible outside of the
premises must be of the same size and in the same sized font as the
menu presented to the establishment's customers, and must show both
food and beverage prices; or

Alcoholic Beverage Code §§28.1001 or 32.155 places a menu in a
drive-through lane so that it can be read outside of the premises only
by a person in a vehicle in the drive-through lane.

(b) Private Clubs.

(1) This subsection relates to Alcoholic Beverage Code
§§32.01(b), 108.51, 108.52 and 108.56.

(2) The holder of a private club registration permit or a pri-
vate club exemption certificate must, in any advertising either directly
or indirectly advertising the service of alcoholic beverages, whether or
not by any specific brand name, state that the service of alcoholic bev-
erages is only for persons who are members of the club.

(3) The holder of a private club registration permit or a pri-
vate club exemption certificate may advertise any class of alcoholic
beverages in an area where the sale of that class of alcoholic beverages
is legal for on-premises consumption, provided no other provisions of
the Alcoholic Beverage Code are violated.

(¢) Mobile Advertising.

(1) This subsection relates to Alcoholic Beverage Code
§§108.51, 108.52 and 108.54.

(2) Mobile advertising on vehicles is not permitted unless
it meets the definition of an "electric sign" in Alcoholic Beverage Code
§108.51(3).

(3) Mobile advertising that meets the definition of an "elec-
tric sign" in Alcoholic Beverage Code §105.51(3) and that is funded
directly or indirectly by upper-tier members may not be parked within
200 feet of a retail location for more than one hour, in order to prevent
benefit to the retailer by drawing consumer traffic to the location.

(4) Mobile advertising that meets the definition of an "elec-
tric sign" in Alcoholic Beverage Code §108.51(3) may not be parked,
maintained in, or driven through an area or zone where the sale of al-
coholic beverages is prohibited.

(d) Internet Advertising.

(1) This subsection relates to Alcoholic Beverage Code
§§102.07, 102.15 and 108.07.

(2) Retailers may advertise on the internet via their web-
site or through third party advertising, unless the advertising is funded
directly or indirectly by an upper-tier member.

(3) All retailer advertising on the internet must conform
with the on-premises promotion restrictions of §45.103 of this sub-
chapter (relating to On-Premises Promotions), coupon and inducement
restrictions of §45.101 of this subchapter (relating to Rebates and
Coupons), and sweepstakes and giveaway restrictions of §45.106 of
this subchapter (relating to Sweepstakes and Games of Chance).

§45.107.  Alcoholic Beverages Used [Utitized] for Cooking On
Premises [Purposes at On-Premise Locations].

(a) Wine and Malt Beverage [Beer] On-Premises Retailers.

(1) This subsection is promulgated pursuant to Alcoholic
Beverage Code §25.09.

(2) Any alcoholic beverage that is in excess of 17 percent
alcohol by volume and is used by wine and malt beverage [beer]
on-premises retailers for cooking purposes must be individually
labeled as "For Cooking Use Only." [“Fer Ceoking Use Only™-].
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(3) All alcoholic beverages in excess of 17 percent alcohol
by volume used by wine and malt beverage [beer] on-premises retailers
for cooking purposes must be stored separately from alcoholic bever-
ages that are legal for sale on the premises by such retailers.

(4) No alcoholic beverage in excess of 17 percent alco-
hol by volume that is designated by wine and malt beverage [beer]
on-premises retailers for cooking purposes may be sold, served, or con-
sumed in liquid form by staff or customers of the retailer.

(5) All receipts for the purchase by wine and malt bever-
age [beer] on-premises retailers of alcoholic beverages in excess of 17
percent alcohol by volume must be retained on the premises until the
bottle is empty and disposed of.

(b) Mixed Beverage Permittees.

(1) This subsection is promulgated pursuant to Alcoholic
Beverage Code §28.06.

(2) Alcoholic beverages used for cooking purposes may be
purchased by a mixed beverage permittee from a local distributor's per-
mittee[;] or may be purchased at retail from a licensed retailer. All
receipts for the purchase of alcoholic beverages used for cooking pur-
poses and purchased by a mixed beverage permittee at retail without
a tax stamp must be retained on the premises until the bottle is empty
and disposed of.

(3) An alcoholic beverage used for cooking purposes and
purchased by a mixed beverage permittee at retail without a tax stamp
must be individually labeled as "For Cooking Use Only." [“Eer Cook-
ing Use Only'].

(4) All alcoholic beverages used for cooking purposes and
purchased by a mixed beverage permittee at retail without a tax stamp

must be stored separately from alcoholic beverages purchased from a
local distributor's permittee.

(5) No alcoholic beverage used for cooking purposes and
purchased by a mixed beverage permittee at retail without a tax stamp
may be sold, served or consumed in liquid form by staff or customers
of the permittee.

§45.109. Restocking and Rotation of Alcoholic Beverages.
(a) General.

(1) This rule is enacted pursuant to §102.20 and Chapter
105 of the Alcoholic Beverage Code.

(2) This rule applies to members of the wholesale tier and
those members of the manufacturing tier authorized to sell to retailers
for all beverages.

(b) Restocking. Licensees and permittees subject to this rule
may, at retail premises, with permission of the retailer, stock, rotate,
affix prices, and reset or rearrange alcoholic beverages they sell, pro-
vided products of other industry members are not altered or disturbed.

(c) Atretail premises, with permission of the retailer, licensees
[Eieensees] and permittees subject to this rule may:[; at retail premises;
with permission of the retailer; erganize and construet displays of al-
tion (b) of this section, products of other industry members, arranged
in floor or end cap displays; may be moved; with the permission of the
retailer; in order to perform the services allowed by this subsection-
Displays construeted under this subseetion must be accessible to the

consumer. |

(1) organize and construct displays accessible by the con-
sumer of alcoholic beverages they sell;

(2) move products of other industry members that are ar-
ranged in displays accessible to the consumer (e.g., floor or end cap
displays) in order to perform the services allowed by this subsection.
Movement of products under this subsection is not considered restock-
ing under subsection (b) of this section; and

(3) provide retailers with temporary display enhancement
items such as televisions and grills, which may be used only for product
promotion. Temporary display enhancement items must be returned to
the manufacturer or wholesale tier member that provided it as soon as
practicable after the display is dismantled.

(d) The activities permitted by subsections (b) and (c) of this
section may only be performed during the hours when the sale or deliv-
ery of specific alcoholic beverages are legal and may also be performed
for malt beverages and wine from 5:00 a.m. to 12:00 noon on Sunday.

(e) Licensees and permittees subject to this rule may provide
shelf plans or schematics to retailers.

(f) The activities permitted by subsections (b) and (c) of this
section must be proportional to the retailer's business volume and de-
mand.

(g) Except for time spent in the standard delivery process and
additional service time prescribed by the distributor under subsection
(h) of this section, restocking and other merchandising services
performed by a distributor that exceed 40 hours per week per retail
premises shall constitute an impermissible service or thing of value
under Chapter 102 of the Alcoholic Beverage Code. Delivery, pre-sale,
and product-ordering activities are not considered merchandising for
purposes of this subsection.

(h) In special circumstances such as major holidays, new
product rollouts, and major events, only the distributor may determine
whether and how much additional service time beyond 40 hours per
premises per week is reasonably necessary for activities permitted by
subsections (b) and (c) of this section.

$45.110.  Inducements.
(a) General. This section is enacted pursuant to Alcoholic
Beverage Code §§102.04, 102.07, 102.12, 102.15 and 108.06.

(b) Unless otherwise specified, this section applies to members
of the manufacturing and wholesale tiers for all alcoholic beverages.

(¢) Inducements. Notwithstanding any other provision of
these rules, practices and patterns of conduct that place retailer inde-
pendence at risk constitute an illegal inducement as that term is used in
the Alcoholic Beverage Code. Examples of unlawful inducements are:

(1) purchasing or renting shelf, floor or warehouse space
from or for a retailer;

(2) requiring a retailer to purchase one product in order to
be allowed to purchase another product at the same time;

(3) providing or purchasing, in whole or in part, any type of
advertising benefitting any specific retailer, if the advertising is a result
of unauthorized activity;

(4) furnishing food and beverages, entertainment or recre-
ation to retailers or their agents or employees except under the follow-
ing conditions:

(A) the value of food, beverages, entertainment and
recreation shall not exceed $1,000.00 [$500-00] per person on any one
occasion; and

(B) food, beverages, entertainment and recreation pro-
vided may only be consumed or enjoyed in the immediate presence of
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both the providing upper tier member and the receiving retail tier mem-
ber; and

(C) in the course of providing food, beverages, enter-
tainment or recreation under this rule, upper tier members may [enly]
furnish [greund] transportation; and[-]

(D) food, beverages, recreation and entertainment may
also be provided during attendance at a convention, conference, or sim-
ilar event so long as the primary purpose for the attendance of the re-
tailer at such event is not to receive benefits under this section; and[<]

(E) eachupper tier member shall keep complete and ac-
curate records of all expenses incurred for retailer entertainment for two
years.

(5) furnishing of service trailers with equipment to a re-
tailer;

(6) furnishing transportation or other things of value to
organized groups of retailers. Members of the manufacturing and
wholesale [distributien] tiers may advertise in convention programs,
sponsor functions or meetings and other participate in meetings and
conventions of trade associations of general membership; and [ef]

(7) except as otherwise allowed under §45.41 [§45.96] of
this chapter (relating to (Additional Reasons for Denial of Registration
of a Malt Beverage Product), marking, branding or labeling a malt bev-
erage with:

(A) the tradename or trademark of any retailer permit-
tee or licensee or any private club registration permittee; or

(B) a tradename or trademark that is owned, [ef]
licensed, [by;] or [is] exclusively used by any retailer permittee or
licensee or any private club registration permittee.

(d) Ciriteria for determining retailer independence. The fol-
lowing criteria shall be used as a guideline in determining whether a
practice or pattern of conduct places retailer independence at risk. The
following criteria are not exclusive, nor does a practice need to meet
all criteria in order to constitute an inducement.

(1) The practice restricts or hampers the free economic
choice of a retailer to decide which products to purchase or the quantity
in which to purchase them for sale to consumers.

(2) The retailer is obligated to participate in a program of-
fered by a member of the manufacturing or wholesale tier in order to
obtain that member's product.

(3) The retailer has a continuing obligation to purchase or
otherwise promote the industry member's product.

(4) The retailer has a commitment not to terminate its re-
lationship with a member of the manufacturing or wholesale tier with
respect to purchase of that member's products.

(5) The practice involves a member of the manufacturing
or wholesale tier in the day-to-day operations of the retailer. For ex-
ample, the member controls the retailer's decisions on which brand of
product to purchase, the pricing of products, or the manner in which
the products will be displayed on the retailer's premises.

(6) The practice is discriminatory in that it is not offered
to all retailers in the local market on the same terms without business
reasons present to justify the difference in treatment.

§45.111.

(a) Thisruleis enacted pursuant to §108.53(d) of the Alcoholic
Beverage Code.

Advertising Signs at Charitable or Civic Events.

(b) Ata charitable or civic event of a temporary nature, mem-
bers of the alcoholic beverage industry may place signs or other adver-
tising materials indicating their participation in, or sponsorship of, the
charitable or civic event.

(c) It is the intent of this rule that any proceeds from signs
advertising alcoholic beverages be received [direetly] by the charity
or civic endeavor.

(d) [Netwithstanding any other provision of the Aleoholic
Beverage Code; signs at a charitable or eivie event of a temperary
nature may be within 200 feet of the licensed premises of a retailer
of aleohelie beverages:] No consideration of any kind may be given
directly or indirectly, in any form or degree, to any retailer for the
placement of any sign.

$45.112.  Use of Brand Names and Insignia [by Industry].

(a) This section is promulgated pursuant to Alcoholic Bever-

age Code[;] §§102.07 and 108.03.[$102.07 and §108.03.]

(b) Advertising of an alcoholic beverage on caps, regalia, or
uniforms worn by an employee of a license or permit holder in the
manufacturing or distribution tier is [manufacturer; distributer; distiller
or winery; shall be] limited to:

(1) the name and address of the license or permit holder
[manufacturer, distributor, distiller or winery]; and

(2) the brand names, logos, and slogans that appear on the
container labels approved by the executive director [administrator] for
such alcoholic beverage.

(c) Advertising of an alcoholic beverage on caps, regalia, or
uniforms worn by a participant in any game, sport, athletic contest or
revue, when the participant is sponsored by a brewer [manufactarer|,
distributor, distiller, or winery, is [shall be] limited to:

(1) thename and address of the brewer [manufacturer], dis-
tributor, distiller, or winery; and

(2) the brand names, logos, and slogans that appear on the
container labels approved by the executive director [administrator] for
such alcoholic beverage.

(d) Business cards and stationery bearing brand insignia may
be used by licensees and permittees except [whe are not] retail licensees
and permittees. Such business cards and stationery may contain:

(1) the name and address of the user;
(2) the name and address of the firm represented;

(3) the brand insignia of any alcoholic beverage that
[whieh] the firm represents or the user is licensed to sell; and

(4) any other logo, slogan, or trademark that appears on
the approved label for such alcoholic beverage, or which slogan or
trademark has otherwise been approved by the executive director
[administrator].

(e) Advertising of alcoholic beverages on the equipment or
[5] service or delivery vehicles of a member of the manufacturing or
wholesale tiers is [tier shall be] limited to the brand names or logos of
the alcoholic beverages sold or represented by the manufacturer, local
distributor, or wholesaler;[;] firm names and addresses of the manu-
facturer, local distributor, or wholesaler;[;] and [sueh] slogans [as have
been] approved by the executive director [administrator].

(f) Menu cards, folders, or sheets advertising malt beverages
[beer; ale or malt liquor] may be sold [furnished] to a holder of a retail
license or permit by a brewer or brewpub authorized to sell directly to
retailers or by a distributor as promotional items in accordance with
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limitations set forth in §45.113(c) of this subchapter (relating to Gifts,
Services and Sales). [an upper-tier member; if such menu eards; folders
or sheets, at the time of their delivery to the retailer, do not list any food
or drink item offered for sale by the retailer. The holder of the retail
license or permit shall bear all eosts of listing any such food or drink
item on the menu cards; folders or sheets:] The holder of the retail
license or permit shall bear all costs of listing any food item on the
menu cards, folders, or sheets unless the food item is mentioned as part
of a recommended food and drink pairing.

(g) Menu cards, folders, or sheets advertising wine or distilled
spirits may be furnished, as an advertising specialty, to a holder of a
retail license or permit by a member of the manufacturing or wholesale
tier. Printing costs of such menu cards, folders, or sheets may not ex-
ceed the applicable advertising specialty limitations set forth in §45.117
of this subchapter (relating to Gifts and Advertising Specialties). The
holder of the retail license or permit shall bear all costs of listing any
food item on the menu cards, folders, or sheets unless the food item is
mentioned as part of a recommended food and drink pairing.

$§45.120. Co-Packaging of Alcoholic Beverage.
(a) This section relates to Alcoholic Beverage Code

§§102.07(a)(5) and 108.035. [§102.07(a)(5) and §108.035.]

(b) As used in this section:

(1) "Co-pack" means a package:

(A) originally bundled and supplied by a
[manufacturer;] distiller, brewer, rectifier, wholesaler, class B
wholesaler, nonresident seller, or winery [er wine bettler] (or an agent,
employee or servant of any of them [sueh]);

(B) containing an alcoholic beverage and another item;

(C) where the package is designed to be delivered intact
to the ultimate consumer; and

(D) where the additional items have no value or benefit
to the retailer other than that of having the potential of attracting pur-
chases and promoting sales.

(2) "Naked bottle" means an alcoholic beverage sold by a
wholesaler that is similar in all regards to the alcoholic beverage con-
tained in a co-pack sold by that wholesaler, except that it is not pack-
aged with any other item.

(c) Ifanyalcoholic beverage is sold to a retailer as a "co-pack,"
[ee-paek’;] the retailer may not separate the other packaged item and
sell it by any means other than the way it was originally packaged when
received.

(d) A [In erder to demonstrate that a non-aleoholie beverage
item in a co-pack has no unlawful value or benefit to the retailer; a]
retailer must price and sell a co-pack at a cost that complies with Alco-
holic Beverage Code §§102.07(a)(5) and 108.035, as applicable [/price
prices and sells a naked bottle received from the same wholesaler].

(e) Nothing in this section precludes [shall preelude] a supplier
from differentiating in the price of a naked bottle and co-pack during
the packaging phase of a co-pack by adding cost to the co-pack and
increasing the baseline price of the co-pack.

(f) A retailer may not be forced, induced or persuaded to pur-
chase a prescribed number of co-packs in order to purchase naked bot-
tles, nor may a retailer be forced, induced or persuaded to purchase a
prescribed number of naked bottles in order to purchase co-packs.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 16,
2021.

TRD-202104587

Shana Horton

Rules Attorney

Texas Alcoholic Beverage Commission

Earliest possible date of adoption: January 2, 2022
For further information, please call: (512) 206-3451

¢ L4 ¢
TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 78. SCOPE OF PRACTICE
22 TAC §78.1

The Texas Board of Chiropractic Examiners (Board) proposes
repealing 22 TAC §78.1 (Scope of Practice). As part of the
Board's comprehensive rule revision effort, the overall purpose
of the repeal is to make the Board's rules simpler and easier to
navigate.

The Board will propose a new §78.1 in a separate rulemaking.
The Board will also propose to repeal and replace §78.2 (Pro-
hibitions on the Scope of Practice) and propose a new §78.9
(Instrumented Vestibular-Ocular-Nystagmus Testing) to accom-
modate the reorganization of the new §78.1. These rulemaking
actions are to improve the readability and organization of the
Board's rules; there are no substantive changes to the effect of
the Board's current rules. None of these proposed rule change
the current chiropractic scope of practice in Texas.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed repeal is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement
and Regulatory Flexibility Analysis is not required because the
proposed repeal will not have an adverse economic effect on
small businesses or rural communities as defined in Texas Gov-
ernment Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed repeal will be in effect the public benefit is to
make the Board's rules simpler and easier to navigate.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed repeal of 22 TAC §78.1. For each year of the first five
years the proposed repeal is in effect, Mr. Fortner has deter-
mined:

(1) The proposed repeal does not create or eliminate a govern-
ment program.
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(2) Implementation of the proposed repeal does not require the
creation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed repeal does not require an
increase or decrease in future legislative appropriations to the
Board.

(4) The proposed repeal does not require a decrease or increase
in fees paid to the Board.

(5) The proposed repeal does not create a new regulation.

(6) The proposal repeals existing Board rules for an administra-
tive process.

(7) The proposed repeal does not decrease the number of indi-
viduals subject to the rule's applicability.

(8) The proposed repeal does not positively or adversely affect
the state economy.

Comments on the proposed repeal or a request for a public hear-
ing may be submitted to Christopher Burnett, General Counsel,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Suite
3-825, Austin, Texas 78701, via email: rules@tbce.state.tx.us;
or fax: (512) 305-6705, no later than 30 days from the date that
this proposed repeal is published in the Texas Register. Please
include the rule name and number in the subject line of any com-
ments submitted by email.

The repeal is proposed under Texas Occupations Code
§201.152, which authorizes the Board to adopt rules necessary
to perform the Board's duties and to regulate the practice of
chiropractic, and Texas Occupations Code §201.1525, which
requires the Board to adopt necessary rules to clarify the chiro-
practic scope of practice.

No other statutes or rules are affected by this proposed repeal.

§78.1.  Scope of Practice.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,
2021.

TRD-202104657

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: January 2, 2022
For further information, please call: (512) 305-6700

¢ ¢ ¢
22 TAC §78.1

The Texas Board of Chiropractic Examiners (Board) proposes
new 22 TAC §78.1 (Scope of Practice). As part of the Board's
comprehensive rule revision effort, the overall purpose of the
new rule is to make the Board's rules simpler and easier to nav-
igate. The Board will also propose to repeal and replace §78.2
(Prohibitions on the Scope of Practice) and propose a new §78.9
(Instrumented Vestibular-Ocular-Nystagmus Testing) to accom-
modate the reorganization of the new §78.1.

These rulemaking actions are to improve the readability and or-
ganization of the Board's rules; there are no substantive changes
to the effect of the Board' current rules relating to the scope of

practice. While the Board does have the authority to clarify the
chiropractic scope of practice under Texas Occupations Code
§201.1525, the Board does not have the authority to expand that
scope by rule. The chiropractic scope of practice is determined
solely by statute and other applicable law, including Texas Board
of Chiropractic Examiners v. Texas Medical Association, 616
S.W.3d 558 (Tex. 2021).

Specifically, the proposed new rule strikes superfluous
overly-technical language from the current rule, which licensees
and others found confusing and unnecessary. It also removes
out-of-date language referring to requirements for radiological
procedures (updated language for which may be found in
current §78.5). The Board further strikes language referring
to the specific requirements to perform instrumented vestibu-
lar-ocular-nystagmus testing (VONT), which will be moved into
a stand-alone rule (new §78.9). The proposed new §78.1 also
removes language referring to the prohibition on chiropractors
using surgical or invasive procedures, which will be moved into
a new §78.2 (Prohibitions on the Scope of Practice).

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed rule is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement
and Regulatory Flexibility Analysis is not required because the
proposed rule will not have an adverse economic effect on small
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed rule will be in effect the public benefit is to
make the Board's rules simpler and easier to navigate.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed repeal of 22 TAC §78.1. For each year of the first five
years the proposed rule is in effect, Mr. Fortner has determined:

(1) The proposed rule does not create or eliminate a government
program.

(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed rule does not require an
increase or decrease in future legislative appropriations to the
Board.

(4) The proposed rule does not require a decrease or increase
in fees paid to the Board.

(5) The proposed rule does not create a new regulation.

(6) The proposal rule does not repeal existing Board rules for an
administrative process.

(7) The proposed rule does not decrease the number of individ-
uals subject to the rule's applicability.

(8) The proposed rule does not positively or adversely affect the
state economy.

Comments on the proposed rule or a request for a public hear-
ing may be submitted to Christopher Burnett, General Counsel,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Suite
3-825, Austin, Texas 78701, via email: rules@tbce.state.tx.us;
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or fax: (512) 305-6705, no later than 30 days from the date that
this proposed rule is published in the Texas Register. Please in-
clude the rule name and number in the subject line of any com-
ments submitted by email.

The rule is proposed under Texas Occupations Code §201.152,
which authorizes the Board to adopt rules necessary to perform
the Board's duties and to regulate the practice of chiropractic,
and Texas Occupations Code §201.1525, which requires the
Board to adopt necessary rules to clarify the chiropractic scope
of practice.

No other statutes or rules are affected by this proposed rule.

§78.1.  Scope of Practice.

(a) The scope of chiropractic practice in Texas is defined by
Texas Occupations Code Chapter 201 and other applicable law.

(b) "Musculoskeletal system" means the system of muscles,
tendons, ligaments, bones, joints, and their associated tissues and
nerves that move the body and maintain its form.

(c) "Subluxation" means an alteration of a body's joint or mo-
tion segment which may affect the body's alignment, movement in-
tegrity, or physiological function, and which may influence the body's
biomechanical and neural integrity.

(d) "Subluxation complex" means a neuromusculoskeletal
condition involving an aberrant relationship between the body's
adjacent articular structures that may alter their biomechanics or
neuro-physiology or that of other articular structures or body systems.

(e) A licensee shall examine, diagnose, and treat a patient only
for the purpose of improving the biomechanics, neural integrity, and
any subluxations of the patient's musculoskeletal system, and any sub-
luxation complexes that may exist in the patient.

(f) A licensee shall perform all examinations and evaluations
necessary to diagnose a patient's biomechanical condition.

(g) To provide therapeutic care for a patient, a licensee may

use:

(1) adjustments and manipulations;

(2) physical and rehabilitative procedures;

(3) acupuncture and other reflex techniques;

(4) diet and weight control;

(5) therapeutic lasers;

(6) durable medical goods and devices;

(7) homeopathic and botanical medicines and non-pre-
scription drugs; and

(8) other treatments, procedures, and services consistent
with the practice of chiropractic.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,
2021.

TRD-202104663

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: January 2, 2022
For further information, please call: (512) 305-6700

. ¢ .
22 TAC §78.9

The Texas Board of Chiropractic Examiners (Board) proposes
new 22 TAC §78.9 (Instrumented Vestibular-Ocular-Nystagmus
Testing). As part of the Board's comprehensive rule revision ef-
fort, the overall purpose of the new rule is to make the Board's
rules simpler and easier to navigate.

This rulemaking action is simply taking the language referring
to the requirements for a chiropractor to perform instrumented
vestibular-ocular-nystagmus testing (VONT) that are in the cur-
rent §78.1 (Scope of Practice) and placing them in a stand-alone
rule. The new rule also cleans up the language for readability
and makes it conform to drafting conventions. The new rule does
not substantively change the effect of the Board's current rules
and does not add or subtract to the current chiropractic scope of
practice.

The Board's Executive Director, Patrick Fortner, has determined
that for the first five-year period the proposed rule is in effect
there will be no fiscal implications for state or local government.
There will be no adverse effect on small businesses or rural com-
munities, micro-businesses, or local or state employment. There
will be no additional economic costs to persons required to com-
ply with the repeal as proposed. An Economic Impact Statement
and Regulatory Flexibility Analysis is not required because the
proposed rule will not have an adverse economic effect on small
businesses or rural communities as defined in Texas Govern-
ment Code §2006.001(1-a) and (2).

Mr. Fortner has determined that for each year of the first five
years the proposed rule will be in effect the public benefit is to
make the Board's rules simpler and easier to navigate.

The Board provides this Government Growth Impact Statement,
pursuant to Texas Government Code §2001.0221, for the pro-
posed repeal of 22 TAC §78.9. For each year of the first five
years the proposed rule is in effect, Mr. Fortner has determined:

(1) The proposed rule does not create or eliminate a government
program.

(2) Implementation of the proposed rule does not require the cre-
ation of new employee positions or the elimination of existing
employee positions.

(3) Implementation of the proposed rule does not require an
increase or decrease in future legislative appropriations to the
Board.

(4) The proposed rule does not require a decrease or increase
in fees paid to the Board.

(5) The proposed rule does not create a new regulation.

(6) The proposal rule does not repeal existing Board rules for an
administrative process.

(7) The proposed rule does not decrease the number of individ-
uals subject to the rule's applicability.

(8) The proposed rule does not positively or adversely affect the
state economy.
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Comments on the proposed rule or a request for a public hear-
ing may be submitted to Christopher Burnett, General Counsel,
Texas Board of Chiropractic Examiners, 333 Guadalupe, Suite
3-825, Austin, Texas 78701, via email: rules@tbce.state.tx.us;
or fax: (512) 305-6705, no later than 30 days from the date that
this proposed rule is published in the Texas Register. Please in-
clude the rule name and number in the subject line of any com-
ments submitted by email.

The rule is proposed under Texas Occupations Code §201.152,
which authorizes the Board to adopt rules necessary to perform
the Board's duties and to regulate the practice of chiropractic,
and Texas Occupations Code §201.1525, which requires the
Board to adopt necessary rules to clarify the chiropractic scope
of practice.

No other statutes or rules are affected by this proposed rule.

§78.9.  Instrumented Vestibular-Ocular-Nystagmus Testing.
(a) A licensee may perform technological instrumented
vestibular-ocular-nystagmus testing (VONT) only if the licensee:

(1) holds a current diplomate in chiropractic neurology;

(2) has completed 150 hours of training in VONT; and

(3) has passed an examination for vestibular specialty or
certification.

(b) A licensee may not delegate the performance of VONT.

(c) A licensee who violates this section is subject to disci-
plinary action.
The agency certifies that legal counsel has reviewed the pro-

posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,
2021.

TRD-202104670

Christopher Burnett

General Counsel

Texas Board of Chiropractic Examiners

Earliest possible date of adoption: January 2, 2022
For further information, please call: (512) 305-6700

¢ ¢ ¢

PART 17. TEXAS STATE BOARD OF
PLUMBING EXAMINERS

CHAPTER 365. LICENSING AND
REGISTRATION
22 TAC §365.22

The Texas State Board of Plumbing Examiners (Board) proposes
amendments to 22 Texas Administrative Code §365.22, Licens-
ing Procedures for Military Spouses.

Background and Justification

This amendment is proposed under the authority of Chapter 55
of the Texas Occupations Code, which requires state agencies
to adopt certain rules relating to licensing military service mem-
bers, military veterans and military spouses. The previous rule
addressed only military spouses, whereas this rule will address
military service member, military veterans and military spouses.

Fiscal Impact on State and Local Government

Lisa G. Hill, Executive Director, has determined that for the first
five years the amended rule is in effect, there are no foreseeable
economic implications relating to costs or revenues of the state
or local governments as a result of enforcing or administering
the amendments.

Public Benefits

The Executive Director has determined that for each of the first
five years the amended rule is in effect, the public benefit antic-
ipated as a result of amending the rule will be streamlining the
Board's processes and procedures as they relate to licensing
military service members, military veterans and military spouses.

Probable Economic Costs to Persons Required to Comply with
the Rule

The Executive Director has further determined that for the first
five years the amended rule is in effect, there are no substantial
costs anticipated for persons required to comply with the rule.

One-for-One Rule Analysis

Given the rule does not have a fiscal note that imposes a cost on
regulated persons, including another state agency, a special dis-
trict, or local government, the Board asserts proposal and adop-
tion of the amended rule is not subject to the requirements of
Government Code §2001.0045.

Government Growth Impact Statement

For each of the first five years the amended rule is in effect, the
agency has determined the following: (1) the amended rule does
not create or eliminate a government program; (2) implementa-
tion of the amended rule does not require the creation of new
employee positions or the elimination of existing employee posi-
tions; (3) implementation of the amended rule does not require
an increase or decrease in future legislative appropriations to the
agency; (4) the rule does not require an increase or decrease
in fees paid to the agency by persons already regulated by the
Board; (5) the amended rule does not create a new regulation;
(6) the amended rule does not expand existing regulations; (7)
the amended rule does increase the number of individuals sub-
ject to the amended rule's applicability; and (8) the amended rule
does not adversely affect this state's economy.

Local Employment Impact Statement

The Executive Director has determined that no local economies
are substantially affected by the amended rule, and, as such, the
Board is exempted from preparing a local employment impact
statement pursuant to Government Code §2001.022.

Fiscal Impact on Small and Micro-Businesses, and Rural Com-
munities

The Executive Director has determined that the amended rule
will not have an adverse effect on small or micro-businesses,
or rural communities. As a result, the Board asserts prepara-
tion of an economic impact statement and a regulatory flexibility
analysis, as provided by Government Code §2006.002, are not
required.

Takings Impact Assessment

The Board has determined that there are no private real property
interests affected by the amended rule; thus, the Board asserts
preparation of a takings impact assessment, as provided by Gov-
ernment Code §2007.043, is not required.
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Environmental Rule Analysis

The Board has determined that this proposal is not brought with
the specific intent to protect the environment or reduce risks to
human health from environmental exposure; thus, the Board as-
serts this proposal is not a "major environmental rule" as de-
fined by Government Code §2001.0225. As a result, the Board
asserts preparation of an environmental impact analysis, as pro-
vided by said §2001.0225, is not required.

Public Comments

Written comments regarding the amendments may be submitted
by mail to Lisa Hill at P.O. Box 4200, Austin, Texas 78765-4200,
or by email to rule.comment@tsbpe.texas.gov with the subject
line "365.22 Rule Amendment." All comments must be received
within 30 days of publication of this proposal.

Statutory Authority

This amendment is proposed under the authority of Chapter 55
of the Texas Occupations Code, which requires state agencies
to adopt certain rules relating to licensing military service mem-
bers, military veterans and military spouses. This amendment
is also proposed under the authority of §1301.251(2) of the Oc-
cupations Code, which requires the Board to adopt and enforce
rules necessary to administer and enforce chapter 1301 of the
Occupations Code.

This proposal affects the Plumbing License Law. No other
statute is affected by this proposal.

§365.22.  Licensing Procedures for Military Service Members, Mili-
tary Veterans and Military Spouses.

(a) Military service members, military veterans and military
spouses who held a license issued by the Texas State Board of Plumbing
Examiners in the five years preceding their application date will be
issued the same license type as that which was previously held.

fa) The Board may issue an initial license or registration to
an applicant whe is a military speuse and holds a eurrent license issued
by anether state that has licensing requirements that are substantially
equivalent to the requirements for the license or registration-}

(b) Military service members, military veterans and military
spouses who hold a current license issued by another jurisdiction that
has licensing requirements that are substantially equivalent to the re-
quirements for the license in this state will be issued the same license
type as that which is held in the other jurisdiction.

b) The Board may reinstate the license or registration of an
applicant who is a military spouse if the license or registration was
current at some point during the five (5) years preceding the date the
application is submitted}

(c) The board will identify which out-of-state licenses held by
military service members, military veterans and military spouses have
substantially equivalent licensing requirements on a case by case basis
by comparing the out-of-state jurisdiction's requirements at the time the
out-of-state license was issued to the board's current requirements.

the criteria set forth in subsections (a) or (b) of this section, the Ex-
ecutive Director may waive any prerequisite for obtaining a license or
registration: The Exeeutive Director may alse waive a prerequisite i
the applicant holds a current license issued by another jurisdiction that
has a reeiproeity agreement with Texas for the license]

(d) Military service members, military veterans and military

spouses who do not qualify for a license under subsection (a) or (b) of
this section may request that the Executive Director review the mili-

tary service member's, military veteran's or military spouse's alterna-
tive credentials, including: training, education and experience for the
purposes of waiving prerequisites to obtaining a license.

Hd) In addition to any ired anplicati  an individual
who meets the criteria set forth in subsection (a) or (b) of this section,
must submit proof that his or her spouse is currently serving on active
duty]

fe) In lieu of the standard method(s) of demonstrating com-
peteney for a particular license; and based on the applicant's eireum-
in subsection {a) or (b) of this section. The alternative method(s) may
take into consideration any combination of the follewing:}
education;]

- Jeation:]

o . l icat)]
letters of good standing;]
letters of recommendation; |
work experience; or]

T3TETTE

Director.]

HH Anyinformation requested in connection with an appliea-
tion shall be submitted in a form and manner preseribed by the Board-}

(e) [€®)] The Board shall process an application submitted by
a military service member, military veteran or military spouse [an indi-
vidual who meets the criteria in subsection (a) or (b) of this section and
issue the corresponding license or registration] as soon as practicable.
Applicants deemed qualified will be issued a license and information
on the requirements to renew the license in 12 months.

(f) Licensing and examination fees payable to the board are
waived for military service members, military veterans and military
spouses as provided by chapter 55 of the Texas Occupations Code. Late
fees incurred while on active duty are waived for military service mem-
bers.

(g) Military spouses who do not wish to obtain a Texas plumb-
ing license may apply, at no cost, for their out-of-state license to be
recognized instead by submitting:

(1) proof of Texas residency, including, but not limited to,
a copy of the permanent change of station order for the military service
member to whom the spouse is married;

(2) acopy of the spouse's military identification card; and

(3) acopy of the out-of-state license showing that it is cur-
rent and in good standing at the time of their application.

(h) A military spouse's application for out-of-state recognition
will be presumed to show their intent to practice in Texas.

(i) Ifthe board determines that the jurisdiction where the mil-
itary spouse is currently licensed has licensing requirements that are
substantially equivalent to the requirements for a Texas license as pro-
vided for by subsection (c) of this section, then the military spouse may
engage in plumbing in Texas for a maximum of three (3) years from the
date of recognition without a Texas license.

(j) Military spouses approved to use their out-of-state license
to engage in plumbing in Texas pursuant to section 55.0041 of the Texas
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Occupations Code must comply with chapter 1301 of the Texas Occu-
pations Code and all other applicable laws and regulations.

(k) Military service members and military veterans who do not
hold a current out-of-state license or who have not held a Texas license
in the five (5) years preceding their application may have their mili-
tary experience credited toward license eligibility and apprenticeship
requirements by submitting evidence of:

(1) verified military service (DD Form 214 or equivalent);

(2) training in plumbing or a related field; and

(3) education in plumbing or a related field.

(1) Military service members and military veterans who do not
hold a current out-of-state license or who have not held a Texas li-
cense in the five (5) years preceding their application must not have
a restricted license in another jurisdiction or an unacceptable criminal
history to be eligible to sit for an examination for licensure.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 18,
2021.

TRD-202104631

Lisa Hill

Executive Director

Texas State Board of Plumbing Examiners

Earliest possible date of adoption: January 2, 2022
For further information, please call: (512) 936-5216

¢ ¢ ¢
TITLE 25. HEALTH SERVICES
PART 11. CANCER PREVENTION AND

RESEARCH INSTITUTE OF TEXAS

CHAPTER 703. GRANTS FOR CANCER
PREVENTION AND RESEARCH
25 TAC §703.26

The Cancer Prevention and Research Institute of Texas
("CPRIT" or "the Institute") proposes amendments to 25 Texas
Administrative Code §703.26 relating to reimbursement of
clinical trial participation costs to grantees, a statutory reference
to the Cancer Clinical Trial Participation Program, and non-sub-
stantive edits.

Background and Justification

Section 703.26(f) became effective in September 2021 and re-
lates to the reimbursement of certain costs that are part of a
grant recipient's approved budget and incurred by a cancer clin-
ical trial participant. The proposed amendment to §703.26(f)(1)
adds parking as a reimbursable clinical trial participation cost. In
§703.26(f)(3), the Institute proposes changing the statutory ref-
erence of the Cancer Clinical Trial Participation Program ("the
Program") to Texas Health and Safety Code Chapter 51. During
the 87th regular session, the Legislature redesignated the Pro-
gram from Chapter 50 to Chapter 51.

In addition, the Institute proposes a new structure to
§703.26(e)(15) and a grammatical edit to §703.26(f)(2). Nei-

ther of these proposed amendments change the substance or
requirements found in § 703.26.

Fiscal Note

Kristen Pauling Doyle, Deputy Executive Officer and General
Counsel for the Cancer Prevention and Research Institute of
Texas, has determined that for the first five-year period the rule
change is in effect, there will be no foreseeable implications re-
lating to costs or revenues for state or local government due to
enforcing or administering the rules.

Public Benefit and Costs

Ms. Doyle has determined that for each year of the first five years
the rule change is in effect the public benefit anticipated due
to enforcing the rule will be ensuring that companies receiving
product development grants from the Institute are Texas-based
entities and clarifying the process for meeting, maintaining, and
documenting that status.

Small Business, Micro-Business, and Rural Communities Impact
Analysis

Ms. Doyle has determined that the rule change will not affect
small businesses, micro businesses, or rural communities.

Government Growth Impact Statement

The Institute, in accordance with 34 Texas Administrative Code
§11.1, has determined that during the first five years that the
proposed rule change will be in effect:

(1) the proposed rule change will not create or eliminate a gov-
ernment program;

(2) implementation of the proposed rule change will not affect the
number of employee positions;

(3) implementation of the proposed rule change will not require
an increase or decrease in future legislative appropriations;

(4) the proposed rule change will not affect fees paid to the
agency;

(5) the proposed rule change will not create new rule;
(6) the proposed rule change will not expand existing rule;

(7) the proposed rule change will not change the number of in-
dividuals subject to the rule; and

(8) The rule change is unlikely to have an impact on the state's
economy. Although the change is likely to have neutral impact
on the state's economy, the Institute lacks enough data to predict
the impact with certainty.

Submit written comments on the proposed rule changes to Ms.
Kristen Pauling Doyle, General Counsel, Cancer Prevention
and Research Institute of Texas, P.O. Box 12097, Austin, Texas
78711, no later than January 3, 2022. The Institute asks parties
filing comments to indicate whether they support the rule revision
proposed by the Institute and, if the party requests a change,
to provide specific text for the proposed change. Parties may
submit comments electronically to kdoyle@cprit.texas.gov or by
facsimile transmission to (512) 475-2563.

Statutory Authority

The Institute proposes the rule change under the authority of the
Texas Health and Safety Code Annotated, §102.108, which pro-
vides the Institute with broad rule-making authority to administer
the chapter. Ms. Doyle has reviewed the proposed amendment
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and certifies the proposal to be within the Institute's authority to
adopt.

There is no other statute, article, or code affected by these rules.
$703.26.  Allowable Costs.

(a) A cost is an Allowable Cost and may be charged to the
Grant Award if it is reasonable, allocable, and adequately documented.

(1) A cost is reasonable if the cost does not exceed that
which would be incurred by a prudent individual or organization under
the circumstances prevailing at the time the decision was made to in-
cur the cost; and is necessary for the performance of the Grant Award
defined in the Scope of Work in the Grant Contract.

(2) A cost is allocable if the cost:

(A) Benefits the Grant Award either directly or indi-
rectly, subject to Indirect Cost limits stated in the Grant Contract;

(B) Isassigned the Grant Award in accordance with the
relative benefit received;

(C) Is allowed or not prohibited by state laws, adminis-
trative rules, contractual terms, or applicable regulations;

(D) Is not included as a cost or used to meet Matching
Fund requirements for any other Grant Award in either the current or a
prior period; and

(E) Conforms to any limitations or exclusions set forth
in the applicable cost principles, administrative rules, state laws, and
terms of the Grant Contract.

(3) Acostisadequately documented if the cost is supported
by the organization's accounting records and documented consistent
with §703.24 of this title (relating to Financial Status Reports).

(b) Grant Award funds must be used for Allowable Costs as
provided by the terms of the Grant Contract, Chapter 102, Texas Health
and Safety Code, the Institute's administrative rules, and the Uniform
Grant Management Standards (UGMS) adopted by the Comptroller's
Office. If guidance from the Uniform Grant Management Standards
on a particular issue conflicts with a specific provision of the Grant
Contract, Chapter 102, Texas Health and Safety Code or the Institute's
administrative rules, then the Grant Contract, statute, or Institute ad-
ministrative rule shall prevail.

(¢c) An otherwise Allowable Cost will not be eligible for reim-
bursement if the Grant Recipient incurred the expense outside of the
Grant Contract term, unless the Grant Recipient has received written
approval from the Institute's Chief Executive Officer to receive reim-
bursement for expenses incurred prior to the effective date of the Grant
Contract.

(d) An otherwise Allowable Cost will not be eligible for reim-
bursement if the benefit from the cost of goods or services charged to
the Grant Award is not realized within the applicable term of the Grant
Award. The Grant Award should not be charged for the cost of goods
or services that benefit another Grant Award or benefit a period prior to
the Grant Contract effective date or after the termination of the Grant
Contract.

(e) Grant Award funds shall not be used to reimburse unallow-
able expenses, including, but not limited to:

(1) Bad debt, such as losses arising from uncollectible ac-
counts and other claims and related costs.

(2) Contributions to a contingency reserve or any similar
provision for unforeseen events.

(3) Contributions and donations made to any individual or
organization.

(4) Costs of entertainment, amusements, social activities,
and incidental costs relating thereto, including tickets to shows or
sports events, meals, alcoholic beverages, lodging, rentals, transporta-
tion and gratuities.

(5) Costs relating to food and beverage items, unless the
food item is related to the issue studied by the project that is the subject
of the Grant Award.

(6) Fines, penalties, or other costs resulting from violations
of or failure to comply with federal, state, local or Indian tribal laws and
regulations.

(7) An honorary gift or a gratuitous payment.

(8) Interest and other financial costs related to borrowing
and the cost of financing.

(9) Legislative expenses such as salaries and other ex-
penses associated with lobbying the state or federal legislature or
similar local governmental bodies, whether incurred for purposes of
legislation or executive direction.

(10) Liability insurance coverage.

(11) Benefit replacement pay or legislatively-mandated
pay increases for eligible general revenue-funded state employees at
Grant Recipient state agencies or universities.

(12) Professional association fees or dues for an individual
employed by the Grant Recipient. Professional association fees or dues
for the Grant Recipient's membership in business, technical, and pro-
fessional organizations may be allowed, with prior approval from the
Institute, if:

(A) the professional association is not involved in lob-
bying efforts; and

(B) the Grant Recipient demonstrates how membership
in the professional association benefits the Grant Award project(s).

(13) Promotional items and costs relating to items such as
T-shirts, coffee mugs, buttons, pencils, and candy that advertise or pro-
mote the project or Grant Recipient.

(14) Fees for visa services.

(15) Payments to a subcontractor if the subcontractor
working on a Grant Award project employs an individual who is a
Relative of the Principal Investigator, Program Director, Company
Representative, Authorized Signing Official, or any person designated
as Key Personnel for the same Grant Award project (collectively
referred to as "affected Relative"), and the Grant Recipient will be
paying the subcontractor with Grant Award funds for any portion of
the affected Relative's salary or the Relative submits payment requests
on behalf of the subcontractor to the Grant Recipient for payment with
Grant Award funds. [:]

salary; o}

HB) the Relative submits payment requests on behalf of
the subeontractor to the Grant Reeipient for payment with Grant Award
funds

(A) [€S)] For exceptional circumstances, the Institute's
Chief Executive Office may grant an exception to allow payment of
Grant Award funds if the Grant Recipient notifies the Institute prior to
finalizing the subcontract. The Chief Executive Officer must notify the
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Oversight Committee in writing of the decision to allow reimbursement
for the otherwise unallowable expense.

(B) [®)] Nothing herein is intended to supersede a
Grant Recipient's internal policies, to the extent that such policies are
stricter.

(16) Fundraising.
(17) Tips or gratuities.
(f) Pursuant to Texas Health and Safety Code Section
102.203(b) the Institute may authorize reimbursement for one or more
of the following expenses incurred by a cancer clinical trial participant

that are associated with participating in a clinical trial and included in
the Grant Recipient's Approved Budget:

(1) transportation, including car mileage, parking, bus fare,
taxi or ride hailing fare exclusive of tips, and commercial economy
class airfare within the borders of the State of Texas;

(2) lodging; [5] and

(3) any cost reimbursed under a cancer clinical trial partic-
ipation program established pursuant to Texas Health and Safety Code
Chapter 51 [50] (relating to Cancer Clinical Trial Participation Pro-
gram).

(g) The Institute is responsible for making the final determi-
nation regarding whether an expense shall be considered an Allowable
Cost.

The agency certifies that legal counsel has reviewed the pro-
posal and found it to be within the state agency's legal authority
to adopt.

Filed with the Office of the Secretary of State on November 19,

2021.

TRD-202104672

Heidi McConnell

Chief Operating Officer

Cancer Prevention and Research Institute of Texas
Earliest possible date of adoption: January 2, 2022
For further information, please call: (512) 305-8487

¢ 14 ¢
TITLE 26. HEALTH AND HUMAN SERVICES

PART 1. HEALTH AND HUMAN
SERVICES COMMISSION

CHAPTER 350. EARLY CHILDHOOD
INTERVENTION SERVICES

The Executive Commissioner of the Texas Health and Hu-
man Services Commission (HHSC) proposes amendments
to Texas Administrative Code (TAC) Title 26, Part 1, Chapter
350, §§350.103, 350.201, 350.203, 350.207, 350.209, 350.215,

350.217, 350.218, 350.233, 350.309, 350.310, 350.313,
350.315, 350.403, 350.409, 350.415, 350.417, 350.501,
350.505, 350.507, 350.617, 350.706, 350.708, 350.811,

350.817, 350.823, 350.1004, 350.1007, 350.1009, 350.1104,
350.1105, 350.1205, 350.1207, 350.1211, 350.1413, 350.1419,
350.1425, 350.1431, and 350.1435.

BACKGROUND AND PURPOSE

The purpose of the proposal is to increase administrative effi-
ciencies and improve processes for Early Childhood Interven-
tion (ECI) contractors, add requirements related to criminal back-
ground checks of ECI service providers, and strengthen transi-
tion services for children and families enrolled in ECI.

The proposed changes also contain non-substantive changes
that will improve clarity, update references based on the admin-
istrative transfer of ECI rules to 26 TAC Chapter 350 and align
abbreviations with HHSC rule conventions.

SECTION-BY-SECTION SUMMARY

The proposed amendment to §350.103 adds clarity related to
interdisciplinary teams and educational requirements for early
intervention specialists, updates references, and brings the rule
into alignment with HHSC rule conventions.

The proposed amendments to §§350.201, 350.203, and 350.207
bring the rules into alignment with HHSC rule conventions and
update references.

The proposed amendment to §350.209 adds clarity regarding
what aspects of the Individualized Family Service Plan (IFSP)
must be explained, with whom a complaint is filed, and the lan-
guage in which a disagreement must be indicated; updates ref-
erences; and brings the rule into alignment with HHSC rule con-
ventions.

The proposed amendments to §§350.215, 350.217, 350.218,
350.233 and 350.309 update references and bring the rules into
alignment with HHSC rule conventions.

The proposed amendment to §350.310 adds requirements
related to when an ECI contractor must complete a finger-
print-based criminal background check, updates references and
brings the rule into alignment with HHSC rule conventions.

The proposed amendment to §350.313 provide flexibilities re-
lated to the credentialing requirements for early intervention spe-
cialists (EIS), clarify when contractors must check with HHSC re-
garding EIS ethical violations, update references, and bring the
rule into alignment with HHSC rule conventions.

The proposed amendment to §350.315 provide flexibilities re-
lated to the minimum requirements for ECI service coordinators,
update references, and bring the rule into alignment with HHSC
rule conventions.

The proposed amendments to §§350.403, 350.409, 350.415,
350.417, 350.501, 350.505, 350.507, 350.617, 350.706,
350.708, 350.811, 350.817, and 350.823 update references and
bring the rules into alignment with HHSC rule conventions.

The proposed amendment to §350.1004 provide flexibilities re-
lated to completion of IFSPs and bring the rule into alignment
with federal regulations and HHSC rule conventions.

The proposed amendment to §350.1007 provide flexibilities re-
lated to interim IFSPs.

The proposed amendment to §350.1009 update references and
bring the rule into alignment with HHSC rule conventions.

The proposed amendment to §350.1104 clarify that ECI services
may be provided only to children who are located in Texas at the
time of service and bring the rule into alignment with HHSC rule
conventions.

The proposed amendment to §350.1105 bring the rule into align-
ment with HHSC rule conventions.
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The proposed amendments to §§350.1205 and 350.1207
strengthen ECI transition services and bring the rule into align-
ment with HHSC rule conventions.

The proposed amendment to §350.1211 updates references and
brings the rule into alignment with HHSC rule conventions.

The proposed amendment to §350.1413 updates references and
brings the rule into alignment with HHSC rule conventions.

The proposed amendment to §350.1419 adds a subsection con-
cerning private insurance that is currently in §350.1425, clarifies
that contractors must continue to bill for services that are reim-
bursed, and brings the rule into alignment with HHSC rule con-
ventions.

The proposed amendment to §350.1425 deletes a subsection
regarding private insurance that is a proposed addition to
§350.1419 and brings the rule into alignment with HHSC rule
conventions.

The proposed amendment to §350.1431 updates references and
brings the rule into alignment with HHSC rule conventions.

The proposed amendment to §350.1435 updates references and
brings the rule into alignment with HHSC rule conventions.

FISCAL NOTE

Trey Wood, Chief Financial Officer, has determined that for each
year of the first five years that the rules will be in effect, enforc-
ing or administering the rules does not have foreseeable implica-
tions relating to costs or revenues of state or local governments.

GOVERNMENT GROWTH IMPACT STATEMENT

HHSC has determined that during the first five years that the
rules will be in effect:

(1) the proposed rules will not create or eliminate a government
program;

(2) implementation of the proposed rules will not affect the num-
ber of HHSC employee positions;

(3) implementation of the proposed rules will result in no as-
sumed change in future legislative appropriations;

(4) the proposed rules will not affect fees paid to HHSC;
(5) the proposed rules will create new rules;
(6) the proposed rules will expand existing rules;

(7) the proposed rules will not change the number of indivi