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Introduction

The practice notes in this manual were written by a committee of the Council of the
Family Law Section of the State Bar of Texas, and great care has gone into their
preparation. This manual is a practice guide for lawyers in Texas practicing under the
Family Code; insofar as possible, it is organized by cause of action. Each chapter in
this volume has a detailed table of contents. The forms for this manual are located in
the four companion volumes.

A substantial debt of gratitude is owed to the more than one hundred members of the
family bar who have given thousands of hours of their volunteer time over the years—
fifty and counting—to maintain the manual as the most up-to-date, comprehensive,
and user-friendly publication of its kind available anywhere.

§ 1 Practice Notes

The practice notes are short synopses of the law, designed to serve as a primer to the
very basic matters involved in a particular chapter. These notes are, at most, black-
letter law and do not try to resolve questions in controversial areas. They bring
together the Family Code sections, Rules of Civil Procedure, and other basic law
relating to the topic treated by the chapter. For the lawyer experienced with the Family
Code, these notes should serve as a reminder of some of the basics; for the lawyer not
so experienced with the Code, they should provide an orientation to the major matters
with which the lawyer needs to be concerned when contemplating a particular cause of
action.

Although the notes are not intended as a treatise on the subject, they contain much
important information that must be understood before the forms may be used
responsibly.

§ 2 Digital Versions

The Texas Family Law Practice Manual is available in two digital versions: online
and downloadable. The online version, available by subscription, is accessible on a
variety of platforms including PC, mobile phones, and tablets. The downloadable
version contains the entire text of the manual as two Adobe Acrobat PDF files
(practice notes and forms).

In both versions, applicable Texas and federal case and statute citations in the practice
notes are linked to case reports and main code sections cited via Fastcase online. Both
versions are searchable and hyperlinked to allow for easy, rapid navigation to topics of
interest.

XX1



INTRODUCTION

For more information about the online and downloadable versions including usage
notes, see the material in the Introduction in volume 1 of the forms portion of this
manual.

§ 3 Corrections and Updates

In drafting the manual, the members of the committee devoted a great deal of effort to
making it error free, but it undoubtedly contains some errors. We would appreciate
your pointing out to us any errors you find in the manual, as well as any revisions you
believe are advisable. Please mail any corrections or suggestions to the following
address:

Director, Texas Bar Books
State Bar of Texas

P.O. Box 12487

Austin, Texas 78711-2487
books@texasbar.com

Periodic updating of the manual is planned to reflect changes in the law. It is also
expected that, over time, additional topics will be covered and the scope of coverage
of existing topics will be expanded. We welcome your suggestions about new topics
that you would find helpful. Please send your suggestions to the address shown above.

XXil
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Chapter 1

Ethics and Malpractice Considerations

I. Introduction

§ 1.1 Scope of Chapter

This chapter addresses the regulation of attorneys and law practice, accountability for
professional responsibility, and liability for professional malpractice in Texas, with
emphasis on family law practice.

Family law attorneys practice in environments filled with hostility, bitterness, and
demands. Their clients frequently are frustrated with the system, angry at the opposing
party and attorney, and ready to blame anyone, including their own attorneys, if they are
dissatisfied with the outcome of litigation.

Family law practitioners tend to have a higher frequency of malpractice claims than
practitioners in all other areas of practice except personal injury lawyers. Any attorney
with doubts about family law practitioners’ exposure to grievance complaints should
read the section on disciplinary actions in the Texas Bar Journal each month for exam-
ples of disbarments, resignations, suspensions, and public and private reprimands of
attorneys in family law matters.

By studying the ethical standards to which all family law attorneys must adhere, any
attorney will quickly understand why grievance complaints and malpractice claims are
increasing in family law. To counter this trend, the best available tool is a full under-
standing of accountability for professional responsibility and liability for professional
malpractice.



§1.2 Ethics and Malpractice Considerations

II. The Profession and Its Regulation

§1.2 State Bar Act

The State Bar of Texas is an administrative agency of the judicial department. Tex.
Gov’t Code § 81.011(a). The Supreme Court of Texas exercises administrative control
over the bar. Tex. Gov’t Code § 81.011(c). The supreme court promulgates the rules
governing the bar and may adopt rules for the administration of the bar and for the dis-
cipline of the bar’s members. Tex. Gov’t Code § 81.024. Disciplinary jurisdiction is
divided into grievance districts. Tex. Rules Disciplinary P. R. 2.01, reprinted in Tex.
Gov’t Code Ann., tit. 2, subtit. G, app. A-1. Grievance committees in each district
investigate any alleged ground for discipline of an attorney and take action appropriate
under the disciplinary rules. See Tex. Gov’t Code § 81.072.

§1.3 State Bar Rules

Rules governing the State Bar were initially adopted by the members of the State Bar of
Texas and thereafter promulgated by the Supreme Court of Texas on February 22, 1940,
and subsequently amended several times. The portions of the rules dealing with disci-
pline and suspension of attorneys are entitled the “Texas Disciplinary Rules of Profes-
sional Conduct” and the “Texas Rules of Disciplinary Procedure.” A copy of the rules
can be found in the Texas Government Code, in the Texas Rules of Court—State (West
2022), and at www.legalethicstexas.com/Ethics-Resources/Rules.aspx. A copy can
also be obtained without charge at the Office of the Chief Disciplinary Counsel for the
State Bar of Texas in the following cities:

Austin Office, 1414 Colorado, Austin, TX 78701, 512-427-1350

Dallas Regional Office, 14651 Dallas Parkway, Suite 925, Dallas, TX 75254, 972-383-
2900

Houston Regional Office, 4801 Woodway Drive, Suite 315-W, Houston, TX 77056,
713-758-8200

San Antonio Regional Office, 711 Navarro, Suite 750, San Antonio, TX 78205, 210-
208-6600



Ethics and Malpractice Considerations § 1.6

§14 Texas Rules of Disciplinary Procedure

The Texas Rules of Disciplinary Procedure provide these sanctions for professional
misconduct: disbarment; resignation in lieu of disbarment; indefinite disability suspen-
sion; suspension for a term certain; probation of suspension, which may be concurrent
with the period of suspension, on reasonable terms appropriate under the circum-
stances; interim suspension; public reprimand; and private reprimand. See Tex. Rules
Disciplinary P. R. 1.06FF.

The term sanction may also include a requirement of restitution and the payment of rea-
sonable attorney’s fees and direct expenses. Tex. Rules Disciplinary P. R. 1.06FF.

§1.5 Texas Disciplinary Rules of Professional Conduct

The Texas Disciplinary Rules of Professional Conduct are mandatory. The aspirational
goals are grouped in the preamble rather than intermingled with rules within the body.
Substantial commentary after each rule provides historical background and interpreta-
tional guidance.

The ethics opinions issued by the Professional Ethics Committee of the Supreme Court
of Texas provide interpretations of the rules and the Texas Code of Professional
Responsibility (the predecessor to the rules). These ethics opinions are published in the
Texas Bar Journal and are available on the Internet at www.legalethicstexas.com/
Ethics-Resources/Opinions.aspx.

Informal explanations of the rules may be obtained by calling the Attorney Ethics Help-
line within the Office of the Chief Disciplinary Counsel at 800-532-3947. A consulta-
tion may be not only informative but also probative of good faith should a question later
arise.

§ 1.6 American Bar Association’s Model Rules of Professional
Conduct

The text of the Model Rules, approved by the American Bar Association House of Del-
cgates, can be obtained at www.americanbar.org/groups/professional
respomsibility/publications/model_rules_of professional conduct/.
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§ 1.7 Texas Code of Ethics and Professional Responsibility for Legal
Assistants

The Code of Ethics and Professional Responsibility adopted by the board of directors of
the Paralegal Division of the State Bar of Texas can be found on the Internet at https:/
txpd.org/ethics-pages/professional-ethics-and-the-paralegal/.

§1.8 Texas Lawyer’s Creed

Adopted by the Texas Supreme Court and courts of appeals in 1989, the Texas Law-
yer’s Creed is a mandate to the legal profession that goes beyond disciplinary rules and
standards. The Texas Disciplinary Rules of Professional Conduct are cast in terms of
“shall” and “shall not” and are merely a “floor” of professional conduct. The Texas
Lawyer’s Creed recognizes that professionalism requires more than mere compliance
with these imperatives. The Creed addresses an attorney’s most important relationships
in his or her practice of law: those between the attorney and our legal system, the attor-
ney and the client, the attorney and other attorneys, and the attorney and the judge.

According to The Order of Adoption, the standards set forth in the Creed are not a set of
rules that attorneys can use and abuse to incite ancillary litigation or arguments over
whether or not they have been observed.

The Creed requires an attorney to advise clients of its contents when undertaking repre-
sentation. See form 2-2 in this manual for the full text of the Texas Lawyer’s Creed as
appended to the attorney’s employment contract.

[Sections 1.9 and 1.10 are reserved for expansion.]

I11. Professional Responsibility
§ 1.11 Professional Misconduct

§ 1.11:1  Definitions and Sanctions

Professional misconduct that subjects an attorney to disciplinary action includes viola-
tion of a disciplinary rule and violation of the barratry statute. See Tex. Penal Code
5 38.12.
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An attorney who has knowledge that another attorney has committed a violation of the
rules of professional conduct that raises a substantial question as to that attorney’s hon-
esty, trustworthiness, or fitness as an attorney in other respects is required to inform the
appropriate disciplinary authority. Tex. Disciplinary Rules Prof’l Conduct R. 8.03(a),
reprinted in Tex. Gov’t Code Ann., tit 2, subtit. G, app. A (Tex. State Bar R. art. X, § 9).

On proof of conviction of a felony involving moral turpitude or of a misdemeanor
involving theft, embezzlement, or fraudulent misappropriation of money or property,
suspension pending appeal is mandatory. An attorney who receives probation will be
suspended. Tex. Gov’t Code § 81.078(b). On proof of final conviction, the attorney will
be disbarred. Tex. Gov’t Code § 81.078(c); Tex. Rules Disciplinary P. R. 8.05.

Moral turpitude is inherently immoral conduct that is willful, flagrant, or shameless and
that shows a moral indifference to the opinion of the good and respectable members of
the community. Searcy v. State Bar of Texas, 604 S.W.2d 256, 258 (Tex. App.—San
Antonio 1980, writ ref’d n.r.e.).

In a significant change of policy, the Texas Supreme Court held that under Texas’s dis-
ciplinary scheme, an attorney who had pleaded guilty to possession of a controlled sub-
stance—a third-degree felony—was not subject to compulsory discipline. Instead, the
attorney’s actions could be reviewed and sanctioned following standard grievance pro-
cedures. In re Lock, 54 S.W.3d 305, 312 (Tex. 2001).

The term misconduct is defined in both the Texas Rules of Disciplinary Procedure and
the Texas Disciplinary Rules of Professional Conduct. Professional misconduct by an
attorney includes—

1. acts or omissions, individually or in concert with another person or persons,
that violate one or more of the Texas Disciplinary Rules of Professional Con-
duct;

2. conduct that occurs in another jurisdiction, including before any federal court
or federal agency, and results in the disciplining of the attorney in that other
jurisdiction, if the conduct is professional misconduct under the Texas Disci-
plinary Rules of Professional Conduct;

3. violation of any disciplinary or disability order or judgment;
4. conduct that constitutes barratry as defined by Texas law;

5. failure to comply with rule 13.01 of the Texas Rules of Disciplinary Procedure
relating to notification of the attorney’s cessation of practice;
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practice of law either during a period of suspension or when on inactive status;

conviction of a serious crime or being placed on probation for a serious crime
with or without an adjudication of guilt (“serious crime” means barratry; any
felony involving moral turpitude; any misdemeanor involving theft, embezzle-
ment, or fraudulent or reckless misappropriation of money or other property; or
any attempt, conspiracy, or solicitation of another to commit any of these
crimes; Tex. Rules Disciplinary P. R. 1.06GQG); or

conviction of an intentional crime or being placed on probation for an inten-
tional crime with or without an adjudication of guilt (“intentional crime” means
any serious crime that requires proof of knowledge or intent as an essential ele-
ment or any crime involving misapplication of money or other property held as
a fiduciary; Tex. Rules Disciplinary P. R. 1.06V).

Tex. Rules Disciplinary P. R. 1.06CC.

An attorney shall not—

10

violate the disciplinary rules, knowingly assist or induce another to do so, or do
so through the acts of another, whether or not the violation occurred in the
course of an attorney-client relationship;

commit a serious crime or commit any other criminal act that reflects adversely
on the attorney’s honesty, trustworthiness, or fitness as an attorney in other
respects (“serious crime” means barratry; any felony involving moral turpitude;
any misdemeanor involving theft, embezzlement, or fraudulent or reckless mis-
appropriation of money or other property; or any attempt, conspiracy, or solici-
tation of another to commit any of these crimes; Tex. Disciplinary Rules Prof’]
Conduct R. 8.04(b));

engage in conduct involving dishonesty, fraud, deceit, or misrepresentation;
engage in conduct constituting obstruction of justice;

state or imply an ability to influence improperly a governmental agency or offi-
cial;

knowingly assist a judge or judicial officer in conduct that is a violation of
applicable rules of judicial conduct or other law;

violate any disciplinary or disability order or judgment;
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8.  fail to timely furnish to the Office of the Chief Disciplinary Counsel or a district
grievance committee a response or other information as required by the Texas
Rules of Disciplinary Procedure, unless he in good faith timely asserts a privi-
lege or other legal ground for failure to do so;

9.  engage in conduct that constitutes barratry as defined by Texas law;

10. fail to comply with rule 13.01 of the Texas Rules of Disciplinary Procedure
relating to notification of an attorney’s cessation of practice;

11. engage in the practice of law when the attorney is on inactive status, except as
permitted by section 81.053 of the Government Code or article XIII of the State
Bar Rules (concerning certain volunteer work), or when the attorney’s right to
practice has been suspended or terminated, including but not limited to situa-
tions where an attorney’s right to practice has been administratively suspended
for failure to timely pay required fees or assessments or for failure to comply
with article XII of the State Bar Rules relating to mandatory continuing legal
education; or

12, violate any other Texas laws relating to the professional conduct of attorneys
and to the practice of law.

Tex. Disciplinary Rules Prof’l Conduct R. 8.04(a).

The attorney-client relationship is not a necessary element in a charge of a violation of
rule 8.04, as it is under many other disciplinary rules. These forms of misconduct are
prohibited regardless of whether they involve the practice of law.

§ 1.11:2  Examples of Misconduct

An attorney’s attempt to get a client to sign a false affidavit was professional miscon-
duct under former DR 1-102(A)(3)—~(5), and this violation, standing alone, warranted
suspension for two years, even though it (“attempted perjury”) might not be a violation
of the Penal Code. Archer v. State, 548 S.W.2d 71, 76 (Tex. App.—El Paso 1977, writ
ref’d n.re.).

An attorney’s conviction for knowingly making a false statement on a loan application
constituted a crime involving moral turpitude warranting disbarment. Searcy v. State
Bar of Texas, 604 S.W.2d 256, 258-59 (Tex. App.—San Antonio 1980, writ ref'd
frg)

11
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Bond jumping and importation and distribution of marijuana were all acts involving
moral turpitude within the meaning of the State Bar Act providing for disbarment.
Attorneys are held to a more strict standard than laypersons because of public trust. An
attorney assumes responsibility to the law itself because the attorney is an officer of the
court. Muniz v. State, 575 S.W.2d 408, 411 (Tex. App.—Corpus Christi-Edinburg 1978,
writ ref’d n.r.e.).

A Florida attorney was suspended for three months after he wrote letters prejudicial to
his clients’ efforts to adopt a child. The attorney wrote the letters after getting into a fee
dispute with his clients in the adoption proceedings. The court held that, though the cli-
ents suffered no actual harm, the attorney’s intentional and unjustifiable attempt to
injure them resulted from his allowing “personal prejudices to interfere with his profes-
sional responsibilities.” The fee dispute arose after the clients had received the child but
before a final hearing. In a letter to the social worker assigned to the case, the attorney
intimated that the couple might not be financially able to care for the child and urged
further investigation. After the social worker refused to withdraw her favorable opin-
ion, the attorney wrote another letter that detailed the fee disagreement, indicated his
“distress” at having the child placed with his clients, and implied that he had concerns
about the couple’s moral standards. Florida Bar v. Ball, 406 So. 2d 459, 460 (Fla.
1981).

An Ohio attorney was publicly reprimanded for uttering and transmitting obscene lan-
guage to the adverse party and to other attorneys in pending litigation because that con-
duct violated the disciplinary rule prohibiting lawyers from engaging in any conduct
that adversely reflects on fitness to practice law. Columbus Bar Ass’'n v. Riebel 432
N.E.2d 165, (Ohio 1982).

§1.12  Attorney’s Fees

Attorney’s fees may give rise to a variety of ethical considerations, which are discussed
in chapter 20 in this manual.

12
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§ 1.13  Conflicts of Interest

§ 1.13:1  Conflicts of Interest between Attorney and Client

Generally: An attorney has a strong fiduciary relationship to the client that precludes
any conflict of interest. Smith v. Dean, 240 S.W.2d 789, 791 (Tex. App.—Waco 1951,
no writ).

Refusing to Accept Employment: If there is a potential conflict of interest between
the interests of the client and those of the attorney, the attorney must refuse that
employment:

(a) A lawyer shall not represent opposing parties to the same litigation.

(b) In other situations and except to the extent permitted by paragraph (c),
a lawyer shall not represent a person if the representation of that per-
son:

(1) involves a substantially related matter in which that person’s
interests are materially and directly adverse to the interests of
another client of the lawyer or the lawyer’s firm; or

(2) reasonably appears to be or become adversely limited by the
lawyer’s or law firm’s responsibilities to another client or to a
third person or by the lawyer’s or law firm’s own interests.

(c) A lawyer may represent a client in the circumstances described in (b)
if:

(1) the lawyer reasonably believes the representation of each client
will not be materially affected; and

(2) each affected or potentially affected client consents to such rep-
resentation after full disclosure of the existence, nature, implica-
tions, and possible adverse consequences of the common
representation and the advantages involved, if any.

(d) A lawyer who has represented multiple parties in a matter shall not
thereafter represent any of such parties in a dispute among the parties
arising out of the matter, unless prior consent is obtained from all such
parties to the dispute.

13
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(e) If alawyer has accepted representation in violation of this Rule, or if
multiple representation properly accepted becomes improper under
this Rule, the lawyer shall promptly withdraw from one or more repre-
sentations to the extent necessary for any remaining representation not
to be in violation of these Rules.

() Ifalawyer would be prohibited by this Rule from engaging in particu-
lar conduct, no other lawyer while a member or associated with that
lawyer’s firm may engage in that conduct.

Tex. Disciplinary Rules Prof’l Conduct R. 1.06. (Rule 6.05 provides exceptions to the
conflicts-of-interest provisions in rule 1.06 for nonprofit and limited pro bono legal ser-
vices. See Tex. Disciplinary Rules Prof’l Conduct R. 6.05.)

COMMENT: Although not required, a written waiver from each client can avoid future
problems or allegations of misconduct.

An attorney who had formerly represented both parties on common matters was
allowed to testify in a divorce case regarding the wife’s fitness to have custody of the
children. The attorney had represented the couple before in adoption proceedings and in
two unrelated damage suits. The court said the record did not show that an attorney-
client relationship ever existed between the attorney and the wife concerning the
divorce and noted that the attorney withdrew as counsel for the husband when it
became evident the attorney would have to testify. Grosberg v. Grosberg, 68 N.W.2d
725, 727 (Wis. 1955).

An attorney, while representing the husband in a contested divorce, joined the law firm
representing the wife in the same action. He then filed a motion attempting to hold his
former client in contempt. The district grievance committee ruled that, once the attor-
ney established an attorney-client relationship with the husband, he acted improperly in
subsequently representing the wife in the same matter, regardless of whether any confi-
dences were actually revealed. Neither he nor his firm could represent the wife. 45 Tex.
B.J. 605 (1982).

The duty to withdraw because of conflict also applies to court-appointed attorneys. In
Haley v. Boles, 824 S.W.2d 796 (Tex. App.—Tyler 1992, orig. proceeding), a trial judge
appointed an attorney to represent an indigent criminal defendant. The trial court denied
the attorney’s motion to withdraw based on the fact that the wife of the attorney’s part-
ner was the district attorney. In conditionally granting the subsequent application for
writ of mandamus, the court of appeals noted that the propriety of attorney-spouses rep-

14
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resenting opposing parties in a criminal case was a case of first impression but that, if
there is impropriety in spouses representing adversaries, the disqualification extends to
the partners and associates of the spouse. Haley, 824 S.W.2d at 797.

Former Clients: An attorney may permissibly acquire an interest adverse to that of a
former client only on a showing that acquiring the interest did not require breaching any
confidence, taking any unfair advantage, or using any information acquired in the
attorney-client relationship. Waters v. Bruner, 355 S.W.2d 230, 233 (Tex. App.—San
Antonio 1962, writ ref’d n.r.e.).

A law firm had no duty to protect a former client’s property that was the subject of a
writ of execution issued to the firm under a judgment against the former client for
unpaid attorney’s fees. Since the attorney-client relationship had ended well before the
litigation began, the firm had no duty to protect the property sold to satisfy the judg-
ment. Merrell v. Fanning & Harper, 597 S.W.2d 945, 950 (Tex. App.—Tyler 1980, no
writ).

Acquiring Interest in Litigation: An attorney shall not acquire a proprietary interest
in the cause of action or subject matter of litigation the attorney is conducting for a cli-
ent, except that the attorney may acquire a lien granted by law to secure the attorney’s
fee or expenses and contract in a civil case with a client for a contingent fee. Tex. Disci-
plinary Rules Prof’l Conduct R. 1.08(h).

The rule is preventive, for it may be violated even without a showing that a client has
suffered actual harm. The rule prohibits attorneys from acquiring proprietary interests
in the subject matter of litigation in order to avoid the possibility of adverse influence
on the attorney and harm to the client. State v. Baker, 539 S.W.2d 367, 373 (Tex.
App.—Austin 1976, writ ref’d n.r.e), overruled on other grounds, Cosgrove v. Grimes,
774 S.W.2d 662, 665 (Tex. 1989). In Baker, the attorney was disciplined for purchasing
property on the client’s behalf at a sheriff’s sale and thereafter using title to the property
to secure fees for himself without notice to and consent of the client.

Loans to Clients: An attorney shall not provide financial assistance to a client in con-
nection with pending or contemplated litigation or administrative proceedings, except
that an attorney may advance or guarantee court costs, expenses of litigation or admin-
istrative proceedings, and reasonably necessary medical and living expenses, the repay-
ment of which may be contingent on the outcome of the matter, and an attorney
representing an indigent client may pay court costs and expenses of litigation on behalf
of the client. Tex. Disciplinary Rules Prof’l Conduct R. 1.08(d).

15
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It is generally improper for an attorney to advance money for the client’s living
expenses. Comm. on Interpretation of the Canons of Ethics, State Bar of Tex., Op. 106
(1954) (personal injury case).

Business Ventures with Clients: An attorney shall not enter into a business transac-
tion with a client unless the transaction and terms on which the attorney acquires the
interest are fair and reasonable to the client and are fully disclosed in a manner that can
be reasonably understood by the client, the client is given a reasonable opportunity to
seek the advice of independent counsel in the transaction, and the client consents in
writing thereto. Tex. Disciplinary Rules Prof’l Conduct R. 1.08(a).

Standard commercial transactions between the attorney and the client for products or
services that the client generally markets to others are excluded from the definition of
“business transactions.” Tex. Disciplinary Rules Prof’l Conduct R. 1.08(j). Tex. Disci-
plinary Rules Prof’l Conduct R. 1.08 cmt. 2 reiterates this exclusion, noting that the
general prohibition does not apply to standard commercial transactions between the
attorney and client for products or services that the client generally markets, such as
banking or brokerage services, medical services, products manufactured or distributed
by the client, and utilities services. In these transactions the attorney has no advantage
in dealing with the client, and the restrictions are unnecessary and impracticable. The
rule departs from former DR 5-104(A), which forbade an attorney to enter into a busi-
ness transaction with a client if they had differing interests and if the client expected the
attorney to exercise his professional judgment to protect the client, unless the client
consented after disclosure. The rule does not refer to the exercise of the attorney’s pro-
fessional judgment or to the client’s expectations. Business transactions are flatly pro-
hibited unless the attorney strictly complies with Tex. Disciplinary Rules Prof’l
Conduct R. 1.08(a), which appears to require written consent of the client regardless of
his expectations.

§ 1.13:2  Conflicts of Interest among Clients

Conflicts Created by Multiple Representation: An attorney may not accept or con-
tinue employment if two or more of the attorney’s clients might have interests that are
conflicting, inconsistent, diverse, or otherwise discordant. Lott v. Ayres, 611 S.w.2d
473, 476 (Tex. App.—Dallas 1980, writ ref’d n.r.c.).

Rule 1.06 provides:

(a) A lawyer shall not represent opposing parties to the same litigation.

16
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(b) In other situations and except to the extent permitted by paragraph (c),
a lawyer shall not represent a person if the representation of that per-
son:

(1) involves a substantially related matter in which that person’s
interests are materially and directly adverse to the interests of
another client of the lawyer or the lawyer’s firm; or

(2) reasonably appears to be or become adversely limited by the
lawyer’s or law firm’s responsibilities to another client or to a
third person or by the lawyer’s or law firm’s own interests.

(c) A lawyer may represent a client in the circumstances described in (b)
if:

(1) the lawyer reasonably believes the representation of each client
will not be materially affected; and

(2) each affected or potentially affected client consents to such rep-
resentation after full disclosure of the existence, nature, implica-
tions, and possible adverse consequences of the common
representation and the advantages involved, if any.

(d) A lawyer who has represented multiple parties in a matter shall not
thereafter represent any of such parties in a dispute among the parties
arising out of the matter, unless prior consent is obtained from all such
parties to the dispute.

(e) If a lawyer has accepted representation in violation of this Rule, or if
multiple representation properly accepted becomes improper under
this Rule, the lawyer shall promptly withdraw from one or more repre-
sentations to the extent necessary for any remaining representation not
to be in violation of these Rules.

(f) Ifalawyer would be prohibited by this Rule from engaging in particu-
lar conduct, no other lawyer while a member or associated with that
lawyer’s firm may engage in that conduct.

Tex. Disciplinary Rules Prof’l Conduct R. 1.06. (Rule 6.05 provides exceptions to the
conflicts-of-interest provisions in rule 1.06 for nonprofit and limited pro bono legal ser-
vices. See Tex. Disciplinary Rules Prof’l Conduct R. 6.05.)

17
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The prohibition extends only to interests that are in fact adverse and hostile. For exam-
ple, it did not preclude one attorney from representing both parents in a proceeding to
terminate their parental rights. In re H.WE., 613 S.W.2d 71, 72 (Tex. App.—Fort Worth
1981, no writ); see also Tex. Fam. Code § 107.013(b).

An attorney may properly represent both buyer and seller in real estate transactions if
all parties agree after full disclosure of the facts. One court held such representation
proper under these circumstances: The purchasers were satisfied with the attorney’s
handling of the original transaction; they were aware of the attorney’s position as
trustee; and they understood that as trustee he had power to sell the property in case of
default. Dillard v. Broyles, 633 S.W.2d 636, 642 (Tex. App.—Corpus Christi-Edinburg
1982, writ ref’d n.r.e.).

Conflicts Created by Prior Representation: Without prior consent, an attorney who
personally has formerly represented a client in a matter shall not thereafter represent
another person in a matter adverse to the former client in which the other person ques-
tions the validity of the attorney’s services or work product for the former client, or if
the representation in reasonable probability will involve a violation of Tex. Disciplinary
Rules Prof’l Conduct R. 1.05, or if it is the same or a substantially related matter. Tex.
Disciplinary Rules Prof’l Conduct R. 1.09(a). (Rule 6.05 provides exceptions to the
conflicts-of-interest provisions in rule 1.09 for nonprofit and limited pro bono legal ser-
vices. See Tex. Disciplinary Rules Prof’l Conduct R. 6.05.)

The fact that the lawyer has no recollection of the initial consultation or the matter dis-
closed in the meeting is of no consequence. The former client is entitled to a conclusive
presumption that he imparted confidences and secrets. /n re Z.N.H., 280 S.W.3d 481,
485 (Tex. App.—Eastland 2009, no pet.).

The issue of what constitutes a “substantial relation” in this regard has arisen in some
cases. An attorney’s representation of a husband and wife in a personal injury action
involving the wife’s injuries did not preclude his representation of the wife in a divorce
action filed while the first suit was pending. When the firm assumed representation of
the wife in the divorce, it terminated representation of the husband in the personal
injury suit. Lott v. Lott, 605 S.W.2d 665, 668 (Tex. App.—Dallas 1980, writ dism’d).
The prior representation of a couple in a protest to a zoning change did not prevent an
attorney from later representing the husband in a divorce case. /n re Frost, No. 12-08-
00154-CV, 2008 WL 2122597 (Tex. App.—Tyler May 21, 2008, orig. proceeding)
(mem. op.).

18
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Similarly, the court did not find a sufficient relation to create a conflict when an attor-
ney represented a clinic in a contract dispute against a doctor to whom he had previ-
ously given advice on the status of an out-of-state divorce decree. Braun v. Valley Ear:
Nose & Throat Specialists, 611 S.W.2d 470, 472 (Tex. App.—Corpus Christi-Edinburg
1980, no writ).

A party who fails to seek disqualification timely waives the complaint. Grant v. Thir-
teenth Court of Appeals, 888 S.W.2d 466, 468 (Tex. 1994) (orig. proceeding) (per
curiam). The court will consider the length of time between the moment the conflict
became apparent to the aggrieved party and the time the motion for disqualification is
filed in determining whether the complaint was waived. Vaughan v. Walther, 875
S.W.2d 690, 690-91 (Tex. 1994) (orig. proceeding) (per curiam); see also In re Epic
Holdings, Inc., 985 S.W.2d 41, 52-54 (Tex. 1998) (orig. proceeding). The court should
also consider any other evidence that indicates the motion is being filed not due to a
concern that confidences related in an attorney-client relationship may be divulged, but
as a dilatory trial tactic. See Spears v. Fourth Court of Appeals, 797 S.W.2d 654, 656
(Tex. 1990) (orig. proceeding); Wasserman v. Black, 910 S.W.2d 564, 568 (Tex. App.—
Waco 1995, orig. proceeding).

COMMENT: Because the appeal of the denial of attorney disqualification does not
adequately remedy the injury, mandamus relief is available to correct an abuse of dis-
cretion.

“Friendly Divorces”: One attorney’s representation of both parties in a divorce is a
common source of conflict of interest. The husband and wife usually initiate this
arrangement to save expenses when they consider that the divorce will be friendly.
However, once a conflict arises, they both are likely to blame the attorney for their
problems, for each party will maintain that the attorney was his or her exclusive repre-
sentative. One commentator has observed:

In handling the dissolution of a marital estate, the attorney’s ethical obliga-
tions require attempts to maximize the client’s share of marital property,
minimize tax consequences and protect support, custody and visitation
rights. When an attorney attempts to represent both parties to a divorce,
there is an inherent conflict which necessarily limits the ability of the attor-
ney to advocate the best interests of the client.

19
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Ronald E. Mallen, On Guard: How to Avoid That Malpractice Suit, 1 Fam. Advoc. 10,
12 (1978). See also section 1.25:3 below regarding the attorney’s duty to advise clients
of conflict of interest.

Separation agreements, like divorces, can generate the same problems with conflict of
interest. A separation agreement may be voided because of one party’s taking unfair
advantage or overreaching. One court found that a husband was the unwitting victim of
a separation agreement that was “unconscionable, oppressive and unfair” because of the
following conditions: He was unfamiliar with the technicalities of the agreement; he
was led to believe that his wife’s attorney would protect both their interests; and he was
not advised before making the agreement that he should seek independent legal advice.
Jensen v. Jensen, 557 P.2d 200 (Idaho 1976).

“An attorney may ethically communicate with an opposing party who is not represented
by counsel with respect to prospective litigation provided he does not mislead the
opposing party in any way or undertake to advise him as to the law or his status as a lit-
igant.” Comm. on Interpretation of the Canons of Ethics, State Bar of Tex., Op. 335
(1967).

For an in-depth discussion of multiple representation of spouses in an uncontested
divorce, see Nancy J. Moore, Conflicts of Interest in the Simultaneous Representation
of Multiple Clients: A Proposed Solution to the Current Confusion and Controversy, 61
Texas L. Rev. 211, 245-58 (1982).

Note: Tex. Comm. on Prof’l Ethics, Op. 583 (2008) states, “Under the Texas Disci-
plinary Rules of Professional Conduct, a lawyer may not agree to serve both as a medi-
ator between parties in a divorce and as a lawyer to prepare the divorce decree and other
necessary documents to effect an agreement resulting from the mediation. Because a
divorce is a litigation proceeding, a lawyer is not permitted to represent both parties in
preparing documents to effect the terms of an agreed divorce.”

§ 1.14  Confidentiality

Rule 1.05 of the Texas Disciplinary Rules of Professional Conduct concerns the attor-
ney’s duties with regard to the confidentiality of client information. See the discussion
in the practice notes in section 2.8 in this manual regarding confidences and secrets of
clients and the obtaining of information.
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§ 1.15  Commingling Funds

An attorney must hold funds and other property belonging in whole or in part to clients
or third persons that are in an attorney’s possession in connection with a representation
separate from the attorney’s own property. These funds must be kept in a separate
account, designated as a “trust” or “escrow” account, maintained in the state where the
attorney’s office is situated or elsewhere with the consent of the client or third person.
Other client property must be identified as such and appropriately safeguarded. The
attorney must keep complete records of account funds and other property and preserve
them for five years after termination of the representation. Tex. Disciplinary Rules
Prof’l Conduct R. 1.14(a).

On receiving funds or other property in which a client or third person has an interest, an
attorney must promptly notify the client or third person. Unless expressly permitted in
the rules or otherwise permitted by law or by agreement with the client, an attorney
must promptly deliver to the client or third person any funds or other property that the
client or third person is entitled to receive and, on request by the client or third person,
promptly render a full account regarding the property. Tex. Disciplinary Rules Prof’]
Conduct R. 1.14(b).

When in the course of representation an attorney is in possession of funds or other prop-
erty in which both the attorney and another person claim interests, the attorney must
keep the property separate until there is an account and severance of their interests. All
funds in a trust or escrow account may be disbursed only to those persons entitled to
receive them by virtue of the representation or by law. If a dispute arises concerning
their interests, the attorney must keep the portion in dispute separate until the dispute is
resolved, and the undisputed portion must be distributed appropriately. Tex. Disci-
plinary Rules Prof’l Conduct R. 1.14(c).

A two-year suspension of an attorney’s license was upheld as a proper sanction for
commingling funds. The jury found that the attorney had deposited a client’s funds in a
general business account. The court held that a fraudulent, willful, or culpable intent
was not necessary to invoke the suspension and that the client’s consent did not absolve
the attorney from liability. The purpose of former DR 9-102 was to guard against loss of
a client’s funds that may occur even with “good intentions.” Archer v. State, 548 S.W.2d
71, 7374 (Tex. App.—El Paso 1977, writ ref’d n.r.e.).

True retainer fees are earned when received and may be deposited in the attorney’s
account, but a refundable retainer belongs to the client until it is earned or expenses are
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incurred and must be held in the lawyer’s trust account. Retainer fees are discussed in
section 20.4 in this manual.

§ 1.16  Advertising

§ 1.16:1 Background

It is unconstitutional to prohibit attorneys from advertising prices charged for uncon-
tested divorces, simple adoptions, uncontested personal bankruptcies, changes of name,
and routine services, as long as the advertising is not false, deceptive, or misleading.
Bates v. State Bar of Arizona, 433 U.S. 350 (1977).

However, certain restrictions on targeted direct-mail solicitation may be imposed by a
state bar without violating the First Amendment free-speech guarantees as applied to
commercial speech. “Intermediate scrutiny” is to be applied to regulation of commer-
cial speech, and state bar associations have the right to restrict certain forms of advertis-
ing by lawyers. Florida Bar v. Went for It, Inc., 515 U.S. 618 (1995).

§ 1.16:2 Texas Advertising Guidelines

The following practice notes briefly summarize salient parts of the rules adopted by the
Supreme Court of Texas relating to advertising, but attorneys planning any form of
advertising or solicitation, including on websites, should examine the advertising rules
closely and direct any inquiries to the Advertising Review Committee of the State Bar
of Texas.

For purposes of the advertising rules, an “advertisement” is a communication substan-
tially motivated by pecuniary gain that is made by or on behalf of a lawyer to members
of the public in general, which offers or promotes legal services under circumstances
where the lawyer neither knows nor reasonably should know that the recipients need
legal services in particular matters. Tex. Disciplinary Rules Prof’l Conduct R.
7.01(b)(1). A “solicitation communication” is a communication substantially motivated
by pecuniary gain that is made by or on behalf of a lawyer to a specific person who has
not sought the lawyer’s advice or services that reasonably can be understood as offering
to provide legal services that the lawyer knows or reasonably should know the person
needs in a particular matter. Tex. Disciplinary Rules Prof’l Conduct R. 7.01(b)(2).

A statement or disclaimer required by the advertising rules must be sufficiently clear
that it can reasonably be understood by an ordinary person, and it must be made in each

22



Ethics and Malpractice Considerations §1.16

language used in the communication. A statement that a language is spoken or under-
stood does not require a statement or disclaimer in that language. Tex. Disciplinary
Rules Prof’l Conduct R. 7.01(d).

Communications about Services: Making or sponsoring false or misleading com-
munications about lawyers’ services or qualifications is specifically prohibited. Infor-
mation about legal services must be truthful and nondeceptive. A communication is
false or misleading if it contains a material misrepresentation of fact or law or omits a
fact necessary to make the statement considered as a whole not materially misleading.
A statement is misleading if there is a substantial likelihood that the statement will lead
a reasonable person to formulate a specific conclusion about the lawyer or the lawyer’s
services for which there is no reasonable factual foundation. A statement is also mis-
leading if it is substantially likely to create unjustified expectations about the results the
lawyer can achieve. Tex. Disciplinary Rules Prof’] Conduct R. 7.01(a).

A lawyer may not state or imply that the lawyer can achieve results in the representa-
tion by unlawful use of violence or means that violate the rules or other law. Tex. Disci-
plinary Rules Prof’l Conduct R. 7.01(e).

A lawyer who advertises the amount of a verdict, knowing that the verdict was later
reduced or reversed or that the case was settled for a lesser amount, must state in each
advertisement of the verdict, with equal or greater prominence, the amount of money
that the client ultimately received. Tex. Disciplinary Rules Prof’l Conduct R. 7.01(g).

Firm Names: A lawyer may practice law under a trade name that is not false or mis-
leading. A law firm name may include the names of current members of the firm and of
deceased or retired members of the firm, or of a predecessor firm, if there has been a
succession in the firm identity. The name of a lawyer holding a public office may not be
used in the law firm’s name, or in communications on its behalf, during any substantial
period in which the lawyer is not actively and regularly practicing with the firm. A law
firm with an office in more than one jurisdiction may use the same name or other pro-
fessional designation in each jurisdiction, but identification of the lawyers in an office
of the firm must indicate the jurisdictional limitations on those who are not licensed to
practice in the jurisdiction where the office is located. Tex. Disciplinary Rules Prof’l
Conduct R. 7.01(c).

A lawyer may state or imply that the lawyer practices in a partnership or other entity
only when that is accurate. Tex. Disciplinary Rules Prof’l Conduct R. 7.01(f).

Advertisements: Advertisements for legal services are governed by rule 7.02.
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An advertisement of legal services must publish the name of a lawyer who is responsi-
ble for the content of the advertisement and identify the lawyer’s primary practice loca-
tion. Tex. Disciplinary Rules Prof’l Conduct R. 7.02(a).

A lawyer who advertises may communicate that the lawyer does or does not practice in
particular fields of law but—with certain exceptions—may not state that the lawyer has
been certified or designated by an organization as possessing special competence or
that the lawyer is a member of an organization the name of which implies that its mem-
bers possess special competence. Tex. Disciplinary Rules Prof’l Conduct R. 7.02(b).

The first exception provides that a lawyer who has been awarded a Certificate of Spe-
cial Competence by the Texas Board of Legal Specialization in the area so advertised
may state with respect to each such area, “Board Certified, area of specialization --
Texas Board of Legal Specialization.” Tex. Disciplinary Rules Prof’l Conduct R.
7.02(b)(1).

The second exception is for a lawyer who is a member of an organization the name of
which implies that its members possess special competence, or who has been certified
or designated by an organization as possessing special competence in a field of practice.
Such a lawyer may include a factually accurate, nonmisleading statement of that mem-
bership or certification, but only if the organization has been accredited by the Texas
Board of Legal Specialization as a bona fide organization that admits to membership or
grants certification only on the basis of published criteria that the Texas Board of Legal
Specialization has established as required for such certification. Tex. Disciplinary Rules
Prof’l Conduct R. 7.02(b)(2).

If a lawyer’s advertisement discloses a willingness to render services on a contingent
fee basis, the advertisement must state whether the client will be obligated to pay for
other expenses, such as the costs of litigation. Tex. Disciplinary Rules Prof’l Conduct
R. 7.02(c).

A lawyer who advertises a specific fee or range of fees for an identified service must
conform to the advertised fee or range of fees for the period during which the advertise-
ment is reasonably expected to be in circulation or otherwise expected to be effective in
attracting clients, unless the advertisement specifies a shorter period. However, a law-
yer is not bound to conform to the advertised fee or range of fees for a period of more
than one year after the date of publication, unless the lawyer has expressly promised to
do so. Tex. Disciplinary Rules Prof’l Conduct R. 7.02(d).
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Solicitations and Other Prohibited Communications: A lawyer may not solicit
professional employment from a nonclient, in person or by regulated telephone, social
media, or other electronic contact, unless the target of the solicitation is another lawyer;
a person who has a family, close personal, or prior business or professional relationship
with the lawyer; or a person the lawyer knows to be an experienced user of the type of
legal services involved for business matters. Tex. Disciplinary Rules Prof’l Conduct R.
7.03(b). A lawyer “solicits” employment by making a “solicitation communication,” as
that term is defined in rule 7.01(b)(2) (*a communication substantially motivated by
pecuniary gain that is made by or on behalf of a lawyer to a specific person who has not
sought the lawyer’s advice or services that reasonably can be understood as offering to
provide legal services that the lawyer knows or reasonably should know the person
needs in a particular matter”). Tex. Disciplinary Rules Prof’l Conduct R. 7.03(a)(2).
“Regulated telephone, social media, or other electronic contact” means telephone,
social media, or electronic communication initiated by a lawyer, or by a person acting
on behalf of a lawyer, that involves communication in a live or electronically interac-
tive manner. Tex. Disciplinary Rules Prof’l Conduct R. 7.03(a)(1).

Because rule 7.01 provides that a solicitation communication is one that is substantially
motivated by pecuniary gain, this ban does not apply to the activities of lawyers work-
ing for public or charitable legal services organizations. Tex. Disciplinary Rules Prof’l
Conduct R. 7.03 cmt. 1. Nor does it apply if the communication is directed to the gen-
eral public. Tex. Disciplinary Rules Prof’l Conduct R. 7.03 cmt. 2. Otherwise permissi-
ble targeted solicitation through regular mail, e-mail, or other means not involving
communication in a live or electronically interactive manner is not prohibited by rule
7.03. See Tex. Disciplinary Rules Prof’l Conduct R. 7.03 cmts. 3—6.

A lawyer may not send, deliver, or transmit—or knowingly permit or cause another
person to do so—a communication that involves coercion, duress, overreaching, intim-
idation, or undue influence. Tex. Disciplinary Rules Prof’l Conduct R. 7.03(c). A law-
yer may not send, deliver, or transmit—or knowingly permit or cause another person to
do so—a solicitation communication to a prospective client, if (1) the communication is
misleadingly designed to resemble a legal pleading or other legal document or (2) the
communication is not plainly marked or clearly designated an advertisement unless the
target of the communication is another lawyer; a person who has a family, close per-
sonal, or prior business or professional relationship with the lawyer; or a person the
lawyer knows to be an experienced user of the type of legal services involved for busi-
ness matters. Tex. Disciplinary Rules Prof’l Conduct R. 7.03(d). (Communications con-
taining certain elements are rebuttably presumed to be “plainly marked or clearly
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designated” as advertisements. See Tex. Disciplinary Rules Prof’l Conduct R. 7.03 cmt.
10.)

A lawyer may not pay, give, or offer to pay or give referral fees to a nonlawyer, except
for nominal gifts not intended or reasonably expected to be a form of compensation for
recommending the lawyer’s services. However, a lawyer may pay for advertising and
for the expenses of a lawyer referral service and may refer clients to another lawyer or a
nonlawyer professional under certain circumstances. Tex. Disciplinary Rules Prof’l
Conduct R. 7.03(e).

A lawyer may not—to secure employment—pay, give, advance, or offer to pay, give, or
advance anything of value to a prospective client, except for actual litigation expenses
and other amounts allowed under rule 1.08(d) or ordinary social hospitality of nominal
value. Tex. Disciplinary Rules Prof’l Conduct R. 7.03(f).

Rule 7.03 does not prohibit communications authorized by law, such as notice to class
members in class action litigation. Tex. Disciplinary Rules Prof’l Conduct R. 7.03(g).

Filing Requirements: Except for communications that are exempt under rule 7.05
(see below), a lawyer must file certain materials with the State Bar’s Advertising
Review Committee no later than ten days after the date of dissemination of an adver-
tisement of legal services or ten days after the date of a solicitation communication sent
by any means. The materials required to be filed are a copy of the advertisement or
solicitation communication (including packaging if applicable) in the form in which it
appeared or will appear on dissemination; a completed lawyer advertising and solicita-
tion communication application; and payment of the required fee. Tex. Disciplinary
Rules Prof’l Conduct R. 7.04(a). If the same form solicitation letter is sent to several
persons, only a representative sample of the letter and accompanying envelope need be
filed. Tex. Disciplinary Rules Prof’l Conduct R. 7.04 cmt. 2.

There is a specific procedure for preapproval of advertisements and solicitation com-
munications by the Advertising Review Committee. A lawyer seeking preapproval may
submit the material specified in rule 7.04(a) to the committee not fewer than thirty days
before the date of first dissemination. In the case of an advertisement or solicitation
communication that has not yet been produced, the documentation will consist of a pro-
posed text, production script, or other description, including details about the illustra-
tions, actions, events, scenes, and background sounds that will be depicted. A finding of
noncompliance by the committee is not binding in a disciplinary proceeding, but a find-
ing of compliance is binding in the submitting lawyer’s favor as to all materials submit-

26



Ethics and Malpractice Considerations §1.16

ted for preapproval if the lawyer fairly and accurately described the advertisement or
solicitation communication that was later produced. A finding of compliance is admis-
sible evidence if offered by a party. Tex. Disciplinary Rules Prof’l Conduct R. 7.04(c).

If, based on filings, the committee reasonably believes a lawyer disseminated a commu-
nication that violates rule 7.01, 7.02, or 7.03 or otherwise engaged in conduct that raises
a substantial question about the lawyer’s honesty, trustworthiness, or fitness as a lawyer
in other respects, the committee must report the lawyer to the appropriate disciplinary
authority. Tex. Disciplinary Rules Prof’l Conduct R. 7.04 cmt. 1.

If requested by the Advertising Review Committee, a lawyer must promptly submit
information to substantiate statements or representations made or implied in an adver-
tisement or solicitation communication. Tex. Disciplinary Rules Prof’l Conduct R.
7.04(b). This provision does not apply to communications not substantially motivated
by pecuniary gain. Tex. Disciplinary Rules Prof’l Conduct R. 7.04 cmt. 3.

Exemptions from Filing Requirements: Certain types of communications, unless
they fail to comply with rules 7.01, 7.02, and 7.03, are exempt from the filing require-
ments. These communications are described in detail in rule 7.05 and include certain
communications of a bona fide nonprofit legal aid organization; certain information and
links posted on a law firm website; listings in a regularly published law list; announce-
ment cards stating new or changed associations, new offices, or similar changes relating
to a lawyer or law firm, and business cards; professional newsletters and solicitation
communications sent to certain types of recipients; certain communications in social
media or other media that do not expressly offer legal services; certain advertisements
that identify a lawyer or a firm as a contributor or sponsor of a charitable, community,
or public interest program, activity, or event; and communications that contain only cer-
tain basic types of information about the lawyer or the firm. See Tex. Disciplinary Rules
Prof’1 Conduct R. 7.05.

Communications not substantially motivated by pecuniary gain need not be filed. Tex.
Disciplinary Rules Prof’l Conduct R. 7.05 cmt. 1.

Prohibited Employment: An attorney is generally prohibited from accepting or con-
tinuing employment if the employment was procured by conduct prohibited by the
advertising rules, certain criminal conduct, or barratry. See Tex. Disciplinary Rules
Prof’] Conduct R. 7.06.

Jurisdiction: Rule 8.05 designates who will be subject to discipline by the State Bar
of Texas for violation of the Texas advertising guidelines. In certain cases, an attorney
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admitted in Texas may be disciplined for advertisements made in other jurisdictions.
Tex. Disciplinary Rules Prof’l Conduct R. 8.05.

§ 1.16:3 Television Advertising

Subchapter J of chapter 81 of the Texas Government Code applies to television adver-
tisements that promote a person’s provision of legal services or solicit clients to receive
legal services. See Tex. Gov’t Code § 81.151(a). “Based on clear legislative intent, the
State Bar Advertising Review Department considers Section 81.151 to apply only to
television advertisements for legal services regarding medications or medical
devices.” www.texasbar.com/Content/NavigationMenu/ForLawyers/
GrievanceandEthics/AdvertisingReview (click on “Frequently Asked Questions
Regarding SB 1189 effective Sept. 1, 20197).

§1.17  Attorney as Witness

An attorney who finds it necessary to testify as a witness should first consult rule 3.08,
which provides:

(a) A lawyer shall not accept or continue employment as an advocate
before a tribunal in a contemplated or pending adjudicatory proceeding
if the lawyer knows or believes that the lawyer is or may be a witness
necessary to establish an essential fact on behalf of the lawyer’s client,
unless:

(1) the testimony relates to an uncontested issue;

(2) the testimony will relate solely to a matter of formality and there
is no reason to believe that substantial evidence will be offered
in opposition to the testimony;

(3) the testimony relates to the nature and value of legal services
rendered in the case;

(4) the lawyer is a party to the action and is appearing pro se; or

(5) the lawyer has promptly notified opposing counsel that the law-
yer expects to testify in the matter and disqualification of the
lawyer would work substantial hardship on the client.

(b) A lawyer shall not continue as an advocate in a pending adjudicatory
proceeding if the lawyer believes that the lawyer will be compelled to
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furnish testimony that will be substantially adverse to the lawyer’s cli-
ent, unless the client consents after full disclosure.

(c) Without the client’s informed consent, a lawyer may not act as advo-
cate in an adjudicatory proceeding in which another lawyer in the law-
yer’s firm is prohibited by paragraphs (a) or (b) from serving as
advocate. If the lawyer to be called as a witness could not also serve as
an advocate under this Rule, that lawyer shall not take an active role
before the tribunal in the presentation of the matter.

Tex. Disciplinary Rules Prof’l Conduct R. 3.08.

However, disqualification is a severe remedy. /n re Sanders, 153 S.W.3d 54, 57 (Tex.
2004) (orig. proceeding). “Mere allegations of unethical conduct or evidence showing a
remote possibility of a violation of the disciplinary rules will not suffice” to merit dis-
qualification. Spears v. Fourth Court of Appeals, 797 S.W.2d 654, 656 (Tex. 1990)
(orig. proceeding). Because of the severity of the remedy, courts must adhere to an
exacting standard so as to discourage the use of a motion to disqualify as a dilatory trial
tactic. /n re Butler, 987 S.W.2d 221, 224 (Tex. App.—Houston [14th Dist.] 1999, orig.
proceeding). The party requesting disqualification must demonstrate that the opposing
lawyer’s dual role as attorney and witness will cause the party actual prejudice. Ayres v.
Canales, 790 S.W.2d 554, 558 (Tex. 1990) (orig. proceeding); see also In re Frost, No.
12-08-00154-CV, 2008 WL 2122597 (Tex. App.—Tyler May 21, 2008, orig. proceed-
ing) (mem. op.). Finally, a lawyer should not seek to disqualify an opposing lawyer by
unnecessarily calling that lawyer as a witness. Tex. Disciplinary Rules Prof’] Conduct
R. 3.08 cmt. 10.

[Sections 1.18 through 1.20 are reserved for expansion.]

IV. Professional Malpractice

§ 1.21 Nature of Legal Malpractice Action

The weight of authority in Texas holds that a legal malpractice action is a common-law
tort arising from an attorney’s negligence that breaches a duty to represent a client com-
petently and that proximately causes damages to the client. See Woodburn v. Turley,
625 F.2d 589 (5th Cir. 1980); Oldham v. Sparks, 28 Tex. 425, 428 (1866); Gabel v. San-
doval, 648 S.W.2d 398, 399 (Tex. App.—San Antonio 1983, writ dism’d).
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There is some Texas authority for breach-of-contract malpractice actions based on an
attorney’s breach of agreement to perform legal services. See Bolton v. Foreman, 263
S.W.2d 618, 619 (Tex. App.—Galveston 1953, writ ref’d n.r.e.); Kruegel v. Porter, 136
S.W. 801, 803 (Tex. App. 1911), aff’d, 155 S.W. 174 (Tex. 1913). With the advent of
advertising and specialization by attorneys in Texas, the historical basis for the courts’
reluctance to hold attorneys liable on an implied or expressed warranty theory may
slowly erode.

In addition to other remedies, a client may seek fee forfeiture. The Texas Supreme
Court has held that a client need not prove actual damages in order to obtain a forfeiture
of an attorney’s fee when the attorney breaches his fiduciary duty to the client, because
the central purpose of the remedy regarding forfeiture is to protect the relationship of
trust from an agent’s disloyalty or other misconduct. Burrow v. Arce, 997 S.W.2d 229,
237-40 (Tex. 1999). For a detailed discussion of the Burrow case and fee forfeiture in
general, see Gregg S. Weinberg & B. Todd Wright, “Trust Me” and Other Swear
Words—Another Grim Tale of Attorney’s Fee Forfeiture, in State Bar of Tex. Prof. Dev.
Program, Advanced Family Law Course 25 (2000).

§ 1.22  Elements of Legal Malpractice

§ 1.22:1 Attorney-Client Relationship and Duty

In a negligence action for malpractice, the plaintiff must prove the existence of an
attorney-client relationship at the time of the alleged malpractice. Shropshire v. Free-
man, 510 S.W.2d 405, 406 (Tex. App.—Austin 1974, writ ref’d n.r.e.).

An attorney shall not accept or continue employment in a legal matter that he knows or
should know is beyond his competence unless another attorney competent to handle the
matter is associated with him in the matter (with the client’s prior informed consent) or
unless the advice or assistance of the attorney is required in an emergency and the attor-
ney limits the advice and assistance to that which is reasonably necessary under the cir-
cumstances. Additionally, an attorney shall not neglect a legal matter entrusted to him
or “frequently” fail to carry out completely the obligations that the attorney owes his
clients. “Neglect” is defined as inattentiveness involving a conscious disregard for the
responsibilities owed a client. Tex. Disciplinary Rules Prof’l Conduct R. 1.01.

The general duties of an attorney in representing a client have been described as fol-
lows:
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Ordinarily when an attorney engages in the practice of the law and contracts
to prosecute an action in behalf of his client, he impliedly represents that (1)
he possesses the requisite degree of learning, skill, and ability necessary to
the practice of his profession and which others similarly situated ordinarily
possess; (2) he will exert his best judgment in the prosecution of the litiga-
tion entrusted to him; and (3) he will exercise reasonable and ordinary care
and diligence in the use of his skill and in the application of his knowledge
to his client’s cause.

Cook v. Irion, 409 S.W.2d 475, 477 (Tex. App.—San Antonio 1966, no writ), disap-
proved on other grounds, Cosgrove v. Grimes, 774 S.W.2d 662, 665 (Tex. 1989) (quot-
ing Hodges v. Carter, 239 N.C. 517, 80 S.E.2d 144 (1954)).

COMMENT: There is a conflict of authority regarding the enforceability of a provision
in a legal services contract requiring the arbitration of a malpractice claim. Several
cases approve enforcement of such arbitration clauses. See In re Pham, 314 S.W.3d
520, 526 (Tex. App.—Houston [14th Dist.] 2010, orig. proceeding); Tanox, Inc. v. Akin,
Gump, Strauss, Hauer & Feld, L.L.P,, 105 S.W.3d 244, 268 (Tex. App.—Houston [14th
Dist.] 2003, pet. denied); Henry v. Gonzalez, 18 S.W.3d 684, 691-92 (Tex. App.—San
Antonio 2000, pet. dism’d). But see In re Godt, 28 S.W.3d 732, 738-39 (Tex. App.—
Corpus Christi-Edinburg 2000, orig. proceeding), which holds to the contrary. See also
Jean Fleming Powers, Ethical Implications of Attorneys Requiring Clients to Submit
Malpractice Claims to ADR, 38 S. Tex. L. Rev. 625 (1997). In In re Pham, 314 S.W.3d
at 526, the Houston court of appeals said that the public policy arguments against
enforcement of such clauses are best directed to the legislature.

§ 1.22:2  Negligent Breach of Duty

“Neglect” Is Not Negligence: “Neglect of a legal matter entrusted to him” involves
indifference and consistent failure to carry out the obligation that the attorney has
assumed to the client or conscious disregard for responsibilities owed the client.
“Neglect is usually evidenced by more than a single act or omission.” 61 A.B.A. J. 986
(1975) (ABA Informal Op. 1273).

Good-Faith Errors in Judgment: The “error in judgment” rule has been substan-
tially rewritten in Cosgrove v. Grimes, 774 S.W.2d 662, 664—65 (Tex. 1989). Cosgrove
initially retained an attorney (Bass) to sue for a personal injury claim arising from an
automobile accident. Bass left town and, according to Cosgrove, told Cosgrove he had
turned the case over to attorney Grimes. However, Grimes testified that he first heard of
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the case when Cosgrove came to his office a mere five days before the statute of limita-
tions was to have expired. Cosgrove gave Grimes the information about the accident,
including its location and the person to sue (one Timothy Purnell). Grimes testified that
he found Cosgrove to be an intelligent man on whom he could rely for the basic facts.
Suit was filed on the basis of the information. It later was discovered that Purnell was
the passenger, not the driver, and that the petition stated the wrong location of the acci-
dent. Both the decision of the court of appeals (Cosgrove v. Grimes, 757 S.W.2d 508,
51011 (Tex. App.—Houston [ st Dist.] 1988)) and that of the supreme court detail the
application of the error-in-judgment rule.

The rule, commonly known as the good-faith defense, has historically excused an attor-
ney for any error in judgment if he acted in good faith and in an honest belief that the
act or advice was well founded and in the best interest of the client. See Cook v. Irion,
409 S.W.2d 475, 477 (Tex. App.—San Antonio 1966, no writ), disapproved on other
grounds, Cosgrove, 774 S.W.2d at 665, in which the plaintiffs’ attorneys in a personal
injury action sued only one of three potential defendants. An instructed verdict was
granted against the plaintiffs after the two-year statute of limitations expired. In an
appeal from the legaf' malpractice action, the court concluded that the good-faith
defense applied and that the appellants had failed to establish the attorneys’ negligence.

The good-faith exception has been applied to an attorney’s failure to dispose of a cli-
ent’s nonvested military retirement benefits in a divorce action and to warn him of a
possible later partition action based on the unclear law at the time. Medrano v. Miller,
608 S.W.2d 781, 784 (Tex. App.—San Antonio 1980, writ ref’d n.r.e.), disapproved on
other grounds, Cosgrove, 774 S.W.2d at 665. It has been held inapplicable in the fol-
lowing disciplinary proceedings:

1. Violating a disciplinary rule prohibiting receiving compensation from anyone
other than one’s client. State v. Baker, 539 S.W.2d 367, 375 (Tex. App.—Austin
1976, writ ref’d n.r.e.), disapproved on other grounds, Cosgrove, 774 S.W.2d at
665.

2. Violating disciplinary rules against commingling. Archer v. State, 548 S.W.2d
71, 74 (Tex. App.—EIl Paso 1977, writ ref’d n.r.e.).

3. Making false statements that suit had been filed and failing to file suit before
the running of the statute of limitations. Hicks v. State, 422 S.W.2d 539, 542
(Tex. App.—Houston [14th Dist.] 1967, writ ref’d n.r.e.), disapproved on other
grounds, Cosgrove, 774 S.W.2d at 665.
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A review of the cases involving the rule indicates quite clearly that it had been held to
be a subjective test before the decision in Cosgrove. Cosgrove mandates that the proper
standard is the objective exercise of professional judgment:

There is no subjective good faith excuse for attorney negligence. A lawyer
in Texas is held to the standard of care which would be exercised by a rea-
sonably prudent attorney. The jury must evaluate his conduct based on the
information the attorney has at the time of the alleged act of negligence. In
some instances an attorney is required to make tactical or strategic decisions.
Ostensibly, the good faith exception was created to protect this unique attor-
ney work product. However, allowing the attorney to assert his subjective
good faith, when the acts he pursues are unreasonable as measured by the
reasonably competent practitioner standard, creates too great a burden for
wronged clients to overcome. The instruction to the jury should clearly set
out the standard for negligence in terms which encompass the attorney’s rea-
sonableness in choosing one course of action over another.

If an attorney makes a decision which a reasonably prudent attorney could
make in the same or similar circumstance, it is not an act of negligence even
if the result is undesirable. Attorneys cannot be held strictly liable for all of
their clients’ unfulfilled expectations. An attorney who makes a reasonable
decision in the handling of a case may not be held liable if the decision later
proves to be imperfect. The standard is an objective exercise of professional
Judgment, not the subjective belief that his acts are in good faith.

Cosgrove, 774 S.W.2d at 664—65.

No Ensuring Desired Result: The duty to use reasonable care, diligence, and skill
does not include ensuring or guaranteeing the desired result. Cosgrove, 774 S.W.2d at
665.

§ 1.22:3 Proximate Cause

To constitute malpractice, the attorney’s negligent breach of duty must proximately
cause the client’s damages. See Peeler v. Hughes & Luce, 909 S.W.2d 494, 496 (Tex.
1995); Patterson & Wallace v. Frazer, 79 S.W. 1077, 108081 (Tex. App. 1904, no
writ).

A client who claims that the attorney’s malpractice caused loss of the cause of action
must prove that the initial suit would have been successful but for the attorney’s negli-
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gence and must show the amount that could have been collected on a successful judg-
ment. Jackson v. Urban, Coolidge, Pennington & Scott, 516 S.W.2d 948, 949 (Tex.
App.—Houston [1st Dist.] 1974, writ ref’d n.r.e.).

In an Oregon case, for example, a child sued an attorney who had negligently failed to
perfect her adoption. On discovering the legally defective procedure, the would-be
father refused to recognize any obligation to support the child. The court dismissed the
suit because it found insufficient certainty that the child would have collected support
but for the attorney’s negligence. Metzker v. Slocum, 537 P.2d 74 (Or. 1975).

Note, however, that the determination of proximate cause differs in cases of malpractice
involving the negligent handling of an appeal. Although the issue of proximate cause is
usually a question of fact, the supreme court has determined that in a case of appellate
legal malpractice it is a question of law. Millhouse v. Wiesenthal, 775 S.W.2d 626, 628
(Tex. 1989).

§ 1.22:4 Client Must Be Damaged

Amount of Damages: Another essential element is that the client must sustain dam-
ages as a result of the attorney’s negligence. Fireman's Fund American Insurance Co. v.
Patterson & Lamberty, Inc., 528 S.W.2d 67, 69 (Tex. App.—Tyler 1975, writ ref’d
NiEe)

On proof that the attorney’s negligence proximately caused the client’s damages, proper
recovery is the amount the client would have recovered from the original defendant.
Schlosser v. Tropoli, 609 S.W.2d 255, 259 (Tex. App.—Houston [14th Dist.] 1980, writ
ref’d n.r.e.) (upholding $100,000 judgment against attorney who allowed case to be dis-
missed for want of prosecution).

In a malpractice action by a husband for the attorney’s failure to raise the issue of retire-
ment benefits and secure the benefits for the husband at the time of the divorce, the
court found that the plaintiff had suffered no damage. The husband was in no worse
position because of the subsequent partition of the benefits than he would have been if
the benefits had been properly divided in the divorce suit eight years earlier. Medrano v.
Miller, 608 S.W.2d 781, 784 (Tex. App.—San Antonio 1980, writ ref’d n.r.e.), disap-
proved on other grounds, Cosgrove v. Grimes, 774 S.W.2d 662, 665 (Tex. 1989).

If the attorney is found liable, any payment collected from the original defendant is
credited against damages assessed against the attorney. Fireman’s Fund American
Insurance Co., 528 S.W.2d at 70.
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If a judgment is entered against a client because of the attorney’s negligence, the client
may recover the amount of the judgment from the attorney even if the client has not yet
paid the judgment. Montfort v. Jeter, 567 S.W.2d 498, 499500 (Tex. 1978).

Recovery in a malpractice action is not limited to actual damages but may also include
damages for mental anguish and exemplary damages. See Montfort, 567 S.W.2d at 500.

Requirement of Actual Damages: The client must suffer actual damages in order to
recover from a negligent attorney. In Philips v. Giles, 620 S.W.2d 750, 751 (Tex.
App.—Dallas 1981, no writ), the court upheld an attorney’s plea in abatement in a mal-
practice suit on the grounds that the plaintiff-client’s suit was premature. In the client’s
divorce, the attorney had negotiated a settlement in which the husband agreed to pay
the wife $500,000 in monthly installments over five years, and the attorney allegedly
told the wife she would owe no taxes on the settlement. After the wife’s accountant told
her that the monthly payments were taxable, she began paying taxes and sought reim-
bursement from the attorney. The appellate court held the malpractice action premature
since no actual tax liability had been established.

Deciding when an action is premature, however, is not always straightforward. In Bai-
ley v. Travis, 622 S.W.2d 143 (Tex. App.—Eastland 1981, writ ref’d n.r.e.), summary
Judgment for the attorney in a malpractice action was upheld. Travis had represented
Bailey in a case, but Bailey hired a different attorney to appeal. While appeal was pend-
ing, Travis successfully sued Bailey for attorney’s fees from the first case. Bailey later
sued Travis for malpractice in the first trial, but Travis successfully moved for summary
judgment on the basis that, under rule 97 of the Texas Rules of Civil Procedure, the
malpractice action should have been filed as a compulsory counterclaim when Travis
sued Bailey for attorney’s fees. In upholding the summary judgment, the appeals court
held that Bailey had been damaged as a result of the alleged malpractice at the time he
filed his answer in Travis’s suit for fees. Accordingly, said the court, “Bailey’s claim . . .
had ripened into an enforceable cause of action, even though the full extent of his dam-
ages might not have been known.” Bailey, 622 S.W.2d at 144. See section 1.24:1 below
for a discussion of when a cause of action accrues.

§ 1.22:5 Additional Meritorious Action

In addition to establishing the defendant-attorney’s primary negligence, the plaintiff-
client must often prove an additional meritorious lawsuit in a legal malpractice action to
establish that he or she would have prevailed in the suit that is the subject of the mal-
practice action. The plaintiff-client must establish that the underlying cause of action
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was meritorious, that it would have resulted in a favorable judgment but for the attor-
ney’s negligence, and that the judgment could have been collected. Lynch v. Munson, 61
S.W. 140, 142 (Tex. App.—1901, no writ).

§ 1.22:6 Breach-of-Contract Action

The plaintiff’s burden of proof in a legal malpractice action under the theory of breach
of contract has three main elements: existence of the contract, breach by the attorney,
and damages. See Kruegel v. Porter, 136 S.W. 801 (Tex. App.—1911), aff’d, 155 S.W.
174 (Tex. 1913).

§ 1.23  Who Can Sue for Legal Malpractice

§ 1.23:1 No Private Actions under Texas Disciplinary Rules of
Professional Conduct

The Disciplinary Rules of Professional Conduct exist solely as professional sanctions
and do not create a private cause of action for malpractice. Comment 15 in the pream-
ble states: “These rules do not undertake to define standards of civil liability of lawyers
for professional conduct. Violation of a rule does not give rise to a private cause of
action nor does it create any presumption that a legal duty to a client has been
breached.”

In an action in which the physician in a medical malpractice action filed a counterclaim
against the attorney representing the plaintiff and alleged that the attorney knew the
plaintiff’s claim was frivolous, the court dismissed the counterclaim for failure to state
a cause of action. The court held that the remedy provided in the former Texas Code of
Professional Responsibility is a public, not a private, one. It entitles the physician to file
a grievance complaint, but not a malpractice action. Martin v. Trevino, 578 S.W.2d 763,
770 (Tex. App.—Corpus Christi-Edinburg 1978, writ ref’d n.r.e.). But see Quintero v.
Jim Walter Homes, Inc., 709 S.W.2d 225, 233 (Tex. App.—Corpus Christi-Edinburg
1985, writ ref’d n.r.e.) (appellant should seek recovery in private cause of action against
appellee’s attorney whose violation of former Texas Code of Professional Responsibil-
ity rendered postjudgment settlement agreement unenforceable).
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§ 1.23:2  Privity Generally Required

Texas law does not extend an attorney’s liability for negligence beyond the client to
third persons. Bryan & Amidei v. Law, 435 S.W.2d 587, 593 (Tex. App.—Fort Worth
1968, no writ).

Attorney immunity is an affirmative defense for the attorney. Cantey Hanger, LLP v.
Byrd, 467 S.W.3d 477, 481 (Tex. 2015). Generally, attorneys are immune from civil lia-
bility to nonclients for actions taken if the attorneys conclusively establish that their
alleged conduct was within the scope of their legal representation of a client. Diaz v.
Monnig, No. 04-15-00670-CV, 2017 WL 2351095, at *4 (Tex. App.—San Antonio
May 31, 2017, no pet.) (mem. op.).

In McCamish, Martin, Brown & Loeffler v. FE. Appling Interests, 991 S.W.2d 787
(Tex. 1999), the court held that, although persons not in privity with an attorney cannot
sue the attorney for legal malpractice, a nonclient may sue an attorney for negligent
misrepresentation without regard to the nonclient’s lack of privity with the attorney.

The privity requirement has consistently been held to preclude a negligence action by
intended beneficiaries against an attorney who had failed to prepare a will in accor-
dance with the testator’s wishes before the testator’s death. Thomas v. Pryor, 847
S.W.2d 303, 304-05 (Tex. App.—Dallas 1992), writ granted, judgm’t vacated w.rm.,
863 S.W.2d 462 (Tex. 1993); Dickey v. Jansen, 731 S.W.2d 581 (Tex. App.—Houston
[Ist Dist.] 1987, writ ref’d n.r.e.). However, this position has been criticized, and in at
least one case, when the supreme court granted writ of error, the attorney’s insurer set-
tled the case. Berry v. Dodson, Nunley & Taylor, P.C., 729 S.W.2d 690 (Tex. 1987);
Berry v. Dodson, Nunley & Taylor, PC., 717 S.W.2d 716 (Tex. App.—San Antonio
1986, writ granted). Also, one court has held that an heir could proceed with a negligent
misrepresentation claim against the decedent’s attorneys if the heir’s relationship with
the attorneys was that of a joint client. Estate of Arlitt v. Paterson, 995 S.W.2d 713,
720-21 (Tex. App.—San Antonio 1999, pet. denied), disapproved on other grounds,
Belt v. Oppenheimer, Blend, Harrison & Tate, Inc., 192 S.W.3d 780 (Tex. 2006).

The lack-of-privity defense does not extend to fraudulent conduct that is outside the
scope of the attorney’s legal representation of his client, just as it does not extend to
other wrongful conduct outside the scope of representation. Cantey Hanger, L.L.P., 467
S.W.3d at 484. Such acts are entirely foreign to the duties of an attorney. Poole v. Hous-
ton & T.C. Railway Co., 58 Tex. 134, 137 (1882).
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§ 1.24  Defenses to Legal Malpractice

§ 1.24:1 Statutes of Limitation

In Texas, malpractice claims are tort actions governed by the two-year statute of limita-
tions. See Tex. Civ. Prac. & Rem. Code § 16.003. If the suit is brought on a legitimate
breach-of-contract theory based on a contractual relationship, it is governed by the four-
year statute of limitations. See Tex. Civ. Prac. & Rem. Code § 16.051. However, mal-
practice actions have been barred by the two-year statute even though the pleadings
were couched in breach-of-contract language and filed within four years of the alleged
malpractice. See Woodburn v. Turley, 625 F.2d 589 (5th Cir. 1980); Gabel v. Sandoval,
648 S.W.2d 398, 399 (Tex. App.—San Antonio 1983, writ dism’d); Citizens State Bank
of Dickinson v. Shapiro, 575 S.W.2d 375, 386-87 (Tex. App.—Tyler 1978, writ ref’d
n.r.e.). Where limitations had run on the malpractice claim but not on the suit for breach
of fiduciary duty, the court had discretion to dismiss both claims if it believed that the
client would not have succeeded on the claim for breach of fiduciary duty. Webb v.
Crawley, 590 S.W.3d 570 (Tex. App.—Beaumont 2019, no pet.).

Beginning of Period: As a general rule, the statute of limitations begins to run in
legal malpractice actions when the tort occurs. The tort occurs when “the force wrong-
fully put in motion produces the injury, the invasion of personal or property rights
accruing at that time.” Atkins v. Crosland, 417 S.W.2d 150, 153 (Tex. 1967) (quoting 34
Am. Jur. Limitations of Actions § 160 at 126). Earlier cases had held that the period
began “when the negligence or breach of duty occurs.” Crawford v. Davis, 148 S.W.2d
905, 908 (Tex. App.—Eastland 1941, no writ).

In a malpractice action for failing to secure an express lien in a deed and thus subordi-
nating the client’s lien, the court determined that the limitations period began when the
faulty deed was filed, not when the plaintiff later suffered damage as a result of the neg-
ligence. Cox v. Rosser, 579 S.W.2d 73, 76 (Tex. App.—Eastland 1979, writ ref’d n.r.e.).

When an attorney negligently advised a client to execute a release that inadvertently
surrendered the client’s entire cause of action, the limitations period began when the cli-
ent detrimentally relied on the attorney’s advice and signed the release. The times when
the advice was given and when the damage occurred were not controlling. Pack v. Tay-
lor, 584 S.W.2d 484, 486 (Tex. App.—Fort Worth 1979, writ ref’d n.re.); see also
Zidell v. Bird, 692 S.W.2d 550, 557 (Tex. App.—Austin 1985, no writ) (discussing rule
for determining when negligence cause of action accrues).
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“Discovery Rule”: Before 1988, courts had declined to extend the “discovery rule”
to legal malpractice actions. Used most frequently in medical malpractice actions, the
rule begins the limitations period when the plaintiff discovers an injury if the plaintiff
could not know of the injury at the time it occurred.

In 1988 the supreme court imposed the discovery rule in legal malpractice cases. Willis
v. Maverick, 760 S.W.2d 642, 644 (Tex. 1988). In Willis, a husband and wife asked an
attorney friend to draft the property settlement agreement in their divorce. The first
draft of the agreement gave the wife the right to remain in the parties’ home until the
youngest child reached age eighteen. At the husband’s urging, the attorney deleted that
provision. The wife testified at trial that, despite the deletion, the attorney told her she
would still have to agree before the home could be sold. Less than a year after the
divorce, the husband sought partition of the home. Not surprisingly, the wife filed a
malpractice action against the attorney. The divorce decree was signed on November
19, 1979. The wife received notice of the partition attempt on September 18, 1980. The
malpractice suit was filed on December 21, 1981. The attorney argued that the statute
of limitations had expired because the date of injury was the date of divorce. The court
disagreed, holding that the statute of limitations for legal malpractice actions does not
begin to run until the claimant discovers or should have discovered through the exercise
of reasonable care and diligence the facts establishing the elements of his cause of
action. Mrs. Willis’s discovery date was the date of notice of the partition. Therefore,
the action was timely filed. The appellate court’s determination that the discovery rule
does not apply to legal malpractice was overruled.

In 1990 the supreme court reiterated that the discovery rule applies in a legal malprac-
tice cause of action. Burns v. Thomas, 786 S.W.2d 266, 267 (Tex. 1990).

A defendant seeking summary judgment based on limitations must prove when the
cause of action accrued and negate the discovery rule by proving as a matter of law that
there is no fact issue about whether the plaintiff discovered or should have discovered
the nature of the injury. The defendant bears the burden of negating the discovery rule
as a matter of law. Woodss v. William M. Mercer, Inc., 769 S.W.2d 515, 517 (Tex. 1988).

Statute Tolled While Underlying Lawsuit Appealed: When an attorney allegedly
commits malpractice while providing legal services in the prosecution or defense of a
claim that results in litigation, the statute of limitations on the malpractice claim against
the attorney is tolled until all appeals on the underlying claim are exhausted or the liti-
gation is otherwise finally concluded. Apex Towing Co. v. Tolin, 41 S.W.3d 118, 119
(Tex. 2001). Limitations are tolled for the second cause of action because the viability
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of the second cause of action depends on the outcome of the first. Hughes v. Mahaney
& Higgins, 821 S.W.2d 154, 157 (Tex. 1991).

Fraudulent Concealment: The running of the statute is tolled when the attorney
fraudulently conceals the negligence from the client. McClung v. Johnson, 620 S.W.2d
644, 647 (Tex. App.—Dallas 1981, writ ref’d n.r.e.) (failure to disclose tolls the statute
of limitations during attorney-client relationship, but tolling ceases when relationship
ends); Anderson v. Sneed, 615 S.W.2d 898, 902 (Tex. App.—EIl Paso 1981, no writ)
(attorney fraudulently concealed his failure to file personal injury case within limita-
tions period); Crean v. Chozick, 714 S.W.2d 61, 62-63 (Tex. App.—San Antonio 1986,
writ ref’d n.re.) (client’s allegations that attorney failed to disclose legal effect of
signed requests for admissions raised material fact issue on concealment, thus tolling
statute of limitations).

§ 1.24:2  Good-Faith Defense

The good-faith defense is the equivalent of the “error in judgment” rule. See section
1.22:2 above.

§ 1.24:3  Satisfaction

A malpractice action may be barred if the client’s claims are satisfied otherwise. For
example, when a client was able to receive all retirement benefits in a subsequent parti-
tion action against her ex-husband, summary judgment was granted to her attorney,
even though he failed to procure these benefits in the divorce. Perkins v. Barrera, 607
S.W.2d 3, 5-7 (Tex. App.—Tyler 1980, no writ).

§ 1.24:4  Other Defenses

Another defense an attorney may assert is contributory negligence. In a divorce settle-
ment, for example, relying on a client’s faulty information regarding marital assets may
not amount to malpractice. See Boley v. Boley, 506 S.W.2d 934 (Tex. App.—Fort Worth
1974, no writ). However, an attorney has been held liable for malpractice for relying on
a client’s faulty information in a personal injury action. See Cosgrove v. Grimes, 774
S.W.2d 662 (Tex. 1989).

A client’s agreement to hold the attorney harmless for any potential liability is not a
defense to a malpractice action. An attorney is generally prohibited from obtaining an

40



Ethics and Malpractice Considerations §1.25

agreement attempting to limit liability for legal malpractice. Tex. Disciplinary Rules
Prof’l Conduct R. 1.08(g).

§ 1.25  Potential Areas for Legal Liability

§ 1.25:1 Attorney’s Fees

A substantial proportion of all attorney-related litigation involves fee disputes. Usually
a lawsuit for fees results in a compulsory counterclaim for malpractice under Texas
Rule of Civil Procedure 97(a). See Goggin v. Grimes, 969 S.W.2d 135, 138 (Tex.
App.—Houston [14th Dist.] 1998, no pet.); CLS Associates, Ltd. v. AB, 762 S.W.2d
221, 224 (Tex. App.—Dallas 1988, no writ). See chapter 20 for further discussion.

§ 1.25:2  Failure to Advise Client of Legal Consequences of Acts

An Arkansas court upheld a malpractice judgment resulting from an attorney’s failure
in a divorce action to advise the wife of the consequences of executing a property settle-
ment without obtaining a lien on the husband’s property. She had no security for pay-
ments due under the settlement agreement, and the attorney was held liable for
payments on which the husband defaulted. Rhine v. Haley, 378 S.W.2d 655 (Ark.
1964).

COMMENT: During negotiations of a settlement, the attorney should be mindful of
identifying available assets to secure payments to be made to the client.

§ 1.25:3  Failure to Advise Client of Conflict of Interest

An attorney representing both parties in a divorce action may be liable to one spouse if
the settlement is uneven. In Ishmael v. Millington, 241 Cal. App. 2d 520, 50 Cal. Rptr.
592 (1966), the husband’s business attorney drew up a property settlement based solely
on the husband’s fraudulent assessment of the value of the property at approximately
one-tenth of its true value. The wife did not see the attorney before the hearing at which
the court approved the settlement. In holding the wife’s subsequent malpractice suit via-
ble, the court found that an attorney representing both spouses in a divorce has a duty to
advise them of the advantage of having separate counsel and to take affirmative action
to protect both parties’ interests. The court noted:
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The edge of danger gleams if the attorney has previously represented the
husband. A husband and wife at the brink of division of their marital assets
have an obvious divergence of interests. Representing the wife in an arm’s
length divorce, an attorney of ordinary professional skill would demand
some verification of the husband’s financial statement; or, at the minimum,
inform the wife that the husband’s statement was unconfirmed, that wives
may be cheated, that prudence called for investigation and verification.
Deprived of such disclosure, the wife cannot make a free and intelligent
choice.

Ishmael, 241 Cal. App. 2d at 527, 50 Cal. Reptr. at 596; see also “Friendly Divorces”
under section 1.13:2 above.

§ 1.25:4 Failure to Avoid Improper Entry of Judgment against Client

Allowing the entry of a judgment against a client without the client’s consent may be
legal malpractice. The attorney is liable for any damages imposed on the client as a
result of the improperly entered judgment. Montfort v. Jeter, 567 S.W.2d 498, 499-500
(Tex. 1978).

An attorney who negligently failed to appear or notify the client of the divorce trial set-
ting became liable to the client, whose spouse got custody of the children, the house, a
share of the family business, and alimony based on an inflated estimate of the client’s
worth. Warwick, Paul & Warwick v. Dotter, 190 So.2d 596 (Fla. Dist. Ct. App. 1966).

To pursue a legal malpractice action against an attorney who negligently allows a
default judgment to be entered, the client must establish that he both suffered monetary
loss and had a meritorious defense. Rice v. Forestier, 415 SW.2d 711, 713 (Tex.
App.—San Antonio 1967, writ ref’d n.r.e.).

§ 1.25:5 Failure to Convey Settlement Offer to Client

An attorney must inform clients of offers of settlement made by the opposing party. See
Tex. Disciplinary Rules Prof’l Conduct R. 1.02(a). There are certain exceptions. See
Tex. Disciplinary Rules Prof’l Conduct R. 1.02 cmts. 2, 3.

In Smiley v. Manchester Insurance & Indemnity Co., 375 N.E.2d 118 (Ill. 1978), an
attorney’s failure to convey a settlement agreement to his client was found to be negli-
gence as a matter of law.
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§ 1.25:6 Failure to Timely Pursue Client’s Claim

An attorney who negligently lets the statute of limitations run on a client’s cause of
action becomes liable for any amount the client could have collected from the original
defendant. Patterson & Wallace v. Frazer, 79 S.W. 1077, 1083 (Tex. App. 1904, no
writ); Fox v. Jones, 14 S.W. 1007 (Tex. App. 1889, no writ). “Missing the statute of
limitations is a classic example of negligence that any layperson can understand. No
expert testimony is necessary in such cases.” Mazuca & Associates v. Schumann, 82
S.W.3d 90, 97 (Tex. App.—San Antonio 2002, pet. denied).

§ 1.25:7 Inappropriate Relationships with Clients

The attorney who engages in sexual misconduct with a client is inviting disaster. The
only reported Texas case involving sexual misconduct by a lawyer is Kahlig v. Boyd,
980 S.W.2d 685 (Tex. App.—San Antonio 1998, pet. denied). Client, Kahlig, brought
suit against his former attorney, Boyd, based on fraud and a claim for deceptive trade
practices, after the client discovered that the attorney was having an affair with Kahlig’s
current wife during a custody case with a former wife. The trial court held that the attor-
ney’s behavior did not constitute fraud or a deceptive trade practice. The court of
appeals agreed, stating that “while we have determined that Boyd’s conduct does not
give rise to a legal remedy under the theories presented at trial under current Texas law,
substantial questions remain about the ethical propriety of Boyd’s conduct. The proper
forum to determine these ethical issues is the State Bar of Texas Grievance Commit-
tee.” See Kahlig, 980 S.W.2d at 691. The attorney was sanctioned by the Committee.

An attorney’s fee amounting to $3 million was forfeited because of an improper roman-
tic relationship between the attorney and client. The trial court described the conduct as
a serious breach of fiduciary duty. See Piro & Lilly, L.L.P. v. Sarofim, No. 01-00-00398-
CV, 2002 WL 538741, at *8-10 (Tex. App.—Houston [1st Dist.] Apr. 11, 2002) (not
designated for publication). There is ample authority for the forfeiture of the attorney’s
fee for breach of fiduciary duty. See Burrow v. Arce, 997 S.W.2d 229 (Tex. 1999).

§ 1.26  Procedures to Help Avoid Malpractice Actions

Attorneys for the Texas Lawyers’ Insurance Exchange advise that attorneys who follow
the procedures described below can reduce the chances of facing a malpractice claim.
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§ 1.26:1 Calendaring System

To avoid missing important deadlines, every firm should have an effective calendaring
system that includes all cases the firm handles, not just those in the litigation section.
Deadlines are crucial to all types of law practice. For example, one attorney postponed
drafting a will for so long that the testator died, and the expected beneficiary sued for
malpractice. See Estate of Arlitt v. Paterson, 995 S.W.2d 713 (Tex. App.—San Antonio
1999, writ denied). When a tickler system is set up so that every file comes up for regu-
lar review, problems like this can be avoided. Files coming up for review may need no
action other than being “retickled,” but the review provides the attorney a good occa-
sion to write the client that things are proceeding as expected or to explain why no
immediate action is necessary. The system also provides incentive to make progress on
files that are not urgent and would otherwise remain idle for too long.

§ 1.26:2 Nonengagement Letters

Attorneys should always write nonengagement letters when they decline or withdraw
from employment and should keep a permanent file of these letters. This practice can
eliminate many potential malpractice actions based on claims that an attorney failed to
pursue a claim for a client. See form 2-3 and the practice notes in section 2.2 in this
manual.

§ 1.26:3 File Retention

Complete records of trust account funds and other property should be kept by the law-
yer and preserved for a period of five years after termination of the representation. Tex.
Rules Disciplinary P. R. 17.10; Tex. Disciplinary Rules Prof’l Conduct R. 1.14(a). A
court of appeals has held that the term other properties, as used in the disciplinary rules,
includes the client’s papers and other documents that the lawyer has in his file. Hebisen
v. State, 615 S.W.2d 866, 868 (Tex. App.—Houston [1st Dist.] 1981, no writ). Also,
files concerning clients who refused legal advice should be maintained and should con-
tain a copy of the letter to the client detailing advice given, reasons for the advice, and
confirmation that the client declined to accept the advice.

COMMENT: It may be inappropriate for the attorney to destroy the client’s file.
Because the attorney is the agent of the client, the work product generated by the attor-
ney in representing the client belongs to the client. In re George, 28 S.W.3d 511, 516
(Tex. 2000). Moreover, information contained in the file may become necessary after
several years, as in the case of QDROs.
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§ 1.26:4 Problems When Firms Break Up

When a firm breaks up or when one or more members leave, confusion may arise over
which attorneys retain which clients. To avoid such confusion, the firm should contact
every client who will be affected, confirm which attorney the client wishes to retain,
and preserve the agreement in writing. This procedure can avert the frequent potential
for malpractice that occurs when an attorney leaves a firm without arranging for some-
one to handle a file, to the legal detriment of the client. See also section 1.13 above.

§ 1.26:5 Supervision of Support Staff and New Associates

Attorneys need to supervise their support staff and new associates closely. If, for exam-
ple, a law clerk arrives at the wrong answer to an important question, the attorney is the
one who will take the wrong action and face a possible malpractice suit. Clerks should
be told to document their research so that its accuracy can be verified, and new secretar-
ies should be responsible for filing petitions only when the attorney is certain that they
know where and by when to file them. In short, all personnel must know both substan-
tively and procedurally what their jobs require. Careful screening and interviewing of
applicants can help, of course, as can hiring only professional secretaries and parale-
gals. Instruction and training of support staff in the area of security and confidentiality
of client information is critical.

For a detailed discussion on this issue, see Edward L. Wilkinson, Supervising Lawyers,
Supervised Lawyers, and Nonlawyer Assistants—Ethical Responsibilities under the
State Bar Rules, 64 Tex. B.J. 452 (2001); see also Tex. Disciplinary Rules Prof’l Con-
duct R. 5.01-.03.

§ 1.26:6 Avoiding Overload

Many malpractice suits result from mistakes made during periods of personal stress,
and some attorneys let themselves become overextended or burdened with too many
cases and other responsibilities so that they lose both perspective and effectiveness. For
their clients’ sake as well as their own, many attorneys would be wise to slow down the
pace and offer each other support when signs of stress, such as abuse of alcohol or other
drugs, become evident. The Texas Lawyers’ Assistance Program, which may be con-
tacted at 1-800-343-8527, is an excellent resource for obtaining immediate peer support
for lawyers whose lives or practices are suffering because of physical or mental illness,
including substance abuse or emotional distress. All information provided to the Texas
Lawyers’ Assistance Program is confidential.
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§ 1.27  Standard of Care for Specialists

All Texas attorneys, whether specialized or not, appear now to be under the same stan-
dard of care. However, attorneys who have been board certified as specialists in Texas
and who hold themselves out to the public as specialists may eventually be held to a
higher standard, perhaps the same standard of care as that applied to similar specialists
in other fields.

Texas courts have held in medical malpractice cases that specialists must exercise a
higher degree of skill than that of general practitioners. King v. Flamm, 442 S.W.2d
679, 681 (Tex. 1969).

At least one other jurisdiction has held legal specialists to a higher standard of care than
the ordinary practitioner. In Wright v. Williams, 47 Cal. App. 3d 802, 810, 121 Cal.
Rptr. 194, 199 (1975), the California court of appeals held the following:

One who holds himself out as a legal specialist performs in similar circum-
stances to other specialists but not to general practitioners of the law. We
thus conclude that a lawyer holding himself out to the public and the profes-
sion as specializing in an area of the law must exercise the skill, prudence,
and diligence exercised by other specialists of ordinary skill and capacity
specializing in the same field.

The case involved a maritime law specialist.

§ 1.28  Standard of Care for Court-Appointed Representatives

See chapter 13 of this manual for discussion of the standard of care for ad litems and
amicus attorneys.

§ 1.29  Attorney Professional Liability Insurance

Professional liability insurance most often chosen by attorneys is known as a “claims
made and reported policy.” This type of policy provides coverage for those claims made
against the named insured and reported during the period while the policy is in effect.
The definitions of some important terms in this type of coverage follow.

Insured means the insured named in the policy, any past or present partner, officer,
director, member of a professional association, stockholder, employee, independent
contractor, or of counsel as respects professional services rendered on behalf of the
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named insured. Attorneys who retire from the named insured are also covered. Cover-
age is available for members of prior law firms and predecessor firms.

Covered conduct means any claims arising out of the conduct of the insured’s profes-
sion as a lawyer or as a lawyer acting as an arbitrator, as a mediator, as a notary public,
as an officer of any bar association, and in certain other capacities. The insured is also
covered when acting in the capacity of a lawyer as an administrator, executor, guardian,
or trustee.

Liability limits are stated in the policy declarations and include damages, attorney’s
fees, other fees and costs, and expenses of investigating the claim.

Deductible is stated in the declarations, is applied to each claim, and is paid by the
insured. It is first applied to the claims expenses with the remainder, if any, applied to
the damages.

Disciplinary proceedings are covered by the policy, and the insured is indemnified for
any reasonable fees, costs, and expenses incurred in responding to them.

Extended reporting period coverage allows the insured to purchase, for an additional
premium, extended reporting period coverage for one, two, or three years or for an
unlimited period after the insured separates from the named insured firm.

[Section 1.30 is reserved for expansion.]

V. Ineffective Assistance of Counsel

§ 1.31  Right to Effective Assistance of Counsel

There is a statutory right to counsel for indigent parents in cases filed by a governmen-
tal entity seeking termination of the parent-child relationship or the appointment of a
conservator of a child. See Tex. Fam. Code § 107.013(a)(1). More importantly, there is
a right to effective assistance of counsel in such termination cases. In re M.S., 115
S.W.3d 534, 544 (Tex. 2003). The Fort Worth court of appeals observed that “[i]t would
seem a useless gesture on the one hand to recognize the importance of counsel in termi-
nation proceedings, as evidenced by the statutory right to appointed counsel, and, on the
other hand, not require that counsel perform effectively.” See In re K.L., 91 SW.3d 1,
13 (Tex. App.—Fort Worth 2002, no pet.).
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COMMENT: Although the doctrine of ineffective assistance of counsel has not previ-
ously been applied in nongovernmental termination cases, the trend seems to point in
that direction.

§ 1.32  Standard for Determining Effective Assistance

The criminal case standard regarding assistance of counsel applies equally in termina-
tion cases. In re M.S., 115 S.W.3d 534, 545 (Tex. 2003). In a criminal law context, the
test for determining whether a defendant has been accorded ineffective assistance of
counsel was announced by the United States Supreme Court in Strickland v. Washing-
ton, 466 U.S. 668 (1984):

First the defendant must show that counsel’s performance was deficient.
This requires showing that counsel made errors so serious that counsel was
not functioning as the “counsel” guaranteed the defendant by the Sixth
Amendment. Second, the defendant must show that the deficient perfor-
mance prejudiced the defense. This requires showing that counsel’s errors
were so serious as to deprive the defendant of a fair trial, a trial whose result
is reliable . . . . [T]he proper standard for attorney performance is that of rea-
sonably effective assistance.

Strickland, 466 U.S. at 687.

In determining whether counsel’s performance in a particular case is deficient, the court
must take into account all of the circumstances surrounding the case and primarily
focus on whether counsel performed in a “reasonably effective” manner. /n re M.S., 115
S.W.3d at 545. Counsel’s performance falls below acceptable levels of performance
when the “representation is so grossly deficient as to render proceedings fundamentally
unfair . . . .” Brewer v. State, 649 S.W.2d 628, 630 (Tex. Crim. App. 1983). In evaluat-
ing attorney performance, courts must give great deference to counsel’s performance,
indulging “a strong presumption that counsel’s conduct falls within the wide range of
reasonable professional assistance,” including the possibility that counsel’s actions are
strategic. Strickland, 466 U.S. at 689. The challenged conduct will constitute ineffec-
tive assistance only when “the conduct was so outrageous that no competent attorney
would have engaged in it.” Garcia v. State, 57 S.W.3d 436, 440 (Tex. Crim. App. 2001).
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§ 1.33  Proof of Ineffective Assistance

The appellant has the burden of proving ineffective assistance of counsel by a prepon-
derance of the evidence. Thompson v. State, 9 S.W.3d 808, 813 (Tex. Crim. App. 1999).
An assertion of ineffective assistance will be sustained only if the record affirmatively
supports such a claim. See Ex parte Ewing, 570 S.W.2d 941, 943 (Tex. Crim. App.
1978). When the record is silent as to defense counsel’s subjective motivations, courts
will ordinarily presume that the challenged action might be considered sound trial strat-
egy. Rylander v. State, 101 S.W.3d 107, 11011 (Tex. Crim. App. 2003). In determining
claims of ineffective assistance, courts will not indulge in speculation. See Jackson v.
State, 877 S.W.2d 768, 771 (Tex. Crim. App. 1994). An error in trial strategy will be
deemed inadequate representation only if counsel’s actions are without any plausible
basis. See Ex parte Ewing, 570 S.W.2d at 945; Thomas v. State, 886 S.W.2d 388, 392
(Tex. App.—Houston [1st Dist.] 1994, pet. ref’d).

In Bermea v. Texas Department of Family & Protective Services, 265 S.W.3d 34, 43
(Tex. App.—Houston [1st Dist.] 2008, pet. denied), the court of appeals held that the
failure to file a statement of the point or points on which a party intends to appeal con-
stitutes deficient conduct by the attorney, which satisfies the first prong of the test
announced in Strickland v. Washington, 466 U.S. 668 (1984). However, the second
prong of the Strickland test requires a showing that the results of the proceedings would
have been different if the party had effective counsel.

§ 1.34  Presumptions against Ineffective Assistance

The review of defense counsel’s representation is highly deferential and presumes that
counsel’s actions fell within a wide range of reasonable professional assistance. Bone v.
State, 77 S.W.3d 828, 833 (Tex. Crim. App. 2002). The appellant must overcome the
presumption that counsel’s actions might be considered sound trial strategy. Stafford v.
State, 813 S.W.2d 503, 506 (Tex. Crim. App. 1991). Without a record to explain trial
counsel’s rationale, there is a “strong presumption that counsel was competent.” Perez
v. State, 56 S.W.3d 727, 730-31 (Tex. App.—Houston [14th Dist.] 2001, pet. ref’d).

[Sections 1.35 through 1.40 are reserved for expansion.]
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VI. Texas Deceptive Trade Practices—Consumer
Protection Act Liability

§ 1.41  Application of Act to Legal Services

There is a professional services exemption to the Deceptive Trade Practices—Consumer
Protection Act (DTPA). “Nothing in this subchapter shall apply to a claim for damages
based on the rendering of a professional service, the essence of which is the providing
of advice, judgment, opinion, or similar professional skill.” Tex. Bus. & Com. Code
§ 17.49(c).

However, the section also provides exceptions to the exemption. The following acts
would bring professional services back into the DTPA: an express misrepresentation of
a material fact that cannot be characterized as advice, judgment, or opinion; a failure to
disclose information in violation of Tex. Bus. & Com. Code § 17.46(b)(24); an uncon-
scionable action or course of action that cannot be characterized as advice, judgment, or
opinion; or a breach of an express warranty that cannot be characterized as advice,
judgment, or opinion. Tex. Bus. & Com. Code § 17.49(c)(1)~(4). These exceptions
apply to an action against both a professional rendering services and any entity that
could be held vicariously liable for the professional’s conduct. Tex. Bus. & Com. Code
§ 17.49(d).

§ 1.42  Statute of Limitations

All DTPA actions must be brought within two years of the date on which the act or
practice occurred or within two years after the consumer discovered or reasonably
should have discovered the act or practice. This period may be extended for 180 days if
the plaintiff proves that failure to timely commence the action was caused by the defen-
dant’s knowingly engaging in conduct solely calculated to induce the plaintiff to refrain
from or postpone commencing the action. Tex. Bus. & Com. Code § 17.565.

[Sections 1.43 through 1.50 are reserved for expansion. ]
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VII. Grievances

§1.51 Grievance Procedure

A grievance may be filed with the State Bar by any person who believes that a rule of
professional conduct has been violated by an attorney. In most cases, grievances must
be filed within four years from the time of the alleged act of misconduct. See Tex. Rules
Disciplinary P. R. 17.06.

When a complainant signs the grievance form, the attorney-client privilege is waived in
order for the chief disciplinary counsel to investigate the complaint. See Tex. R. Evid.
503(d)(3); Tex. Disciplinary Rules Prof’l Conduct R. 1.05.

The chief disciplinary counsel shall within thirty days examine each grievance received
to determine whether it constitutes an inquiry, a complaint, or a discretionary referral. If
the grievance is determined to constitute a complaint, the attorney (respondent) shall be
provided a copy of the complaint with notice to respond in writing to the allegations in
the complaint. The attorney shall deliver the response to both the office of the chief dis-
ciplinary counsel and the complainant within thirty days after receipt of the notice. See
Tex. Rules Disciplinary P. R. 2.10. Failure to respond to a complaint is a separate viola-
tion of the disciplinary rules. Tex. Disciplinary Rules Prof’l Conduct R. 8.04(a)(8). For
example, an attorney’s failure to respond to four disciplinary complaints warranted dis-
barment. Rangel v. State Bar of Texas, 898 S.W.2d 1, 3-4 (Tex. App.—San Antonio
1995, no writ).

The chief disciplinary counsel will investigate the complaint to determine whether there
is just cause. The determination must generally be made within sixty days of the date
the respondent’s response to the complaint is due but may be extended under certain
circumstances. The chief disciplinary counsel may set a complaint for an investigatory
hearing, a nonadversarial proceeding that may be conducted by teleconference and is
strictly confidential. The investigatory hearing may result in a sanction negotiated with
the respondent or in the chief disciplinary counsel’s dismissing the complaint or finding
just cause. Tex. Rules Disciplinary P. R. 2.12.

On investigation, if the chief disciplinary counsel determines that just cause does not
exist to proceed on the complaint, the chief disciplinary counsel shall place the com-
plaint on a summary disposition panel docket, which may be conducted by teleconfer-
ence. At the summary disposition panel docket, the chief disciplinary counsel will
present the complaint together with any information, documents, evidence, and argu-
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ment deemed necessary and appropriate by the chief disciplinary counsel, without the
presence of the complainant or respondent. The summary disposition panel shall deter-
mine whether the complaint should be dismissed or should proceed. If the panel dis-
misses the complaint, both the complainant and respondent will be notified. There is no
appeal from a determination by the summary disposition panel. All complaints pre-
sented to the summary disposition panel and not dismissed will proceed in accordance
with rules 2.14 and 2.15. The fact that a complaint was placed on the summary disposi-
tion panel docket and not dismissed is wholly inadmissible for any purpose in the
instant or any subsequent disciplinary proceeding or disciplinary action. Tex. Rules
Disciplinary P. R. 2.13.

Files of dismissed disciplinary proceedings will be retained for 180 days, after which
time they may be destroyed. No permanent record will be kept of complaints dismissed
except to the extent necessary for statistical reporting purposes. Tex. Rules Disciplinary
PERG2316D):

For each complaint not dismissed after an investigatory hearing, resolved through a
negotiated judgment entered by an investigatory panel, or dismissed by a summary dis-
position panel, the chief disciplinary counsel shall give the respondent written notice of
the acts or omissions engaged in by the respondent and of the Texas Disciplinary Rules
of Professional Conduct that the chief disciplinary counsel contends are violated by the
alleged acts or omissions. Tex. Rules Disciplinary P. R. 2.14D.

A respondent given written notice of the allegations and rule violations complained of,
in accordance with rule 2.14, shall notify the chief disciplinary counsel whether the
respondent seeks to have the complaint heard in a district court of proper venue, with or
without a jury, or by an evidentiary panel of the committee. The election must be in
writing and served on the chief disciplinary counsel no later than twenty days after the
respondent’s receipt of written notification pursuant to rule 2.14. If the respondent
timely elects to have the complaint heard in a district court, the matter will proceed in
accordance with part III of the Texas Rules of Disciplinary Procedure. If the respondent
timely elects to have the complaint heard by an evidentiary panel or fails to timely file
an election, the matter will proceed in accordance with the rules governing hearings
before and imposition of sanctions by an evidentiary panel. Tex. Rules Disciplinary P.
R. 2.15; see also Tex. Rules Disciplinary P. R. 2.17, 15.01-.09.

The respondent or the commission may appeal the judgment of the evidentiary panel to
the Board of Disciplinary Appeals. Tex. Rules Disciplinary P. R. 2.23. An appeal from
the decision of the Board of Disciplinary Appeals on an evidentiary proceeding is to the
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Supreme Court of Texas in accordance with Tex. Rules Disciplinary P. R. 7.11. Tex.
Rules Disciplinary P. R. 2.27. If the complaint is heard in a district court, the judgment
may be appealed as in civil cases generally. Tex. Rules Disciplinary P. R. 3.15.

[Sections 1.52 through 1.60 are reserved for expansion.]

VIII. Useful Websites

§ 1.61 Useful Websites
The following websites contain information relating to the topic of this chapter:

American Bar Association Model Rules of Professional Conduct (§ 1.6)
www.americanbar.org/groups/professional_responsibility/publications/
model_rules_of professional conduct/

Ethics Opinions issued by the Professional Ethics Committee of the Supreme Court of

Texas (§ 1.5)
www.legalethicstexas.com/Ethics-Resources/Opinions.aspx

State Bar Rules (§ 1.3)
www.legalethicstexas.com/Ethics-Resources/Rules.aspx

Texas Code of Ethics and Professional Responsibility for Legal Assistants (§ 1.7)
https: /txpd.org/ethics-pages/professional-ethics-and-the-paralegal/
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Chapter 2

Attorney-Client Relationship and
Communications

§2.1 Communications about Legal Consequences

One of the foremost problems in the area of family law is the attorney’s failure to com-
pletely inform his client of all legal consequences. The client should be fully informed
of all legal consequences, and, if in the lawyer’s judgment a proposed settlement would
be unwise, it is the lawyer’s ethical duty to so inform the client.

Rule 1.03 of the Texas Disciplinary Rules of Professional Conduct addresses the matter
of communication of information from the lawyer to the client. The rule provides that a
lawyer shall keep a client reasonably informed about the status of a matter and
promptly comply with reasonable requests for information and shall explain a matter to
the extent reasonably necessary to permit the client to make informed decisions regard-
ing the representation. Tex. Disciplinary Rules Prof’l Conduct R. 1.03.

Further guidance concerns the adequacy of communication between lawyer and client
under varying circumstances. Tex. Disciplinary Rules Prof’l Conduct R. 1.03 cmt.
Comment 5 concerns communication with a client with diminished capacity, a topic
discussed in section 2.11 below.

§2.2 Initial Consultation

The initial consultation between the lawyer and the client may or may not lead to ongo-
ing representation. If a continuing attorney-client relationship is formed, an agreement
for legal services should be signed. Without an agreement, there can be uncertainty and
misunderstanding.

A fee agreement for the initial consultation can eliminate uncertainty by clearly defin-
ing the nature of the first meeting and stating what conditions must be satisfied if there
will be a continuing attorney-client relationship. The agreement should require a fee for
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the initial conference and clearly state that a separate written agreement will be required
as evidence of the subsequent employment.

If there will not be a continued relationship, a nonengagement letter is advisable to
emphasize that the lawyer will not accept the employment. In a Texas Lawyers’ Insur-
ance Exchange case, an attorney tentatively accepted a personal injury case. After eval-
uating the case further, the attorney returned the file to the client and told the client he
would not accept the case. The client sued the attorney after the statute of limitations on
the personal injury claim ran, and, because of the absence of a nonengagement letter, a
weak personal injury claim resulted in a substantial loss to the insurer for negligence on
the part of this attorney. See 46 Tex. B.J. 998 (1983); see also the discussion of griev-
ance and malpractice problems in chapter 1 of this manual.

§23 Attorney’s Fees

In Archer v. Griffith, 390 S.W.2d 735, 739 (Tex. 1964), the court noted that, because of
the confidential relationship, courts “scrutinize with jealousy” all contracts for compen-
sation made between attorney and client while the relationship exists. “There is a pre-
sumption of unfairness or invalidity attaching to the contract, and the burden of
showing its fairness and reasonableness is on the attorney.” Archer, 390 S.W.2d at 739.
The presumption applies only if the contract for compensation was made while the
attorney-client relationship was in existence.

For discussion of the various ethical and practical aspects of setting, contracting for,
proving up, and collecting attorney’s fees, see chapter 20 of this manual.

§24 Tax Deduction for Attorney’s Fees

The provisions in effect for tax years before 2018 that allowed deduction of appropriate
attorney’s fees in cases in which the attorney has actually given tax advice to the client
or fees expended for the production or collection of taxable income (for example, ali-
mony) under 26 U.S.C. § 212(1), (3) have been temporarily suspended.

These and other “miscellaneous deductions” are not allowed for any taxable year begin-
ning after December 31, 2017, and before January 1, 2026. 26 U.S.C. § 67(g), as added
by Tax Cuts and Jobs Act, Pub. L. No. 115-97, § 11045, 131 Stat. 2054 (2017).
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825 Death of Client

An attorney-client relationship terminates on the death of the client. However, when
property issues remain, the attorney may still act on behalf of the client. Murphy v.
Murphy, 21 S.W.3d 797, 798 (Tex. App.—Houston [1st Dist.] 2000, no pet.) (per
curiam). There is no reported case regarding whether an attorney may continue acting
on behalf of a client in a suit affecting the parent-child relationship.

§2.6 Limited Representation by Attorney

Unless the representation is terminated, “a lawyer should carry through to conclusion
all matters undertaken for a client.” Tex. Disciplinary Rules Prof’l Conduct R. 1.02
cmt. 6. A statement of representation in “family law matters” is ambiguous and could
lead to problems concerning the nature of the representation. Any doubts about the
scope of representation should be clarified by the lawyer.

A lawyer may limit the scope, objectives, and general methods of the representation if
the client consents after consultation. Tex. Disciplinary Rules Prof’l Conduct R.
1.02(b). The employment agreement should carefully state the scope of the attorney’s
representation and exclude, in writing, areas of nonrepresentation. For example, the
employment agreement for a divorce case might state that the attorney agrees to “repre-
sent client in a divorce from spouse and related matters of grounds for divorce, division
of property, and conservatorship of children through trial and signing of final judgment.
Legal representation does not include title searches of property, defense of claims of
creditors, preparation of wills, probate, corporate or partnership matters, tort claims,
criminal defense, and appeals.”

A provision in the attorney-client contract that authorizes an attorney to settle a client’s
case without the client’s consent violates rule 1.02(a)(1) of the Texas Disciplinary Rules
of Professional Conduct, rendering the entire contract voidable at the client’s option.
Sanes v. Clark, 25 S.W.3d 800, 805 (Tex. App.—Waco 2000, pet. denied). Similarly, a
provision prohibiting settlement without the attorney’s consent violates rule 1.02(a)(2),
and the contract is likewise voidable at the client’s option. Lopez v. Maldonado, No. 13-
15-00042-CV, 2016 WL 8924108, at *3 (Tex. App.—Corpus Christi-Edinburg Dec.
21, 2016, no pet.) (mem. op.).

A party is not entitled to “hybrid representation” by being simultaneously self-repre-
sented and represented by an attorney. /n re S.V., 599 S.W.3d 25, 44 (Tex. App.—Dallas
2017, pet. denied).
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8§ 2.7 Arbitration Provisions in Employment Contract

Agreements to arbitrate fee disputes between lawyers and clients have been encouraged
by bar associations for years. See ABA Model Rules of Arbitration (1995). Comment
19 to rule 1.04 endorses the arbitration of fee disputes and states: “If a procedure has
been established for resolution of fee disputes, such as an arbitration or mediation pro-
cedure established by a bar association, the lawyer should conscientiously consider sub-
mitting to it.” Tex. Disciplinary Rules Prof’l Conduct R. 1.04 cmt. 19.

The attorney-client employment contract should never contain an agreement to arbitrate
malpractice disputes or grievance disputes. Prospectively limiting a lawyer’s liability to
a client for malpractice is strictly controlled by rule 1.08(g):

A lawyer shall not make an agreement prospectively limiting the lawyer’s
liability to a client for malpractice unless permitted by law and the client is
independently represented in making the agreement, or settle a claim for
such liability with an unrepresented client or former client without first
advising that person in writing that independent representation is appropriate
in connection therewith.

Tex. Disciplinary Rules Prof’l Conduct R. 1.08(g).

There is a conflict of authority regarding the enforceability of a provision in a legal ser-
vices contract requiring the arbitration of a malpractice claim. Two cases approve
enforcement of arbitration clauses even if they are contained in a legal services con-
tract: Henry v. Gonzalez, 18 S.W.3d 684, 691-92 (Tex. App.—San Antonio 2000, pet.
dism’d by agr.), and Tanox, Inc. v. Akin, Gump, Strauss, Hauer & Feld, L.L.P., 105
S.W.3d 244 (Tex. App.—Houston [14th Dist.] 2003, pet. denied). However, In re Godt,
28 S.W.3d 732, 738-39 (Tex. App.—Corpus Christi-Edinburg 2000, orig. proceeding),
holds to the contrary. See also Jean Fleming Powers, Ethical Implications of Attorneys
Requiring Clients to Submit Malpractice Claims to ADR, 38 S. Tex. L. Rev. 625 (1997).

When the attorney and client agree to arbitrate and the agreement encompasses the
claims asserted, the trial court must compel arbitration and stay litigation pending arbi-
tration. See Tex. Civ. Prac. & Rem. Code § 171.021; Meyer v. WMCO-GP, LLC, 211
S.W.3d 302, 305 (Tex. 2006). However, unconscionable contracts, whether relating to
arbitration or not, are not enforceable under Texas law. In re Poly-America, L.P., 262
S.W.3d 337, 348 (Tex. 2008). “The determination that a contract or term is or is not
unconscionable is made in light of its setting, purpose, and effect. Relevant factors
include weaknesses in the contracting process like those involved in more specific rules
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as to contractual capacity, fraud, and other invalidating causes; the policy overlaps with
rules which render particular bargains or terms unenforceable on grounds of public pol-
icy.” In re Poly-America, 262 S.W.3d at 348-49 (quoting Restatement (Second) of Con-
tracts § 208 cmt. a (1979)).

Provisions that one or more specified disputes are excepted from arbitration do not sim-
ply make the agreement so one-sided as to be unconscionable. See In re FirstMerit
Bank, 52 S.W.3d 749, 757-58 (Tex. 2001) (orig. proceeding). In fact, excluding a claim
by a law firm for the recovery of its fees and expenses is expressly allowed. See
Royston, Rayzor, Vickery & Williams, LLP v. Lopez, 467 S.W.3d 494, 501-02 (Tex.
2015).

§2.8 Client Information

§ 2.8:1  Gathering Information

The attorney representing the client in a divorce case must obtain information regarding
all issues in the case. To properly develop the issues, do the required research, obtain
witnesses, hire experts, and prepare the client, the attorney must acquire the information
as early in the case as possible.

§ 2.8:2  Information Regarding Property

In a divorce case, the court is required to make a just and right division of the estate of
the parties. Tex. Fam. Code § 7.001. The estate of the parties includes only community
property. See Cameron v. Cameron, 641 S.W.2d 210, 213 (Tex. 1982); Eggemeyer v.
Eggemeyer, 554 S.W.2d 137, 139 (Tex. 1977). Moreover, the court may not award the
separate property of one spouse to the other spouse. See Eggemeyer, 554 S.W.2d at
140. Thus, it is critical to obtain enough information about each property to present evi-
dence to enable the court to make a just and right division and also to confirm separate
property to its owner.

§ 2.8:3  Information Regarding Taxes

In ordering the division of the estate of the parties on dissolution, the court may con-
sider whether an asset will be subject to taxation and, if so, when the tax will be
required to be paid. Tex. Fam. Code § 7.008. In order to present relevant evidence to the
court to make appropriate adjustments for hypothetical taxes, the attorney must obtain
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data necessary to assist the court in determining tax consequences resulting from the
decision to divorce.

Income Taxes: Adjustments for income taxes to be paid on the receipt of retirement
benefits and the exercise of stock options is relevant in the valuation of those properties.

Capital Gains Taxes: A gain realized from selling or trading stocks, bonds, real
estate, or other investment property may be taxed. The amount of capital gains tax that
would be paid in the event of sale could be relevant to determine a just and right divi-
sion.

§ 2.8:4  Social Security and Driver’s License Numbers

Three Texas statutes give direction for handling a person’s Social Security and driver’s
license numbers.

The Family Code requires that all final parent-child relationship orders except those
under Code chapters 161 (termination) and 162 (adoption) contain the Social Security
number and driver’s license number of each party to the suit, including the child, except
that the child’s Social Security number or driver’s license number is not required if such
a number has not been assigned. See Tex. Fam. Code § 105.006(a)(1).

The Civil Practice and Remedies Code requires that a party’s initial pleadings contain
the last three numbers of a party’s Social Security number and driver’s license number.
See Tex. Civ. Prac. & Rem. Code § 30.014.

Finally, the Business and Commerce Code states that a person may not require an indi-
vidual to reveal his or her Social Security number to obtain services unless the person
furnishing the services adopts a privacy policy, makes the policy available to the indi-
vidual, and maintains the confidentiality and security of the number so obtained. Tex.
Bus. & Com. Code § 501.052(a). The privacy policy must include how personal infor-
mation is collected, how and when the information is used, how the information is pro-
tected, who has access to the information, and how the information is disposed of. Tex.
Bus. & Com. Code § 501.052(b). A violation of subsection (a) may result in a civil pen-
alty of up to $500 for each calendar month during which a violation occurs. Tex. Bus. &
Com. Code § 501.053.

COMMENT: See section 6 in the Introduction in volume 1 of this manual (forms) con-
cerning requirements for the protection of this sensitive data in documents that are filed
with the court.
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§ 2.8:5  Requirement to Report Party’s Current Address

In a civil case filed in a district court, county court, statutory county court, or statutory
probate court, each party or the party’s attorney must provide the clerk of the court with
written notice of the party’s name and current residence or business address, unless the
party has not appeared or answered in the case. The notice must be provided when the
party files its initial pleading with the court or not later than the seventh day after the
date the clerk requests the information. If the party’s address changes during the case,
the party or the attorney must provide the clerk written notice of the new address. Fail-
ure to provide the notice may be punished by a fine unless the party or the attorney
could not reasonably have obtained and provided the information. Tex. Civ. Prac. &
Rem. Code § 30.015.

§2.8:6  Duty to Maintain Confidences and Secrets of Clients

An attorney cannot represent both parties in the same litigation and comply with ethical
obligations. See Tex. Disciplinary Rules Prof’l Conduct R. 1.06(a). An attorney has the
duty to maintain his clients’ confidences and secrets. See Tex. Disciplinary Rules Prof’l
Conduct R. 1.05. The rule is couched in terms of “confidential information,” which
includes both “privileged information” and “unprivileged client information.” “Privi-
leged information” is information of a client protected by the attorney-client privilege
of Tex. R. Evid. 503 or by the principles of attorney-client privilege governed by Fed.
R. Evid. 501. “Unprivileged client information™ means all information relating to a cli-
ent or furnished by the client, other than privileged information, acquired by the attor-
ney during the course of or by reason of the representation of the client.

A lawyer may reveal confidential information under the following conditions:

1. When the lawyer has been expressly authorized to do so in order to carry out
the representation.

2. When the client consents after consultation.

3. To the client, the client’s representatives, or the members, associates, and
employees of the lawyer’s firm, except when otherwise instructed by the client.

4. When the lawyer has reason to believe it is necessary to do so in order to com-
ply with a court order, the Texas Disciplinary Rules of Professional Conduct, or
other law.
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5. To the extent reasonably necessary to enforce a claim or establish a defense on
behalf of the lawyer in a controversy between the lawyer and the client.

6. To establish a defense to a criminal charge, civil claim or disciplinary complaint
against the lawyer or the lawyer’s associates based upon conduct involving the
client or the representation of the client.

7.  When the lawyer has reason to believe it is necessary to do so in order to pre-
vent the client from committing a criminal or fraudulent act.

8. To the extent revelation reasonably appears necessary to rectify the conse-
quences of a client’s criminal or fraudulent act in the commission of which the
lawyer’s services had been used.

9. To secure legal advice about the lawyer’s compliance with the Texas Disci-
plinary Rules of Professional Conduct.

10. When the lawyer has reason to believe it is necessary to do so in order to pre-
vent the client from dying by suicide.

Tex. Disciplinary Rules Prof’l Conduct R. 1.05(c).

An attorney may reveal unprivileged client information when the attorney is impliedly
authorized to do so in order to carry out the representation or when the attorney has rea-
son to believe it is necessary to do so in order to carry out the representation effectively,
to defend the attorney or the attorney’s employees or associates against a claim of
wrongful conduct, to respond to allegations in any proceeding concerning the attorney’s
representation of the client, or to prove the services rendered to a client, or the reason-
able value of the services, or both, in an action against another person or organization
responsible for the payment of the fee for services rendered to the client. Tex. Disci-
plinary Rules Prof’l Conduct R. 1.05(d).

If an attorney has confidential information clearly establishing that a client is likely to
commit a criminal or fraudulent act that is likely to result in death or substantial bodily
harm to a person, the attorney shall reveal confidential information to the extent revela-
tion of the information reasonably appears necessary to prevent the client from commit-
ting the act. Tex. Disciplinary Rules Prof’l Conduct R. 1.05(¢).

In all other situations, the attorney’s obligation is to dissuade the client from commit-
ting the crime or fraud or to persuade the client to take corrective action. Tex. Disci-
plinary Rules Prof’l Conduct R. 1.05 cmt. 18. If the threatened crime or fraud is likely
to have the less serious result of substantial injury to the financial interests or property
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of another, the attorney is not required to reveal preventive information but may do so.
See Tex. Disciplinary Rules Prof’l Conduct R. 1.05(c)(7), (c)(8).

Comment 14 to rule 1.05 notes the following:

Although preventive action is permitted by paragraphs (c) and (d), failure to
take preventive action does not violate those paragraphs. But see paragraphs
(e) and (f). Because these rules do not define standards of civil liability of
lawyers for professional conduct, paragraphs (c) and (d) do not create a duty
on the lawyer to make any disclosure and no civil liability is intended to
arise from the failure to make such disclosure.

Tex. Disciplinary Rules Prof’l Conduct R. 1.05 cmt. 14.
The same statement is not made with regard to paragraphs (e) and (f).

An attorney shall also reveal confidential information when required to do so by rules
3.03(a)(2), 3.03(b), and 4.01(b). Tex. Disciplinary Rules Prof’l Conduct R. 1.05(f).
Rule 3.03(a)(2) states that an attorney shall not knowingly fail to disclose a fact to a tri-
bunal when disclosure is necessary to avoid assisting a criminal or fraudulent act. Tex.
Disciplinary Rules Prof’l Conduct R. 3.03(a)(2). Rule 3.03(b) states that if an attorney
discovers that he has offered material evidence that is false, the attorney shall make a
good-faith effort to persuade the client to authorize the attorney to correct or withdraw
the evidence. The attorney is obligated to take reasonable remedial measures, including
disclosure of the true facts, if the client will not authorize the correction or withdrawal
of the false evidence. Tex. Disciplinary Rules Prof’l Conduct R. 3.03(b). Rule 4.01(b)
states that an attorney shall not knowingly “fail to disclose a material fact to a third per-
son when disclosure is necessary to avoid making the lawyer a party to a criminal act or
knowingly assisting a fraudulent act perpetrated by a client.” Tex. Disciplinary Rules
Prof’l Conduct R. 4.01(b).

Other rules, including rules 1.07, 1.12, 1.16, and 2.02, permit or require a lawyer to dis-
close information relating to the representation, and other statutory provisions or other
law may obligate a lawyer to give information about a client. See Tex. Disciplinary
Rules Prof’l Conduct R. 1.05 cmts. 17, 22.

COMMENT: Attorneys are required to report child abuse or neglect. Tex. Fam. Code
§ 261.101. See section 2.9 below.
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§ 2.8:7  Health Insurance Portability and Accountability Act (HIPAA)

Regulations under the Health Insurance Portability and Accountability Act (HIPAA),
promulgated by the federal health and human services department, extend the data
security obligations of health-care providers and insurers to a broad class of businesses
that can include lawyers and law firms. Texas businesses must “implement and main-
tain reasonable procedures, including taking any appropriate corrective action, to pro-
tect from unlawful use or disclosure any sensitive personal information collected or
maintained by the business in the regular course of business.” Tex. Bus. & Com. Code
§ 521.052(a). In addition to items such as Social Security numbers, driver’s license
numbers, account numbers, birth dates, and the identity of immediate relatives, “sensi-
tive personal information” includes the physical or mental health or condition of the
individual, the provision of health care to the individual, and payment for the provision
of health care to the individual. Tex. Bus. & Com. Code § 521.002(a)(2)(B). The law
also requires notification in the event of a breach of security of computerized data. Such
notification is requiied when sensitive personal data “was, or is reasonably believed to
have been, acquired by an unauthorized person.” Tex. Bus. & Com. Code § 521.053(b).
Lawyers and law firms could be subject to the Texas Medical Records Privacy Act,
chapter 181 of the Texas Health and Safety Code, as a “covered entity” if they merely
come “into possession” of protected health information. See Tex. Health & Safety Code
§ 181.001(b)(2)(B). These rules require planning and implementation of security proce-
dures to protect personal health information as well as actions that must be taken in the
event of a breach of security.

§2.8:8  Interception of Communications

Recording One’s Own Conversations: Either of two individuals having a telephone
conversation may record it without violating the Federal Communications Act, 47
U.S.C. § 605. See Rathbun v. United States, 355 U.S. 107 (1957). This general rule has
been applied to conversations between spouses. See Kotrla v. Kotrla, 718 S.W.2d 853,
855 (Tex. App.—Corpus Christi—-Edinburg 1986, writ ref’d n.r.e.). However, a Texas
attorney has been publicly reprimanded for involving a nonattorney in the installation
of a device to record telephone conversations of her estranged husband. She also
engaged in third-party recordings of telephone conversations without the knowledge or
consent of the parties involved in the conversations. It is noted, however, that the tele-
phone calls did not involve any clients. 52 Tex. B.J. 234 (1989).
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What issues touch on lawyers’ recording their own conversations with third parties?
Texas lawyers are governed by Ethics Committee Opinion 575, which states that undis-
closed recordings may be made by a lawyer, but only if the following qualifications are
met. First, a lawyer should make an undisclosed recording of a telephone conversation
involving a client only if there is a legitimate reason to make the recording in terms of
protection of the legitimate interests of the client or of the lawyer. Second, a lawyer
should not record a telephone conversation with a client unless the lawyer takes appro-
priate steps consistent with the requirements to safeguard confidential information that
may be included in the recording. Third, in view of the requirement that a lawyer not be
involved in the commission of a serious crime, a lawyer should not make an undis-
closed recording of a telephone conversation if the conversation proposed to be
recorded by the lawyer is subject to other laws (for instance, the laws of another state)
that make such a recording a serious criminal offense. Finally, regardless of whether the
client is involved in the telephone conversation or has consented to the recording, the
lawyer may not record a telephone conversation if making such a recording would be
contrary to a representation made by the lawyer to any person. See Tex. Comm. on
Prof’l Ethics, Op. 575 (2006) (overruling Comm. on Interpretation of the Canons of
Ethics, State Bar of Tex., Op. 392 (1978), and Tex. Comm. on Prof’l Ethics, Op. 514
(1996)).

Recording Conversations to Which One Is Not a Party—Federal Regulations:
18 U.S.C. § 2511(1) precludes the interception of a wire, oral, or electronic communi-
cation. “Intercept” is defined as “the aural or other acquisition of the contents of any
wire, electronic, or oral communication through the use of any electronic, mechanical,
or other device.” 18 U.S.C. § 2510(4).

Distinguishing between audiotape and videotape recordings requires a characterization
as to a “wire” or “‘oral” communication. The definitions of the two are quite different:

“[W]ire communication” means any aural transfer made in whole or in part
through the use of facilities for the transmission of communications by the
aid of wire, cable, or other like connection between the point of origin and
the point of reception . . . furnished or operated by any person engaged in
providing or operating such facilities for the transmission of interstate or for-
eign communications or communications affecting interstate or foreign
commerce.

18 U.S.C. § 2510(1).
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As a practical matter, the best example of a wire communication is the telephone, so
that the statute clearly addresses telephone wiretapping.

“[O]ral communication” means any oral communication uttered by a person
exhibiting an expectation that such communication is not subject to intercep-
tion under circumstances justifying such expectation, but such term does not
include any electronic communication.

18 U.S.C. § 2510(2).

When there is no telephone interception, arguably there is no “wire communication™ in
question. There is therefore a pure constitutional question whether the federal statute
has any application to instances involving only videotape recording, because in that
instance there has been no transmission of interstate or foreign communications. This
constitutional question was noticed by way of footnote in one case:

Even the Simpson court had “no doubts” that Congress has the power to pro-
hibit the interception of telephone communications within the marital home.
490 F.2d at 805 n.6. We think the defendants’ error stems from their confu-
sion between “wire” and “oral” communications; it was only as to the latter
that the authors of Title III envisioned any constitutional difficulties, since
many “oral” communications lack any interstate nexus. “Wire” communica-
tions, on the other hand, are defined in Title III as only those made through
the use of “facilities . . . furnished or operated by any person engaged as a
common carrier in providing or operating such facilities for the transmission
of interstate or foreign communications.” 18 U.S.C.A. § 2510(1). Since tele-
phone communications are made through the use of such interstate facilities,
their interception may be proscribed by Congress, even though they take
place entirely intrastate.

Kratz v. Kratz, 477 F. Supp. 463, 475 n.26 (E.D. Pa. 1979).

In Kratz, the parties had filed for divorce and were estranged, although they continued
to reside within the marital home. The husband employed a third person to place a wire-
tap on the telephone within the home, through which he intercepted calls between the
wife and her paramour.

The circuit courts that have considered the application of title III to interspousal wire-
taps have split on the issue. The Fifth Circuit has made a distinction between the plac-
ing of a tapping device on the telephone within the marital home by one of the spouses
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and the employment of a disinterested third party to place the tap. In Simpson v. Simp-
son, 490 F.2d 803 (5th Cir. 1974), the court found that Congress did not intend to
intrude into domestic conflicts normally left to state law when it enacted title IIL. It
found a lack of a positive expression of congressional intent to include purely inter-
spousal wiretaps within the Act’s prohibitions. The court also distinguished electronic
surveillance by a third party, such as a private investigator, even if the outsider had been
employed by a spouse, because it was a greater offense against a spouse’s privacy than
mere personal surveillance by the other spouse. This distinction was later the basis of a
decision by the Fifth Circuit in United States v. Schrimsher, 493 F.2d 848 (5th Cir.
1974). The Simpson opinion has been criticized for excluding spousal telephone wire-

tapping:

Justice Brandeis aptly described the “evil” of wiretapping in his dissenting
opinion to Olmstead v. United States, 277 U.S. 438, 475-476, 48 S. Ct. 564,
571, 72 L. Ed. 944 (1928) (Brandeis, J., dissenting): “The evil incident to
invasion of the privacy of the telephone is far greater than that involved in
tampering with the mails. Whenever a telephone line is tapped, the privacy
of the persons at both ends of the line is invaded and all conversations
between them upon any subject, and although proper, confidential and privi-
leged, may be overheard. Moreover, the tapping of one man’s telephone line
involves the tapping of the telephone of every other person whom he may
call, or who may call him.”

United States v. Jones, 542 F.2d 661, 670 (6th Cir. 1976).

A Seventh Circuit case, however, limited Simpson to its facts, in which both spouses
lived in the marital home and no investigator installed the device or monitored the calls.
In United States v. Rizzo, 583 F.2d 907, 909-10 (7th Cir. 1978), the court upheld the
conviction of an investigator who installed a recording device with the consent of one
spouse while both spouses resided in the marital home. The Fourth Circuit has ruled
that title III prohibits all wiretapping, including unconsented-to wiretapping of the fam-
ily telephone while both spouses are residing in the marital home. Pritchard v.
Pritchard, 732 F.2d 372 (4th Cir. 1984). The Eighth Circuit has followed suit in Kempf
v. Kempf, 868 F.2d 970 (8th Cir. 1989). The Eleventh Circuit has also held that no
exception for interspousal wiretapping exists in title III, citing numerous cases so hold-
ing. See Glazner v. Glazner, 347 F.3d 1212, 121516 (11th Cir. 2003).

One Texas appellate court has determined that the federal wiretap statutes do prohibit
one spouse from taping the other spouse’s conversations and that admission of the tapes
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into evidence was reversible error. Turner v. PV International Corp., 765 S.W.2d 455,
470 (Tex. App.—Dallas 1988), writ denied per curiam, 778 S.W.2d 865 (Tex. 1989).
The Texas Supreme Court was careful to note, however, that it was neither approving
nor disapproving the appellate court’s ruling on the admissibility of the tape-recorded
conversations.

The Second Circuit has inquired into an alleged interception of a communication
between a parent and a child. In Anonymous v. Anonymous, 558 F.2d 677 (2d Cir.
1977), the court noted that it was required to consider the extent to which the federal
wiretap statutes were applicable to interspousal wiretaps used in preparation for divorce
litigation. It also noted that it was a case of first impression in the Second Circuit
although the Fifth Circuit had considered the question in Simpson and the Sixth Circuit
in Jones. The lawsuit was predicated on allegations that the husband had intercepted
and recorded telephone conversations between the wife and their daughter. The wife
alleged that the husband had taught their son to activate the recording device whenever
his mother called. No outside telephone calls were recorded, and the taping device was
placed on the father’s telephone, rather than on the mother’s. The court also noted by
way of footnote that the father was enjoined by court order from remaining in the same
room with his children when they spoke to their mother by phone. Nevertheless, the
court concluded that the facts differed from those in Jones and in Schrimsher, which
were criminal, rather than civil, proceedings in which the defendants had invaded the
privacy of innumerable persons, both known and unknown, by virtue of unrestricted
telephone wiretaps. The court determined that the facts did not give rise to coverage by
the federal statutes. Anonymous, 558 F.2d at 679.

Careful attention should be paid to the Eighth Circuit’s ruling in Rice v. Rice, 951 F.2d
942 (8th Cir. 1991), in which an attorney was sued by his client’s former husband for
advising the client to install a recording device on her telephone to document visitation
arrangements. As a result of the device’s installation, telephone conversations between
the former husband and the children were taped. The plaintiff-former husband encour-
aged the court to apply the ruling of Kempf retroactively. The court declined to do so,
because the law was unsettled within the circuit at the time the attorney gave the advice.
Rice, 951 F.2d at 945.

With regard to the telephone taping of conversations between the children and the other
parent, the question of consent must be addressed. The federal statute provides an
explicit exception for interceptions that are consented to in advance by one of the par-
ties to the intercepted conversation. 18 U.S.C. § 2511(2)(d). Arguably, a parent (and/or
de facto custodian) of the minor children would have an absolute right to consent to the
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taping on behalf of the children, who, at their young and tender age, were incapable of
offering their own consent. Powers of consent, exercised for the purpose of protecting
one’s children, would be an absolute bar to the application of the federal statutes. The
issue of parental consent was raised by the father in Anonymous, 558 F.2d at 67980,
but was not reached by the court.

The Eighth Circuit has since disapproved the holding in Anonymous. See Platt v. Platt,
951 F.2d 159 (8th Cir. 1989). The district court had dismissed a man’s lawsuit against
his estranged wife for intercepting his telephone calls to their daughter while she was in
the wife’s custody. The basis for the dismissal was that the doctrine of interspousal
immunity barred the lawsuit. This ruling was predicated on the holding in Anonymous
that the wiretapping statute does not apply to purely domestic conflicts. The appellate
court ruled that, in light of its decision in Kempf, it was apparent that the district court
had relied on a nonexistent interspousal immunity. Platt, 951 F.2d at 160.

Recording Conversations to Which One Is Not a Party—State Statutes: It is a
second-degree felony (punishable by confinement in the Texas Department of Criminal
Justice—Institutional Division for a term of two to twenty years and a fine of not more
than $10,000) for one who “intentionally intercepts, endeavors to intercept, or procures
another person to intercept or endeavor to intercept a wire, oral, or electronic communi-
cation.” Tex. Penal Code § 16.02(b)(1), (f). The terms intercept, oral communication,
and wire communication have the meanings assigned by article 18A.001 of the Texas
Code of Criminal Procedure. Tex. Penal Code § 16.02(a). The article 18A.001 defini-
tions are virtually the same as those in the federal statute (without the references to
interstate commerce or communications). See Tex. Code Crim. Proc. art. 18A.001(13),
(19), (24).

A civil lawsuit may be brought by a party to a communication against a person who
intercepts, tries to intercept, or employs or obtains another to intercept or try to intercept
the communication or who uses or divulges information he knows or reasonably should
know was obtained by interception of the communication. Tex. Civ. Prac. & Rem. Code
§ 123.002(a)(1), (a)(2). The term communication means speech uttered by a person or
information including speech that is transmitted in whole or in part with the aid of a
wire or cable. Tex. Civ. Prac. & Rem. Code § 123.001(1). The term interception means
the aural acquisition of the contents of a communication through the use of an intercep-
tion device that is made without the consent of a party to the communication. Tex. Civ.
Prac. & Rem. Code § 123.001(2).
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The Texas wiretap statute does not apply if one party to the conversation consents to the
taping or interception. Hall v. State, 862 S.W.2d 710, 713 (Tex. App.—Beaumont 1993,
no writ); Kotrla, 718 S.W.2d at 855 (allowing intercepting party to offer taped conver-
sations as evidence in divorce).

Three Texas courts of appeals have held that the interception of a telephone conversa-
tion by a spouse is illegal. See Collins v. Collins, 904 S.W.2d 792, 797 (Tex. App.—
Houston [1st Dist.] 1995, writ denied); Kent v. State, 809 S.W.2d 664, 668 (Tex. App.—
Amarillo 1991, pet. ref’d); Turner, 765 S.W.2d at 469-71. Inferentially, the Collins
court held that the guardian of a child may not tape a child’s telephone conversation
with the child’s parent. See Collins, 904 S.W.2d at 798. The interception and use of
intercepted communications are governed by 18 U.S.C. §§ 2510-2521 and also by Tex.
Civ. Prac. & Rem. Code §§ 123.001-.004. The illegal interception of a wire, oral, or
electronic communication is a second-degree felony. See Tex. Penal Code § 16.02(b).

There is no marital immunity. Collins, 904 S.W.2d at 797.

A wife received a $1 million punitive damage award based on the husband’s wiretap of
her attorney’s office. Parker v. Parker, 897 S.W.2d 918, 929-30 (Tex. App.—Fort
Worth 1995, writ denied), disapproved on other grounds, Formosa Plastics Corp. USA
v. Presidio Engineers & Contractors, Inc., 960 S.W.2d 41 (Tex. 1998).

E-Mail: Interception of electronic communication, such as e-mail, is both a state
and federal criminal act. See Tex. Penal Code § 16.02(b)(1)—(5), (f); 18 U.S.C.

§§ 2511(1)(a)e), 2701.

Use of Evidence Obtained through Illegal Interception: Illegally obtained evi-
dence retrieved through information gathered in violation of these statutes is inadmissi-
ble. Collins, 904 S.W.2d at 799.

Website: If the communication is to or from another state, knowledge of the sister

state’s laws is essential. A state-by-state guide to taping phone calls and in-person con-
versation can be found on the Internet at www.rcfp.org/reporters-recording-guide/.

§29 Requirement to Report Child Abuse—Inapplicability of
Attorney-Client Privilege

Section 261.101 of the Texas Family Code provides:
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(a)

(b)

(b-1)

()

A person having reasonable cause to believe that a child’s physical or
mental health or welfare has been adversely affected by abuse or
neglect by any person shall immediately make a report as provided by
this subchapter.

If a professional has reasonable cause to believe that a child has been
abused or neglected or may be abused or neglected, or that a child is a
victim of an offense under Section 21.11, Penal Code, and the profes-
sional has reasonable cause to believe that the child has been abused
as defined by Section 261.001, the professional shall make a report
not later than the 48th hour after the hour the professional first has
reasonable cause to believe that the child has been or may be abused
or neglected or is a victim of an offense under Section 21.11, Penal
Code. A professional may not delegate to or rely on another person to
make the report. In this subsection, “professional” means an individ-
ual who is licensed or certified by the state or who is an employee of
a facility licensed, certified, or operated by the state and who, in the
normal course of official duties or duties for which a license or certi-
fication is required, has direct contact with children. The term
includes teachers, nurses, doctors, day-care employees, employees of
a clinic or health care facility that provides reproductive services,
juvenile probation officers, and juvenile detention or correctional
officers.

In addition to the duty to make a report under Subsection (a) or (b), a
person or professional shall make a report in the manner required by
Subsection (a) or (b), as applicable, if the person or professional has
reasonable cause to believe that an adult was a victim of abuse or
neglect as a child and the person or professional determines in good
faith that disclosure of the information is necessary to protect the
health and safety of:

(1) another child; or

(2) an elderly person or person with a disability as defined by Sec-
tion 48.002, Human Resources Code.

The requirement to report under this section applies without excep-
tion to an individual whose personal communications may otherwise
be privileged, including an attorney, a member of the clergy, a medi-
cal practitioner, a social worker, a mental health professional, an

§2.9
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employee or member of a board that licenses or certifies a profes-
sional, and an employee of a clinic or health care facility that pro-
vides reproductive services.

(d)  Unless waived in writing by the person making the report, the iden-
tity of an individual making a report under this chapter is confidential
and may be disclosed only:

(1) as provided by Section 261.201; or

(2) to a law enforcement officer for the purposes of conducting a
criminal investigation of the report.

Tex. Fam. Code § 261.101.

Knowing failure to make a report as required by section 261.101(a) or (b) constitutes a
class A misdemeanor or state jail felony. Tex. Fam. Code § 261.109.

Except for reports of alleged abuse or neglect in any juvenile justice program or facility
or reports of alleged or suspected abuse or neglect involving a person responsible for
the care, custody, or welfare of the child, a report of alleged abuse or neglect shall be
made to (1) any local or state law enforcement agency; (2) the Texas Department of
Family and Protective Services (TDFPS); or (3) the state agency that operates, licenses,
certifies, or registers the facility in which the alleged abuse or neglect occurred. Tex.
Fam. Code § 261.103(a). Except for reports to be made to the state agency that oper-
ates, licenses, certifies, or registers the facility in which the alleged abuse or neglect
occurred or reports of alleged abuse, neglect, or exploitation occurring in a juvenile jus-
tice program or juvenile facility, a report must be made to TDFPS if the alleged or sus-
pected abuse involves a person responsible for the care, custody, or welfare of the child.
Tex. Fam. Code § 261.103(c). Alleged abuse, neglect, or exploitation of a child that
occurs in any juvenile justice program or juvenile facility shall be reported to the Texas
Juvenile Justice Department and to a local law enforcement agency for investigation.
Tex. Fam. Code § 261.405(b). A report may be made to the Texas Juvenile Justice
Department if the report is based on information provided by a child while under the
supervision of the department concerning the child’s alleged abuse of another child.
Tex. Fam. Code § 261.103(b).

Family Code section 261.101(c) removes any exemption for otherwise privileged com-

munications and applies the reporting requirement specifically to attorneys. See Tex.
Fam. Code § 261.101(c).
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COMMENT: The report may be made to TDFPS on a 24-hour toll-free number, 1-800-
252-5400.

Immunities: A person acting in good faith who reports or assists in the investigation
of a report of alleged child abuse or neglect or who testifies or otherwise participates in
a judicial proceeding arising from a report, petition, or investigation of alleged child
abuse or neglect is immune from civil or criminal liability that might otherwise be
incurred or imposed. This immunity extends to an authorized volunteer of TDFPS and a
law enforcement officer who participates at the request of the department in an investi-
gation of alleged or suspected abuse or neglect or in an action arising from an investiga-
tion if the person was acting in good faith and in the scope of the person’s
responsibilities. A person who reports his or her own child abuse or neglect or who acts
in bad faith or with malicious purpose in reporting alleged child abuse or neglect is not
immune from civil or criminal liability. Tex. Fam. Code § 261.106.

Notice of the reporting requirement should be contained in the contract of employment
between attorney and the client.

§2.10  Cloud Computing

Cloud computing is a process whereby computer data is stored on a computer owned
and maintained by a third party. A Texas lawyer describes the cloud as “your hard
drive in the sky.” Dick Jordan, Cloud Nine, 77 Tex. B.J. 395 (2014). Another legal
observer reports that cloud computing is merely “a fancy way of saying stuff’s not on
your computer.” Quinn Norton, Byte Rights, Maximum PC, Sept. 2010, at 12. Because
of the many benefits, including saving time, resources, and money, the popularity of
cloud computing is growing rapidly.

Because client data is stored on remote servers outside the lawyer’s control, the Amer-
ican Bar Association and almost two dozen state bars have examined the ethics issues
and published decisions regarding the use of cloud computing. Under the new addi-
tions to ABA Model Rule 1.6(c), the lawyer has a duty to “make reasonable efforts to
prevent the inadvertent or unauthorized access to information relating to the represen-
tation of a client.” The Texas Lawyers’ Insurance Exchange Newsletter, Issue No. 2,
2011, states that most policies do not have an exclusion that applies to claims involv-
ing cloud computing. The Exchange suggests that the following security measures are
reasonable:
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1. Confidentiality: Lawyers should ensure that cloud vendors will keep informa-
tion private. A vendor’s published privacy policy may provide sufficient assur-
ance of confidentiality by employees of the vendor.

2. Auditing: Cloud computing vendors often have AICPA SAS 70 Type II audits
available for customers to provide to their auditors in order to analyze the ade-
quacy of security.

3. Physical security: Security monitoring of data should be continuous—twenty-
four hours a day, seven days a week.

4. Network security: Cloud vendors should have firewalls blocking unauthorized
connections, and third parties should audit firewall security periodically.

5. Software security: Independent audits of software security should be con-
ducted by data centers periodically. Security patches and software updates
must be applied within thirty days of publication.

6. Data transmission security: All transmission of sensitive data, such as pass-
words and clicnt information, should use Secure Sockets Layer (SSL).

7.  Backups and redundancy: Data centers should have multiple backups during
the day. At least one backup location should be a considerable distance away
from the data center. Multiple Internet service providers and power grids
should be available in a network of data locations.

8. Data portability: A lawyer or law firm should ensure the ability to download
all data in a commonly used format.

§2.11 Client with Diminished Capacity

If a client appears to suffer from diminished capacity, the lawyer should communicate
with any legal representative of the client and seek to maintain reasonable communica-
tion with the client insofar as possible. Even if the client suffers from diminished capac-
ity, it may be possible to maintain some aspects of a normal attorney-client relationship,
and the client may have the ability to understand, deliberate on, and reach conclusions
about some matters affecting his own well-being. Tex. Disciplinary Rules Prof’l Con-
duct R. 1.03 cmt. 5.

When a client’s capacity to make adequately considered decisions in connection with
the representation is diminished—whether because of minority, mental impairment, or
another reason—the lawyer shall maintain a normal attorney-client relationship with
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the client insofar as reasonably possible. Tex. Disciplinary Rules Prof’l Conduct R.
1.16(a).

Under certain circumstances, the lawyer may take protective action regarding such a
client and in doing so may disclose the client’s confidential information to the extent
the lawyer reasonably believes is necessary to protect the client’s interests. See Tex.
Disciplinary Rules Prof’l Conduct R. 1.16(b), (c).

§ 2.12  Useful Websites
The following website contains information relating to the topic of this chapter:

State-by-state guide to taping phone calls and in-person conversations (§ 2.8:8)
www.rcfp.org/reporters-recording-guide/
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Chapter 3

Divorce Pleadings

I. Suit

B3.1 General

A divorce suit is potentially five actions in one: (1) a suit for the dissolution of the mar-
riage, (2) a suit to divide the property of the marriage, (3) a suit for spousal mainte-
nance, (4) a suit affecting the parent-child relationship, and (5) a suit for any
interspousal or third-party tort or contract actions. The suit for divorce, the suit to
divide the property of the marriage, and the suit affecting the parent-child relationship
must be joined and cannot be severed. /n re B.T.G., 494 S.W.3d 839, 84243 (Tex.
App.—Dallas 2016, no pet.).

To enter a valid order in a suit for divorce, except for a status determination, the court
must have both personal jurisdiction over the parties and subject-matter jurisdiction.
“Personal jurisdiction” refers to the court’s power to render a valid and binding judg-
ment against a party. See In re Marriage of J.B. & H.B., 326 S.W.3d 654, 663 (Tex.
App.—Dallas 2010, pet. dism’d) (See sections 3.4 and 3.12 below for further discus-
sion.) “Subject-matter jurisdiction” refers to the power of a court, under the constitution
and laws, to determine the merits of an action between the parties and to render judg-
ment. See Ysasaga v. Nationwide Mutual Insurance Co., 279 S.W.3d 858, 864 (Tex.
App.— Dallas 2009, pet. denied). If the constitution or the laws deprive the court of the
power to decide a matter, there is no subject-matter jurisdiction. /n re Marriage of J.B.
& H.B., 326 S.W.3d 654.

Death of a party abates a divorce action and its incidental inquiries of property rights
and child custody. Whatley v. Bacon, 649 S.W.2d 297, 299 (Tex. 1983). The death of
either party to the divorce action leaves the trial court without jurisdiction to issue any
orders based on the underlying divorce action. See Garcia v. Daggett, 742 S.W.2d 808,
809—-10 (Tex. App.—Houston [1st Dist.] 1987, orig. proceeding [leave denied]). If one
of the parties to a divorce action dies before a divorce is rendered, the proper procedural
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disposition is dismissal of the divorce action. Pollard v. Pollard, 316 S.W.3d 246, 251
(Tex. App.—Dallas 2010, no pet.). Any claims against a third party in the divorce
action must be dismissed with the divorce. See In re Footman, No. 03-15-00477-CV,
2015 WL 7164170, at *1 (Tex. App.—Austin Nov. 10, 2015, no pet.) (mem. op.). How-
ever, if the trial court has rendered an oral judgment held to be a final judgment, dispos-

itive of the issues before the court, the court may proceed to enter the decree. Dunn v.
Dunn, 439 S.W.2d 830, 834 (Tex. 1969).

The filing of a bankruptcy petition automatically stays the commencement or continua-
tion of a suit for divorce, at least to the extent the proceeding seeks to divide the marital
estate, even if a party or the court learns of the bankruptcy petition after acting in a
divorce suit. The stay abates any judicial proceeding against the debtor, depriving state
courts of jurisdiction over the debtor and his property until the stay is lifted or modified.
Any action taken in violation of the stay is void, not merely voidable. A judgment or
decree entered in violation of the stay is void for lack of jurisdiction and so constitutes
fundamental error that can be raised for the first time on appeal, even sua sponte by the
appellate court. Adeleye v. Driscal, 488 S.W.3d 498, 499 (Tex. App.—Houston [14th
Dist.] 2016, no pet.).

Federal law contains exceptions to the automatic stay rule that affect family law cases,
which are described in section 8.64 in this manual.

§3.2 Caption

The suit is to be styled “In the Matter of the Marriage of and
.’ Tex. Fam. Code § 6.401(a). If there is a child, the caption continues
with “and in the Interest of , (@) Child(ren).” Tex. Fam. Code § 102.008(a).

§3.3 Citation
Citation is the same as in civil cases generally. See generally Tex. R. Civ. P. 99-107.
If a child is involved, the persons who are entitled to citation include—

1. any managing conservator;
any possessory conservator;

anyone having possession of or access to the child under an order;

s e O

anyone required by law or order to provide for the support of the child;
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5. any guardian of the person of the child;
6. any guardian of the estate of the child;

7.  each parent as to whom the parent-child relationship has not been terminated or
process has not been waived under Family Code chapter 161;

8. any alleged father unless there is attached to the petition an affidavit of waiver
of interest executed by the alleged father under Family Code chapter 161 or
unless the petitioner has complied with the provisions of section 161.002(b)(2),

(b)(3), or (b)(4);

9. aman who has filed a notice of intent to claim paternity as provided by Family
Code chapter 160;

10. the Texas Department of Family and Protective Services, if the petition requests
that the department be appointed managing conservator of the child;

11. the title IV-D agency, if the petition requests termination of the parent-child
relationship and support rights have been assigned to the agency under Family
Code chapter 231;

12. a prospective adoptive parent to whom standing has been conferred under Fam-
ily Code section 102.0035; and

13. a person designated as the managing conservator in a revoked or unrevoked
affidavit of relinquishment under Family Code chapter 161 or to whom consent
to adoption has been given in writing under Family Code chapter 162.

Tex. Fam. Code § 102.009(a).

Citation may be served on any other person who has or who may assert an interest in
the child. Tex. Fam. Code § 102.009(b). In an interstate custody case, citation should be
served on any person who has physical custody of the child. See Tex. Fam. Code
§ 152.205(a). If the petition seeks to establish, terminate, modify, or enforce any sup-
port right assigned to the title [V-D agency under Family Code chapter 231, notice shall
be given to the title [V-D agency in a manner provided by rule 21a of the Texas Rules of
Civil Procedure. Tex. Fam. Code § 102.009(d). An incarcerated litigant has the right to
personal service, and service of process delivered to an officer of the state correctional
facility who is not designated as the agent for service of civil process under Tex. Civ.
Prac. & Rem. Code § 17.029 is improper. In re J.M.H., 414 S.W.3d 860 (Tex. App.—
Houston [1st Dist.] 2013, no pet.).
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Unless the citation or a court order otherwise directs, the citation must be served by
(1) delivering to the defendant, in person, a copy of the citation (showing the delivery
date) and of the petition or (2) mailing to the defendant by registered or certified mail,
return receipt requested, a copy of the citation and of the petition. Tex. R. Civ. P. 106(a).

A trial court’s jurisdiction is dependent on citation issued and served in a manner pro-
vided for by law. Unless the record affirmatively shows an appearance by the defen-
dant, proper service of citation on the defendant, or a written waiver of service at the
time the default judgment is entered, the trial court does not have personal jurisdiction
to render the default judgment against the defendant. For a default judgment to with-
stand direct attack, the record must establish strict compliance with the rules of civil
procedure governing issuance, service, and return of citation. There are no presump-
tions in favor of valid issuance, service, or return of citation. If the record does not affir-
matively show strict compliance with the rules, the attempted service of process is
invalid, the trial court has no personal jurisdiction over the defendant, and the judgment
is void. Virtually any deviation from the statutory requisites for service of process will
destroy a default judgment. Creaven v. Creaven, 551 S.W.3d 865, 870 (Tex. App.—
Houston [14th Dist.] 2018, no pet.); see McCoy v. McCoy, No. 02-17-00275-CV, 2018
WL 5993547 (Tex. App.—Fort Worth Nov. 15, 2018, no pet.) (mem. op.) (where orig-
inal return of service did not show that process server was sheriff, constable, or court
clerk and was not notarized, it did not comply with Tex. R. Civ. P. 107, and service was
insufficient).

The return of service must meet the requirements of rule 107 of the Texas Rules of Civil
Procedure. See Tex. R. Civ. P. 107. Rule 107 requires that the “return, together with any
document to which it is attached,” include several specific pieces of information,
including a description of what was served, the date and time the process was received
for service, and the person or entity served. Tex. R. Civ. P. 107(b)(3)—(5). There are no
presumptions in favor of valid issuance, service, and return of citation in the face of a
writ of error attack on a default judgment. Primate Construction, Inc. v. Silver, 884
S.W.2d 151, 152 (Tex. 1994) (per curiam). The return of service is prima facie evidence
of how service was performed. Creaven, 551 S.W.3d at 871. A court should give a
return of service a fair, reasonable, and natural construction as to its plain intent and
meaning. Mandel v. Lewisville ISD, 445 S.W.3d 469, 475 (Tex. App.—Fort Worth
2014, pet. denied). As long as the record as a whole—including the petition, citation,
and return—shows that the citation was served on the defendant, service of process will
not be invalidated. Williams v. Williams, 150 S.W.3d 436, 444 (Tex. App.—Austin
2004, pet. denied); see also In re S.C., No. 02-15-00191-CV, 2015 WL 9435937, at *2
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(Tex. App.—Fort Worth Dec. 23, 2015, no pet.) (mem. op.) (fair and reasonable con-
struction of return of service combined with attached citation and certified mail return
receipt containing wife’s undisputed signature is that wife was served with citation).

COMMENT: When the process server returns the citation, check the return of citation
carefully to ensure it contains the required information and is correct; is verified or
signed under penalty of perjury if signed by a person other than a sheriff, a constable,
or the clerk of the court; and otherwise meets all the requirements of rule 107 of the
Texas Rules of Civil Procedure.

Texas Rule of Civil Procedure 118 allows for liberal amendment of the return of ser-
vice to show the true facts of service. Creaven, 551 S.W.3d at 873. At any time in its
discretion and on such notice and on such terms as it deems just, the court may allow
any process or proof of service to be amended, unless it clearly appears that material
prejudice would result to the substantial rights of the party against whom the process
issued. Tex. R. Civ. P. 118.

Texas law prefers personal service over substituted service. When the plaintiff uses
substituted service, Texas law places a burden on the plaintiff to prove that he served
the defendant in the manner required by the applicable rule. Creaven, 551 S.W.3d at
870. On motion supported by a statement—sworn to before a notary or made under
penalty of perjury—Iisting any location where the respondent can probably be found
and stating specifically the facts showing that service has been attempted under rule
106(a)(1) or (a)(2) at the location named in the statement but has not been successful,
the court may authorize service (1) by leaving a copy of the citation and the petition
with anyone older than sixteen at the location specified in the statement or (2) in any
other manner, including electronically by social media, e-mail, or other technology, that
the statement or other evidence shows will be reasonably effective to give the respon-
dent notice of the suit. Tex. R. Civ. P. 106(b). An affidavit is sufficient under rule 106 if
it provides evidence of probative value that the location stated in the affidavit is the
defendant’s usual place of business or usual place of abode or other place where the
respondent can probably be found. /n re C.L.W., 485 S.W.3d 537, 541 (Tex. App.—San
Antonio 2015, no pet.).

COMMENT: The amendment to rule 106 of the Texas Rules of Civil Procedure effec-
tive January 1, 2021, replaced the requirement of an affidavit with that of a statement
sworn before a notary or made under penalty of perjury.
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For a default judgment to be sustained based on substituted service, the burden is on the
plaintiff to prove that the defendant was served in the manner required by the applicable
statute. Service of process must be performed in strict compliance with the appropriate
statutory provisions to support a default judgment. Strict compliance is especially
important when substituted service under rule 106 is involved. In re C.L.W., 485
S.W.3d at 540-41. When a trial court orders substituted service under rule 106, the only
authority for the substituted service is the order itself. As a result, any deviation from
the trial court’s order necessitates a reversal of the default judgment based on service.
Creaven, 551 S.W.3d at 870.

Caveat: When uncertain as to who the agent is for service of process for service on an
incarcerated inmate, a rule 106 motion for alternative service may be appropriate.

Citation in a divorce suit may be by publication as in other civil cases, except that
notice shall be published one time only. Tex. Fam. Code § 6.409(a). However, citation
by publication is appropriate only after a diligent effort to locate the whereabouts of a
party without success. Curley v. Curley, 511 S.W.3d. 131, 134 (Tex. App.—El Paso
2014, no pet.). The form of the notice is prescribed in the statute. See Tex. Fam. Code
§§ 6.409(b), (c), 102.010(c). The citation must include the correct caption for the case,
including reference to any minor children, if applicable. Curley, 511 S.W.3d. at 134. In
personam jurisdiction can be acquired through service by publication unless the defen-
dant resides outside Texas. In re A.B., 207 S.W.3d 434 (Tex. App.—Dallas 2006, no
pet.). If there is no suit affecting the parent-child relationship, service by publication
may be completed by posting the citation at the courthouse door for seven days in the
county in which the suit is filed. Tex. Fam. Code § 6.409(d).

Rule 244 of the Texas Rules of Civil Procedure requires that a trial court appoint an
attorney ad litem to represent defendants served with citation by publication who fail
to file an answer or appear before the court. Cahill v. Lyda, 826 S.W.2d 932, 933 (Tex.
1992) (per curiam). In every such case a statement of the evidence, approved and
signed by the judge, shall be filed with the papers of the cause as a part of the record
thereof. Tex. R. Civ. P. 244. The purpose of the portion of rule 244 requiring the
appointment of an attorney ad litem is to provide a nonappearing defendant effective
representation. Isaac v. Westheimer Colony Ass’n, 933 S.W.2d 588, 591 (Tex. App.—
Houston [Ist Dist.] 1996, writ denied). Absent strict compliance with the essential
requirements of rule 244, a trial court commits reversible error. Isaac, 933 S.W.2d at
591.
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If the petitioner or the petitioner’s attorney of record makes an oath that no child pres-
ently under eighteen years of age was born or adopted by the spouses and that no appre-
ciable amount of property was accumulated by the spouses during the marriage, the
court may dispense with the appointment of an attorney ad litem. In a case in which
citation was by publication, a statement of the evidence, approved and signed by the
judge, shall be filed with the papers of the suit as a part of the record. Tex. Fam. Code
§ 6.409(e).

If citation by publication is authorized, the court may, on motion, prescribe a different
method of substituted service if the court finds and recites in its order that the method
so prescribed would be as likely as publication to give the defendant actual notice. Tex.
R. Civ. P. 109a.

Waiver of Service: A party may waive service after the suit is filed by filing a waiver
acknowledging receipt of a copy of the citation. The waiver must contain the party’s
mailing address, and it must be sworn before a notary public who is not an attorney in
the suit unless the party waiving is incarcerated. The Texas Rules of Civil Procedure do
not apply to these waivers. The waiver may not be signed using a digitized signature.
Tex. Fam. Code § 6.4035. See Beard v. Uriostegui, 426 S.W.3d 178, 182 (Tex. App.—
Houston [1st Dist.] 2012, no pet.) (letter to trial court constitutes pro se answer, not
waiver of service).

Waiver of service of an original petition, however, does not also waive a respondent’s
right to receive service of any amended petitions unless it expressly contains such a
waiver. Garduza v. Castillo, No. 05-13-00377-CV, 2014 WL 2921650, at *2-3 (Tex.
App.—Dallas June 25, 2014, no pet.) (mem. op.).

§34 Long-Arm Jurisdiction

A Texas trial court may exercise jurisdiction only over those portions of the suit for
which it has authority. See Tex. Fam. Code § 6.308. For example, a Texas court may
render a decree of dissolution of the marriage of a Texas spouse without having per-
sonal jurisdiction over both spouses for purposes of property division. Tex. Fam. Code
§§ 6.301-.304, 6.306-.307; Dawson-Austin v. Austin, 968 S.W.2d 319, 324-25 (Tex.
1998); Mason v. Mason, 321 S.W.3d 178 (Tex. App.—Houston [Ist Dist] 2010, no

pet.).

On the other hand, a spousal support order may be rendered against a nonresident obli-
gor only if the court has personal jurisdiction over that party. Tex. Fam. Code § 8.051.

89



§34 Divorce Pleadings

Personal jurisdiction, unlike subject-matter jurisdiction, can be conferred by consent or
waiver. Personal service is always necessary if a judgment in personam is to be ren-
dered against a nonresident. /n re A.B., 207 S.W.3d 434 (Tex. App.—Dallas 2006, no
pet.); see Estin v. Estin, 334 U.S. 541 (1948). The impact of this restriction of the trial
court’s jurisdiction is mitigated by the expansive long-arm statute contained in Tex.
Fam. Code § 6.305.

A party must plead in its petition facts that are sufficient for the court to exercise per-
sonal jurisdiction over a nonresident respondent. The failure of a petition to include
these jurisdictional facts will cause a default judgment against the respondent to be
reversed for all the purposes for which personal jurisdiction is required. See Calvert v.
Calvert, 801 S.W.2d 217, 219 (Tex. App.—Fort Worth 1990, no writ).

If the petitioner is a resident or domiciliary of Texas at the time a divorce suit is filed,
the court may exercise personal jurisdiction over the respondent or the respondent’s
personal representative although the respondent is not a resident of Texas if (1) Texas is
the last marital residence of the petitioner and the respondent and the suit is filed before
the second anniversary of the date on which marital residence ended or (2) there is any
basis consistent with the constitutions of Texas and of the United States for the exercise
of personal jurisdiction. Tex. Fam. Code § 6.305(a).

A court acquiring jurisdiction for a divorce under section 6.305(a) also acquires juris-
diction over the respondent in a suit affecting the parent-child relationship. Tex. Fam.
Code § 6.305(b). Long-arm provisions for separate personal jurisdiction in suits affect-
ing the parent-child relationship are discussed at section 3.49 below. See also section
3.50 concerning the Uniform Child Custody Jurisdiction and Enforcement Act.

Texas courts may exercise jurisdiction over a nonresident defendant if the Texas long-
arm statute authorizes the exercise of jurisdiction and if the exercise of jurisdiction
comports with due process. Goodenbour v. Goodenbour, 64 S.W.3d 69, 77 (Tex.
App.—Austin 2001, pet. denied). In a suit for dissolution of a marriage, a Texas court
may acquire jurisdiction over a nonresident spouse if Texas was the parties’ last marital
residence (if the suit is filed within two years of the date on which marital residence
ended) or if there is any basis consistent with the state and federal constitutions for
exercise of personal jurisdiction. Tex. Fam. Code § 6.305(a).

The Family Code does not define the term last marital residence, and case law inter-
preting section 6.305(a)(1) is sparse. Goodenbour, 64 S.W.3d at 76. The last marital
residence requires more than one spouse’s occasional visits with the partner and the
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children at the other spouse’s residence during marital separation. The last marital resi-
dence implies “a permanent place of abode by the spouses.” Cossey v. Cossey, 602
S.W.2d 591, 595 (Tex. App.—Waco 1980, no writ). Evidence that the couple had no
intention of separating when the residence was acquired was one of three facts that the
trial court found established the parties’ last marital residence, along with the fact that
the husband had visited the wife in the Texas residence and had paid her money each
month to pay the expenses of that residence. Aduli v. Aduli, 368 S.W.3d 805, 815 (Tex.
App.—Houston [1st Dist.] 2012, no pet.). One court has held that marital cohabitation
in Texas from November to February was sufficient to create a last marital residence,
bringing the nonresident spouse within Texas long-arm jurisdiction. Scott v. Scott, 554
S.W.2d 274, 277 (Tex. App.—Houston [Ist Dist.] 1977, no writ). See also Nieto v.
Nieto, No. 04-11-00807-CV, 2013 WL 1850780 (Tex. App.—San Antonio May 1,
2013, pet. denied) (mem. op.) (affirming San Antonio as parties’ residence for at least
six months prior to divorce based on parties’ owning marital residence and conducting
business there).

In applying the term /ast marital residence, courts should acknowledge that more and
more frequently one spouse may, by choice or necessity, work in a state or country apart
from the family unit for a period of time. A work separation, in which spouses live apart
to pursue professional opportunities, must be distinguished from a marital separation, in
which spouses have decided to dissolve their marriage. Much as a military member
may be on temporary assignment elsewhere, one spouse may, for a time, pursue a work
assignment away from the other family members. The family decision to endure a work
separation may include consideration of what schooling or other opportunities are best
for the children. Because the family has made the decision to remain an intact unit, the
fact that the spouses live apart does not mean that a marital residence no longer exists.
As long as the parties choose to maintain a marriage, there will be a last marital resi-
dence somewhere. Goodenbour, 64 S.W.3d at 76-77.

Once the long-arm statute is satisfied, the court must next consider whether the exercise
of personal jurisdiction over the respondent comports with federal due process. Good-
enbour, 64 S.W.3d at 78. Federal due process protects a person’s liberty interest from
being subject to binding judgments in a forum with which he has established no mean-
ingful contacts, ties, or relations. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 471—
72 (1985) (citing International Shoe Co. v. Washington, 326 U.S. 310, 319 (1945)).
Under the federal constitutional test of due process, a state may assert personal jurisdic-
tion over a nonresident defendant only if the defendant has purposefully established
minimum contacts with the forum state and the exercise of jurisdiction comports with
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traditional notions of fair play and substantial justice. Burger King, 471 U.S. at 476; see
also TeleVentures, Inc. v. International Game Technology, 12 S.W.3d 900,.907 (Tex.
App.—Austin 2000, pet. denied). Central to the issue of due process “is that the defen-
dant’s conduct and connection with the forum State are such that he should reasonably
anticipate being haled into court there.” Burger King, 471 U.S. at 474.

The minimum-contacts analysis has been refined into two types of jurisdiction: general
and specific. General jurisdiction exists if the defendant’s contacts with the forum state
are continuous and systematic, even if the cause of action does not arise from or relate
to activities conducted within Texas. TeleVentures, 12 S.W.3d at 907. For general juris-
diction, the minimum-contacts analysis is more demanding, requiring a showing of sub-
stantial activities within the forum state. Schlobohm v. Schapiro, 784 S.W.2d 355, 357
(Tex. 1990). Therefore, the court must determine that there are either minimum contacts
sufficient to confer specific jurisdiction or continuous and systematic contacts sufficient
to confer general jurisdiction. Goodenbour, 64 S.W.3d at 78. To establish specific juris-
diction, the cause of action must arise out of or relate to the nonresident defendant’s
contact with the forum state, and the conduct must have resulted from that defendant’s
purposeful conduct, not the unilateral conduct of the plaintiff or others. TeleVentures, 12
S.W.3d at 907. Therefore, in analyzing minimum contacts for the purpose of determin-
ing Texas courts’ specific jurisdiction, the court must focus on the relationship among
the defendant, the forum, and the litigation. Goodenbour, 64 S.W.3d at 79.

Under the minimum-contacts test for specific jurisdiction, the court must determine
whether the defendant has had purposeful contacts with the forum state, thereby invok-
ing the benefits and protections of its laws. This requirement ensures that a nonresident
defendant will not be haled into a jurisdiction based solely on random or fortuitous con-
tacts or the “unilateral activity of another party or a third person.” Goodenbour, 64
S.W.3d at 79 (citation omitted). As long as the contact creates a substantial connection
with the forum state, even a single act can support jurisdiction, but a single act or occa-
sional acts may be insufficient to establish jurisdiction if their nature and quality and the
circumstances of their commission create only an attenuated connection with the
forum. Burger King, 471 U.S. at 475 n.18. In determining whether a nonresident defen-
dant’s contacts are random and fortuitous, the Texas Supreme Court has looked at
whether the contacts are based on the unilateral acts of the plaintiff or whether the
defendant participated in an act that resulted in a contact. Dawson-Austin, 968 S.W.2d
at 326; CSR Ltd. v. Link, 925 S.W.2d 591, 595 (Tex. 1996). Ownership of real property
in Texas is an important consideration in any minimum-contacts analysis. Goodenbour,
64 S.W.3d at 79; see also Shaffer v. Heitner, 433 U.S. 186, 208 (1977).
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Once it is determined that the defendant had sufficient minimum contacts with Texas,
the court should next turn to whether the exercise of jurisdiction in Texas is reasonable.
To determine whether jurisdiction is reasonable, the court evaluates the following fac-
tors: (1) the burden on the defendant, (2) Texas’s interest in adjudicating the dispute, (3)
the plaintiff’s interest in obtaining convenient and effective relief, (4) the interstate judi-
cial system’s interest in obtaining the most efficient resolution of controversies, and (5)
the shared interest of the several states in furthering fundamental substantive social pol-
icies. Goodenbour, 64 S.W.3d at 80 (citing Burger King, 471 U.S. at 477).

Texas has exercised jurisdiction based on “minimum contacts” in a number of cases.
Goodenbour, 64 S.W.3d at 69 (minimum contacts found—husband owned property in
Texas, spent time in family home in Texas; residence in Texas listed on income tax
return as family residence); Reynolds v. Reynolds, 2 S.W.3d 429, 431 (Tex. App.—
Houston [Ist Dist.] 1999, no pet.) (Texas had personal jurisdiction over husband
because he had previously resided in Texas, paid mortgage on jointly owned home in
Texas, and paid car insurance on wife’s car located in Texas); see also In re Gonzalez,
993 S.W.2d 147, 151-54 (Tex. App.—San Antonio 1999, no pet.) (personal service
effected on alleged father, Mexican citizen, when his plane touched down in Texas to
refuel while en route to Colorado from Mexico—prior minimum contacts, conception
of child in Texas, property owned in Texas, residence periodically in Texas).

However, when no minimum contacts have been found, Texas has held that the trial
court has jurisdiction only to grant the divorce, not to divide the marital estate. Dawson-
Austin, 968 S.W.2d at 326 (wife found to have no “minimum, purposeful contacts” with
Texas—she never lived in Texas; her only contact had been to attend business conven-
tion nine or ten years earlier).

§3.5 Jury Trial

Either party may demand a jury trial in a suit for divorce. Tex. Fam. Code § 6.703. The
Jury demand must be timely made in writing and the jury fee paid. Tex. R. Civ. P. 216;
In re Marriage of Crosby, 322 S.W.3d 354 (Tex. App.—El Paso 2010, no pet.).
Although the findings of the jury are only advisory in some aspects of the case, it has
been held to be reversible error to fail to submit all disputed fact issues to a jury when a
jury is timely demanded unless no material issues of fact exist and an instructed verdict
would have been justified. See Grossnickle v. Grossnickle, 865 S.W.2d 211, 212 (Tex.
App.—Texarkana 1993, no writ). The court may not submit jury questions on the issues
of support under Family Code chapter 154 or 159; a specific term or condition of pos-
session or access; or conservator rights and duties, except for a determination of which
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joint managing conservator has the exclusive right to designate the primary residence of
the child and determinations regarding geographic restrictions on primary residence.
Tex. Fam. Code § 105.002(c)(2).

In a jury trial, division of the estate is properly determined by the court, not by the jury,
although a jury’s determination of the character or value of property is binding on the

court. Archambault v. Archambault, 763 S.W.2d 50, 51 (Tex. App.—Beaumont 1988,
no writ).

COMMENT: Suggested jury questions, instructions, and definitions for use in family
law cases are contained in the current edition of State Bar of Texas, Texas Pattern Jury
Charges—Family and Probate. See also section 3.48 below for a discussion of issues
that may be submitted in parent-child cases and whether they are binding or advisory.

§ 3.6 Trial before Associate Judge

The judge of a court having jurisdiction of suits under Family Code title 1, 4, or 5 or
chapter 45 may appoint a full-time or part-time associate judge to perform specified
duties if the commissioners court for a county in which the court has jurisdiction autho-
rizes employment of an associate judge. Tex. Fam. Code § 201.001(a). The provisions
of Family Code section 201.001 do not apply to an associate judge for title IV-D cases
appointed under section 201.101 or to an associate judge for child protective cases
appointed under section 201.201. Tex. Fam. Code § 201.001(e). The judge may refer to
the associate judge any aspect of a suit under title 1, 4, or 5 or chapter 45, including,
unless a party objects in writing within ten days of receiving notice of the referral to the
associate judge, a trial on the merits. Tex. Fam. Code § 201.005(a)—(c). A court reporter
is not required during a hearing held by an associate judge. However, a court reporter is
required to be provided if the associate judge presides over a jury trial or a contested
final termination hearing. Tex. Fam. Code § 201.009(a). A party, the associate judge, or
the referring court may provide for a reporter during the hearing if one is not otherwise
provided. Tex. Fam. Code § 201.009(b).

COMMENT: The local rules in some counties refer all cases for final trial to the asso-
ciate judge, on filing, requiring that the objection to the referral be made in the initial
pleading or be waived.

Failure to timely object to referral to an associate judge does not deprive a party of the
right to appeal to the referring court. See In re T.S., 191 S.W.3d 736, 740 (Tex. App.—
Houston [14th Dist.] 2006, pet. denied).
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A party’s failure to request, or waiver of the right to request, a de novo hearing before
the referring court does not deprive the party of the right to appeal or request other
relief from the proper appellate court. Tex. Fam. Code § 201.016(a).

Pending a de novo hearing before the referring court, a proposed order or judgment of
the associate judge is in full force and effect and is enforceable as an order or judgment
of the referring court, except for an order providing for the appointment of a receiver.
Except as provided by Texas Family Code section 201.007(c), if a request for a de novo
hearing before the referring court is not timely filed, the proposed order or judgment of
the associate judge becomes the order or judgment of the referring court only on the
referring court’s signing the proposed order or judgment. An order by an associate
Judge for the temporary detention or incarceration of a witness or party shall be pre-
sented to the referring court on the day the witness or party is detained or incarcerated.
If the referring court is not immediately available, the associate judge may order the
release of the party or witness, with or without bond, pending a de novo hearing or may
continue the person’s detention or incarceration for not more than seventy-two hours.
Tex. Fam. Code § 201.013; see also Tex. Fam. Code § 201.007(c).

Associate judges appointed under Family Code chapter 201, subchapter A, have the
judicial immunity of a district judge. Tex. Fam. Code § 201.017.

§3.7 Pleadings Generally

A petition in a divorce suit need not specify the underlying evidentiary facts if the peti-
tion alleges the grounds relied on substantially in the language of the statute. Allega-
tions of grounds for relief, matters of defense, or facts relied on for a temporary order
that are stated in short and plain terms are not subject to special exceptions because of
form or sufficiency. The court shall strike an allegation of evidentiary fact from the
pleadings on the motion of a party or on the court’s own motion. Tex. Fam. Code
§ 6.402. The Family Code does not address the pleading of ancillary litigation. There-
fore, in suits involving tracing, reimbursement, corporate alter egos, enhancement of
one estate by the other, wasting of marital assets, third-party claims, and like situations,
the property rights asserted should be specifically pleaded.

If the parties are parents of a child not under the continuing jurisdiction of any other
court under Family Code section 155.001, the divorce suit must include a suit affecting
the parent-child relationship. Tex. Fam. Code § 6.406(b). The petition must state
whether there are children born or adopted of the marriage who are under eighteen
years of age or otherwise entitled to support under Family Code chapter 154. Tex. Fam.
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Code § 6.406(a). If the parties are the intended parents under a gestational agreement
that is in effect and that establishes a parent-child relationship between the parties as
intended parents and an unborn child on the birth of the child, the petition must state
that the parties have entered into such a gestational agreement, whether the gestational
mother is pregnant or a child who is the subject of the agreement has been born, and
whether the agreement has been validated under Family Code section 160.756. Tex.
Fam. Code § 6.406(a—1). The petition must include other information concerning the
children that is described in Family Code section 102.008. See Tex. Fam. Code
§ 102.008. Unless each party resides in Texas, in a child custody proceeding, certain
information must be presented to the court under oath in each party’s first pleading or
by an attached affidavit, unless a party alleges in an affidavit or in a pleading under oath
that the health, safety, or liberty of a party or child would be jeopardized. Tex. Fam.
Code § 152.209(a), (e). See section 3.50 below concerning pleading requirements
under the Uniform Child Custody Jurisdiction and Enforcement Act.

The first numbered paragraph of the petition must include an allegation of the intended
discovery level. Tex. R. Civ. P. 190.1.

§3.8 Protective Order Statement

A petition for divorce must state whether, in regard to a party to the suit or a child of a
party to the suit, there is in effect a protective order under Family Code title 4, a protec-
tive order under subchapter A, chapter 7B, of the Code of Criminal Procedure, or an
order for emergency protection under article 17.292 of the Code of Criminal Procedure.
The petition also must state whether an application for any of these is pending. The
petitioner must attach a copy of each such protective order in which a party to the suit
or the child of a party to the suit was the applicant or victim of the conduct alleged in
the application or order and the other party was the respondent or defendant of an action
regarding the conduct alleged in the application or order without regard to the date of
the order. If a copy of the order is not available at the time of filing, the petition must
state that a copy will be filed with the court before any hearing. Tex. Fam. Code
§ 6.405.

§3.9 Special Exceptions
Either party may file special exceptions directed at the other party’s pleadings. A spe-

cial exception must not only point out the particular pleading excepted to but must also
intelligibly and with particularity point out the defect, omission, obscurity, duplicity,
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generality, or other insufficiency. Tex. R. Civ. P. 91. The purpose of special exceptions

is to furnish the adverse party a medium by which to force clarification of pleadings if
they are not clear or sufficiently specific. Villarreal v. Martinez, 834 S.W.2d 450, 451

(Tex. App.—Corpus Christi-Edinburg 1992, no writ). Special exceptions should be
filed, a hearing set, and a ruling obtained either that the petition is sufficient as it stands
or that the language excepted to should be stricken. See Brooks v. Housing Authority of
City of El Paso, 926 S.W.2d 316, 322 (Tex. App.—El Paso 1996, no writ).

If the trial court sustains special exceptions, it must give the pleader an opportunity to
amend the pleading. If a party refuses to amend or the amended pleading fails to state a
cause of action, summary judgment may be granted. Summary judgment may also be
proper if a pleading deficiency is of the type that could not be cured by an amendment.
Friesenhahn v. Ryan, 960 S.W.2d 656, 658 (Tex. 1998).

If there are no special exceptions filed to clarify a claim, a petitioner cannot later com-
plain that a pleading is insufficient. See Steves Sash & Door Co. v. Ceco Corp., 751
S.W.2d 473, 476 (Tex. 1988). Failure to have special exceptions ruled on may be
deemed a waiver of the defect in pleading. Tex. R. Civ. P. 90; see also Shoemake v.
Fogel, Ltd., 826 S.W.2d 933, 937 (Tex. 1992).

COMMENT: In divorce cases, special exceptions are appropriate if allegations such
as fraud or alter ego are included in the pleadings or if the opposing party asserts spe-
cific property rights but does not clearly state what he will try to prove.

§3.10 Notice of Nonsuit and Dismissal for Want of Prosecution

Nonsuit: Any time before the petitioner has introduced all his evidence other than
rebuttal evidence, the petitioner may dismiss a case or take a nonsuit. Notice of the dis-
missal or nonsuit is to be served under rule 21a on any party who has answered or been
served with process. Tex. R. Civ. P. 162. A nonsuit renders the merits of the nonsuited
case moot. Villafani v. Trejo, 251 S.W.3d 466, 468—69 (Tex. 2008). While the date on
which the trial court signs an order dismissing the suit is the starting point for determin-
ing when a trial court’s plenary power expires, a nonsuit is effective when it is filed.
The trial court generally has no discretion to refuse to dismiss the suit, and its order
doing so is ministerial. University of Texas Medical Branch at Galveston v. Estate of
Blackrnon, 195 S.W.3d 98, 100 (Tex. 2006) (per curiam). Costs are taxed against the
dismissing party unless the court orders otherwise. Tex. R. Civ. P. 162.
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The trial court, however, need not immediately dismiss the suit when notice of nonsuit
is filed. Rule 162 states that the plaintiff's right to nonsuit “shall not prejudice the right
of an adverse party to be heard on a pending claim for affirmative relief or excuse the
payment of all costs taxed by the clerk,” and a dismissal “shall have no effect on any
motion for sanctions, attorney’s fees or other costs, pending at the time of dismissal.”
Tex. R. Civ. P. 162. Although plaintiffs have a right to nonsuit their claims and the trial
court has no choice but to grant their nonsuit, plaintiffs do not have the absolute right to
nonsuit someone else’s claims they are trying to avoid. Texas Mutual Insurance Co. v.
Ledbetter, 251 S.W.3d 31, 37-38 (Tex. 2008). A claim for affirmative relief must
allege a cause of action, independent of the plaintiff’s claim, on which the claimant
could recover compensation or relief, even if the plaintiff abandons or is unable to
establish his cause of action. University of Texas Medical Branch at Galveston, 195
S.W.3d at 101. A trial court’s power to decide a motion for sanctions pertaining to mat-
ters occurring before judgment is no different than its power to decide any other motion
during its plenary jurisdiction. Thus, the time during which the trial court has authority
to impose sanctions on such a motion is limited to when it retains plenary jurisdiction
and is not limited by rule 162. Scott & White Memorial Hospital v. Schexnider, 940
S.W.2d 594, 596 (Tex. 1996) (per curiam). To that end, a trial court retains jurisdiction
after a nonsuit and may delay signing an order of dismissal to address collateral mat-
ters, such as motions for sanctions, even when such motions are filed after the nonsuit.
In re Bagheri, No. 05-18-00110-CV, 2018 WL 2126825, at *2 (Tex. App.—Dallas
May 9, 2018, orig. proceeding) (mem. op.).

To qualify as a claim for affirmative relief, a defensive pleading must allege that the
defendant has a cause of action, independent of the plaintiff’s claim, on which he could
recover benefits, compensation, or relief, even though the plaintift may abandon his
cause of action or fail to establish it. If a defendant does nothing more than resist a
plaintiff’s right to recover, the plaintiff has an absolute right to the nonsuit. General
Land Office of Texas v. OXY U.S.A., Inc., 789 S.W.2d 569, 570 (Tex. 1990).

In an intervention for grandparent access under section 153.432 of the Texas Family
Code, the appeals court found that the intervention is a request for independent affirma-
tive relief and the intervenor becomes a party to the suit for all purposes. A nonsuit filed
in the underlying suit does not prejudice the intervening party’s claim for affirmative
relief. In re Schoelpple, No. 14-06-01038-CV, 2007 WL 431877 (Tex. App.—Houston
[14th Dist.] Feb. 8, 2007, orig. proceeding) (mem. op.).

Want of Prosecution: A matter may be dismissed for want of prosecution. In review-
ing a dismissal for want of prosecution the court applies an abuse of discretion standard.
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A trial judge may dismiss a case for want of prosecution under rule 165a of the Texas
Rules of Civil Procedure for failure to appear or failure to comply with supreme court
time standards. Abuse of discretion exists if a party has diligently attempted to respond
to a trial court’s notice of dismissal and the court still dismisses the matter. A court’s not
acting on an indigent inmate’s motion for appointment of counsel, for bench warrant, or
to conduct the hearing by telephone conference or other means is an abuse of discretion.
In re Marriage of Bolton, 256 S.W.3d 832 (Tex. App.—Dallas 2008, no pet.); Reese v.
Reese, 256 S.W.3d 898 (Tex. App.—Dallas 2008, no pet.).

§ 3.11 Respondent’s Pleadings Generally

In responding to or answering a divorce action, careful consideration should be given to
Jurisdictional matters. A special appearance is used to object to the exercise of in perso-
nam jurisdiction. Dawson-Austin v. Austin, 968 S.W.2d 319, 322 (Tex. 1998). The Uni-
form Child Custody Jurisdiction and Enforcement Act and the affirmative pleadings it
requires, described at section 3.50 below, should be carefully reviewed before respond-
ing to any out-of-state jurisdictional actions.

§3.12  Special Appearance

The basic issue to be decided in filing a special appearance is whether, under the federal
and state constitutions and applicable statutes and rules governing such proceedings,
the court has in personam jurisdiction over the respondent.

The special appearance may be made by the respondent in person or by attorney. The
basis for the special appearance is that “such party or property is not amenable to pro-
cess issued by the courts of this State.” Tex. R. Civ. P. 120a(1). The special appearance
must be made by a sworn motion filed before any other plea, including a motion to
transfer venue, a pleading, an answer, a motion, or special exceptions to the petition.
Tex. R. Civ. P. 120a(1). However, an unverified special appearance may be amended to
cure the defect, even after the trial court has overruled it, as long as the amendment is
filed before the defendant enters a general appearance. See Dawson-Austin v. Austin,
968 S.W.2d 319, 322-23 (Tex. 1998). Other pleadings may be contained in the same
instrument or filed after the filing of a special appearance but not before. Tex. R. Civ. P.
120a(1). It is not necessary for the answer and other motions filed in the same instru-
ment to contain “subject to” language. See Dawson-Austin, 968 S.W.2d at 323. Any
motion to challenge the jurisdiction shall be heard and determined before a motion to
transfer venue or any other plea or pleading may be heard. Tex. R. Civ. P. 120a(2). A
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defendant, however, does not waive his special appearance by using the discovery pro-
cess to seek information pertaining to the merits of the case. Case v. Grammar, 31
S.W.3d 304, 311 (Tex. App.—San Antonio 2000, no pet.).

COMMENT: Every attempt should be made to negate all claims of jurisdiction of the
court that are set out in the petitioner’s pleadings. For example, the special appearance
should assert that the respondent is not a resident of the state of Texas and that the
specific requirements of Family Code section 6.305 or 102.011 that were relied on by
the petitioner are not satisfied. The special appearance should further assert that the
assumption of jurisdiction over the respondent would offend the traditional notions of
fair play and substantial justice and that the respondent has had insufficient contacts
with Texas to warrant an assumption of jurisdiction.

The respondent has the burden of proof to show lack of amenability to long-arm pro-
cess. Carbonit Houston, Inc. v. Exchange Bank, 628 S.W.2d 826, 829 (Tex. App.—
Houston [14th Dist.] 1982, writ ref’d n.r.e.). A hearing should be held on the special
appearance and a ruling obtained on the special appearance. There is a conflict between
courts of appeals on whether a failure to do so may be construed as a waiver of the
jurisdictional challenge. Stegall & Stegall v. Cohn, 592 S.W.2d 427, 429-30 (Tex.
App.—Fort Worth 1979, no writ) (failure to set hearing does not waive special appear-
ance); Brown v. Brown, 520 S.W.2d 571, 575 (Tex. App.—Houston [14th Dist.] 1975,
no writ) (under facts of case, defendant’s failure to set hearing on his special appearance
and present facts construed as waiver of that special appearance).

The court shall determine the special appearance on the basis of the pleadings, any stip-
ulations the parties make, any affidavits and attachments the parties file, discovery
results, and any oral testimony. Any affidavits must be served at least seven days before
the hearing, be made on personal knowledge, set forth specific facts that would be
admissible in evidence, and show affirmatively that the affiant is competent to testify. If
the opposing party shows by reasons stated in an affidavit that he cannot present by affi-
davit facts essential to justify his opposition, the court may order a continuance. Sanc-
tions are to be imposed if affidavits are presented in violation of rule 13. Tex. R. Civ. P.
120a(3).

In a suit brought under the Family Code, an order overruling a special appearance is
interlocutory and not appealable. See Tex. Civ. Prac. & Rem. Code § 51.014(a)(7).
Because section 51.014(a)(7) precludes interlocutory appeal, denial of a special appear-
ance in a family law case is subject to mandamus review. Knight Corp. v. Knight, 367
S.W.3d 715, 723 (Tex. App.—Houston [14th Dist.] 2012, orig. proceeding); /n re
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JWL., 291 SW3d 79, 83 (Tex. App.—Fort Worth 2009, orig. proceeding [mand.
denied]). In non-family law suits, however—in which the order is appealable—a writ of
mandamus will not issue for the trial court’s denial of a special appearance. Canadian
Helicopters Ltd. v. Wittig, 876 S.W.2d 304, 306 (Tex. 1994) (orig. proceeding); see also
Bell Helicopter Textron, Inc. v. Walker, 787 S.W.2d 954, 955 (Tex. 1990) (orig. pro-
ceeding) (per curiam).

If the objection to jurisdiction is overruled, the respondent may thereafter appear gener-
ally for any purpose and present his defense to the case on the merits without waiver of
the objection to jurisdiction. Tex. R. Civ. P. 120a(4). When a trial court rules on a spe-
cial appearance, the losing party should request findings of fact. See Tex. R. Civ. P. 296;
Goodenbour v. Goodenbour, 64 S.W.3d 69, 75 (Tex. App.—Austin 2001, pet. denied).

Forum non conveniens is an equitable doctrine exercised by the courts to resist the
imposition of an inconvenient jurisdiction on a litigant, even if the court could exercise
jurisdiction under the long-arm statute without a violation of due process. Sarieddine v.
Moussa, 820 S.W.2d 837, 839 (Tex. App.—Dallas 1991, writ denied). Before a court
may invoke the doctrine of forum non conveniens, however, the court must first find
that it has jurisdiction over the defendant. Sarieddine, 820 S.W.2d at 840. A trial court
may dismiss a case under the doctrine of forum non conveniens if it determines that, for
the convenience of the litigants and witnesses and in the interest of justice, the action
should be instituted in another forum that also has jurisdiction. Van Winkle-Hooker Co.
V. Rice, 448 S.W.2d 824, 826 (Tex. App.—Dallas 1969, no writ). In determining
whether to dismiss a case under the doctrine of forum non conveniens, a trial court must
weigh a number of factors, including—

1. the private interest of the litigants;
2. the relative ease of access to the sources of proof needed;

3. the availability of compulsory process for the attendance of unwilling wit-
nesses;

4. the costs of obtaining the attendance of willing witnesses; and

5. any other practical factors that make trial of a case easy, expeditious, and inex-
pensive.

Cole v. Lee, 435 S.W.2d 283, 285 (Tex. App.—Dallas 1968, writ dism’d) (citing Gulf
Oil Corp. v. Gilbert, 330 U.S. 501, 507-08 (1947)).
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There must be some evidence in the record that allows the trial court to balance the
forum non conveniens factors and determine whether they weigh strongly in favor of
trying the case in another forum. Unsubstantiated, conclusory allegations in a motion or
in argument by counsel are insufficient. Lee v. Na, 198 S.W.3d 492, 495 (Tex. App.—
Dallas 2006, no pet.).

§ 3.13  Plea in Abatement

If spouses separate and live in different counties for ninety days or more, either spouse
may file suit for divorce in the county in which that spouse or the other spouse resides.
See Tex. Fam. Code § 6.301. The court in which suit is first filed acquires dominant
jurisdiction to the exclusion of other coordinate courts. Curtis v. Gibbs, 511 S.W.2d
263, 267 (Tex. 1974). Any subsequent suit involving the same parties and the same
controversy must be dismissed if a party to that suit calls the second court’s attention to
the pendency of the prior suit by a plea in abatement. Curtis, 511 S.W.2d at 267. If the
second court issues an order that actively interferes with the jurisdiction of the court
with dominant jurisdiction, mandamus relief is available. /n re Benavides, No. 04-14-
00718-CV, 2014 WL 6979438 (Tex. App.—San Antonio Dec. 10, 2014, orig. proceed-
ing) (mem. op.). As long as the forum is a proper one, it is the petitioner’s privilege to
choose the forum. The respondent is simply not at liberty to decline to do battle in the
forum chosen by the petitioner. Wyatt v. Shaw Plumbing Co., 760 S.W.2d 245, 248
(Tex. 1988).

Grounds: Pleas in abatement used in divorce cases are normally based on one of two
grounds: (1) that neither the petitioner nor the respondent has met the residency and
domicile requirements or (2) that prior proceedings are pending in another court,
involving the same parties, as well as additional similar matters that may be appropri-
ate. Abatement of a lawsuit due to the pendency of a prior suit is based on the principles
of comity, convenience, and the necessity for orderly procedures in the trial of con-
tested issues. The plea in abatement must be raised in a timely manner or it is waived.
There are three exceptions to the general rule that the court in which a suit is first filed
acquires dominant jurisdiction: (1) conduct that estops a party from asserting prior
active jurisdiction, (2) lack of persons to be joined if feasible or the power to bring them
before the court, and (3) lack of intent to prosecute the first lawsuit. Wyatt, 760 S.W.2d
at 248.

Pleading: The plea in abatement should contain both pertinent facts and conclusions
of law regarding the “dominant” jurisdiction of a particular court for a plea on that
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ground to be successful. The plea must give adequate notice to the petitioner about the
exact facts as well as any conclusions of law relied on by the movant in the plea. The
plea itself must state sufficient facts to indicate to the court why the pending action
should be abated. The plea should also suggest the correct manner in which the peti-
tioner should have proceeded to obtain a hearing on his cause of action. Bryce v. Corpus
Christi Area Convention & Tourist Bureau, 569 S.W.2d 496, 499 (Tex. App.—Corpus
Christi-Edinburg 1978, writ ref’d n.r.e.). A dominant jurisdiction complaint must be
timely asserted and proven by a plea in abatement, or it is waived. Wyatt, 760 S.W.2d at
248.

The plea in abatement must be verified. Sparks v. Bolton, 335 S.W.2d 780, 785 (Tex.
App.—Dallas 1960, no writ); see also Tex. R. Civ. P. 93(3).

Presentation of Plea and Evidence: The movant in the plea in abatement must pres-
ent the plea to the court no later than the commencement of the trial or the plea is con-
sidered waived. The movant must present evidence to support the plea in abatement,
and an affidavit or verified plea will not, by itself, support the plea. Continental Oil Co.
v. PP.G. Industries, 504 S.W.2d 616, 621-22 (Tex. App.—Houston [lst Dist.] 1973,
writ ref’d n.r.e.).

If Plea Is Overruled: The Texas Supreme Court has held that, if the second court
refuses to sustain a proper plea in abatement or attempts to interfere with the prior
action, such refusal or interference may be challenged by mandamus or other appropri-
ate writ to settle the conflict of jurisdiction. Curtis, 511 S.W.2d at 267; see also Dallas
Fire Insurance Co. v. Davis, 893 S.W.2d 288, 291-92 (Tex. App.—Fort Worth 1995,
orig. proceeding). The supreme court has also held that a trial court’s ruling on a plea in
abatement is not subject to mandamus. See Abor v. Black, 695 S.W.2d 564, 567 (Tex.
1985) (orig. proceeding). The distinction made between these cases is that in Curtis,
one of the courts had enjoined the other court from proceeding. Abor, 695 S.W.2d at
567. A general review of the case law indicates that under most fact situations a chal-
lenge of the trial court’s ruling by mandamus will not be proper.

Defenses: The three defenses to a plea in abatement are—

1. fraud and deceit based on conduct of a party that would stop him or her from
asserting the “dominant” jurisdiction of a court in which the suit was first filed;

2. the defense of bad faith; and

3. that the court did not have “dominant” jurisdiction, because at the time of the
filing of the first suit the requirements of Family Code section 6.301 were not
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met and the later court had actually acquired “dominant” jurisdiction by being
the first court with jurisdiction under section 6.301.

See Johnson v. Avery, 414 S.W.2d 441, 443 (Tex. 1966); In re Marriage of Parr, 543
S.W.2d 433, 434 (Tex. App.—Corpus Christi-Edinburg 1976, no writ); see also Wyatt,
760 S.W.2d at 248.

Estoppel: A party who files a counterpetition seeking affirmative relief is estopped
from asserting that the county in which he had first filed has dominant jurisdiction.
Bonacci v. Bonacci, 420 S.W.3d 294 (Tex. App.—El Paso 2013, pet. denied), cert.
denied, 135 S. Ct. 678 (2014).

§3.14  Respondent’s Answer

The respondent shall file an answer to the proceedings. A general denial is sufficient to
deny pleadings not required to be denied under oath. Tex. R. Civ. P. 92. The answer
need not be made on oath or by verified petition. Tex. Fam. Code § 6.403.

Defense to Divorce Action: A request for divorce based on insupportability may be
granted on the request of either party. Tex. Fam. Code § 6.001. It was the intent of the
legislature to make a decree of divorce mandatory when a party to the marriage alleges
insupportability and establishes the statutory elements, regardless of who is at fault.
Phillips v. Phillips, 75 S.W.3d 564, 572 (Tex. App.—Beaumont 2002, no pet.). The
defenses to a suit for divorce of recrimination and adultery are abolished. Tex. Fam.
Code § 6.008(a). Condonation is a defense to a suit for divorce only if the court finds
that there is a reasonable expectation of reconciliation. Tex. Fam. Code § 6.008(b).
Condonation is an affirmative defense that must be specially pleaded. Ferguson v. Fer-
guson, 610 S.W.2d 559, 560 (Tex. App.—Beaumont 1980, no writ).

Denial of Paternity: A presumed father of a child may sign a denial of his paternity.
The denial is valid only if (1) an acknowledgment of paternity signed or otherwise
authenticated by another man is filed under section 160.305 of the Family Code; (2) the
denial is in a record and is signed or otherwise authenticated under penalty of perjury;
and (3) the presumed father has not previously acknowledged paternity of the child,
unless the previous acknowledgment has been rescinded under section 160.307 or suc-
cessfully challenged under section 160.308, or been adjudicated to be the father of the
child. Tex. Fam. Code § 160.303. The issue of paternity is addressed in chapter 54 of
this manual.
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Affirmative Defense: An affirmative defense does not seek to defend by merely
denying the opposing party’s claims, but rather seeks to establish an independent reason
why the other party should not recover. Texas Beef Cattle Co. v. Green, 921 S.W.2d
203, 212 (Tex. 1996). A respondent or counterrespondent has the duty to plead and
request jury instructions on an affirmative defense. Quantum Chemical Corp. v. Toen-
nies, 47 S.W.3d 473, 481 (Tex. 2001). Specific affirmative defenses are set out in rule
94 of the Texas Rules of Civil Procedure and include estoppel, fraud, laches, payment,
release, res judicata, statute of frauds, statute of limitations, and waiver. See Tex. R. Civ.
P. 94. In addition to these specific affirmative defenses, rule 94 also states that “a party
shall set forth affirmatively . . . any other matter constituting an avoidance or affirma-
tive defense.”

Verified Defense: Certain pleadings must be verified unless the truth of those matters
appears of record. These verified pleadings are listed in rule 93 of the Texas Rules of
Civil Procedure. See Tex. R. Civ. P. 93. They include any other matter required by stat-
ute to be pleaded under oath. Tex. R. Civ. P. 93(16).

Compulsory Joinder: A person who is subject to service of process shall be joined
as a party in the action if (1) in his absence complete relief cannot be accorded among
those already parties or (2) he claims an interest relating to the subject of the action and
is so situated that the disposition of the action in his absence may (i) as a practical mat-
ter impair or impede his ability to protect that interest or (ii) leave any of the persons
already parties subject to a substantial risk of incurring double, multiple, or otherwise
inconsistent obligations by reason of his claimed interest. If he has not been so joined,
the court shall order that he be made a party. If he should join as a plaintiff but refuses
to do so, he may be made a defendant or, in a proper case, an involuntary plaintiff. Tex.
R. Civ. P. 39(a).

If such a person cannot be made a party, the court shall determine whether in equity and
good conscience the action should proceed among the parties before it or should be dis-
missed, the absent person being thus regarded as indispensable. The factors to be con-
sidered by the court include the following: first, to what extent a judgment rendered in
the person’s absence might be prejudicial to him or to those already parties; second, the
extent to which by protective provisions in the judgment, by the shaping of relief, or by
other measures the prejudice can be lessened or avoided; third, whether a judgment ren-
dered in the person’s absence will be adequate; and fourth, whether the plaintiff will
have an adequate remedy if the action is dismissed for nonjoinder. Tex. R. Civ. P. 39(b).
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A pleading asserting a claim for relief shall state the names, if known to the pleader, of
any persons as described in rule 39(a) who are not joined and the reasons why they are
not joined. Tex. R. Civ. P. 39(c).

COMMENT: If a nonparty, such as a parent of a spouse, owns an interest in real or
personal property in which the spouses have an interest, it may be necessary to join
the nonparty to the divorce suit in order to divide the spouses’ interests. See Walsh v.
Walsh, 255 S.W.2d 240, 243 (Tex. App.—Amairillo 1952, no writ).

Permissive Joinder: All persons may join in one action as plaintiffs if they assert any
right to relief jointly, severally, or in the alternative in respect of or arising out of the
same transaction, occurrence, or series of transactions or occurrences and if any ques-
tion of law or fact common to all of them will arise in the action. All persons may be
joined in one action as defendants if there is asserted against them jointly, severally, or
in the alternative any right to relief in respect of or arising out of the same transaction,
occurrence, or series of transactions or occurrences and if any question of law or fact
common to all of them will arise in the action. A plaintiff or defendant need not be
interested in obtaining or defending against all the relief demanded. Judgment may be
given for one or more of the plaintiffs according to their respective rights to relief and
against one or more defendants according to their respective liabilities. The court may
make such orders as will prevent a party from being embarrassed, delayed, or put to
expense by the inclusion of a party against whom he asserts no claim and who asserts
no claim against him and may order separate trials or make other orders to prevent
delay or prejudice. Tex. R. Civ. P. 40.

Compulsory Counterclaim: The compulsory counterclaim rule is designed to avoid
piecemeal or duplicative litigation. Its purpose is to provide that a potential counter-
claimant with a justiciable interest arising out of the same transaction or occurrence at
issue in the opposing party’s claim bring the counterclaim in the same proceeding, or it
will be deemed waived. The “compelling interest” underlying the compulsory counter-
claim rule is solely in judicial economy; its purpose is to prevent multiple suits arising
out of the same transactions or occurrences. Bard v. Charles R. Myers Insurance
Agency, 839 S.W.2d 791, 796 (Tex. 1992).

A pleading shall state as a counterclaim any claim within the jurisdiction of the court
not the subject of a pending action that at the time of filing the pleading the pleader has
against any opposing party, if it arises out of the transaction or occurrence that is the
subject matter of the opposing party’s claim and does not require for its adjudication the
presence of third parties of whom the court cannot acquire jurisdiction. Tex. R. Civ. P.
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97(a). A claim meeting the requirements of rule 97(a) must be asserted in the initial
action and cannot be asserted in later actions. Ingersoll-Rand Co. v. Valero Energy
Corp., 997 S.W.2d 203, 207 (Tex. 1999). A counterclaim is compulsory if, in addition
to rule 97(a)’s other requirements, it was not the subject of a pending action when the
original suit was commenced. /n re J.B. Hunt Transport, Inc., 492 S.W.3d 287, 293
(Tex. 2016) (orig. proceeding). However, a judgment based on a settlement or compro-
mise of a claim of one party to the transaction or occurrence before a disposition on the
merits shall not operate as a bar to the continuation or assertion of the claims of any
other party to the transaction or occurrence unless the latter has consented in writing
that the judgment shall operate as a bar. Tex. R. Civ. P. 97(a).

Permissive Counterclaim: A pleading may state as a counterclaim any claim against
an opposing party whether or not arising out of the transaction or occurrence that is the
subject matter of the opposing party’s claim. Tex. R. Civ. P. 97(b).

A claim that either matured or was acquired by the pleader after filing his pleading may
be presented as a counterclaim by amended pleading. Tex. R. Civ. P. 97(d).

Torts: The issue of torts is addressed in part V. below.

Stay for Military Service: A stay may be granted under certain circumstances to a
party who is in military service or has separated from service within ninety days. See
the discussion at section 19.4 in this manual.

§3.15  Inmate’s Participation at Trial

Although an inmate does not have an absolute right to appear personally in court in
civil proceedings, he cannot be denied access to the courts simply because he is incar-
cerated. See Inre ZL.T,, 124 SW.3d 163, 165 (Tex. 2003). The right of a prisoner to
have access to the court entails not so much his personal presence as the opportunity to
present evidence or contradict the evidence of the opposing party. In re R.C.R., 230
S.W.3d 423, 426 (Tex. App.—Fort Worth 2007, no pet.). When the trial judge deter-
mines an inmate should not be allowed to appear personally, the inmate should be
allowed to proceed by affidavit, deposition, telephone, or other effective means. In re
Marriage of Bolton, 256 S.W.3d 832 (Tex. App.—Dallas 2008, no pet.). A trial court
abuses its discretion if it effectively bars the inmate from presenting his case. Gamboa
v. Alecio, 604 S.W.3d 513, 516 (Tex. App.—Houston [14th Dist.] 2020, no pet.) (trial
court abused its discretion and “essentially closed the court’s doors to [inmate spouse]”
in dismissing divorce action for want of prosecution when inmate spouse had requested
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to appear telephonically through affidavit, provided proper phone number, and pro-
vided proposed divorce decree); Armstrong v. Randle, 881 S.W.2d 53, 57 (Tex. App.—
Texarkana 1994, writ denied). In order to attend trial, the inmate must request a bench
warrant. Texas courts consider a number of factors when ruling on a motion for a bench
warrant, including (1) the cost and inconvenience of transporting the inmate to the
courtroom; (2) the security risk the inmate presents to the court and the public; (3)
whether the inmate’s claims are substantial; (4) whether the matter’s resolution can rea-
sonably be delayed until the inmate’s release; (5) whether the inmate can and will offer
admissible, noncumulative testimony that cannot be effectively presented by deposi-
tion, telephone, or some other means; (6) whether the inmate’s presence is important in
judging his demeanor and credibility; (7) whether the trial is to the court or a jury; and
(8) the inmate’s probability of success on the merits. See In re Z.L.T., 124 S.W.3d 163;
Inre AW, 302 S.W.3d 925, 929 (Tex. App.—Dallas 2010, no pet.).

§ 3.16  Standing Orders

A standing order is a court order or set of rules that automatically takes effect when a
divorce action or suit affecting the parent-child relationship is filed. Most large coun-
ties, with the exception of Harris and Tarrant counties, have implemented standing
orders to protect the parties and children and to prevent the dissipation of the marital
estate while the divorce is pending. Most courts with standing orders require that a copy
be attached to the original petition for divorce. A standing order is effective until the
court enters an order that either changes the standing order or eliminates it. The entry of
a divorce decree will ordinarily suspend operation of the standing order.

§ 3.17  Temporary Orders
Temporary orders are discussed in chapter 4 of this manual.

[Sections 3.18 through 3.20 are reserved for expansion.]

I1. Dissolution of Marriage

§3.21  Grounds

The Family Code assigns the divorce-ground determination to the discretion of the trial
court. Portillo v. Portillo, No. 02-14-00124-CV, 2016 WL 1601113, at *4 (Tex. App.—

108



Divorce Pleadings §3.21

Fort Worth Apr. 21, 2016, no pet.) (mem. op.). The court may grant a divorce on any of
three no-fault grounds: insupportability (Tex. Fam. Code § 6.001), the spouses’ living
apart for three years (Tex. Fam. Code § 6.006), and the respondent’s confinement in a
mental hospital for three years (Tex. Fam. Code § 6.007). When insupportability is
relied on as a ground for divorce by the complaining spouse and that ground is estab-
lished by the evidence, a divorce must be granted the complaining party, without regard
as to whether either, both, or neither of the parties is responsible for or caused the insup-
portability. It is not incumbent on the plaintiff who brings the divorce action on the
ground of insupportability to show any misconduct on the defendant’s part; it is incum-
bent on that spouse only to establish by the evidence that a state of insupportability
exists regardless of whether it is anyone’s or no one’s fault. Phillips v. Phillips, 75
S.W.3d 564, 571 (Tex. App.—Beaumont 2002, no pet.).

Efforts to prevent a court from granting a divorce on religious grounds have not been
successful. A trial court has subject-matter jurisdiction to dissolve a Christian marriage.
Regardless of how a couple views their union—whether they see it primarily as reli-
gious or secular—the state governs all legal aspects of the union. Waite v. Waite, 150
S.W.3d 797, 802 (Tex. App.—Houston [14th Dist.] 2004, pet. denied). The U.S.
Supreme Court’s opinion in Obergefell v. Hodges, 135 S. Ct. 2584 (2015), does not
either directly or by implication recognize what would effectively be an affirmative
constitutional right of one spouse to compel an unwilling other spouse to remain mar-
ried, in derogation of both the other spouse’s liberty and state divorce laws. Lecuona v.
Lecuona, No. 03-17-00138-CV, 2018 WL 2994587, at *1 (Tex. App.—Austin June 15,
2018, pet. denied) (mem. op.).

A divorce may be granted on any of these fault grounds: cruelty (Tex. Fam. Code
§ 6.002), adultery (Tex. Fam. Code § 6.003), the respondent’s conviction of a felony
(Tex. Fam. Code § 6.004), and the respondent’s abandonment of the petitioner for one
year (Tex. Fam. Code § 6.005).

Adultery means the “voluntary sexual intercourse of a married person with one not the
spouse.” Adultery is not limited to actions committed before separation and may be
established by circumstantial evidence. However, there must be clear and positive
proof, and mere suggestion and innuendo are insufficient. /n re Marriage of C.A.S. &
D.PS., 405 S.W.3d 373, 383 (Tex. App.—Dallas 2013, no pet.). Even if there is evi-
dence of an extramarital affair, the court does not abuse its discretion by not instead
finding, or by not additionally finding, adultery as a ground for the divorce. Portillo,
2016 WL 1601113, at *4.
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Cruel treatment as a ground for divorce must render the couple’s living together insup-
portable, meaning incapable of being borne, unendurable, insufferable, or intolerable.
Kemp v. Kemp, No. 11-11-00292-CV, 2013 WL 5891583, at *3 (Tex. App.—Eastland
Oct. 31, 2013, no pet.) (mem. op.).

Even if fault has not been pleaded as a ground for divorce, factual or evidentiary mat-
ters that embrace issues that would support cruelty, adultery, or other fault-related
issues may be introduced to support a request for a disproportionate division of prop-
erty. See Murff'v. Murff, 615 S.W.2d 696, 698-99 (Tex. 1981) (list of factors court may
consider in making division); see also Young v. Young, 609 S.W.2d 758, 761-62 (Tex.
1980); In re Marriage of Brown, 187 S.W.3d 143, 146 (Tex. App.—Waco 2006, no
pet.) (though divorce granted on no-fault ground, trial court should have discretion to
consider proven fault in break-up of marriage when making just and right division of
community estate). But see Phillips, 75 S.W.3d at 572 (when dissolution of marriage
sought solely on ground of insupportability, evidence of “fault” becomes irrelevant as
analytical construct and may not be considered by trial court in its “‘just and right” divi-
sion of community estate).

See section 3.14 above on the respondent’s pleadings regarding defenses.

§3.22  Residence Requirements

Residence requirements are met if either the petitioner or the respondent has been a
domiciliary of Texas for the six months and a resident of the county of suit for the
ninety days preceding the filing of the petition. Tex. Fam. Code § 6.301. Mere owner-
ship of real property without physical presence or other significant connection to Texas
will not satisfy the residency requirement. /n re Marriage of Lai, 333 S.W.3d 645 (Tex.
App.—Dallas 2009, no pet.). However, a petitioner does not lose the right to maintain a
divorce suit in his county of residence if he has been temporarily absent from the
county during the ninety-day period. Posey v. Posey, 561 S.W.2d 602, 605 (Tex.
App.—Waco 1978, writ dism’d).

A domiciliary does not lose his domicile if he is absent from Texas for military service
or other public service of the state or nation or while accompanying his spouse who is
on such service. Tex. Fam. Code § 6.303. Although a military husband who had desig-
nated Texas as his residence and his family, who last resided in Bexar County, Texas,
before his assignment to Germany, were stationed in Germany for a number of years at
the time the husband filed for divorce in Bexar County, the husband was considered to
be domiciled in Texas under section 6.303. Vatcher v. Vatcher, No. 04-12-00821-CV,
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2014 WL 60917, at *2 (Tex. App.—San Antonio Jan. 8, 2014, no pet.) (mem. op.). One
not previously a resident of Texas who is serving in the armed forces of the United
States and has been stationed at one or more military installations in Texas for at least
the last six months and at a military installation in a Texas county for at least the last
ninety days, or who is accompanying his spouse during the spouse’s military service in
those locations and for those periods, is considered to have been a domiciliary of Texas
and a resident of the county for those periods for the purpose of bringing a divorce suit.
Tex. Fam. Code § 6.304. However, a military husband did not become a domiciliary of
Texas while he was temporarily stationed in San Antonio for military training but never
returned to Texas despite wife’s claims that he changed his residence to Texas on mili-
tary documents and that he intended to return to Texas once he retired. Mere intent to
return is insufficient without an accompanying act to demonstrate that intent. /n re
Green, 385 S.W.3d 665, 670 (Tex. App.—San Antonio 2012, orig. proceeding).

If one spouse has been a domiciliary of Texas for at least the last six months, a spouse
domiciled in another state or nation may file a suit for divorce in the Texas county in
which the other spouse resides at the time the petition is filed. Tex. Fam. Code § 6.302.

Residence requirements are not jurisdictional. Wilson v. Wilson, 494 S.W.2d 609, 611
(Tex. App.—Houston [14th Dist.] 1973, writ dism’d); Allen v. Allen, 397 S.W.2d 99,
100 (Tex. App.—Amarillo 1965, no writ). A plea in abatement is the proper vehicle
through which a failure to meet residency requirements should be attacked. Harrison v.
Harrison, 543 S.W.2d 176, 177 (Tex. App.—Houston [ 14th Dist.] 1976, no writ); Lutes
v. Lutes, 538 S.W.2d 256, 258 (Tex. App.—Houston [14th Dist.] 1976, no writ). On
sustaining a plea in abatement on such grounds, the court should retain the case on the
docket until the residency requirements are met rather than dismissing the case. Svensen
v. Svensen, 629 S.W.2d 97, 98 (Tex. App.—Dallas 1981, no writ); Beavers v. Beavers,
545 S.W.2d 29, 30 (Tex. App.—Waco 1976, no writ). Judicial admission of residence
and domicile in a divorce petition prevents a party from challenging the evidence as
insufficient to show that residency requirements have been satisfied. McCaskill v.
McCaskill, 761 S.W.2d 470, 473 (Tex. App.—Corpus Christi-Edinburg 1988, writ
denied).

Although the residence requirement is not jurisdictional, the residency and domiciliary
requirements must be met before the court is authorized to grant a divorce. Skubal v.
Skubal, 584 S.W.2d 45, 46 (Tex. App.—San Antonio 1979, writ dism’d); Schreiner v.
Schreiner, 502 S.W.2d 840, 843 (Tex. App.—San Antonio 1973, writ dism’d). The ele-
ments of the legal concept of domicile are (1) an actual residence and (2) the intent to
make it the permanent home. Snyder v. Pitts, 241 S.W.2d 136, 139 (Tex. 1951) (orig.
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proceeding). To establish domicile there must be more than mere physical presence in a
particular place; there must be an intention to establish a permanent home. Skubal, 584
S.W.2d at 46.

Although domicile and residence are frequently used as if they had the same meaning,
they are not identical terms and are not synonymous. “Residence” may be defined as
the act or fact of living in a given place for some time. It is the place where one actually
lives. Usually, residence just means bodily presence as an inhabitant in a given place,
whereas domicile usually requires bodily presence plus an intention to make the place
one’s home. A person may have more than one residence at a time but only one domi-
cile. Black’s Law Dictionary 1502 (10th ed. 2014); see also Stone v. Phillips, 171
S.W.2d 156, 159 (Tex. App.—Amarillo 1943), aff’d, 176 S.W.2d 932 (Tex. 1944). Res-
idence requires that a person be living and physically present in a particular locality, but
domicile requires that a person live in that locality with the intention of making it a
fixed, permanent home. Nieto v. Nieto, No. 04-11-00807-CV, 2013 WL 1850780 (Tex.
App.—San Antonio May 1, 2013, pet. denied) (mem. op.) (trial court did not abuse its
discretion in finding that parties, both Mexican nationals on investment visas, resided in
Bexar County, Texas, for at least six months before filing for divorce and owned the
marital residence and conducted business in San Antonio, Texas). Domicile and resi-
dence are not convertible terms. Domicile is a larger term, of more extensive signifi-
cance, whereas residence is of a more temporary character. Stone, 171 S.W.2d at 159.

§3.23  Waiting Period

With one exception, discussed in the next paragraph, the court may not grant a divorce
before the sixtieth day after the date the suit is filed, but a decree entered in violation of
this provision is not subject to collateral attack. Tex. Fam. Code § 6.702(a). A counter-
petition shares the same waiting period as the petition. See Coast v. Coast, 135 S.W.2d
790, 793 (Tex. App.—El Paso 1939, no writ).

The waiting period is not required if the court finds that the respondent has been finally
convicted of, or received deferred adjudication for, an offense involving family vio-
lence against the petitioner or a member of the petitioner’s household or if the petitioner
has an active protective order or magistrate’s order for emergency protection based on a
finding of family violence against the respondent because of family violence committed
during the marriage. Tex. Fam. Code § 6.702(c).
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§3.24  Remarriage

Generally, neither party to a divorce may marry a third party before the thirty-first day
after the date the divorce is decreed. Tex. Fam. Code § 6.801(a). Although a written
decree is not signed until later, a divorce is fully effective for all purposes, except calcu-
lation of times for appeal, at the time the trial court makes a noninterlocutory oral pro-
nouncement of judgment of divorce. Thus, the thirty-day waiting period during which
divorced spouses are prohibited from entering into a new marriage runs from the date of
noninterlocutory oral pronouncement. Herschberg v. Herschberg, 994 S.W.2d 273, 276
(Tex. App.—Corpus Christi-Edinburg 1999, pet. denied).

The court may waive the prohibition against remarriage for either or both spouses if a
record of the proceedings is made and preserved or if findings of fact and conclusions
of law are filed by the court. Tex. Fam. Code § 6.802. The former spouses may remarry
each other at any time. Tex. Fam. Code § 6.801(b).

§3.25  Change of Name

In a divorce decree, the court must change the name of a party specifically requesting
the change to a name previously used by the party unless the court states in the decree a
reason for denying the name change. The court may not deny the name change solely to
keep last names of family members the same. A change of name does not release a per-
son from liability incurred by the person under a previous name or defeat a right the
person held under a previous name. Tex. Fam. Code § 6.706. To change a name in con-
Jjunction with a divorce to a name not previously used by the party, a party must follow
the requirements and procedures set out in Family Code chapter 45. See section 61.3 in
this manual.

A person whose name has been changed in a suit for divorce may apply for a change-
of-name certificate from the clerk of the court as provided in Family Code section
45.106. Tex. Fam. Code §§ 6.706(d), 45.105(b); see also Tex. Fam. Code § 45.106. The
certificate under section 45.106 constitutes proof of the change of name. Tex. Fam.
Code § 45.106(d).

§3.26  Spousal Maintenance

Texas courts may order spousal maintenance at the time of divorce only if the spouse
seeking maintenance will lack sufficient property, including his separate property, on
dissolution of the marriage to provide for his minimum reasonable needs and if certain
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other conditions are met. See section 23.9 in this manual for a discussion of spousal
maintenance.

§3.27  Informal Marriage

In Texas, to prove the existence of an informal marriage (more frequently called a com-
mon-law marriage), the proponent must establish by a preponderance of the evidence
either (1) that a declaration of their marriage has been signed as provided by Family
Code chapter 2, subchapter E, or (2) that the parties agreed to be married and thereafter
lived together in Texas as spouses and represented to others in Texas that they were
married. Bolash v. Heid, 733 S.W.2d 698, 699 (Tex. App.—San Antonio 1987, no writ),
Tex. Fam. Code § 2.401(a). The existence of a common-law marriage is a fact question
with the burden of proof on the person seeking to establish existence of the marriage by
a preponderance of the evidence. See Weaver v. State, 855 S.W.2d 116, 120 (Tex.
App.—Houston [14th Dist.] 1993, no pet.); Hightower v. State, 629 S.W.2d 920, 924
(Tex. Crim. App. 1981).

A common-law divorce is unknown to Texas law. The marriage arises out of the state of
facts. Once the common-law status exists, it, like any other marriage, may be termi-
nated only by death or a court decree. Once the marriage exists, the spouses’ subse-
quent denials of the marriage, if disbelieved, do not undo the marriage. Estate of
Claveria v. Claveria, 615 S.W.2d 164, 167 (Tex. 1981).

An agreement to create a common-law marriage must be specific and mutual. Estate of
Sinatra v. Sinatra, No. 13-14-00565-CV, 2016 WL 4040290, at *2 (Tex. App.—Corpus
Christi-Edinburg July 28, 2016, pet. denied) (mem. op.). There must be evidence that
the parties intended to have a present, immediate, and permanent marital relationship
and that they did in fact agree to be spouses. In other words, the agreement to be mar-
ried must be a present agreement and not a future agreement. Aguilar v. State, 715
S.W.2d 645, 648 (Tex. Crim. App. 1986) (en banc); see also Leal v. Moreno, 733
S.W.2d 322, 323 (Tex. App.—Corpus Christi-Edinburg 1987, no writ). Until all ele-
ments of the statute are met, there is no common-law or informal marriage. Bolash, 733
S.W.2d at 699; see also Flores v. Flores, 847 S.W.2d 648, 650 (Tex. App.—Waco 1993,
writ denied) (per curiam).

An agreement to be informally married, like any ultimate fact, may be established by
direct or circumstantial evidence. Evidence of holding out must be particularly convinc-
ing to be probative of an agreement to be married. Occasional informal references to
another as their spouse will not prove an agreement to be married. Circumstantial evi-
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dence can entirely fail to overcome direct evidence from both members of the alleged
marriage that there is no agreement to be married. Assoun v. Gustafson, 493 S.W.3d
156, 160 (Tex. App.—Dallas 2016, pet. denied). Raising a family together may be evi-
dence of an agreement to be married. See Brooks v. Hancock, 256 S.W. 296, 297 (Tex.
App.—Texarkana 1923, no writ). Establishment of joint charge accounts naming the
parties as spouses may also be evidence that the parties agreed to be married. See
Rosales v. Rosales, 377 S.W.2d 661, 664 (Tex. App.—Corpus Christi-Edinburg 1964,
no writ). The filing of joint tax returns is also considered evidence that the parties were
married. Day v. Day, 421 S.W.2d 703, 705 (Tex. App.—Austin 1967, no writ). Another
widely accepted situation that constitutes legally sufficient evidence of an informal
marriage is the joint acquisition of property or the signing of secured transactions
between the litigants. See Rodriguez v. Avalos, 567 S.W.2d 85, 86-87 (Tex. App.—El
Paso 1978, no writ).

Representations made to governmental entities regarding marital status do not estop a
party from later claiming in an unrelated suit the existence or nonexistence of an infor-
mal marriage, but trial courts may properly consider such representations as evidence
either supporting or refuting a claim of informal marriage. Levendecker v. Uribe, No.
04-17-00163-CV, 2018 WL 442724, at *5 (Tex. App.—San Antonio Jan. 17,2018, pet.
denied) (mem. op.). Similarly, evidence of a joint tax return for only one year of an
eleven-year relationship was insufficient to establish an informal marriage. In re N.A.F.,
No. 05-17-00470-CV, 2019 WL 516715, at *5 (Tex. App.—Dallas Feb. 11, 2019, no
pet.) (mem. op.).

A finding of no informal marriage was affirmed when one party controverted the
other’s circumstantial evidence pertaining to an agreement to be married and there was
no direct evidence that the parties had actually agreed to be married. Burden v. Burden,
420 S.W.3d 305, 308-09 (Tex. App.—Texarkana 2013, no pet.). However, in another
case, no informal marriage was found even though the wife was identified as the hus-
band’s spouse on their joint car insurance and on the husband’s life insurance policies.
Castillon v. Morgan, No. 05-13-00872-CV, 2015 WL 1650782 (Tex. App.—Dallas Apr.
14, 2015, no pet.) (mem. op.).

The statutory requirement of “represented to others™ is synonymous with the judicial
requirement of “holding out to the public.” “Holding out” may be established by the
conduct and actions of the parties. Spoken words are not necessary to establish repre-
sentation to others. Eris v. Phares, 39 S.W.3d 708, 714-15 (Tex. App.—Houston [1st
Dist.] 2001, pet. denied). An occasional reference to a cohabitant as that person’s
spouse, standing alone, will not substantiate or prove a tacit agreement to be married
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without corroborative evidence. Russell v. Russell, 865 S.W.2d 929, 932 (Tex. 1993).
A couple must have a reputation in the general community of being married. Small v.
McMaster, 352 S.W.3d 280, 285 (Tex. App.—Houston [14th Dist.] 2011, pet. denied).
An occasional introduction as spouses does not establish the element of holding out.
Winfield v. Renfro, 821 S.W.2d 640, 651 (Tex. App.—Houston [1st Dist.] 1991, writ
denied). By contrast, where the parties lived together almost thirty years, they had three
children, and numerous witnesses testified that they held themselves out as married and
wife never corrected husband when he introduced her as his wife, the evidence sup-
ported a finding of informal marriage. /n re A.D.J., No. 05-17-01437-CV, 2019 WL
1467962, at *5-6 (Tex. App.—Dallas Apr. 3, 2019, no pet.) (mem. op.).

A common-law marriage is more than a contract; it is a public status. Winfield, 821
S.W.2d at 650.

A claim of informal marriage must be brought before the second anniversary of the date
on which the parties separated and ceased living together or it is rebuttably presumed
that the parties did not enter into an agreement to be married. Tex. Fam. Code
§ 2.401(b).

§3.28  Putative Marriage

A putative marriage is one that was entered into in good faith by at least one of the par-
ties but that is invalid by reason of an existing impediment on the part of one or both
parties. Garduno v. Garduno, 760 S.W.2d 735, 738 (Tex. App.—Corpus Christi-Edin-
burg 1988, no writ); Dean v. Goldwire, 480 S.W.2d 494, 496 (Tex. App.—Waco 1972,
writ ref’d n.r.e.). A putative marriage may arise out of either a ceremonial or informal
marriage. Garduno, 760 S.W.2d at 738. The effect of a putative marriage is to give the
putative spouse who acted in good faith the same right in property acquired during the
marital relationship as if he were a lawful spouse. Davis v. Davis, 521 S.W.2d 603, 606
(Tex. 1975). However, there being no legally recognized marriage, property acquired
during a putative marriage is not community property, but jointly owned separate prop-
erty. Garduno, 760 S.W.2d at 739; see also Mathews v. Mathews, 292 S.W.2d 662, 665
(Tex. App.—Galveston 1956, no writ). Texas recognizes these rights for putative mar-
riage in order to administer equity to those individuals who had a good-faith belief that
they were lawfully married. See Cameron v. Cameron, 103 S.W.2d 464 (Tex. App.—
Galveston 1937, writ ref’d).

When a legally married couple gets divorced, the Family Code gives the court the dis-
cretion to “order a division of the estate of the parties in a manner that the court deems
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just and right, having due regard for the rights of each party and any children of the
marriage.” Tex. Fam. Code § 7.001. Although statutes that relate to the division of
property do not expressly state that they are applicable to void marriages, it has been
consistently held that this right to a just and right division of property also applies to
putative marriages. See Davis, 521 S.W.2d at 606; Garduno, 760 S.W.2d at 739; Padon
v. Padon, 670 S.W.2d 354, 356 (Tex. App.—San Antonio 1984, no writ); Dean, 480
S.W.2d at 496. Accordingly, a husband was not allowed to withdraw his consent to a
mediated settlement agreement when the trial court impliedly found the wife was a
putative spouse and they were not in a meretricious relationship. Davis v. Davis, No.
01-12-00701-CV, 2014 WL 890899, at *6-8 (Tex. App.—Houston [1st Dist.] Mar. 6,
2014, no pet.) (mem. op.).

If the relationship is merely meretricious, however, neither one of the individuals has a
good-faith belief that they are entering into a marital relationship; therefore, there is no
innocent party in need of equitable protection under the law. Thus, when a meretricious
relationship ends, a party has an interest in only the property that he separately pur-
chased and acquired an interest in through an express trust, a resulting trust, or the exis-
tence of a partnership. See Faglie v. Williams, 569 S.W.2d 557, 566 (Tex. App.—Austin
1978, writ ref’d n.r.e.); Hyman v. Hyman, 275 S.W.2d 149, 151 (Tex. App.—Amarillo
1954, writ ref’d n.r.e.); see also Hayworth v. Williams, 102 Tex. 308, 116 S.W. 43, 46
(1909). In all other situations, the courts have refused to award anything to a pretended
wife, who knows the nature of the relationship in which she is involved. See Lawson v.
Lawson, 30 Tex. App. 43, 69 S.W. 246, 247 (1902, writ ref’d). Normally, in meretri-
cious relationships, “the courts will leave the parties as they find them, on the same
principle that they refuse to enforce any other contract which by reason of its objects, or
the nature of the consideration upon which it rests, is violative of law or against public
policy.” Lawson, 69 S.W. at 247; see also Meador v. Ivy, 390 S.W.2d 391, 394 (Tex.
App.—San Antonio 1965, no writ).

§3.29  Multiple Marriages

When two or more marriages of a person to different spouses are alleged, the presump-
tion is that the most recent marriage is valid; the one asserting the validity of a prior
marriage must prove its validity. Tex. Fam. Code § 1.102; see In re A.M., 418 S.W.3d
830, 842-43 (Tex. App.—Dallas 2013, no pet.) (husband unable to overcome pre-
sumption of validity of his marriage when wife provided Pakistani divorce decree
signed by her prior husband).

[Section 3.30 is reserved for expansion.]
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III. Division of Property

Warning: The division of marital property may have serious tax consequences. Tax
advice should be sought. See also the practice notes concerning tax considerations in
chapter 23 of this manual.

§3.31  General Rule of Property Division

In a divorce decree, the court shall order a division of the estate of the parties in a man-
ner that the court deems just and right, having due regard for the rights of each party
and any children of the marriage. Tex. Fam. Code § 7.001. A trial court has wide discre-
tion in dividing the estate of the parties, and that division should be corrected on appeal
only when an abuse of discretion has been shown. Murff'v. Murff, 615 S.W.2d 696, 698
(Tex. 1981). The community property of the marital estate need not be equally divided.
Murff, 615 S.W.2d at 699. If a trial court chooses to divide the marital estate unequally,
there must be some reasonable basis for doing so. Howe v. Howe, 551 S.W.3d 236, 253
(Tex. App.—EIl Paso 2018, no pet.). The trial court may consider such factors as the
spouses’ capacities and abilities, benefits that the party not at fault would have derived
from continuation of the marriage, business opportunities, education, relative physical
conditions, relative financial condition and obligations, disparity of ages, size of sepa-
rate estates, and the nature of the property. Murff, 615 S.W.2d at 699.

In deciding whether an unequal distribution is appropriate, a trial court can consider a
spouse’s fault in causing the divorce. But while fault may be considered in the property
division, “[t]his does not mean that fault must be considered in all cases where a
divorce is granted on fault grounds.” A trial court is prohibited from using a spouse’s
fault and the property division to punish the errant spouse for his misdeeds. Young v.
Young, 609 S.W.2d 758, 762 (Tex. 1980).

A court may award one spouse an unequal division of the community estate based on
the size of the spouses’ separate estates. See Mathis v. Mathis, No. 12-17-00049-CV,
2018 WL 1324777, at *3 (Tex. App.—Tyler Mar. 15, 2018, no pet.) (mem. op.).

In a divorce case, a trial court may award attorney’s fees as part of a just and right divi-
sion of the marital estate. Mandell v. Mandell, 310 S.W.3d 531, 541 (Tex. App.—Fort
Worth 2010, pet. denied). In a suit for dissolution of a marriage, the court also has stat-
utory authority for awarding costs, reasonable attorney’s fees, and expenses. Tex. Fam.
Code § 6.708(a), (c). The court may order the fees and expenses and any postjudgment
interest to be paid directly to the attorney, who may enforce the order in the attorney’s
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own name by any means available for the enforcement of a judgment for debt. Tex.
Fam. Code § 6.708(c).

In determining whether a trial court abuses its discretion in making a just and right divi-
sion of the community estate, it is important to quantify the size of the community pie
so the reviewing court can know just how large a slice each spouse was served. Howe,
551 S.W.3d at 253. Each party in a divorce proceeding has a responsibility to produce
evidence of the value of various properties to provide the trial court with a basis on
which to make the division. Generally, a party who does not provide the trial court with
values for the property cannot complain on appeal of the trial court’s lack of informa-
tion in dividing the community estate. Howe, 551 S.W.3d at 254.

The general rule is that the value of community assets is determined as of the date of
divorce or as close to that date as possible; however, nearness in time is a matter typi-
cally left to the trial court’s discretion. In re Marriage of C.A.S. & D.P.S., 405 S.W.3d
373, 385 (Tex. App.—Dallas 2013, no pet.). The determination of whether to use the
time of the divorce or the time of the division as the valuation date of an asset when the
divorce and division of the property occur at different dates is in fact so specific that it
should be left to the discretion of the trial judge to avoid the inequities that could result
by making a bright-line rule. Parker v. Parker, 897 S.W.2d 918, 932 (Tex. App.—Fort
Worth 1995, writ denied). There is a difference between the trial court’s pronouncement
of an interlocutory judgment granting the divorce and a final judgment of divorce that
disposes of all issues in the case. In re Marriage of Hammett, No. 05-14-00613-CV,
2016 WL 3086126, at *4 (Tex. App.—Dallas June 1, 2016, no pet.) (mem. op.). A trial
court is not required to value the community assets on the same date it orally rendered
the interlocutory judgment of divorce. If the date of divorce and the date on which the
property is divided are different, the trial judge has the discretion to decide which date
to use. Hammett, 2016 WL 3086126, at *4.

COMMENT: |If the court orally grants the divorce but takes any portion of the case
under advisement, at that time the wise practitioner should ask the court to rule that no
property acquired after the date of the oral pronouncement of divorce will be community
property. Because the court will retain plenary power until after it signs the written
decree, the court later can change that ruling, but the request may commit the court in
its own mind and in its later property division to characterize and value the assets of the
marriage as of the date the court orally granted the divorce, thus avoiding the issue in
Hammett. As the court could take months to rule on the remaining issues, ending the
growth (or diminution) of the community estate can make a substantial difference in the
property division, particularly for retirement benefits.
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The issues of divorce and property division may not be severed. Biaza v. Simon, 879
S.W.2d 349, 355 (Tex. App.—Houston [14th Dist.] 1994, writ denied); /n re Marriage
of Johnson, 595 S.W.2d 900, 902 (Tex. App.—Amarillo 1980, writ dism’d w.0.j.); see
Garrison v. Mead, 553 S.W.2d 25, 26 (Tex. App.—Houston [1st Dist.] 1977, orig. pro-
ceeding). If the court fails to deal with any community property, that property is owned
by the ex-spouses as tenants in common. Busby v. Busby, 457 S.W.2d 551, 554 (Tex.
1970). The property is subject to division under Family Code chapter 9, subchapter C
(formerly sections 3.90 through 3.93). Haynes v. Mclntosh, 776 S.W.2d 784, 786 (Tex.
App.—Corpus Christi-Edinburg 1989, writ denied).

For a discussion of the division of various types of property, see chapter 23 of this man-
ual.

§ 3.32  Separate Property

Separate property consists of (1) the property owned or claimed by a spouse before
marriage; (2) the property acquired by the spouse during marriage by gift, devise, or
descent; and (3) the recovery for personal injuries sustained by the spouse during the
marriage, except any recovery for loss of earning capacity during marriage. Tex. Fam.
Code § 3.001.

To overcome the community property presumption, a spouse claiming assets as sepa-
rate property must establish their separate character by clear and convincing evidence.
Tex. Fam. Code § 3.003(b); Stavinoha v. Stavinoha, 126 S.W.3d 604, 607 (Tex. App.—
Houston [14th Dist.] 2004, no pet.). “Clear and convincing” evidence means the mea-
sure or degree of proof that will produce in the mind of the trier of fact a firm belief or
conviction as to the truth of the allegations sought to be established. /n re J.F.C., 96
S.W.3d 256, 264 (Tex. 2002); see also Tex. Fam. Code §§ 1.001(b), 101.007. As a gen-
eral rule, the “clear and convincing” standard is not satisfied by testimony that property
possessed at the time the marriage is dissolved is separate property when that testimony
is contradicted or unsupported by documentary evidence tracing the asserted separate
nature of the property. Graves v. Tomlinson, 329 S.W.3d 128, 139 (Tex. App.—Hous-
ton [14th Dist.] 2010, pet. denied).

The characterization of property as either community or separate is determined by the
inception of title to the property. Inception of title occurs when a party first has a claim
to the property by virtue of which title is finally vested. Smith v. Smith, 22 S.W.3d 140,
145 (Tex. App.—Houston [14th Dist.] 2000, no pet.).
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The spouse claiming certain property as “separate” must trace and clearly identify the
property claimed to be separate. Tracing involves establishing the separate origin of the
property through evidence showing the time and means by which the spouse originally
obtained possession of the property. Zagorski v. Zagorski, 116 S.W.3d 309, 316 (Tex.
App.—Houston [14th Dist.] 2003, pet. denied). Once property is established as separate
property, it remains separate property regardless of any mutations or changes in form;
its separate character is not altered by the sale, exchange, or substitution of the prop-
erty. Barras v. Barras, 396 S.W.3d 154, 167 (Tex. App.—Houston [14th Dist.] 2013,
pet. denied). Any doubt as to the character of property should be resolved in favor of
the community estate. Boyd v. Boyd, 131 S.W.3d 605, 612 (Tex. App.—Fort Worth
2004, no pet.).

A gift is a voluntary transfer of property to another made gratuitously and without con-
sideration. Magness v. Magness, 241 S.W.3d 910, 912 (Tex. App.—Dallas 2007, pet.
denied). To establish a gift, the donee must establish (1) the intent to make a gift, (2) the
delivery of the property, and (3) its acceptance. Magness, 241 S.W.3d at 912. The
donor’s intent is the principal issue in determining whether a gift was made. In re Mar-
riage of Skarda, 345 S.W.3d 666, 671 (Tex. App.—Amarillo 2011, no pet.). Generally,
the burden of proving a gift is on the party claiming that a gift was made. Woodworth v.
Cortez, 660 S.W.2d 561, 564 (Tex. App.—San Antonio 1983, writ ref’d n.r.e.). How-
ever, when a parent conveys property to his or her child, a presumption arises that the
parent intended to make a gift to the child. Woodworth, 660 S.W.2d at 564. This pre-
sumption can be rebutted by clear and convincing evidence showing the absence of
donative intent. Knowlton v. Knowlton, No. 04-17-00257-CV, 2018 WL 2222621, at *3
(Tex. App.—San Antonio May 16, 2018, no pet.) (mem. op.). A donor may make a gift
of encumbered property in which the donor agrees to discharge the debt, but the donor
is not bound to pay off the indebtedness unless there is evidence that the donor intended
to pay it. Waring v. Waring, No. 09-16-00030-CV, 2017 WL 4171336, at *5 (Tex.
App.—Beaumont Sept. 21, 2017, no pet.) (mem. op.).

A spouse’s separate property includes “recovery for personal injuries sustained by the
spouse during marriage, except any recovery for loss of earning capacity during mar-
riage.”” Tex. Fam. Code § 3.001(3). In addition to the statutory exception for loss of
earning capacity, courts have treated amounts recovered for medical expenses as com-
munity property. See Graham v. Franco, 488 S.W.2d 390, 396 (Tex. 1972). To the
extent that the marital partnership has incurred medical or other expenses and has lost
wages, both spouses have been damaged by the injury to the spouse, and both spouses
have a claim against the wrongdoer. The recovery, therefore, is community in charac-
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ter. Graham, 488 S.W.2d at 396. In contrast, amounts recovered for disfigurement, past
and future mental anguish, and past and future physical pain and suffering are consid-
ered separate property. Harrell v. Hochderffer, 345 S.W.3d 652, 657 (Tex. App.—Aus-
tin 2011, no pet.).

When a spouse receives a personal-injury settlement from a lawsuit during marriage,
some of which could be separate property and some of which could be community
property, it is that spouse’s burden to demonstrate which portion of the settlement is his
separate property. Clear and convincing evidence showing that the recovery is solely
for the personal injury of a particular spouse is necessary to overcome the presumption
that the settlement proceeds represent community property. Harrell, 345 S.W.3d at 657.

Spouses may also set aside all or part of their community property as separate property
by partition or exchange agreement. Tex. Const. art. XVI, § 15; Tex. Fam. Code
§§ 4.102—.106. Although such property may undergo changes or mutations, as long as it
is traced and properly identified it will remain separate property. Norris v. Vaughan, 260
S.W.2d 676, 679 (Tex. 1953). Problems of reimbursement are discussed at section 3.36
below. See also Beck v. Beck, 814 S.W.2d 745 (Tex. 1991), cert. denied, 503 U.S. 907
(1992); Jensen v. Jensen, 665 S.W.2d 107 (Tex. 1984); Vallone v. Vallone, 644 S.W.2d
455 (Tex. 1982); Daniel v. Daniel, 779 S.W.2d 110 (Tex. App.—Houston [Ist Dist.]
1989, no writ); Marshall v. Marshall, 735 S.W.2d 587 (Tex. App.—Dallas 1987, writ
refidinirel):

§3.33  Community Property

Community property consists of the property, other than separate property, acquired by
either spouse during marriage. Tex. Fam. Code § 3.002. Property possessed by either
spouse during or on dissolution of marriage is presumed to be community property
unless there is clear and convincing evidence that it is separate property. Tex. Fam.
Code § 3.003. Any doubt as to the character of property should be resolved in favor of
the community estate. Sink v. Sink, 364 S.W.3d 340, 345 (Tex. App.—Dallas 2012, no
pet.). In the context of a divorce proceeding, characterization of property is determined
by the time and circumstances of its acquisition. Rivera v. Hernandez, 441 S.W.3d 413,
420 (Tex. App.—EIl Paso 2014, pet. denied). Spouses may agree in writing that all or
part of the separate property that either or both of them own is converted to community
property. Tex. Const. art. XVI, § 15; Tex. Fam. Code § 4.202. One court found that
property transferred to both spouses during marriage for a ten-dollar consideration was
community property because the husband offered no evidence to rebut the presumption
that the consideration was community property. Saldana v. Saldana, 791 S.W.2d 316,
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320 (Tex. App.—Corpus Christi-Edinburg 1990, no writ). If a church is substantially
involved in facilitating the collection of funds from its congregants for the benefit of a
minister under a regularly conducted program, those contributions are income and com-
munity property to the minister and not gifts and separate property. West v. West, No.
01-14-00350-CV, 2016 WL 1719328, at *7 (Tex. App.—Houston [Ist Dist.] Apr. 28,
2016, no pet.) (mem. op.). If a party lists an asset as community property in the party’s
inventory and appraisement, the court may find the asset to be community property,
even if the record title to the asset is in the name of the party’s adult child. Willis v. Wil-
lis, 533 S.W.3d 547, 553 (Tex. App.—Houston [ 14th Dist.] 2017, no pet.).

§3.34  Community Property Acquired While Domiciled outside Texas

The court shall divide in a just and right manner the property (and mutations thereof)
acquired by either party while domiciled elsewhere if the property would have been
community property if the party who acquired the property had been domiciled in
Texas at the time of the acquisition. Tex. Fam. Code § 7.002(a); Cameron v. Cameron,
641 S.W.2d 210, 220 (Tex. 1982) (adopting predecessor of section 7.002 as part of sub-
stantive law of Texas); see also Adams v. Adams, 787 S.W.2d 619, 623 (Tex. App.—
San Antonio 1990, no writ) (military retirement benefits accrued during residency in
Tennessee were jointly owned by parties under Tennessee law and subject to division
by Texas court).

This provision has been applied where only one spouse has migrated from a
noncommunity-property-law jurisdiction to Texas. Ismail v. Ismail, 702 S.W.2d 216,
219 (Tex. App.—Houston [Ist Dist.] 1985, writ ref’d n.r.e.).

§ 3.35 Separate-Property Divestiture

Ownership of separate real property may not be divested in dividing the estate of the
parties. Eggemeyer v. Eggemeyer, 554 S.W.2d 137, 139 (Tex. 1977). The prohibition
extends to separate personal property. Cameron v. Cameron, 641 SW.2d 210, 220 (Tex.
1982).

A lien, however, may be placed on one party’s separate property to enforce a reimburse-
ment claim but not simply to enforce a just and right division. Heggen v. Pemelton, 836
S.W.2d 145, 146 (Tex. 1992); see Mullins v. Mullins, 785 S.W.2d 5, 11 (Tex. App.—
Fort Worth 1990, no writ) (deed-of-trust lien); Kamel v. Kamel, 760 S.W.2d 677, 679
(Tex. App.—Tyler 1988, writ denied) (equitable lien).
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§3.36  Reimbursement

In a decree of divorce, the court must determine the rights of both spouses in a claim for
reimbursement as provided by Family Code chapter 3, subchapter E, and apply equita-
ble principles to determine whether to recognize the claim after taking into account all
the relative circumstances of the spouses and to order a division of the claim for reim-
bursement, if appropriate, in a manner the court considers just and right, having due
regard for the rights of each party and any children of the marriage. Tex. Fam. Code
§ 7.007.

Since a trial court’s judgment must conform to the pleadings, a party’s pleadings must
permit the trial court to ascertain a cause of action for reimbursement with reasonable
certainty. Trevino v. Garza, No. 13-15-00241-CV, 2016 WL 1072627, at *2 (Tex.
App.—Corpus Christi-Edinburg Mar. 17, 2016, no pet.) (mem. op.). The word reim-
bursement is presently considered to be a term of art, as are the terms characterization
and compensation. A claim for reimbursement is distinct from a claim for compensa-
tion for waste of the community estate. Trevino, 2016 WL 1072627, at *2. A gift from
one estate to another generally is not a proper basis for a reimbursement claim. Sonnier
v. Sonnier, 331 S.W.3d 211, 217 (Tex. App.—Beaumont 2011, no pet.).

At common law, a reimbursement claim always arises when funds or assets of one mar-
ital estate are used to enhance and benefit the other marital estate. A reimbursement
claim arises when one marital estate pays unsecured liabilities of another marital estate.
Tex. Fam. Code § 3.402(a)(1). A reimbursement claim also arises when there is inade-
quate compensation to the community for the time, toil, talent, and effort of a spouse by
a business entity under the control and direction of that spouse. Tex. Fam. Code
§ 3.402(a)(2); see Jensen v. Jensen, 665 S.W.2d 107, 109 (Tex. 1984); Vallone v. Val-
lone, 644 S.W.2d 455, 459 (Tex. 1982). A reimbursement claim may also arise from
payment or reduction of debt secured by a lien on property or from capital improve-
ments to property other than by incurring debt. Tex. Fam. Code § 3.402(a)(3)—(8). Exis-
tence of a lien requires more than an obligation to repay a debt; it requires some
instrument, agreement, or act giving one creditor superior rights to collateral over all
other unsecured creditors or creditors with a subsequently obtained judicial lien. Nelson
v. Nelson, 193 S.W.3d 624, 628 (Tex. App.—Eastland 2006, no pet.). A reimbursement
claim also arises from the reduction by the community property estate of an unsecured
debt incurred by the separate estate of one of the spouses. Tex. Fam. Code
§ 3.402(a)(9).
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A party claiming reimbursement must prove that the act giving rise to reimbursement
occurred and that it is reimbursable. Vallone, 644 S.W.2d at 459. Although the Supreme
Court of Texas has remanded such a cause in the interest of justice (see Jensen, 665
S.W.2d at 110), the safer practice is to plead the affirmative relief. See Vallone, 644
S.W.2d at 467.

A claim for reimbursement is to be resolved by using equitable principles, including the
principle that claims for reimbursement may be offset against each other when appro-
priate. Tex. Fam. Code § 3.402(b). Benefits for the use and enjoyment of property may
be offset against a claim for reimbursement for expenditures to benefit a marital estate,
except that the separate estate of a spouse may not claim an offset for use and enjoy-
ment of a primary or secondary residence owned wholly or partly by the separate estate
against contributions made by the community estate to the separate estate. Tex. Fam.
Code § 3.402(c).

A claim for reimbursement for funds expended by an estate for improvements to
another estate is to be measured by enhancement in value to the benefited estate. Tex.
Fam. Code § 3.402(d). The amount of the enhanced value is determined at the time of
partition or dissolution of the marriage. /n re Marriage of McCoy & Els, 488 S.W.3d
430, 434 (Tex. App.—Houston [ 14th Dist.] 2016, no pet.). The enhanced value is deter-
mined by the difference between the fair market value before and after improvements
made during the marriage. To be reimbursable, a property’s enhanced value must be
attributable to the community expenditures. It is not sufficient for the party seeking
reimbursement to prove that the value of property has simply increased over time; the
party seeking reimbursement must prove that the enhanced value of the property was
actually due to the renovations or other improvements. /n re Marriage of McCoy & Els,
488 S.W.3d at 435.

The party seeking an offset to a claim for reimbursement has the burden of proof with
respect to the offset. Tex. Fam. Code § 3.402(e).

COMMENT: The benefited estate must be prepared not only to negate the claim for
reimbursement but also to prove that the benefits received by the contributing estate
exceed the amount expended.

Reimbursement may not be claimed for (1) the payment by one party of child support,
alimony, or spousal maintenance during the marriage; (2) payments by one spouse for
the living expenses of the other spouse or the other spouse’s child; (3) contributions of
property of a nominal value; (4) the payment of a liability of a nominal amount; or (5)
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the payment of a student loan owed by a spouse. Tex. Fam. Code § 3.409. A claim for
reimbursement cannot be made when community funds pay a community obligation.
Dyer v. Dyer, No. 03-16-00753-CV, 2018 WL 2994439, at *5 (Tex. App.—Austin June
15, 2018, no pet.) (mem. op.).

A claim for reimbursement does not create an ownership interest in property but, rather,
creates a claim against the property of the benefited estate by the contributing estate.
The claim does not mature until dissolution of the marriage or the death of either
spouse. Tex. Fam. Code § 3.404(b).

On dissolution of a marriage, the court may impose an equitable lien on the property of
a benefited marital estate to secure a claim for reimbursement against that property by a
contributing marital estate. Tex. Fam. Code § 3.406(a). The equitable lien may be
imposed only on property benefited by the economic contribution and, because of con-
stitutional protections, may not be imposed on homestead property. Hinton v. Burns,
433 S.W.3d 189, 199201 (Tex. App.—Dallas 2014, no pet.).

§ 3.37  Proportional Ownership of Property by Marital Estates

If the community estate of the spouses and the separate estate of a spouse each have an
ownership interest in an item of property, the respective ownership interests of the mar-
ital estates are determined by the rule of inception of title. Tex. Fam. Code § 3.006.
Property purchased with separate and community funds is owned as tenants in common
by the separate and community estates. Cockerham v. Cockerham, 527 S.W.2d 162,
168 (Tex. 1975). Percentages of ownership are determined by the amount of funds con-
tributed by each estate to the total purchase price. Geich v. Bongio, 99 S.W.2d 881, 883
(Tex. 1937). If the separate estates of each spouse own undivided interests in a prop-
erty, including when a party gives her spouse an interest in property she owned before
the marriage, the parties own that property as tenants in common. The trial court has the
authority, under the general laws pertaining to partition suits between co-tenants, to
order, concurrently with the divorce proceeding, that the residence be partitioned by
sale. Allen v. Allen, No. 02-17-00031-CV, 2018 WL 547586, at *6 (Tex. App.—Fort
Worth Jan. 25, 2018, no pet.) (mem. op.).

§ 3.383  Reconstituted Community Estate

On a finding that a spouse has committed actual or constructive fraud on the commu-
nity, the court must calculate the value by which the community estate was depleted as
a result of the fraud and calculate the amount of the reconstituted estate, which is the
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total value of the community estate that would exist if an actual or constructive fraud on
the community had not occurred. Then the court must divide the value of the reconsti-
tuted estate between the parties in a manner the court deems just and right. The court
may grant any legal or equitable relief necessary to accomplish a just and right division,
including awarding to the wronged spouse an appropriate share of the community estate
remaining after the fraud on the community, awarding a money judgment in favor of
the wronged spouse against the spouse who committed the fraud, or awarding to the
wronged spouse both a money judgment and an appropriate share of the community
estate. Tex. Fam. Code § 7.009.

§3.39  Frozen Embryos

In vitro fertilization agreements entered before the procedure that provide for the
destruction of frozen embryos in the event of the parties’ divorce are valid and enforce-
able agreements and are not against the public policy of the state of Texas. Roman v.
Roman, 193 S.W.3d 40 (Tex. App.—Houston [ 1st Dist.] 2006, pet. denied).

[Section 3.40 is reserved for expansion.]

IV. Parent-Child Relationship

§ 3.41 Best Interest of Child

The best interest of the child shall always be the primary consideration of the court in
determining the issues of conservatorship and possession of and access to the child.
Tex. Fam. Code § 153.002. Among the factors that the court should consider when
determining the best interest of the child are (1) the desires of the child, (2) the emo-
tional and physical needs of the child now and in the future, (3) the emotional and phys-
ical danger to the child now and in the future, (4) the plans for the child by the party
seeking the change, and (5) the stability of the home or proposed placement. Lenz v.
Lenz, 40 S.W.3d 111, 115 (Tex. App.—San Antonio 2000), rev’d on other grounds, 79
S.W.3d 10 (Tex. 2002) (citing Holley v. Adams, 544 S.W.2d 367, 371-72 (Tex. 1976).
For an analysis of the best interest of the child, see also the dissent by Justice Keyes in
Patterson v. Brist, 236 S.W.3d 238 (Houston [1st Dist.] 2006, pet. dism’d).
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§3.42  Mandatory Joinder of Suit Affecting Parent-Child Relationship
in Divorce Suit

If the parties to the divorce are parents of a child, and the child is not under the continu-
ing jurisdiction of another court as provided by chapter 155 of the Texas Family Code,
the divorce suit must include a suit affecting the parent-child relationship (SAPCR).
Tex. Fam. Code § 6.406(b); In re Morales, 968 S.W.2d 508, 511 (Tex. App.—Corpus
Christi-Edinburg 1998, no pet.). Thus, every divorce involving a minor child of the
parties must include a SAPCR as a second cause of action. A trial court may not sever a
SAPCR from a divorce. In re B.T.G., 494 S.W.3d 839, 843 (Tex. App.—Dallas 2016, no
pet.). Similarly, a trial court may not properly sever property division from a divorce
action. In re B.T.G., 494 S.W.3d at 842. These rules apply even if the parties have no
assets. See Inre B.T.G., 494 S.W.3d at 841.

The requirement that a SAPCR must be included together with the divorce does not, in
itself, confer the requisite jurisdiction on the Texas trial court to decide all the issues
that may be implicated in typical cases involving spouses who also have a child of the
marriage. The possibility that a Texas court will have only partial jurisdiction over all
issues in either or both the dissolution cause of action and the SAPCR when the parties
or the child reside in different states is explicitly recognized in Family Code sections
6.308 and 102.012. These provisions state that a Texas trial court may exercise jurisdic-
tion only over those portions of the suit for which it has authority. See Tex. Fam. Code
§§ 6.308, 102.012. For example, a Texas court may render a decree of dissolution of the
marriage of a Texas spouse without having personal jurisdiction over both spouses. Tex.
Fam. Code §§ 6.301-.304, 6.306-.307.

On the other hand, a spousal support or child support order may be rendered against a
nonresident obligor only if the court has personal jurisdiction over that party. Tex. Fam.
Code §§ 8.051, 159.201; see Estin v. Estin, 334 U.S. 541 (1948) (alimony); Kulko v.
Superior Court, 436 U.S. 84 (1978) (child support). In 1980, the principle regarding
child support was confirmed by federal statute to ensure universal understanding of the
mandate. See 28 U.S.C. § 1738B(c). The impact of this restriction of the trial court’s
jurisdiction is mitigated by the expansive long-arm statute contained in the Uniform
Interstate Family Support Act. See Tex. Fam. Code § 159.201. (Identical provisions are
in effect in all states.) A complementary long-arm statute for dissolution suits is found
in Tex. Fam. Code § 6.305.

Similarly, the court’s authority to resolve all custody and visitation issues in contro-
versy between the parties may be restricted because another state is the “home state” of
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the child, even if the Texas court has the requisite, albeit subordinate, jurisdiction under
the Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) (chapter 152
of the Texas Family Code). In Powell v. Stover, 165 S.W.3d 322 (Tex. 2005), the par-
ents had moved from Texas and lived with their then-only child in another state for
more than six months, thereby establishing it as the child’s “home state.” The mother
returned to Texas with that child and gave birth to a second child. She then filed for
divorce and for custody of and child support for both children. The Texas Supreme
Court reversed the trial and appellate courts’ determination that Texas had custody
Jjurisdiction over both children. The court held that the explicit terms of the UCCJEA, in
effect in both states, mandate that the home state has jurisdictional priority regarding
the father’s subsequent custody suit for the first child, which prevails over the “signifi-
cant-connection” jurisdiction of Texas; Texas has jurisdictional priority regarding cus-
tody of the second child.

Section 6.406(b) of the Texas Family Code does not vest the trial court with subject-
matter jurisdiction if another state would have jurisdiction under the UCCJEA. The
UCCIJEA specifically provides that it is the “exclusive jurisdictional basis” for making
a child custody determination. Tex. Fam. Code § 152.201(b). Moreover, the UCCJEA
provides that if its provisions conflict with another Texas statute, the UCCJEA controls.
Tex. Fam. Code § 152.002. See Seligman-Hargis v. Hargis, 186 S.W.3d 582, 586 (Tex.
App.—Dallas 2006, no pet.).

The shorthand terminology for the complexity of the jurisdictional rules governing
divorce, child custody and visitation, and spousal and child support is “bifurcated juris-
diction,” which in the Texas Family Code is labeled “partial jurisdiction.” For a more
detailed explanation of these jurisdictional rules, see chapter 43 of this manual. A more
comprehensive explanation of these rules is found in Russell J. Weintraub, Commen-
tary on the Conflict of Laws (5th ed., Foundation Press 2006).

If the parties to the divorce are parents of a child who is under the continuing jurisdic-
tion of another Texas court, either party to the divorce suit may move that court for
transfer of the suit affecting the parent-child relationship to the court having jurisdiction
of the divorce suit. The court with continuing jurisdiction shall then transfer the pro-
ceeding as provided by Family Code chapter 155. On transfer of the proceedings, the
court with jurisdiction of the divorce suit shall consolidate the suit affecting the parent-
child relationship with the divorce suit. Tex. Fam. Code § 6.407(b).
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§3.43  Continuing Jurisdiction

The general rule is that, when a court acquires jurisdiction of a suit affecting the parent-
child relationship, that court retains continuing, exclusive jurisdiction over the parties
and matters and no other court has jurisdiction of a suit affecting the parent-child rela-
tionship with regard to that child except on transfer as provided in Family Code chapter
155 or in child-protection proceedings under Family Code chapter 262. Tex. Fam. Code
§§ 155.001, 155.002. Specific rules regarding continuing, exclusive jurisdiction are
found in chapter 155.

A more thorough treatment of the matters concerning jurisdiction and court powers is
contained in section 3.50 below relating to the Uniform Child Custody Jurisdiction and
Enforcement Act.

§ 3.44  Denial of Paternity

Denial of paternity is discussed in chapter 54 of this manual.

§3.45  Conservatorship and Support

For a discussion of conservatorship, see chapter 40 of this manual. Child support is the
subject of chapter 9. If grandparents or other nonparents are involved, see chapter 44.

§3.46  Health and Dental Insurance Information

In a suit affecting the parent-child relationship in which the court orders periodic pay-
ments of child support or determines that medical support of the child must be estab-
lished, modified, or clarified, before a hearing on temporary orders (or a final order, if
no hearing on temporary orders is held), the parties must disclose in a pleading or other
statement one of the following: (1) if private health insurance is in effect for the child,
the identity of the insurance company providing the coverage, the policy number, which
parent is responsible for payment of any insurance premium for the coverage, whether
the coverage is provided through a parent’s employment, and the cost of the premium
or (2) if private health insurance is not in effect for the child, whether the child is
receiving medical assistance under chapter 32 of the Human Resources Code, whether
the child is receiving health benefits coverage under chapter 62 of the Health and Safety
Code and the cost of any premium, and whether either parent has access to private
health insurance at a reasonable cost to the obligor. Tex. Fam. Code § 154.181(a), (b).
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In a suit affecting the parent-child relationship, before a hearing on temporary orders
(or a final order, if no hearing on temporary orders is held), the parties must disclose in
a pleading or other statement whether the child is covered by dental insurance and, if
so, the identity of the insurance company providing the coverage, the policy number,
which parent is responsible for payment of any insurance premium for the coverage,
whether the coverage is provided through a parent’s employment, and the cost of the
premium. Tex. Fam. Code § 154.1815(b), (¢).

COMMENT: If the information is available at the time of filing the original petition or
original answer, the better practice is to include health and dental insurance statements
as attachments to the original pleading. See form 56-2 in this manual.

§3.47 Interview with Child

Section 153.009 of the Family Code regulates the court’s interview of a child in cham-
bers. See section 40.14 in this manual for a detailed discussion of this topic.

§3.48  Jury Questions

Any party in a divorce suit has a right to a jury trial on timely demand. Tex. Fam. Code
§§ 6.703, 105.002(a). However, the right is limited.

In a jury trial in a suit affecting the parent-child relationship, a party is entitled to a jury
verdict on (1) the appointment of a sole managing conservator; (2) the appointment of
Jjoint managing conservators; (3) the appointment of a possessory conservator; (4) the
determination of which joint managing conservator has the exclusive right to designate
the child’s primary residence; (5) the determination of whether to impose a restriction
on the geographic area in which a sole or joint managing conservator may designate the
residence; and (6) the determination of that geographic area, if a restriction is imposed.
The court may not contravene a jury verdict on any of these issues. Tex. Fam. Code
§ 105.002(c)(1). The court may not submit to the jury questions on the issues of (1)
support under Family Code chapter 154 or 159; (2) a specific term or condition of pos-
session of or access to the child; or (3) any right or duty of a conservator, other than
which joint managing conservator has the exclusive right to designate the primary resi-
dence of the child and determinations concerning geographic restrictions on the pri-
mary residence. Tex. Fam. Code § 105.002(c)(2).
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See also the suggested jury questions, instructions, and definitions for family law cases
contained in the current edition of State Bar of Texas, Texas Pattern Jury Charges—
Family and Probate.

§3.49  Long-Arm Jurisdiction

A party must plead in its petition facts that are sufficient for the court to exercise per-
sonal jurisdiction over a nonresident respondent. The failure of a petition to include
these jurisdictional facts will cause a default judgment against the respondent to be
reversed for all the purposes for which personal jurisdiction is required. See Calvert v.
Calvert, 801 S.W.2d 217, 219 (Tex. App.—Fort Worth 1990, no writ).

In a suit affecting the parent-child relationship, the court may exercise personal juris-
diction over a person on whom service of citation is required, although the person is not
a resident or domiciliary of Texas, if—

1. the person is personally served with citation in Texas;

2. the person submits to the jurisdiction of Texas by consent, by entering a general
appearance, or by filing a responsive document having the effect of waiving
any contest to personal jurisdiction;

3. the child resides in Texas as a result of the acts or directives of the person;
4. the person resided with the child in Texas;

5. the person resided in Texas and provided prenatal expenses or support for the
child;

6.  the person engaged in sexual intercourse in Texas and the child may have been
conceived by that act of intercourse;

7. the person, as provided by Family Code chapter 160, registered with the pater-
nity registry maintained by the vital statistics unit or signed an acknowledg-
ment of paternity of a child born in Texas; or

8. there is any basis consistent with the constitutions of Texas and of the United
States for the exercise of personal jurisdiction.

Tex. Fam. Code § 102.011(b).

The long-arm jurisdiction provisions parallel similar provisions found in the Uniform
Interstate Family Support Act at Family Code section 159.201.
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This subject is discussed in May v. Anderson, 345 U.S. 528 (1953); Mitchim v. Mitchim,
518 S.W.2d 362 (Tex. 1975); Perry v. Ponder, 604 S.W.2d 306 (Tex. App.—Dallas
1980, no writ); and Spitzmiller v. Spitzmiller, 429 S.W.2d 557 (Tex. App.—Houston
[1st Dist.] 1968, writ ref’d n.r.e.).

In Burnham v. Superior Court of California, 495 U.S. 604 (1990), the Supreme Court
held that the due process clause does not prohibit a state court from exercising in perso-
nam jurisdiction over a nonresident defendant based on personal service of process
while the defendant was temporarily in the state.

For a discussion of similar provisions regarding the part of the suit concerned with dis-
solution of the marriage, see section 3.4 above.

Note that the fact that a Texas court may have personal jurisdiction over both parents in
a suit affecting the parent-child relationship does not always mean that the court may
decide all the issues that may be implicated in typical cases. The possibility that a Texas
court will have only partial jurisdiction over all issues in the suit when the parties or the
child reside in different states is explicitly recognized in Family Code section 102.012.
This provision states that a Texas trial court may exercise jurisdiction only over those
portions of the suit for which it has authority. See Tex. Fam. Code § 102.012. For exam-
ple, the court’s authority to resolve all custody and visitation issues in controversy
between the parties may be restricted because another state is the “home state” of the
child, even if the Texas court has the requisite, albeit subordinate, jurisdiction under the
Uniform Child Custody Jurisdiction and Enforcement Act (UCCJEA) (chapter 152 of
the Texas Family Code). Powell v. Stover, 165 S.W.3d 322 (Tex. 2005).

As noted above, the existence of federal and uniform state legislation has had signifi-
cant effect on this area of the law. See the UCCJEA, Tex. Fam. Code §§ 152.001-.317,
and the Parental Kidnapping Prevention Act of 1980, 28 U.S.C. § 1738A. The Texas
version of the UCCJEA is discussed at section 3.50 below. For a more detailed explana-
tion of these statutes, see chapter 43 of this manual. A more comprehensive explanation
of these laws is found in Russell J. Weintraub, Commentary on the Conflict of Laws
(5th ed., Foundation Press 2006).

§3.50  Uniform Child Custody Jurisdiction and Enforcement Act

In a suit affecting the parent-child relationship, the court may exercise status or subject-
matter jurisdiction over the suit under Family Code sections 152.001 through 152.317
(known as the Uniform Child Custody Jurisdiction and Enforcement Act or UCCJEA).
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Tex. Fam. Code § 102.011(a). Note, however, that the filing of a divorce requires the
joinder of the suit affecting parent-child relationship and will force the suit affecting the
parent-child relationship to be tried in the same cause and location as the divorce. See
section 3.42 above.

Required Information: Unless each party resides in Texas, in a child custody pro-
ceeding, sworn information must be supplied to the court in the first pleading of each
party or in an affidavit attached to that pleading. See Tex. Fam. Code § 152.209(a). If
the information is not furnished, the court, on its own motion or that of a party, may stay
the proceeding until the information is furnished. Tex. Fam. Code § 152.209(b).

Required information, to be given under oath, concerns the child’s present address or
whereabouts, the places where the child has lived within the last five years, and the
names and present addresses of the persons with whom the child has lived during that
period. Each party must further declare under oath whether he has participated as a
party or witness or in any other capacity in any other proceeding concerning the cus-
tody of or visitation with the child (and, if so, identify the court, the case number, and
the date of the child custody determination, if any); whether he knows of any proceed-
ing that could affect the current proceeding (and, if so, identify the court, the case num-
ber, and the nature of the proceeding); and whether he knows the names and addresses
of any person not a party to the proceeding who has physical custody of the child or
claims rights of legal custody or physical custody of, or visitation with, the child (and, if
so, the names and addresses of those persons). Tex. Fam. Code § 152.209(a). For any
affirmative declarations, the declarant must give additional information under oath as
required by the court. Tex. Fam. Code § 152.209(c). Each party has a continuing duty to
inform the court of any proceeding in Texas or any other state that could affect the cur-
rent proceeding. Tex. Fam. Code § 152.209(d). If a party alleges on oath that the health,
safety, or liberty of a party or child would be jeopardized by disclosure of identifying
information, the information must be sealed and may not be disclosed except on court
order after a hearing. Tex. Fam. Code § 152.209(e).

Additional Parties: The obligation to join a party and the right to intervene as a party
in a child custody proceeding under Family Code chapter 152 are governed by Texas
law as in child custody proceedings between Texas residents. Tex. Fam. Code
§ 152.205(c).

Exercise of Jurisdiction: If all contestants reside in Texas at the commencement of
the divorce proceeding and the child is present with the parties, Texas may then proceed
to exercise jurisdiction over the title 1 aspect of the divorce and the title 5 aspect of the
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suit affecting the parent-child relationship. Under the UCCJEA, the determination is
based on where the child lives, and the child’s physical presence is the “central factor”
in making that determination. C.H. v. S.L., No. 02-16-00386-CV, 2018 WL 4925318, at
*5 (Tex. App.—Fort Worth Oct. 11, 2018, no pet.) (mem. op.).

In Villarreal v. Villarreal, No. 04-15-00551-CV, 2016 WL 4124067 (Tex. App.—San
Antonio Aug. 3, 2016, no pet.) (mem. op.), the petitioner filed a divorce, coupled with a
suit affecting the parent-child relationship, in state district court. When the trial court
entered an order of conditional dismissal for failure to pay court costs, the petitioner
filed a petition for divorce in a tribal court. The state district court case was never dis-
missed, nor was it stayed. The appellate court held that the Indian Child Welfare Act
was not applicable to a custody case within a divorce proceeding. Accordingly, the
appellate court held that the Indian tribe within which the tribal court was located
should be treated as a state of the United States under the UCCJEA. Because Texas was
the home state of the children when the petitioner filed the divorce in state district court,
the trial court had jurisdiction to make the initial child custody determination. Villar-
real, 2016 WL 4124067, at *3.

Unless all contestants and the child are residents of Texas at the commencement of the
proceeding, the court must determine whether it has jurisdiction to proceed to enter an
order in a suit affecting the parent-child relationship. If a court does not have subject-
matter jurisdiction over the suit affecting the parent-child relationship, it has no author-
ity to enter orders. A challenge to subject-matter jurisdiction can be raised at any time.
Alfonso v. Skadden, 251 S.W.3d 52 (Tex. 2008). A detailed discussion of this topic is
found in chapter 43 of this manual.

Notice: The provisions for notice and opportunity to be heard are set forth in Family
Code sections 152.108 and 152.205. See Tex. Fam. Code §§ 152.108, 152.205. The pri-
mary requirement is that the absent party be given notice by personal service; in a man-
ner prescribed by law in the place in which service is made; by mail, subject to the
Texas Rules of Civil Procedure; or as directed by the court, subject to the requirements
of the Texas Rules of Civil Procedure.

[Sections 3.51 through 3.60 are reserved for expansion.]
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V. Additional Causes of Action

§ 3.61 General

Spouses can sue each other for intentional torts and for negligence. The doctrine of
interspousal immunity, as it related specifically to intentional torts, was abolished in
1977. Bounds v. Caudle, 560 S.W.2d 925, 926-27 (Tex. 1977). Damages for a spouse’s
willful and intentional torts committed during the marriage are recoverable. Mogford v.
Mogford, 616 S.W.2d 936, 939-40 (Tex. App.—San Antonio 1981, writ ref’d n.r.e.).
Since 1987, one spouse can sue the other for negligent conduct. Price v. Price, 732
S.W.2d 316, 319 (Tex. 1987).

The statute of limitations begins to run on a tort action at the time the injury occurs.
Atkins v. Crosland, 417 S.W.2d 150, 153 (Tex. 1967). An action for tort damages must
generally be brought within two years of the injury. See Tex. Civ. Prac. & Rem. Code
§ 16.003.

A third party cannot be held liable in tort when community property is taken by one of
the spouses. Chu v. Hong, 249 S.W.3d 441, 445 (Tex. 2008). Waste, fraudulent transfer,
or other damage to community property are claims belonging to the community itself,
so they must be included in the trial court’s just and right division of community prop-
erty on divorce. Chu, 249 S.W.3d at 444-45. In other words, if the claims belong to the
community, they are to be addressed via the trial court’s duty to make a just and right
division of the community estate. If they are separate property, they remain not only the
spouse’s but also susceptible to prosecution by the spouse after divorce. Kite v. King,
492 S.W.3d 468, 475 (Tex. App.—Amarillo 2016, no pet.).

If a spouse disposes of community property in fraud of the other spouse’s rights, the
aggrieved spouse has a right of recourse first against the property or estate of the dis-
posing spouse; if that proves to be of no avail, the aggrieved spouse may pursue the
proceeds to the extent of that spouse’s community interest into the hands of the party to
whom the funds were conveyed. Carnes v. Meador, 533 S.W.2d 365, 371 (Tex. App.—
Dallas 1975, writ ref’d n.r.e.).

Pleadings must give fair notice of the claim involved to the opposing party. See Tex. R.
Civ. P. 45(b), 47(a). Even when not raised by the pleadings, if issues are tried by express
or implied consent of the parties, they shall be treated in all respects as if they had been
raised in the pleadings. Tex. R. Civ. P. 67; Gamboa v. Gamboa, 383 S.W.3d 263, 271
(Tex. App.—San Antonio 2012, no pet.). Trial by consent is intended to cover only the
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exceptional case in which it clearly appears from the record as a whole that the parties
tried the unpleaded issue; it should be applied with care and is not intended to establish
a general rule of practice. Guillory v. Boykins, 442 S.W.3d 682, 690 (Tex. App.—Hous-
ton [1st Dist.] 2014, no pet.). To determine whether an issue was tried by consent, the
appellate court examines the record not for evidence pertaining to the issue, but rather
for evidence that the issue was actually tried. Guillory, 442 S.W.3d at 690. A party’s
unpleaded issue may be deemed tried by consent when evidence on the issue is devel-
oped under circumstances indicating both parties understood the issue was present in
the case and the other party failed to make an appropriate complaint. Prize Energy
Resources, L.P. v. Cliff Hoskins, Inc., 345 S.W.3d 537, 567 (Tex. App.—San Antonio
2011, no pet.). When evidence relevant to both a pleaded and an unpleaded issue has
been admitted without objection, the doctrine of trial by consent should generally not be
applied. Johnston v. McKinney American, Inc., 9 S.W.3d 271, 281 (Tex. App.—Hous-
ton [ 14th Dist.] 1999, pet. denied).

§3.62  Assault

The definition of assault contained in the Texas Penal Code applies to a civil suit for
damages. Hogenson v. Williams, 542 S.W.2d 456, 458 (Tex. App.—Texarkana 1976, no
writ). Section 22.01(a) of the Texas Penal Code defines assault. It provides that a person
commits an offense if the person—

1. intentionally, knowingly, or recklessly causes bodily injury to another, includ-
ing the person’s spouse;

2.  intentionally or knowingly threatens another with imminent bodily injury,
including the person’s spouse; or

3. intentionally or knowingly causes physical contact with another when the per-
son knows or should reasonably believe that the other will regard the contact as
offensive or provocative.

Tex. Penal Code § 22.01(a).
Sexual assault is defined in Penal Code section 22.011. See Tex. Penal Code § 22.011.

If an assault is perpetrated by one person with the assistance or participation of another,
both are principals, and each is jointly and severally liable for the damages. However,
overt participation by one actor and some form of encouragement by the other are
required to deem both persons as principals. Francis v<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>