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~ TELEPHONE COMPANIES OF TEXAS

DOCKET NO. 5113
,x-\ WV byt e 4

PETITION OF THE PUBLIC UTILITY -
COMMISSION OF TEXAS FOR AN INQUIRY
CONCERNING THE EFFECTS OF THE
MODIFIED FINAL JUDGMENT AND THE
ACCESS CHARGE QRDER UPON
SOUTHWESTERN BELL TELEPHONE
COMPANY AND THE INDEPENDENT

PUBLIC UTILITY COMMISSION
OF TEXAS

EXAMINERS' REPORT

1. " Procedural History

This docket was instituted on April 19, 1983, when the General Counsel of
the PubliC"UtiTify' Commission of Texas filed his original petition for an
inquiry pursuant to Section 8 of the Public Utility ReguTatory Act, Tex. Rev.
Civ. Stat. Ann. art. 1446c (1980, as reenacted 1983 Tex. Sess, Law Serv, 1258)
(hereinafter cited as "PURA" or "the Act“) The first prehearing conference in
this docket was he\d on May 3, 1983, with Rhonda Colbert Ryan and Mary Ross
McDonald pres1d1ng. It was reiterated that all telephone companies providing
1oea1 exchange service in the State of Texas were named parties to the docket.
The mofions:to intervene of the following entities were granted: '

U. S. Telephone, Inc. (U. S. Tel)

MCI Telecommunications Corporation (MCI)

Texas Retailers Association (TRA)

Texas Association of Telephone Answering Services :(TATAS)

Southern Pacific Communications Company (Sprint) .
 State.Purchasing and General Services Commission

Mr, Jack Sanders

City of Lake Jackson . i cL TR

City of Fort Worth ’

Texas Municipal League and C1t1es {TML)

At this .first prehearing conference, Southwestern Be11 Telephone Company
(sWB) was ordered to. file, by May 23, 1983, testimony and. tariffs relating to
the issues raised in the Commission General Counsel's initial pleadﬁng. AN
parties were ordered to file comments on the issues and on proposed procedures
no later than May 31, 1983. The following issues were identified as those on
which the parties should file comments, but parties were also ‘urged to address

additional issues which they felt should be resolved in this‘proceeding:

1. Must the states develop intrastate access charges?
If not, is it still in the public interest to do 'so?
How must/should the present 'structure change in  order - to
imp1ementrintrastate access charges?
Should intrastate access charge structure mirror the interstate
access charge structure’
Is there a bypass threat?
If 50, "does this Commission have the authority to prohibit bypass
and is it in the public interest to proh1b1t bypass’
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II. Should there be an intrastate Universal Service Fund?
If so, how should it be established and administered?
Should there be an intrastate High Cost Factor; if so, should it
be the same as the interstate High Cost Factor?:

I11. Should the intrastate toll rate structure be determined using
averaged or deaveraged costs?
What will be the impact of the future method of toll settlements’
Should there be an intrastate counterpart to the ECA?
If so, should SWB be directed to file the initial tariffs?
Should pooling be mandatory or voluntary?

Iv. What will be the relationship between ,Swg's LATA; and the
’ Independents' territories?
How will the division of assets between SNB and AT&T affect the“
- relationship? : ‘ _ .
Does the Commission have .authority to prohibit intralATA
. competition, and if so, is it in the oublic interest to do s0?

v Discovery was ordered. to .commence‘ on May 4, 1983; no date for the
conclusion of discovery was set, After hearing arguments on the motion of SWB
for a protective order and balancing the need to determine the proprietary
nature .of documents and the need to complete extensive discovery in a short
period of time, a Protective Order was entered in this docket on May 5, 1983,
along with directives for its implementation. Argument was also heard on MCI's
motion to join AT&T as a party to Docket No. 5113; that motion was granted and
AT&T was joined as a party. o

The “second prehearing conference in Docket No 5113 wis held on June 8,
1983 w1th Mary Ross McDonald presiding, The motions to intervene filed by the
following entities were granted: :

City of Dallas
The Western Union Telegraph Company
Consumers Union
City of E1 Paso
. City of Amarille _ ‘

The motion of SWB. to modify the protective order previously entered in this
docket was not opposed and therefore was granted. A Modified Protective Order
was entered on June 24, 1983.. Argument was heard on the motion of U. S, Tel for
an order requiring the local exchange companies to file an alternative plan for
revenue recovery. After consideration of the arguments advanced by the parties,
the examiners concluded that while the substance of the motion had merit, an
order directing - SWB and the Independent telephone compan1es to file an
alternative revenue recovery plan was neither procedurally supportable nor
practically workable, If SWB and the Independents had agreed on a method of
revenue recovery, it seemed unlikely that there were alternative  agreements
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available for submission in this case. It seemed equally unlikely, given the
extremely short timetable for this docket and the lack of gquidelines for
developing an alternative revenue recovery plan, that SWB and the Independents
could have devised such an alternatﬁve plan by the dateﬂof the hearing. Because
of the unique nature.of this proceeding, all parties'were permitted to'submit
their proposals for the structure and operation of 1ntrastate access charges in
their direct cases, which proposa]s m1ght or ‘might not 1nc1ude ~alternatives to
the settlements procedures. U. S. Tel was urged to submit® its- alternat1ve
revenue recovery plan for cons1derat1on by all part1es in this docket. The
mot1on of U. S. Tel for an “order requ1r1ng ‘SWB" and the Independents to f11e an
a]ternat1ve revenue recovery ‘plan was denied.

~ Comments were taken on the proposal made by U. S. Tel that. SWB e1ther
propose access charges based on intrastate. costs or “identify intrastate costs
assoc1ated with the provision of access to the Tocal exchange on thé intrastate
level Because U. S. Tel did not frame th1s request for cost information as a
motlon, no action was requ1red at that t1me. The statements on this point by

U. S. Tel and other part1es were considered to be comments and/or statements of
pos1t1on. )

Argument was a]so heard on the Motion of the General Counsel to Require
Publication of Not1ce. Those part1es who offered argument generally agreed that
‘some sort of pub11shed not1ce should be given; ‘however, there was no consensus
‘on the contents of the not1ce, the frequency of pub11cat1on or whether
-additional notice in the form of b1111ng inserts should be ‘required. Because
the Comm1ss1on may determ1ne rates for some or all te]ephone public utilities in
or as a. result of this docket the examlners agreed that Sect1on 42 of PURA
requires that reasonabie notice be given in th1s proceed1ng _ The examiners
therefore granted the motion of the General Counse1 and further ordered each
telephone public . ut111ty to. publish the prescribed form of notice (set out
below) once a week for .four consecutive weeks ‘in a newspaper of general
circulation in. each county’ of fts service  area,, These telephone public
utilities who wished to do so were encouraged. to supp]ement the pub]lshed notice
with billing inserts. The published notice was ordered to be no smaller than
4" x 5" and was-ordered to be in the following form:

PUBLIC NOTICE

At the request of the.O0ffice of the General Counsel of the Public
Ut1]1ty Commission, the Commission has established Docket No. 5113 to
inquire into pressing issues involving the  entire “telephone industry
in Texas. Docket.No. 5113 will deal with. many issues. resulting from .
the impending divestiture of American Telephone and Te]egraph Company
" -and Southwestern Bell Telephone Company. Some of those issues include-
establishing the service areas of Southwestern Bell after divestiture
and assessing the impact on  other telephone companies in Texas,
including [name of publishing companyl, ‘of current settlément-
arrangements  between  Southwestern Bell and those companies.
Additionally, Docket No. 5113 will deal with the issues arising from
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' the Federal Communications Comm1ss1on s Final Order in Docket 78-72
(the Access Charge Docket) as they impact all telephone companies,
including [name of publishing company]. It is anticipated that Docket
No. 5113 will be evidentiary in nature. RATES FOR [NAME OF PUBLISHING
COMPANY] MAY BE DETERMINED BY THE COMMISSION IN OR AS A RESULT OF THIS
PROCEEDING. Interested parties seeking further information or
desiring to participate in Docket No. 5113 are advised to write to
Rhonda Colbert Ryan, Secretary and Director. of Hearings, Public

" Utility Commission of Texas, 7800 Shoal Creek Boulevard, Suite 400N,
Austin, Texas 78757 or telephone the Public Ut1l1ty Comm1ss1on
Consumer Affairs Division at (512) 458-0223 or 458-0227, or (512)

458-0221 TTY for the deaf.

Proof of publication, in the fdrm of Publishers' Affidavits with copies of the
notice attached, was ordered to be submitted by each telephone public utility as
soon as such proof was available,

The issues to be  addressed in this docket were further delineated at this
second prehearing conference and are set out below:

- 1. How must/should. the preéent. structure change, in, order to"
implement intrastate access charges?
Should intrastate access charge structure mirror the interstate
access charge structure?

II. . Should there be an intrastate Universal Service Fund?
If so, how-should it be established and administered?
Should there be an intrastate High Cost Factor, if so, should it
be the same as the 1nterstate High Cost Factor’

III. Should - there be a uni?orm intrastate ?6]1, rate structure for
telephone public utilities, or shou1dlaccess charges be. applied
to all toll service? : '

If there is a uniform 1ntrastate to11 rate structure, what w111
be the impact of the future method of toll settlements7
Should there be an intrastate counterpart to the ECA?
"If s0, should SWB be directed to file the initial tariffs?
Should pooling be mandatory or voluntary? o '

IV. How will the division of aséetsjbetwéen SWB and AT&T affect the
relationship between SWB's LATAs and the Independents’
territories? ‘ ’

" The examiners decided that the issues of certification 'of 0CCs, resellers,
and other long distance providers and of intralATA competition should be handled
in - a separaté proceeding, and left it to the General Counsel to determine
whether such proceeding would be an inquiry, a request for Attorney General
Opinion or other method. - Parties were instructed that they could file written
motions to modify the issues in this docket.
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After argument on the unresoived objections of SWB to MCI's First Requests
‘ for Informatwn and a brief recess, the parties announced that they had reached
an agreement; thus, no fuling was made, ;

, The foTlow1ng ‘procedural timetable was estab11shed at the second prehearing
_conference:  the hearing on. the . merits was to begin on August 1,  1983; all
parties were to prefile the1r d1rect testimony by July 15, 1983; and.the staff
was to pref11e its direct’ test1mony by July 25, 1983.. No deadline- for filing
RFIs was 1mposed but answers to RFIs were ordered to be filed within 20 days of
rece1pt by the party to whom the RFIs were directedy .and’ a third. prehearing
conference was“scheduTedﬁtfor June 23, ‘1983, for the' purpose of hearing

objections to RFIs, 'In ‘the” order ‘entered ~ after * the second prehearing
conference, the mot1on of Sate111te Bus1ness Systems (SBS) to 1ntervene was
granted ' ' ‘ : '

‘ Mary Ross McDonaTd pres1ded at the third prehearing conference, held on
June 23, 1983 D1sputes re1at1ng to discovery matters were taken up and either
resolved by the parties or fuled on by the' examiner. The issues to be decided
in this . docket were dlscussed ‘again; “the examineér confirmed, in response to
SWB's mot1on, that 1f bypass ‘was relevant to other jssues in Docket No. 5113, it
could be addressed but that the spec1f1c issues regard1ng bypass {whether it
‘ exists, - and, if so, ‘to what extent) ‘would" ot be: part of this docket. .In

response, to, quest1ons ra1sed by U. S ‘Tel, the examiner reiterated that any
party could propose any access charge structure in its direct case and that the
continuation of present settlements procedures was not assumed.

; D1scovery d1sputes were aTso taken up at ‘the ‘third prehear1ng conference.
Several matters -were resolved w1thout the examiner hav1ng to  rule on them, and
General Counsel s mot1on requestlng f1T1ng of answers ‘to its First Request for
Information by June 30, 1983, was granted. The motion of Southwest Arkansas

~Telephone Cooperat1ve, Inc. requesting rec1proc1ty and to be re11eved of the
burden of respond1ng to GeneraT Counsel's Fxrst Request for Information or in
the alternative for an extens1on of timé for respond1ng was granted in part, ‘the

“movant was granted additfonal time to’ respond to the General Counsel's First
Request for ' Information, The parties also requested clarification of the
procedure for filing and service of documents, which was prov1ded in the
examiners' ~written. order "entered after the third. prehear1ng conference.
Finally,, prehear1ng conferences were schedu]ed for each Thursday for the
following five weeks for the purpose of resoTv1ng pend1ng d1scovery d1sputes and
‘other matters as qu1ck1y as possible,

“At. the fourth prehear1ng conference, held on uune 30, 1983 Ange]a Marie
. .Demerle presided. D1scovery dlsputes were heard and. those that were not

resolved were to be made the subject of a pleading to be timely filed in order
to be heard on July 14, 1983. SouthwesteranelT s motion to order witnesses was
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unopposed and was therefore granted. The still-pending motion of Southwest
Arkansas Telephone Cooperative, Inc. requesting reciprocity and to be relieved
of the burden of responding to the General Counsel's First Request for
Information was granted, A tentative order of witnesses was discussed, but
final consideration of the order of witnesses, grouping of parties and order of
cross-examination as deferred until July 21, 1983, Finally, oral argument was
heard on the question of the nature of this proceeding; the examiner deferred
ruling on the matter and requested that a proper pleading which fully addressed
the issue and which included a definite motion for resolution of the issue--in
the form of a prayer for relief--be filed by MCI and/or U, S. Tel, the parties
challenging the characterization of this proceeding as "generic.”

On July 7, 1983, the fifth prehearing conference was held, at which Angela
Marie Demerle presided. Oral argument was heard on MCI's Motion to the
Jurisdiction and Motion to Realign Issues and Schedules in PUC Dockets 5113 and
5220, but during a brief recess, the parties agreed to continue their
off-the-record discussion on the motions and repdrt on any progress at the
July 14, 1983, prehearing conference; rulings on the motions were therefore
deferred. Argument and ruling were also deferred on BSTIO's (AT&T's) objections
to MCI's Second Request for Information to AT&T, since the parties were
attempting to work out their disagreements.

On July 11, 1983, the Géneral Counsel filed his First Amended Pet}tion for
an Inquiry. )

At the sixth prehearing conference, held on July 14, 1983, the presiding
- examiner, Mary Ross McDonald, heard argument on the oral motion of the General
Counsel that the hearing on the merits be postponed until September. The
parties generally agreed that additional discovery and preparation time would be
helpful, and the motion was granted. The hearing on the merits was rescheduled
to begin on September 12, 1983; parties were to prefile their direct testimony
by August 29, 1983 and the staff by September 6, 1983. No further argument was
heard on the questions raised by U. S. Tel regarding the issues to be decided ‘in
this docket nor on MCI's Motion to the Jurisdiction and Motion to Realign Issues
and Schedules in PUC Dockets 5113 and 5220.

The seventh prehearing conference in this docket was held on July 28, 1983. .
Mary Ross McDonald presided. The motion of Century Telephone Enterprises for
clarification of parties was granted; the ruling simply recognized that Céntury
Telephone of Texas, Inc. and Mustang Telephone Company are parties to Docket
No. 5113 appearing through their parent company, Century Telephone Enterprises.
Arguments on "objections to various Requests for Information were heard and

rulings made. Some discovery disputes were not taken up by agreement of the
parties.
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At the eighth prehearing conference, held on August 22, 1983, Mary Ross
McDonald presided. The motion of Associated Business Customers to intervene,
being unopposed, was granted. Arguments on various discoVery disputes were
heard and rulings made; other discovery disputes were deferred by agreement of
the parties. In jhé order entered after the eighth prehearing conferehce, the
examiners discussed the issues raised and the relief‘requested in‘MCI's Motion

_to the  Jurisdiction and Motion to Realign Issues and Schedules in PUC

Dockets 5113 and 5220, the motion of Brazoria Telephone Company, et 31., to
Bifurcate Hearing, the July 11, 1983, letter from U. S. Tel, and. the Genéra1
Counsel's réquest for an interim ordér apprising all parties that the Commission
may establish new rates in this proceeding, )

The prehearing order issﬁed June 16, 1983 stated clearly that the purpose
of the hearing, as contémplated bykthe examiners, would be to establish the
structure .of intrasta;é access charges, and that actual rates for access for
Southwestern Bell would be established in its rate case (Dockét No. 5220).
Actual ‘rates for access for other telephone companies,wou]& be determined either
in another phase of this docket--separately noticed, with more discovery and
more testimony on this issue--or in separate dockgts,-such as rate cases filed
by telephone companies or inquiries instituted by the General Counsel, By
virtue of orders issued in Docket No,‘5220, it was clear that Southwestern
Bell's revenue requirement and actual rates for access charges,would be decided
in that docket. By analogy, the structure of access charges for any othér
telephone company which had filed a rate case would be: determined. in this phase
of Docket No, 5113, with revenue requirements and access rates to be established
in  the " rate case, if . it was still pending; if not, then .in the
separately-noticed second phase of this docket or in a new docket or .dockets
instituted for the purpose of setting rates for access charges. . The examiners
did not contemplate determining revenue requirements in this phase of Docket
No, 5113.

‘In addition, in the June 16, 1983, order, the examiners clearly indicated

_ that rates might be established at some point in this docket by so stating and

by requiring the telephone companies to publish notice of that fact. The
General Counsel's Original Petition for an- Inquiry, Motion . to Require
Publication of Notice, and First Amended Petition for an Inquiry pled Commission
Jurisdiction of the issues herein pursuant to Sections'16, 18, 37, 38, 42,
and 67 of the Public Utility Regulatory Act, Tex. Rev. Civ, Stat. Ann. -art.
1446¢c (1980). The examihers were. of the opinion -‘that the Commission has

jurisdiction and authority to change rates or establish new rates in this docket

{although as previously stated, access rates would not be addressed in -the phase

of this docket on which héaring was to begin September 12, 1983), and agreed
that in any proceeding, regardless of which (if any) party has the burden of
proof, the Commission must be able to support its findings by substantial
evidence, ‘
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Finally, assumiﬁg arquendo that this docket should be characterized as a .
pure rulemaking proceeding, the examiners were unable to understand how any
party could be deprived of procedural and substantive due process when the
docket was being conducted as an adjudicative proceeding, allowing all parties
to conduct discovery, to present evidence and. argument, and to cross-examine
witnesses prior to the Commission or any party even propdsing any rule or rules
regarding access charges.

Therefore, MCI's Motion to the'Jurisdictidn and Motion to Realign Issues

and Schedules in PUC Dockets 5113 and 5220 and the Motion by Brazeria Telephone

Company, et al. to Bifurcate Hearing were, to the extent the relief requested in
each motion was inconsistent with the discussion outlined above, overruled. The

General Counsel's request for an interim order was granted, and the examiners

gave notice to all parties to this docket that the Commission might change rates

or establish new rates in this proceeding pursuant to Sections 16, 18, 37, 38,

and 42" of the Public Utility -Regulatory Act, Tex. Rev. Civ. Stat. Ann.

art. 1486c (1980). : e

The ninth and final prehearing conference -in this docket convened on

. September 8, 1983, Mary Ross McDonald presiding, at which the motion of the
Public Utility Counsel to intervene was granted. All motions for continuance of
the hearing on the merits were denied. After a discussion of the grder of
witnesses and of cross-examination which had been established by the examiner,
SWB gave notice that it would not offer the prefiled testimony of three of its
witnesses; other parties changed the sequence 'in which their witnesses would
appear; and parties offered suggestions for revising the order in which parties
would present their direct cases and conduct cross-examination. The suggestions

'appeared to be premised on the idea that parties presenting similar positions
should present their cases in sequence and that parties most adverse on a given
issue should cross-examine last. No two parties agreed on every issue, however,
and many parties agreed on some issues and disagreed on others; therefore, the
examiner would have had to establish-a sequence for presenting the direct case
and for conducting cross-examination on each issue, The examiner declined to
make any adjustment to the previously established order for presenting direct
cases and conducting cross-examination, other than to agree to accommodate
witnesses who had scheduling conflicts. ‘

Arguments were heard and rulings made on some pending discovery disputes.
A deadline for filing supplemental testimony was set for 5:00 p.m. two days
prior to ;he day the witness was expected to take the stand.

The hearing on the merits in this case began' as. scheduled’ on Monday,

September 12, 1983, At various times throughout the hearing on the merits,
appearances were entered by the following persons: = Mr, John F. Bell,
rgpresentingrBrazoria Telephone Company, Byers-Petrolia Telephone Company, Lake
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Dallas Telephone Company, Inc., Muenster Telephone Corporation of Texas, and
Southwest Texas Telephone Company (Brazoria et al. Ys Mr. Dale Johnsbn and
Mr. David Cosson, appearing on behalf of Texas Statewide Telephone Cooperative,
Inc. {representing Big Bend Telephone Company, Brazos Telephone Cooperat1ve Cap
Rock Telephone Company, Inc., Central Texas Te1ephone Cooperative, Inc., Coleman
Telephone Cooperat1ve, Colorado Valley Telephone Cooperative, Comanche County
Telephone Company, Cumby Te1ephone Cooperat1ve, Dell Telephone CooperatIve,
Eastern New Mexico Rural Telephone Cooperat1ve, Eastex Telephone Cooperative,

_Etex Telephone Cooperative, Five Area Telephone Cooperative, Ganado Telephone

Company, Guadalupe Valley Telephone . Cooperative, Hill Country Telephone
Cooperative, Mid-Plains Rural Telephone Cooperative, Panhandle Telephone
Cooperative, Peob]es Telephone .Cooperative, = Poka-Lambro Rural Telephone
Cooperative, Riviera Telephone Company, Santa.Rosa Telephone Cooperative, South
Plains Telephone Cooperative, Taylor Telephone Cooperative, Valley Telephone
Cooperative, West Texas Rural Telephone Cooperative, Wes-Tex Telephone
Cooperative and - XIT Rural. Telephone _quperative) (TSTCI); .Ms. Brook Bennett
Brown, appearing for Central Telephone Company'of Texas and Central Telephone
Company-Midstate (Centel); Mr, John Andrew Martin, appearing on behalf of
Continental Telephone Company of Texas {Continental); Ms. Sylvia Lesse,
representing Fort Bend Telephone -Company (Fort Bend); Mr, Ward W. Wueste, Jr.
and Mr, William G. Mundy, appearing on behalf of General Telephone Company of
the Southwest {GTSW); Mr. Robert L. Lehr, representing United Telephone Company
and Palo Pinto Telephone Company (United/Palo -Pinto); Mr, Jackie N, Dukes and
Mr. John Clark, appearing for Great Southwest Telephone Corporation (GSTC);
Mr. Jon Dee Lawrence, Ms. Barbara Hunt, Ms. Linda Legg, Mr. Gary Buckwalter and
Mr. Keith Davis, appearing on behalf of Southwestern Bell Telephone Company;
Mr. Paul Hermann, Mr. David Thornberry, Mr, James E. Magee and Mr. Robert L.
Sills, appearing on behalf of Southern Pacific Communications Company (Sprint);
Mr. Jack O, Sanders, appearing on behalf of himself and residents of the
Highlands -North Area of Dallas; Ms, Martha- Smiley, Ms. Carolyn Shellman,
Mr. SteVe'Bickerstaff; and Mr. Scott McCollough, representing U. S. Telephone,
Inc. (U. S. Tel); Mr. Geoffrey M, Gay, appearing on behalf of State Purchasing
and General Services Commission (SPGSC); Ms. Grace Hopkins Casstevens and
Mr. Steven A. Porter, representing Texas Munieipa1 League and Cities served by
Southwestern Bell Telephone Company (TML); Mr. Ray G. Besing and Mr, Thomas
McKenzie, appearing for MCI Telecommunications Corporation (MCI}; Mr. Mike
Willatt, representing Texas Association of Telephone Answering Services (TATAS)
and Texas . Association of Radio Systems (TARS); Ms. Joyce Beasley,
Mr. Lawrence G, Crahan, Mr. Joe N. Pratt, and Mr. Jeptha Rill, representing AT&T
Communications of the Southwest, Inc. (also known in this docket as Bell System
Texas Interexchange Organization, or BSTIO, prior to its being required to

_relinquish use of the Bell name, but referred to in this report as ATaT);

Mr. Garrett Morris, appearing on behalf of Associated Business Customers (ABC);
Mr. Charles Camp, representing Nocona Telephone Company {Nocona); Mr. Mark
McCall, appearing for Satellite Business Systems (SBS); Mr. Jim Boyle, Public
Utility Counsel; and Mr, Jose Varela, representing the Commission staff.



MCI's Motion to Dismiss and Motion to Strike Testimony were taken up prior
to the merits of the case and, after consideration of the arguments, both
motions were denied. Argument was also heard on U. S. Tel's Motion to Strike
Testimony or Grant Alternative Relief; the rulings on the motion to strike
specific testimony of several witnesses were deferred until the testimony of
eéch witness -had been offered, No ruling was made on the request for
alternative relief, but the opportunity to reurge the request was not
foreclosed.

) Parties were instructed that objéctions to :teétimony, motions to strike
testimony and requests to take a witness on voir dire would be.in writing, - The
parties were further instructed that the Texas Rules of Evidence would apply to
the proceedings and that objections to and/or motions to strike testimony should
cite a specific rule or rules.

AT&T's Motion to Strike and A]ternatiQe Motion to Compel Sponsorship of
Testimony and Motion to Admonish Counsel were taken up on September 16, 1983,
‘and a]] relief requested was denied.

Xerox Computer Services' Motion for Leave to Intervene, filed September 23,
1983, was never urged, ’

* MCI's Motion to Strike Testimony and to Admonj;h‘Counsel, filed October 4,
1983, was denied.

MCI's Motion to D{smiss at  the C]osé of SWB Testimony, filed October 6,
1983, was denied, ‘

On October 15, 1983, pursuant to an announcement made on the previous day
that the local exchange carriers had arrived at a settlement position with
respect to access charges and other matters at issue in this docket, the hearing
on the merits was recessed and was reconvened on‘October 24, 1983,

) On October 17, 1983, the Western Union Telegraph Company filed its notice
of withdrawal as a. party. ' : '

On October 24, 1983, the motion of Texas Association of Radio Systems
(TARS) to intervene in this docket was granted; its motion for severance of
proposed access charges for radio common carriers was denfed, TARS' Motion for
Continuance and for Permission to File Testimony, filed November 7, 1983, was
denied on November 15, 1983. ‘

Protest statements were filed on November 14, 1983, by Directline Todco,

Inc.; WesTel, Inc.; Qwest Microwave, Inc; Directline HASP, Inc.; Telesphere
"Network, Inc.; Wiese, Inc. d/b/a Texas Long Distance; and Satelco, Incorporated.
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An amended protest statement was filed by Sate]co,‘lncorporated on -November 15,
1983.

On November 15, 1983, the motion of TATAS to feca]l witnesses and to file
testimony was denied.

The hearing on the merits ~concluded on November 15, 1983; after
consideration of offers of deposition testimony and exhibits, and the objections
thereto, the evidentiary record in this docket closed with the examiner's order
admitting and excluding' such deposition testimony. and exhibits, entered on
November 22; 1983. ‘ '

The Examiner's Interim Order was entered on November 23, 1983, and was
clarified by orders entered on December 5, 1983, and December 8, 1983. - The
interim order was affirmed in paft and reversed in part by Commission order
issued on December 22, 1983, pursuant to appeals of the ‘interim order heard on
December 21, 1983. The interim order,‘as modified on appeal, required the local
exchange telephone companies, which did not have a rate case pending, to file
interim access tariffs, 'subject to refund;'whiph would allow the local exchange
telephone companies to maintain, as nearly as possible, the present level of
toll revenue, and which would go into effect January 1, 1984; guidelines for
developing those interim access tariffs were set forth in the interim order, as

modified on-appeal.

Briefs were. filed on December 1, 1983, except for MCI's brief which was
filed on Dgcember 9, 1983, due to the illness of its counsel:

On February 24, 1984, the Examiner's Order Ruling.on Various Posthearing
Motions was signed. The motion of TEXALTEL to intervene was denied without
prejudice to its being>refi1ed and reurged in any second phase of this docket.
The examiner proposed to take official notice of the FCC's Memorandum Opinion
and Order in CC Docket No, 78-72, In the Matter of MTS and WATS Market Structure
(FCC 84-36), adopted February 3, 1984, and released February 15, 1984, The
examiner also granted various parties' motions to quash, -and sustained various
parties' objections to, AT&T's RFIs to those parties, and declared discovery
closed as of the close .of the hearing on the merits. The'examiner also granted
TML's motion to substitute as intervenors the various cities listed in its
motion, and overruled TML's objection to the Independent exchange companies'
interim tariffs.

In the Examiner's Order Ruling on Motioﬁs to Reopen the Hearing and on
Other Matters entered on March 9, 1984, the examiner declared her intention of
"officially noticing the FCC's Memorandum Opinion and Order in- CC Docket
No. 83-1145, In the Matter of Investigation of Access and Divestiture Related
Tariffs (FCC 84-51),. released February 17, 1984, <Citing the urgent need for a
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final order herein, the examiners overruled the motions to reopen the hearing on
the merits. The motions to quash AT&T's First RFI filed by Century Telephone of
Texas, Inc. and Mustang Telephone Company were granted.

1I. Discussion
A, Introduction

- The issues in this docket are similar to those raised in the FCC's access
cﬁargé‘ docket, that is, whether the toll . rate structure for the
AT&T/SWB/Independent telephone companies is discriminatory compared to the rates
of OCCs in Texas because of the different amount of contribution or support
those rates provide toward the non-traffic sensitive (NTS) costs of the local
exchange companies; and whether costs which do mnot vary with usage should be
recovered through flat rate pricing instead of a usage sensitive basis and, if
s0, from whom, A”brief explanation of the difference between traffic sensitive
plant ‘and non-traffic sensitive piant and of the sepafations and settlements
process in Texas follows. A somewhat detailed summary of the events at the
fgderal level is also provided as. background for the controversy in this docket.

1. Traffic Sensitive Plant and Non-Traffic Sensitive Plant

Traffic sensitive p1aht is generally considered to be that plant for which
" costs increase as traffic or usage increases, such as interoffice trunks and
local exchange switching equipment, Telephone companies do not provide enough
‘switching and trunking equipment to permit every subscriber to use his or her
telephone: simultaneously, just as an electric utility does not build capacity to
allow every customer to operate every connected appliante at the same time, The
qdantities of telephone equipment are based on usage volumes during busy periods
of the day. When usage goes up, equipment is added; therefore, costs increase.

Non-traffic sensitive (NTS) plant is that type of telephone plant for which
costs . do not increase as traffic or usage increases. Outside plant, such as
cables and poles are examples of NTS plant. All the equipment a subscriber
would -need to access a telephone company's local exchange switch .is normally
considered to be NTS plant; this would include terminals and station equipment
(telephone instruments), protection block, drop Tine to the customer's premises,
and the cable pair (16ca1 loop) between the customer and a local exchange switch
(central office). A portion of the end office {local dial) switch is also
classified as NTS plant under separations procedures to segregate the cost of
terminating a line in a switch from the cost of the switch, NTS costs represent
a substantial portion of the costs incurred by telephone companies; these costs
are incurred regardless of the number or duration of calls made. Total NTS
costs are allocated between the federal and state Jjurisdictions using the

procedures set forth in the Separations Manual, For example, 23 percent of
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SWB's Texas NTS costs are allocated to the interstate jurisdiction, 21 percent
to intrastate toll, and the‘ balance to local exchange service, NTS costs
allocated to the interstate jurisdiction pursuant to Separations Manual
procedures are presently recovered through minute-of-use charges imposed upon
certain services and providers, The majority of interstate NTS costs have been
recovered thrbugh the minute-of-use charges for AT&T's message toll service
(MTS).” The FCC concluded in its access charge orders that because of the
présent pricing scheme, large volume toll wusers have been paying a
disproportionately high share of these NTS costs, that ‘such a pricihg plan was
unreasonably discriminatory and that NTS costs ‘should be recovered after a
transition perlod through flat rate per 11ne charges on end ‘users rather than
through usage sensitive rates. ‘ '

2. Separations and Settlements

Separations is the process prescribed b} the FCC (%n Part 67 of the FCC's
rules) by which telephone companies separate their property costs, revenues,
expenses and taxes between the interstate and state jurisdictions according to a
uniform plan acceptable to regu1atory authorities at both the federal and state
levels, - Present1y this’ process is conducted accord1ng to “The Ozark Plan,’
which refers to the changes in the Separations Manual adopted by the National
Association of Regu1atofy Utility‘tommissioners (NARQC);atVits meeting at the
Lake of the Ozarks in Missouri. Thé Ozark Plan has been in effect since
January 1, 1971, ° The FCC's access charge plén--Part'GQ of its rules--relies on ‘
Sepafationé Manual definitions, categories, '‘and procedures to identify access
costs. In some casesk access charge elements are taken directly from the
interstate costs identified by the separations ‘process. In ‘other cases, those
interstate costs must be allocated to two or more access charge elements. The
NARUC-FCC Joint Board (in FCC Docket No. 80-286) is cons1der1ng revisions to the
Separations Manual. Two revisions already ordered are the freezing of the
Subscriber Plant Factor (SPF) at an average 1981 level, beginning April 2, 1982,
and the phasing out of the assigrment of Customer Premises Equipment {CPE) from
the interstate jurisdiction beginning January 1, 1983. ~ These revisions--and
others--directly affect the level of interstate costs assigned to varfous

“interstate access charge elements, k ‘ '

The Subscriber Plant Factor is one major separations factor used in ‘the
Jurisdictional allocation of NTS costs; SLU is a component of this formula. The
Subscriber Line Usage (SLU) factor is used in allocating TS costs,  For some
Texas companies, the SPF formula more than triples the éssignment of NTS costs
in Texas t6 the interstate jurisdiction over the amount that would have been
assigned to the interstate Jjurisdiction based on the actual subscriber line
usage. Other Joint Board revisions in the Separations Manual could directly
affect the:level of costs assigned to access charge e1emenfs.
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The settlements process between Southwestern Bell and. the Independent
telephone companies in Texas is the subject of detailed contracts between SWB
and each Independent company and operates as follows: SWB files the interstate
and the intrastate toll tariffs; the Independent companies concur in these
tariffs, regardless of what their costs may be. A1l toll revenues received by
the Independent companies are reported to SWB; the Independents then recover
from the intrastate toll revenue pool all toll-assigned expenses and taxes. The
Texas Independents also receive SWB's achieved settiement rate of return on net
plant assigned to intrastate toll. The achieved rate of return is applied to
each Independent's net plant investment assigned to state toll. Remaining
revenues are retained by SWB., The Independent companies settle on the basis of
eifher individual toll cost studies of their actual costs or the Nationwide
Average Settlement Schedules which are based on a composite average of cost
studies of hundreds of Independent company exchanges. In Texas, approximately
18 Independent companies settle on Average Schedules and approximately 54 settle
on the individual cost studies method.

3. 0CCs in Texas

Competition between providers of long distance service within Texas has
existed for a number of years. The requirements of the MFJ and the conclusions
of the FCC in CC Docket No. 78-72, however, have raised difficult question$
regarding the nature of that competition and whether the existing method of
recovery of NTS costs by the local exchange companies should be changed. There
is nothing in either the MFJ or the orders in CC Docket No. 78-72 which requires
" this Commission to take any action other than perhaps to fashion an access
charge tariff for SWB to use in providing interconnections to AT4T, but there is
certainly nothing in those orders which prohibits this Commission from
investigating these important issues on its own, .

The operation of OCCs within Texas is unique. There are a number of 0CCs
already providing intrastate services, but their intrastate operations are
virtually unregulated. This means that 0CCs are able to select the markets
where they will serve and can enter and leave such markets at will,
Furthermore, they are able to set their own rates and change them at any time,
They are not subject to any quality of service guidelines or requirements in’
Texas.

0CCs do not own their own local exchange networks, SWB currently provides
interconnections to 0CCs pursuant to its "Facilities for OCC" tariff; those few
Independent companies which have {or had) OCC interconnections provide them
under contracts, Under the SWB OCC tariff, fhe connection between the 0CC
terminal and the local serving office is provided at a rate equal to the PBX
trunk rate plus mileage charges for a central office connecting facility (COCF);
there is no rate reflecting the NTS costs associated with the NTS facilities of
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the 0CCs' cuStomeri, as there is under the interstate ENFIA tariff's rate
element three (NTS plant). The PBX trunk rate paid by an 0CC to SWB may recover
the NTS costs associated with each line ordered by the OCC, but the PBX - trunk
raté  is. not étructured to recover the NTS costs associated with any. other
subscriber plant as are the interstate toll rates of AT&T and the intrastate
toll rates of SW8 and the Independents., One of the Indepenﬂents providing 0CC
interconnection under contract is General Telephone Company of the Southwest.
GTSW's intrastate OCC contracts run from $30 to $193 a month for such
connections,  compared to $384: a month for its interstate. ENFIA-type
connections--even though the facilities are often identical. The difference in
the amount is the NTS cost support in ENFIA rate element three. There is no
comparable rate element in intrastate OCC rates.

4. The FCC Access Charge Do;ket»

When CC Docket No. 78-72, In the Matter of MTS and WATS Market‘Structure,
was initiated by the FCC in February 1978 to determine the optimal market
‘structure for the MTS-WATS market, they:concluded that it would be necessary to
prescribe the compensation which exchange carriers should receive for the use of
exchange plant and facilities 'in originating and terminating the interstate and
international services of all interexchange ciarriers. In the Third Report and

“Order (FCC 82-579), - released February 28, 1983,  the FCC recognized that
establishing an access compensation scheme for those carriers which compete with
MTS or WATS would be impossible without also correcting what it termed the
‘Mexisting disparities in access compensation among services offered by AT&T and
‘its telephore company partners." = The primary cause of such~dispari£ies among
MTS users, according to the FCC, is the 'recovery of fixed costs (nontraffic
sensitive or NTS ‘costs) through usage‘chargeS"(ihterétate toll rates). Citing
its concern. for presérvation of universal service and pointing out Athaf the
immediate recovery of high fixed costs through flat end user charges might céuse
aisignificant number of subscribers to cancel local exchange service, the FCC
adopted rules establishing a transitional plan for eventually transferring the
recovery of interstate toll-related NTS costs from usage sensitive to11 rates' to
flat rate end user charges ' )

The transitional plan would -also avoid anomalous effects of existing
‘disparitieéyin interstate costs in different areas, would allow' access charges
which reflect existing inequalities in the quality of access arrangements to be

" developed, and would enable the FCC to adjust rules in the future if unexpected
developments indicate changes - are needed, .Two ~transitions were thus
incorporatedi some: fixed costs plus any high tost or'Universa1 Service Fund
were to be recovered - through carrier's carrier charges/ during ‘a 5-year
fransition period.  The remaining costs were to be éssessed to end users and
‘recovered through a combination of usage and flat charges ‘during a 7-year

" transition period. - The FCC also established rules for computing carrier's.

507



carrier charges for .access services other than exchange plant, Although in 1980
the FCC had l1m1ted the def1n1t1on of access to facilities used in common by
exchange and 1nterexchange serv1ces, it later expanded the definition of access
to correspond w1th that employed in the MFJ, The FCC's access rules established
nine d1fferent elements for such carrier’s carrier charges: two elements for
b three elements for operator services, two elements for
other swltch1ng and :transmlss1on fac1l1t1es, an element for billing and
collectlon serv1ces and‘an element for spec\al access (primarily private Tline
fac1l1t1es) The FCC ordered the creation of an exchange carrier association to
collect and dlstr1bute the‘carr1er s carrier port1on of the NTS charges, to file
tar1ffs and to adm1n1s

evenue pools for those telephone companies choosing
to join the assoc1at1on s common tar1ffs for other access elements. Although
ATA&T was directed to prepare the initial tariffs for the association, the
Central Staff Organization (CSO) of the Bell Operating Companies (BOCs) actually
prepared the tariffs, o

;:fne;,,[]f ha t” 1ts proceed1ngs .as, hav1ng been instituted to
determ1ne f1rst whether ex st1ng methods of compensat1ng exchange companies for
iuse of local exchange plant 1n 1nterstate telephone service should be replaced
by a tarlffed access charge arrangement and, second what the structure of such
tariffs should be" In the FCC(s opinion, entry of the MFJ rendered -the first
quest1on moot because 1t term1n ed the Bell System Division of Revenues process
and required that such a. -
Foncedxng that the exlstxn

1ffed system of access charges be substituted.
J settlements system of access compensation for the
uIndependent compan1es could‘theoret1cally remain’ in place while tariffed access
'charges were implemented for the BOCs and AT&T, the FCC determined that the
“publ1c 1nterest requ1red the FCC to set the basic structure of access tariffs,
The FCC l1m1ted the appl1cat1on of the access rules to basic or regulated
servlces w1th1n 1_s Jur1sd1ct1on,'1 e., 1nterstate and fore1gn services, The
Fce also assumed that the present Separat1ons Manual correctly identifies the
costs aSSIgnable to 1nterstate and fore1gn telecommun1catlons services, Even
though the separat1ons procedures were currently be1ng investigated by a Joint
Board and were beyond the scope of Docket 78-72, the FCC recognized that changes
in separatlons procedures would have an lmpact on the costs identified as
appropriate for recovery from the interstate jurisdiction via access charges.
Quest1ons about apport1onment or allocat1on of non-access 1nterstate facilities
‘and serv1ces were; assumedk to be resolved by reference "to the Interim Cost
‘Allocat1on Manual

e I

o '
TOLRY

The FCC re1terated 1ts conclus1on that it would be 1mposs1ble to establish
access compensat1on for MTS-WATS equivalent services of new interexchange
fac111t1es “w1thout correctlng ex1st1ng d1spar1t1es in access compensation that
is paid d1rectly or 1nd1rectly by users of services offered by the telephone
company partnersh1p. . AT&T's proposal to establish charges for MTS-WATS
equ1valent serv1ces that purported to be at parity with the access compensation
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for MTS and WATS received by the BOCs through the division of revenues process
was challenged by the carriers that provided the MTS-WATS equivalent service.
.Those carriers claimed that the proposal resulted in unlawful discrimination
because the MTS-WATS equivalent charges would be much higher than those for
foreign exchange (FX) service even though the service was identical to FX, The
FCC, acknowledging that a' negotiated rate for an interim period would be in the
‘public. interest, allowed ‘an interim agreement (ENFIA, or Exchange Network
Facilities. for ‘Interstate Access) ‘between AT&T, USITA and certain other
carriers, including MCI. and Sprint, which ‘established a ‘rate’ for MTS-WATS
equivalent access (or Execunet/Sprint type), to go into effect, The ENFIA
agreement recognizes that those carriers--other than the Bell partnership--which
provide MTS-WATS equivalent services should pay part of the costs of the local
exchangé. network - they use in originating and terminating interstaté or foreign
" services. ‘Under the ENFIA tariff,  local exchange companies provide facilities
‘and access to the local’ exchange networks used by the O0CCs for their
MTS-WATS-type end-to-end interstate services such as Execunet and Sprint.

" The ENFIA tariff has three separate rate elements: - (1) voice grade central
office -connecting facility (VGCOCF) used to connect the 0CC's terminal location
-with ‘a Tocal exchange company's central office, the rate for which is based on
the mileage distance between the OCC's terminal location and the local telephone
- company central office which normally serves that. location; (2) local switching
and trunking, which includes local central ~office switching and inte?office
.trunking where -required, and for which a flat monthly rate 'based on
5,435 minutes of use per line is charged;"and (3) local distribution plant
(NTS), for which-a flat monthly rate is charged for the jointly used subscriber
plant, dincluding station equipment, subscriber loops and termination of those
loops in a local central office. (The average: in Texas is 9,312 minutes of use
per line.) Those OCCs utilizing the ENFIA tariff pay a flat rate charge for NTS
-plant. . Because ENFIA does not apply to the resale of MTS and wATS'previded by
AT&T nor to resold OCC MTS-WATS-type services, some interstate carriers--such as
WATS resellers--have not made a similar contribution to the recovery of
interstate NTS costs,. Thus some, but not all, providers: of interstate toll
services-contribute to the recovery of interstate NTS costs; even-those'which do
contribute to. such costs do not do so at the same Tevel of contr1§ution.

 ENFIA rates were origina11y set to recover 35 percent of the. NTS costs
" reflected in AT&T's interstate rates. The ENFIA rates were increased to recover
45 percent of those costs and are presently set to recover only 55 percent of
AT&T's interstate NTS costs.. This means that under the ENFIA agreeménts, BOCs
are -compensated for use of their facilities for 0CC interconnection -at a
45 percent diécount from the amount AT&T calculates that the BOCs receive for
exchange access through the division of revenues,protess. - In connection with
- its discussion of the ENFIA negotiations and agreements, the FCC pointed out
that "the discrimination problem" was not confined to differences in  access
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compensation among MTS, WATS, FX, CCSA, and MTS-WATS equivalent services, but
also extended to origination and termination of private line services because of
~ their interchangeability (as with other services) with MTS.  This broader
approach was confirmed in the Third Report and Order when the FCC adopted the
MFJ definition of access service as including all tariffed services and
facilities that the BOCs (and exchange companies) will provide for origination

and termination of interstate calls, even though that definition included some
~ services and facilities which the FCC might have excluded had it limited its
access plan to merely establishing parity among MTS and those other services

(provided by telephone company or other carrier) which are close substitutes for
MTS.

The FCC originally viewed "access” as the services a local exchange company
provides to a long haul carrier, and assumed that the local company would be
compensated by the long haul carrier through the carrier's carrier charge. In
the Third Report and Order, however, the FCC used the term "access” to mean a
combination of the services the local exchange company provides to long haul
carriers (access to the local exchange network for origination and termination
of interexchange services) and to end users or subscribers {access to

interexchange carriers through local exchange facilities). Thus, as the FCC
' uses the term “access charges," it encompasses both end user and carrier's
carrier charges. The FCC further clarified its use of the terms "interexchange"
as usually synonymous with "interLATA," and "ekéhange facilities® as meaning
"intraLATA facilities,” as used in the MFJ,

The rationale for implementing its access charge scheme was articulated by
the FCC as follows:

The inequities between existing forms of compensation for the
identical use of such access plant by different interstate services
make these forms an inappropriate model for the development of access
tariffs, We have decided that a single, uniform and
non-discriminatory structure for interstate access tariffs covering
those services that make identical or similar use of access facilities
is required by the Communications Act. While we have provided
considerable flexibility for telephone companies within our access
rules, we believe that the development of the competitive interstate
telecommunications market requires certain uniform principles covering
both BOC and Independent telephone company access tariffs,

(Third Report and Order, par. 24.) In moving away from the present system of
recovering interstate toll-related NTS costs through interstate usage-sensitive
toll rates to a new system of recovering those costs through flat charges to end
users which do not vary with usage, the FCC recognized that it was taking an
important step representing "a significant departure from interstate pricing
approaches,” but defended its action as the sole means of furthering the goals
of universal service, non-discrimination, network effiéiency and prevention of
uneconomic bypass.
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The FCC perceived a "substantial danger” to the nation's telephone system
from the continuation. of the inefficient method of recovering, through usage
sensitive rates, costs which do not vary with usage. This "danger" 1is the
'threat of uneconomic bypass; that is, abandonment of the telephone network: by
subscribers--particularly the large volume telecommunications users--for less
efficient alternatives. The FCC was unable to determine, however, what
constitutes uneconomic bypaSS. Since some users' needs may not be adequately
served by existing telecommunications services, they may turn to a wholly new
service which attracts a new ‘set of users, enhancing the ability of all users to
make full use of telecommunications potential, What may be an efficient means
of providing service to some users may be the uneconomic bypass of others.
Despite the FCC's inability to define uneconomic bypass or to quaritify bypass in
terms ‘of number of customers lost or revenues lost to the telephone companies,
the FCC ‘neverthe1ess determined that the bypass threat s of sufficient
magnitude to Jjustify immediate imp'lementatior{ of the nevi éccesstcompensafion
,r'ules. The FCC perceived -that bypass is so imminent a danger that any delay in
"implementing the access charge plan would preclude the option of a several-year
transitfdn to“'fuﬂ end “user flat rate. charges for intérst_ate toll-related NTS
costs, ’

. The FeC carefully pointed out’ that its decision ﬁith respect to NTS cost
recovery thrqugh flat rates was not a ’iudgment ‘that subsidizing the costs of
basic telephone services for certain customers or for all customers is improper;
rather, the access charge plan is a decision that attempting to generate the
subsidy by recovering NTS costs through toll rates is "harmful and futile,”
‘Refuting the argument that Smith v. I1inois Bell Telephone, 282 U, S. 133
(1936), precludes the FCC from pricing interstate ‘toll access on a flat rate
basis, the FCC determined that Smith addresses only the jurisdictional
assignment of costs, not pricing methodologies, ‘ ‘ '

While the FCC limited the scope of its access -charge rules to - the
interstate .and foreign services' within its Jurisdiction, and Docket 78-72 does
‘not requwe state commissions to follow the 'FCC approach, the FCC. nevertheless
expressed hope that states would move toward un1form1ty in access plans in the
" interest of promotmg administrative efficiency and decreasing the disparity
between interstate and intrastate toll rates. The FCC concluded that such flat
rate pricing of NTS ‘costs to end users reflects cost- causation pr1nc1p1es and
provides the correct economic signals to the marketplace, to investors and
consumers both, ' The FCC's rationale for assessing flat rate end user charges to
recover interstate toll NTS costs is that the cost of the loop is incurred
regard’less of the number of calls made; it is the opportunity to make interstate
to'H calls '(1nterstate access) for which the end user pays. In the FCC's view,

“this pricing plan comports with the principle that costs should be recovered
. from the cost-causative ratepayer,
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The FCC also noted little disagreement that the quality of interconnection
received by the OCCs through their ENFIA-A~ (line-side) arrangements is
distinctly inferior to that received by the traditional interexchange
partnership, and that even under ENFIA-B and ENFIA-C (trunk-side) arrangements
(where such connections are available), the interconnection is inferior, It
found that such quality differences would be a substantial advantage to the
carriers offering MTS and WATS, unless the pricing reflected the difference
until the time when equal access is available to all interexchange carriers,
even though the FCC could not find such inferior connection was any cheaper to
provide. Since cost-based pricing would appear to require that each carrier pay
its full cost regardless of quality differences, the FCC decided not to
characterize OCC rates as discounted (although under ENFIA, OCCs pay 45 percent

" Yess than AT&T does). Instead, the FCC found that ATZT enjoys a unique level of
access, unavailable to any other carrier, and it should pay the opportunity cost
_for this preferred level of access. An auction to determine the value of such -
access being infeasible, the FCC instead estimated the premium value of such
access and required that premium access payments be deducted from the local
exchange companies' carrier common line revenue requirement in order to compute

' usage charges. Because of the MFJ requirement that by September 1986 the
quality of interconnection offered to OCCs must be much closer to that offered
to the premium carrier, a decreasing surcharge was deemed appropriate. In the
Third Report and Order a lump sum premium was found to be consistent with the
economic justification for imposing a premium,

Finding little evidentiary value in the submissions it requested from
prqponenfs of a large or a small differential in the access compensation paid by
0CCs and the telephone company partnership, the FCC exercised its best judgment
to determine an appropriate premium amount. The FCC concluded that the 1984

_premium should be smaller than an amount which would equal the discounts 0CCs
receive under the ENFIA agreement, but should be substantial because of
significant disparities in the quality of access in 1984. A phased elimination
of the access premium was, in the FCC's judgment, . the best way to encourage full
and fair competition, with neither the potentially adverse effects of the abrupt
discontinuation of the differential on existing competitors nor the artificial
advantages the present differential might allow to new competitors. The FCC set
the premium differential at the dollar amount of interstate CPE costs (estimated
to be about $1.4 billion for 1984) as a default formula which could be adjusted
if necessary during the ‘four-year' phase-out period if the premium value of
access declines at a much faster or slower rate than the interstate CPE costs,

Upon the FCC's reconsideration and clarification of the Third Report and
Order pursuant to thirty-five petitions seeking review and revision of almost
every aspect of the access charge plan, a Memorandum Opinion and Order (83-356)
was released on August 22, 1983; this is referred to as the Reconsideration
Order. Although the access charge plan remained in effect, (that is, there was

512




no change in the ultimate goal of gradually transferring the recovery of all
interstate :NTS. costs to flat rate end user charges), several important
mou1f1cations to, that plan were ordered. The changes called for a reduction of
the maximum initial Tevel of the interstate revenue requ1rement to be charged to
Tocal - exchange customers and a correspond1ng increase of ‘the amount to be
charged to interexchange carriers. The end user common line charge was changed
from a monthly minimum of $2 for residence 11nes and $4 for business ltnes to a
- monthly maximum of $2 and $6, respect1ve1y The transition period to full flat
rate end user NTS cost recovery was changed from five to.six years and the
option of .a transitional usage sensitive end . user common line charge was
eliminated; thus all end user charges were ordered to be flat month1y rates.

Some changes and clar1f1cat1ons in cost ca1cu1at1on procedures and rateb
design matters were a1so ordered. Some major changes included the c]ar1f1cat1on'
that access minutes are the uniform unit of measure for charging carrier common
line, line termtnation local switching and intercept, The FCC also redefined
the methed for charg1ng the prequm to those interstate lnterexchange carriers
receiving prequm access from an additional charge to prem1um carriers’ access
charges to a d1scount to the chargeable access minutes associated w1th carrier
common ‘1ine charges. In.1984, the discount was to be 35 percent, and was to be
reduced over the three year period as equal access is made available. " The
d1scount applies only to-carrier common 11ne access m1nutes and to no other rate
elements. - This change has the effect of 1ncrea51ng the prem1um differential
between ATAT and the 0CCs during the first year and of shortening the phase-out
period.

‘In Ladd1t1on, the FCC removed billing and collect\on services from the
traff1c sensitive pool and set them up as a separate voluntary pool, clarified
the application of surcharges "to interstate ‘private line service, the closed
ends of FX service, and the closed end of WATS access lines; c1ar1f1ed the two
rate elements for Tocal sw1tch1ng, .and proh1b1ted ‘the further d1saggregat1on of
the revenue requ1rement into more discrete rate levels,

-In the Reconsideration Order, the FCC reiterated that CC Docket No. 78-72
was _an effort.to balance .the four stated obJect1ves--the e11m1nat1on of
unreasonable discrimination and undue preferences among rates for 1nterstate
services; efficient use of the Tocal network; prevention of uneconom1c bypass;
and preservation of universal servtce—-and to preserve an opportun1ty for fair
competition during the transition period during which existing inequa]ities in
interconnection options offered to interexchange carr1ers w111 be eliminated.
The FCC continued to maintain its position that flat rate pricing of interstate
.to11¢ass1gned NTS costs is necessary for society to maximize efficient network
use and to realize the benefits of increasing competition in the 1nterexchange
marketp1ace The FCC d1sm1ssed what it termed artificial pricing structures as

';appropr1ate for use in achieving social objectives under .the r1ght conditions
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but unable to withstand the pressures of a competitive marketplace. Uneconomic
bypass of the local exchange was again cited as the threat to universal service:
as high volume users abandon the local exchange, the cost of existing local
exchange plant must be recovered from the fewer remaining subscribers, causing
their rates to rise; if those rates rise to unacceptable levels, more customers
may leave the systeﬁ, leaving the still-fewer remaining subscribers to pay for
the same costs. ' ‘

On October 19, 1983, the FCC released its Memorandum Opinion and Order in
CC Docket No. 83-1145, In the Matter of Investigation of Access and Divestiture
Related Tariffs (FCC 83-470), in which it ordered the suspension until April 3,
1984, of all.access and divestiture related tariffs filed pursuant to its
previous orders regarding implementation'of access charges.

On February 15, 1984, the FCC released another Memorandum Opinion and Order
in CC Docket No, 78-72 {FCC 84-36), in which it reaffirmed its commitment to the
goals of this proceeding, as set forth in previous orders, but announced several
changes in its plans for achieving those goals. One important change was the
deferral, until June 1, 1985, of end user charges for residential and
single-line business customers in order to enable the FCC to devise an exemption .
fdr subscribers who cannot afford to pay any end user charge, to reevaluate the
transition plan for end user charges and to exploré various mechanisms for
assisting customers of small telephone companies. The FCC also announced plans
to conduct further studies of the elasticity of demand and bypass.

The FCC aléo reconsidered the premium access differential, in terms of the
amount and the method of calculation. Thé FCC did not depart from its belief
that establishing a differential between access charges for MTS-WATS and access
charges for MTS-WATS equivalent services equal ‘to the opportunity cost of
premium access would achieve the best results, but it concluded that because of
the deferral of a substantial portion of the end user charges until 1985, use of
the Reconsideration Order formula in conjunction with an increased Carrier
Common Line revenue requirement posed a greater adverse risk on interexchange
competition, The FCC decided that it was impossible to determine a precise
premium value and that therefore a total differential for all access elements
related to the total differential produced by the current ENFIA rates should be
established. The FCC decided that a per minute charge for unequal access should
be converted to a charge per line, using 9,000 minutes of use per 1line to
compute the initial monthly per line charge.

The FCC also adopted revised rules establishing a non-premium rate for
FX-CCSA Open End Access, modified its rules relating to charges for closed end
WATS and for exemptions from the private line surcharge, and discussed other
issues raised by the parties.
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The FCC also released a Memorandum Opinion and Order in CC Docket
No. 83-1145, In the Matter of Investigation of Access and Divestiture Related
Tariffs (FCC 84-51), on February 17, 1984, in which the FCC analyzed the ECA
tariff methodology and rates, and provided specific instructions for local
exchange companies in making changes in all the access tariffs to correct errors
and def1c1enc1es and taking other action deemed'’ necessary

5. The Modification of Final Judgment

This historic ‘consentizdecreev (United States v. AT&T, 552 F.Supp. 131
(D.D.C. 1982), aff'd. sub. nom. Maryland v.  United States, 103 S.Ct. 1240
(1983)) modified the final Judgment which had been entered on January 24, 1956,
in the comp1a1nt or1g1na11y filed by the United States on January 14, 1949, by
vacating that Judgment in its entirety and rep]ac1ng 1t with new terms and
prov1s1ons. "The major requ1rement of this decree is that AT&T would transfer
from 1tse1f--d1vest-—suff1c1ent facilities, personne1 systems and rights to
technical information to allow the Bell Operating Companies. (BOCs) not only to
perform exchange telecommunications and exchange access functions independently
of AT&T, but also to meet the requirements of eQua1vaccess,imposed on the BOCs.

o AT&T was to file its plan of reorganization (POR) within six months of the
entry'of‘the MFJ.. The decree prohibits. joint ownership between AT&T and a BOC
of facilities, but multifunction facilities can be shared pursuant to a lease or
some other method, as long as the seoarated portion of _each BOC is insured
‘control over exchange telecommunications and exchange access functions. The
B0Cs are allowed to support and maintain a centralized organization for the
provision of engineering; administrative, and other services. The BOCs are
required, however, to provide to all interexchange carriers’ and information
service providers exchange access, 1nformat1on -access, and exchange -services for
such access on an unbundled, tariffed basis that is. equa] in type, quality and
price to that provided to ATRT and its affiliates, beginning ‘no. later than
September 1, 1984. .The MFJ setsvou;_in detail in Appendix B the obligations of
the BOCs tobprovide'equa1~access. AT&T is prohibited from taking action that
interferes with the BOCs' requirements of nondiscrimination between AT&T and its
affiliates .and other persons in the provision of their services; the BOCs'ane
prohibited from providing jnterexchange telecommunications services or
1nformat1on serv1ces, manufacturing' telecommunicdtions products or customer
premises equ1pment, and prov1d1ng any other product or serv1ce except exchange
'te]ecommunlcat1ons and exchange access serv1ce, that is not a natural monopo]y
serv1ce actually regu]ated by tar1ff :

The MFJ defined exchange access as the prov1s1on of exchange services for

the purpose of or1g1nat1ng or terminating 1nterexchange te]ecommun1cat1ons, and
. went into some detail as to what exchange access services include:



Exchange access services include any activity or function performed by
a BOC in connection with the origination or termination of
interexchange telecommunications, including but not limited to, the
provision of network control signalling, answer supervision, automatic
calling number identification, carrier access codes, directory
services, testing and maintenance of facilities and the provision of
information necessary to bill customers, Such services shall be
provided by facilities in an exchange area for the transmission,
switching, or routing, within the exchange area, of interexchange
traffic originating or terminating within the exchange area, and shall
include switching traffic within the exchange area above the end
office and delivery and receipt of such traffic at a point or points
within an exchange area designated by an interexchange carrier for the
connection of its facilities with those of the BOC. Such connections,
at the option of the interexchange carrier, shall deliver traffic with
signal quality and characteristics equal to that provided similar
traffic of AT&T, including equal probability "of blocking, based on
reasonable traffic estimates supplied by each interexchange carrier.
Exchange services for - exchange access shall not include the
performance by any BOC of interexchange traffic routing for any
interexchange carrier. In the reorganization specified in section I,
trunks used to transmit AT&T's traffic between end offices and class 4
switches shall be exchange access facilities to be owned by the BOCs.

(United States v. AT&T, id. at 228-229.)

The BOCs were to.establish exchange areas or exchanges in accordance with
the following criteria set forth in the MFJ:

1. any such area shall encompass one or more contiguous local

~ exchange areas serving common social, economic, and other purposes,
even where such configuration transcends municipal or other local
governmental boundaries;

2. every point served by a BOC within a State shall be included
within an exchange area; ’

3. no such area which includes part or all of one standard
metropolitan statistical area (or a consolidated statistical area, in
the case of densely populated States) shall include a substantial part
of any other standard metropolitan statistical area (or a consolidated
statistical area, in the case of densely populated States), unless the
Court shall otherwise allow; and

4, except with approval of the Court, no exchange area Tocated in
one State shall include any point located within another State.

(United States v. AT&T, id. at 229.)

These geographic exchange areas were termed “LATAs" (Local Access and
Transport Areas) in the scheme submitted to the court for approval. These LATAs
define the areas within which BOCs may provide telecommunications services and
between which BOCs may not provide such services; thus, they also assist AT&T
and the BOCs in identifying those facilities, personnel, systems, etc.,
necessary for providing exchange telecommunications and exchange access
functions which would be transferred to the BOCs. The court approved 15 LATAs
for Texas. Finally, the MFJ ends the division of revenues process of the Bell
System in requiring access services to be provided on a tariffed basis.
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Although the MFJ technically does not apply to the Independent telephone
companies, it has a profound ~"shadow" effect on the way . in which
telecommunications services are provided by the Independents. Under the
requirements of the MFJ, the 80Cs (including SWB) were to develop exchange areas
(LATAs) for the purpose of separat1ng intrastate local exchange traffic from
interexchange traffic. The-LATAs serve two purposes they define the areas
within wh1ch SWB may operate and they assist in 1dent1fy1ng assets to be
transferred to SNB in order to enable it to perform exchange telecommunications
and exchange access funct1ons The term “exchange," under the MFJ, means LATA,
A]though SWB may not provide interLATA intrastate serv1ces, the Xndependents are
not subJect to such restr1ct1ons However, AT&T w111 succeed to SWB'S ownersh1p
of the interLATA fac111t1es formerly ' used to provide statewide toll services;
therefore, because of the network coanguration the Independent telephone
companies must. establish a separate relationship with AT&T for the provision of
such 1nterLATA services. The‘Independents ‘joint provision of toll service with
‘S8 will be restricted to 1ntraLATA toll services because of the WFJ 11m1tat1ons
on SWB s operat1ons )

Because SWB can no Tlonger prov1de interLATA  intrastate- serv1ces, the SWB
toll tar1ffs in ‘which all exchange companies “concurred will not be effective
after divestiture. And since the present ‘settlement agreements prov1de for the
division of interLATA toll revenues, those agreements will no longer be valid.
The scope of the trad1t10na1 joint prov1s1on of intrastate toll service by SWB
and the Independents has changed because of divestiture. An example (from Roger
Hutton's‘testimony, SWB Ex. No. 12, p;‘15) will illustrate the change:

For example, an intrastate toll. call today placed between the cities
of San Antonio (served by Southwestern Bell) and Dripping Spr1ngs
(served by General Telephone Company of the Southwest (General)) is.a
jointly provided toll service between Southwestern Bell and ‘an
Independent ‘company. = However; post-divestiture, San Antonio falls
within one Southwestern Bell LATA while Dripping Springs is associated
with a completely different Southwestern Bell LATA, Hence,
Southwestern Bell, not” being an 1nterexchange carrier, will not be
able to complete th1s call as it has in_the past. The call must also.

involve an interexchange carrier. 'Today, Southwestern’ Bell and .
General recover their .exchange access costs ' for such-toll services
through the tariffs and the toll .settlement process. After

divestiture, the interexchange carriers providing interLATA toll will
" receive the revenues and Southwestern Bell and General will recover
their costs of exchange access through. access charges. Under current
settlement agreements it ‘would be 1mposs1b1e to —effect a proper
- division of revenue for this traffic. Today's' settlement agreements
do not address these circumstances.

While SWB is prohibited from providing intrastate interexchange {interLATA)
service, AT&T is ‘not prohibited by the MFJ from providing intraexchange
{intralATA) service. At the present time, the only obstacle to AT&T providing
such service is the network conf1gurat1on A11 one-plus calls will continue to
be routed over the same network as.it existed prior to January 1, 1984, If the
call originates in one LATA and terminates in a different LATA (1nterLATA), it
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is identified and billed as AT&T traffic; if it originates and terminates within
the same LATA (intralATA), it is identified and billed as Southwestern B8ell
traffic. Until equal access, customers will continue to get SWB or AT&T
automatically if they dial one-plus.

Furthermore, the OCCs are not directly affected by the MFJ; the LATA
boundaries do not restrict where they may carry toll traffic or provide
telecommunications services. Insofar as the MFJ defines the exchange access
services which the BOCs must provide on a non-discriminatory basis to all
interexchange carriers, there could be a question as to whether SWB must provide
such exchange -access services to OCCs carrying toll traffic within a - LATA;

however, since the exchange companies cannot identify the dest1nat1on of 0CC
traffic, they will treat it all as exchange access.

It is AT&T's succession to’ ownership of SWB's plant and facilities for
providing interexchange (interLATA) services which has the most important
jndirect effect on the Independent companies. The joint provision of  toll
services is no longer statewide in scope. All exchange companies projected a
loss of toll revenue (since. it would go to AT&T as owner of the plant and
facilities) as a result of divestiture--the toll revenue which prior to
~ divestiture provided one source of recovery of NTS costs.

It was against this background that the General Counsel filed the petition
for inquiry. )

B. PUC Jurisdiction

~ Some parties to this docket asserted that the Commission lacks jurisdiction
to hear this docket, which has been termed a generic proceeding, i.e., neither
ratemaking nor rulemaking. Although these contentions were addressed and ruled
upon in prehearing orders, the examiners feel that it is appropriate to set
out--once again--the jurisdictional basis for Commission action in this docket.
The assertions of these parties--that proceedings before this Commission must be
either ratemaking or rulemaking, each of which is conducted pursuant to
different p(ocedural requirements--are, in the examiners' opinion, based on
interpretations of the PURA and the Administrative Procedure and Texas Register
Act, Tex. Rev. Civ. Stat. Ann. art. 6252-13a (Vernon Supp. 1983} (hereinafter
cited as "APTRA") which are so narrow that they are unsupported by even the most
casual reading of these statuteé.

Section 2 of the PURA set forth the ]egxslat1ve intent regarding utility
regulation in the State of Texas:

This Act is enacted to protect the public interest inherent in
the rates and services of public utilities. . . . The purpose of this
act is to establish a comprehensive regulatory system which is
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adequate to the task of regulating public utilities as defined by this
Act, to assure rates; operations, and services which .are just and
reasonable to the consumers and to the utilities,

Section 16(a) of the PURA gives the Commission

. « . the general power to regulate and supervise the business of
every public utility within its Jjurisdiction and to-do all things,
whether specifically designated in this Act or implied herein,
necessary and convenient to the. exercise of this power and
Jjurisdiction. The commission shall make and enforce rules reasonably
required in the exercise of its powers and jum‘sdiction, including
rules governing practice and procedure before the commission. The
commission may call and hold hearings, administer oaths, receive
evidence at ‘hearings, issue ‘subpoenas to compel the attendance of
witnesses. and the production of papers and. documents,. and make
findings of fact and decisions with respect to administering the
prov1s1ons of this Act or the rules, orders, or other actions. of the
commission, (Emphasis. added.)

The Gene‘rva‘l‘ Counsel's“nleadings in'thnis‘ docket assert that the' Commission
has jurisdiction over the issues in this docket,pursuant to PURA Section 16,
regardless of whether any ‘aHegation‘ is made that .exi'stingv rates are
unreasonab'l‘elor in violation of some pr“‘ov'isi_on of 1aw. The examiners agree that
Sectidn 16 cpnfers “upon the' ’Commission bnoad powers in the regu'latlon and
supervision of the public utilities within its jurisdictmn, and the authonty
to exercise such powers in a manner convement to 1t It cannot reasonab1y be
argued that this Commission 1acks the authority to 1nvest1gate the effects on
Texas telecommumcatmns serv1ces of events at the federal ’Ievel wh1ch involve
the entire telecommumcatwns 1ndustry--spec1f1ca1]y, the MFJ and the FCC's
access charge orders--smply because there is nothing in those orders which
requires this Commission to take any action. The examiners conclude that an
investigation into the effects of the MFJ and the FCC's access charge orders on
Texas te‘lephone utilities is, at the Ver‘y Teast, among the 1mph'ed powers
granted to this Commission pursuant to PURA Sectmns 16 and 18, and that the

_Comm1ss1on has the authority to take any action necessary to insure that rates

and services of Texas telephone utilities are just, fair, and reasqnable.

~ The exam1ners further note the newly enacted Sectmn 18(a) of the PURA,
which became effective dur1ng the pendency of this case. ‘Whﬂe the examiners do
not constrie this section to enlarge the Commission's authomty or discretion
under PURA Section 16 to 1nvest1gate the issues raised in this docket it does

" serve as a c1ear 1nd1cat1on of the 1eg1s1ature s view that federal Jud1c1a1 and ~

adm1n1strat1ve actmns affectmg the te1ecommumcat1ons 1ndustry w111 have' a
significant 1mpact on the ‘c1t1zens of th1s state. That_ section '1s set out in
full below: ) '

It is the policy of this state to protect the public interest in
having adequate and efficient telecommunications service available to
all citizens of the state at just, fair, and reasonable rates. The
Tegislature finds that the telecommunications industry through
technical advancements, federal judicial and administrative actions,
and the formu]atwn of new te1ecommumcat1ons enterpmses has become
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and will continue to be in many and growing areas a competitive
industry which does not lend itself to traditional public utility
regulatory rules, policies, and principies; and that therefore, the
public interest requires that new rules, policies, and principles be
formulated an applied to. protect the public interest and to provide
equal opportunity to all telecommunications utilities in a competitive
marketplace It is the purpose of this section to grant to the
commission the authority and the power under this Act to carry out the
public po]1cy herein stated.

The General Counsel also asserted Commission jurisdiction pursuant to PURA
Section 42, alleging that the existing rates for many services provided by Texas
_telephone companies--such as MTS, WATS, private line, 0CC services and local
exchange servicesJ-may be unreasonable or in violation of some provision of law
and should be changed or such services restructured. MCI argues in brief that
under PURA Section 42, the OCC tariff cannot be restructured or cancelled unless
there is. proof that it is either unreasonable or unlawful and that no party so
‘pled, MCI! further argues in support of this read1ng of the General Counsel's
pleadings that neither the MFJ nor the FCC's ‘access charge orders even remotely
suggest that the Texas OCC tariff is unlawful, therefore, until some "interested
party" pleads"and proves that the existing OCC tariff is unreasonable or
unlawful, it is binding on this Commission, ‘The examiners point out that no
person has a vested right to any particular rate or rate structure. MCI, as a
" customer of SWB and other local exchange companies, has the same right as any
other customer to utility rates that are just, fair and reasonable; there is no
vested right to any other r;te. Contrary to the assertions of MCI, the General
Counsel did plead that existing rates may be unreasonable or in violation of the
Taw,

"Furthermgre,'the fact that telephone company rates may be affected as a
result of these proceedings does not transform this docket into a rate case to
be conducted under PURA Section 43. PURA Section 42 gives the Commission the
authority to conduct an investigation of the reasonableness of existing rates.
Under this section, if this Commission finds that the existing rates of any
public utility for any service are unreasonable or in violation of any provision
of law, it has the authority to establish different, more reasonable rates.
See, Complaint of GTSW, Docket No, 3957, 8 P,U.C. BULL. 459, 474 (May 19, 1983).

Likewise, the fact that important statewide policy issues may be addressed
in this docket does not make this a rulemaking proceeding pursuant to Section 5
of the Administrative Procedure and Texas Register Act, Tex. Rev. Civ. Stat.
Ann. art. 6252-13a (Vernon Supp. 1983) (hereinafter cited as "APTRA"). See,
Public Hearings of the Public Utility Commission of Texas on the Cost of Service
Ratemaking Standards of S$111(d)(1) of the Public Utility Regulatory Policies Act
of 1978, 16 U.5.C. $2601, et seq., Docket No. 3437, 7 P.U.C. BULL. 250
{August 20, 1981). The APTRA provides only minimum standards of uniform
practice and procedure before state agencies; nothing in the APTRA prohibits an
agency from imposing its own more stringent procedural safeguards. With respect
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to agency adoption of rules, ‘the hallmark requirement 6f the APTRA is . that
agencies must give notice to interested persons and provide them an opportunity
to submit data, views or arguments. Assuming arguendo that this docket is a
rulemaking proceeding, this phase of the docket could only be likened to the
informal conferences and consultations‘which agencies may use in order to obtain
the yiewpoints and advise. of interested persons concerning contemplated
rulemaking under APTRA Section 5(f), since no rule has been proposed, The
difference 1s that here, the viewpoints and advice of interested persons were
obtained fin. the course of a contested case: parties filed comments, then
conducted discovery up until the record was closed on November 15, 1984; they
were afforded the opportun1ty to present arguments and witnesses in support‘
thereof and to cross-examine all witnesses; and they presented their arguments'
in post-hear1ng briefs, The examiners maintain that in a ru1emak1ng proceed1ng,
use of such contested case, procedures goes far beyond the m1n1mum requ1rements<
of the APTRA in protecting the right of interested part1es to part1c1pate in
rulemak1ng Furthermore, the Commlssuon has inherent d15cretlon in making the'
choice whether to proceed by general rulemak1ng or by ad hoc adgud1cat1on, since
there is no statutory mandate to the contrary.

The - examiners therefore hold that the Commission has jurisdiction over the
issues presented in this docket pursuant to Sections 2 16‘ 18, 37, 38, and 42.
of the PURA, and that this docket was properly conducted as a contested case
pursuant .to Sections 3(2 ) 13, 14, l4a, 15, and 16 of the APTRA

C. Bypass

Although the 1ssue of bypass-—1ts existence, the extent to. which it may
exist, its impact on 1oca1 exchange company revenues and subscr1bers, etc.--was
removed from the scope of the inquiry in this docket, SWB presented thek
testimony of Dr. Joseph S. Kraemer, Dr. Kraemer‘ presented the results ‘of a
study performed by Touche Ross & Co. for SWB to ana1yze'the nature,‘eXtent and
implications of bypass in the SHB region., Joseph E. Kirk Telephone Uti]ity
Specialist for the Commission, ‘also presented test1mony regarding bypass.
Dr. Kraemer defined bypass as the origination and/or termination of a call
without the use of a local telephone company's plant, . Mr, Kirk, however,
pointed out that the term has various meanings depending on the context in which
it is used and in its broadest sense, means the provision'of any a]ternative
telecommunications facility wh1ch satlsf1es one or both of two goa]s the
;reductxon of costs or the provxs1on of enhanced techno1ogy to satisfy a spec1f1c
need

. A further d15t1nct1on is made between economic and uneconomic bypass.
. Economic bypass occurs when the cost of prov1d1ng the alternative fac111t1es is
‘ ‘1ess than the cost- based price of equa1 facilities provided by the 1oca1
_exchange company. Uneconom1c bypass occurs when' the price of the local exchange

521



company facilities is set at a level so far above its cost that a competitor
with higher costs can still price its services lower than the local exchange
company. Thus, the uneconomic bypass is less economically efficient and in
- theory would not occur under a system of cost-based pricing of local exchange
company facilities.

Current technologies available for bypass include private microwave and
radio systems, guided systems (such as coaxial cable and fiber optics),
satellite transmission systems and atmospheric optical systems, These
technologies are very expensive, however, and are presently economical only for:
relatively large volumes of traffic. Because local exchange company revenue is
disproportionately concentrated in a small numberjof high volume business users,
and because such users also tend to be concentrated geographically, local
exchange companies perceive themselves to be high}y' vulnerable to a loss of
these users to bypass technologies. The fear is that a competitor would need
only to build a bypass system capable of handling the high volume traffic
originating . from a limited number of large customers in a small geographic area
{instead of duplicating the entire local exchange plant) to jeopardize the
revenue of a Tocal exchange company. When such highkrevenue customers leave the
network, the remaining customers must make up this 1oss'by paying higher rates.
When rates go up, more customers leave the network, fesu]ting in the still-fewer
remaining customers having to pay even higher rétes, sparking another loss of
customers and revenues. ' '

This doomsday scenario was not supporfed with any substantial evidence.
Dr. Kraemer testified that 77 of SWB's 320 largest customers currently use one
or more technologies to bypass local exchange plant. In Texas the survey showed
that 39 percent currently bypass and 56 percent either currently bypass or
intend to do so within the next three years. There was no correlation of the
bypass survey data to any lost revenues and no §howing that the loss of these
customers to bypass has caused rates for remaining customers to increase more
sharply than they otherwise would have.

Mr. Kirk points out in his testimony that every bypass technology has some
bad points as well as good points. For example, point-to-point terrestrial
microwave radio, the most commonly used bypass technology, requires a clear
line-of-sight path between antennas and some frequencies are susceptible to
interference from precipitation. The frequency spectrum is crowded and few
frequencies are available for new installation. Newer microwave technology has
overcome some of these obstacles for short-haul intracity veice and data
transmissions, but all microwave systems suffer from a relative lack of
communications security, Encoding transmission to prevent interception by
unauthorized parties increases costs,
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Satellite transmission between earth stations- also uses -micrawave
- frequencies but is ot usually economical for distances of less than 200 miles.
Such satellites must be in geosynchronous orbit--that is, they must be placed at
a distance -from ‘the' earth which requires a speed prec‘lsely that of earth's
rotational speed so that they remain stationary re]atlve_ to a given spot on the
earth' "~ surface, P1acing satellites in such. a precise' orbit s “extremely
expenswe, and the space available 'to p]ace them so that they do not interfere
with one another is very limited, These satellites requ1re antennas with a
minimym diameter of "about 30 feet for ‘feliable two-way transm1ss1on, even’ so,
because of the nearly 50,000 mile round- tr1p from earth station to satellite to
earth station, there is a not1ceab1e de]ay in voice transmssmn '

Two- -way cable TV is another technology theoretically’ ava11ab1e ‘for bypass
Ex1st1ng TV cable systems use coaxial cablé to prov1de one-way ‘transmission of
television programmmg in urban and suburban areas. - Because of broad bandwidth
requirements of video transmission, there is sufficient bandwidth for highspeed
data’ and ‘voice “transmission; two-way transmission’capabi’lity ‘would- require
additional e'lectromcs TV cable systems do not have’ near]y the 1nsta'l]at1on
densﬂ:y of ‘Tocal telephone networks, and there ‘is some questwn of their
reliabﬂ‘ity;durving severe weather, ' :

Fiber opt1cs, a medium wh1ch prov1des very hlgh capac1t1es in very small
cab1es has the potent1a1 for rep]acmg all 'ex1st1ng copper or metallic
fac1ht1es. A1though rapidly decreasing “in"cost, it tod faces serious obstacles
as a bypass technology. It must be buried “directly, placed in ‘underground
conduit or ‘strung in the air. on po]es between served 10cat1ons, aH of which
requ1re obta1n1ng r1ghts of-way. '

’ Final'ly, cellular radio, “@ new version of land mobile radio, solves the
problem of the limited availability of frequencies reeded for land mabile radio
by gneat1y reducing ' transmitted power so that only a small area (or ce’lll) is.
covered. This, the same “frequency can be used dgain several cells away. - The
combination of sophisticated circuitry and’ solid-state large-scale integration .
results in a mobile telephone that is able to switch automatically to a new
frequency as the user's vehicle travels from one cell to ‘another with no
noticeable 1nterrupt1on of the call. Mr. Kirk po1nted out that as ci‘rcuitry is
m1n1atur1zed further and as costs of manufacture ' go ‘down; it is conceivable that

" this technology could replace a large part of the Tocal exchange network with
each person hav'lng a pocket phone, a]though if such a scenario takes p’Iace at
all, it will be many years hence. ‘ :
The ekaminers agree with Mr, Kirk's ‘conclusion that the extreme scenario
" (the customer-abandénment, higher rates spiral) 'is unlikely even in ‘the Tong
”term, since much of the value of telecommunications 'd'ep'ends on the fact that
“everyone"tcan,be’ reached by using it, Even if large users shift their data
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communications and part of their voice communicatidns to bypass facilities, it
seems likely that they would still need access to the local exchange network in
order to communicate with the local community. The examiners note also the
FCC's inability to classify particular technologies as uneconomic bypass. A
conviction that uneconomic bypass is an imminent danger to universal service
formed the basis for the. implementation of the FCC's decision to price
interstate toll NTS costs as end user flat rates but in the Memorandum Opinion
and Order in CC Docket No, 78-72, adopted February 3, 1A984, the FCC elected to
continue to develop information in order to analyze the extent and  danger of
such bypass. )

The examiners offer two observations regarding bypass. One is that in
terms of the revenues flowing to local exchange companies, it makes no
difference whether they are bypassed economically or uneconomically.
Unquestionably in either instance the local exchange company has suffered a loss
of revenue which must somehow be recouped from remaining customers, The second
is that, to some degree, the bypass issue is a red herring. If large users of
interexchange services have the incentive (because of their disproportionately
high contribution to NTS plant due to recovery of those NTS costs in usage
sensitive rates) and the means to bypass--as the FCC is convinced--then the
solution prbposed by the FCC makes no difference to the end users. This is
because when a large volume toll customer leaves the existing network, the local
exchange company loses the contribution to NTS cb_’sts which that customer made
through the high toll-revenues it paid. Under the FCC's plan to price NTS costs
on a flat basis--in other words, removing that cost recovery from usage
sensitive toll rates--even if  'that customer stays on the network fits
contribution to NTS costs through toll rates will diminish over the transition
period and then disappear. In either event, large toll users will cease to
contribute to NTS cost recovery through usage sensitive toll rates. Given the
1ikelihood that most large volume -toll users will remain subscribers to the
local exchange network in order to communicate locally, as local subscribers
their local flat rates may increase due to flat-rate pricing of NTS costs, but
their Tlocal rates will increase whether they bypass the network for
interexchange calls or not.

Large scale bypass is expensive, technically complex, and does not take
place overnight. Local exchange companies are not without the means to defend
against bypass, as both Dr, Kraemer and Mr. Kirk explain, While this Commission
should not ignore the ramifications of new technology and the advent of
competition in some areas, neither should we rush to thwart the creation of
‘bypass facilities and technologies without a better understanding of the
dimensions .of the threat to local exchange companies and a clearer policy
regarding the proper regulatory cures for the problems the local exchange
companies might be able to soive for themselves. Even cost-based pricing
cannot prevent bypass of the local exchange network if the Tocal exchange
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company is unable to meet "the specific service requirements of 1its customers,

such as accessibility, privacy, quality and reliability. By being more

responsive to customer needs for planning assistance, a greater variety of

technologies, a greater degree of traffic, cost and configuration contro], and
enhanced techno]ogy in dedicated, non-switched private 1ine offer1ngs, Tocal

exchange companies. themselves cou]d mitigate the pred1cted dire effects of

bypass It seems highly unlikely. that local exchange companies will be unable

to. develop. new uses for Tocal exchange fac111t1es which wou]d compensate for the

Toss of large volume toll customers.

D. Recovery of NTS Costs

Even . those parties most. Strenuously opposed to tmpiementing‘ inthastate
access rates for interexchange carriers at any ‘level, much less full parity with
the FCC's rates, supported some level of flat rate end user access charges. The -
tactic ut111zed by the: proponents of. end user charges to convince the examiners
that a flat rate access charge on local subscr1bers is, necessary and appropr1ate
in order to achieve "cost-based pricing" was the dron1ng repet1t1on--frequent1y
by well-known - economists--of the maxim "costs should .be borne by the cost
causer." As a general principle of pricing, it m1ght be he]pfu]]y employed; as
guide to the determ1nat1on of actual cost causat1on, it is useless. = It assumes

the conclusion one is asked to reach 1n.,us1ng it: ~ that local subscribers

“cause" the local exchange companies to.incur NTS costs by subscribing to local

_exchange service, costs, that .allegedly do not vary with the type ‘(local)

intrastate interexchange, interstate interexchange) or duration of use. Even if
the assumptton is accurate--that subscribing to local service is the’ direct
cause of the NTS costs of local exchange companles-—the ass1gnment of all such
costs to end users on the sole basis of economic ‘principles of causation may or -

-‘may not be in the pub11c interest. This Comm1ss1on has never bllndly followed

. such dubious concepts and shou1d not do so now.

Or. Alfred E. Kahn, testify'i‘ng on behalf df S8, stated that end users
cause local exchange companies to incur NTS costs (without an exp1anat10n of how
such causation occurs) and asserted that the on]y»proper way to recover costs
which allegedly do not vary with usage is in_a flat month]y charge to
subscribers since ' ' ‘

‘it isin the act of becom1ng and rema1n1ng subscr1bers that they cause
the system to incur those [NTS] costs; and it is that decision--to
become ‘a  subscriber or not--that should, as a matter- of pure
economics, -be -confronted with a. price that reflects all of the
additional costs it imposes on society.... - [Tlhe total, clearly
assignable “costs of access should, as. a matter of -‘economics, be
recovered.in the lump-sum monthly charges.

M?(SNB Ex. No 4, pp 8-9.) ~Dr’ Kahn further- asserts that despite such a pricing
““scheme, most subscribers would insist on continuing Tocal service; that such

local or basic service is the most inelastic “except for the small percentage of
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the population that would drop off." He views the present pricing scheme as
“inefficient...because it holds the monthly charge down to all users, rather
than merely to the comparatively few who might be induced by sharp increases in
the monthly rates to be forced off the system." Or. Kahn suggests that, as
with other social welfare policies, we should seek more efficient methods of
targeting subsidies to those who truly need them, rather than holding prices to
all users below cost. He questioned whether the heavyvusers of the system for
interexchange cal]ing—-wﬁo bear thg greatest burden of the "subsidy" (that is,
pay more of the NTS costs than they:impose)--are really interested in being able
to reach and be reached by those customers who would drop off the system if flat
rates went 'up, and suggests that the relatives of such customers--who would
presumably be the only persons particularly interested in reaching them--are the
ones with an incentive to help them pay their bills.

Without itemizing the extraordinary assumptions underlying such an argument
and with all due respect to Dr, Kahn, the examiners cannot agree with this glib
dismissal of what could be as serious a. threat to universal service--customer
drop-off--as bypass by large volume toll users is alleged to be. TSTCI notes'ih
brief that any elasticity study is based on sheer conjecture of what the human
- response will be to future occurrences in an unknown future .context, and
argues--correctly, in the examiners’ opinion--that this Commission can
il1-afford to ignore the possibility of customer drop-off as a result of sharply
increased rates. Furthermore, it is difficult for the examiners not to be
somewhat skeptical of the economic bliss promised--if only we would price
telephone service according to cost causation principles--by the economist who
‘deregulated the airlines for us.

Tﬁe examiners are fully aware that all costs are eventually paid by
consumers, either directly or indirectly. Dr. Kahn argues that a targeted,
government-administered subsidy for those truly unable to pay the full
"economic' cost of telephone service is more efficient than the present subsidy
mechanism which he likens to a tax. There is doubt, at least in the examiners'
minds, that this is necessarily so. Government programs often add
administrative costs far above the cost of the 'aid they seek to administer; -
there is simply nothing to demonstrate that such a program would or would not be
a more efficient means of retaining customers who would otherwise drop off the
network than are present telephone pricing schemes. The determination of costs,
or of which costs should be assigned or allocated to which services is arbitrary
at best in the regulatory arena, since such an exercise is merely a surrogate
for market determinations of value. Assigning costs on the basis of causation
principles can never be more than one of many _tools available to regulatory
authorities for pricing utility services since such regulatory bodies are
concerned with more than simply promoting economic efficiency. Even Dr. Kahn
acknowledged that there are valid social, political, and ethical considerations
in ratemaking.
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The propesals in this docket which are grounded in what -is purported to be
pure economic theory are nothing more than a best case scenario--speculatjon’in
common parlance. Real people frequently do not behave as economists would have

- them do, that is, according to the principles of economic efficiency; witness
the non-result of President Reagan's tax 'cuts which were implemented to
stimulate increased savjngs;-not‘spending. The examiners are of the opinion
that not only might the poorest subscribers be driven off the . system by'
something less than a sharp increase in monthiy flat rates, but that many
subscribers who could otherwise afford even a sharp increase in monthly flat
rates might leave the network if they did not perceive any additional value or
benefi§ufrom the increased rates,

Furthermore, the.contention that the impact of increased month]j flat rates
will be "offset” by the predicted lower tol rates is from the Marie Antoinette
-School. of. Rate Designf .those subscribers who presently maké‘few or no toll
- calls will not derive any benefit from this "Let them make toll callst”
resolution of the problem of increased monthly flat rates. The examiners agree
-with the General Counsel that most ratepayers are more concerned about the total
amount they have to pay for telephone service each month; most ratepayers will
not perceive that they have received ahy beﬁefif,from paying for the ability to
access- the toll networks if they do not make toll calls.. It is conceivable that
such customers could also leave the network even th@ugh,they might be able to
afford to stay. ' ) \ o

It appears to the examiners that end users have been assumed to be the NTS
cost causers -because they are .easily identified; they aré the ones ordering
Tocal -telephone service. Even if the ordering of ldcal sérvice can be said to
be a causal event, the examiners have seen no evidence in this docket that local
subscribers have any control over the ;osts'incurred by local exchange companies
in constructing such -facilities. For example, many local exchange companies
have eliminated or reduced the availability of multi-party line local service
even though some customers might want such service, or might take if,‘és an
alternative if single party line service was too costly.‘ Some argue that sinﬁe
the Jocal loops are “dedicated” to particular subscribers that somehow -the
Tocation of the NTS plant . determines who caused:itsAcost and.-thus who Shou]d pay
for it. But even, the FCC had difficulty with the Tocation-causation approach
when attempting to arrive at an access charge pricing lscheme for public pay
telephones; ultimately, the FCC concluded - that the costs of pubTic pay
“telephones shouid be apportioned among the interexchangé carriers upon whom
public pay. phone users rely to provide interexchange services, even though the
FCC- considered that a‘seéond-best‘solution for NTS coét recovery, Its first
choice was. to recoier_fhose costs in flat rates. to -public pay phone dsers--but

(cou1d‘not come up with a way to implement that plan., The examiners are not
_convinced that subscribers cause the NTS costs assigned to end users under the
FCC access charge plan; even if ‘subscribers do in fact cause such NTS costs, the
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examiners do not believe that end users should bear any additional NTS costs in

Jocal flat rates in 1984 because of the threat to universal service in this
state.

General Counsel points out in brief that the protection and promotion of
universal telephone service has been a national policy since the passage of the
Communications Act of 1934. The existing high level of telephone service in
Texas and in the rest of the nation is the result of the- traditional residual
pricing approach ‘to ‘the setting of rates for local service. In Texas, the
Commission has done this by first determining a telephone company's statewide
revenue requirement, then designing rates to insure that Tocal subscribers pay
as low a rate as possible.k One such.rate design technique is to put more of a
revenue burden on business service, terminal equipment and other vertical
services such as Touch-Tone and Custom Calling features than on residential
service. Pricing business local exchange rates higher than residential rates is
based on the concept of “value of service," that is, that those who receive the
greater benefit ought to pay more. Intrastate toll rates have been set so that
revenue from that service exceeds its incrementaf unit cost and thereby
contributes revenue that otherwise would have had to come from local flat rates.
This Commission has continued to price local exchange service residually in
- order to retain universal service. Such pricing methodologies have been
fervently attacked by those who argue that they are economically unsound and
inefficient because they are not cost-based. Again, the examiners cannot agree
that "cost assignments" in the regulatory context are. anything more than
surrogates for market value. ) ' "

General Counsel reminds us in brief that AT&T's divestiture of the BOCs was
not intended to do harm to universal service; in his opinion of Augustvll, 1982,
Judge Greene concluded that divestiture would not necessarily have the effect of
increasing the cost of local telephone service. The MFJ. version of access
charges was the mechanism federal and state regulators could use to require a
subsidy from intercity {long distance) service to local service. Regulators
could use the access charge mechanism to maintain local rates at present leVels,
or raise or lower local rates.

Judge Greene reiterated his position that divestiture provides no
legitimate basis for undermining the goal of universal service or for raising
local rates in his opinion of April 20, 1983. Judge Greene pointed out that
various regulatory methods were readily available to regulators to protect local
rates, if only they were willing to use them. He was openly critical of the
FCC's access charge plan in its imposition on local ratepayers of the access
costs of interexchange carriers, and voiced his opinion that the FCC's access
charge decision was directly counter to one of the MFJ's principal assumptions
and purposes: that promotion of competition in the telecommunications field
need not and should not be the cause of increases in local telephone rates.
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While- the internecine skirmishing between Judge Greene -and the . FCC and
between Congress and the FCC continues, this Commission is confronted with its
own Tegislative mandate to protect and promote the public ﬁnterest in having
adequate and efficient telecommunications service available to all citizens of
‘the ‘state ‘at just, fair and reasonable rates. This Commission has no control
over the FCC's decision whether to impose end user charges as a mechanism for
recovering interstate toll related NTS costs, but in fashioning an access charge
plan for Texas, this Commission must consider the effect on universal service .in
this state of not only any interstate end user ‘access. charges which may be
mandated by the FCC but alse the mirroring of such - interstate end. user access
charges at the intrastate level. Regardless of the FCC's final determination. on
whether to. impose end user access charges, the examiners- agree with the General
Counsel that no -Such charges are necessary in Texas in 1984, because on an
average basis, the majority of intrastate NTS costs -are already being recovered
in rates for 7local exchange' service. 'As’ pointed 6ut in brief by General
Counsel, since the FCC does not regulate local exchange services, imposing a
specific monthly flat ‘rate on ‘end users is simply one pricing mechanism for
reCovErj of - interstate toll related NTS costs; 'therefore, such a. pricing
mechanism-is superfluous at the state level. ’ T

Furthermore, any arguments advancing the notien that because NTS facilities
‘are ‘dedicated to individual ‘end users those end users are the only beneficiéries
"of ‘such’ facilities and thus should bear the cost are disingenuous. The value of
‘the telecommunications network resides in its ubiquitous,  integrated presence.
Any NTS cost recovery mechanism should be based on an analysis of the use and
benefit of that network. No party to this docket maintained that interexchange
Ccarriers neither - use nor need the Tocal exchange: network to originate and
terminate the interexchange traffic they carry.. Clearly, without such a network
already in place, the competition in interexchange markets . would not
exist--indeed, could never have begun at all. - As TML points out in brief, the
cost of duplicating the local exchange network would be enormous; the examiners
consider the cost probably inestimable. The value derived by interexchange

carriers from the presence of the local -exchange network then is nothing less
" than their ability to exist at all.

One group of‘interexchange carriers--the 0CCs--argued with stentofian zeal

‘that the costs they impose on the local exchange network are no- different from
‘the costs imposed by any-large business subscriber, such ‘as a department store
or a grocery store, and that therefore the rates they pay .should include only
the 'NTS costs of the interconnections to which they subscribe and no one else's.
But department stores and grocery stores dd not use local exchange plant:to
':‘originate‘and terminate  interexchange telecommunications' traffic; interexchange
‘carriers do. They use local exchange plant in offering ‘the end-to-end toll
services on which they make a profit. The use to which interexchange carriers

put. local exchange plant is fundamentally different from the use made by other
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types of business subscribers; the value they derive from such use is
substantial. Common sense tells us that that value is not only more than zero,
it is more than the costs interexchange carriers impose by virtue of their
Yine-side or trunk-side connections, Access is a two-way street: not only do
subscribers have access to interexchange carriers' networks, interexchange
carriers have access to - subscribers,  There - is nothing unreasonably .
discriminatory, unjust or unfair in requiring all interexchange carriers--not
just one or two--to share the NTS costs of the local exchange plant to which
they have access, which they use to offer and sell their own services and for
which many presently pay nothing above their own NTS costs.

Interexchange carriers benefit directly not only from the existence of the
local exchange network but also from the high rate of subscription to local
service--the universality of service--fostered by the ratemaking principles
utilized by this Commission. There is nothing arcane in such a proposition: the
more local service subscribers there are, the greater is the pool of potential
customers for all interexchange carriers. Any increase in monthly flat rates
which would cause a substantial number of subscribers to leave the system--for
whatever reason--reduces the value of the network as an integrated whole. All

analogies to the pricing of other goods and services, even other utility
'services, fail when applied to telephone service; it is unique, Even the
subscriber loop cannot be analogized to the customer-specific service Tines of
other utilities. For example, the 1ine from a water meter td a customer's house
is truly "dedicated" to that customer. No other water customer receives a
benefit from that- particular piece of the facility. On the other hand, all
telephone customers, but especially interéxchange carriers, benefit from each
additional subscriber loop because that loop can be used by all interexchange
carriers. and local subscribers, Subscriber loops are part of the integrated
network--in fact, without f.hem, the network would be useless, particularly to
interexchange carriers who market and sell their services on the assumption that
that existing, integrated network is available to them.

The present toll rates for AT&T and for the local exchange companies in
Texas recover part of the total NTS costs of local exchange companies; the rates
paid by OCCs recover no more NTS costs than those associated with their own
interconnections. The 0CCs offered for the examiners' entertainment several
specious arguments for why their rates should remain at current Tevels, One
particularly vituperative assertion was. that since AT&T had engaged in the
anticompetitive and predatory acts leading to the consent decree ordering
divestiture, and since AT&T had ~at least promoted, if not developed, the
procedurés currently embodied in the Separations Manual (including the SPF
formula which assigns so much of the NTS costs to interstate toll that it had to
be frozen at average 1981 levels), -it is equitable to require AT&T--and its
so-called "partners in crime”--to continue paying the same level of NTS costs

and the lost toll revenue to the local exchange companies in their access rates.
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This is utter nonsense. First, this docket was not instituted to decide whether
AT&T had violated the antitrust laws; that issue became moot even at the federal
Jevel upon entry of the consent decree, As the examiners repeatedly statéd,
this docket rests on divestiture as an _operative fact. Second, thi's argument
ignores the very heart of the FCC's five-year investigation in CC_ Docket
No. 78-72 and its conclusion_ that the present access compensation mechanisms do
not produce results consistent with the Congressional prohibitions on
unreasonable - discrimination and undue preferences, .and that the existing
combination of access. service compensation 'arrangements violates -Section 202(a)
of the Communications Act and also conflicts with Congresswna] goals other than
the elimination of discrimination or preferences. This docket contains ample
factual support for a similar conclusion as to the present rate structures in
Texas. ) : :

While this. Commission may not be compelled to implement the FCC's‘p]an in
Texas, there is nothing- which prevents this Commission from investigating
present access compensation arrangements in Texas and changing them if they are
found to be unreasonably discriminatory Any assertion that this Cominisswn
must retain the existing.O0CC tariff structure in Texas because it is the only
. one which this Commission -has scrutinized and found to be iawfui is simply
without merit,. If carried to its 1ogica1 conclusmn, such a. position wouid mean
this -Commission could never entertain a]ternative rate structures for any type
of service. despite techno]ogical advances or competitive market reqUirements.
Under such a concept, once a rate structure is found to be Tawful, mo other
"-¢ould ever be found so. Clearly, this is such a restrictive reading of the
Commission's authority and -mandate that it can only be interpreted as another
. self-serving invention of the desperate. C ' o

Yet a third argument offered by the OCCs goes something Tike this: 0CCs
have .had to struggle to gain even the relatively small share of the market they
‘presently hoid. The OCC tariff and contract arrangements; even if . not
cost-based, represent the true differences in the quality of interconnection
- received by AT&T, SWB .and the Independents and that.received by the 0CCs. It~
is this. price differential which has allowed the 0CCs to enter the interexchange
business - in the - first piace,;therefore, in order to protect competition in
Texas, that jdentical price differential must be maintained until equal access
js available. - Then, -cost-based pricmg will allow the benefits of competition
to fiow to Texas consumers, This argument is seductive, since it promises SO
much. if .only we will wait a 1itt1e 1onger, but uitimateiy, this is a no -win
~proposition.. )

The first problem with this argument’ is’ that competition is not going to be
. a benefit to very many Texans. Out of approximately 73 local exchange companies
- in Texas, only-a few have physical 0CC interconnections. Out of the local
exchange companies  .with 0CC  ‘interconnections, only  two--SWB and
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GTSW--participated in the hearing. Those Texas customers lucky enough to reside
in high-density, high-traffic areas of the state may have a smorgasbord of
telecommunications services from which to select, provided they make enough toll
calls each month to justify the monthly subscription price most OCCs charge.
These ratepayers may indeed reap some financial benefit from competition., It
comes at the expense of the customers of the rest of the local exchange
companies who .do not have any alternative to the traditional toll network and of
the customers of those local exchange companies where 0CCs do interconnect who
do not place enough toll calls each month to recoup the monthly subscription
price. Under the present pricing mechanism, every time subscribers place a call
over OCC facilities they avoid paying the NTS cost support built into the toll
rates for use of the to11 network of ATAT/SWB/Independents that other customers
without an alternative must pay. This is discriminatory pricing in favor of OCC
customers.

Second, such a contention assumes that preserving -fhe 0CCs' competitive
position should be the paramount concern of this Commission regardless of
whether the existing rate structure is unreasonably discriminatory. _Th1s is a
short-sighted interpretation of the PURA. Section 18(a) of the PURA begins with
the statement of policy: that of protecting the public interest in having
pdequa;e and efficient telecommunications service available to all citizens of
the state at just, fair and reasonable rates, and then a statement that, in the
new competitive ‘telecommunications environment, the Commission should protect
the public interest and provide equal opportunity to all telecommunications
utilities in the competitive marketplace. The examiners interpret PURA
Section 18(a) -as the Legislature's determination of policy priorities: first,
protection of universal service, then providing competitive opportunities. In
determining whether all interexchange carriers should be required to share in
NTS cost recovery, this Commission must consider and weigh all goals. The
Commission is not required to reach a perfect result, only a reasonable one, but
in balancing these goals in the hope of achieving a reasonable result. the
priority is--must be--the protection and preservation of universal service.
Contrary to the strident contentions of the 0CCs, competition is not a god to
whom this Commission should make living sacrifices of local ratepayers on the
theoreticaﬁ altar of cost-based pricing. 0CCs have attempted to portray
themselves as ordinary business customers of local exchange companies and argued
that the impact of greatly increased rates will cause them to go out of
business. Even if we assume that the evidence in this docket supports that
contention, the examiners nevertheless conclude that the Commission can
reasonably elect to preserve universal service in a manner which causes the
least customer impact and can reasonably decide that preserving universal
service for several hi]lion Jocal ratepayers must take priority over protecting
the competitive enterprises of relatively few business customers.
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Regardless of the way 7% which OCC rates have been set in this state or the
reasons for it, it is c1ear that those rates do not include the same
contribution to NTS costs as the toll rates of AT&T, SWB and the Independents.
Such disparity produces discrimination among the users of various interexchange
carriers’ services as well as among interexchange carriers, The evidence of
such disparity in this record is not just substantial, it is overwhelming. The
examiners conclude that - PURA Sections 38 and 45 prohibit unreasonabie
d1scr1m1natlon and preferences, to the extent that interexchange carriers make
similar use of local exchiange plant and facilities but do not make equitably.
similar contr1but1ons to NTS cost recovery under present pricing schemes,- there
is unreasonable discrimination. Such unreasonable discrimination will have an
adverse affect on both ATAT and its customers, while allowing O0CCs and their
customers to enjoy an unreasonable preference. PURA Sections 37 and 38 empower

"this Commission to determine classifications of customers and to insure that
'rates are, amoné other things, consistent in application to' each class’ of

customers Ihterexchaﬁge carriers are not just business customers, they are a
distinct class of business customers offering a distinctly identifiable 'service
utilizing Tocai exchange facilities to originafe and terminate calls, . It is
therefore not unreasonably discriminatory to require all such interexchange
Earfier customers to contribute to the recovery of the NTS costs of all local

lexchinge plant, not just their own interconnections, which they use in their own
enterprises of offering end-to-end toll services on which they make a profit.

PURA Section 45 requires that no corporation or person within any classification
be subjected to any unreasonable prejudice or disadvantage; thus,- AT&T cannot

- lawfully be the only interexchange carrier contributing to NTS costs. Al

interexchange carriers must contribute equitably to such NTS cost recovery,
E. AT&T Should Pay a Premium

~ The issue of whether ATS&T should pay a premium for the type of
interconnection which it receives was the one point on which it deviated from
its positioh that access rates in parity with the FCC access rates should be
1mp1emented in Texas. A1l telephone companies participating in this hearing,
along with TML, the 0CCs and the Commission staff agreed that any parity rate
structure should include: a premium to AT&T, Although the FCC changed the way in
which such a premium was to be calculated and levied in the access rate
elehents, the FCC did. not depart from its original conclusion that AT&T should
pay a premium because of its superior trunk-side connections. The examiners
agree that the evidence presented in this case--arguments for parity
aside--overwhelmingly supports imposition of such a pfeMium.

The predominantly line-side (ENFIA-A type) connections which are provided
to the OCCs are local-grade access. Under the access charge nomenclature, this
is called Feature Group A (FG-A) access. 1t is substantially inferior to' the
predominantly trunk-side toll grade interconnection enjoyed by AT&T, called

533"



Feature Group C (FG-C),  (AT&T interconnects via line-side arrangements for
interLATA = foreign exchange (FX) services.) Feature Group A requires 0CC
customers placing a call to input 22 to 24 digits instead of the 8 to 11 digits
ATAT customers must dial., OCC customers must use push-button telephones or tone
access; customers with rotary dial telephones cannot access an 0CC switch
because FG-A cannot transmit dial pulse signals to an OQCC switch. This
line-side connection does not provide Automatic Number Identification (ANI),
which means 0CC customers must input a Personal Identification Number (PIN) in
order for the OCC to bill the customer; OCCs incur additional holding time on
calls because of the extra digits OCC customers must input; and the 0CC has no
way of knowing from which central office its customers are calling, making
traffic forecasting difficult. Use of PINs increases the 1ikelihoed of
fraudulent use of OCC facilities and of uncollectibles due to fraud. oce
uncollectibles are higher than those for the carriers with trunk-side
connections which have ANI, The FG-A interconnection also cannot provide Answer
Supervision, which triggers the timing and billing mechanism; OCCs cannot obtain
this feature with FG-A and must use approximations to begin billing. The
transmission performance of FG-A access is inferior to FG-C access in terms of
noise, echo and Tloss, requiring O0CCs to - incur additional expense for
_conditioning equipment,

Under Feature.Group B (FG-B) OCCs do have access to trunk-side connections.
However, this trunk-side connection is not an offering with uniform availability
of features. Feature Group B-Tandem performance--although -superior to FG-A--is
still inferior to FG-C access because it typically employs local trunking and
switching (requiring conditioning equipment to compensate for increased noise
and echo) and still requires the OCC customer to input extra digits, ANI is not
available under FG-B-Tandem, nor can an OCC switch be accessed from a rotary
dial tellephone with FG-B-Tandem. Feature Group B-Direct will allow access from
rotary dial telephones and does provide ANI, although in a different signalling
format than with FG-C access, thus increasing holding time, The difficulty with
the FG-B offering is that the tandem and direct routing is determined by the
facilities available in each end office; thus, an 0CC operating in a large
metropolitan area such as Houston or Dallas could offer only some of its
customers the convenience of access from rotary dial telephones and ANI, In
addition, these features are available depending on the end office of the
originating call, such that a customer whose business office is served by an end
office offering FG-B-Direct could use her rotary dial telephone to access an 0CC
switch; if her residence is served by an end office with FG-B-Tandem, her
residence rotary dial telephone will not work to access the 0CC switch.

The OCCs have no incentive to convert to FG-B--which is a hodge-podge of
features--when equal access, Feature Group D, will be available beginning in
September of this year. In some instances, the steps required to convert to
FG-B are inconsistent with the steps required to convert to FG-D. Feature
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Group B may be useful for some types of OCC service offerings, but it does not
even remotely approach the quality and uniformity of service and features
available to AT&T under FG-C. It is not reasonable -to expect OCCs to utilize
FG-B connections to any great extent, even though its transmission quality might
be better and Answer Supervision is available, because of the cost involved and
the complicated and confusing instructions O0CCs would have to give their
customers, OCC customers already experience greater relative inconvenience by
dialing extra digits, but at least OCC marketing and advertising can be uniform
with FG-A interconnections.

AT&T attempted to demonstrate that trunk-side connections {FG-B-Tandem and
Direct) are presentﬁy available to OCCs and argued that the fact that 0CCs have
not ordered such connections on a wide scale is irrelevant to the consideration
of the comparable quality of interconnection arrangemenfs. ATAT akgues‘that the
proper comparisdn is between FG-B and FG-C. The examiners disagree. The widely
varying quality, features and scope of FG-B make it not only an inferior
interconnection as compared to FG-C, but less desirable than to FG-A in some
respects; furthermore, conversion to FG-B, even if it could be accomplished, is
an unreasonable expectation. Thus the OCCs cannot be said to have "voluntarily"
elected to continue subscribing to inferior connections., AT&T in fact receives
a superior form of access because it is the only interLATA carrier with the
ability to offer its customers one-plus dialing. This alone provides AT&T with
a substantial advantage over the OCC§, and would justify impbsition of higher
access charges to ATaT, . '

AT&T can also have access to all customers in Texas, regardless bf Whether
the customer has a rotary or push-button telephone. While the examiners cannot
agree with a contention that the 0CCs' inability to access rotary dial customers

"has been the result of deliberate and intentional acts by the local exchange
companies and AT&T {since customers choose rotary dial telephones for a variety
of reasons), it is a fact that O0CCs with FG-A interconnections cannot serve
rotary dial customers on an originating basis. In order to be able to do so,
someone--the customer or the OCC--will incur the cost of the equipment
(push-button telephone or tone generator) necessary for that customer to access
an 0CC switch through a line-side connection. This, too, is a significant

" advantage to AT&T. ‘ ‘

Finally, AT&T attempted to make much of its present inability to brovide
intralATA toll service and its obligation, as the successor to SWB, to serve all
telephone customers in Texas, as compared to the 0CCs' ability to serve both
interLATA and intralATA routes and to choose which markets they will serve, The
examiners ganndt agree that these so-called "dfsadvantages“ somehow make FG-C a
less desirable form of interconnection. While it is true that AT&T cannot
presently offer one-plus intralATA toll service (because SWB is the one-plus
“intralATA toll carrier), it is not legally restrictgd‘from offering intralATA
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toll service, as SWB is restricted from offering interLATA service. AT&T would
simply be required to offer its intralATA toll services via lire-side
connections, something it may or may not elect to do., In addition, ATST enjoys
the corresponding benefit of being the only toll provider in some Texas markets
where no 0CC interconnects.

The examiners therefore conclude that the proper comparison for determining
whether AT&T should pay a premium is between FG-A (line-side) and FG-C
{trunk-side) connections, and that the evidence in this record supports a
finding that AT&T enjoys a superior form of access via FG-C for which it should
pay a premium. The examiners agree with the staff's proposal that the method
for charging a premium to AT&T should mirror the FCC's premium mechanism, since
it will be phased out as équal access becomes available., The examiners note,
however, that the premium payment should be linked only to AT&T's trunk-side
connections.- Where AT&T interconnects via line-side arrangements, as it does
for interLATA foreign exchange (FX) services, no premium should be applicable,

F. IntralATA Toll Pooling

Although originally not all exchange companies agreed on the procedures for
continuation of toll pooling and settlements on an intralATA basis, they did
agree that intralATA toll pooling in some fashion was necessary in ordéer to
provide a mechanism (other than the imposition of access charges on their own
toll business) by which local exchange carriers are compensated for their joint
participation in the provision of intralATA toll service. Those exchange
companies participating in the hearing in this docket agreed that the- USITA/SWB
pooling proposal was acceptable as a second-best alternative, at least as a
transition. The staff witnesses also recommended that pooling and settlements
continue for Jjointly provided intralATA toll services, but on a slightly
different basis that proposed in the USITA/SWB plan,

"As many witnesses testified, the primary objective of a pooling and
settlements process is the promotion of uniform tariffed statewide rates to
customers for services which may be provided over the facilities of more than
one exchange company such that, regardless of the originating location of a
call, the same distance- and time-sensitive rate applies. These common tariffed
rates are developed on the average cost of the participating companies, which
share in the revenues on the basis of settlements contracts as discussed in
greater detail above in Section II, A, 2. Without such a compensation
arrangement; it is possible that all other things being equal--time of day,
duration, etc.--the direction of a call completed over the facilities of more
than one exchange company would determine its cost, and therefore the rate. For
example, a call from College Station to Austin could, under deaveraged rates,
cost more or less than a call from Austin to College Station. Thus, a pooling
and settlements compensation mechanism has the advantages of assuring customer
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understanding and of eliminating the jncentive for "code calling," by “which
customers signal each other in order to achieve the lowest rate on toll calls.

The exchange carriers' proposal for intralATA toll pooling" using the
USITA)SNB plan was part of what was termed the "Industry Proposal,” which
included imposition of end user charges, a ten percent increase in intralATA
toll revenues and an ICAC (Interexchange Carrier Access Charge) recoverable from
interexchange carriers, as presented in the testimony of Jackie N. Dukes. The
staff proposal, presented by Charles D. Land and Jo Shotwell, would continue’
pooling intralATA toll in 1984 and 1985, with reconsideratién prior to 1986 and
elimination of such pooling if no undesirable résults were produced, The staff
also proposed that the intrastate SPF be frozen for the same period' as the
interstate SPF, that settlements be based on return on equity (rather than
return on investment as proposed by the exchange carriers) beginning January 1,
1984, and that all intrastate toll NTS costs be assigned to intrastate interLATA
access, rather than separating them between intralATA toll and interLATA access
baﬁed on subscriber line minutes of use, The staff proposal regarding intralATA
toll poaling differed from the "Industry Proposal" in that no end user charges
of dny amount were proposed. and no increase in intraLATA_to]] rates and revenues
was included. ' - ' ‘ :

MC1 challenged any pooling arrangeméht as a conépiracy~ to adhere to a
common pricing po1fcy, therefore per se illegal as a pricé-fixing scheme, This
absurd argument is grounded on the mere assumption that local exchange companies
should compete in the marketplace as separate entities instead of as a sinjle
partnership entity,.a proposition which remains untested; much less proved, -

U, S. Tel and Sprint articulated more serious concerns _about the
competitive effect on the intralATA toll business of 0CCs if all intrastate toll
NTS costs are assigned to ‘interLATA access under the staff's proposal, Since
Yocal exchange companies cannot determinekthe intralATA/interLATA nature of 0CC
traffic, all 0CC traffic will be considered interLATA (to which access charges
apply); 0CCs will be charged for access-assigned NTS costs even on intralATA
traffic.

Despite the. superficial appearance of unfairness, however, the effect of
such an arrangement is to assess to interexchange carriers a portjon of the NTS
. costs of the local exchange plant they use regardless of the intralATA/interLATA
nature of their service. The staff's proposal to shift all intrastate toll NTS
costs to interLATA access is a reasonable one in the examiners' opinion,
 Presently, on average, 21 percent of the total state NTS costs are assigned to
intrastate toll; under the staff's recommendation, which includes freezing the
" intrastate SPF for the same period that the interstate SPF is frozen, this is
the percentage of NTS costs shifted to access for 1984 and 1985. This is a
slightly smaller percentage of NTS costs than would be allocated to interLATA
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access under a gross allocator formula similar to that recommended by the Joint
Board in CC Docket No. 80-286, which would allocate 25 percent of NTS costs to
the interstate jurisdiction. The remaining 75 percent of NTS costs could--under
the same logic--then be allocated 1/3 (25 percent) each to local exchange,
intralATA toll and interLATA access. '

U. S. Tel further argues that it is inappropriate to use interstate
separations formulas and procedures as the basis for intrastate toll settlements
but not for identifying intrastate access costs. U. S. Tel alleges that under
this scheme, mirrored access rates will recover more than the costs which would
be assigned using interstate separations methodologies and thus contributing to
NTS costs of .local exchanges companies, but that the intralATA toll rates of
these same lJocal exchange ‘companies will not recover more than their costs, if
that. U. S. Tel fails to recognize, however, that local. exchange companies
provide more services than just intralATA toll service; they also provide local
exchange service, the rates for which, on average, recover more than half of the
total NTS costs. That is, local exchange flat rates for the majority of Texas
natepayers.alreédy recover the NTS costs that under-a ‘gross allocator formula
would be assigned to both Jocal and intralATA toll services. U..S. Tel's
. argument also assumes that the "make-whole" revenue requirement calculation used
for interim access rates is permanent. On the contrary, it is. just that--an
interim measure. As disqussed below, the examiners are recommending use of
separations procedures and methodologies to determine access revenue
requirements. . )

U. S. Tel also suggested in this docket that this Commission has failed to |
requlate most of the small local exchange companies in this state in that,
because such companies have never filed for rate increases, this Commission has
no knowledge -of whether pooling and settlements arrangements are providing a
windfall to these small companies. U. S. Tel charged that such small local
exchange companies have been able to. use their. toll séttlements revenues to
stave off -any local rate increases, at the expense of the ratepayers of the
larger telephone companies which file a rate case every year. While these
allegations deserve serious consideration, the conclusions some parties might
hope to draw are beyond the evidence adduced in this docket.

Despite the fact that the Independent te]ephone‘companies of Texas were not
parties to the MFJ, "their operations have been directly affected by AT&T's
divestiture of SWB. ‘High cost, low density companies are affected most by the
disruption in the toll revenue stream caused by divestiture. Regardless of

“whether the local rates of these small companies "should" have increased or of
whether this Commission "should" have scrutinized their operations more closely,
the fact remains that complete discontinuation of pooling and settlements could
be the death blow for some of these smaller companies. As Mr. Land reminded the
parties in his testimony, Texas has some of the greatest extremes of operating
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costs and densities that exist anywhere in the country. Before we completely
dismantle the existing pooling and settlements arrangements, we need to know the
effect such a change on all the local exchange companies in the state. -Rather
than risk the loss of any of the local exchange companies to the vagaries of the
so-called competitive marketplace, the examiners agree that intralATA toll
pooling should continue at- least for 1984 and 1985, The - examiners note
parenthetically that the OCCs' concern over whether the local flat rates of
these. small companies should have increased in order to recover more of the NTS
costs can generously be described as premature at best, since only a few local
exchange companies had. any occ 1nterconnect1ons at the time of the hear1ng in
this docket.. If intrastate toll rates have 1ncreased in order to recover NTS
costs which, according to the 0CCs, should have been recovered in local flat
rates, that has simply worked to their benefit, since the OCCs base their
enterprises on their ability to underprice the end-to-end toll services of the
traditional toll partnefship. '

I1T, Opinion and Recommendation

~Although the parties fought each other onb virtually every issue, the
examiners have discussed only the major issues presented in this docket. The
exchange companies and the 1nterexchange carriers . disagreed on Jjust about
everything, except the fact that local subscribers should pay end user access
charges., With the except1on of TSTCI, these parties were more than w1111ng to
impose end user access charges on local subscribers almost without regard to
other regulatory events which create differént--buf equally potentially damaging
to universal service—-upwardzpressures on local rates..

The 0CCs in particular attempted to cast themselves simultaneously in the
“roles of victim (ordihary business customers being unjustly forced to
"subsidize™ the Tocal exchange companies--by paying part of the NTS costs of
Tocal exchange plant and facilities they use in competing with the providers of
their focal connections and with each other) and hero (bringing the benefits of
competition to Texas consumers--but only if they are lucky enough to live in
high density, high traffic areas, and make a relatively high number of toll
ca11s on a regular bas1s) The overwhé1miﬁg impression created by the 0CCs
wh1ch were parties to this docket is that the future of telecommunications in
this state will be characterized--and Jeopard1zed7-by the same sort of posturing
and {nvective offerred as a substitute for evidence in this docket, and the
self-defeating refusal to acknowledge that all providers of telecommunications
have,. or should have, 2 commonaiity of  interest in the preservation and
promotion of univérsal service in Texas, ‘

The examiners have considered the argumehts advanced by every party. to this

. docket and weighed the evidence offered in support thereof. Because the
examiners believe that the preservation of universa1 -service in this state
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remains the paramount policy consideration and the cornerstone of the regulation
of telephone service in Texas, and because the imposition of end user access
charges is a threat to such universal service, the examiners have recommended
that no end user access charges be imposed in 1984, and that any increase in
Jocal flat rates on the basis of intrastate costs must be the result of a
hearing.

Furthermore, the examiners support the staff's proposal in all respects
save three, the ‘firsi being that intrastate settlements should be based on
return on equity beginning January 1, 1984. The examiners do not necessarily
agree or disagree with that recommendation; however, the staff witness himself
agreed on cross- -examination last November that there was probably not adequate
time to develop such a plan prior to January 1, 1984, and the proposal drew
heavy criticism from TSTCI. The examiners feel that additional exam1nat1on of
the staff's proposal is warranted and should be included in the scope of the
inquiry recommended and discussed below. The other staff recommendations which
the examiners would alter is the basis on which the ICAC is calculated and the
pooling of TS. access charges. These departures from the staff's proposal will
be discussed in greater detail below.

The examiners recogn1ze that the staff‘s proposal is not the one favored by
either the local exchange companies or the 1nterexchange carr1ers, however, the
Commission staff has developed a plan for 1mp1ement1ng access-charges in Texas
on an equitable basis for all interexchange carriers which, in ‘the examiners’
opinion, also causes the Tleast disruption to the operations ‘of the local
exchange companies and to the high level of un1versa1 service in Texas. While
the staff proposal that parity access charges be implemented for the recovery of
TS costs and some NTS costs is not based on fmp1ementation of rates which would
be designed to - recover Texas-specific costs, even using separations
" methodologies, it has the advantage of being available relatively quickly. The
examiners agree that Texas access rates should be based on Texas costs, but the
exchange companies can hardly be faulted for being unable to predict'the outcome
of the perennially pending cost studies docket which might have providéd some
guidance on the type of cost studies the Commission would find acceptable for
pricing various services. The examiners also point out that while the
Commission staff's proposal is not perfect, that does not mean 1t is so flawed
that it should not be implemented, as the OCCs would have the examiners hold.
On the contrary, implementation of an access charge structure which requ1res all
interexchange carriers to contribute equitably to NTS costs recovery is
certainly much less discriminatory than the present access ‘compensatibn
arrangement under which AT&T is the only. interexchange carrier providing such
support, and is therefore preferable to the present plan.

In addition, there are unfortunate--but hardly minor--potential results of
implementing non-parity level access charges. As GTSW's witness Richard Funk
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testified, GTSW performed live monitoring of some interexchange carriers'
intrastate interconnections. The results of this monitoring revealed that some
interexchange carriers, which ordered and paid for only intrastate lines,
carried interstate traffic over them but did not report it as interstate
traffic. The examiners certainly do not take this testimony as evidence of even
. widespread misreporting, much less of systematic fraud; nothing in this record
even remotely indicates that kind of activity by interexchange carriers.
Nevertheless, the testimony does demonstrate that the rate disparity between
_interconnections used for intrastate and interstate traffic which are frequently
the same facility could create a powerfu] incentive for misreporting.
Furthermore it s not the examiners' position that any interexchange carrier
would intentionally misreport its traffic given even the slightest incentive to
do so--if anything,. the interexchange carriers part1c1pat1ng in this docket
appear to be-scrupulous about jurisdictional reporting even though present rate
-disparities are s1gn1f1cant, however, some 1nterexchange carriers have
m1sreported--umntentwnal1y or 1ntent1ona11y—-sone traffic over  some
‘connections, and the potential for: underrecovery of exchange company revenue
requirements does exist. Implementing access rates at the intrastate level at
parity with interstate rates would obviate the necessity of imposing potentially
burdensome monitoring or reporting. requirements on exchange " companies,
interexchange carriers, or both, in addition to the massive restructur1ng of
‘accéss tariffs and rate elements which is be1ng recommended by the examiners. .
The examiners are recommending that the Texas access tariffs'§hou]d be in
parity with . the interstate access tariffs as filed with the: FCC which
incorporate the changes ordered by the FCC in its February 15, 1984, ordér in
CC Docket No. 78-72 and its February 17, 1984, order in CC Docket No. 83-1145,
with two_except1ons. The first exception to parity is that no end user access
charges--not even for multi-line businéss customers--should be - authorized.
Instead, an ICAC rate element as recomended by the Commission staff (but
calculated and assessed onia minute-of-use basis rather than as a flat rate)
should replace the end user. access charge rate element. Although it is possible
~that no, interstate access charge tariffs will be in place as of the Final Order
Meeting at which this Examiners' Report will be considered, the examinefs are of
the opinion that it is in the public interest to implement some access charge
structure as soon as possible rather than delay a final order herein
indefinitely until the FCC acts on .the interstate tariffs. The changes required
by the FCC in its orders of February 15 and 17 are reasonable and implementation
of those changes (with the exception of the Special Access tariff discussed '
~below) will still provide an equitable NTS cost contribution from the
interexchange carriers. If the interstate access charge tariffs as finally
adopted by the FCC differ significantly frdm the intrastate tariffs filed
pursuant to a final order in this docket, that jssue can be addressed in the
access revenue requjrement dockets recommenﬁed by the examiners and discussed
below.
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Second, parity with the Special Access section of the interstate tariff
will not be authorized for any local exchange company unless that local exchange
company's interstate Special Access tariff (or one in which it concurs) has been
approved by the FCC by the time this Examiners' Report comes up for
consideration at a Final Order Meeting of this Commission. The FCC found, in
paragraphs 48-49 of the February 17 order in CC Docket No. 83-1145, that the
proposed Special Access rate structure was unreasonable and discriminatory -and
would have to be replaced. The FCC expects that by March 15, new Special Access
tariffs will have been developed and filed in order that they can go into effect
April 3, 1984. However, there is the possibility that the ordered changes
cannot or will not be made in time, or that further changes could be ordered by
the FCC. If no interstate Special Access tariffs are in effect by the time this
Commission must enter a final order herein, the examiners recommend that the
local exchange companies resume their concurrence in the intrastate private line
tariffs as they existed prior to divestiture or as such tariffs are changed
purSuant to a final order in Docket No. 5220. Any local exchange company
desiring not to concur in the intrastate private line tariffs but to implement
its own intrastate private line tariff would be required to submit such a tariff
in a rate case. '

The examiners acknow]edgé that the course of action recommended here is
perhaps not the one they would recommend if eVery nuance of the FCC's current
proposal could be explored in further proceedings in this docket and if
Texas-specific cost data were presently available. The recommendation that an
access structure for Texas be based on parity with the FCC's structure is merely
. a-good starting point, not a blanket endorsement of every element of that

structure. The examiners stress that this Commission is in no manner obligating
jtself to adopt without question every FCC rate and structure for access. The
.éxigenties of the present situation, however, simply outweigh other
considerations and require that some type of access tariff be implemented in
Texas; the parity structure is available for use fairly quickly and the
intrastate tariffs will involve relatively few changes from the interstate
‘tariffs. No doubt the parties here will avail themselves of every opportunity
to fine tune the various provisions of those tariffs in future proceedings. The
( examinérs conclude that impleméntation of parity tariffs to the extent
recommended herein will result in a rate structure for interexchange carriers
which is neither unreasonably discriminatory against AT&T nor unreasonably
preferential in favor of the 0CCs and is therefore reasonable and appropriate.

The centerpiece of the staff's proposal is the ICAC--Interexchange Carrier

Access Charge--which functions as a substitute for the end user access charge,
but may or may not recover the same revenue as would mirrored or parity end user
access charges. As the staff originally proposed it, the ICAC was to be
calculated as a flat monthly charge to each interexchange carrier based on the
number of local customers that use the exchange companies' plant to access that

542




carrier's services. For FG-A, the ICAC was to be based on the number of access
codes representing customers authorized to originate calls from cities in Texas.
For FG-B and FG-C, the ICAC was to be based on the number of lines programmed to
permit access. If a subscriber uses more than one interexchange carrier, the
ICAC would be applicable more than once, and the calculation of the revenue
requirement was to be made with this multiple application in mind. The
examiners agree that an'ICAC is necessary to permit the exchange companies to
recover the revenue which would otherwise have been recovered through end user
access chargés. 4 However, pursuant to the Examiner's Interim Order of
November 23, 1983, the 1local exchange compéniés ca}cu]ated the ICAC as a
minute-of-use rate based on the pooled residual of the make-whole revenue
requirement of all local exchange companies. Because the companies have already
calculated and imposed ‘the ICAC on a minute-of-use basis,  the examiners
recommend that the ICAC continue to be a uniform minute-of-use charge calculated
on a.pooled revenue basis sepgrafe1y‘from the intralATA tol pool.

-

The examiners also depart from the staff's recommendation that revenue from
'premium access andvfrom mirrored traffic sensitive charges for the High Cost
Faéfor be pooled by those local exchange companies concurring in’ intrastate
access tariffs. The local exchange companies are not presently pooling such
revenues pursuant to the interim access charge btariffs and the examiners
therefore recommend thét, as with the continuation of the interim procedure fpr
calculating the ICAC, the interim non:pooling of TS access charges not be
altered. The examiners recommend that only NTS access charges--that is, the
Carrier Common Line and Ihterexchange Carrier Access Charge rate elements--be
pooled. The NTS access charge revenues should be pooled separately from

. intralATA toll, which is discussed below.

The staff's proposal also includes recommendations that the Commission
reconsider the continuation of intralATA toll pooling prior to 1986 and review
in 18 months the effects on the local exchange companies of interstafe and state
separations changes and access charge implementation. The examiners agree that
further investigation of the issues associated with intralATA toll pooling is
warranted and strongly urge that an inquiry be instituted as soon as possible so
that the review will be finished prior. to 1986. That inquiry shohld address a
number of questions regarding various NTS cost recovery mechanisms which revolve
around two basic scenarios. The first scenario assumes the elimination of"
intralATA toll pooling and the application of .access charges to all tol
services in order to explore whether this would necessitate deaveraged rates
and, if so, the impact of such deaveraging on local exchange companies,
interexchange companies and. subscribers; other 1issues attendant on the
elimination of pooling would alse be addressed. The second. scenario assumes
the continuation .of intralATA toll pooling but would examine various
alternatives to the present pooling and settiements arrangements, such as
settling on return on equity instead of return on rate base; using an intrastate
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separations formula--the one proposed by the staff in this docket or an
alternative  developed by some other party--instead of continued use of
interstate separations formulas and procedures. The inquiry should also explore
whether a state High Cost Factor (HCF) and Universal Service Fund are necessary
and if so, how the HCF should be developed and applied, given the considerations
outlined in Mr. Land's testimony (Staff Ex. No. 5, pp. 8-11, 17-18).

The examiners recognize that a great deal of the frustration experienced by
all participants in this docket was caused by the inability to identify
Texas-specific costs. As pointed out previously, the local exchange companies
have not received specific directives from this Commission regarding appropriate
cost study methodologies. Docket No. 2944 was instituted in November 1979;
briefs - were submitted three years -ago. In all 1likelihood, the factual
circumstances on which that proceeding was based have changed over time, if for
no other reason than that divestiture has occurred. It is apparent that in the
absence of a clear mandate from this Commission, the exchange companies will
continde to rely on separations methodologies and procedures for deriving
intrastate costs and for assigning such costs to interLATA access, -intralATA
toll and local exchange. The examiners therefore urge the Commission to engage
an outside consultant to work with the staff and the local exchange companies to
- develop appropriate cest studies for identifying Texas-specific costs in order
to establish intrastate -access charge structures and rates. The examiners
contemplate that such cost studies should identify all intrastate costs, both TS
and NTS, for local, intralATA and interLATA services, if such cost studies are
possible at all.

The final recommendations of the examiners involve the procedures for
reviewing the access revenue requirements for exchange companies, which are
presently calculated as the revenue needed to replace lost toll revenues--the
"make-whole" revenue requirement--pursuant to the interim order in this docket.
Since the 1largest access revenue requirements will be associated with the
largest local exchange companiés--SWB, GTSW, Centel, Continental, and
United/Palo Pinto--it seems appropriate to deal with these companies not only
separately from all the other exchange companies but separately from each other
as well. SHWB's present access revenue requirement will be determined in Docket
No. 5220. Since GTSW has a rate case presently pending (Docket- No. 5610), it
would seem to be more efficient to review its access revenue requirement in the
rate case instead of in a separate proceeding. The examiners suggest that the
General Counsel institute at least four new inquiry dockets--in lieu of a second
phase - in Docket No. 5113--for the purpose of reviewing access revenue
requivements: one each for Centel, Continental, and United/Palo Pinto, and one
for all other local exchange companies, with the qualification that the docket
for all other local exchange companies could be further segregated between
Average Schedule settlement companies ‘and - cost settlement companies. The
examiners further recommend that in the absence of Texas-specific cost data,
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access revenue requirements for these companies should be determined using
separations methodologies and should not be based on the net lost toll revenue.
These access revenue requirements should be developed using standard rate case
procedures to derive a historical test period. The examiners recommend that the
historical test period be the most recent'twelve_month'period for which there is
actual data, and suggest that the companies be given sixty days from the date of
the final order in this docket to develop and file the tariffs based on this
historical data and to establish the NTS access charge pool. The new tariffs
should be allowed to go into effect after review by the Commission staff, since
the four inguiry dockets will be the forums for reviewing the new access_ tariffs
and the revenue requirements on which theylwére based.

The examiners further recommend that since the interim access charges must
remain in effect until the new tariffs are approved, the calculation of any
refunds be handled as follows. The books.on the interim access charges shou]d
close no later than sixty days from the 1mp1ementat10n of the approved tar1ff§.
The Tlocal exchange companies would then have ten days to calculate any refunds
which might be due interexchange carriers and file their statements of refunds
along with supporting documentat1on w1th the Commission and w1th the
interexchange carriers. The examiners also ‘would requ1re the local exchange
companies to allow the interexchange carriers to audit the back-up work papers
on the refund calculations pr1or to the refund statements being filed. ' The
entities which calculated and filed the interim. access tariffs should calculate
and file the refund statements, that is, those local exchange companies whose
interim access tariffs were developed and filed by the Texas Exchange Carriers
‘ (TEC) should have TEC develop and file the refund calculations and statements.

‘_ Along with the refund statemehts,‘eath local exéhange company should also
. file a plan for making any refunds which may be due if that local exchange
company 1is unable .to make ‘the refunds in a ‘single lump sum payment. In any
event, the refunds should commence no 1ater than thirty days after the refund
statements are filed. a '

If the new tafiffs result in access charges which are higher than the
interim access rates, the exam1ners are not recommending that that new rates be
made retroact1ve until January 1, 1984. ‘The examiners further recommend that
should any exchange company f11e a rate case during the pendency of these access
revenue requirement inquiry dockets, that exchange company § access revenue
requirement should then -be severed,from the 1nqq1ry and cons1dereq in the rate
case.

The examiners agree that access charges should not apply to RCCs at this

time; however, there is hothing about the way RCCs use local exchange plant’ to

‘ originate and terminate calls which distinguishes such use from the use 0CCs
make of the same plant. It may be questionable whether the distance the RCC
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carries the traffic (that is, whether such traffic is local or interexchange)
should have a bearing on whether the use of the plant is for access or not.: The
examiners recommend that local exchange companies who wish to classify RCC
interconnections as access services make such proposals in their next rate
cases.

IV. Findings of Fact and Conclusions of Law
The examiners further recommend adoption of the following:
A. Findings of Fact

1. This docket was instituted by the General Counsel of the Public Utility
Commission of Texas on April 19, 1983, in a petition for an inquiry into the
effects of the Modification of Final Judgment, United States v. AT&T, 552
F.Supp. 131 (D.D.C. 1982), aff'd. sub. nom. Maryland v. United States, 103
5.Ct. 1240 (1983), and the FCC's Access Charge Ordef‘s in CC Docket No. 78-72 on
~ the local exchange telephone companies operating in Texas; the General Counsel
filed his First Amended Petition for an Inquiry on July 11, 1983.-

2. A1l telephone companies providing local exchange service in Texas were
named parties to the docket; AT&T was joined as a necessary party to the docket.
The foHovh'ng were allowed to intervene as parties: U. S. Telephone, Inc.
(u. S. Tel), MCI Telecommunications Corporation (MCI), Texas Retailers
Association (TRA), Texas Association of Telephone Answering Services (TATAS),
Southern Pacific Communications Company (Sprint), State Purchasing and General:
Services Commission (SPGSC), Mr. Jack Sanders, City of Lake Jackson, City of
Fort Worth, Texas Municipal League (for which specific cities served by SWB were
Jater substituted as parties), Satellite Business Systems (sBs), City of Dallas,
Western Union (which later withdrew as a party), Consumers Union, City of EIl
Paso, City of Amarillo, Texas Association of Radio Systems (TARS), Associated
Business Customers, and the Office of the Public Utility Counsel.

3. Protest statements were filed by Directline: Todco, Inc.; WesTel, Inc.;
Qwest Microwave, Inc.; Directline HASP, Inc.; Telesphere Network, Inc.; Wiese,
Inc. d/b/a Texas Long Distance; and Satelco, Incorporated.

4. Prehearing conferences were held in this docket on May 3, June 8, June 23,
June 30, July 7, July 14, July 28, August 22 and September 8, 1983.

5. The hearing/ on the merits convened on September 12, 1983, recessed on

October -15, 1983, reconvened on October 24, 1983, and adjourned on November 15,
1983. -
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‘ 6. The Examiner's Interim Order was entered on November 24, 1983. CIarifyi'ng
orders were entered on December 5 and 8, 1983, The interim order (as clarified)
was affirmed in part and reversed in part by Commission order entered on
December 22, 1983. ‘ o .

7. The motion of Xerox Corporation to intervene was never urged.

8. The posthearing motion of TEXALTEL to intervene was denied without
prejudice by order entered February 24, 1984. ' ‘

9. The motions of various parties to reopen the hearing on the merits were
denied by order entered on March 9, 1984.

10. The examiners took offfbia] noticé pf two FCC' Memorandum Opiﬁipn ~and
Orders: one in CC Docket No. 78- 72, In the Matter of MTS and WATS Market
Structure (FCC 84- 36), released on February 15, 1984, and the other in CC Docket

No. 83- 1145, In the Matter of Investigation of Access and Divestiture Related
Tariffs (FCC 84-51), released on February 17, 1984. : :

11. Objections and motions‘to quash AT&T's posthearing RFIs directed to various
. local exchange companies were susfcair'\ed or granted by the examiners.

12. Notice of this docket was Eequired to be published by each local exchange
te]ephone company once a week for four consecut1ve ~weeks in a newspaper of
genera] circulation in each county of its service area, with proof of
publication to be submitted as soon as it was available.

13. Discovery commenced on May 4, 1983, and continued until adjournment of the
hearing on the merits on’ November 15, 1983.

14. A Protective Order was entered on May 5, 1983 and a Modified‘Protecfive
Order was entered on June 24, 1983. A

15. Traffic sensitive (TS) plant is thét te]ephbne plant fof which- costs
increase as ‘traffic or usage increases, such . as 1nteroff1ce trunks and local

) exchange sw1tching equ1pment

16. Telephone companies do not provide enough switching and trunking eqﬁipment
to perm{t all subscribers to use their telephones simultaneously.

17. Quantities of te]ephone equipment are based on usage volumes during busy
per1ods of the day

18. When usage increases, TS equipment is added, thus increasing costs.

Ve
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19. Non-traffic sensitive (NTS) plant is that telephone plant for which costs
do not increase as traffic or usage increases.

20. Examples of NTS plant are outside plant (cables and poles), terminals and
station equipment (telephone instruments), protection block, drop line to each
customer's premises, and the cable pair (local loop) between the customers and a
local exchange switch {central office). ’

21. A portion of the end office (local dial) switch is also classified as NTS
plant to segregate the cost of terminating a line in a switch from the cost of
the switch,

.22. NTS costs are incurred regardless of the number or duration of calls made.

23. Total NTS costs are allocated between the federal and state jurisdictions
using procedures set forth in the Separations Manual (Part 67 of the FCC rules).

24, NTS costs allocated to the interstate jurisdiction pursuaht to Separations
Manual procedures are presently recovered through minute-of-use charges imposed '
. upon certain services and providers. :

25. The majority of NTS costs allocated to the interstateé jurisdiction have
been recovered through the minute-of-use charges for AT&T's message toll service
(MTS). -

26, Separations 1is the process by whjch telephone companies separate their
property costs, revenues, expenses and taxes between the interstate and state
jurisdictions.

27. The present separations process is conducted pursuant to "The Ozark Plan,"
 which refers to changes in the Separations Manual adopted by the National
"Association of Regulatory Utility Commissioners (NARUC) at its meeting at Lake
of the Ozarks in Missouri.

28. The Ozark Plan has been in effect since January 1, 1971,

29. The FCC's access charge .plan (Part 63 of the FCC rules) relies on
Separations Manual definitions, categories and procedures to identify access
costs.

30. The NARUC-FCC Joint Board is considering revisions to the Separations
Manual in FCC Docket No. 80-286. Co ’

31. The Subscriber Plant Factor (SPF) is a separations factor used in the '
jurisdictional allocation of NTS costs; SLU is a component of this formula.
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32. The Subscriber Line Usage (SLU) is a separations factor used in the
jurisdictional allocation of TS costs.

33. For some Texas companies, the SPF formula more than triples the assignment
of NTS costs to the interstate jurisdiction over the amount that would have been
assigned to the interstate .Jurisdiction based on the actual subscriber line
usage.

34. The NARUC-FCC Joint Board has ordered that the SPF be frozen at the average
1981 level and that the assignment of Customer Premises Equipment (CPE) to the
interstate jurisdiction be phased out beginning January 1, 1983.

35. Other revisions in the'Separations Manual will directTy affect the level of
interstate costs assigned to various interstate access charge elements.

36. In Texas, the settlements process between Southwestern Bell Telephone
Company (SWB) and the Independent telephone companies is the subject of detailed
contracts. '

37. SWB develops and files interstate and intrastate toll tariffs in which the
Independent companies concur regardless of what their costs may be.

38. A1l toll revenues received by the Independent companies are reported to
SWB.

39." The Independents recover from the toll revenue pool all toll-assigned.
expenses and taxes. ' ' '

40. . The Independenté also receive SWB's achieved sett]ément rate of return on
net plant assigned to intrastate toll. '

41. The achieved rate of return is applied to each Independent's net plant
investment assigned to intrastate toll.

42. SWB retains the revenues remaining‘after settlement with the Indepéndents.

43. Approximately 54 Texas Independent companies settle on the basis of
individual toll cost studies of their actual costs.

44. Approximately 18 Texas Independent compan1es settle on the Natlonw1de
Average Settlement Schedules wh1ch are based on a composite average of cost

studies of hundreds of Independent company exchanges.

45. Other Common Carriers (0CCs) provide intrastate toll services in some
markets in Texas.
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46. 0CCs' intrastate operations are not regulated by the State of Texas.

47. OCCs can select the markets where they wish to serve and can enter or leave

such markets at will,
48. 0CCs may set their own rates within Texas and change them at will.
49, ' 0CCs do not own their own local exchange networks.

50. 0CCs interconnect with local exchange companies which provide the equipment
and facilities for OCC customers to originate and terminate interexchange calls;
thus, 0OCCs are customers of the Jocal exchange companies.

51. SWB provides interconnections to 0CCs pursuant to its "Facilities for 0CC"
tariff.

52. Independent companies with 0CC interconnections provide them pursuant to
contracts.

- 53, Undervthe SWB OCC . tariff, line-side connections between the OCC terminal
and the local serving office are provided at a rate equal to the PBX trunk rate
plus mileage charges for a central office connecting facility (COCF).

54, SWB's OCC tariff rate does not include a rate element reflecting the costs
associated with the NTS facilities of the 0CCs' customers comparable to the
‘interstate ENFIA tariff rate element three (NTS plant).

55. The PBX trunk rate paid by an OCC to SWB is not structured to recover the
NTS costs associated with any other subscriber's plant, unlike the intrastate
toll rates of SWB and the Independents. ’

56. In CC Docket No. 78-72, In the Matter of MIS and WATS Market Structure, the
FCC adopted rules establishing a transitional plan for eventually transferring
the recovery of interstate toll-related NTS costs from usage sensitive toll
rates to flat rate end user charges.

57. The Modification of Final Judgment, United States v. AT&T, 552 F.Supp. 131
(0.D.C. 1982), aff'd. sub. nom. Maryland v. United States, 103 S.Ct. 1240
(1983), ordered the termination of the Bell System Division of Revenues process
and required that a tariffed system of access charges be substituted.

58. During the pendency of CC Docket No. 78-72, the FCC -allowed a negotiated
interim rate for MTS-WATS equivalent access to go into effect. The interim
agreement is known as ENFIA, or Exchange Network Facilities for Interstate
Access.
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59, Under the ENFIA agreement, toll carriers other than the Bell .partnership
pay part of the NTS costs of the local exchange network they use in originating
and terminating interstate or foreign services in addition to the NTS costs of
their own interconnections.

60. OCCs utilizing the ENFIA tariff paya flat rate charge for NTS plant.

61. ENFIA does not apply to the resale of MIS and WATS provided by AT&T nor to
resold OCC MTS-WATS-type services.

62. Not all providers of interstaté toll services_contribute to the recovery of
interstate toll costs; those that do contribute do not do so at the same level
of ‘contribution.

63. ENFIA rates are presently set to recover only 55 percent of AT&T's
interstate NTS costs.

54; In its access charge orders in:CC Docket No. 78-72, ‘the FCC used the MFJ's
definition of access service as including all tariffed services and facilities
the exchange companies will provide for origination and termination of
interstate calls. ' :

65. In its access charge orders, the FCC uses the term "access" to mean a
combination of the services the local exchange company provides to long haul
carriers and to end users or subscribers. -

66. The FCC used the term “interexchange" as usually synonymous with
"interLATA" and "exchange facilities" as meaning “"intralATA facilities,” as used
in the MFJ.

67. The FCC determined that uneconomic bypass. posed a substantial danger to the
nation's telephone system because of the continuation of recovering through
usage sensitive rates costs which do not vary with usage.

68. “The FCC ‘defined uneconomic bypass as the abandonment of the telephone

network by large volume telecommunications users = for less efficient
alternatives.

69. The FCC did not identify what services constitute uneconomic bypass and did
not quantify it in terms of numbers of customers lost or revenues lost.

'70.  The FCC concluded that flat rate pricing of NTS costs to end users reflects

cost-causation principles and provides the correct economic signals to the
marketplace. ' '
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71. In its order of February 28, 1983, in CC Docket No. 78-72, the FCC ordered
monthly flat rate end user charges of no less than $2 per residential line and
$4 per business line to recover interstate assigned NTS costs.

72. In its order of August 22, 1983, in CC Docket No. 78-72, the FCC ordered
monthly flat rate end user charges of no more than $2 per residential line and
$6 per business line to recover interstate assigned NTS costs.

73. In its order of February 15, 1984, in CC DocketvNo. 78;72, the FCC deferred
until June 1, 1985, the end user charges for residential and single-line
business customers.

74. The FCC concluded that the quality of'interconnection received by the 0CCs
through ENFIA-A (line-side) connections is inferior to that received by the
traditional interexchange partnership.

75. .The FCC also concluded that the quality of interconnection received by the
0CCs through ENFIA-B and ENFIA-C (trunk-side) connections are inferior to that
received by the traditional interexchange partnership. ¢

76. The FCC found that the difference in the quality of interconnection
provided a substantial advantage to the carriers offering MTS and WATS.

77. The FCC found that AT&T enjoys a uhique level of access, unavailable to any
- other interstate toll carrier, and should pay the opportunity cost for this
preferred level of access.

78. The FCC's. February 15, 1984, order in CC Docket No. 78-72 stated the
impossibility of determining a precise premium value for AT&T's interconnection
and ordered that a total differential for all access elements related to the
total differential produced by the current ENFIA rates be established.

79. In its order of October 19, 1983, in CC Docket No. 83-1145, In the Matter
of Investigation of Access and Divestiture Related Tariffs, the FCC suspended
until April 3, 1984, all access and divestiture related tariffs filed pursuant
to its orders in CC Docket No. 78-72.

80. On February 17, 1984, in CC Docket No. 83-1145, the FCC provided specific
instructions to the exchange companies for making changes in the access tariffs
to correct errors and deficiencies.

- 81. The Modification of Final Judgment, United States v. AT&T, 552 F.Supp. 131
(0.D.C. 1982), aff'd. sub. nom. Maryland v. United States, 103 S.Ct. 1240
(1983), required AT&T to divest itself of sufficient facilities, personnel,
systems and rights to technical information to allow the Bell Operating
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Companies (BOCs) to perform exchange telecommunications and exchange access

functions independently of AT&T and to provide equal access to all interexchange
carriers.

82. The MFJ prohibits joint ownership between AT&T .and a BOC of facilities;
however, multifunction facilities can be shared pursuant to a lease or some
other method provided that the BOC s insured control over exchange
telecommnunications and exchange access functions.

83. The BOCs are required by the MFJ to provide to all interexchange carriers
and information service providers exchange access, information access, and
exchange services for such access on an unbundled, tariffed basis that is equal
in type, quality and price to that provided to AT&T and its éffi]iates,
beginning no later than September 1, 1984. '

84. The MFJ required the BOCs to establish geographic exchange areas, termed
Local Access and Transport Areas (LATAs), to define the areas within which BOCs
may prbvide telecommunications services ‘and between which BOCs may not provide
such services.

85; The LATAs also assisted AT&T.and the BOCs in identifying the faci]ities,
personnel, systems, etc., necessary for providing exchange te]ecommqnications
and exchange access functions which would be transferred to the BOCs.

86. The terms “exchange" and "LATA" are synonymous in the MFJ.
87. Fifteen LATAs were approved for Texas.

88. Under the MFJ, the BOCs may not provide interexchange (interLATA)
telecommunications services or information  services, manufécture
telecommunications products or customer premises equipment, or provide any other
product or service (except exchange telecommunications and exchange ~access
service) that is not a natural monopoly service actually regulated by tariff.

89. The MFJ defines exchange access as the provision of exchange services for
the purpose of originating or terminating interexchange telecommunications,
including but not limited to the provision of network control signalling, answer
supervision, automatic' calling number identification, carrier access codes,
directory services, testing and maintenance of facilities and the provision of
information necessary to bill customers.

90. Under the MFJ, exchange services are to be provided by facilities in an
exchange area for the transmission, switching or routing, within an exchange
area, of interexchange traffic originating or terminating within_the‘exchange
s area.
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91. The MFJ requires that such exchange services include switching traffic
within the exchange area above the end office and delivery and receipt of such
traffic at a point within an exchange area designated by an interexchange
carrier for the connection of its facilities with those of the BOC.

92. At the option of the interexchange carrier, its connections must deliver
traffic with signal quality and characteristics equal to that provided similar
traffic of AT&T, including equal probability of blocking, based on reasonable
traffic estimates supplied by each interexchange carrier, according to the MFJ,

93. The MFJ definition of exchange services for exchange access does not

include the performance by any BOC of interexchange traffic routing for any
interexchange carrier.

94. The Independent telephone companiés are not subject to the terms of the
MFJ.

95.  The Independénts may provide interLATA intrastate toll services.

96. Because of AT&T's succession to SWB's ownership of the intertATA facilities
formerly used to provide statewide toll services ‘and because of the network
configuration, the Independents must estab11sh a separate relationship with AT&T

for provision of interLATA services. -

97. The joint provision of toll service between the Independents and SWB in
‘ Texas will be restricted to intralATA toll services.

98. The SWB toll tariffs for Texas in which all Texas exchange companies
concurred will not be effective after divestiture.

99, The settlement agreements providing for the division of interlATA toll
revenues will not be valid after divestiture.

100. AT&T is not prohibited from providing intrastate intralATA service.

101. AT&T does not presently provide intrastate intralATA service but could do
so if it ordered line-side connections from the local exchange companies.

102. After January 1, 1984, all one-plus calls will continue to be routed over
the same network as it existed prior to that date; interLATA calls are AT&T's

and intralATA calls are SWB's.

103. The LATA boundaries do not affect where 0CCs may carry toll traffic or
provide te]ecommun1cat1ons serv1ces
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104. Because of AT&T's succession to ownership of SWB's plant and facilities
‘for interLATA services, the exchange companies will lose some toll revenues
which prior to divestiture provided one source of recovery of NTS costs.

105. Bypass in its narrowest sense is the origination and/or termination of é
call without the use of a local telephone company's plant.

106. In its broadest sense, bypass means the provision of any alternative
telecommunications facility which satisfies one. or both of two goals: the
reduction of costs or the provision of enhanced technology to satisfy a specific
need. :

107. Economic bypass occurs when the cost of providing the alternative
facilities is less than the cost-based price of equal facilities provided by the
local exchange company. :

108. Uneconomic bypass occurs when the price of the local exchange company
facilities is set at a level so far above its cost that a competitor with higher
costs can still price its services lower than the local exchange company.

-109. Theorétical]y; uneconomic bypass, ‘being less economically efficient, would
"not occur under a system of . cost-based pricing of local exchange company
facilities.

110. Current technologies available for bypass include private microwave and
radio systems, guided systems (such as coaxial cable and fiber optics),
satellite transmission systems and atmospheric optical systems.

111. . Each bypass technology has some serious drawbacks to its widespread use.

"112. Each bypass technology is very expensive and is presently economical only
for relatively large volumes of traffic.

113. Local exchange company revenue is -disproportionately concentrated in a
small number of high volume business users which. tend to be concentrated
geographically.

114. Local exchange companies perceive themselves to be highly vulnerable to a
loss of the revenue generated by high volume business users by means of a
competitor building a bypass system capable of handling the high volume traffic
originating from the limited number of large users in a small geographic area.

115. The theory that uneconomic bypass poses a danger is that once the high

revenue customers leave the network, the remaining customers must make up the

lost revenue by paying higher rates; as rates go up, more customers leave the
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network, resulting in the still-fewer remaining customers having to pay even
higher rates, sparking another loss of customers and revenues.

116. There was no evidence in this docket demonstrating that present bypass has
resulted in lost revenues or than any loss of customers to bypass has caused the

rates of the remaining customers to increase more sharply than they otherwise
would have.

117. The extreme bypass scenario (the customer-abandonment, higher rates
spiral) is not likely to occur even in the long term because of the complexity
and expense of bypass technologies, the long lead time for planning and
construction and the fact that even large users which shift to bypass facilities
for long haul transmission are likely to remain connected to the local network
in order to communicate with the local community.

118. 1t is difficult to classify a particular technology as specifically a

bypass technology; since some users' needs may not be ‘adequately served by '
existing telecommunications services, they may turn to a wholly new service
which local exchange companies might not be providing--or be able to
provide--efficiently.

119. It makes no .difference whether a local exchange company is bypassed
economically or uneconomically, because in either instance the local exchange

company suffers a Tloss of revenue which must be recouped from remaining
customers. :

120. Flat rate pricing of NTS costs to end users w111 result in the same effect
on end users as bypass by large revenue customers, because in either event, the
contribution to NTS costs provided by toll revenue will disappear.

121. Bypass is largely irrelevant at the present time to considerations of the
proper pricing of NTS costs.

122. Cost-based pricing cannot prevent bypass of the local exchange network if
the local exchange companies are unable to meet specific service requirements of
their customers.

123. - The proposal that end users should pay for NTS costs in monthly flat rates
is justified by its proponents on the basis of cost causation principles, that

is, that costs should be borne by cost causers.

124. The maxim "costs should be borne by cost causers" does not identify actual
cost causation; it is simply a pricing principle.
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125. Use of the maxim in justifying flat rate end user access charges assumes
the conclusion that local subscribers.cause local exchange companies to incur
NTS costs simply by subscribing to local service.

126. Even if the assumption is accurate that subscribing to local service is
the direct cause of the NTS costs of local exchange companies, the assignment of
all such costs to end users on the sole basis of economic principles of
causation is not necessarily in the public interest.

127. The effect of mirroring at the state level the FCC's end user access
charges on the demand for local telephone service is unknown.

128. Sharp increases in customers® flat monthly rates could lead to significant
customer drop-off, thereby threatening universal service.

129. A1l costs aré eventually paid by consumers, either directTy or indirectly.

130. There is no evidence supporting the theory that a targeted,
government-administered subsidy for the subscriber unable to pay the "true
economic cost” of telephone service is a more efficient means of retaining
universal service.

131.' The determination of costs, or of which costs shbu]d be assigned or
allocated to which services, is arbitrary at best in the regulatory arena,
because regulation is a surrogate for market determinations of value.

132. Assigning costs oh the basis of causation principles is only one of the
many tools available to regulatory authorities for pricing utility services.

133. Regulatory authorities must consider valid social, political, and ethical
issues in ratemaking, and do not just promote economic efficiency. ‘

134. Consumers frequently do not behave according to principles of economic
efficiency.

135, It is likely that sharp increases in monthly flat rates would not only
drive the poorest ‘subscribers off the network but would also prompt customers
who could afford such increases to 7leave the network if they did not perceive
any additional value or benefit from the increased rates.

136. Customers who presently make few or no toll calls will not receive any

offsetting benefit to higher monthly flat rates from the predicted lower toll
rates.
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137. It is likely that ratepayers who do not make toll calls will not perceive
any value or benefit from paying a flat monthly rates for the ability to access
the toll networks; such customers could drop off the system despite their
ability to pay the increased monthly flat rates.

138. Local subscribers do not have any control over the NTS costs of their
Tocal loops and cannot be said to have caused such costs merely by becoming
local subscribers.

139. Local loops are not "dedicated" to individual subscribers in the same way
that water lines or gas lines to individual customers are dedicated; since other

subscribers can use the local loops, each subscriber is not the sole beneficiary
of his or her loop,. e e .
140. Protection and promotion of universal service has been a national pelicy
since.passage of the Communications Act in 1934,

181, The{existing high level of telephone service in Texas is the result of the
traditional residual pricing approach to the setting of rates for local
telephone service. ’ '

142. Residual pricing is accomplished by first determining a telephone
company's statewide revenue requirement, then designing rates to insure that
Tocal subscribers pay as low a rate as. possible.

143. One rate design technique is to put more of a revenue burden on business
service, terminal equipment and other vertical services such as Touch-Tone and
Custom Calling features than on residential service.

144, Pricing business local exchange rates higher than residential rates is
based on the concept of "value of service," that is, that those who receive the
greater benefjt ought to pay more.

145. Intrastate toll rates have been set so that revenue from that service
exceeds its incremental unit cost and thereby contributes revenue that otherwise
would have had to come from local flat rates. :

146. This Commission has continued to price Ioca1 exchange service res1dua11y
in order to retain universal service.

147. In fashioning an access charge plan for Texas, this Commission mdsf
‘consider the effect on universal service of not only any interstate end user
access charges mandated by the FCC but also the mirroring qf‘ such end user
access charges at the intrastate level.
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148. Implementation of intrastate end user access charges in 1984 is a threat

"to universal service in Texas.

149. Local  subscribers are not the sole beneficiaries of their local loop
facilities.

150. The value of the telecommunications network resides in its ubiquitous,
integrated presence,

151.. NTS cost recovery mechanisms should be based on an analysis 6f the use and
benefit of the telecommunications network. '

152. . Interexchange carriers are customers of the local exchange companies.

153. Interexchange carriers need and use the local exchange network to
originate and terminate the interexchange traffic they carry.

154, Without the local exchange network already in place, competition in the
interexchange markets would not exist.

155.. The cost of duplicating.the local exchange network is inestimable.

156, The value derived by ihterexchange carriers from the presence of the . local
' exchange network is nothing less than their ability to exist at all.

157. The use which interexchange carriers.make of the local exchange network is
fundamentally different from the use made by other business customers such as
department stores, because interexchange carriers--unlike department stores--use
the local exchange plant to originate and terminate interexchange
telecommunications traffic.

158. Interexchange carriers use local exchange plant in offering the end-to-end
toll services on which they make a profit; therefore, the value they derive from
such use is substantial.

159. The value of the local exchange network to interexchange carriers is not
only more than zero, it is more than the costs those carriers impose by virtue
of their own interconnections.

160. Access is a two-way street: not only do subscribers have access to the
interexchange carriers' network, the interexchange carriers have access to the
subscribers.

161. It is not-  unreasonably discriminatory, unjust or unfair to require all
interexchange carriers to share the NTS costs of the local exchange plant to
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which they have access, which they use to offer and sell their own services and
for which many presently pay nothing above their own NTS costs. . '

162. Interexchange carriers benefit directly from the high rate of subscription
to local service fostered by thé ratemaking principles employed by this
Commission, since that has created a large pool of potential customers for
interexchange carriers' services. )

163. Any increase in monthly flat rates which would cause a substantial number
"of subscribers to leave the system--for whatever reason--reduces the value of
the network as an integrated whole. .

164. - A11 subscribers--but especially interexchange carriers--benefit from each
additional subscriber loop because that loop can be used by all interexchange
carriers and local subscribers. : : "

165. The interexchange carriers market and sell their services on the
assumption that the existing, integrated network is available to their customers
to originate and terminate interexchange calls. '

166. . Under the present NTS cost recovery structure in Texas, toll ‘rates for
ATS&T and for the local exchange companies recover part of the total NTS costs of
local exchange companies; the rates paid by OCCs recover the NTS costs of only
'their own interconnections. ‘ : .

167.  The br"esent NTS cost recovery structure in Texas results in interexchange
" carriers paying different rates for similar or identical use of local exchange
plant and facilities.

168. The record in this case does not support the contention that the present
price differential between O0CCs and the traditional toll partnership must be
maintained until equal access is available in order to. preserve and protect
competition in the toll markets.

169. Competition will benefit only those Texans residing in high-density,
high-traffic areas who make enough toll calls each month to justify the monthly
subscription price most OCCs charge.

170. Texas customers who do not reside in high-density, high-traffic areas or
who do not make enough toll calls each month to recoup the subscription fee will
not benefit from competition in the interexchange markets.

171. Under the present pricing scheme, each time subscribers place calls over
0CC facilities, they avoid paying the NTS cost support built into the to1v'l rate

S -
for AT&T/SWB/Independents that customers without a choice of interexchange.
carriers must pay.
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172.  0CC rates do not include the same contribution to NTS costs as the toll
rates of ATAT, SWB and the Independents, even though their use of local exchange
plant and facilities is functionally identical.

173. O0CCs receive predominantly line-side connections, which are local-grade
access; these connections are Feature Group A (FG-A) access.

174. ATST receives predominantly trunk-side, or toll-grade, connections; this
is called Feature Group C (FG-C).

175. Feature Group A access requires 0CC customers to input 22 to 24 digits,

‘compared to the 8 to 11 digits AT&T customers dial.

176. 0CC customers must have push-button or tone access; rotary dial te]ephoneé
cannot access an OCC switch because FG-A cannot transmit dial pulse signals to
the 0CC switch, ' ‘

177. AT&T customers can reach 1its switches with either rotary dial or
push-button telephones because FG-C can transmit both types of signals.

178. OCCs' FG-A connections cannot provide automatic calling number
identification (ANI), thus requiring OCC customers to input a personal
jdentification number (PIN) for billing purposes.

179. AT&T receives automatic number identification through its FG-C
interconnection. '

180. OCCs incur additional holding time on calls because of the extra digits
0CC customers must input. ’

181. Because of lack of ANI on FG-A interconnections, 0CCs cannot identify from

which central office its customers are calling, making traffic forecasting
difficult. '

182, Use of PINs increases the likelihood of fraudulent use of OCC facilities
and of uncollectibles due to fraud. o

183. 0CC uncollectibles are higher than those for carriers with FG-C
interconnections.

184, The FG-A interconnection cannot provide Answer SuperviSion, which triggers
the timing and billing mechanism; FG-C can provide Answer Supervision,

185. The transmission performance of FG-A access is inferior io FG-C access in

terms of noise, echo and 1oss, requiring 0CCs to incur additional expense for
conditioning equipment.
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186. Feature Group B (FG-B) is a trunk-side interconnection available to 0CCs,
providing both direct and tandem routing. '

187. The FG-B interconnection is not an offering with uniform availability of
features,

188. The FG-B-Tandem employs local trunking and switching, requiring
conditioning equipment to compensate for increased noise and echo; FG-B-Tandem
also requires OCC customers to input the extra digits for their PINs.

189. ANI is not available under FG-B-Tandem, nor can an OCC switch be accessed
from a rotary dial telephone with FG-B-Tandem. o

190. Feature Group B-Direct (FG-B-Direci) will a]luw‘acc¢55'to an 0CC switch
from rotary dial telephones,

191. ANI is available under FG-B-Direct, but in a different signalling format
than with FG-C access, thus~increasing holding time for 0CCs.

192. The - type of routing available under the FG-B offering--tandem or
direct--is determined by the facilities available in each end office. '

193. An 0CC operating in a large metropolitan area could offer only some of its
customers the convenience of access from rotary dial telephones and ANI,
depending on the equipment in the end office from .which calls originate.

194. In some instances, conversion to the FG-B offering will require some steps
inconsistent with those necessary to convert to equal access--Feature Group-D--
when 1t becomes available beginning in September 1984.

195. Although it is presently available to 0CCs, FG-B- has serious drawbacks for
0CCs because of the non-uniformity of the features such as ANI and rotary dial
access.

196. Even though some FG-B interconnections can provide superior transmission
and some desirable features, the non-uniformity of FG-B makes it less desirable
than FG-A,

197. Because of the non-uniformity of the FG-B offering, it is not reasonable
to expect that 0CCs should convert to FG-B; 0CCs have not voluntarily elected to
continue subscribing to a less-desirable interconnection.

198. The quality of transmission, the uniformity of services and features and

the availability in every end offi’ce of FG-C make it a superior form of.
interconnection; AT&T is the only intefLATA carrier with FG-C interconnections.
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199. As the only interLATA carrier offering one-plus dialing, AT&T receives a
substantial advantage over the 0CCs.

200. ATAT is the only interexchange carrier with access to all Texas

subscribers, since it can be - accessed by both rotary dial or " push-button

telephones.

201. Local subscribers choose rotary dial telephones rather than push-button
telephones for a variety of reasons.

202. For -0CCs with FG-A to be able to serve rotary dial customers on an
originating basis, the OCC or the customer will have to incur ‘the ' cost of
providing the equipment (push-button telephone or tone generatof) necessary’ to
access an 0CC switch via FG-A. : - ’

203. AT&T's ability to serve rotary dial customers on an originating basis
through FG-C provides it with a significant advantage over 0CCs with FG-A.

204. ATAT can provide intralATA toll services fhrough FG-A fnterconnections.

205. AT&T is the only interexchange carrier in some Texas markefs, which is
also an advantage to ATAT. ) ‘

206. The proper comparison for determining whether AT&T enjoys a superior form
of access is between FG-A and FG-C; the evidence in this record. demonstrates
that FG-C is in fact a superior form of interconnection and is available only to
AT&T on an interLATA basis. J o

207. Because ATAT enjoys a superior form of interconnection, it should pay a
premium for that access.

208. The premium should be phased out as equal access becomes avai1éb1e to all
interexchange carriers,

209, The premium should apply only to AT&T's FG-C 1nterconheétions, not its
1ine-side or FG-A interconnections. '

210. The FCC's premium mechanism is reasonable, since it phases out as equal
access becomes available, and should be mirrored in Texas.

211. Some telephone services may be provided over the facilities of more than
one exchange company.

212. The primary objective of a pooling and settlements process is the

promotion of uniform tariffed statewide rates to customers for services provided
by more than one exchange company.
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213. The result of uniform tariffed rates is that regardless of the originating
Yocation of a call, the same distance- and time-sensitive rate applies.

214. Common tariffed rates are developed on the average cost of. the
participating companies,

215. Participating companies share in the toll revenues on the basis of their
settlement contracts,

216. Without a pooling and settlements process, it is possible that all other
things being equal (time of day, duration, etc.) the direction of a call
completed over the fac111t1es of more than one exchange company would determine
its cost and therefore the rate. '

217. The pooling and settlements compensation mechanism assures customer
understanding and eliminates the incentive for "code calling,” by which
customers signal each other in order to achieve the lowest rate on toll calls,

218, Since local exchange compénies cannot determine the intralATA/interLATA
nature of OCC traffic (because of the line-side connection), all O0CC traffic
will .be considered interLATA, to which access charges apply, even though it may
be wholly intralATA.

219. It is reasonable to shift all intrastate toll NTS costs to interLATA
access because the effect is to assess to interexchange carriers a portion of
the NTS costs of the local exchange plant they use in originating and
terminating their calls regardless of their interLATA or intralATA nature.

220. Local flat rates on the average already recover more than half the NTS
costs of the local exchange companies. ' :

221. The operations and revenues of the Independents have been directly
affected by AT&T's divestiture of SWB; high cost, Tow density companies are
affected most by the disruption in the toll revenue stream caused by
divestiture. ‘ ' ‘

222. Nothing in the record in this docket supports the contention that local
exchange rates for the small telephone companies ‘which have never filed rate
cases before this Commission should have increased.

223. Texas telephone companies have some of the greatest extremes of operating
costs and densities as exist anywhere in the nation.

224. Termination of intralATA toll po‘oh'ng and settlements could result in‘
unforeseen negative consequences, such as causing some smaller telephone

564



companies to go out of business; therefore such termination should not be
undertaken without further investigation.

225. Rather than risk the loss of any local exchange company, intralATA toll
pooling and settlements should continue - through 1984 and 1985 while the
investigation proceeds,

226. Only a few local exchange companies have any 0CC interconnections.

227. Any increase in intrastate toll rates to recover NTS costs (rather than an
increase in local flat rates) has worked to the advantage of the Octs, since
their enterprises are based on their ability to underprice the end-to-end toll
services of the traditional toll partnership.

228. The staff's recommendation that intralATA intrastate toll settlements

should be based on return on equity deserves further investigation before being
either rejected or implemented.

229, The staff's proposal for implementing access charges is equitable for all

interexchange carriers and causes the 1east'disrﬁption to the operations of the

-local exchange companies and to the high level of universal service in Texas.

230. The staff proposal has the advantage of being available relatively quickly
because it uses parity rates for recovery of traffic sensitive costs and for
some non-traffic sensitive costs. ‘ '

231. Texas access rates should bé based on Texas costs, but until such costs
are developed, it is reasonable to implement an access tharge structure and
rates mirroring (with some exceptions) the FCC's access charge plan,

232. Under the present pricing scheme, interexchange carriers contribute to NTS
cost recovery at widely varying levels. ’

233, Implementing a parity access éharge structure, with some modifications,
will require all interexchange carriers to contribute equitably to NTS cost
recovery. ) ‘ ’

234. Implementing a parity access charge structure, with some modifications,
will prevent the potential underrecovery of exchange company access revenue
requirements due to misreporting the jurisdiction of interexchange carrier
traffic. ' i ' 2

235. The Interexchange Carrier Access Charge (ICAC) rate element will replace

" the end user access charge rate element at the intrastate Tevel.
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236. The ICAC functions as a substitute at the Intrastate level for end user
access charges, but may or may not recover the same revenue as would mirrored or

parity end user access charges. ’ .

237. Under the Interim Order in this docket, the local exchange companies
calculated the ICAC as a minute-of-use rate.

238. Because the companies have already calculated and imposed the ICAC on a
minute-of-use basis and are familiar with the procedure, continuation of that
procedure pursuant to the final order herein is reasonable. ‘

239. The consequences of terminating and continuing toll poo’Hng and - other
issues related to toll poohng deserve further investigation.

240. In the absence of Texas-specific cost data, it is reasonable to use
separations methodologies to identify the intrastate access revenue requirements
of the local exchange companies because it is consistent with use of ‘separations
methodologies to identify other intrastate revenue requirements.

241, Because the local exchange companies’ are ‘not 'presently‘pqoling revenues
from premium access and from mirrored traffic sensitive charges for the High
Cost Factor under the interim access charge -tariffs in this docket, the
continuation of non-pooling of TS aéces_s charges is reasonable.

242.- Only NTS access charges--the Carrier Common Line and Intere‘xchange‘Carrier.
" Access Charge rate elements--should be pooled. ’ '

243, The NTS access charge revenue pool should be separate from the intrastate
intralATA toll revenue pool.

244, The access revenue requirements of the local exchange companies can be
more easily inves'tigated, in several separate dockets than: in a second phase of
this docket.

245. Because the largest access revenue requirements will be associated with
the largest exchange companies (SWB, GTSW, Centel, Contmenta] and United/Palo
Pinto), their revenue requirements should be investigated in separate dockets.

246. The access revenue requirements for SWB ‘and GTSW will be part of their
. pending rate cases. ‘

247. The access revenue requirements for Centel, Continental and United/Palo

Pinto can be more easily investigated in dockets separate from each other,

s oy
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248. The access revenue requirements for all other exchange companies can be
investigated in one docket, or in two dockets divided between cost settlement
companies and Average Schedule settlement companies.

249. Access revenue requirements should be developed using standard rate case
procedures to derive a historical test period which should be the most recent
twelve month period for which there is actua} data.

250. Sixty days from the date of the final order herein is a reasonable amount
of time to allow the local exchange companies to develop their access revenue

requirements and tariffs and to establish the NTS access charge pool.

251. The interim access charge structure and rates must be allowed to remain in
effect until the new tariffs can be filed; otherwise, there will be no mechanism
in place by which local exchange carriers can be compensated by interexchange
carriers which use the local exchange plant. '

252. Local exchange companies or the entity which calculated and: filed the
interim tariffs on behalf of any local exchange company should calculate any
refunds which might be due and file statements within seventy days of the filing
of the tariffs. Interexchange carriers must be allowed -to audit the back-up
work papers on the refund calculations prior to -the refund statements being
filed at the Commission. .

253. Any local exchange company unable to make refunds in a single Tump sum
payment should file a plan for making such refunds along with the refund
statements; in any event, refunds should commence within: thirty days of the
filing of the’refund statements.

254. If the new tariffs result in access charges which are higher than the

interim access rates, the new rates should not be retroactive to January 1,
1984,

255. The new tariffs should be allowed to go into effect upon review and

* approval of the Commission staff, since there will be an opportun1ty to review

the access revenue requirements in the new inquiry dockets.

256. Access charges should not apply to interconnections provided to radio
common carriers (RCCs) at the present time. B

B. Conclusions of Law
1. The Commission has jurisdiction over the issues presented in this docket
pursuant to Sections 2, 16, 18, 37, 38 and 42 of the Public Utility Regulatory

Act, Tex. Rev. Civ, Stat. Ann. art. 1446c (Vernon 1980) as reenacted 1983 Tex.
Sess. Law Serv., ch, 274, 81, at 1258 (Vernon), hereinafter cited as "PURA."
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2. This docket was properly conducted as a contested case pursuant to
Sections 3(2), 13, 14, l4a, 15 and 16 of the Administrative Procedure and Texas
Register Act, Tex. Rev, Civ., Stat. Ann. art. 6252-13a (Vernon Supp. 1983),
hereinafter cited as "APTRA."

3. Nothing in the FCC's Access Charge Orders in CC Docket No. 78-72, In the
Matter of MTS and WATS Market Structure, and CC Docket No. 83-1145, In the
Matter of Investigation of Access and Divestiture ‘Related Tariffs, or in the
Modification of Final Judgment, United  States v. AT&T, 552 F.Supp. 131
(D.D.C. 1982), ~aff'd. sub. nom. Maryland v. United States, 103 S.Ct. 1240
(1983), requires this Commission to investigate the issues in this docket,
likewise, nothing in the Access Charge Orders and the MFJ proh1b1ts this
Commission. from investigating the issues herein. :

LR The Commission has authority under PURA Section 2, 16 -and 18 to
‘investigate the effects of the MFJ and the Access Charge Orders on Texas
telephone utilities and to take any action necessary to insure that the rates
and services of Texas telephone utilities are just, fair, and reasonable,

5. Under PURA Section 42; this Commission has -the authority to conduct an
investigation of the reasonableness of existing rates and, if the existing rates
are found to be unreasonable or in violation of any provision of law, to

~establish different, more reasonable rates. See, Complaint of GTSW, Docket
No. 3957, 8 P.U.C. BULL. 459, 474 {May 19, 1983).

6. The fact that telephone company rates may be affected as a result of these
proceedings does not transform this docket into -a rate case to be conducted
under PURA Section 43. See, Complaint of GTSW, id.

7. . The fact that important statewide policy issues may be addressed in this
docket does not make this a rﬁIemaking proceeding under APTRA Section 5. See,
Public Hearings of the Public Utility Commission of Texas on the Cost of Service
Ratemaking Standards of $11(d)}(1) of the Public Utility Regulatory Policies Act
of 1978, 16 U.S.C. §2601, et seq., Docket No, 3437, 7 P.U.C. BULL. 250
(August 20, 1981). '

8. The APTRA provides only minimum standards ~of uniform practice and
procedure before state agencies; nothing in the APTRA prohibits an agency from
imposing its own more stringent procedural safeguards.

9. Assuming arguendo that this docket is a rulemaking proceeding, the APTRA
requirements that agencies give notice to interested persons and provide them an
opportunity to submit data, views or arguments have been met in conducting this
docket as a contested case pursuant -to APTRA, . .
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10. This Commission has inherent discretion in deciding whether to proceed by

" general rulemaking or by ad hoc adjudication, since ‘there is no statutory

mandate to the contrary.

11. The requirement of PURA Section 42 that reasonable notice be given has
been met in this docket.

12. SWB may not provide interLATA services; the Independents are not so
restricted, ’

13.  AT&T may provide intralATA services.

Lo
.

14. The 0CCs presently provide both intralATA and interLATA services; the MFJ
does not restrict where they may serve.

15. The 0CCs' operations in Texas are not regulated by the State_of Texas;
0CCs may enter and leave markets and set their own rates at wi]],

16.  The MFJ prohibits a Division of Revenue process between SWB and AT&T.

17. Because SWB can no longer provide intrastate interLATA toll services, the
SWB toll tariffs in which all exchange companies concurred were no longer valid

" after divestiture,

18. Because SWB can no longer provide intrastate InterLATA toll services and
because of ATA&T's succession to ownershib of SWB's plant and facilities for
providing interLATA services, the settlement agreements between SWB ‘and the
Independents were not valid after divestiture,

19. Even if subscribing to local exchange service is the direct cause of the
NTS costs of local exchange companies, the assignment of all NTS costs to end

users on the basis of economic efficiency is not necessarily 1n the public
interest.

- 20, Regulatory authorities are concerned with more than the promotion of

economic efficiency in designing rates; they must also consider valid social,
political and ethical goals,

21, Universal telephone service in Texas remains a valid ratemak1ng prlnc1p1e
of this Commission under PURA; residual pricing of local service and value of

service pricing are two methods of promoting and preserving universal service.

22. Because implementation of end user access charges presents a threat to .
universal service in Texas, such charges are not in the public interest.
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23. This Commission cannot control whether the FCC will implement end user
access charges as a mechanism for recovering interstate toll related costs;
however, in carrying out its statutory mandate to protect and promote the public
interest in having adequate and efficient telecommunications service available
to all citizens of the state at just, fair and reasonable rates, this Commission
must consider the effect on universal service of both interstate end user access
charges and mirrored intrastate end user access charges.

24. The use interexchange carriers make of the local exchange network is
fundamentally different from the use made by other business customers, as set
forth in Findings of Fact Nos. 153, 157 and 158; therefore, it is reasonable to

establish interexchange carriers as a distinct class of customers pursuant to
PURA Section 37, -

25. Because of the way in which interexchange carriers utilize the Tlocal
exchange network and because the value of the local exchange network to
interexchange carriers is substantial, as set forth in Findings of Fact Nos. 149
through 165 inclusive, it does not violate PURA Section 38 to require all
interexchange carriers to contribute to the NTS costs .of local exchange
companies in excess of the costs interexchange carriers themselves impose ﬁnder
a value of service pricing concept, so long as such contribution is equitable as
among the members of the interexchange carrier customer class.

26. It is not unreasonably discriminatory, unjust or unfair to require all

interexchange carriers to share equitably the NTS costs of the local exchange
network. )

27. The bresent NTS cost recovery structure in Texas is in violation of PURA
Sections 38 and 45 because within the class of interexchange carriers, 0CCs
receive an unreasonable preference and ATAT is unreasonably prejudiced in that

0CCs do not contribute to any NTS costs other than their own and AT4T does so
contribute.

28. The present NTS cost recovery structure in Texas results in interexchange
carriers paying different rates for similar or identical use of local exchange
plant and facilities in violation of Sections 38 aqd 45,

29, The Commission is not required to preserve competition at the risk of
sacrificing universal service; .instead the Commission must balance the goals of
the PURA in achieving a reasonable--not a perfect--resolution of the issues in
this docket. ' '

30. The preservation and promotion of universal service remains the paramount
policy consideration of the Commission, . .
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31. The Commission can reasonably elect to implement a plan which preserves
universal service in a manner which causes the least customer impact and can
.. reasonably conclude that preserving universal service for several million Tlocal
ratepayers must take priority over the protection of the competitive enterprises
of the relatively few interexchange customers. ‘

32. The fact that some interexchange carriers' rates have in the past been set
at levels which yield inequitable contributions to NTS cost recovery does not
give those interexchange carriers a vested right to those rates. No customer
has a vested right to any particular rate; all customers have the same right to
rates that are just and reasonable under PURA Section 38.

33. Pursuant to PURA Section 45, AT&T cannot lawfully be the only
interexchange carrier contributing to NTS cost recovery; all interexchange
carriers must contribute equitably.

34. Because AT&T receives a superior form of interconnection as set forth in
Findings of Fact Nos. 173 through 206 inclusive, it is neither unreasonably
discriminatory nor unreasonably prejudiciﬁl under PURA Seéfions 38 and 45 to
require that AT&T pay a premium for such acéess.» '

35, It is appropriate to assess a premium for superior interconnection only
against AT&T's FG-C (trunk-side) interconnections and not its FG-A (1ine-side)
_interconnections.

36. It is appropriate to phase out the premium charge to ATAT as equal access
- becomes available to all interexchange carriers.

37. Shifting all intrastate toll NTS costs to interLATA access is not
unreasonably discriminatory or prejudicial under PURA Section 38, because the
monthly flat rates charged by local exchange companies on the average already
recover more than half the tqta] NTS costs. The effect of the shifting of
intrastate toll NTS costs to interLATA access is to assess interexchange
carriers a portion of the NTS costs of the local exchange plant they use in
originating and. terminating both interLATA and intralATA calls. ‘

38. Because termination of intralATA toll pooling might have negative
consequences, it is reasonable to allow intralATA toll ‘poo1ing to continue
through 1984 and 1985 in order to>protect universal service.

39. Until Texas-specific cost data are available, it 1is reasonable to

determine access costs using separations methodologies because it is consistent
with the way other intrastate costs are determined,
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rates {with some changes) developed by the FCC for interstate access charges is
reasonable because it is available for use relatively quickly, will require few
changes in order to be implemented in Texas and because it will result in a rate

40. Implementation of intrastate access chabrges mirroring the structure and ‘

structure for interexchange carriers which is  neither unreasonably
discriminatory against AT&T nor unreasonably preferential in favor of other
interexchange carriers. ' ‘ ‘

41. The Interexchange Carrier Access Chérge (ICAC) is a reasonable substitute
for end user charges because it requires the interexchange carriers using local
exchange plant to originate and terminate interexchange calls to share in the
NTS costs of that plant. o ’ -

42. It is reasonable to continue calculating and assessing the ICAC on a
minute-of-use basis rather than as a flat monthly rate based on the number of
subscribers of each 1nterexchange carrier because it is a more accurate
reflection of the interexchange carriers' use of local exchange plant and it
requires no alteration of the interim methodology.

43. Because of the unknown effects of termlnatmg intralATA toll pooling, an
investigation of such poohng is necessary to determine whether it should
. continue and, if so, in what manner; the Commission has the authority to conduct
such an investigation pursuant to PURA Sections 2, 16 and 18. .

‘44. The Commission has authority to éngage a consultant to direct the local
exchange companies in conducting cost,si:udi'es to identify all intrastate costs,
both TS and NTS, for local, intralATA and interLATA services, pursuant to PURA
Sections 2, 16 and 18. i ‘ - .

45. The procedures recommendéd in Findings of Fact Nos. 242 through 256
inclusive for developing, 1mp1ement1ng and 1nvest1gatmg the tariffs pursuant to
the final. order herein are reasonable and appropriate because they " allow
interested parties to participate in the determmatwn of the access revenue
requirements while allowing the lotal exchange companies a mechanism for
assessing the interexchange carriers on an equitable basis for their use of
16ca1 exghange plant. ‘
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.‘ 46. A1l relief not affirmatively granted herein should be denied.

Respectfully submitted,

T Dpas Tedeantd

MARY ROF3 McDONALD
HEARINGY EXAMINER

-

* ANGELA MARIE DEMERLE -
ADMINISTRATIVE LAW JUDGE

APPROVED AT AUSTIN, TEXAS, on this the day of , 1984,

—

-RHONDA COLBERT RYAN
. 'DIRECTOR OF HEARINGS

b
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V. Appendix of Acronyms and Definitions

ANI

Automatic [Calling] Number Identification. Central office
equipment which allows automatic identification of the number
from which a call is placed.

BOC - Bell Operating Company. A local exchange company divested from
AT&T such as SWB.

CCSA = Common Control Switching Arrangement. An interexchange network
configured for the use of an individual customer, such as the
State Telecommunications System (TEX-AN).

CPE

Customer Premises Equipment. Telephone instruments and PBX
equipment are examples of CPE.

€SO - Central Staff Organization. The joint central engineering and

administrative staff of.all the Bell Operating Companies.

EAS - Extended Area Service. Service beyond the Tocal calling scope

which is charged by flat rates and not usage-sensitive (toll)
rates. :

ECA Exchange Carrier Association. Association mandated by the FCC to

..develop and file the interstate access tariffs.

ENFIA - Exchange Network Facilities for Interstate Access. The interim
) interstate agreements under which interexchange carriers other
than the traditional toll partnership (AT&T/BOCs/Independents)

compensate the exchange companies for their interconnections.

ﬁEC - Federal Communications Commission.

FG-A - Feature Group A. Line-side interconnection of an interexchange
carrier with a local exchange company.

FG-8 - Feature Group B. Trunk-side interconnection of an interexchange
carrier with a local exchange company; can be routed tandem or
direct. )

FG-C - Feature Group C. “AT&T's trunk-side interconnection to the local
: exchange companies.

FG-D - Feature Group D. Equal -access interconnection. BOCs must
: provide equal access beginning September 1984.

FX - Foreign Exchange. Local  exchange service provided to a
customer's physical location from a serving office located in
another exchange.

HCF

High Cost Factor. A formula used in the FCC's access charge plan
to assign to the interstate jurisdiction NTS costs for outside
plant above 250% of the national average. It is designed to
assist companies with NTS costs higher than average.

ICAC - Interexchange Carrier Access Charge. © An access charge rate
element replacing end user access charges at the intrastate level
in Texas.

LATA - Local Access and Transport Area. Used synonymously with
- "exchange," it defines the areas within which BOCs may provide
certain telecommunications services and between which they may

not.

MFJ - Modification of Final Judgment. The consent decree ordering‘
: divestiture of the BOCs by AT&T.
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MTS

NARUC
NTS

occ
PBX

PIN

pOP

POR
SLY
SPF
15

USF

USITA
VGCOCF

WATS

Minute(s) of use. A measure of usage time.

Message Telecommunications Service. Interexchange gervice the
rates for which are time of day-, duration-, and
distance-sensitive. )

National Association of Regulatory Utility Commissioners.
Non-Traffic Sensitive. The type of Tlocal exchange plant for
which costs do not vary with usage, such as .telephone
instruments, protection block, drop line and cable pair,

Other Common Carrier. An interexchange carrier other than AT&T
and the traditional partnership, such as MCI, Sprint and
U S. Tel. ‘

Private Branch Exchange. A switch located at the customer's

premises which connects stations at the customer s premises to

local exchange lines.

Personal Ident1f1cat1on Number. Must be manua11y 1nput by - OCC
customers to identify the party to be billed.

Point of Presence. An interexchange carrier's sw1tch or a point
of demarcation where interexchange carrier facilities meet local
exchange company fac111t1es.,

Plan of Reorganization. AT&T's plan for: d1vest1ture submitted to
the federal district court for approva]

Subscriber"Line<’Usage. - A <-separations - formula- used for
jurisdictional allocation of TS costs.

Subscriber ‘Plant Factor. 'A " separations formula used for :
jurisdictional allocation of NTS costs.

Traffic Sensitive. The type of local exchange plant for which

_ costs vary with usage, such as switching and trunking equipment.

Universal Service Fund. An access charge element which provides
continued NTS contribution through usage-sensitive toll rates in
order to support the high-cost local eéxchange companies.

United States Independent Telephone Associatioh. _

Voice Grade Central Office Connecting Facility.  The connection
between a local exchange company's central . office and an
interexchange carrier’s switch.

Wide Area. Telecommunications Service. . Bulk-billed flat-rated
interexchange service. ) '
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PETITION OF THE PUBLIC UTILITY
COMMISSION OF TEXAS FOR AN INQUIRY
CONCERNING THE EFFECTS OF THE

DOCKET NO. 5113

PUBLIC UTILITY. COMMISSION
OF TEXAS

ACCESS CHARGE ORDER UPON
SOUTHWESTERN BELL TELEPHONE
COMPANY AND THE INDEPENDENT
TELEPHONE COMPANIES OF TEXAS

i
%
MODIFIED FINAL JUDGMENT AND THE i
i
|
i
]

In a'pub1ic meeting at its offices in Austin, Texas, the Public Utility
Commission of Texas finds that the above styled application was processed in
accordance with applicable statutes and Commission rules by examiners who
prepared and filed a'report containing Findings of Fact ‘and Conclusions of Law,

ORDER

which' Examiners' Report is hereby ADOPTED and made a part hereof.
Comission further issues the following Order: ' '

1.

The local exchange companies other than Southwestern  8ell

Telephone Company shall file access tariffs in compliance with
this Final Order within sixty (60) days of the date of this Final
Order. Such access tariffs shall conform to the structure and
guidelines as set forth in the Examiners' Report.

: * The access tariff sheets shall bé filed in four copies with the

Commission Filing Clerk. The Commission. staff shall have thirty
{30) days from the date such access tariffs are filed to review

" them for approval or rejection. The access tariff sheets shall

bé deemed to be approved and sh&]l become effective upon the
expiration of thirty (30) .days after filing or sooner . upon
notification by the Commission. In the event of rejection, the
local exchange company shall be notified by the Commission and it
shall have- thirty (30) additional days to file amended access
tariff sheets with the same procedure then- to be repeated.

The approved access rates shall be charged only .for .access

services rendered after the access tariff approval date. If the

access tariff approval date falls within the billing period of
any local exchange company, the local ex;ﬁange company is
authorized hereby to prorate each access customer's bill to
reflect that customer's use of access services at the appropriate
rates. )

Approval of the access tariffs filed in compliance with this
Final Order shall be deemed to be Final either by operation of
Item 2 of this Final Order or by notification of approval,
whichever occurs first.
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The local exchange companies shall close the books on their
interim access charges within sixty (60) days of implementing the
tariffs filed in compliance with this Final Order and approved
pursuant to the procedures set forth in Item 2 above. Within ten
(10) days of closing the books on the interim access charges,
each local exchange company, or its designated agent, shall file
with the Compliance Section of the Hearings Division and the
Telephone Section of the Engineering Division of the Commission
and with each interexchange carrier a "Statement of Refunds,"
setting forth the refunds due interexchange carriers, along with
supporting documentation. The local exchange companies are
expressly required to allow the interexchange carriers to audit
the work papers on the refund calculations prior to the time the
Statements of Refunds are filed.  Any Tlocal exchange company
which is unable to make lump sum payment of any refunds which may
be due shall file with its Statement of Refund its plan for
making such refunds. - Refunds shall commence within thirty (30)
days of the filing of the Statements of Refund.

The General Counsel shall institute a minimum of four inquiry
dockets--one each for Centel, Continental, and United/Pa]o Pinto,
and one for all other Independent local exchange companies--for
the purpose'of investigating the access revenue requirements on
which the tariffs filed in compliance with this Final Order are
based.

The access revenue requirement for General Telephone Company of
the Southwest shall be investigated as part of its pending rate
case, Docket No. 5610.

The General Counsel shall institute an inquiry for the purpose of
investigating intralATA toll pooling and related issues such as
the effects of terminating toll pooling versus the effects of

continuing such pooling; whether pooled toll revenue should be

settled on the basis of return on equity; whether an intrastate
separations formula should be used, etc. This inquiry should
also address whether a state High Cost Factor and Universal
Service Fund are necessary and if so, how they should be
developed and applied.
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g. All relief not affirmatively granted herein is denied.

SIGNED AT AUSTIN, TEXAS, on this the day of

ATTEST: -

"RHONDA COLBERT RYAN
SECRETARY OF THE COMMISSION

b

‘Jj
iy

, 1984.

PUBLIC UTILITY COMMISSION OF TEXAS

SIGNED:

SIGNED:

SIGNED:
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ALAN R. ERWIN

PHILIP F. RICKETTS

PEGGY ROSSON




PETITION OF THE PUBLIC UTILITY

___ COMMISSION OF TEXAS FOR AN INQUIRY

.30NCERN1NG THE EFFECTS OF THE
PMODIFIED FINAL JUDGMENT AND THE
ACCESS CHARGE ORDER UPON
SOUTHWESTERN BELL TELEPHONE
COMPANY AND THE INDEPENDENT
TELEPHONE COMPANIES OF TEXAS.

In a public meeting at its offices in Austin, Texas, the Public Utility
Commission of Texas finds that the above-styled application was heard and
processed in accordance with applicable statutes and Commission rules by an
administrative law judge and an examiner (hereinafter referred to as examiners)
who prepared and filed a report containing Findings of Fact and Conclusions of
Law, which Examiners' Report is hereby ADOPTED and made a part hereof, with the

DOCKET NO. 5113

PUBLIC UTILITY COMMISSION
OF TEXAS

ORDER

following changes:

1.

The second paragraph under the heading “III. Opinion and
Recommendation” on page 47 of the Examiners' Report is deleted.

The examiners' recommendation that all intrastate intralATA toll
NTS costs should be assigned to intrastate interLATA access fis
not adopted. The portion of intrastate intralATA toll NTS costs
of local exchange companies currently being recovered from the
intralATA toll pool should remain at the same level as under the
interim order in this docket. Finding of Fact No. 219 is
therefore amended to read as follows: “219. A1l intrastate
jntralATA toll NTS costs should not be assigned to intrastate
jnterLATA access. . The portion of intrastate intralATA toll NTS
costs of local exchange companies currently being recovered from
the intralATA toll pool should remain at the same level ‘as under
the interim order in this docket." Conclusion of Law No. 37 is
therefore amended to read as follows: "37. All intrastate
intralATA toll NTS costs should not be shifted to intrastate
interLATA access. It is reasonable to allow the intrastate
intralATA toll NTS costs of local exchange companies to continue
to be recovered from the intralATA toll pool at the same level as
under the interim order in this docket."

The examiners' recommendation that the Carrier Common Line rate
element be pooled is not adopted. The Carrier Common Line rate
element should continue to be billed and kept by each Tlocal
exchange company as it has been under the interim order in this
docket. Finding of Fact No. 242 is therefore amended to read as
follows: "242. Only the Interexchange Carrier Access Charge
(ICAC) should be pooled.“ Finding of Fact No. 243 is amended to
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read as follows: "243. The ICAC revenue pool should be separate
from the intrastate intralATA toll revenue pool."

The Interexchange Carrier Access Charge (ICAC) should be
discounted to the OCCs on the same basis as the Carrier Common
Line (CCL) rate element, since the ICAC rate element is designed
in part as a substitute for end user charges as is the CCL rate
element. Finding of Fact No. 235 is therefore amended to read as
follows: "235. The Interexchange Carrier Access Charge (ICAC)
rate element will replace the end user access charge rate .element
at fhe intrastate level and should be discounted to the OCCS -on
the same basis as the mirrored Carrier Common Line (CCL) rate

.element."

The examiners' recommendation that : local -exchange companies

~ resume either use of their own, or their concurrence in,

intrastate private line tariffs as they existed prior to
divestiture or as such tariffs are changed pursuant to a final
Order in Docket No. 5220 1is not adopted. Local exchange
companies should be allowed to continue the Special Access
tariffs approved under' the interim order in this docket;
therefore, Finding of Fact No. 257 is added and shall read as

" follows: "257. It is reasonable for local exchange companies to

continue the Special Access tariffs approved under the interim

" “order in this.docket rather than reverting to the private line

tariffs."

* The access tariffs to be filed pursuant to the final Order herein

should conform to the following guidelines:

a. . Non-recurring charges should not be assessed for .changes
from one Feature Group to another. Finding of Fact No. 234a
js therefore added and shall read as follows: "234a. -
Non-recurring charges should.‘not be assessed for. changes
from one Feature Group to another."

b. The -FCC-ordered tariff . provisions - regarding special
construction should be implemented on a parity basis in
Texas. Finding of Fact MNo. 234b is therefore added and
‘'shall read as follows: . "234b. The FCC-ordered tariff
provisions regarding special -construction should be
implemented on a parity basis in Texas.”

¢, The FCC-ordered tariff provisions .regarding presubscription

should be implemented on a parity basis in Texas. -Finding
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7.

e.

of Fact No. 234c is therefore added and shall read as
follows: "234c, The FCC-ordered tariff provisions
regarding presubscription should be implemented on a parity
basis in Texas."

Finding of Fact No. 229 is amended to read as follows:
"229. Implementing an access charge structure at .parity,
with some modifications, is equitable for all interexchange
carriers and causes the least disruption to the operations
of the local exchange companies and to the high level of
universal service in Texas."

Finding of Fact No. 230 'is amended to read as follows:
"230. Implementing an ~access charge structure as
recommended herein has the advantage of being available
relatively quickly because it uses parity rates for recovery
of traffic sensitive costs and for some non-traffic
sensitive costs.”

The = examiners' recommendations regarding the procedures for
calculating, reviewing and jmplementing the -access revenue
requirements for local exchange companies are modified. according
to the following guidelines:

a.

Access revenue requirements should be developed using as the
test period calendar year 1983; the rate of return used to
calculate access revenue requirements should be each local
exchange company's actual earned return on toll for 1983,
but no greater than the 12.3 percent industry return used
pursuant to the interim order in-this docket. The pooled or
industry ICAC . should be redetermined considering 1) any
increase in toll revenues due to the company's concurrence
in the increased intralATA toll rates determined in Docket
No. 5220; 2) any reduction in Southwestern Bell's ICAC
revenues determined in Docket No. 5220; and 3) any increase
in private line revenues due to the company's concurrence in
the increased intralATA private line rates determined in
Docket No. 5220. Finding of Fact No. 249 is therefore
amended to read: “249. Access revenue requirements should
be developed using as the test period calendar year 1983.
The rate of return wused to calculate access revenue ,
requirements should be each local exchange company's actual
earned return on toll for 1983, but no greater than the

'12.3 percent industry return used pursuant to the interim

order in this docket. The pooled or industry ICAC should be
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redetermined considering 1) any increase in toll revenues
due to the company's concurrence in the increased intralATA
toll rates determined in Docket No. 5220; 2) any reduction
in Southwestern Bell's ICAC revenues determined in Docket
No. 5220; and 3) any increase in private line revenues due
to the company's concurrence in the increased intralATA
private line rates determined in Docket No. 5220."

The method of calculating access revenue requirements is
Timited to the independent local exchange companies;
Southwestern Bell's Access Charges shall be calculated in

‘Docket No. 5220. Finding’ of Fact No. 246 is therefore

amended to read: "246. The access revenue requirement for
SWB will be determined as part of 7its pending rate case,
Docket No. 5220." ' ‘ ' '

The independent companies shall fi]e‘”new interim access
charge tariffs in compliance with this order within twenty

(20). ‘days of the date of ‘this order. ~The new interim
. tariffs should be ‘submitted to  all parties in Docket

No. 5113 for review and comment. The examiners should issue
an interim order approving or disapproving these new interim
tariffs within twenty (20) days of filing. Finding of Fact

 No. 250 is therefore amended to read: = "250. Twenty days

from the date of the final Order herein is a reasonable

“amount of time to allow the local exchange companies to

deVe1op their access revenue requirements and tariffs and to
establish the ICAC pool." ' Finding of Fact No. 251 is
amended to read as follows:  "251..- The new interim access

. tariffs should be allowed to go ‘into effect, otherwise there
~will be no mechanism in' place by which local exchange

carriers can be compensated by interexéhange carriers which
use the local exchange plant." Finding of Fact No. 255 is
amended to read as' follows: - "255. The new interim tariffs
should be "allowed - to go into effect after review and

.approval by-the examiners since there will be an opportunity

in Phase I1'of Dockét No. 5113 to review the calculations of
the indepehﬁent companies' access revenue requirements and
their access tariffs. to insure that they comply with the
final Order ‘in Phase I of Docket No. 5113."

The calculations of the access revenue requiremehts and the
access tariffs of the independent local exchange companies
should be the subject of evidentiary hearings in a second
phase of this docket to insure that they comply with the
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9.

final Order in Phase I of Docket No. 5113. Finding of Fact
No. 244 s therefore amended to read: "244, The
calculations of the access revenue requirements and the
access tariffs of the independent local exchange companies
should be reviewed in a second phase of Docket No. 5113 to
insure that they comply with the final Order in Phase I of
Docket No. 5113." ’

In Phase II of Docket -No. 5113, an evidentiary hearing
should be held on each of the tariffs in accordance with the
grouping proposed by the examiners. Finding of Fact No. 245
is therefore amended to read: "245. Because the largest
acéess revenue requirements will be associated with the
largest exchange compéhies (GTSW, Centel, Continental and
United/Palo Pinto), the calculations of their access revenue
requirements and their access tariffs should be reviewed in
separate hearings to insure that they comply with the final
Order in Phase I of Docket No. 5113." Finding of Fact
No. 247 is amended to read: "247. The calculations of the
access revenue requirements and the access tariffs of GTSW,
Centel, Continental and United/Palo Pinto can be more easily
reviewed in hearings -separate from’each other.” ‘Finding of
Fact No. 248 is amended to read: "248. The calculations of
the access revenue requirements and the access tariffs of
all other exchange companies can be reviewed in one hearing,
or in two hearings divided between cost settlement companies
and Average Schedule settlement companies.”

Upon completion of these hearing§ and submission of an
Examiners' Report, a final Order should be issued in
Phase IT of this docket pertaining to the revenue 1e9e1s of
access charges for the independent telephone companies.

Refuﬁds of interim access charges set previously in Docket
No. 5113 should not be determined until a final Order is
issued in Phase II. Refunds should be calculated on a
customer-by-customer basis, on the difference between the
total access charges paid under the interim tariffs in this
docket and the total access charges which would have been
paid under the final Order in Phase II of this docket.

Finding of Fact No. 252 is therefore amended to read as
follows: "252. Refunds should be calculated by the Tocal
exchange companies for each customer based on the difference
between the total access charges paid under the interim
tariffs in this docket and the total access charges which
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would have been paid under the final Order in- Phase II of
this docket." Finding of Fact No. 253 is amended to read:
"253. Refunds of interim  access charges should be
determined in Phase II of this docket.”

"h. Conclusion of Law No. 45 is amended to read as follows:

"45. The procedures recommended in Finding§ of Fact
Nos. 229 through 257 inclusive for developing, implementing
and reviewing the access tariffs pursuant to the final Order
herein “are reasonable and appropriate” because they allow
interested parties to ~participa£e in the review of the

" access revenue requirements and the - access tariffs while
allowing the local exchange companies a mechanism for
assessing the‘interexchangé"cérrieYQ‘oh an eduitable basis
for their use of Tocal exchange plant." -

The Commission further isgues the fol]owing'Orde};'

g

10."

"The independent local exchange companies shall file new interim
access tariffs in compliance with this final Order within twenty
"(20) days of the date of this final Order. Such‘new interim

‘access tariffs shall conform to thé structure and guidelines set

forth in the'Examiners"Reporf as amended by this final Order.

The. new interim access tariff ‘sheets shall be filed in_four (4)

" ¢opies with the Commission Filing Clerk and shall be served on
. all parties to this docket. The parties shall have ten {10) days
. from the date such new interim access tariffs are filed to review

such ‘tariffs and file comments. The examiners shall have twenty

\(20) days from the date such new interim access tariffs are filed

‘to review them for approval or rejection. The new interim access

tariff - sheets shall be deemed to be approved and shall become
effective upon the expiration of twenty (20) days after filing or
sooner upon notification by the Commission.- In the event of
rejection, the local eXchangg company shall be notified by the

‘Commission and it shall have fifteen (15) additional days to file
" amended new interim access tariff shéets with the same procedure
then to be repeated. o o

The approved new interim access rates shé]]ibe charged only for
access services rendered after the access tariff approval date.
If the new interim access tariff approval date falls within the

billing period of any local exchange company, the local exchange
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11.

12.

13..

14,

15.

16.

17.

18.

19.

company is authorized hereby to prorate each access customer's
bill to reflect that customer's use of access services at the
appropriate rates.

Approval of the new interim access tariffs filed in compliance
with this final Order shall be deemed to be final either by
operation of Item 9 of this final Order or by notification of
approval, whichever occurs first.

Review of the specific permanent level of the access revenue
requirements of the independent local exchange companies and of
the amount of any refunds which might be due shall be taken up in
Phase II of this docket, pursuant to the guidelines set forth in

* ‘Item 7 of this final Order.

This final Order is an administratively final and appealable
order in Phase I of this docket, which concerned the structure of
access charges.

The motions of MCI and U.S. Tel to strike AT&T's Post-Hearing
Memorandum from the record are GRANTED.

The motion of AT&T to include its Post-Hearing Memorandum in the .
record as an offer of proof is GRANTED. '

The motions of MCI and U.S. Tel to strike from the record the
exceptions filed by Charles D. Land-on behalf of Lufkin Telephone
Exchange, Sugar Land Telephone Company and Kerrville Telephone
Company are GRANTED.

The motion of AT&T to strike from the record the -testimony of
Charles D. Land as a witness for the Commission staff is DENIED.

Any Motions for Rehearing shall be filed within fifteen (15) days
of the date this Order is signed.

The General Counsel shall institute an inquiry for the purpose of
investigating intralATA toll pooling and related issues such as

" the effects of terminating toll pooling versus the effects of

continuing such pooling; whether pooled toll revenue should be
settled on the basis of return on equity; whether an intrastate
separations formula should be used, etc. This inquiry should
also address whether a State High Cost Factor and Universal
Service Fund are necessary and if so, how they should be
developed and applied. '
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20. A1l relief not affirmatively granted herein is expressly denied. ‘

The Findings of Fact and Conclusions of Law as amended by this final Order
are restated and attached to this final .Order for convenience of the

parties. .
SIGNED AT AUSTIN, TEXAS, on this the Ll,[_«'fbday of 77(M , 1984,
PUBLIC UTILITY commssmn OF TEXAS
SIGNED: ﬂ ' @
ALAN R ERWIN

SIGNED:
SIGNED: ™3 cr ey \Checanv—"
S PEGGY ROSSON ‘

ATTEST:

RHONDA COLBERT RYAN
SECRETARY OF THE COMMISSION

b
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Docket No. 5113
Restated Findings of Fact
and Conclusions of Law

1IV. Findings of Fact and Conclusions of Law
The examiners further recommend adoption of the following:
A. Findings of Fact

1. This docket was instituted by the Gemeral Counsel of the Public Utility
Commission of Texas on April 19, 1983, in a petition for an inquiry into the
effects of the Modification of Final Judgment, United States v. AT&T, 552
F.Supp. 131 (D.D.C.'1982), aff'd. sub. nom. Maryland v. United States, 103
S.Ct. 1240 (1983), and the FCC's Access Charge Orders in CC Docket No. 78-72 on
the local exchange telephone companies operating in Texas; the General Counsel
filed his First Amended Petition for an Ihquiry on July 11, 1983. ‘

2.. A1l telephone companies providing local exchange service in Texas were
named parties to the docket; AT&T was joinéd as a necessary party to the docket.
The fo]Towing were allowed to intervene as parties: U. S. Telephone, Inc.
(U. S. Tel), MCI Telecommunications Corporation (MCI), Texas Retailers
Association (TRA), Texas Association of Telephone Answering Services (TATAS),
Southern Pacific Communications Company (Sprint), State Purchasing and General
Services Commission (SPGSC), Mr. Jack Sanders, City of Lake Jackson, City of
Fort Worth, Texas Municipal League (for which speéific cities served by SWB were
later substituted as parties), Satellite Business Systems (SBS), City of Dallas,
Western Union (which later withdrew as a party), Consumers Union, City of E1
Paso, City of Amarillo, Texas Association of Radio Systems (TARS), Associated
Business Customers, and the Office of the Public Utility Counsel.

3. Protest statements were filed by Directline Todco, Inc.; WesTel, Iﬁc.;
Qwest Microwave, Inc.; Directline HASP, Inc.; Teleéphere Network, Inc.; Wiese,
Inc. d/b/a Texas Long Distance; and Satelco, Incorporated.

4. Prehearing conferences were held in this docket on May 3, June 8, Jdne 23,
June 30, July 7, July 14, July 28, August 22 and September 8, 1983.

5. The hearing on the merits convened on September 12, 1983, recessed on
October 15, 1983, reconvened on October 24, 1983, and adjourned on November 15,
1983,

6. The Examiner's Interim Order was entered on November 24, 1983. 'C1arifying
orders were entered on December 5 and 8, 1983. The interim order (as clarified)
was affirmed in part and reversed in part by Commission order entered on

December 22, 1983.

7. The motion of Xerox Corporation to intervene was never urged.
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Docket No. 5113
Restated Findings of Fact
and Conclusions of Law

8. The posthearing motion of TEXALTEL to intervene was denied withoutz,g.
prejudice by order entered February 24, 1984. )

:3

9., The motions of various parties to reopen the hearing on the merits were
denied by order entered on March 9, 1984.

10.. The examiners took official notice ~of two FCC Memorandum Opinion and
Orders: . one in CC Docket No. 78-72, In the Matter of MTS and WATS Marketll
Structure (FCC 84-36), released on February 15, 1984, and the other in CC Docket
No. 83-1145, In. the Matter of Investigation of Access and _Djyg,_stiture;_;gé'lated
Tariffs (FCC 84-51), released. on February 17, 1984. ‘ ’

11. Objections and motions.to quash AT&T's posthedring RFIs directed to various. -
local exchange companies were sustained or granted by the examiners.

12. ‘Notice of this docket was required‘to be published by each local ekchange‘
telephone .company once a week for four consecutive weeks in a newspaper of
general circulation in ‘each county. - of -its service. area, - with proof of
publication to be submitted. as soon as it was available. . '

13.: Discovery commenced on May 4, 1983, and >continued until adjou_rnmenf of the
hearing on the merits on November 15, 1983, S

14. A Protective Order was entered on May 5, 1983 ‘and a Modified Protecti‘ve
Order was entered on June 24, 1983, '

15. Traffic sensitive '(TS) plant is that telephone plant for which costs
increase. ‘as traffic or usage incfeases, such as interoffice trunks and local

.exchange switching equipment.

16. Telephone companies do not provide enough switching and trunking equipmeﬁt‘
to permit all subscribers to use their telephones simultaneously.

17. Quantities of telephone equipment are based onv usage yo]umes during busy
_periods.of ‘the day.. = '

18. When usage increases, TS equipment is added, thus increasing costs.

19. . Non-traffic sensitive (NTS) plant is that telephone plant for which costs
do not increase as traffic or usage increases. . '

20. Examples of NTS plant are outside plant (cables and poles), terminals and.
station equipment (telephone instruments), rprotection“ block, drop line to each
customer's premises, and the cable pair (local loop) between the customers and a
Jocal exchange switch (central office). '

588



Docket No. 5113
Restated Findings of Fact
and Conclusions of Law

1. A portion of the end office (local dial) switch is also classified as NTS
plant to segregate the cost of terminating a 1ine in a switch from the cost of
the switch. :

22. NTS costs are incurred regardless of the number or duration of calls made.
23. Total NTS costs are allocated between the federal and state jurisdictions
using procedures set forth in-the Separations Manual (Part 67 of the FCC rules).

24, NTS costs a110cated to the interstate jurisdiction pursuant to Separations
Manual procedures are presently recovered through minute-of-use charges imposed
upon certain services .and providers.

25. The majority of NTS costs allocated to the interstate jurisdiction have
been recovered through the minute-of-use charges for AT&T's message toll sérvice
(MTS).

26. -Separations js the process by which telephone companies separate their
property costs, revenues, expenses and taxes between the interstate and state
jurisdictions. '

27. The present separations process is conducted pursuant to "The Ozark Plan,"
which refers to changes in the Separations Manual adopted by the National
Association of Regulatory Utility Commissioners (NARUC) at its meeting at Lake
of the Ozarks in Missouri.

28. The Ozark Plan has been in effect since January 1, 1971.

29. The FCC's access charge plan (Part 63 of the FCC rules) relies on

Separations Manual definitions, categories and procedures to identify access
costs. ' '

30. The NARUC-FCC Joint Board is considering revisions to the Separations
Manual in FCC Docket No. 80-286.

31. The Subscriber P1ant Factor (SPF) 1is a separations factor used in the
jurisdictional allocation of NTS costs; SLU is a component of this formula.

32. The Subscriber Line Usage (SLU) is a~ separations factor used in the
jurisdictional allocation of TS costs.

L .
33. For some Texas companies, the SPF formula more than triples the assignment
of NTS costs to the interstate jurisdiction over the amount that would have been

assigned to the interstate Jurisdiction based on the actual subscriber Tine
usage.
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Docket No. 5113

Restated Findings of Fact
and Conclusions of Law

34. The NARUC-FCC Joint Board has ordered that the SPF be frozen at the average
1981 level and that the assignment of Customer Premises Equipment (CPE) to the
interstate jurisdiction be phased.out beginning January 1, 1983.

35. Other revisions in the Separations Manual will directly affect the level of
interstate costs assigned to various interstate access charge elements.

36. In Texas, the. settlements process between Southwestern Be11v Te]enhone
Company (SWB) and the-Independent te]ephone compan1es is the subject of detailed
contracts.

37. SWB deve]ops and f11es interstate and 1ntrastate tol1 ‘tariffs in wh1ch the -
Independent companies. concur regard1ess of what their costs may be.

38. -AN tol] revenuesA received by . the Independent companiesv are' reported to
" SWB. ' ' B

39, The Independents recover from the toll revenue podl d]] to11-as;igned
expenses and taxes, ' '

¥

40, - The Independents also receive SWB's ach1eved settlement rate of return on
net plant assigned to intrastate toll.

41, The achieved rate of return is applied t@, each 'Independent‘s'Anet plant
investment assigned to intrastate toll. '

42, SWB retains the revendes remaining after settlement with the Independents.

43, Approximately 54 Texas ‘Independent companies . settle on the»'basis of
individual toll cost studies of their actual costs. ' '

44, Approximately 18 Texas Independent companieé settle dn the Nationwide
Average Settlement Schedules which are based on a compos1te average of cost

studies of hundreds of Independent company exchanges. .

'45. Other .Common Carriers (OCCs) provide intrastate toll services in. some
markets .in Texas. ‘ ‘

46. 0CCs' intraétate operations are not regulated by the State of Texas.

47. 0CCs can select the markets where they wish to serve and can enter or leave
such markets at will. ' '

43. 0CCs may set their own rates within Texas and cnange them at will.
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Docket No. 5113
Restated Findings of Fact
and Conclusions of Law

49. OCCs do not own their own local exchange networks.

50. OCCs interconnect with local exchange companies which provide the equipment
and facilities for OCC customers to originate and terminate in@erexchange calls;
thus, OCCs are customers of the local exchange companies.

51. SWB provides interconnections to 0CCs pursuant to jts "Facilities for 0CC"
tariff.

52. Independent companies with 0CC interconnectidns provide them pursuant to
contracts.

53. Under the SWB OCC tariff, line-side comnections between the 0CC terminal
and the local serving office are provided at a rate equal to the PBX trunk rate
plus mileage charges for a central office connecting facility (COCF).

54, SWB's OCC tariff rate does not include a rate element reflecting the costs
associated with .the NTS facilities of the OCCs' customers comparable to the
interstate ENFIA tariff rate element three (NTS plant).

. 55. The PBX trunk rate paid by an OCC to SWB is not structured to recover the

NTS costs associated with any other subscriber's plant, unlike the intrastate
toll rates of SWB and the Independents.

56. In CC Docket No. 78-72, In the Matter of MTS and WATS Market Structure, the
FCC adopted rules establishing a transitional plan for eventually transferring
the recovery of interstate toll-related NTS costs from usage sensitive toll
rates to flat rate end user charges.

57. The Modification of Final Judgment, United States v. AT&T, 552 F.Supp. 131
(D.D.C. 1982), aff'd. sub. nom. Maryland v. United States, 103 S$.Ct. .1240
(1983), ordered the termination of the Bell System Division of Revenues process
and required that a tariffed system of access charges be substituted.

58, During the pendency of CC Docket No. 78- 72 the FCC aﬂowed a negotiated
interim rate for MTS-WATS equivalent access to go into effect. The interim
agreement is known as ENFIA, or Exchange Network Facilities for Interstate
Access. ‘

59. Under the ENFIA agreement, toll carriers other than the Bell partnership
pay part of the NTS costs of the local exchange network they use in originating
and terminating interstate or foreign services -in addition to the NTS costs of
their own interconnections.

60. OCCs utilizing the ENFIA tariff pay a flat rate charge for NTS plant.
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61. ENFIA does not apply to the resale of MTS and WATS provided by AT&T nor to
resold OCC MTS- NATS -type services.

62. Not all providers of interstate toll services contribute to the recovery of
interstate toll costs; those that do contribute do not do so at the same level
of contribution. ‘

63. ENFIA rates are pEesentIy set to recover only 55 percent of AT&T's
interstaté NTS costs. :

64. In its access charge orders in CC Docket No. 78-72, the FCC used the MFJ's
_definition of access service as including all tariffed services and facilities .
the exchange companies will provide for origination and termination of

interstate calls,

65. In 'its access charge orders, the FCC uses the term "“access" to .mean a
combination of the services the local: exchange company provides to long haul .
carriers and to end users or subscribers.

66. The FCC used the term “interexchange" as usually synonymous with 
"interLATA" and "exchange fac111t1es“ as meaning "intralATA facilities," as used
in the MFJ.

67. The FCC determined that uneconomic bypass posed a sub§tantia1 danger to the
nation's telephone system because of the continuation of recovering through
usage sensitive rates costs which do not vary with usage.

68." The: FCC - defined uneconomic bypass. as the abandonment of the telephone
network by large volume telecommunications users for.. less efficient
alternatives. ) :

69. The FCC did not identify what'services constitute uneconomic bypass and did
not quantify it in terms of numbers”of‘pustomers lost or revenues lost.

70. The FCC concluded that flat rate pricing of NTS costs to end users ref]ects
cost-causation principles and provides the correct economic signals to the
marketplace.

71. In its order of February 28,;1983, in CC Docket No. 78-72, the FCC 6rdered
monthly flat rate end user charges of no less than $2 per residential line and
$4 per business line to recover interstate assigned NTS costs.

72. In its order of August 22, 1983, in CC Docket No. 78-72, the FCC ordered ‘
‘monthly flat rate end user charges of no more than $2 per residential line and
$6 per business line to recover interstate assigned NTS costs.
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73. In its order of February 15, 1984, in CC Docket No. 78-72, the FCC deferred
until June 1, 1985, the end user charges for residential and single-line
business customers. ’

74. The FCC concluded that the quality of interconnection received by the 0CCs
through ENFIA-A (line-side) connections is inferior to that received by the
traditional interexchange partnership.

75. The FCC also concluded that the quality of interconnection received by the
0CCs through ENFIA-B and ENFIA-C (trunk-side) connections are inferior to that

received by the traditional interexchange partnership.

76. The FCC found théﬁ the difference in the quality of interconnection

* provided a substantial advantage to the carriers offering MTS and WATS.

77. The FCC found that AT&T enjoys a ‘unique level of access, unavailable to any’
other interstate toll carrier,. and shou]d» pay the opportunity cost for this
preferred level of access. o ‘ o

78. The ‘FCC's February 15, 1984, order in CC Docket No. 78-72 stated the
impossibi]ity of determining a preéise premium value for AT&T's interconnection
and ordered that a total differential for all access elements related to the
total differentia] produced by the current ENFIA rates be established. -

79. In its order of October 19, 1983, in CC Docket No. 83-1145, In the Matter
of Investigation of Access and Diveétiture Related Tariffs, the FCC suspended
until April 3, 1984, all access and. divestiture related tariffs filed pursuant
to its orders in CC Docket No. 78-72.

80. On Febrﬁary 17,1984, 1in CC Docket No. 83-1145, the FCC provided specific

~instructions to the exchangé companies for making changes in the access tariffs

to correct errors and deficiencies.

8l. The Modification of Final Judgment, United States v. AT&T, 552 F.Supp. 131
(D.D.C. 1982), aff'd. sub. nom. Maryland v. United States, 103 S.Ct. 1240
(1983), required 'AT&T to divest itself of sufficient facilities, personnel,
systems and rights to technical information to allow the Bell Operating
Companies (BOCs) to perform exchange te]ecommunications and exchange access

functions independently of AT&T and to provide equal access to all interexchange
carriers.

. 82. The MFJ prohibits joint ownership between AT&T and a BOC of facilities;

however, multifunction facilities can be shared pursuant to a lease or some
other method provided that the BOC s insured control over exchange‘
telecommunications and exchange access functions.
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83. The BOCs are required by the MFJ to provide to all interexéhange carriers .
and information service providers exchange access, information access, and
exchange services for such access on an unbundled, tariffed basis that is equal
in type, quality and price to that provided to AT&T and its affiliates,
beginning no later than September 1, 1984.-

84. The MFJ required the BOCs to establish geographic exchange areas,  termed
Local Access and Transport Areas (LATAs), to define the areas within which BOCs
may provide telecommunications services. and between which BOCs may not provide
such services. ‘ X :

85. The LATAs also assisted AT&T and the BOCs in identifying the facilities,
personnel, systems, etc., necessary for. providing exchange telecommunications
and exchange access functions which would be transferred to the BOCs.

86. . The terms "exchange" and "LATA" are synonymous in the MFJ. -:
87. Fifteen LATAs were approved for Texas. T o R

88. Under the MFJ, the BOCs may - pot provide interexchange (interlATA)
’telecommqnications - services or information services, . manufacture
telecommunications products or customer premises equipment, or provide any other
product or . service (except exchange ‘telecommunications and exchange access
service) that is not a natural monopoly service actually regulated by tariff.

89,. The MFJ defines exchange access as -the provision of ‘exchange services for
the purpose of originating or- terminating interexchange - telecommunications,

including but not limited to the provision of network control signalling, answer

supervision, automatic calling number identification, carrier access codes,
.directory services, :testing and maintenance of facilities and the provision- of
_information necessary to bill customers.

90. Under the MFJ, exchange services are to be provided by facilities in an
exchange area for the' transmission, switching. or. routing, within .an exchange
area, of interexchange traffic originating or terminating within the exchange
area. o ‘

‘91.. The MFJ. requires that such exchange services include switching traffic
within the exchange area above the end office and delivery and receipt of such
traffic at a point within an exchange area designated by an interexchange
. carrier for the connection of its facilities with those of the BOC.

92. At 'the option of the interexchange carr%er, its connections must deliver
traffic with signal quality and characteristics equal to that provided similar
traffic of AT&T, including equal probability of blocking, based on reasonable
traffic estimates supplied by each interexchange carrier, according to the MFJ.
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93. The MFJ definition of exchange services for exchange access does not
include the performance by any BOC of interexchange traffic routing for any
interexchange carrier.

94. The Independent telephone companies are not subject to the terms of the
MFJ. '

95. The Independents may provide interLATA intrastate toll services.

96. Because of AT&T's succession to SWB's ownership of the interLATA facilities
formerly used to provide statewide toll services and because of the network
conf1gurat1on, the Independents must establish a separate re1at1onsh1p with AT&T
for prov1s1on of interLATA serv1ces '

97. The joint provision of toll service between the Independents and SWB in
Texas will be restricted to intralATA toll services.

98. The SWB toll tariffs for Texas in which all Texas exchange companieﬁ
concurred will not be effective after divestiture.

99. The sett]ement agreements providing for the d1v1s1on of interLATA toll
revenues will not be valid after divestiture.

100. AT&T is not prohibited from providing intrastate intralATA service.

101. AT&T does not presently provide intrastate intralATA service but could do
so if it ordered line-side connections from the Jocal exchange companies.

102. After January 1, 1984, all one-plus calls will continue to be routed over

the same network as it existed prior to that date; interLATA calls are AT&T's
and intralATA calls are SWB's.

103. The LATA boundaries do not affect where 0CCs may carry toll traff1c or
provide te]ecommun1cations services.

104. Because of AT&T's succession to ownership of SWB's plant and facilities
for interLATA services, the exchange companies will lose some toll revenues
which prior to divestiture provided one source of recovery of NTS costs.

105. Bypass in its narrowest sense is the origination and/or termination of a
call without the use of a local telephone company's plant.

106. In 1its broadest sense, bypass means the provision of any alternative
telecommunications facility which satisfies one or both of two goals: the

reduction of costs or the provision of enhanced technology to satisfy a specific
need.
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107. Economic bypass occurs when the cost of providing the a1ternat1‘ve.
facilities is less than the cost-based price of equal facilities provided by the
Tocal exchange company.

108. Uneconomic bypass occurs when the price of the local exchange company
facilities is set at a level so far above its cost that a competitor with higher
costs can still price its services lower than the local exchange company.

109. Theoretically, uneconomic bypass, being less economically efficient, would
not ‘occur under a system of cost-based pricjng .of Tocal exchange company
facilities.

110. Current technologies available for bxbass inc]ude_ pfivate microwave. and
radio systems, guided systems (such as coaxial cable and fiber optics),
satellite transmission'systems and atmospheric optica1,system§.

111. Each bypass technology has some serious drawbacks to its widespread use.

112. Each bybéss techno1ogy is’very expensive andiis presently economical only
for relatively large volumes of traffic.

113. Local exchénge-company reveriue is 'disproportionately concentrated in a‘
small number - of 5high volume business users which tend to be concentrated
, geographical]y.

114, Local exchange companies perceive themselves to be highly vulnerable to a
loss of the revenue _generated sby high volume business users. by means of a
competitor building a bypass system capable of handling the high volume traffic
~originating from the limited number of large users in a small geographic area.

115. The theory that uneconomic bypass poses a .danger is that once the high
revenue customers leave the network, the remaining customers must make up the
lost revenue by paying higher rates; as rates go up, more customers leave the
netwbrk, resulting in the still-fewer remaihing customers having to pay even
higher rates, sparking another loss of customers and»revenues.

'116. Thére was no evidence 1n‘this docket demonstratiﬁg that present bypass ﬁas
resulted in 1¢st revenues or than any loss of customers to bypass has caused the
rates of the‘remaining customers to increase more sharply than they otherwise
would have.

117. 'The extreme bypass scenario (the customer-abandonment, higher rates
spiral) is not likely to occur even in the long term because of the complexity
and ekpense: of bypass technologies, the long lead time for planning and
construction and the fact that even 1arge‘users which shift to bypass facilities
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*for long haul transmission are likely to remain connected to the local network
¢in order to communicate with the local community.

118. It is difficult to classify a particular technology as specifically a
bypass technology; since some users' needs may not be adequately served by
existing telecommunications services, they may turn to a wholly new service
which local exchange companies might not be providing--or be able to
provide--efficiently.

119. It makes no difference whether a 7Jocal exchange company is bypassed
economically or uneconomically, because in either instance the local exchange

company suffers a loss of revenue which must be recouped from rema1n1ng
customers.

120. Flat rate pricing of NTS costs to end users will result in the same effect
on end users as bypass by large revenue customers, because in either event, the
contribution to NTS costs provided by toll revenue will disappear.

121. Bypass is largely irrelevant at the present time to cons1derat1ons of the
proper pricing of NTS costs.

#122. Cost-based pricing cannot prevent bypass of the local excﬁange network if

the Tlocal exchange companies are unable to meet specific service requirements of
their customers.

123. The proposal that end users should pay for NTS costs in monthly flat rates

is Jjustified by its proponents on the basis of cost causat1on principles, that
is, that costs should be borne by cost causers.

124. The maxim "costs should be bornelby cost causers" does not identify actual
cost causation; it is simply a pricing principle.

125. Use of the maxim in justifying flat rate end user access charges assumes
the conclusion that local subscribers cause local exchange companies to incur
NTS costs simply by subscribing to local service.

126. Even if the assumption is accurate that subscribing to local service is
the direct cause of the NTS costs of Tocal exchange companies, the assignment of
all such costs to end users on the sole basis of economic principles of
causation is not necessarily in the public interest.

©127. The effect of mirroring at the state level the FCC's end user access

charges on the demand for local telephone service is unknown.
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128. Sharp increases in customers' flat monthly rates could lead to signiﬁ‘caht‘
customer drop-off, thereby threatening universal service. ‘ ‘

129. AN costs are eventually paid by consumers, either difect]y or indirectly.

130. There is no evidence supporting the theory that a targeted,
government-administered s‘ubsidy for the subscriber unable to pay the "true
‘economic cost” of telephone service.is a more efficient means of retaining
universal service.

131. The determination of co'sts,' or of which costs should be as‘sbigned or
allocated to which services, is arbitrary at best in the regulatory arena,
because regulation is a surrogate for market determinations of value.

132. "Assigning ‘costs on the basis of causation princibles is only one of the
many tools available to regu]atory authorities for' pricihg utility services.

133. Regulatory authorities must consider vahd soc1a‘l political, and ethical
Cissues in ratemakmg, and do not just promote economlc eff1c1ency.

134. Consumers frequently do not behave accordmg to pr1nc1p1es of economc.
ff1c1ency. ’ : :

135. It 'is 1likely that sharp increases in monthly flat lrates would not only
drwe the poorest subscribers off the network but would also prompt customers
who could afford such increases to 1eave the network if they d1d “not percewe
any add1t1ona1 value or benefit from the 1ncreased rates:

136. Customers who presently make few or no toll calls will not receive any
offsettmg benefit to h1gher monthly flat rates from the pred1cted Tower toll
rates.:

137. It is likely that ratepayers who do not make toll calls will not perceive
any value or benefit from paying a flat monthly rates for the ability to access
the toll networks; such customers could drop - off the system 'despite their
ability to pay the increased monthly flat rates.

138. Local subscribers do not have any control over the NTS costs of their
Tocal ‘loops and cannot be said to have caused such costs mere]y by becoming
local subscr1bers. ;

139. lLocal loops are not "dedicated" to individual subscribers in the same way‘
that water lines or gas lines to individual customers are dedicated; since other
subscribers can use the local loops, each subscriber is not the sole beneficiary

of his or her loop.
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g 140. Protection and promotion of universal service has been a national policy

since passage of the Communications Act in 1934,

141. The existing high level of telephone service in Texas is the result of the
traditional residual pricing approach to the setting of rates for local
telephone service.

142. Residual pricing is accomplished by first determining a telephone
company's statewide revenue requirement, then designing rates to insure that
Tocal subscribers pay as low a rate as possible.

143. One rate design technique is to put more of a revenue burden on business
service, terminal equipment and other vertical services-such as Touch-Tone and
Custom Calling features than on residential service.

144. Pricing business Tocal exchange rates higher than residential rates is
based on the concept of "value of service," that is, that those who receive the
greater benefit ought to pay more. '

145. Intrastate toll rates have been set so that revenue from that service
Dgxceeds its incremental unit cost and thereby contributes revenue that otherwise
would have had to come from local flat rates.

146. This Commission has continued to price Tocal exchange service residually
in order to retain universal service.

147. In fashioning an access charge plan for Texas, this Commission wmust
consider the effect on universal service of not only any interstate end user

access charges mandated by the FCC but also the mirroring of such end user
access charges at the intrastate level.

148. Implementation of intrastate end user access charges in 1984 is a threat
to universal service in Texas.

149. Local subscribers are not the sole beneficiaries of their Tlocal Tloop
facilities.

150. The value of the telecommunications network resides in its ubiquitous,
integrated presence. ' '

151. - NTS cost recovery mechanisms should be based on an analysis of the use and
benefit of the telecommunications network.

152. Interexchange carriers are customers of the local exchange companies.
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153. Interexchange carriers need and use the local exchange network to
originate and terminate the interexchange traffic they carry.

154. Without the Tocal exchange network already in place, competition in the
interexchange markets would not exist. '

155. The cost of duplicating the local exchange network is inestimable.

 156. The value derived by interexchange carriers from the presence of the 1oca1
exchange network is nothing less than their ability to exist at all.

157.° ‘The use which interexchange carriers make of the local exchange fetwork is
fundamentally different from the use made by other business customers such as
department stores, because interexchange carriers--unlike debaftment Stores--uee
the local exchange p1ant to - originate and terminate interexchange
te1econmun1cat1ons traffic. o T IRR

158. Interexchange carriers use local eXchange'p1ant in offering the end-to-ehd
toll services on which they make a prof1t therefore, the value they derive from
such use ‘is substantial. R '

159. The value of the local exchange rietwork to interexchange carriers is nbt.

only more than zero, it is more than the costs those carr1ers impose by v1rtue
of their own 1nterconnect1ons. ' :

160. Access is a two-way street: not only do subscribers have ‘access to the
interexchange carriers' network, the 1nterexchange carriers have access to the
subscribers. ’

161. It is not unreasonably dﬁscriminatdry, unjust or unfair to require all
interexchange carriers to share the NTS costs of the local exchange plant to
which they have access, which they use to offer and sell their own services and
for which many presently pay nothing above their own NTS costs.’ '

162. Interexchange carriers benefit directly from the high rate of subscription
to local service fostered by the ratemiking principles employed by this
Commission, since that has created a large pool of potential customers for
interexchange carriers' services. ' '

163. Any increase in monthly flat rates which would cause a substantial number
of subscribers to leave the system--for whatever reason--reduces the value of
the network as an integrated whole. ’ “

164. AN subscr1bers--but especially interexchange carr1ers--benef1t from each
additional subscriber loop because that loop can be used by all interexchange
carriers and local subscribers.
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165. The interexchange carriers market and sell their services on the
assumption that the existing, integrated network is available to their customers
to originate and terminate interexchange calls.

166. Under the present NTS cost recovery structure in Texas, toll rates for
AT&T and for the local exchange companies recover part of the total NTS costs of
local exchange companies; the rates paid by OCCs recover the NTS costs of only
their own interconnections.

167. The present NTS cost recovery structure in Texas resu]ts_in interexchange
carriers paying different rates for similar or identical use of local exchange
plant and facilities. ‘

168. The record in this case does not support the contention that the present
price differential between OCCs and the traditional toll partnership must be
maintained until equal access is available in order to preserve and protect
competition in the toll markets.

169. Competition will benefit only those Texans residing in high-density,
high-traffic areas who make enough toll calls each month to justify the monthly
subscription price most 0CCs charge.

170. Texas customers who db not reside in high-density, high-traffic areas or
who do not make enough toll calls each month to recoup the ﬁubscrﬁption fee will
not benefit from competition in the interexchange markets.

f ,
171. Under the present pricing scheme, each time subscribers place calls over
0CC facilities, they avoid paying the NTIS cost support built into the toll rates
for AT&T/SWB/Independents that customers without a choice of interexchange
carriers must pay.

172. 0OCC rates do not include the same contribution to NTS costs as the toll
rates of AT&T, SWB and the Independents, even though their use of local exchange
plant and facilities is functionally identical.

173. 0CCs receive predominantly line-side connections, which are local-grade
access; these connections are Feature Group A (FG—A)'access.

174. AT&T receives predominantly trunk-side, or toll-grade, connections; this
is called Feature Group ¢ (FG-C).

175. TFeature Group A access requires OCC customers to input 22 to 24 digits,
compared to the 8 to 11 digits AT&T customers dial.
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176. 0CC customers must have push-button or tone access; rotary dial telephones

cannot access an 0CC switch because FG-A cannot transmit dial pulse signals to
the 0CC switch.

177. AT&T customers can reach ife‘ switches with either rotary dial or
push- button telephones because FG ¢ can transm1t both types of s1gnals.

178. 0CCs' FG-A connections cannot provide automatic calling number
jdentification (ANI), thus requiring OCC 'customers to input a personal
identification number (PIN) for billing purposes. '

-179. AT&T receives automatic number identification through its FG-C
interconnection.

180. OCCs incur additional holding time on cal]s because of the extra digits
0CC customers must input. :

181. Because of lack of ANI on FG-A interconnections; 0CCs cannot identify from
- which central office its customers are calling, making traffic forecasting
difficu]t. ’ :

"182. Use of PINs increases the 1likelihood of fraudulent use of 0CC facilities
and of uncollectibles due to fraud.

183. OCC wuncollectibles are higher ~than those for carriers with FG-C
interconnections.

184." The FG-A interconnection cannot provide Answer Supervision, whieh triggers
the timing and billing mechanism; FG-C can provide Answer Supervision.

185, The transmission performance of FG-A access is inferior to FG-C access in
terms of noise, echo and loss, requiring OCCs to incur additional expense for
cond1t1on1ng equ1pment

186. Feature Group B (FG-B) is a trunk-side interconnection available to 0CCs,
providing both direct and tandem routing.

187. The FG-B interconnection is not an offering with uniform availability of
features. ' ' -

188. The FG-B-Tandem employs local trunking and switching, requiring.
conditioning equipment to compensate for increased noise and echo; FG-B-Tandem
also requires OCC customers to input the extra digits for their PINs.
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?189. ANI is not available under FG-B-Tandem, nor can an OCC switch be accessed
“from a rotary dial telephone with FG-B-Tandem.

190. Feature Group B-Direct (FG-B-Direct) will allow access to an OCC switch
from rotary dial telephones.

191. ANI is available under FG-B-Direct, but in a different Eigna11ing format
than with FG-C access, thus increasing holding time for OCCs.

192. The type of routing available under the FG-B offering--tandem or
direct--is determined by the facilities available in each end office.

193. An OCC operating in a large metropolitan area could offer only some of its
customers the convenience of access from rotary dial telephones and ANI,
depending on the equipment in the end office from which calls originate.

194. In some instances, conversion to the FG-B offering will require some steps
inconsistent with those necessary to convert to equal access--Feature Group-D--
when it becomes available beginning in September 1984,

195. Although it is presently available to OCCs, FG-B has serious drawbacks for

0CCs because of the non-uniformity of the features such as ANI and rotary dial
access.

196. Even though some FG-B interconnections can provide superior transmission
and some desirable features, the non-uniformity of FG-B makes it less desirable
than FG-A.

197. Because of the non-uniformity of the FG-B offering, it is not reasonable
to expect that OCCs should convert to FG-B; OCCs have not voluntarily elected to
continue subscribing to a less desirable interconnection.

198. The quality of transmission, the uniformity of services and features and
the availability in every end office of FG-C make it a superior form of
interconnection; AT&T is the only interLATA carrier with FG-C interconnections.

199. As the only interLATA carrier offering one-plus dialing, AT&T receives a
substantial advantage over the 0CCs. )

200. AT&T is the only interéxchange carrier with ‘access to all Texas
subscribers, since it can be accessed by both rotary dial or push-button
telephones.

201. Local subscribers choose rotary dial telephones rather than push-button
telephones for a variety of reasons.
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202. For 'OCCs with FG-A" to be able to serve rotary dial customers on an
originating basis, the OCC or the customer will have to incur the cost of
providing the equipment (push-button telephone or tone generator) necessary to
access an OCC switch via FG-A.

203. ATRT's ability to serve rotary dial customers on an originating basis
through FG-C provides it with a significant advantage over 0CCs with FG-A.

204. AT&T can provide intralATA toll services through FG-A interconnections.

205. AT&T is.the only interexchange carrier-in some ‘Texas‘markets, which is
also an advantage to AT&T.

206. The proper comparison for determining whether AT&T enjoys a superior form
of access is between FG-A and FG-C; the evidence in, this record . demonstrates
that FG-C is in fact a superior form of interconnection and is available only to
AT&T on an interlATA basis.

207. Because AT&T enjoys a superior form of interconnection, it should pay a

"premium for that access. -

208. The premium should be phased out as equal access becomes available to aﬂ.

interexchange carriers.

209. The premium should apply only to AT&T's FG-C -interconnections, not its
line-side or FG-A interconnections. :

-210. The FCC's premium mechanism is reasonable, since it phases out as equal
access becomes available, and should be mirrored in Texas.

211. Some telephone services may be provided over the facilities of more than
one exchange company.

212.. The primary objective of a pooling and settlements process is the
promotion of uniform tariffed statewide rates to customers _for services provided

by more than one exchange company.

213. The result of uniform tariffed rates is that regardless of the originating
Tocation of a call, the same distance- and time-sensitive rate applies.

214, Common tariffed rates are  developed on the -

average cost of the
participating companies. : : : : .

215.  Participating companies share in thg" toll revenues on the basis of their
settlement contracts. ’
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*216. Without a pooling and settlements process, it is possible that all other
7things being equal (time of day, duration, etc.) the direction of a call
completed over the facilities of more than one exchange company would determine
its cost and therefore the rate.

217. The pooling and settlements compensation mechanism assures customer
understanding and eliminates the dincentive for “code calling," by which
customers signal each other in crder to achieve the lowest rate on toll calls.

218. Since local exchange companies _cannot ‘determine the dintralATA/interLATA
nature of OCC traffic (because of the line-side connection), all OCC traffic
will be considered interLATA, to which access charges apply, even though it may
be wholly intralATA. o ‘

219. A1l intrastate intralATA toll NTS costs should not be assigned to
intrastate interLATA access. The portion of intrastate intralATA toll NTS costs
of local exchange companies currently being recovered from the intralATA toll
pool should remain at the same level as under the interim order in this docket.

220. Local flat rates on the average already recover more than half the NTS
costs of the Tocal exchahge companies.

221. The operations and revenues of the Independents have been directly
affected by AT&T's divestiture of SWB; high cost, low density companies are
affected most by the disruption in the toll- revenue stream caused by
divestiture. ‘

222. Nothing in the record in this docket supports the contention that local
exchange rates for the small telephone companies which have never filed rate
cases before this Commission should have increased.

223. Texas telephone companies have some of the greatest extremes of operating
costs and densities as exist anywhere in the nation.

224. Terminatiqn of intralATA toll pooling "and settlements' could result in
unforeseen negative consequences, such as causing some smaller telephone
companies to go out of business; therefore such termination should not be
undertaken without further investigation..

225. Rather than' risk the loss of any local exchange company, intralATA toll

pooling and settlements should continue through 1984 and 1985 while the
investigation proceeds.

226. Only a few local exchange companies have any occ interconnections.,



Docket No. 5113
Restated Findings of Fact
and Conclusions of Law

227. Any increase in intrastate toll rates to recover NTS costs (rather than an

increase in local flat rates) has worked to the advantage of the 0CCs, since
their enterprises  afé based on ‘their ability to underprice the end-to-end toll
services of the traditional toll partnership.

-228. The staff's recommendation that intralATA intrastate toll settlements

should be based on return on equity deserves further 1nvest1gat1on before be1ng
‘e1ther rejected or implemented. '

229. Implementing an access charge structure at parity, with some
modifications, . is equitab1e for all interexchange'carriers and causes the least
'd1srupt1on to the operat1ons of the Tocal- exchange compan1es and to the high
level of universal service in Texas.

230. Implementing an access charge structure ‘as recommended herein has the
‘advantage of being available relat1ve1y quickly because it uses parity. rates for
" recovery of traffic sensitive costs and for. some non- traff1c sensitive costs..

231, Texas aécess rates should be based on Texas costs, but until such costs
are developed, it is reasonable to implement an access charge structure and
rates mirroring (with some exceptions) the FCC[s‘ac;ess.charge plan.

232. Under the present pricfng scheme, interexchange carriers contribute to NTS
cost recovery at widely varying levels. - '

233. Implementing a parity access change sfructure, with some modifications,
will require all interexchange carriers to contribute equitably to NTS cost
recovery.

234. Implementing a parity access charge stfucture; with some modifications,
will prevent the potential underrecovery of exchange company access revenue

requirements due to m1sreport1ng the Jur1sd1ct1on of 1interexchange carrier
traffic.

234a. Non-recurring charges should not be asse$sed for changes from one Feature
Group to another. ‘ '

234b. The FCC-ordered tariff provisions regarding special construction shonld be
implemented on a parity basis in Texas.

234c. The FCC-ordered tar1ff prov1sxons regard]ng presubscr1pt1on

shou]d, be
1mp1emented on a pamty basis in Texas. . . ‘

235. The Interexchange Carrier Access Charge (ICAC) rate element will replace
the end user access charge rate e1ement at the intrastate level and -should be
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. discounted to the OCCs on the same basis as the mirrored Carrier Common Line
(CCL) rate element.

236. The ICAC functions as a substitute at the Intrastate level for end user
access charges, but may or may not recover the same revenue as would mirrored or
parity end user access charges. '

237. Under the Interim Order in this docket, the Tlocal exchange companies
calculated the ICAC as a minute-of-use rate.

238. Because the companies have already calculated and imposed the ICAC on a
minute-of-use basis and are familiar with the procedure, continuation of that
procedure pursuant to the final order herein is reasonable.

239. The consequences of terminating and continuing toll pooling and other
issues related to toll pooling deserve further investigation.

240. In the absence of Texas-specific cost data, it is reasonable to use
" separations methodologies to identify the intrastate access revenue requirements
of the local exchange companies because it is consistent with use of separations
methodologies to identify other intrastate revenue requirements.

241. Because the local exchange companies are not presently pooling revenues
from premium access and from mirrored traffic sensitive charges for the High
Cost Factor under the interim access charge tariffs in this docket, the
continuation of non-pooling of TS access charges is reasonable. {

242.° Only the Interexchange Carrier Access Charge (ICAC) should be pooled.

243. The ICAC revenue pool should be separate from the intrastate intralATA
tol11 revenue pool. '

244, The calculations of the access revenue requirements and the access tariffs
of the independent local exchange companies should be reviewed in a second phase
of Docket No. 5113 to insure that they comply with the final Order in Phase I of
Docket No. 5113. '

245. Because the largest access revenue requirements will be associated with
the largest exchange companies (GTSW, Centel, Continental and United/Palo
Pinto), the calculations of their access revenue requirements and their access
tariffs should be reviewed in separate hearings to insure that they compTy with
the final Order in Phase I of Docket No. 5113.

246. The access revenue requirement for SWB will be determined as part of its
pending rate case, Docket No. 5220.
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247. The calculations of the access revenue requirements and the access tariffs
of GTSW, Centel, Continental and United/Palo Pinto can be more easily reviewed
in hearings separate from each other.

248. The calculations of the access revenue requirements and the access tariffs
of all other exchange companies can be reviewed in one hearing, or in two

hearings divided between cost settlement companies. and Average Schedule
settlement companies.

249, Access revenue requirements should be developed using.as -the test period
ca]endar‘ year - 1983. The rate of return used to- calculate. access. revenue
requirements should be each local exchange company's actual._earned return on
tol1l for 1983, but no greater than the 12.3 percent industry return used
pursuant to the interim order in this docket. The pooled or . industry ICAC
should be redetermined considering 1) any increase in toll revenues due to the
company's concurrence in the increased intralATA toll rates determined in Docket
No. 5220; 2) any reduction in Southwestern Bell's ICAC revenues determined in
Docket No. 5220; and 3) any increase in private line revenues due to- the
company's concurrence in the increased intralATA private line rates determined
“in Docket No. 5220. | '

250. Twenty days from the date of the final Order herein is a reasonable amount'

of time to allow the local exchange companﬁes to develop their access revenue
requirements'qnd‘tariffs and to establish the ICAC pool.

251. The new interim access tariffs should be allowed to go into effect,
otherwise there will be no mechanism in place by which local exchange carriers
can be compensated by interexchange carriers which use the local exchange plant.

252. Refunds should be calculated by the local exchange companies for each
customer based on the difference between the total access charges paid under the
interim tariffs in this docket and the total access charges which would have
been\paid under the final Order in Phase Il of this docket.

253. Refunds of interim access charges should be determined in Phase II of this
docket.

254. If the new tariffs result in accéss charges which are higher than the
interim access rates, the new rates should not be retroactive to January 1,
1984. ’

255. The new interim tariffs should be allowed to go into effect after review.
and approval by the examiners since there will be an opportunity in Phase II of
Docket No. 5113 to review the calculations of the independent companies' access
revenue requirements and their access tariffs to insure that they comply with

the final Order in Phase I of Docket No. 5113.
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256. Access charges should not apply to interconnections provided to radio
'Zbonmon carriers (RCCs) at the present time.

257. It 1is reasonable for local exchange companies to continue the Special
Access tariffs approved under the interim order in this docket rather than
reverting to the private line tariffs.

B. Conclusions of Law

1. The Commission has Jjurisdiction over the issues presented in this docket
pursuant to Sections 2, 16, 18, 37, 38 and 42 of the Public Utility Regulatory
Act, Tex. Rev. Civ. Stat. Ann. art. 1446c (Vernon 1980) as reenacted 1983 Tex.
Sess. Law Serv., ch. 274, §1, at 1258 (Vernon), hereinafter cited as "PURA."

2. This docket was properly - conducted as a contested case pursuant to
Sections 3(2), 13, 14, 1l4a, 15 and 16 of the Administrative Procedure and Texas

,Reg1ster Act, Tex. Rev. Civ. Stat. Ann. art. 6252- 13a_(Vernon Supp. 1983),
hereinafter cited as "APTRA." ’ ‘ '

3. Nothing in the FCC's Access Charge 0rder§ in CC Docket No. 78-72, In the
Matter of MTS and WATS Mérket Structure, and CC Docket No. 83-1145, ‘In the
‘ Matter of Investigation of Access and Divestiture Related Tariffs, or in the
¥ Modification of Final Judgment, United States v. AT&T, 552 F.Supp. 131
(D.D.C. 1982), aff'd. sub. nom. Maryland v. United States, 103 S.Ct. 1240
(1983), requires this Commission to investigate the issues in this docket,
likewise, nothing in the Access Charge Orders and the MFJ prohibits this
Commission from investigating the issues herein.

4. The Commission has authority under PURA Section 2, 16 and 18 to investigate
the effects of the MFJ and the Access Charge Orders on Texas telephone utilities

and to take any action necessary to insure that the rates and serv1ces of Texas
telephone utilities are just, fa1r, and reasonable.

5. ~Under PURA Section 42, this Commission has the authority to conduct an
investigation of the reasonableness of ‘existing rates and, if the existing rates
are found to be unreasonable or in violation of any provision of law, to
establish different, more reasonable rates. See, Complaint of GTSW, Docket
No. 3957, 8 P.U.C. BULL. 459, 474 (May 19, 1983).
6. The fact that telephone company rates may be affected as a result of these
proceedings does not transform this docket into a rate case to be conducted
. under PURA Section 43. See, Complaint of GTSW, id.
we . .

7. The fact that important statewide pph’cy issues may be addressed in. this
docket does not make this a rulemaking proceeding under APTRA Section 5. See,
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Public Hearings of the Public Utility Commission of Texas on the Cost of Serviee.
Ratemaking Standards of §11(d)(1) of the Public Utility Regulatory Policies Act °

of 1978, 16 U.S.C. 82601, et seq., Docket No. 3437, 7 P.U.C. BULL. 250
(August 20, 1981).

8. The APTRA provides only minimum standards of uniform practice and procedure
before state agencies; nothing in the APTRA prohibits an agency from imposing
its own more stringent procedural safeguards.

9. Assuming“arguendo that this docket is a rulemaking proceeding, the -APTRA
requirements that agencie§ give notice to interested persons and provide them an
opportumty to submit data, views or arguments have been met 1n conductmg this
docket as a contested case pursuant to APTRA.

10. This Commission has inherent discretion in decvid‘ing whether to proceed by

general rulemaking or by ad hoc adJud1cat1on, since there is no statutory
mandate to the contrary. '

" 11. The requirement of PURA Sectwn 42 that reasonable notice be given has been
‘met in this docket.

"12. SWB may not provide interLATA services; the Independents are not so’
restricted. ) '

13. AT&T may provide intralATA services.

14. The 0CCs presently provide both intralATA and interLATA. services; the MFJ
does not restrict where they may serve.

15. The OCCs' operations in Texas are not regulated by the State of Texas; 0CCs
may enter and leave markets'and set their own rates at will.

16. The MFJ prohibits a Division of Revenue process between SWB and AT&T.

17. Because SWB can no longer provide intrastate interLATA toll services, the
SWB toll tariffs in which all exchange compames concurred were no longer valid
after divestiture.

18. Because SWB can no longer provide intrastate InterLATA toll services and
because of AT&T's succession to ownership of SWB's plant and facilities for
providing interLATA services, the settlement. agreements between SWB and the
Independents were not valid after divestiture. ‘
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.19, Even if subscribing to local exchange service is the direct cause of the

.NTS costs of local exchange companies, the assignment of all NTS costs to end

users on the basis of economic efficiency is not necessar11y in the public

interest.

20. Regulatory ~authorities are concerned with more than the promotion of

.economic efficiency in designing rates; they must also consider valid social,

political and ethical goals.

21. Universal telephone service in Texas‘remains a valid ratemaking principle
of this Commission under PURA; residual pricing of local service and value of
service pricing are two methods of promoting and preserving universal service.

" 22. Because -implementation of end user access charges presents a threat to

universal service in Texas, such charges are not in the public interest.

23. This Commission cannot control whether the FCC will implement end user
access charges as a mechanism for recovering interstate toll related costs;
however, in carrying out its statutory mandate to protect and promote the public
interest in having adequate and efficient telecommunications service available

to all citizens of the state at just, fair and reasonable rates, this Commission
. must consider the effect on universal service of both interstate end user access

charges and mirrored intrastate end user access charges.

24. The use interexchange carriers make of: the local exchange network is
fundamentally different from the use made by other business customers, as set

“forth in Findings of Fact Nos. 153, 157 and-158; therefore, it is-reasonable to

establish interexchange -carriers as a distinct class of customers pursuant to

 PURA Section 37.

25. Because of. the way fin ‘which interexchange carriers utilize the. local
exchange network and because -the value of the local exchange network to
interexchange carriers is substantial, as set forth in Findings of Fact Nos. 149
through 165 inclusive, it does not violate PURA Section 38 to require all
interexchange carriers to contribute to the NTS costs of local exchange
companies in excess of the costs interexchange carriers themselves impose under
a value of service pricing concept, so long as such contribution is equitable as
among the members of the interexchange carrier customer class.

26, It is .not unreasonably 'discriminatory, unjust or unfair to require all

.. interexchange carriers to share equitably the NTS costs of the local exchange‘

network.

27. The present NTS cost recovery structure in Texas s in violation of PURA

Sections 38 and 45 because within the class of interexchange carriers, 0CCs
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receive an unreasonable preference and AT&T is unreasonably prejudiced in that ‘

0CCs do not contribute to any NTS costs other than their own and AT&T does so
contribute.

28. The present NTS cost recovery structure in Texas results in interexchange
carriers paying different rates for similar or identical use of local exchange
plant and facilities in violation of Sections 38 and 45.

29. The Commission is not required to preserve competition at the risk of
sacrificing universal service; instead the Commission must balance the. goals of

the PURA in achieving a reasonable--not a perfect--resolution of the issues in
this docket.

30. The preservation and promotion of universal service remains the paramount
policy consideration of the Commission.

31 T\hei Commission can reasonably elect to impTement a plan which preserves
universal service in a manner which causes the least customer impact and can
‘reasonably conclude that preserving universal service for several million local
ratepayers must take priority over the protection of the competitive enterprises
of the relatively few interexchange customers. ‘

32. The fact that some interexchange carriers' rates have in the past been set
at levels which yield inequitable contributions to NTS cost recovery does not
give those interexchange carriers a vested right to those rates. No customer
has a vested right to any particular rate; all customers have the same right- to
rates that are just and reasonable under PURA Section 38.

33. Pursuant to PURA Section 45, AT&T cannot lawfully be the only interexchange
carrier contributing to NTS cost recovery; all interexchange carriers must
contribute equitably.

34. Because AT&T receives a superior form of interconnection as set forth in
Findings of Fact Nos. 173 through 206 inclusive, it is neither unfeasonab]y
discriminatory -nor unreasonably prejudicial under PURA Sections 38 and 45 to
require that AT&T pay a premium for such access.

35. It is appropriate to assess a premium for superior interconnection only
against AT&T's FG-C (trunk-side) interconnections and not its FG-A (line-side)
interconnections.

36. It is appropriate to phase out the premium charge to AT&T as equal access
becomes available to all interexchange carriers.
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37. A1l intrastate intralATA toll NTS costs should not be shifted to intrastate

“interLATA access. It is.reasonab]e to allow the intrastate intralLATA toll NTS

costs of local exchange companies to continue to be recovered from the intralATA
toll pool at the same level as under the interim order in this docket.

38. Because termination of . intralATA toll pooling might have negative
consequences, it s reasonable to allow 4intralATA toll pooling to continue

through 1984 and 1985 in order. to brotect universal service.

39. Until Texas-specific cost data are available, it is reasonable to determine

“access costs using separations methodologies because it is consistent with the

way other “intrastate costs are determined.

40. Implementation of intrastate access charges mirroring the structure and
rates (with some changes) developed by the FCC for interstate access charges is

_reasonable because it is available for use relatively quickly, will require few

changes in order to be implemented in Texas and because it will result in a rate
structure  for  interexchange carriers which is neither unreasonably
discriminatory against AT&T nor unreasonably preferent1a1 in favor of other
interexchange carriers.

41. The Interexchange Carrier Access Charge (ICAC) is a reasonable substitute
for end user charges because it requires the interexchange carriers using local

exchange plant to originate and terminate interexchange calls to share in the
NTS costs of that plant.

42. It s reasonable to continue calculating and assessing the ICAC on a
minute-of-use basis rather than as a flat monthly rate based on the number of
subscribers of each interexchange carrier because it 1is a more accurate
reflection of the interexchange carriers' use of local exchange plant and it
requires no alteration of the interim methodology.

43. Because of - the unknown effects of termihating intralATA toll pooling,. an
investigation of such pooling is necessary to determine whether it should
continue and, if so, in what manner; the Commission has the authority to conduct
such an investigation pursuant to PURA Sections 2, 16 and 18.

44. The Commission has authority to engage a consultant to direct the Tlocal

fexthange companies in conducting cost studies to identify all intrastate costs,

both TS and NTS, for local, intralATA and interLATA services, pursuant to PURA

"Sections 2, 16 and 18.

45. The  procedures recommended in Findings of Fact Nos. 229 through 257
inc]usiye for developing, implementing and reviewing the access tariffs
pursuant to the final Order herein are.reasonable and appropriate because they
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allow interested parties to participate in the review of the access revenue
requirements and the access tariffs while allowing the local exchange companies
a mechanism for assessing the interexchange carriers on an equitable basis for
their use of local exchange plant.

46. A1l relief not affirmatively granted herein should be denied.
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DOCKET NO. 5113

PETITION OF THE PUBLIC UTILITY
COMMISSION OF TEXAS FOR AN INQUIRY
CONCERNING THE EFFECTS OF THE MODIFIED

] PUBLIC UTILITY COMMISSION
|
FINAL JUDGMENT AND THE ACCESS CHARGE s
|
!

OF TEXAS

ORDER UPON SQUTHWESTERN BELL TELEPHONE
COMPANY AND THE INDEPENDENT TELEPHONE
COMPANIES OF TEXAS

ORDER

On May 14, 1984, the Public Utility Commission of Texas entered an Order in
the above-styled and numbered docket. Motions for Rehearing were filed by the
General Counsel, AT&T Communications of the Southwest, Inc., U. S. Telephone, ’
Inc., Texas Association of Long Distance Telephone Companies (TEXALTEL), GTE
Sprint Communications Corporation and MCI Telecommunications Corporation. -
Replies to the General Counsel's- Motion for Rehearing were filed by General
Té]ephohé Company of the Southwest, Continental Telephone Company, Texas
Statewide Telephone Cooperative, Inc., Lufkin Telephone Exchange, Conroe
Telephone Company and Alto Telephone Company, Brazoria Telephone Cpmpany,v
Byers/Petrolia Telephone Company, Inc., Lake Dallas Telephone ‘Comphhy, Inc.,
Muenstér Telephone Corporation of Texas and Community Te]ephoné Co., Inc., and
ATET Communications of the Southwest, Inc. In a public meeting at its offices
in Austin, Texas, the Public Utility Commission of Texas has considered said
Motions and Replies, and hereby issues the’fo11owing Order:

‘'l.  The Motion for Rehearing of the General Counsel is GRANTED insofar as
it requests the Commission to clarify its Order of May 14, 1984, by more clearly
stating'how each company's access revenue requirement will be determined, and -
Paragraph 7. a, of that Order 1is hereby amended to read as follows:
"7. a. Because the‘purpose of the access revenue requirement is to replace lost
toll revenue, it' is appropriate to wuse traditional toll settlements
methodologies in calculating the access revenue requirement. Access revenue
' requirements should be developed using as the test period calendar year 1983;

" the rate of return used to calculate access revenue requirements should be each
Tocal exchange company's actual earned return on toll for 1983, but no greater
than the 12.3 percent industry return used pursuant to the interim order in this
docket. The access revenue requirement shall be determined further by using the
known and measurable changes as set forth in the Order of December 22, 1983.

" The pooled or industry ICAC should be redetermined considering 1) any increase
in toll revenues due to the company's concurrence in the increased intralATA
toll rates determined in Docket No. 5220; 2) any reduction in Southwestern
Bell's ICAC revenues determined in Docket No. 5220; and 3) any increase in
private line revenues due ‘to the company's concurrence = in the increased
intralATA private 1iné rates determined in Docket No. 5220.

Finding of
Fact No. 249 is therefore amended to read as follows:

'Because the purpose of
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the access revenue requirement is to replace lost toll revenue, it is
appropriate to use traditional toll settlements methodologies in calculating the
access revenue requirement. Access revenue requirements should be developed
using as the test period calendar year 1983; the rate of return used to
calculate access revenue requirements should be each local exchange company's
actual earned return on toll for 1983, but no greater -than the 12.3 percent
industry return used pursuant to the interim order in this docket. The access
revenue requirement shall be determined further by using the known and
measurable changes as set forth in the Order of December’ 22 1983. The poo]ed
or 1ndustry ICAC should be . redetermined cons1der1ng 1) any increase in toll
revenues due to the company's concurrence in the 1ncreased ntralATA toll rates
determined in Docket No. 5220 2) any “reduction in Southwestern Bell's 1cac
revenues determined in Docket No. 5220; and 3) any ‘increase in private line
revenués due to the company s concurrence in the 1ncreased intralATA pr1vate
11ne rates determlned in Docket No. 5220. '"‘

-2, Point 13 of U S Tel's Motion for Rehear1ng is GRANTED in part and‘
the Comm1ss1on s May 14, 1984 Order in this “docket - 1s hereby amended ‘by adding
Paragraph 7. i., which shall read as fo]lows "7. i. Southwestern Be11 Telephone

" Company shall refund to any 1nterexchange carrier any reduction of the interim
pooled 1CAC charge as may be finally determined in Phase IT of Docket Ne. 5113.
Such refund shall not affect Southwestern Bell's portion of the total statewide
ICAC pool as determined in Docket No. 5220. Finding of Fact No. 252a is hereby
added and shall be read as follows: ;252a. Southwestern Be]] Telephone Company
shall refund to any interexchange carr1er any reductlon of the interim pooled
ICAC charge as may be f1na11y determined 1n Phase II of Docket No. 5113. Such

refund sha11 not affect Southwestern Bell's port1on of the tota] statew1de "ICAC
pool as determ1ned in Docket No. 5220 tn

3. Paraoraph 6. f. is hereby added to the May 14; 1984, Order of the
Commission and shall read as follows: _ "6.f. The InterLATA Special Access
tar1ffs .and the IntralATA Private Line tariffs of the independent local exchange
compan1es should include the surrogate surcharge except to customers who are
certified as exempt from said surcharge by the FcC. Finding of Fact No. 234d is
therefore. added and shall read as follows: '234d. The InterLATA Special Access
tariffs and the IntralATA Private Ljne.tariffs of the independent local exchange
companies shou}d include the surrogate ‘surchage except to customers who are
certified as exempt from said surcharge by the FCC.'"

4., ‘Point XI of AT&T Communications'-Motion for Rehearing is GRANTED, and
Paragraph 16 of the May 14, 1984, Order of the Commission is hereby amended-to
- read as follows: “16. The motions of MCI and U. S. Tel to strike from the .
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record the exceptions filed by Charles D. Land on behalf of Lufkin Telephone
Exchange, Conroe Telephone Company and Alto Telephone Company are GRANTED; the

motion of AT&T to include said exceptions in the record as an offer of proof is
GRANTED. "

5. A1l otﬁer relief réquested in the Mo£ion§ foé»ReLearing is DENIED.
6. A1l other motions for relief are DENIED.
SIGNED A'I; AUSTIN, TEXAS on this the’élLéﬂ da)} of July, 1984.

PUBLIC UTILITY 60MMISSfON OF TEXAS

(/ALAN R. ERWIN °

- SIGNED:

Y
DR
S

- ,, o - :
‘ : S SIGNEDQ ‘/Qﬁaﬁ_/

s Ve, e
PEGGY ROSSON®

ATTEST:

71{ &u ZQM[JMM

RHONDA”COLBERT RYAN
SECRETARY OF THE COMMISSION

ns
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DOCKET NO. 5113

PETITION OF THE PUBLIC UTILITY
COMMISSION OF TEXAS FOR AN INQUIRY
CONCERNING THE EFFECTS OF THE
MODIFIED FINAL JUDGMENT AND THE
ACCESS CHARGE ORDER UPON SQUTHWESTERN
BELL TELEPHONE COMPANY AND THE
INDEPENDENT TELEPHONE COMPANIES

OF TEXAS

PUBLIC UTILITY COMMISSION
OF TEXAS

St I B S Bt Bt

" ORDER

On July 2, 1984, the Commission entered an Order in the above referenced
docket ruling on Motions for Rehearing filed by various parties to the docket.
Subsequently, Second Motions for Rehearing were filed by GTE Sprint Communications
Corporation, AT&T Communicatiﬁns of the Southwest, Inc., MCI Telecommunications
Corporation, TEXALTEL, and U.S. Telephone, Inc.

In public meeting at .its offices in Austin, Texas, the Public Uti]ity
Commission of Texas has corisidered the said Second Motions for Rehearing and finds
the points urged therein to be without ‘merit. Said Second Motions for Rehearing
are DENIED.

oo

SIGNED AT AUSTIN, TEXAS, on this the /1 day of August, 1984. .

PUBLIC UTILITY COMMISSION OF TEXAS

SIGNED:

SIGNED:

SIGNED: W —
PEGGY SON

ATTEST
{{—&477L6{;L C 0(:L*CL1% Z(Zﬁc/L_—/’
RHONDA COLBERT RYAN \

SECRETARY OF THE COMMISSION U
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