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Statewide agencies and regional agencies that extend into four or more counties post

meeting notices with the Secretary of State.

Meeting agendas are available on the Texas Register's Internet site:
http://www.sos.state.tx.us/open/index.shtml

Members of the public also may view these notices during regular office hours from a
computer terminal in the lobby of the James Earl Rudder Building, 1019 Brazos (corner
of 11th Street and Brazos) Austin, Texas. To request a copy by telephone, please call
512-463-5561. Or request a copy by email: register@sos.state.tx.us

For items not available here, contact the agency directly. Items not found here:

e minutes of meetings

e agendas for local government bodies and regional agencies that extend into fewer
than four counties

e legislative meetings not subject to the open meetings law

The Office of the Attorney General offers information about the open meetings law,
including Frequently Asked Questions, the Open Meetings Act Handbook, and Open
Meetings Opinions.

http://www.o0ag.state.tx.us/open/index.shtml

The Attorney General's Open Government Hotline is 512-478-OPEN (478-6736) or toll-
free at (877) OPEN TEX (673-6839).

Additional information about state government may be found here:
http://www.texas.gov

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a
disability must have equal opportunity for effective communication and participation in
public meetings. Upon request, agencies must provide auxiliary aids and services, such as
interpreters for the deaf and hearing impaired, readers, large print or Braille documents.
In determining type of auxiliary aid or service, agencies must give primary consideration
to the individual's request. Those requesting auxiliary aids or services should notify the
contact person listed on the meeting notice several days before the meeting by mail,
telephone, or RELAY Texas. TTY: 7-1-1.
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THE

qOVERNOR

As required by Government Code, §2002.011(4), the Texas Register publishes
executive orders issued by the Governor of Texas. Appointments and proclamations
are also published. Appointments are published in chronological order. Additional

information on documents submitted for publication by the Governor’s Office can be obtained by calling (512) 463-1828.

Executive Order
RP 74
Relating to Rescinding Certain Previous Executive Orders

WHEREAS, by virtue of the power and authority vested in me by the
Constitution and laws of the State of Texas, | have previously issued
Executive Orders Nos. RP 19, RP 24, RP 61, RP 63, RP 65, and RP
66; and

WHEREAS, each of these executive orders, by virtue of its own terms,
remains in effect and in full force until modified, amended, rescinded,
or superseded by me or by a succeeding Governor; and

WHEREAS, | have now determined that these executive orders are no
longer essential to the organization or operation of the executive branch
of government; now

THEREFORE, I, RICK PERRY, Governor of Texas, by virtue of the
power and authority vested in me by the Constitution and laws of the
State of Texas do hereby rescind Executive Orders Nos. RP 19, RP 24,
RP 61, RP 63, RP 65, and RP 66.

Given under my hand this the 10th day of February, 2011.
Rick Perry, Governor
TRD-201100746

¢ ¢ ¢
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The Texas Register publishes summaries of the following:
Requests for Opinions, Opinions, Open Records Decisions.

‘laE c ATTORNEY
gENE RAL An index to the fall text of these documents is available from
the Attomey General's Internet site hitp://www.oag. state.tx.us.

Telephone: 512-936-1730. For information about pending requests for opinions, telephone 512-463-2110.

An Attorney General Opinion is a written interpretation of existing law. The Attorney General writes opinions as part of his
responsibility to act as legal counsel for the State of Texas. Opinions are written only at the request of certain state officials. The
Texas Government Code indicates to whom the Attomey General may provide a legal opinion. He may not write legal opinions
for private individuals or for any officials other than those specified by statute. (Listing of authorized requestors:

http://www.oag.state.tx.us/opinopen/opinhome.shtml.)

Opinions

Opinion No. GA-0843

The Honorable Allan B. Ritter

Chair, House Committee on Natural Resources
Texas House of Representatives

Post Office Box 2910

Austin, Texas 78768-2910

Re: Authority of the Sandy Land Underground Water Conservation
District to transfer certain assets to an individual or other entity (RQ-
0904-GA)

SUMMARY

The board of directors of the Sandy Land Underground Water Con-
servation District has broad statutory authority to transfer certain as-
sets to any individual or entity. Whether it may do so under article
111, section 52(a) of the Texas Constitution depends upon whether such
transfer comports with the public purpose analysis promulgated by the
Texas Supreme Court in Texas Municipal League Intergovernmental
Risk Pool v. Texas Workers’ Compensation Commission, 74 S.W.3d
377 (Tex. 2002), and its progeny.

Opinion No. GA-0844

The Honorable Robert F. Deuell, M.D.
Chair, Senate Nominations Committee
Texas State Senate

Post Office Box 12068

Austin, Texas 78711-2068

Re: Constitutionality of subsection 32.0248(h), Human Resources
Code, which prohibits the Health and Human Services Commission
from contracting under the Women’s Health Program with entities that
perform or promote elective abortions or with affiliates of such entities
(RQ-0902-GA)

SUMMARY

Human Resources Code section 32.0248(h), which applies to women’s
health care demonstration project services, provides that the Health and
Human Services Commission may not contract with entities that are
affiliates of entities that perform or promote elective abortions. This
provision is not preempted by federal law.

Opinion No. GA-0845

Mr. Thomas M. Suehs

Executive Commissioner

Texas Health and Human Services Commission
4900 North Lamar

Austin, Texas 78751

Re: Whether the Health and Human Services Commission may adopt
a definition of the term "affiliate" for purposes of section 32.0248 of
the Human Resources Code (RQ-0903-GA)

SUMMARY

The Health and Human Services Commission does have authority to
adopt by rule a definition of "affiliate" that is consistent with subsection
32.0248(h), Texas Human Resources Code, and that does not impose
additional burdens, conditions, or restrictions.

For further information, please access the website at
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110.
TRD-201100752

Jay Dyer

Deputy Attorney General

Office of the Attorney General

Filed: February 23, 2011

¢ L4 L4
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EMERGENCY.

finds that an imminent peril to the public health, safety, or welfare, or a requirement of state or

Emergency Rules include new rules, amendments to existing rules, and the repeals of existing
l l LE S rules. A state agency may adopt an emergency rule without prior notice or hearing if the agency

federal law, requires adoption of a rule on fewer than 30 days' notice. An emergency rule may be effective for not longer than
120 days and may be renewed once for not longer than 60 days (Government Code, §2001.034).

TITLE 4. AGRICULTURE

PART 1. TEXAS DEPARTMENT OF
AGRICULTURE

CHAPTER 19. QUARANTINES AND
NOXIOUS AND INVASIVE PLANTS
SUBCHAPTER W. RED PALM MITE
QUARANTINE

4 TAC §19.601, §19.602

The Texas Department of Agriculture (the department) adopts on
an emergency basis amendments to §19.601 and §19.602 in or-
der to expand the quarantined area and to update the list of quar-
antined articles for the Red Palm Mite Quarantine. This quaran-
tine listed four counties in the State of Florida as the quarantined
area and over 48 species of plants, primarily palm species, as
guarantined articles. However, the recent information received
from the Florida Department of Agriculture and Consumer Ser-
vices, Division of Plant Industry (DPI) indicated that eight Florida
counties are infested with the red palm mite and the mite host list
has expanded to over 62 plant species. The amended sections
are adopted on an emergency basis to add Collier, Lee, Mar-
tin and St. Lucie counties to the list of quarantined areas and to
add Coyure, ruffle or spine palm; Alexander or king palm; Gomuti
or sugar palm; giant windowpane palm; Kentia or sentry palm;
Pindo or jelly palm; Miraguama palm; Talipot palm; Florida royal
palm; silver pimento palm; Florida thatch palm; Manila palm;
Washingtonia species; and Heliconia species to the list of the
red palm mite host plants. Amendments also correct misspelled
scientific names and arrange plant species in logical order.

The department believes it is necessary to take this immediate
action to prevent man-made introduction of the red palm mite
into Texas, and adoption of the proposed emergency amend-
ments is both necessary and appropriate. The palm nursery in-
dustry, landscapers, homeowners and others who use palms are
in peril because without the emergency amendments, chances
of introduction of this mite into Texas increase significantly. The
mite is not known to occur in Texas and it poses a serious threat
to the state’s palm nurseries and to residential properties, shop-
ping malls, businesses, and other areas where palms are used
for landscaping. Heavy infestation of this mite can cause signifi-
cant loss of the foliage. Updating the red palm mite quarantined
areas and the mite host lists would ensure that shipments im-
pacted by the proposed amendments would also receive DPI's
mite-free certification, thereby reducing threat of this pest intro-
duction into Texas.

Amended 8§19.601 adds Collier, Lee, Martin and St. Lucie coun-
ties of Florida to the quarantined area. Amended §19.602 adds

over 14 species of plants, mostly palm species, to the list of quar-
antined articles. The department intends to propose adoption of
this emergency rule on a permanent basis in a separate submis-
sion.

The amended sections are adopted on an emergency basis
under the Texas Agriculture Code, §71.001 and §71.002, which
authorize the department to establish quarantines against
in-state and out-of-state diseases and pests; §71.004, which
authorizes the department to establish emergency quarantines;
8§71.007 which authorizes the department to adopt rules as
necessary to protect agricultural and horticultural interests,
including rules to provide for specific treatment of quarantined
articles; and the Texas Government Code §2001.034, which
provides for the adoption of administrative rules on an emer-
gency basis, without notice and comment.

§19.601. Quarantined areas.

The quarantined areas are:

(1) Broward, Collier Dade, Lee, Martin, Monroe, [and]
Palm Beach, and St. Lucie counties in the State of Florida; and

(2) any other area infested with the red palm mite.
§19.602.

(@) The quarantined pest is a quarantined article.

Quarantined Articles.

(b) The following articles are quarantined:
Figure: 4 TAC §19.602(b)

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency’s legal authority to adopt.

Filed with the Office of the Secretary of State on February 14,

2011.

TRD-201100609

Dolores Alvarado Hibbs

General Counsel

Texas Department of Agriculture

Effective date: February 14, 2011

Expiration date: June 13, 2011

For further information, please call: (512) 463-4075

L4 L4 L4
TITLE 22. EXAMINING BOARDS

PART 23. TEXAS REAL ESTATE
COMMISSION

CHAPTER 537. PROFESSIONAL
AGREEMENTS AND STANDARD CONTRACTS
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22 TAC §8537.20, 537.28, 537.30 - 537.32, 537.37

The Texas Real Estate Commission (TREC) adopts on an emer-
gency basis amendments to 8537.20, concerning Standard
Contract Form TREC No. 9-7, Unimproved Property Contract;
8537.28, concerning Standard Contract Form TREC No. 20-8,
One to Four Family Residential Contract (Resale); 8537.30,
concerning Standard Contract Form TREC No. 23-9, New
Home Contract (Incomplete Construction); §537.31, concerning
Standard Contract Form TREC No. 24-9, New Home Contract
(Completed Construction); §537.32, concerning Standard Con-
tract Form TREC No. 25-6, Farm and Ranch Contract; and
8537.37, concerning Standard Contract Form TREC No. 30-7,
Residential Condominium Contract (Resale).

The amendments are adopted on an emergency basis to elimi-
nate from the contracts subparagraph 15B which requires a party
to the contract to file suit for specific performance within 45 days
of the closing date of the contract. This subparagraph may con-
flict with 816.070 of the Civil Practice and Remedies Code which
precludes parties to a contract from agreeing to shorten the time
period in which to file suit to less than two years. An urgent pub-
lic necessity requires emergency action to prevent confusion and
possible litigation regarding a potential conflict between a con-
tract provision and an existing statutory provision.

The amendments are adopted on an emergency basis under
Texas Occupations Code, §1101.155, which authorizes the
Texas Real Estate Commission to adopt rules in the public’s
best interest that require license holders to use contract forms
prepared by the Texas Real Estate Broker-Lawyer Committee
and adopted by the commission.

The statute affected by this emergency adoption is Texas Occu-
pations Code, Chapter 1101. No other statute, code or article is
affected by the emergency adoption.

8537.20. Standard Contract Form TREC No. 9-9[7].

The Texas Real Estate Commission adopts by reference standard con-
tract form TREC No. 9-9[7] approved by the Texas Real Estate Com-
mission in 2011 [2008] for use in the sale of unimproved property
where intended use is for one to four family residences. This document
is published by and available from the Texas Real Estate Commission,
P.O. Box 12188, Austin, Texas 78711-2188, www.trec.state.tx.us.

§537.28. Standard Contract Form TREC No. 20-10[8].

The Texas Real Estate Commission adopts by reference standard con-
tract form TREC No. 20-10[8] approved by the Texas Real Estate
Commission in 2011 [2008] for use in the resale of residential real
estate. This document is published by and available from the Texas
Real Estate Commission, P.O. Box 12188, Austin, Texas 78711-2188,
Www.trec.state.tx.us.

§537.30. Standard Contract Form TREC No. 23-11[9].

The Texas Real Estate Commission adopts by reference standard con-
tract form TREC No. 23-11[9] approved by the Texas Real Estate
Commission in 2011 [2009] for use in the sale of a new home where
construction is incomplete. This document is published by and avail-
able from the Texas Real Estate Commission, P.O. Box 12188, Austin,
Texas 78711-2188, www.trec.state.tx.us.

§537.31. Standard Contract Form TREC No. 24-11[9].

The Texas Real Estate Commission adopts by reference standard con-
tract form TREC No. 24-11[9] approved by the Texas Real Estate
Commission in 2011 [2009] for use in the sale of a new home where
construction is completed. This document is published by and avail-
able from the Texas Real Estate Commission, P.O. Box 12188, Austin,
Texas 78711-2188, www.trec.state.tx.us.

§537.32. Standard Contract Form TREC No. 25-8[6].

The Texas Real Estate Commission adopts by reference standard con-
tract form TREC No. 25-8[6] approved by the Texas Real Estate Com-
mission in 2011 [2008] for use in the sale of a farm or ranch. This docu-
ment is published by and available from the Texas Real Estate Commis-
sion, P.O. Box 12188, Austin, Texas 78711-2188, www.trec.state.tx.us.

§537.37. Standard Contract Form TREC No. 30-9[7].

The Texas Real Estate Commission adopts by reference standard con-
tract form TREC No. 30-9[7] approved by the Texas Real Estate Com-
mission in 2011 [2008] for use in the resale of a residential condo-
minium unit. This document is published by and available from the
Texas Real Estate Commission, P.O. Box 12188, Austin, Texas 78711-
2188, www.trec.state.tx.us.

This agency hereby certifies that the emergency adoption has
been reviewed by legal counsel and found to be within the
agency'’s legal authority to adopt.

Filed with the Office of the Secretary of State on February 17,
2011.

TRD-201100654

Loretta R. DeHay

General Counsel

Texas Real Estate Commission

Effective date: March 1, 2011

Expiration date: June 28, 2011

For further information, please call: (512) 465-3926

¢ ¢ ¢
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PROPOSED

Proposed rules include new rules, amendments to existing rules, and repeals of existing rules.
ULES A state agency shall give at least 30 days' notice of its intention to adopt a rule before it
adopts the rule. A state agency shall give all interested persons a reasonable opportunity to

submit data, views, or arguments, orally or in writing (Government Code, Chapter 2001).

Symbols in proposed rule text. Proposed new language is indicated by underlined text. [Square-brackets-and-strikethrough]
indicate existing rule text that is proposed for deletion. “(No change)” indicates that existing rule text at this level will not be

amended.

TITLE 1. ADMINISTRATION

PART 15. TEXAS HEALTH AND
HUMAN SERVICES COMMISSION

CHAPTER 354. MEDICAID HEALTH
SERVICES

SUBCHAPTER A.  PURCHASED HEALTH
SERVICES

DIVISION 32. TEXAS MEDICAID WELLNESS
PROGRAM

1 TAC §8354.1415 - 354.1417

The Texas Health and Human Services Commission (HHSC)
proposes to amend Title 1, Part 15, Chapter 354, Subchapter A,
Division 32, §354.1415, Vendor Requirements and Conditions
for Participation; §354.1416, Eligibility Criteria; and §354.1417,
Definitions for Texas Medicaid Wellness Program Services.

Background and Justification

Section 32.057 of the Human Resources Code requires HHSC
to make disease management programs available to Medicaid
clients with diseases or chronic conditions. Section 32.057 fur-
ther states that a disease management program should meet the
following minimum requirements:

(1) use disease management approaches that are based on evi-
dence-supported models, standards of care in the medical com-
munity and clinical outcomes;

(2) ensure that a recipient’s primary care physician and other ap-
propriate specialty positions, registered nurses, advanced prac-
tice nurses or physician assistants become directly involved with
the disease management program through which the recipient
receives services; and

(3) include a written guarantee of state savings on expenditures
for the group of Medicaid recipients covered by the program.

To meet this direction, HHSC began a traditional disease man-
agement program in November 2004. This program was de-
signed to serve Medicaid fee-for-service clients diagnosed with
one or more of the following chronic diseases: asthma, coronary
artery disease, congestive heart failure, chronic obstructive pul-
monary disease, and diabetes.

Recently, the entire disease management community has shifted
its emphasis from disease management to health management
by moving away from the traditional approach of enrolling pa-
tients based on a specific set of diagnoses or conditions toward

programs that provide holistic interventions for those patients at
the highest risk of utilization of medical services. In August 2009,
HHSC published a Request for Proposals (RFP) for the Texas
Medicaid Health Management (TMHM) program, now known as
the Texas Medicaid Wellness Program, based on this updated
philosophy.

In accordance with the RFP’s requirements, the Texas Medicaid
Wellness Program will focus on three main components: client
self-management, provider practice/delivery system design, and
technological support. Under client self-management, a client
becomes an informed and active participant in the management
of his or her physical and mental health conditions and co-mor-
bidities. Under the provider practice/delivery system design ap-
proach, medical home providers take an active role in helping
their patients make informed healthcare decisions. Finally, the
foundation for the success of the program includes technology,
such as the use of predictive modeling, to identify potential pro-
gram patients and providers.

The purpose of the rule amendments is to align HHSC's ad-
ministrative rules with its revised approach to health manage-
ment, while at the same time ensuring that the Texas Medicaid
Wellness Program complies with the requirements set forth in
§32.057 of the Human Resources Code.

Section-by-Section Summary

HHSC proposes to change the title of Division 32 from "Dis-
ease Management" to "Texas Medicaid Wellness Program” to
more accurately reflect the scope of the program. Additionally,
throughout the rules the term "disease management" is replaced
with "wellness services" and the term "Disease Management
Program” is replaced with "Texas Medicaid Wellness Program."
Other changes throughout the rules include renumbering para-
graphs as a result of adding or deleting requirements, delet-
ing and replacing obsolete language, and updating language for
clarity.

Amended 8§354.1415(a)(1) updates the requirements for partici-
pation in the program from populations with specific diseases to
populations who are identified through HHSC-approved predic-
tive modeling approaches as high cost and high risk.

Amended §354.1415(a)(2) is revised to reflect the requirements
of Human Resources Code §32.057.

New 8354.1415(a)(5) adds language referencing providers serv-
ing as medical homes. The remaining paragraphs are renum-
bered.

Amended renumbered 8354.1415(a)(6) deletes language refer-
encing targeted disease populations and adds language regard-
ing patient self-care management strategies.
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Amended renumbered §8354.1415(a)(7) updates the educational
materials requirements to ensure that all materials are provided
in a culturally sensitive manner.

Amended renumbered 8354.1415(a)(8) updates the require-
ments regarding process and outcome measures.

Deleted §354.1415(a)(9) removes obsolete language.

Amended §354.1415(a)(10) updates language to correctly iden-
tify the nurse consultation/triage line.

Deleted §354.1415(a)(13) - (20) remove obsolete language.

Amended §354.1415(b)(1) updates language to make the client
identification requirement more specific and deletes obsolete
language.

Amended 8354.1415(b)(2) removes obsolete language and clar-
ifies intervention requirements.

Amended 8354.1415(b)(3) changes terminology from "hard to
serve" to "difficult to serve."

Deleted §354.1415(b)(8) removes obsolete language.
Section 354.1415(b)(9) - (18) are renumbered.

Amended renumbered 8354.1415(b)(10)(C) updates language
to reflect that educational materials are provided in English,
Spanish, and the language of any other major population group.

Amended renumbered §354.1415(b)(11) clarifies education re-
quirements.

Amended renumbered 8354.1415(b)(13) clarifies language re-
quirements.

Amended renumbered 8354.1415(b)(14) omits the redundant
use of the word "service."

Amended renumbered §354.1415(b)(15) clarifies the require-
ments regarding documentation and distribution of health care
information.

Amended renumbered §354.1415(b)(16) clarifies hospital dis-
charge requirements.

Amended renumbered §354.1415(b)(17) removes obsolete lan-
guage.

New 8354.1415(b)(18) adds language requiring coordination
with behavioral health providers.

Amended §354.1415(b)(21) clarifies provider education require-
ments.

Amended 8354.1415(b)(22) clarifies requirements regarding
provider participation in the care plan.

Amended §354.1415(b)(23) requires the vendor to implement a
system to accept provider referrals into the program.

Deleted 8354.1416(a)(2) removes obsolete language. The re-
maining paragraphs are renumbered.

Amended renumbered §354.1416(a)(2) clarifies that clients who
may not be of sufficient age or cognitive ability may have a care-
giver to act on their behalf for program interventions.

Amended renumbered §354.1416(a)(3) specifies that clients are
eligible to participate in the program if identified by HHSC or the
Texas Medicaid Wellness Program vendor as high cost and/or
high risk due to a chronic illness or condition.

Renumbered §354.1416(a)(4) - (9) are deleted because they are
related to the disease-specific requirements that are no longer
criteria for inclusion in the program.

Deleted §354.1416(b)(1)(A) removes language excluding Aged
and Blind client populations from program since this is no longer
an exclusion. The remaining subparagraphs are renumbered.

Amended renumbered 8§354.1416(b)(1)(G) clarifies the time-
frames regarding skilled nursing facility stays.

Amended 8354.1416(b)(2) adds as an exclusion, Undocu-
mented Aliens.

Deleted §8354.1416(b)(3) removes any medical exclusions for
program participation.

Amended 8354.1416(c)(1) allows a client to opt out of the pro-
gram at any time.

Amended §354.1416(c)(2) revises the provisions regarding loss
of program eligibility.

Amended §354.1417(1) revises the definition of care manage-
ment to address nurse consultation.

Deleted §354.1417(3) removes obsolete language. The remain-
ing paragraphs are renumbered.

Amended renumbered 8354.1417(4) updates language to in-
clude Primary Care Case Management (PCCM) clients in the
program and deletes obsolete language.

Deleted §354.1417(5) removes the disease hierarchy because a
specific diagnosis is not required for participation in the program.

Deleted §354.1417(7) removes the five chronic health conditions
that are no longer necessary for program inclusion. The remain-
ing paragraphs are renumbered.

Amended renumbered 8354.1417(7) changes the definition of
health severity level to health severity level assessment and
deletes obsolete language.

Amended renumbered 8354.1417(9) updates the medical home
definition by deleting obsolete language.

Amended renumbered §354.1417(11) adds the criteria for age-
appropriate screening exams to the definition of preventative
care.

Amended renumbered 8354.1417(14) clarifies that the level of
interaction with the vendor is based on the recipient’'s specific
needs at a given time rather than the severity of their condition.

Fiscal Note

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five-year period the
amended rules are in effect, there will be no fiscal impact to state
government. The proposed amended rules will not result in any
fiscal implications for local health and human services agencies.
Local governments will not incur additional costs.

Small and Micro-business Impact Analysis

Ms. Rymal has also determined that there will be no effect on
small businesses or micro businesses to comply with the amend-
ments as they will not be required to alter their business prac-
tices as a result of the amended rules. There are no anticipated
economic costs to persons who are required to comply with the
proposed rules. There is no anticipated negative impact on local
employment.
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Public Benefit

Billy Millwee, Associate Commissioner for Medicaid and CHIP,
has determined that for each year of the first five years the sec-
tions are in effect, the public will benefit from the adoption of
the rules. The anticipated public benefit of enforcing the pro-
posed amended rules will be better management of high-cost
and high-risk members of the Medicaid population.

Regulatory Analysis

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by 82001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
proposal is not specifically intended to protect the environment
or reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this proposal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to Anna
Sicher, Texas Medicaid Wellness Program Specialist, P.O. Box
85200 Mail Code H-312; Austin, Texas 78708; by fax to (512)
491-1338 or by e-mail to anna.sicher@hhsc.state.tx.us within 30
days of publication of this proposal in the Texas Register.

Public Hearing

A public hearing is scheduled for March 11, 2011 from 10:00 a.m.
to 11:00 a.m. (central time) in the Health and Human Services
Braker Center, Lone Star Conference Room, located at 11209
Metric Boulevard, Building H, Austin, Texas. Persons requir-
ing further information, special assistance, or accommodations
should contact Leigh Van Kirk at (512) 491-2813.

Statutory Authority

The amendments are proposed under Texas Government Code
§531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; and Texas Human Resources
Code 832.057 and Texas Government Code §531.021(a), which
provide HHSC with the authority to administer the Texas Medic-
aid Wellness Program and the federal medical assistance (Med-
icaid) program in Texas.

§354.1415. Vendor Requirements and Conditions for Participation.

(@) In addition to the general requirements for contractors
listed in Chapter 391, Purchase of Goods and Services by the Health
and Human Services Agencies and Chapter 392, Procurements by the
Health and Human Services Commission, care [disease] management
companies must meet all of the following program requirements to
be considered for a contract with the state. Entities who wish to
contract with the Health and Human Services Commission (HHSC) to
provide wellness program [disease management] services must meet
the following conditions:

(1) Use HHSC-approved predictive modeling approaches
to identify high-cost and high-risk [Have an appropriate method for
using HHSC healtheare data to identify targeted disease] populations;

(2) Use approaches that are based on nationally rec-
ognized evidence-supported models [Have nationally recognized
evidence-based healthcare practice guidelines with accepted] stan-
dards of care in the medlcal community and clinical outcomes [for
each targeted disease];

(3) Have collaborative healthcare practice models in place
to include HHSC’s contracted physicians, support service providers,
and existing community resources;

(4) Ensure that a recipient’s primary care provider, [physi-
cian (PCP)] and other appropriate specialty physicians, or registered
nurses, advance practice nurses, or physician assistants become di-
rectly involved in the Texas Medicaid Wellness Program [disease man-

agement program through which the recipient receives services];

(5) Ensure that providers serving as medical homes take an
active role in helping clients or their caregivers make informed health-
care decisions;

(6) [5)] Use [Have] patient self-care management strate-
gies, so that clients become informed and active participants in the man-
agement of their physical and mental health conditions and co-mor-
bidities [education materials and methods appropriate to each targeted
disease population that demonstrate cultural competency];

(7) [(6)] Provide client and [Have serviee] provider educa-
tional [education] materials that are culturally sensitive and [and meth-
ods] appropriate to the [each] targeted [disease] population;

(8) [£A] Have process and outcome measurements, eval-
uations, and management systems that mcorgorat [usmg] nationally
recognized evidence-based clinical [scientific i and stan-
dardized best] practice guidelines;

(9) [(8)] Have routine reporting processes that are proven
to properly support wellness [disease management] goals;

[(9) Have demonstrable, measurable, and successful expe-
rience in disease management for the targeted disease populations;]

(10) Provide access to 24 hour-a-day, seven days-per-week
nurse consultation/triage line [call center];

(11) Provide coordination of client care during a transition
period for clients that move from enrollment in one disease manage-
ment or wellness program to another; and

(12) Have the ability to guarantee program savings.[;]

[(13) Ensure compliance with all laws, regulations, and ad-
ministrative rules that govern the of the disease
ment services and deliverables including all state and federal tax laws,
employment laws, regulatory requirements, and licensing provisions;]

[(14) Ensure each of its personnel who provides services
or deliverables through the disease management program is properly
licensed, certified, and/or has proper permits to perform the required
disease management activities;]

[(15) EnsufedataeMeFeGGmathaiHedr,ergeneFatedtemeet
according to Federal reqwrement 42 CFR 8431.17 and in accordance
wrth the HHSC Medicaid Records Retention and Disposition Sched-

[(16) Malntaln an accountmg system that provides an au-

general ledger accounts appllcable to the contract;]
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documents relating to the disease management program for a period
of five years, after the date of the final payment under the contract, or
review or audit pertaining to the contract, whichever is longer;]

[(18) Prewdeau%henzedstateandfederalgevemmen&sfu#
access to all information needed to conduct reviews and audits
by law or by the contract in accordance with applicable auditing stan-

Ensure contractor’s systems and processes, to include
files or data transferred from the contractor’s mtemal system; comply
with the requirements of the Health Insurance Accountabil-
ity Act of 1996 (Public Law 104-191) ("HIPAA"); and]

[(20)  Ensure contractor and its subcontractors will comply
with any poelicy; rule; or reasonable requirement of HHSC that relates
to the safeguarding or disclosure of information relating to Medicaid
applicants and recipients, contractor’s operations, or the disease man-
agement services:}

(b) The contracted Texas Medicaid Wellness Program [disease
management] vendor must provide at a minimum, the following ser-
vices to eligible clients and participating providers:

(1) Identify eligible clients utilizing predictive modeling
and impactability scores and stratify them into severity levels for care
management services [them based on health severity level and risk for
non-adherence to recommended care];

(2) Provide appropriate interventions that include, at a min-
imum, development[; implementation;] and evaluation of an individual
plan of care that:

(A) Addresses the client’s comprehensive [(multiple)]
health, behavioral, and social needs to ensure continuity of care, quality
of care, and improvement of health status [effectiveness];

(B) Assures and facilitates appropriate collaboration
between the client’s family and/or caregivers, health care providers,
and community case managers; and

(C) Links health care providers with allied health and
social services agencies to facilitate access to necessary services. This
includes, but is not limited to, medically necessary services such as
pharmacy, mental health, equipment and supplies, rehabilitative thera-
pies, and transportation or interpreter services.

(3) Intensive outreach to [find] difficult- [hard-]to-serve
clients, including home visits if the client does not have telephone
service available, or has cognitive or physical difficulties that interfere
with phone usage. The vendor must use effective, appropriate, and
culturally sensitive methods to accomplish this service;

(4) Enroll and engage eligible clients in the Texas Medic-
aid Wellness Program [disease management program] and track active
acceptance, refusal to participate, complaints, levels of care and disen-
rollment information;

(5) Facilitate the establishment of [Establish] a medical
home or primary care provider for clients;

(6) Identify gaps between recommended prevention and
treatment and actual care provided to clients. Assure that client’s
medical care follows nationally recognized evidence-based practice

(7) Assess client’s adherence to prescribed medical care
and instructions;

odic health status follow-ups based on the risk and health severity level
of the client. In-person visits are required for hard to reach clients;]

(8) [9)] Assist client in accessing appropriate primary and
preventive medical care;

(9) [€10)] Development and demonstration of educational
and care management techniques by phone, written materials, and face-
to-face personal interaction;

(10) [€21)] Development and circulation of client educa-
tional materials that [whieh] must be:

(A) Written at the 5th grade reading level,

(B) Awvailable for clients who are blind, sight impaired,
or have reading impairments; and

(C) Provided in English, Spanish and the [a] language
of any other major population group identified by HHSC [that may be
understood by each individual client].

(11) [{:2)] Educate eligible clients and/or their caregivers
regarding the client’s particular health care condition so that they will
[and needs to]:

(A) Become [Increase the client’s understanding of his
or her disease and become] more effective in the management and self-
care [management] of their health problems/conditions;

(B) Utilize [Understand the] appropriate [use of] re-
sources needed to care for his or her problem(s);

(C) Identify [negative] changes in his or her health con-
dition and seek appropriate attention before reaching crisis levels; and

(D) Become more compliant with medical recommen-
dations.

(12)  [(23)] Provide a 24 hour-a-day, seven day-a-week,
toll-free nurse consultation and triage service that responds in a cultur-
ally sensitive manner to eligible clients and/or caregivers’ questions;

(13)  [(14)] Have English and Spanish-speaking nurses,
with other languages available through a translation or interpretation
service. The vendor also must have nurses who speak the languages
of major population groups identified by HHSC [Translatlon and
interpreter services should be available on-line and not require an
additional phone call by the chient];

(14) [(25)] Provide [service] referrals for specialty, social
and ancillary services through the use of a nurse consultation telephone
line;

(15) [(16)] Maintain documentation of wellness [disease
management] services in the [a] member file or care plan and distribute
or provide to the primary care provider via an electronic provider portal
or [appropriate providers] on a periodic basis if providers do not have
electronic capabilities;

(16) [(X7)] Develop and/or support a mechanism [coHab-
oration with client and local hospitals] to receive timely notification of
hospital admissions or emergency department visits of Texas Medicaid
Wellness Program [disease management] clients, and coordinate with

guidelines [for practice]. Give providers feedback on differences
between recommended [prevention and] treatment and actual care
received by clients, including [and] client adherence to their plan of
care;

hospitals to provide discharge planning services;

(17)  [(18)] Provide care coordination support, [dlscharge

planning for early discharge and to prevent readmissions;] revisions to
client’s plan of care as appropriate, and on-site visits when needed,;
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(18) Provide coordination with behavioral health providers
where the client has a behavioral health condition;

(19) Develop a process to respond to client and provider
complaints with HHSC oversight;

(20) Provide intensive recruitment of providers (including
specialists when warranted by the client’s medical condition) to partic-
ipate in the Texas Medicaid Wellness Program [disease management
program] and serve as primary care providers, or as a medical home
for eligible clients as needed,;

(21) Develop and offer provider education regarding spe-
cific evidence-based practice guidelines and improved practice man-
agement methods [selected for use];

(22) Ensure medical providers actively participate in [that
there are no barriers to medical provider input inte] the development
of the eligible client’s plan of care;

(23) Implement a system for providers to request specific
wellness [disease management] interventions via referrals to the pro-
gram;

(24) Provide assistance in assuring necessary specialty

[specialists] care; and

(25) Provide reports on client’s health status changes to
their participating primary care provider.

§354.1416. Eligibility Criteria.

(@) The Texas Medicaid Wellness Program serves [disease
management includes] members of the Medicaid disabled
and Temporary Assistance for Needy Families (TANF) populations
who:

(1) Receive medical services through fee-for-service [Fee-
For-Service {FFS)] or the Primary Care Case Management (PCCM)

program; [coverage]
2} Meetthe following criteria and have a diagnosis of one
or more of the following:]
[(A) Severe Asthma, TANF, ages 2 and above;]
Medicare, ages 18 and above;]
Disabled, Non-Medicare, ages 18 and above;]
[(D) Diabetes; Disabled; Non-Medicare; ages 18 and
above;]
[(E) Coronary Artery Disease (CAD), Disabled, Non-
Medicare; ages 18 and above; o}
[(F) Asthma, Disabled, Non-Medicare, Ages 2 and
above.]
(2) [€3)] Are able, or have a caregiver who is able, [of suf-

ficient age and cognitive ability] to respond actively to health informa-
tion and care coordination activities; and[:]

(3) Are identified by HHSC and the Texas Medicaid Well-
ness Program vendor as being high-cost and/or high-risk due to chronic
illness or condition.

[(4) Do notalready have a catastrophic condition that takes

[(5) Clients enrolled in Disease Management (DM) must
meet all of the specific diagnostic and clinical coding criteria for each
targeted disease to be included in the BM program-}

[(6) Eligible clients must have at least three consecutive
months of Medicaid coverage to be included in the DM program.]

[(7) A client is not included in the DM program until the
him/her for one of the targeted diseases.]

[(8) Disease management clients in the disabled popula-
tion are categorized by the following disease hierarchy (from highest
to lowest):]

(A} Congestive Heart Failure (CHF)]
[(D) Coronary Artery Disease (CAD);]

Asthma (persons with qualifying asthma claims in

Month 1 will remain in the asthma category in subsequent months until
qualifying claims in a higher disease category occur).]

[(9) A person gqualifying for more than one condition is
continuously categorized in the highest disease category for which the

person qualifies. A person moves up the hierarchy as qualifying claims
occur, but does not move downward.]

(b) Texas Medicaid Wellness Program [Bisease Management
program] client population exclusions:

(1) Medicaid clients that are programmatically excluded
from the Texas Medicaid Wellness Program [BM]:

[(A) Aged and Blind client populations as defined in
§358.100 of this title (relating to Definitions);]

(A) [€B)] Dual Eligible client populations that are eli-
gible for Medicare and Medicaid services;

(B) [€€)] Clients with Third Party Insurance;

(C) [(B)] Clients in a [another] Medicaid waiver pro-
gram other than PCCM;

(D) [{E)] Clients in a managed care program other than

PCCM;
(E) [{F)] Clients in a Medicare pilot;
(F) [€&)] Clients in a hospice program; or

(G) [(H)] Clients in institutional or community-based
long term care [Long Ferm Care] service programs (except previously
enrolled Texas Medicaid Wellness Program [DM] clients in a skilled
nursing facility less than [Skilled Nursing Facility for] 60 consecutive
days in a 12 month period); and [or less).])

(2) Undocumented aliens.[;]

[(3) Clients with health claims indicating they have one or
more of the following conditions:]

[(A) AIDS]
B Marious forms of cancer}
[(C) End-stage renal disease; and]
D)  Marious transplants]
(c) Texas Medicaid Wellness Program [Disease Management
program] client disenrollment:

(1) Clients enrolled in the Texas Medicaid Wellness Pro-

gram [BM proegram] can opt-out of the program at any time. [within
30-days of enrollment by contacting the DM vendor. If the DM client
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for a period of six months.]

(2) Clients may be disenrolled from the Texas Medicaid
Wellness Program [DM program] for the following reasons:

(A) Loss of Medicaid eligibility: clients that regain
Medicaid eligibility are automatically re-enrolled into the Texas
Medicaid Wellness Program [DM program] during their first month of
renewed eligibility; or

(B) The client is unresponsive to, fails to participate in,
or cannot be reached for interventions by the Texas Medicaid Wellness
Program vendor. HHSC’s contract with the Texas Medicaid Health
Wellness Program vendor will specify the number of attempts that the
vendor must make to reach a client before disenroliment.

[(B) Lack of access to covered services, and lack of ac-

cess to providers experienced in dealing with enrollee’s health care
needs; of]

[(C) A request from the DM vendor that the State has
reviewed and approved.]

§354.1417. Definitions for Wellness [Disease Management] Ser-
vices.

The following terms are specific to the Texas Medicaid Wellness [Dis-
ease Management {(BM)] Program, [and] when used in this division
[ehapter and], have the following meanings, unless the context clearly
indicates otherwise.

(1) Care management--An approach or process for persons
with complex needs and/or chronic illness that is focused on preventing
acute or urgent care utilization through the use of accepted clinical and
non-clinical interventions. These interventions include services such as
care coordination;[;] telephone access to nurses skilled in monitoring
and providing consultation on how to address disease symptoms and
complications, including answering medication questions; providing[;
teaching] patient education; [in] self-management care skills;[;] and
providing physician-coordinated treatment plans.

(2) Case management--A process whereby covered per-
sons with specific health care needs are identified and a care plan
is developed [formulated] and implemented that [which] efficiently
utilizes health care resources to achieve the optimum outcome in the
most cost-effective manner.
as AIDS, cancer, or end-stage renal disease requiring |nten5|ve and
ongoing treatment. Clients diagnosed with these types of conditions
are excluded from participation in the Texas DM Program-}

(3) [£4)] Claim--A request for payment for authorized ben-
efits submitted on the applicable approved form that meets the estab-
lished itemization requirements.

[5) Di . |assification of di
(from highest to lowest) within the DM program that establishes
severity and anticipated complexity of intervention and management.]

(4) [€6)] Texas Medicaid Wellness [Bisease Management]
Program--[The Texas Medicaid DM Program] is a holistic approach to
health care delivery designed to identify and provide services to Medic-
aid fee-for-service and Primary Care Case Management [Fee-for-Ser-
vice (FFS)] clients with, or who are at risk for, incurring high-cost med-
ical services due to [developing a targeted] chronic illness or complex
conditions. [disease. Clients receive specific interventions from med-
ical professionals for their disease based on nationally recognized ev-
idence-based practice guidelines, support to follow their physician’s
plan of care, and education to practice health behaviors.]

[(7) Disease management targeted diseases--The DM Pro-

gram provides services to Medicaid eligible clients with, or at risk for

eﬂeermereeﬂhefeuewmgﬂwehremeheanheenmmn&%ete&

Asthma, Congestive Heart Failure (CHF), Chronic Obstructive Pul-
monary Disease (COPD), and Coronary Artery Disease (CAD).]

(5) [(8)] Eligible client--An individual who has been des-
ignated by the State as eligible for medical care and services under
the Medicaid program [State Plan] and meets the requirements for the
Texas Medicaid Wellness Program; [targeted diseases included in the
DM Program.]

(6) [(9] Fee-for-Service Reimbursement--The tradi-
tional health care payment system under which physicians and other
providers receive a payment for each unit of service they provide or an
insurance product in which clients are allowed total freedom to choose
their health care providers.

(7)  [€10)] Health severity level assessment--An assess-
ment by the Texas Medicaid Wellness Program [disease managerment]
vendor that determines the appropriate interventions [intervention
level (Jow. medium; high) based on the progression of the disease and
the DM enrollee’s health status irterventions].

(8) [(X1)] Medical assistance program--The program im-
plemented by the State of Texas under the provisions of Title XIX of
the Social Security Act, as amended.

(9) [(22)] Medical home--A community-based system of
health care delivery that provides individual patients a known resource
(primary care provider or clinic) for all primary and preventive care
services. It also provides continuity of care for [primary] acute care
needs 24 hours a day, including [and is retworked to any necessary]
consultative, specialty, and health-related services.

(10) [€23)] Physician--A doctor of medicine or doctor of
osteopathy (MD or DO) legally authorized to practice medicine or 0s-
teopathy at the time and place the service is provided.

(11)  [(24)] Preventive care--Comprehensive care empha-
sizing [priorities for] prevention, early detection, and early treatment
of conditions, generally including routine physical examination, immu-
nization, [and] well-person care, and age-appropriate screening exams.

(12)  [(15)] Primary Care Case Management (PCCM)--A
managed care model allowed under federal regulations in which HHSC
contracts with providers to form a managed care provider network.

(13)  [(16)] Primary care provider (PCP)--A physician or
provider who has agreed to provide a medical home to Medicaid clients
and who is responsible for providing [initial and primary] care to pa-
tients, maintaining the continuity of patient care and initiating referral
for care.

(14) [@P)] Stratify--A method used by the Texas Medicaid

Wellness Program [disease management] vendor to organize interven-
tions based on the client’s specific needs at a given time [ow, medium;
and high categories].

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.
TRD-201100671
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Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 424-6900

¢ ¢ ¢

CHAPTER 355. REIMBURSEMENT RATES
SUBCHAPTER J. PURCHASED HEALTH
SERVICES

DIVISION 34. DISEASE MANAGEMENT
PROGRAM
1 TAC §355.8640

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of the
Texas Health and Human Services Commission or in the Texas Register
office, Room 245, James Earl Rudder Building, 1019 Brazos Street,
Austin, Texas.)

The Texas Health and Human Services Commission (HHSC)
proposes to repeal Title 1, Part 15, Chapter 355, Subchapter J,
Division 34, Disease Management Program. The repeal of Di-
vision 34 includes the repeal of §355.8640, Reimbursement for
the Disease Management Program.

Background and Justification

Division 34, §355.8640 describes the payment structure for the
Medicaid disease management program, as well as the percent-
age of the disease management vendor’s fees that are placed
at risk if the vendor does not meet targeted savings and perfor-
mance measures. The payment structure and at-risk fee compo-
nents are specific to the former disease management program,
which HHSC is replacing with the successor Texas Medicaid
Health Management program, also known as the Texas Medicaid
Wellness Program. HHSC and the selected program vendor will
negotiate a new payment structure, including new at-risk com-
ponents and performance measures. HHSC proposes the rule
repeal to avoid the potential confusion regarding the application
of the rule to the successor program.

Section-by-Section Summary

HHSC proposes to repeal §355.8640(a) - (d) related to disease
management program reimbursement.

Fiscal Note

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five-year period the re-
peal is in effect, there will be no fiscal impact to state government.
The proposed repeal will not result in any fiscal implications for
local health and human services agencies. Local governments
will not incur additional costs.

Small and Micro-business Impact Analysis

Ms. Rymal has also determined that there will be no effect on
small businesses or micro businesses to comply with the repeal
as they will not be required to alter their business practices as a
result of the repealed rule. There are no anticipated economic
costs to persons who are required to comply with the repeal of
the rule. There is no anticipated negative impact on local em-
ployment.

Public Benefit

Billy Millwee, Associate Commissioner for Medicaid and CHIP,
has determined that the public will benefit from the repeal of the
rule. The anticipated public benefit as a result of this repeal will
be less confusion in understanding the payment process for the
Texas Medicaid Wellness Program, the successor program for
the disease management program.

Regulatory Analysis

HHSC has determined that this repeal is not a "major environ-
mental rule” as defined by §2001.0225 of the Texas Government
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce
risk to human health from environmental exposure and that may
adversely affect, in a material way, the economy, a sector of the
economy, productivity, competition, jobs, the environment, or the
public health and safety of a state or a sector of the state. This
repeal is not specifically intended to protect the environment or
reduce risks to human health from environmental exposure.

Takings Impact Assessment

HHSC has determined that this repeal does not restrict or limit
an owner’s right to his or her property that would otherwise exist
in the absence of government action and, therefore, does not
constitute a taking under §2007.043 of the Government Code.

Public Comment

Written comments on the proposal may be submitted to Anna
Sicher, Medicaid Wellness Program Specialist, P.O. Box 85200
Mail Code H-312; Austin, Texas 78708; by fax to (512) 491-1973
or by e-mail to anna.sicher@hhsc.state.tx.us within 30 days of
publication of this proposal in the Texas Register.

Statutory Authority

The repeal is proposed under Texas Government Code
8531.033, which provides the Executive Commissioner of HHSC
with broad rulemaking authority; and Texas Human Resources
Code 832.057 and Texas Government Code 8531.021(a),
which provide HHSC with the authority to administer the federal
medical assistance (Medicaid) program in Texas.

The proposed repeal affects Texas Human Resources Code
Chapter 32, and Texas Government Code Chapter 531. No
other statutes, articles, or codes are affected by this repeal.

§355.8640.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Reimbursement for the Disease Management Program.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100672

Steve Aragon

Chief Counsel

Texas Health and Human Services Commission
Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 424-6900
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PART 2. TEXAS DEPARTMENT OF
BANKING

CHAPTER 26. PERPETUAL CARE
CEMETERIES
7 TAC 8§826.1, 26.2, 26.4, 26.5

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), proposes
to amend 8§26.1, concerning perpetual care cemetery fees;
§26.2, concerning maintenance of perpetual care cemetery
records; and §26.4, concerning time requirements for ordering
and setting a burial marker or monument in a perpetual care
cemetery; and to add new 826.5, concerning time requirements
for issuance of a conveyance document for a cemetery plot.

The amendments are proposed to update the rules, the need
for which was discovered as a result of the recent review of
these rules conducted in accordance with Government Code,
§2001.039. New 826.5 is proposed to set a deadline that is con-
sistent with the deadline set out in the department’s Legal Opin-
ion 98-48.

Pre-proposal consultation with stakeholders.

The department provided a draft of the proposed revisions to
8826.1, 26.2, and 26.4, and the proposed new §26.5 to those
persons currently holding a certificate to operate a perpetual care
cemetery. The department invited those parties to submit written
comments. No comments were submitted.

Description of proposed amendments and the new rule.

The proposed amendments to §26.1 accomplish two things. The
proposal would delete §26.1(a)(3). This change removes the
ability of an insolvent permit holder to request a one-year reduc-
tion in its annual fee. In the last five years, the department has
not received a request under the current rule and is of the opinion
that each perpetual care cemetery should pay its cost of regula-
tion.

The second change adds language to §26.1(a)(4) which would
tie the fee for examinations of new perpetual care cemetery cer-
tificate holders and the fee for extra examinations of perpetual
care cemeteries to the fee charged for specialty examinations
of other entities under §3.36(h) of this title. Examination rates
are set by using the average salary for an average tenured em-
ployee. The Department resources necessary for these exami-
nations is similar.

Additionally, the proposed amendment would allow these perpet-
ual care cemetery examination fees to automatically change to
mirror any change to the specialty examination fee for other en-
tities under 83.36(h). Currently, the new and extra examination
fee for perpetual care cemeteries, like the specialty examination
fee for other entities under §3.36(h), is $600 per day plus actual
travel expenses. Therefore, this amendment does not change
the current examination fees for perpetual care cemeteries.

The proposed amendments to §26.2 simplify recordkeeping re-
quirements for permit holders by allowing the maintenance of
records in an electronic database as long as the records can be
retrieved without impeding the examination process. The pro-
posed amendments would eliminate the need to retain certain
records and reduce the retention time for others. A certificate
holder’s general file would no longer be required to contain a
copy of its certificate of authority, its most recent annual state-

ment, previously examined amendments to the perpetual care
fund trust agreement, all correspondence with the department
for the previous three years, all examination reports for the pre-
vious three years, and cemetery price lists used before the prior
examination. A certificate holder who had a limited scope ex-
amination or who was rated a 3 or lower would be required to
retain the signed acknowledgement by its board of directors to
the examination report. All certificate holders would be required
to maintain a record of department approvals upon which the
certificate holder relies, and a list of all its maps and plats.

The proposed amendment to 826.4 adds a requirement in sub-
section (f) to maintain a list of all markers sold for the examination
period. This information is needed to test and verify that time-
lines for marker ordering and setting are consistently met. Addi-
tionally a typographical error in §26.4(c)(2) has been corrected.

Proposed new §26.5 sets a deadline for issuing a conveyance
document for a cemetery plot. The deadline is 20 days after the
month in which the purchase contract is paid in full. The deadline
is consistent with that established by department Legal Opinion
98-48. Placing the deadline in a rule will clarify that a violation of
the deadline will subject the violator to enforcement action.

Deputy Commissioner Stephanie Newberg, Texas Department
of Banking, has determined that for the first five-year period the
proposed rules are in effect, there will be no fiscal implications for
state government or for local government as a result of enforcing
or administering the rules.

Ms. Newberg has also determined that, for each year of the first
five years the rules as proposed are in effect, the public ben-
efit is as follows: ensuring that examination fees for examina-
tions with similar resource demands are the same; reducing the
recordkeeping requirements for perpetual care cemetery certifi-
cate holders; making compliance with marker ordering and set-
ting rules more easily monitored and enforced by the depart-
ment; and clarifying the deadline for issuance of a conveyance
document for a cemetery plot.

For each year of the first five years that the rules will be in effect,
there may be minimal economic costs to persons required to
comply with §26.4 as proposed. That section’s requirement that
certificate holders keep a list of marker sales may result in a
minimal cost to those certificate holders who sell markers. Any
costs incurred as a result of marker sales recordkeeping will be
offset by cost savings resulting from the reductions in general
recordkeeping requirements in proposed amendments to §26.2.
There is no economic cost as a result of the proposed change
to §26.1 because the specialty examination fees under 83.36(h)
to which these cemetery examination fees would be tied are the
same amount, i.e., $600 per day plus actual travel expenses.

There will be no adverse economic effect on small businesses or
micro-businesses. There will be no difference in the cost of com-
pliance for small businesses as compared to large businesses.

To be considered, comments on the proposed amended and
new sections must be submitted no later than 5:00 p.m. on April
4, 2011. Comments should be addressed to General Counsel,
Texas Department of Banking, Legal Division, 2601 North Lamar
Boulevard, Suite 300, Austin, Texas 78705-4294. Comments
may also be submitted by email to legal@dob.texas.gov.

The amendments and the new rule are proposed under Health
and Safety Code §712.008(a), which provides that the commis-
sion may adopt rules to enforce and administer Chapter 712,
including rules establishing fees to defray the costs of enforcing
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and administering Chapter 712. The proposed amendment
to 826.4 is also proposed under Health and Safety Code
§712.008(b)(1), which states that the commission shall adopt
rules establishing reasonable standards for timely placement
of burial markers or monuments in a perpetual care cemetery.
New rule 826.5 is also proposed under Health and Safety Code
§711.012(a), which authorizes the Finance Commission to
adopt rules to enforce and administer Health and Safety Code
§711.038 relating to perpetual care cemeteries. Section 711.038
concerns the sale of plots and the issuance of certificates of
ownership.

Health and Safety Code §§711.038, 711.054, 711.055, 711.056,
712.042, 712.044, 712.0441, and 712.0442 are affected by the
proposed amended and new sections.

826.1. What fees must | pay to operate a perpetual care cemetery?

(@) Definitions. The following words and terms, when used in
this section, will have the following meanings, unless the text clearly
indicates otherwise.

(1) - (2) (No change.)
[(A) the inability to pay debts as they mature or pay
[(B) having debts in excess of assets.]

(3) [€4)] You, Your, I--the owner or operator of a perpetual
care cemetery.

(4) [€5)] Fund balance--the total amount of perpetual care
monies that are required to be deposited in your perpetual care fund
under the Act, excluding capital gains, capital losses, undistributed in-
terest income and any voluntary contributions.

(5) [6)] Fiscal year--the 12-month period from September
1st to August 31st.

(b) If I want to operate a perpetual care cemetery, what fees
must | pay to the department?

(1) - (3) (No change.)

(4) Ifyouare anew certificate holder and have not yet filed
your first annual statement of funds report required by Section 712.041
of the Act, you must pay an examination fee at the same rate established
for bank examiners by §3.36(h)(2) of this title [of $600 per day] for each
examiner and all associated travel expenses. Your subsequent annual
assessments will be calculated in accordance with paragraph (3) of this
subsection.

(c) (No change.)

(d) Must I pay for additional examinations and if so how much
and when?

(1) If more than one examination is required in the same
fiscal year as a result of your failure to comply with the Act, this chap-
ter, or arequest by the department, for each additional examination you
must pay a fee for each assigned examiner at the same rate established
for bank examiners by §3.36(h)(2) of this title [a rate of $600 per day]
and reimburse the department for all associated travel expenses.

(2) (No change.)

(e) Are any fees refundable? [What if | cannot afford to pay a
Tee or | need a fTee refunded?]

[@) ¥ youare iencing fi ial difficulties. you may
be able to obtain a one-year reduction in the amount of your annual

fee. To request a one-year reduction in your annual fee, you must file a
written application as described in paragraph (2) of this subsection and
the commissioner must find that your application satisfies the require-
ments described in paragraph (3) of this subsection. The commissioner
has discretion to decide whether to reduce your annual fee and to de-
cide the amount of any reduction.]

[(2) Torequesta one-year reduction inyour annual fee; you
must:]

HA)  not later than the date the eurrent annual fee is due;
file with the department a written application accompanied by a written
business recovery plan and other supporting documentation sufficient
to demonstrate that you satisfy each factor described in paragraph (3)
of this subsection; and]
requests not later than the seventh day after the date you receive the
request.]

3 TFhe commissioner wil net grant a ene-year reduction
of your annual fee unless the commissioner finds, based on your appli-
cation and supporting documentation, that:]

[(A) you are financially insolvent or payment of the full
annual fee will cause you to become financially insolvent, and your

[(B) you reasonably expect to have the ablllty to pay
your annual fee in full by at least the third year after the year in which
your request is made, based on a written business recovery plan that is
reasonable and attainable.]

[(4) Your filing fee; annual assessment; or additional exam-
ination fee cannot be reduced or waived-}

[(5) You may be subject to an enforcement action if you
fail to pay a fee in the manner required by this section.]

[(6)] Fees paid under this section are nonrefundable.

(f) (No change.)
826.2. What Records am | Required to Maintain?

(&) What unique defined terms are used in this section?
(1) - (3) (No change.)

(4) "Maintain" means to store and retain records either in
hard copy form or on microfiche or in an electronic database from
which the record can be retrieved and printed in hard copy in a manner
that does not impede the efficient completion of the examination [in-
formation and documents specified by this section in such a way that
the information can be expeditiously retrieved for examination by the
commissioner, whether by hard copy or produced electronically and
printed for review].

(b) What records must | maintain?

(1) You must maintain the following records in a general
file that is readily accessible to the department:

[(A) the current certificate of authority to operate a per-
petual care cemetery, unless prominently displayed in the cemetery of-
fice;]

the latest filed annual statement required under
Health & Safety Code, §712.041;]

(A) [€©)] your most current consolidated financial
statement or, in the alternative, your most current financial records
and/or tax return, provided that the records must substantiate your use
or expenditure of fund income;
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(B) [€B)] a sample form of each purchase agreement
you currently use;

(C) [E)] a sample form of each document of con-
veyance of interment rights you currently use;

(D) [(F)] the current trust agreement governing the
fund, if amended since the last examination;

(E) [(G)] if the certificate holder received a uniform
risk rating of 3, 4, or 5 at the last examination or if the last exam-
ination was a limited scope examination, the examination report ac-
knowledgments, signed by the certificate holder’s board of directors,
for the last examination report (See Texas Department of Banking Su-

(d) - (¢) (No change.)

(f) Must | keep a written log related to the burial marker
or monument purchase and installation process to prove that | have
complied with this section? No. However, you must keep a list of
each marker purchased since the last examination, and the purchaser’s
marker or monument contract file must include all documentation
necessary to verify and substantiate the dates specified in subsections
(b), (c), (d), and (e) of this section, as applicable, and your compliance
with this section.

(9) - () (No change.)
§26.5. When must | issue a conveyance document for a cemetery

pervisory Memorandum 1014 (2006) for an explanation of the perpet-
ual care cemetery rating system.) [atl examination reports and official
ee&espendenee sent to you by the banking department during the pre-
ceding three years];

(F) [(H] all trustee/depository statements covering the
perpetual care fund, provided at least quarterly, and all written corre-
spondence from the trustee that you received since the last examination;

(G) [€H] minutes of each meeting of the cemetery cor-
poration’s board of directors held since the last banking department ex-
amination or, if the cemetery corporation is a wholly-owned subsidiary
and does not hold board meetings, minutes of each meeting of the par-
ent corporation’s board of directors held since the last examination;

(H) [ all recordkeeping exceptions and other depart-
ment or commissioner approvals or directions upon which the certifi-
cate holder relies in connection with its current operations [all corre-
spondence you sent to or received from the banking department during
the preceding three years];

() [(K)] all maps, plats, and property dedications, and
a list of these that reflects [you have filed reflecting] the dates of filing
in the county records under Health & Safety Code, §711.034;

(J) [b)] your current sales maps showing the sold and
unsold spaces in all gardens, mausoleums, crematories, and columbaria
in the cemetery;

(K)  [€M)] records and photographs relating to lawn
crypt construction and completion, to demonstrate you complied with
Health & Safety Code, §711.061 and §711.062 [8§711.061];

(L) [€N)] each cemetery price list that you used at any
time since the last examination [in the preceding three years]; and

(M) [€©)] your quarterly reconciliation of capital gains
and losses in the fund since the last examination, if your trust agreement
includes capital gains and losses in the definition of trust income.

(2) - (5) (No change.)
(c) - (d) (No change.)

§26.4. When Must | Order and Set a Burial Marker or Monument in
my Perpetual Care Cemetery?

(@) - (b) (No change.)

(c) When must I set the burial marker, once it has been deliv-
ered to my cemetery location? You must set the marker on or before
the 15th day after the date as of which all of the following events have
occurred:

(1) (No change.)

(2) the purchaser [purchase] pays you:
(A) - (B) (No change.)

(3) (No change.)

plot?

A perpetual care cemetery must issue a conveyance document for a
cemetery plot, as defined by Health and Safety Code §711.001(25), no
later than 20 days after the end of the month in which the contract is
paid in full.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100690

A. Kaylene Ray

General Counsel

Texas Department of Banking

Proposed date of adoption: April 15, 2011

For further information, please call: (512) 475-1300

¢ ¢ ¢

CHAPTER 33. MONEY SERVICES

BUSINESSES
7 TAC §833.31, 33.33, 33.35

The Finance Commission of Texas (the commission), on behalf
of the Texas Department of Banking (the department), proposes
to amend 833.31, concerning records that must be kept related
to currency exchange transactions; 833.33, concerning what re-
ceipts must be issued related to currency exchange transac-
tions; and §33.35, concerning records that must be kept related
to money transmission transactions. The amended rules are
proposed to correct references to Financial Crimes Enforcement
Network (FinCEN) regulations.

These amendments arise from the recodification of federal Fin-
CEN regulations under the Bank Secrecy Act (BSA). In an ef-
fort to increase efficiency, FINCEN’s rules have been reorga-
nized and renumbered into a new tenth chapter of Title 31 of the
Code of Federal Regulations (CFR). Effective March 1, 2011,
FinCEN'’s regulations transfer from 31 CFR Part 103 to 31 CFR
Chapter X. The transfer and reorganization of the BSA regula-
tions from Part 103 to Chapter X of Title 31 of the CFR does
not alter any existing regulatory obligation or impose any new
obligation. As a result of this transfer all references in 7 TAC
Chapter 33to 31 CFR Part 103 are now incorrect. The proposed
amendments would update these references to conform to the
new codification.

Stephanie Newberg, Deputy Banking Commissioner, Texas De-
partment of Banking, has determined that for the first five-year
period the proposed rules are in effect, there will be no fiscal

36 TexReg 1420 March 4, 2011 Texas Register



implications for state government or for local government as a
result of enforcing or administering the rule.

Ms. Newberg also has determined that, for each year of the first
five years the rules as proposed are in effect, the public benefit
anticipated as a result of enforcing the rules is an updated and
accurate rule.

For each year of the first five years that the rules will be in effect,
there will be no economic costs to persons required to comply
with the rules as proposed.

There will be no adverse economic effect on small businesses or
micro-businesses. There will be no difference in the cost of com-
pliance for small businesses as compared to large businesses.

To be considered, comments on the proposed amended sections
must be submitted no later than 5:00 p.m. on April 4, 2011. Com-
ments should be addressed to General Counsel, Texas Depart-
ment of Banking, Legal Division, 2601 North Lamar Boulevard,
Suite 300, Austin, Texas 78705-4294. Comments may also be
submitted by email to legal@dob.texas.gov.

Amendments to §833.31, 33.33 and 33.35 are proposed under
Finance Code, §151.102, which authorizes the Commission to
adopt rules to administer and enforce Finance Code Chapter
151.

Finance Code, §151.602, is affected by the proposed amended
sections.

§33.31. What Records Must | Keep Related to Currency Exchange
Transactions?

(@ (No change.)
(b) What are the general recordkeeping requirements?
(1) As ageneral matter, you must maintain:

(A) records of all filings made, and that contain all in-
formation required, under applicable federal laws and regulations, in-
cluding the BSA and 31 CFR Chapter X [Part 103];

(B) - (C) (No change.)
(2) (No change.)
(c) What specific records must | keep related to currency ex-
change?

(1) With respect to currency exchange transactions in an
amount in excess of $1,000, you must keep a record for each transaction
that contains:

(A) the customer and transaction information required

under 31 CFR §1022.410(b)(3) [8103-37(b)(3)], provided that, if your

customer does not have a taxpayer identification number (e.g., social
security, employee identification number) or passport number and is an
alien, you may use the number of an alien identification card or other
official document evidencing your customer’s foreign nationality or
residence, such as foreign driver’s license or foreign voter registration
card; and

(B) - (H) (No change.)
(2) - (3) (No change.)
(d) (No change.)

§33.33. What Receipts Must | Issue Related to Currency Exchange
Transactions?

(@) (No change.)

(b) Must | issue a receipt in connection with the currency ex-
change transactions | conduct?

(1) - (2) (No change.)

(3) With respect to a currency exchange transaction you
conduct with another financial institution as that term is defined in 31
CFR §1010.100(n) [8103-11(n}] or with a financial institution located
outside the United States, you must obtain a contemporaneous receipt
for each transaction regardless of where the transaction is conducted. If
the other financial institution is a money services business as that term
is defined in 31 CFR §1010.100(uu) [§103-11(uu)], or amoney services
business or financial institution located outside the United States, the
receipt must contain:

(A) - (E) (No change.)
§33.35. What Records Must | Keep Related to Money Transmission

Transactions?
(@ (No change.)

(b) What are the general recordkeeping requirements?
(1) Asageneral matter, you must maintain:

(A) records of all filings made, and that contain all in-
formation required, under applicable federal laws and regulations, in-
cluding the Bank Secrecy Act and 31 CFR Chapter X [Part 103] (col-
lectively BSA);

(B) - (C) (No change.)
(2) - (4) (No change.)

(c) What specific records must | keep related to the sale of
payment instruments?

(1) (No change.)

(2) You must keep a record for each transaction that con-
tains the customer and transaction information required under 31 CFR

§1010.415(a)(2) and (b) [§103-29¢a)(2) and (b)].

(d) What specific records must | keep related to the issuance
and sale of stored value products?

(1) - (2) (No change.)

(3) TheBSA and 31 CFR Chapter X [Part 103] impose cer-
tain requirements upon money services businesses that issue, sell and
redeem stored value products. As of the effective date of this section,
however, the United States Department of Treasury has not adopted
specific recordkeeping requirements for stored value transactions. You
must comply with applicable BSA and other federal recordkeeping re-
quirements when and as such requirements are adopted by the Depart-
ment of Treasury.

(e) What specific records must | keep related to transmission
of funds transactions?

(1) (No change.)

(2) The requirements of this subsection do not apply to
a transmission of funds transaction governed by the Electronic Fund
Transfer Act of 1978 (title XX, Pub. L. 950630, 92 Stat. 3728, 15
USC 1693, et. seq.), as well as any other funds transfers that are made
through an automated clearing house, an automated teller machine, or
a point-of-sale system within the meaning of 31 CFR §1010.100(j)
[103.11()].

(3) Ifatransmission of funds otherwise subject to this sub-
section is funded by a credit card, you must obtain and record only
the information required under the applicable provisions of 31 CFR
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(4) (No change.)

(5) With respect to a transmission transaction in an amount
of $3,000 or more, you must keep a record for each transaction that
contains:

(A) foranin-person transaction in which your customer
is the sender and orders the transaction on the customer’s own behalf
or on behalf of another person:

(i) the customer and transaction information re-

and (F2)(1], except that you must review or record, as applicable:
(M- (V) (Nochange.)
(ii) - (vii)  (No change.)
(B) foranot-in person transaction, for example, a trans-
action ordered by phone, fax, mail or online, in which your customer

is the sender and orders the transaction on the customer’s own behalf
or on behalf of another person:

(i) the customer and transaction information re-

quired under 31 CFR §1010.410(e)(1)(i) and (e)(2)(ii) [§103-33(F)(1)(i)
and (H)(2)(i)], except that you must review or record, as applicable:

(- (1) (No change.)
(i) - (viii) (No change.)

(C) foran in-person transaction in which your customer
receives payment of the transmitted funds as the designated recipient
or on behalf of the designated recipient:

(i) the

customer and transaction informa-

[6103:33(H)(1)(iii) and (F(3)(i)], except that you must review or
record, as applicable:
M-av)
(i) - (vii) (No change.)
(D) for a transaction where the transmission proceeds
are delivered to the designated recipient other than in person:

(No change.)

(i) the customer and transaction records required un-
der 31 CFR §1010.410(e)(1)(iii) and (e)(3)(ii) [§103:33(F)(L)(iii) and
HE)ID];

(ii) - (iv) (No change.)
(6) (No change.)

(f) - (@ (Nochange.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100691

A. Kaylene Ray

General Counsel

Texas Department of Banking

Proposed date of adoption: April 15, 2011

For further information, please call: (512) 475-1300

¢ ¢ ¢

PART 4. TEXAS DEPARTMENT OF
SAVINGS AND MORTGAGE LENDING

CHAPTER 75. APPLICATIONS
SUBCHAPTER A. CHARTER APPLICATIONS
7 TAC 875.1

The Finance Commission of Texas (the Commission), on behalf
of the Texas Department of Savings and Mortgage Lending (the
Department), proposes to amend 7 TAC §75.1, concerning Ap-
plication for Permission to Organize a State Savings Bank. The
amended rule is proposed to update Department contact infor-
mation.

The amendment to §75.1 arises from a change in the internet
domain name of the Department. In June, 2010, the Department
of Information Resources (DIR) unveiled a new official state
website, www.Texas.gov. In conjunction with this initiative, all
state agencies have changed or will change their respective do-
main names from the current state.tx.us address to Texas.gov.
Accordingly, all of the Department’'s e-mail and web page
addresses have changed from sml.state.tx.us to sml.texas.gov.
As a result, the reference in §75.1 to the Department’s website
address is now incorrect, and eventually will be disconnected.
Although DIR and the Department have implemented the De-
partment’s domain name change, all old domain addresses
will remain functional for an extended transition period. The
proposed amendment would update the reference to the De-
partment’s website address.

Douglas B. Foster, Commissioner, Texas Department of Savings
and Mortgage Lending, has determined that for the first five-year
period the proposed rule is in effect, there will be no fiscal impli-
cations for state government or for local government as a result
of enforcing or administering the rule.

Commissioner Foster has also determined that for each year of
the first five years the rule is in effect, the public benefit antic-
ipated as a result of the proposed amendment will be that the
Department’s rule will be more accurate. There will be no effect
on individuals required to comply with the amendment as pro-
posed. There will be no adverse economic effect on small or
micro businesses.

Comments on the proposed amendment may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, TX 78705 or by e-mail to sm-
linfo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

The amendment is proposed under Texas Finance Code
811.302, which authorizes the Finance Commission to adopt
rules to enforce Title 3 of the Texas Finance Code.

The statutory provisions affected by the proposed amendment
are contained in Texas Finance Code, Chapter 92.

875.1. Application for Permission to Organize a State Savings Bank.

(@ (No change.)

(b) The commissioner shall furnish approved forms of appli-
cation and other information to aid in the filing of the application. The
form is available from the department at 2601 North Lamar Boulevard,
Suite 201, Austin, Texas 78705 and from the State Savings Bank In-
formation section of the Department’s website at www.sml.texas.gov
[www.sml.state.tx.us].
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(c) - (d) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100702

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: April 3, 2011

For further information, please call: (512) 475-1350

¢ ¢ ¢

CHAPTER 79. MISCELLANEOUS
SUBCHAPTER H. CONSUMER COMPLAINT
PROCEDURES

7 TAC §79.122

The Finance Commission of Texas (the Commission), on behalf
of the Texas Department of Savings and Mortgage Lending (the
Department), proposes to amend 7 TAC §79.122, concerning
Consumer Complaint Procedures. The amended rule is pro-
posed to update Department contact information.

The amendment to §79.122 arises from a change in the inter-
net domain name of the Department. In June, 2010, the De-
partment of Information Resources (DIR) unveiled a new official
state website, www.Texas.gov. In conjunction with this initiative,
all state agencies have changed or will change their respective
domain names from the current state.tx.us address to Texas.gov.
Accordingly, all of the Department’s e-mail and web page ad-
dresses have changed from sml.state.tx.us to sml.texas.gov. As
a result, the reference in §79.122 to the Department’s e-mail
address is now incorrect, and eventually will be disconnected.
Although DIR and the Department have implemented the De-
partment’s domain name change, all old domain addresses will
remain functional for an extended transition period. The pro-
posed amendment would update the reference to the Depart-
ment’s e-mail address.

Douglas B. Foster, Commissioner, Texas Department of Savings
and Mortgage Lending, has determined that for the first five-year
period the proposed rule is in effect, there will be no fiscal impli-
cations for state government or for local government as a result
of enforcing or administering the rule.

Commissioner Foster has also determined that for each year of
the first five years the rule is in effect, the public benefit antic-
ipated as a result of the proposed amendment will be that the
Department’s rule will be more accurate. There will be no effect
on individuals required to comply with the amendment as pro-
posed. There will be no adverse economic effect on small or
micro businesses.

Comments on the proposed amendment may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, TX 78705 or by e-mail to sm-
linfo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

The amendment is proposed under Texas Finance Code
§11.302, which authorizes the Finance Commission to adopt
rules to enforce Title 3 of the Texas Finance Code.

The statutory provisions affected by the proposed amendment
are contained in Texas Finance Code, Chapter 13.

§79.122. Consumer Complaint Procedures.
(@ (No change.)
(b) Notice of how to file complaints

(1) In order to let its consumers know how to file com-
plaints, state savings banks must use the following notice: The (name
of state savings bank) is chartered under the laws of the State of Texas
and by state law is subject to regulatory oversight by the Texas De-
partment of Savings and Mortgage Lending. Any consumer wishing to
file a complaint against the (name of state savings bank) should con-
tact the Texas Department of Savings and Mortgage Lending through
one of the means indicated below: In Person or by U.S. Mail: 2601
North Lamar Boulevard, Suite 201, Austin, Texas 78705-4294, Tele-
phone No.: (877) 276-5550, Fax No.: (512) 475-1505, E-mail: sm-
linfo@sml.texas.gov [smlinfo@smi-state-txus].

(2) - (4) (Nochange.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100703

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: April 3, 2011

For further information, please call: (512) 475-1350

¢ ¢ ¢

CHAPTER 80. TEXAS RESIDENTIAL
MORTGAGE LOAN ORIGINATOR
REGULATIONS

SUBCHAPTER B. PROFESSIONAL CONDUCT
7 TAC 880.9

The Finance Commission of Texas (the Commission), on behalf
of the Texas Department of Savings and Mortgage Lending (the
Department), proposes to amend 7 TAC 880.9, concerning Re-
quired Disclosures. The amended rule is proposed to update
Department contact information and to amend the Residential
Mortgage Loan Originator Disclosure form to be applicable to li-
cense types who, prior to the SAFE Act, were not required to be
licensed and in anticipation of the April 1, 2011 change in com-
pensation rules by the Federal Reserve.

Amendments to 880.9 arise from a change in the internet do-
main name of the Department. In June, 2010, the Department
of Information Resources (DIR) unveiled a new official state
website, www.Texas.gov. In conjunction with this initiative, all
state agencies have changed or will change their respective do-
main names from the current state.tx.us address to Texas.gov.
Accordingly, all of the Department's e-mail and web page
addresses have changed from sml.state.tx.us to sml.texas.gov.
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As a result, the reference in 880.9 to the Department’s website
address and e-mail address is now incorrect, and eventually
will be disconnected. Although DIR and the Department have
implemented the Department’'s domain name change, all old do-
main addresses will remain functional for an extended transition
period. The proposed amendment would update the reference
to the Department’s website address and e-mail address.

The amendment amends the Residential Mortgage Loan Origi-
nator Disclosure form to be applicable to license types who, prior
to the SAFE Act, were not required to be licensed and in antici-
pation of the April 1, 2011 change in compensation rules by the
Federal Reserve.

Douglas B Foster, Commissioner, Texas Department of Savings
and Mortgage Lending, has determined that for the first five-year
period the proposed rule is in effect, there will be no fiscal impli-
cations for state government or for local government as a result
of enforcing or administering the rule.

Commissioner Foster has also determined that for each year of
the first five years the rule is in effect, the public benefit antic-
ipated as a result of the proposed amendment will be that the
Department’s rule will be more accurate. There will be no ef-
fect on individuals required to comply with the amendments as
proposed. There will be no adverse economic effect on small or
micro businesses.

Comments on the proposed amendment may be submit-
ted in writing to Caroline C. Jones, General Counsel, Texas
Department of Savings and Mortgage Lending, 2601 North
Lamar, Suite 201, Austin, TX 78705 or by e-mail to sm-
linfo@sml.state.tx.us within 30 days of this publication in the
Texas Register.

The amended rule is proposed under Finance Code §11.306,
which authorizes the Finance Commission to adopt mortgage
broker rules as provided by Chapter 156 of the Act, and under
Finance Code §156.102, which authorizes the Finance Com-
mission, upon consultation with the commissioner to adopt rules
necessary for the intent of or to ensure compliance with the Act.

Finance Code, §156.004 is affected by the proposed amend-
ment.

880.9. Required Disclosures.
(@ (No change.)

(b) In order to let its consumers know how to file complaints
and to inform them of the Mortgage Broker Recovery Fund, Residential
Mortgage Loan Originators must include the following notice in the
disclosure required by subsection (a) of this section:

Figure: 7 TAC 8§80.9(b)
[Figure: 7 TAC §80.9(b)]
(c) - () (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100704

Douglas B. Foster

Commissioner

Texas Department of Savings and Mortgage Lending
Earliest possible date of adoption: April 3, 2011

For further information, please call: (512) 475-1350

¢ ¢ ¢

PART 5. OFFICE OF CONSUMER
CREDIT COMMISSIONER

CHAPTER 83. CONSUMER LOANS
SUBCHAPTER J. DUTIES AND AUTHORITY
OF AUTHORIZED LENDERS

7 TAC §83.831

The Finance Commission of Texas (commission) proposes
amendments to 7 TAC 883.831, concerning Approval of Elec-
tronic Recordkeeping Systems.

In general, the purpose of the amendments to §83.831 is to clar-
ify the software review process conducted by the Office of Con-
sumer Credit Commissioner (OCCC), one of the commission
agencies. These revisions are in response to a finding in an au-
dit of OCCC examination procedures. The suggested changes
will provide conformance to the agency’s current practices and
are mostly technical in nature.

The OCCC circulated a draft of these revisions to interested
stakeholders. In response to the agency’s circulation of the draft,
the agency received early or pre-comments prior to the origi-
nal presentation of the rule to the commission. The OCCC be-
lieves that the informal comments received and the participation
of stakeholders in the rulemaking process has greatly benefited
the resulting proposal. This proposal incorporates some of the
industry’s input that serves to refine the amendments in certain
areas.

The use of the term "reviewed" as opposed to an "approved"
non-proprietary software system is proposed. The terminology
change to "reviewed" is contained throughout the amendments
in order to more appropriately reflect the OCCC'’s regulatory role
concerning software systems. While the OCCC reviews non-
proprietary software systems for compliance with the law and
directs licensees to perform necessary corrections, licensees
maintain responsibility to periodically check their software sys-
tems for accuracy and to seek updates to those systems. In
other words, the OCCC'’s review of a hon-proprietary system at
one point in time does not provide any sort of waiver of the li-
censee’s responsibility. Thus, the agency will continue to con-
duct the same review of non-proprietary software systems as it
has done in the past; however, the proposed "review" language
more accurately describes the responsibilities of both parties
with regard to those systems.

The last two sentences of §83.831(a) are proposed for deletion,
as much of this language is being relocated to new subsection
(b). Subsection (b) specifically relates to the software review for
licensees under Texas Finance Code, Chapter 342, Subchap-
ters E and F. Section 83.831(b) requires these licensees to use
a reviewed software system, maintain a manual recordkeeping
system in compliance with §83.828, or use a proprietary software
system not sold or distributed to other licensees aside from affil-
iates. The latter two options for a manual system or proprietary
software system have been relocated from subsection (a).
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New subsection (b) of §83.831 continues by stating that a list of
reviewed non-proprietary software systems will be maintained
on the OCCC's website, which places this agency policy into
regulation. The final sentence of §83.831(b) has been carried
over from subsection (a) and continues the requirement that li-
censees provide documentation to explain how required infor-
mation is maintained within the system.

Section 83.831(c) has been added and states that Chapter 342,
Subchapter G licensees (secondary mortgage lenders) are not
required to submit electronic recordkeeping systems for review.
These systems are reviewed during the course of the examina-
tion process.

Technical corrections have been made to proposed subsection
(d) (current subsection (b)) to maintain consistent language and
provide clarification. In addition, new paragraph (3) outlines the
responsibility for filing non-proprietary software systems. Pro-
posed 883.831(d)(3) states that while a non-proprietary software
vendor may make the filing on behalf of a licensee, the licensee
is still responsible to ensure review of the system prior to use.
Additionally, in proposed subsections (d), (e), and (f), descriptive
taglines have been added for clarity and formatting purposes,
along with the relettering of these subsections.

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the amendments are in
effect there will be no fiscal implications for state or local govern-
ment as a result of administering the rule.

Commissioner Pettijohn also has determined that for each year
of the first five years the amendments are in effect, the public
benefit anticipated as a result of the changes will be that the
commission’s rules will conform to current practice, will be more
easily understood by licensees required to comply with the rules,
and will be more easily enforced. There is no anticipated cost to
persons who are required to comply with the amendments as
proposed. There is no anticipated adverse economic effect on
small or micro businesses. There will be no effect on individuals
required to comply with the amendments as proposed.

Comments on the proposed amendments may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
fice of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207 or by email to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposal is published in the Texas Register. At the
conclusion of the 31st day after the proposal is published in the
Texas Register, no further written comments will be considered
or accepted by the commission.

The amendments are proposed under Texas Finance Code,
811.304, which authorizes the commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, 8342.551 grants the commission the authority to
adopt rules to enforce the consumer loan chapter.

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code, Chapter 342.

§83.831. Review [Approval] of Electronic Recordkeeping Systems
and Optical Imaging Systems.

(@) Generally. Records and accounting systems maintained in
whole or in part by electronic systems must contain the equivalent in-
formation as required in §83.828 and §83.829 of this title (relating to
Files and Records Required (Subchapter E and F Lenders) and Files
and Records Required (Subchapter G Lenders)). [An approved soft-

ware system must be used unless a manual system that complies with
8§83.828 and §83.829 of this title is used or a licensee is using a propri-
etary electronic software system that is not sold or distributed to other
licensees. A licensee must provide documentation of the system to the
commissioner that explains how the required information is maintained
within the system.]

(b)  Software review for Chapter 342, Subchapter E or F li-
censees. A licensee making, transacting, or negotiating consumer loans
subject to Texas Finance Code, Chapter 342, Subchapter E or F must
use a reviewed software system unless the licensee utilizes either a
manual recordkeeping system that complies with §83.828 of this ti-
tle or a proprietary software system that is not sold or distributed to
other licensees, unless the other licensees are affiliates of the licensee
operating the proprietary system. A list of reviewed non-proprietary
software systems that may be used by licensees will be maintained on
the Office of Consumer Credit Commissioner’s website. A licensee
or software vendor must provide documentation of the non-proprietary
software system to the commissioner that explains how the required
information is maintained within the system.

(c) Software review for Chapter 342, Subchapter G licensees.
A licensee making, transacting, or negotiating secondary mortgage
loans subject to Texas Finance Code, Chapter 342, Subchapter G will
not have to submit its electronic recordkeeping system for review.

(d) [(b)] Non-proprietary software system [Approval] docu-
mentation.

(1) Required information. A licensee or software vendor
seeking a review [approval] of a non-proprietary software system must
make available a complete and detailed written description of the sys-
tem proposed to be utilized, including:

(A) a statement specifying whether the system will be
used in its entirety;

(B) operating manuals;
(C) instructions;
(D) acopy of the software to be used; and

(E) a full description of backup systems in place that
will ensure business continuity and the protection of the data.

(2) Amendments. Any amendment or change to a non-pro-
prietary software system is required to meet the minimum reporting re-
quirements as established by this section.

(3) Responsibility for filing non-proprietary software sys-
tem. A non-proprietary software vendor may make a filing on behalf
of a licensee; however, it is the licensee’s responsibility to ensure that
the non-proprietary software system was reviewed prior to utilizing the
system.

(e) [{e)] Compliance. If an examination of the system demon-
strates that the required records are not being maintained appropriately,
the commissioner may disapprove the use of the system. A licensee
will have 90 days to bring the electronic system into compliance.

(f) [€&H] Optical imaging systems. Records may be retained
and stored using optical image storage media, provided the following
requirements are satisfied:

(1) The optical image storage must be nonerasable "write
once, read many" ("WORM") that does not allow changes to the stored
document or record;

(2) The stored document or record is made or preserved as
part of and in the regular course of business;
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(3) The custodian of the record is able to identify the stored
document or record, the mode of its preparation, and the mode of stor-
ing it on the optical image storage system;

(4) The optical image storage system contains a reliable
indexing system that provides ready access to a desired document or
record, appropriate quality control of the storage process to ensure the
quality of imaged documents or records, and date-ordered arrangement
of stored documents or records to assure a consistent and logical flow
of paperwork to preclude unnecessary search time;

(5) The original documents must be maintained for one
year after the date of the loan. If a licensee assigns loans to another
authorized lender and no longer services the loans, the licensee who
sold the loans to another lender is no longer required to maintain the
original documents for the transferred loans; however, the licensee
must either maintain photocopies of the original form documents for
one year or enter into an agreement with the authorized lender acquir-
ing the loans to provide access to the original form documents for a
period of one year. The optical imaged records must be maintained for
the entire required retention period; and

(6) A licensee must maintain at the licensee’s office a
method of viewing documents or records stored pursuant to this
section. A licensee must provide a hard copy of any document or
record requested by the OCCC.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100700

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 936-7621

¢ ¢ ¢

CHAPTER 85. RULES OF OPERATION FOR

PAWNSHOPS
SUBCHAPTER D. OPERATION OF
PAWNSHOPS

7 TAC §85.402

The Finance Commission of Texas (commission) proposes
amendments to 7 TAC 885.402, concerning Recordkeeping.

In general, the purpose of the amendments to §85.402 is to clar-
ify the software review process conducted by the Office of Con-
sumer Credit Commissioner (OCCC), one of the commission
agencies. These revisions are in response to a finding in an au-
dit of OCCC examination procedures. The suggested changes
will provide conformance to the agency’s current practices and
are mostly technical in nature.

The OCCC circulated a draft of these revisions to interested
stakeholders. In response to the agency’s circulation of the draft,
the agency received early or pre-comments prior to the origi-
nal presentation of the rule to the commission. The OCCC be-
lieves that the informal comments received and the participation
of stakeholders in the rulemaking process has greatly benefited

the resulting proposal. This proposal incorporates some of the
industry’s input that serves to refine the amendments in certain
areas.

The use of the term "reviewed" as opposed to an "approved”
non-proprietary software system is proposed. The terminology
change to "reviewed" is contained throughout the amendments
in order to more appropriately reflect the OCCC'’s regulatory role
concerning software systems. While the OCCC reviews non-
proprietary software systems for compliance with the law and
directs licensees to perform necessary corrections, licensees
maintain responsibility to periodically check their software sys-
tems for accuracy and to seek updates to those systems. In
other words, the OCCC'’s review of a non-proprietary system at
one point in time does not provide any sort of waiver of the li-
censee’s responsibility. Thus, the agency will continue to con-
duct the same review of non-proprietary software systems as it
has done in the past; however, the proposed "review" language
more accurately describes the responsibilities of both parties
with regard to those systems.

Much of the language in proposed §85.402(d) has been contin-
ued from the current rule, but for better clarity and compliance
with Texas Register guidelines, the entire subsection is being
proposed for deletion and replaced with new language. Sec-
tion 85.402(d) requires licensees to use a reviewed software
system, maintain a manual recordkeeping system in compliance
with subsection (f), or use a proprietary software system not sold
or distributed to other licensees aside from affiliates. The latter
two options for a manual system or proprietary software system
have been maintained from current subsection (d). Additionally,
the concept that all systems in place on the effective date of the
rule do not have to resubmit the system to the agency has also
been continued from the current rule.

Proposed subsection (d) of §85.402 contains a statement re-
garding a list of reviewed non-proprietary software systems be-
ing maintained on the OCCC'’s website, which places this agency
policy into regulation. The final sentence of proposed §85.402(d)
requires that licensees provide documentation to explain how re-
quired information is maintained within the system.

Technical corrections have been made to subsection (e) to main-
tain consistent terminology and provide clarification. In addition,
paragraph (4) of subsection (e), relating to removal of a sys-
tem from the agency’s list, has been proposed for deletion and
replacement with new language. In addition to the continued
use of parallel phrasing to provide consistency, the changes to
§85.402(e)(4) allow a pawnbroker or vendor time to make cor-
rections prior to removal from the list, if the additional time will
not harm pledgors.

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the amendments are in
effect there will be no fiscal implications for state or local govern-
ment as a result of administering the rule.

Commissioner Pettijohn also has determined that for each year
of the first five years the amendments are in effect, the public
benefit anticipated as a result of the changes will be that the
commission’s rules will conform to current practice, will be more
easily understood by licensees required to comply with the rules,
and will be more easily enforced. There is no anticipated cost to
persons who are required to comply with the amendments as
proposed. There is no anticipated adverse economic effect on
small or micro businesses. There will be no effect on individuals
required to comply with the amendments as proposed.
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Comments on the proposed amendments may be submitted
in writing to Laurie Hobbs, Assistant General Counsel, Of-
fice of Consumer Credit Commissioner, 2601 North Lamar
Boulevard, Austin, Texas 78705-4207 or by email to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written
comment must be received on or before the 31st day after the
date the proposal is published in the Texas Register. At the
conclusion of the 31st day after the proposal is published in the
Texas Register, no further written comments will be considered
or accepted by the commission.

The amendments are proposed under Texas Finance Code,
811.304, which authorizes the commission to adopt rules to
enforce Title 4 of the Texas Finance Code. Additionally, Texas
Finance Code, 8§371.006 authorizes the commission to adopt
rules for enforcement of the Texas Pawnshop Act (Chapter 371).

The statutory provisions affected by the amendments are con-
tained in Texas Finance Code, Chapter 371.

§85.402. Recordkeeping.
(@) - (c) (No change.)

(d) Recordkeeping systems. A licensee must use a reviewed
software system unless the licensee utilizes either a manual system
that complies with subsection () of this section or a proprietary soft-
ware system that is not sold or distributed to other licensees, unless the
other licensees are affiliates of the licensee operating the proprietary
system. All reviewed software systems in place on the effective date
of this rule are not required to submit for re-review. A list of reviewed
non-proprietary software systems that may be used by licensees will
be maintained on the Office of Consumer Credit Commissioner’s web-
site. A licensee or the software vendor must provide documentation of
the non-proprietary software system to the commissioner that explains
how the required information provided by subsection (e) of this section
is maintained within the system.

[(d) Recordkeeping systems. An approved software system
must be used unless a manual system that complies with subsection
() of this section is used. Al systems in place on the effective date of
this rule are not required to submit to reapproval.]

(e) System [Approval] documentation.

(1) Required information. A licensee or vendor seeking re-
view [approval] of a system must make available a complete and de-
tailed written description of the system proposed to be utilized, includ-

ing:

(A) - (E) (No change.)
(2) (No change.)

(3) Who must file. A non-proprietary software [private]
vendor may make a filing on behalf of a pawnbroker. It is the pawn-
broker’s responsibility, however, to ensure the system was reviewed
[approval is received] before utilizing the system.

(4) Removal of reviewed status for non-proprietary soft-
ware systems. The commissioner may remove a software vendor’s
name from the list of Reviewed Non-Proprietary Software Systems
upon finding the system does not provide information as anticipated
at the time of the review or does not comply with this section. Prior
to the removal of the reviewed status for a non-proprietary software
system, a pawnbroker or software vendor will be granted a reasonable
time to make corrective modifications if it can be shown that the grant-
ing of time will not be detrimental to pledgors. Upon withdrawal of the
system from the reviewed list, the use of the system must cease.

[(4) Withdrawal of approval by commissioner. The com-
missioner may withdraw approval upon finding the system does not
provide information as anticipated at the time of the approval or does
not comply with this section. Upon withdrawal of approval, the use
of the system must cease unless the commissioner grants time to make
modifications. Reasonable time to make modifications will be granted
if it can be shown that the granting of time will not be detrimental to
pledgors]

(f) - (@) (No change.)

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100701

Leslie L. Pettijohn

Commissioner

Office of Consumer Credit Commissioner

Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 936-7621

¢ ¢ ¢
TITLE 13. CULTURAL RESOURCES

PART 2. TEXAS HISTORICAL
COMMISSION

CHAPTER 15. ADMINISTRATION OF
FEDERAL PROGRAMS
13 TAC 815.6

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Historical Commission or in the Texas Register office, Room
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The Texas Historical Commission proposes the repeal of §15.6,
concerning Rules and Procedures for Certified Local Govern-
ments. New 815.6, concerning Rules and Procedures for Certi-
fied Local Governments, which will replace the repealed section,
is contemporaneously proposed in this issue of the Texas Reg-
ister.

The purpose of the repeal is to implement changes made to allow
adoption of a significantly revised rule on the same subject.

Mark Wolfe, Executive Director, has determined that for the first
five-year period the repeal of the rule is in effect there will be no
fiscal implications for state or local government.

Mr. Wolfe has also determined that for each year of the first five
years the repeal of the rule is in effect the public benefit antici-
pated as a result of the repeal and replacement of the existing
rule will be an increase in the number and impact of potentially
important preservation projects that are eligible for grants under
the Texas Certified Local Government program. Additionally, Mr.
Wolfe has determined that there will be no effect on small or mi-
cro businesses or individuals.

Comments on the proposal may be submitted to Mark Wolfe, Ex-
ecutive Director, Texas Historical Commission, P.O. Box 12276,
Austin, Texas 78711. Comments will be accepted for 60 days
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after publication in the Texas Register. Under federal require-
ments, the public comment period is required to be 60 days, and,
accordingly, an additional 30 days will be allowed for comments
following the 30-day comment period.

The repeal of this section is proposed under §442.005(q), of the
Texas Government Code, which provides the Texas Historical
Commission with the authority to promulgate rules and condi-
tions to reasonably effect the purposes of this chapter.

This repeal implements 8442.005(e) and §442.0155 of the Texas
Government Code. No other statutes, articles, or codes are af-
fected by this repeal.

§15.6.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Rules and Procedures for Certified Local Governments.

Filed with the Office of the Secretary of State on February 15,
2011.

TRD-201100613

Mark Wolfe

Executive Director

Texas Historical Commission

Proposed date of adoption: May 3, 2011

For further information, please call: (512) 463-2192

¢ ¢ ¢

13 TAC 815.6

The Texas Historical Commission proposes new 815.6, concern-
ing Rules and Procedures for Certified Local Governments. The
repeal of current 815.6, concerning Rules and Procedures for
Certified Local Governments, is contemporaneously proposed
in this issue of the Texas Register.

The Texas Historical Commission’s Certified Local Government
(CLG) Program is part of the agency'’s responsibilities in admin-
istering the National Historic Preservation Act of 1966. Adminis-
tration of the program is required to comply with the Act and with
the Historic Preservation Fund Grants Manual, which stipulates
the minimum requirements for administration and operation of
the program. States may amplify minimum CLG requirements
so long as any additional requirements are consistent with the
Act and applicable federal regulations, including 36 CFR Part
61.

The purposes of the CLG program are: 1) to ensure the broadest
possible participation of local governments in the national his-
toric preservation program while maintaining standards consis-
tent with the National Historic Preservation Act and the Secretary
of the Interior’s "Standards and Guidelines for Archeology and
Historic Preservation;" 2) to enrich, develop, and help maintain
local historic preservation programs in cooperation and coordi-
nation with the SHPO; and 3) to provide financial and technical
assistance to further these purposes.

Section 15.6 is proposed to allow for better organized and
streamlined procedures that should promote a broader range
of interest and participation in the CLG program in Texas. The
proposed rule removes a significant amount of information
already codified in the federal regulations. In addition, the
proposed 815.6 eliminates requirements that may be more
restrictive than those of federal regulations. The proposed
815.6 includes language that provides the framework but is less

specific to day to day operations of the program which can be
more effectively conveyed through guidance materials such as
applications and handbooks. Utilizing guidance materials rather
than administrative code will allow better flexibility and efficiency
for the program and CLGs to adapt to current needs including
scheduling and application procedures.

The proposed rule simplifies the detailed requirements for
achieving and maintaining CLG status found in the previous
version of the rule to agency guidance materials and procedures
to allow more flexibility for the state and CLGs to effectively
achieve program goals.

The proposed rule eliminates the specific procedures for the
state and CLG to process nominations to the National Register
of Historic Places for properties within a CLG as these proce-
dures are already codified in federal regulations.

The proposed rule specifically eliminates the requirement for lo-
cal matching of CLG grant funds on a 50-50 basis as a match is
not required by federal regulations. The new rule will allow the
agency to establish, lower, or waive match requirements to en-
courage more effective and competitive applications form CLGs.
Other detailed requirements for the grants such as application
deadlines, schedules, and meeting requirements have been re-
moved by the proposed rule and will be outlined in the application
and grant materials. Obsolete terminology, steps, and meetings
have been eliminated from the rule.

The proposed §15.6 requires that the agency evaluate each CLG
no less than once every four years in conformance with federal
regulations rather than every three years as in the previous ver-
sion of the rule. The new rule will allow greater efficiency given
an increase in the number of CLGs since the adoption of the pre-
vious rule.

Mark Wolfe, Executive Director, has determined that for the first
five-year period the new rule is in effect there will be no fiscal
implications for state or local government as a result of enforcing
or administering the rule.

Mr. Wolfe has also determined that for each year of the first five
years the new rule is in effect the public benefit anticipated will
be an increase in the number and impact of potentially important
preservation projects that are eligible for grants under the Texas
CLG program. Additionally, Mr. Wolfe has determined that there
will be no effect on small or micro businesses or individuals.

Comments on the proposal may be submitted to Mark Wolfe, Ex-
ecutive Director, Texas Historical Commission, P.O. Box 12276,
Austin, Texas 78711. Comments will be accepted for 60 days
after publication in the Texas Register. Under federal require-
ments, the public comment period is required to be 60 days, and,
accordingly, an additional 30 days will be allowed for comments
following the 30-day comment period.

The new section is proposed under §442.005(q) of the Texas
Government Code, which provides the Texas Historical Com-
mission with the authority to promulgate rules and conditions to
reasonably affect the purposes of this chapter.

The proposed new section implements 8442.005(e) and
8442.0155 of the Texas Government Code. No other statutes,
articles, or codes are affected by this new section.

§15.6. Rules and Procedures for Certified Local Governments.

(@) Purpose. The Certified Local Government program (here-
inafter referred to as the Program) is part of the Historic Preservation
Fund (HPF) grants-in-aid program authorized by the National Historic
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Preservation Act of 1966 (16 U.S.C. 470 et seq.) (also referred to as
the Act), to provide a statutory framework for national historic preser-

(4) Provides for adequate public participation in the local
historic preservation program, including the process of recommending

vation partnerships among federal, state, tribal, and local governments

properties for nomination to the National Register; and

in the identification, evaluation, designation, and protection of historic
and prehistoric properties. The Texas State Historic Preservation Office
(Texas SHPO), within the Texas Historical Commission (THC), coor-
dinates the state’s preservation responsibilities as set out in the Act. Lo-
cal participation in this Program is provided to local governments that

(5) Satisfactorily performs the responsibilities delegated to

it under the Act.
(f) Certification process of Certified Local Governments. All
eligible local governments must submit a completed Request for Cer-

are certified by the Secretary of the United States Department of the

tification and Certification Agreement, signed by the chief elected of-

Interior and administered by the National Park Service (NPS) through
the Program.

(1) Section 101(c)(1) of the Act directs the Texas State His-
toric Preservation Officer (SHPO) and the Secretary of the Department
of the Interior through the NPS to participate in the partnership and
Title 36, Code of the Federal Regulations, Part 61.6 lists requirements

that the SHPO and local governments are to meet.
(2) These requirements are also found in the Historic

ficial of the applying local government, along with all necessary re-
quested materials, to the THC. A Request for Certification may be sub-
mitted at any time throughout the year. Texas SHPO shall have a rea-
sonable opportunity to review and respond to the request. If the local
government meets the minimum requirements for participation in the
Program, the Texas SHPO shall forward the Request for Certification
and Certification Agreement to the NPS with a recommendation for
certification. The NPS shall make the final certification decision. The
local government shall become a CLG upon receipt of written notice

Preservation Fund (HPF) grants manual, as published and amended
by the NPS.
(b) City participation. City governments may participate in the

from the NPS, completing the certification process.

(9) Annual requirements for Certified Local Governments for
participation in Program. All annual requirements for participation and

Program through compliance with the Texas Local Government Code,
Chapter 211, which empowers municipal governments to adopt zon-

Program procedures are found in the Texas SHPQ’s Certified Local
Government Preservation Handbook (Handbook), which shall be pro-

ing regulation for the purpose of promoting the public health, safety,

vided to each CLG upon its certification into the Program.

morals, or general welfare and protecting and preserving places and ar-
eas of historical, cultural, or architectural importance and significance.

Section 214.00111 of the Texas Local Government Code also provides

additional authority specifically to participating local governments for
the purpose of preserving substandard buildings that are historic prop-
erties.

(c) County participation. Counties may participate in the
Program through compliance with the Texas Local Government Code,

Chapter 318, which empowers the Commissioners Court of each
county to appoint a County Historical Commission, for the purpose

(1) The Texas SHPO shall provide a 60-day period for all
CLGs to comment on any proposed significant changes or amendments
to the Handbook, keep a record of its consultation process, and follow
the procedures outlined in the HPF grant manual.

(2) Written notification from the Texas SHPO to the CLGs
is sufficient for minor changes, technical corrections and amendments
to the Handbook.

(h) Monitoring and evaluating CLG performance. The Texas
SHPO shall monitor the performance of each CLG on an on-going ba-

of initiating and conducting programs suggested by the Court and the

sis to assure that CLGs fulfill their responsibilities in accordance with

THC for the preservation of the county’s historic cultural resources
that are consistent with the statewide preservation plan.

(d) Indian Tribe participation. Indian tribes that effectively
meet the definition of a local government in Section 301(3) of the
Act may participate in the Program in accordance with Section
101(d)(1)(A) of the Act to establish a program and promulgate regula-
tions to assist Indian tribes in preserving their historic properties.

(e) Eligibility for certification of Local Governments. Any

cation Agreement. In addition the performance of the CLG shall be
reviewed by the Texas SHPO on the basis of recognized standards for
historic preservation activities. These standards shall include but not
be limited to the Secretary of the Interior’s Standards and Guidelines
for Archeology and Historic Preservation; National Register criteria

Register Program; state survey grant requirements in assessing the local
government’s execution of the survey requirement of the CLG regula-

city, county, township, municipality, Indian tribe, or any other gen-
eral-purpose political subdivision of Texas may apply to become a Cer-

tions; and the Secretary of the Interior’s Standards for the Treatment of
Historic Properties in considering the local government’s role in over-

tified Local Government (CLG) by submitting a Request for Certifica-

seeing work to locally designated landmarks and districts. Evaluation

tion to the Texas SHPO. To be considered eligible, the local govern-
ment must meet the minimum Program requirements pursuant to Title

of the performance of the CLG shall include the ability to maintain an
adequate and qualified commission as called for in subsection (e)(2) of

36, Code of the Federal Regulations, Part 61, and outlined in the HPF

this section with all commission members having a demonstrated in-

grants manual. The Texas SHPO may expand or prescribe additional
state requirements and responsibilities. The following are the mini-
mum federal requirements local governments must satisfy for certifi-
cation:

(1) Enforces appropriate State or local legislation for the

terest, competence, or knowledge in historic preservation.

(1) The Texas SHPO shall conduct a full evaluation of each
CLG no less than once every four years. Written procedures and stan-
dards for evaluating CLG performance in program operation and ad-
ministration shall be included in the Certification Agreement and in the

designation and protection of historic properties;

(2) Has established an adequate and qualified historic
preservation review commission by State or local legislation;

(3) Maintains a system for the survey and inventory of his-
toric properties;

Handbook.

(2) The Texas SHPO shall promptly notify the CLG in writ-
ing of the results of the evaluation and must maintain written records
for all evaluations.

(3) Ifthe performance of a CLG is unsatisfactory, the Texas
SHPO shall suggest ways the CLG can improve its performance and
stipulate a time frame in which the improvements are to be made.
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(i) Decertification. If the Texas SHPO determines that a CLG
has not complied with the terms of the Certification Agreement, and/or
has not improved sufficiently within a reasonable stipulated time frame
as recommended during the monitoring process, the Texas SHPO must
notify the CLG in writing of its intent to recommend decertification to
the NPS. During the decertification process:

(1) The Texas SHPO may begin procedures for the suspen-
sion and termination of financial assistance to that local governmental
entity in accordance with the HPF grants manual.

(2) Recertification shall not be permitted until all previ-
ously identified inadequacies have been addressed to the satisfaction of
the Texas SHPO, and a demonstrated effort has been made by the local
government to strengthen local preservation efforts above and beyond

previous attempts.

(i) Funds for Certified Local Governments. The Act provides
that at least 10 percent of the Texas SHPO’s annual HPF allocation be
made available in the form of sub grants to CLGs to provide financial
assistance for local activities associated with the identification, evalua-
tion, designation, and protection of historic and prehistoric properties.
Although each CLG is eligible to receive funds from this allocation,
there i no requirement that funds be awarded to all local governments
that are eligible. All procedures, terms and conditions for application
to receive a sub grant as part of the Program shall be found in the Hand-
book.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 15,
2011.

TRD-201100614

Mark Wolfe

Executive Director

Texas Historical Commission

Proposed date of adoption: May 3, 2011

For further information, please call: (512) 463-2192

¢ ¢ ¢
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY

CHAPTER 89. ADAPTATIONS FOR SPECIAL
POPULATIONS

SUBCHAPTER A. GIFTED/TALENTED
EDUCATION

19 TAC §89.4

(Editor’s note: The text of the following section proposed for repeal
will not be published. The section may be examined in the offices of
the Texas Education Agency or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.)

The State Board of Education (SBOE) proposes the repeal of
889.4, concerning gifted and talented education. The section
addresses fiscal responsibility for gifted and talented education
funds. The proposed repeal would remove the rule relating to the
indirect cost allotment for gifted and talented education from 19
TAC Chapter 89 since the maximum allowable indirect cost ref-

erenced in 19 TAC Chapter 105, Foundation School Program,
Subchapter B, Use of State Funds, §105.11, Maximum Allow-
able Indirect Cost, includes in rule the indirect cost for gifted and
talented education.

Through 19 TAC §105.11, the SBOE establishes the maximum
percentage of Foundation School Program (FSP) special allot-
ments under the Texas Education Code (TEC), Chapter 42, Sub-
chapter C, that school districts may expend for indirect costs for
specific programs. Previously, no more than 15% of FSP special
allotments could be expended on indirect costs related to the fol-
lowing programs: compensatory education, gifted and talented
education, bilingual education and special language programs,
and special education.

House Bill (HB) 3646, 81st Texas Legislature, 2009, amended
the TEC, 842.152(c), to provide that up to 45%, rather than 15%,
may be expended from FSP special allotments for indirect costs.
HB 3646 also added the TEC, §42.1541, directing the SBOE
to by rule increase the indirect cost allotments established for
special education, compensatory education, bilingual education,
and career and technical education programs. Accordingly, the
SBOE took action to amend 19 TAC §105.11 at the Novem-
ber 2009 meeting to increase the percent allowances for indi-
rect costs for FSP special allotments. The adopted amendment,
which took effect December 31, 2009, included an increase of
the indirect cost for gifted and talented education.

The proposed repeal of 19 TAC §89.4 would remove the pro-
vision relating to fiscal responsibility from 19 TAC Chapter 89,
Subchapter A, to avoid potential conflict with the governing rule,
19 TAC 8§105.11, if future revisions to statute would change the
allowable percentage for indirect costs for special program allot-
ments.

At the January 2011 meeting, the SBOE approved the proposed
repeal of 19 TAC Chapter 89, Adaptations for Special Popula-
tions, Subchapter A, Gifted/Talented Education, 889.4, Fiscal
Responsibility, for first reading and filing authorization.

The proposed repeal would have no procedural and reporting
implications. The proposed repeal would have no locally main-
tained paperwork requirements.

Anita Givens, associate commissioner for standards and pro-
grams, has determined that for the first five-year period the pro-
posed repeal is in effect there will be no additional costs for state
or local government as a result of enforcing or administering the
repeal.

Ms. Givens has determined that for each year of the first five
years the proposed repeal is in effect the public benefit antici-
pated as a result of enforcing the proposed repeal would be the
removal of an outdated provision related to the use of state funds
for special program allotments that is already adopted elsewhere
in SBOE rule. There is no anticipated economic cost to persons
who are required to comply with the proposed repeal.

In addition, there is no direct adverse economic impact for small
businesses and microbusinesses; therefore, no regulatory flexi-
bility analysis, specified in Texas Government Code, §2006.002,
is required.

Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination Division, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701,
(512) 475-1497. Comments may also be submitted electroni-
cally to rules@tea.state.tx.us or faxed to (512) 463-0028. A re-
quest for a public hearing on the proposed rule action submitted
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under the Administrative Procedure Act must be received by the
commissioner of education not more than 14 calendar days after
notice of the proposal has been published in the Texas Register.

The repeal is proposed under the Texas Education Code (TEC),
842.156(b), which authorizes the SBOE to by rule establish how
each district must account for the expenditure of state funds al-
located for the gifted and talented education program.

The repeal implements the Texas Education Code, §42.156(b).

889.4. Fiscal Responsibility.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100695

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 475-1497

¢ ¢ ¢

CHAPTER 126. TEXAS ESSENTIAL
KNOWLEDGE AND SKILLS FOR
TECHNOLOGY APPLICATIONS

The State Board of Education (SBOE) proposes amendments to
§8126.1, 126.11, and 126.21 and new §8126.5-126.7, 126.13-
126.16, 126.31-126.50, and 126.61-126.64, concerning Texas
essential knowledge and skills (TEKS) for technology applica-
tions. The sections establish the TEKS for technology applica-
tions courses in elementary, middle school, and high school. The
proposed rule actions would establish revised technology appli-
cations TEKS for implementation beginning with the 2012-2013
school year.

Applications for appointment to technology applications TEKS
review committees were accepted by the Texas Education
Agency (TEA) in September and October 2009. Applications
were provided to SBOE members at the November 2009 meet-
ing, nominations were made in November and December 2009,
and individuals were notified of their appointment to serve on a
committee in March 2010. Also at the November 2009 meeting,
SBOE members were asked to begin appointing experts to
review the technology applications TEKS.

At the March 2010 meeting, staff presented the Committee on
Instruction with draft guidelines for the technology applications
expert reviewers. The committee had no additional guidance
for staff regarding the expert reviewers. In April 2010, three ex-
pert reviewers appointed by the SBOE reviewed the currenttech-
nology applications TEKS. Committees were convened in early
May 2010 to begin review of the technology applications TEKS.
The review committees met again in July 2010 to complete initial
drafts of the recommended revisions to the technology applica-
tions TEKS. Initial drafts of the recommendations for revisions to
the technology applications TEKS were posted on the TEA web-
site for informal feedback.

Initial drafts were also reviewed by the three expert reviewers.
During the September 2010 Committee of the Full Board meet-

ing, expert reviewers and representatives from the TEKS review
committees provided invited testimony.

The technology applications TEKS review committees met again
in October 2010 to review feedback and complete recommen-
dations for revisions to the technology applications TEKS. The
recommendations from the review committees were provided to
the Committee of the Full Board at the November 2010 meeting.
At that time, the committee requested that the expert reviewers
review the recommendations a final time and submit their writ-
ten feedback to the board in advance of the January 2011 SBOE
meeting.

At the January 2011 meeting, the SBOE approved for first
reading and filing authorization the proposed revisions to 19
TAC Chapter 126, Subchapters A-C, and proposed new 19 TAC
Chapter 126, Subchapter D.

The proposed rule actions would have no new procedural and
reporting implications. The proposed rule actions would have
no new locally maintained paperwork requirements.

Anita Givens, associate commissioner for standards and pro-
grams, has determined that for the first five-year period the pro-
posed rule actions are in effect there will be fiscal implications
for state and local government as a result of enforcing or admin-
istering the proposed rule actions.

There are fiscal implications for the TEA in the first two years
to reimburse committee members for travel to review and revise
the technology applications TEKS. There are also implications
for the TEA to create professional development to help teachers
and administrators understand the revisions to the TEKS. For fis-
cal year (FY) 2011, the estimated cost to the TEA for reviewing
and revising the TEKS is $38,000. The estimated cost for pro-
fessional development is $1 million for FY 2012 and $125,000
for FYs 2013-2015.

There are anticipated fiscal implications for school districts and
charter schools to implement the revised TEKS, which may
include the need for professional development and revisions to
district-developed databases, curriculum, and scope and se-
quence documents. Since curriculum and instruction decisions
are made at the local district level, it is difficult to estimate the
fiscal impact on any given district.

Ms. Givens has determined that for each year of the first five
years the proposed rule actions are in effect the public benefit
anticipated as a result of enforcing the rule actions would be bet-
ter alignment of the TEKS and coordination of the standards with
the adoption of instructional materials. There is no anticipated
economic cost to persons who are required to comply with the
proposed rule actions.

In addition, there is no direct adverse economic impact for small
businesses and microbusinesses; therefore, no regulatory flexi-
bility analysis, specified in Texas Government Code, §2006.002,
is required.

Comments on the proposal may be submitted to Cristina De La
Fuente-Valadez, Policy Coordination Division, Texas Education
Agency, 1701 North Congress Avenue, Austin, Texas 78701,
(512) 475-1497. Comments may also be submitted electroni-
cally to rules@tea.state.tx.us or faxed to (512) 463-0028. The
State Board of Education will hold a public hearing in conjunction
with the regularly scheduled April 2011 State Board of Education
meeting. Information about the public hearing will be available
at http://www.tea.state.tx.us/index4.aspx?id=3785 by March 23,
2011.
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SUBCHAPTER A. ELEMENTARY
19 TAC §8126.1, 126.5 - 126.7

The amendment and new sections are proposed under the
Texas Education Code, §7.102(c)(4), which authorizes the
SBOE to establish curriculum and graduation requirements;
and §28.002, which authorizes the SBOE to by rule identify the
essential knowledge and skills of each subject of the required
curriculum that all students should be able to demonstrate and
that will be used in evaluating textbooks and addressed on the
assessment instruments.

The amendment and new sections implement the Texas Educa-
tion Code, §7.102(c)(4) and §28.002.

8126.1. Implementation of Texas Essential Knowledge and Skills for
Technology Applications, Elementary.

The provisions of §126.2 and §126.3 of this subchapter shall be su-
perseded by §126.6 and §126.7 of this subchapter beginning with the
2012-2013 school year [effective September 1, 1998].

8126.5. Implementation of Texas Essential Knowledge and Skills
for Technology Applications, Elementary, Beginning with School Year
2012-2013.

The provisions of §126.6 and §126.7 of this subchapter shall be imple-
mented by school districts beginning with the 2012-2013 school year.

8126.6. Technology Applications, Kindergarten-Grade 2, Beginning
with School Year 2012-2013.
(@) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETS-S) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Through the study of the six strands in technology ap-
plications, students use creative thinking and innovative processes to
construct knowledge and develop products. Students communicate
and collaborate both locally and globally to reinforce and promote
learning. Research and information fluency includes the acquisition
and evaluation of digital content. Students develop critical-thinking,
problem-solving, and decision-making skills by collecting, analyzing,
and reporting digital information. Students practice digital citizenship
by behaving responsibly while using technology tools and resources.
Through the study of technology operations and concepts, students
learn technology related terms, concepts, and data input strategies.

(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(b) Knowledge and skills.

(1) Creativity and innovation. The student uses creative
thinking and innovative processes to construct knowledge and develop
digital products. The student is expected to:

(A) apply prior knowledge to develop new ideas, prod-
ucts, and processes;

(B) create original products using a variety of re-

sources;

(C) explore virtual environments, simulations, and
models to enhance learning;

(D) create and execute steps to accomplish a task; and

(E) evaluate and modify steps to accomplish a task.

(2) Communication and collaboration. The student collab-
orates and communicates both locally and globally using digital tools
and resources to reinforce and promote learning. The student is ex-
pected to:

(A) use communication tools that allow for anytime,
anywhere access to interact, collaborate, or publish with peers locally

and globally;
(B) participate in digital environments to develop cul-
tural understanding by interacting with learners of multiple cultures;

(C) format digital information, including font at-
tributes, color, white space, graphics, and animation, for a defined
audience and communication medium; and

(D) select, store, and deliver products using a variety of
media, formats, devices, and virtual environments.

(3) Research and information fluency. The student ac-
quires and evaluates digital content. The student is expected to:

(A) use search strategies to access information to guide

inquiry;

(B) use research skills to build a knowledge base re-
garding a topic, task, or assignment; and

(C) evaluate the usefulness of acquired digital content.

(4) Critical thinking, problem solving, and decision mak-
ing. The student applies critical-thinking skills to solve problems,
guide research, and evaluate projects using digital tools and resources.
The student is expected to:

(A) identify what is known and unknown and what
needs to be known regarding a problem and explain the steps to solve
the problem;

(B) evaluate the appropriateness of a digital tool to
achieve the desired product;

(C) evaluate products prior to final submission; and

(D) collect, analyze, and represent data using tools such
as word processing, spreadsheets, graphic organizers, charts, multime-
dia, simulations, and models.

(5) Digital citizenship. The student practices safe, respon-
sible, legal, and ethical behavior while using digital tools and resources.
The student is expected to:

(A) adhere to acceptable use policies reflecting appro-
priate behavior in a digital environment;

(B) comply with acceptable digital safety rules, fair use
guidelines, and copyright laws; and

(C) practice the responsible use of digital information
regarding intellectual property, including software, text, images, audio,
and video.

(6) Technology operations and concepts. The student
demonstrates knowledge and appropriate use of technology systems,
concepts, and operations. The student is expected to:

(A) use appropriate terminology regarding basic hard-
ware, software applications, programs, networking, virtual environ-
ments, and emerging technologies;

(B) use appropriate digital tools and resources for stor-
age, access, file management, and collaboration;
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(C) perform basic software application functions,
including opening an application and creating, modifying, printing,

and saving files;
(D) use a variety of input, output, and storage devices;
(E) use proper keyboarding techniques such as

(D) select and use appropriate collaboration tools;

(E) evaluate the product for relevance to the assignment

or task; and

(F) perform basic software application functions,
including opening applications and creating, modifying, printing, and

ergonomically correct hand and body positions appropriate for Kinder-
garten-Grade 2 learning;

(F) demonstrate keyboarding techniques for operating

saving files.

(3) Research and information fluency. The student ac-
quires and evaluates digital content. The student is expected to:

the alphabetic, numeric, punctuation, and symbol keys appropriate for
Kindergarten-Grade 2 learning; and

(G) use the help feature online and in applications.

8126.7. Technology Applications, Grades 3-5, Beginning with School
Year 2012-2013.
(a) Introduction.

(1) The technology applications curriculum has six strands

(A) use various search strategies such as keyword(s);
the Boolean identifiers and, or, and not; and other strategies appropriate
to specific search engines;

(B) collect and organize information from a variety of
formats, including text, audio, video, and graphics;

(C) validate and evaluate the relevance and appropriate-
ness of information; and

based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital

(D) acquire information appropriate to specific tasks.
(4) Critical thinking, problem solving, and decision mak-
ing. The student researches and evaluates projects using digital tools
and resources. The student is expected to:

citizenship; and technology operations and concepts.

(2)  Through the study of the six strands in technology ap-
plications, students use creative thinking and innovative processes to
construct knowledge and develop products. Students communicate
and collaborate both locally and globally to reinforce and promote
learning. Research and information fluency includes the acquisition
and evaluation of digital content. Students develop critical-thinking,

problem-solving, and decision-making skills by collecting, analyzing,
and reporting digital information. Students practice digital citizenship
by behaving responsibly while using technology tools and resources.

Through the study of technology operations and concepts, students
learn technology related terms, concepts, and data input strategies.

(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(b) Knowledge and skills.

(1) Creativity and innovation. The student uses creative
thinking and innovative processes to construct knowledge and develop
digital products. The student is expected to:

(A) create original products using a variety of re-

sources,

(B) analyze trends and forecast possibilities, develop-
ing steps for the creation of an innovative process or product; and

(C) use virtual environments to explore systems and is-

(A) identify information regarding a problem and ex-
plain the steps toward the solution;

(B) collect, analyze, and represent data to solve prob-
lems using tools such as word processing, databases, spreadsheets,
graphic organizers, charts, multimedia, simulations, and models;

(C) evaluate student-created products through self and
peer review for relevance to the assignment or task; and

(D) evaluate technology tools applicable for solving

problems.

(5) Digital citizenship. The student practices safe, respon-
sible, legal, and ethical behavior while using digital tools and resources.
The student is expected to:

(A) adhere to acceptable use policies reflecting positive
social behavior in the digital environment;

(B) respect the intellectual property of others;

(C) abide by copyright law and the Fair Use Guidelines
for Educational Multimedia;

(D) protect and honor the individual privacy of oneself

and others;
(E) follow the rules of digital etiquette;

(F) practice safe, legal, and responsible use of informa-
tion and technology; and

Ssues.
(2) Communication and collaboration. The student collab-

(G) comply with fair use guidelines and digital safety

rules.

orates and communicates both locally and globally using digital tools

and resources to reinforce and promote learning. The student is ex-
pected to:

(A) draft, edit, and publish products in different media
individually and collaboratively;

(B) use font attributes, color, white space, and graph-

(6) Technology operations and concepts. The student
demonstrates knowledge and appropriate use of technology systems,
concepts, and operations. The student is expected to:

(A) demonstrate an understanding of technology con-
cepts, including terminology for the use of operating systems, network
systems, virtual systems, and learning systems appropriate for Grades

ics to ensure that products are appropriate for multiple communication
media, including monitor display, web, and print;

(C) collaborate effectively through personal learning

3-5 learning;

(B) manipulate files using appropriate naming conven-
tions; file management, including folder structures and tagging; and file

communities and social environments;

conversions;
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(C) navigate systems and applications accessing pe-
ripherals both locally and remotely;

(D) troubleshoot minor technical problems with hard-
ware and software using available resources such as online help and
knowledge bases; and

(E) use proper touch keyboarding techniques and er-
gonomic strategies such as correct hand and body positions and smooth
and rhythmic keystrokes.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100696

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 475-1497
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SUBCHAPTER B. MIDDLE SCHOOL
19 TAC 8§8126.11, 126.13 - 126.16

The amendment and new sections are proposed under the
Texas Education Code, 8§7.102(c)(4), which authorizes the
SBOE to establish curriculum and graduation requirements;
and 828.002, which authorizes the SBOE to by rule identify the
essential knowledge and skills of each subject of the required
curriculum that all students should be able to demonstrate and
that will be used in evaluating textbooks and addressed on the
assessment instruments.

The amendment and new sections implement the Texas Educa-
tion Code, 8§7.102(c)(4) and §28.002.

8126.11. Implementation of Texas Essential Knowledge and Skills for
Technology Applications, Middle School.

The provisions of §126.12 of this subchapter shall be superseded by
88126.14-126.16 of this subchapter beginning with the 2012-2013
school year [supersede 875.51 of this title (relating to Computer
Literacy) beginning September 4, 1993].

§126.13. Implementation of Texas Essential Knowledge and Skills for
Technology Applications, Middle School, Beginning with School Year
2012-2013.

The provisions of §§126.14-126.16 of this subchapter shall be imple-
mented by school districts beginning with the 2012-2013 school year.

§126.14. Technology Applications, Grade 6, Beginning with School
Year 2012-2013.

(a) General requirements. Districts have the flexibility of of-
fering technology applications in a variety of settings. Districts are
encouraged to offer technology applications in all content areas. This
content may also be offered in a specific class while being integrated
in all content areas.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students

(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Through the study of technology applications, students
make informed decisions by understanding current and emerging tech-
nologies, including technology systems, appropriate digital tools, and
personal learning networks. As competent researchers and responsi-
ble digital citizens, students use creative and computational thinking to
solve problems while developing career and college readiness skills.

(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.
(1) Creativity and innovation. The student uses creative
thinking and innovative processes to construct knowledge, generate
new ideas, and create products. The student is expected to:

(A) identify, create, and use files in various formats
such as text, raster and vector graphics, video, and audio files;

(B) create original works as a means of personal or
group expression;
(C) explore complex systems or issues using models,

simulations, and new technologies to make predictions, modify input,
and review results; and

(D) discuss trends and possible outcomes.

(2) Communication and collaboration. The student collab-
orates and communicates both locally and globally to reinforce and
promote learning. The student is expected to:

(A) participate in personal learning networks to collab-
orate with peers, experts, or others using digital tools such as blogs,
wikis, audio/video communication, or other emerging technologies;

(B) communicate effectively with multiple audiences
using a variety of media and formats; and

(C) read and discuss examples of technical writing.

(3) Research and information fluency. The student ac-
quires, analyzes, and manages content from digital resources. The
student is expected to:

(A) create a research plan to guide inquiry;

(B) discuss and use various search strategies, including
keyword(s) and Boolean operators;

(C) select and evaluate various types of digital re-
sources for accuracy and validity; and

(D) process data and communicate results.
(4) Critical thinking, problem solving, and decision mak-
ing. The student makes informed decisions by applying critical-think-
ing and problem-solving skills. The student is expected to:

(A) identify and define relevant problems and signifi-
cant questions for investigation;

(B) plan and manage activities to develop a solution or
complete a project;

(C) collect and analyze data to identify solutions and
make informed decisions;
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(D) use multiple processes and diverse perspectives to
explore alternative solutions;

(E) make informed decisions and support reasoning;

and

(F) transfer current knowledge to the learning of newly
encountered technologies.

(5) Digital citizenship. The student practices safe, respon-
sible, legal, and ethical behavior while using technology tools and re-
sources. The student is expected to:

(A) understand copyright principles, including current
laws, fair use guidelines, creative commons, open source, and public
domain;

(B) practice ethical acquisition of information and stan-

(i) a spreadsheet workbook using basic computa-
tional and graphic components such as basic formulas and functions,
data types, and chart generation;

(iii)  adatabase by manipulating components such as
entering and searching for relevant data; and

(iv) adigital publication using relevant publication

standards;

(M) plan and create non-linear media projects using
graphic design principles; and

(N) integrate two or more technology tools to create a
new digital product.

8126.15. Technology Applications, Grade 7, Beginning with School
Year 2012-2013.

dard methods for citing sources;

(C) practice safe and appropriate online behavior, per-
sonal security guidelines, digital identity, digital etiquette, and accept-
able use of technology; and

(D) understand the negative impact of inappropriate
technology use, including online bullying and harassment, hacking,
intentional virus setting, invasion of privacy, and piracy such as
software, music, video, and other media.

(6) Technology operations and concepts. The student
demonstrates a thorough understanding of technology concepts,
systems, and operations. The student is expected to:

(A) define and use current technology terminology ap-

(a) General requirements. Districts have the flexibility of of-
fering technology applications in a variety of settings. Districts are
encouraged to offer technology applications in all content areas. This
content may also be offered in a specific class while being integrated
in all content areas.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETS-S) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

propriately;
(B) select technology tools based on licensing, applica-

(2) Through the study of technology applications, students
make informed decisions by understanding current and emerging tech-

tion, and support;
(C) identify, understand, and use operating systems;
(D) understand and use software applications, including

nologies, including technology systems, appropriate digital tools, and
personal learning networks. As competent researchers and responsi-
ble digital citizens, students use creative and computational thinking to
solve problems while developing career and college readiness skills.

selecting and using software for a defined task;

(E) identify, understand, and use hardware systems;

(3) Statements that contain the word "including” reference
content that must be mastered, while those containing the phrase "such

(F) understand troubleshooting techniques such as
restarting systems, checking power issues, resolving software compat-
ibility, verifying network connectivity, connecting to remote resources,
and modifying display properties;

(G) demonstrate effective file management strategies

as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student uses creative
thinking and innovative processes to construct knowledge, generate
new ideas, and create products. The student is expected to:

such as file naming conventions, location, backup, hierarchy, folder
structure, file conversion, tags, labels, and emerging digital organiza-
tional strategies;

(H) discuss how changes in technology throughout his-
tory have impacted various areas of study;

(1) discuss the relevance of technology as it applies to
college and career readiness, life-long learning, and daily living;

(J) use avariety of local and remote input sources;

(K) use keyboarding techniques and ergonomic strate-
gies while building speed and accuracy;

(L) create and edit files with productivity tools, includ-
(i) aword processing document using digital typog-

(A) identify, create, and use files in various formats
such as text, raster and vector graphics, video, and audio files;

(B) create and present original works as a means of per-
sonal or group expression;

(C) explore complex systems or issues using models,
simulations, and new technologies to make predictions, modify input,
and review results; and

(D) discuss trends and make predictions.

(2) Communication and collaboration. The student collab-
orates and communicates both locally and globally to reinforce and
promote learning. The student is expected to:

(A) create personal learning networks to collaborate
and publish with peers, experts, or others using digital tools such as

raphy standards such as page layout, font formatting, paragraph for-
matting, and list attributes;

blogs, wikis, audio/video communication, or other emerging technolo-

gies;
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(B) communicate effectively with multiple audiences
using a variety of media and formats; and

(C) create products using technical writing strategies.

(E) identify, understand, and use hardware systems;

(F) understand troubleshooting techniques such as
restarting systems, checking power issues, resolving software compat-

(3) Research and information fluency. The student ac-
quires, analyzes, and manages content from digital resources. The
student is expected to:

(A) create a research plan to guide inquiry;

(B) use and evaluate various search strategies, includ-
ing keyword(s) and Boolean operators;

(C) select and evaluate various types of digital re-

ibility, verifying network connectivity, connecting to remote resources,
and modifying display properties;

(G) implement effective file management strategies
such as file naming conventions, location, backup, hierarchy, folder
structure, file conversion, tags, labels, and emerging digital organiza-
tional strategies;

(H) explain how changes in technology throughout his-
tory have impacted various areas of study;

sources for accuracy and validity; and

(D) process data and communicate results.

(4)  Critical thinking, problem solving, and decision mak-
ing. The student makes informed decisions by applying critical-think-
ing and problem-solving skills. The student is expected to:

(A) identify and define relevant problems and signifi-
cant questions for investigation;

(B) plan and manage activities to develop a solution or
complete a project;

(C) collect and analyze data to identify solutions and
make informed decisions;

(D) use multiple processes and diverse perspectives to

(1) explain the relevance of technology as it applies to
college and career readiness, life-long learning, and daily living;

(J) use avariety of local and remote input sources;

(K) use keyboarding techniques and ergonomic strate-
gies while building speed and accuracy;

(L) create and edit files with productivity tools, includ-

(i) aword processing document using digital typog-

raphy standards such as page layout, font formatting, paragraph for-
matting, and list attributes;

(ii) aspreadsheet workbook using advanced compu-
tational and graphic components such as complex formulas, basic func-

explore alternative solutions;

(E) make informed decisions and support reasoning;

and

(F) transfer current knowledge to the learning of newly
encountered technologies.

(5) Digital citizenship. The student practices safe, respon-
sible, legal, and ethical behavior while using technology tools and re-
sources. The student is expected to:

(A) understand and practice copyright principles,
including current laws, fair use guidelines, creative commons, open

tions, data types, and chart generation;

(iii) adatabase by manipulating components such as
defining fields, entering data, and designing layouts appropriate for re-
porting; and

(iv) a digital publication using relevant publication

standards;

(M) plan and create non-linear media projects using
graphic design principles; and

(N) integrate two or more technology tools to create a
new digital product.

source, and public domain;
(B) practice ethical acquisition of information and stan-

§126.16. Technology Applications, Grade 8, Beginning with School
Year 2012-2013.

dard methods for citing sources;

(C) practice and explain safe and appropriate online be-
havior, personal security guidelines, digital identity, digital etiquette,
and acceptable use of technology; and

(D) understand the negative impact of inappropriate
technology use, including online bullying and harassment, hacking,
intentional virus setting, invasion of privacy, and piracy such as
software, music, video, and other media.

(6) Technology operations and concepts. The student
demonstrates a thorough understanding of technology concepts,
systems, and operations. The student is expected to:

(A) define and use current technology terminology ap-
propriately;

(B) select and apply technology tools based on licens-
ing, application, and support;
(C) identify, understand, and use operating systems;

(D) understand and use software applications, including
selecting and using software for a defined task;

(a) General requirements. Districts have the flexibility of of-
fering technology applications in a variety of settings. Districts are
encouraged to offer technology applications in all content areas. This
content may also be offered in a specific class while being integrated
in all content areas.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Through the study of technology applications, students
make informed decisions by understanding current and emerging tech-
nologies, including technology systems, appropriate digital tools, and
personal learning networks. As competent researchers and responsi-
ble digital citizens, students use creative and computational thinking to
solve problems while developing career and college readiness skills.
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(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such

(A) understand, explain, and practice copyright princi-
ples, including current laws, fair use guidelines, creative commons,

as" are intended as possible illustrative examples.

(c) Knowledge and skills.
(1) Creativity and innovation. The student uses creative
thinking and innovative processes to construct knowledge, generate
new ideas, and create products. The student is expected to:

(A) identify, create, and use files in various formats, in-
cluding text, raster and vector graphics, video, and audio files;

(B) create, present, and publish original works as a
means of personal or group expression;

(C) explore complex systems or issues using models,

simulations, and new technologies to develop hypotheses, modify in-
put, and analyze results; and

(D) analyze trends and forecast possibilities.

(2) Communication and collaboration. The student collab-
orates and communicates both locally and globally to reinforce and
promote learning. The student is expected to:

(A) create and manage personal learning networks to
collaborate and publish with peers, experts, or others using digital tools

such as blogs, wikis, audio/video communication, or other emerging
technologies;
(B) communicate effectively with multiple audiences

using a variety of media and formats; and

(C) create and publish products using technical writing

open source, and public domain;

(B) practice and explain ethical acquisition of informa-
tion and standard methods for citing sources;

(C) practice and explain safe and appropriate online be-
havior, personal security guidelines, digital identity, digital etiquette,
and acceptable use of technology; and

(D) understand and explain the negative impact of in-
appropriate technology use, including online bullying and harassment,
hacking, intentional virus setting, invasion of privacy, and piracy such
as software, music, video, and other media.

(6) Technology operations and concepts. The student
demonstrates a thorough understanding of technology concepts,
systems, and operations. The student is expected to:

(A) define and use current technology terminology ap-

propriately;

(B) evaluate and select technology tools based on li-
censing, application, and support;

(C) identify, understand, and use operating systems;

(D) understand and use software applications, including
selecting and using software for a defined task;

(E) identify, understand, and use hardware systems;

(F) apply troubleshooting techniques, including restart-
ing systems, checking power issues, resolving software compatibility,

strategies.

(3) Research and information fluency. The student ac-
quires, analyzes, and manages content from digital resources. The
student is expected to:

(A) create a research plan to guide inquiry;

(B) plan, use, and evaluate various search strategies, in-
cluding keyword(s) and Boolean operators;

(C) select and evaluate various types of digital re-
sources for accuracy and validity; and

(D) process data and communicate results.

(4) Critical thinking, problem solving, and decision mak-
ing. The student makes informed decisions by applying critical-think-
ing and problem-solving skills. The student is expected to:

(A) identify and define relevant problems and signifi-
cant questions for investigation;

(B) plan and manage activities to develop a solution or
complete a project;

(C) collect and analyze data to identify solutions and
make informed decisions;

(D) use multiple processes and diverse perspectives to
explore alternative solutions;

(E) make informed decisions and support reasoning;

verifying network connectivity, connecting to remote resources, and
modifying display properties;

(G) implement effective file management strategies
such as file naming conventions, location, backup, hierarchy, folder
structure, file conversion, tags, labels, and emerging digital organiza-
tional strategies;

(H) evaluate how changes in technology throughout
history have impacted various areas of study;

() evaluate the relevance of technology as it applies to
college and career readiness, life-long learning, and daily living;

(J) use avariety of local and remote input sources;

(K) use keyboarding techniques and ergonomic strate-
gies while building speed and accuracy;

(L) create and edit files with productivity tools, includ-

(i) aword processing document using digital typog-
raphy standards such as page layout, font formatting, paragraph for-
matting, mail merge, and list attributes;

(i) aspreadsheet workbook using advanced compu-
tational and graphic components such as complex formulas, advanced
functions, data types, and chart generation;

(iii) a database by manipulating components,
including defining fields, entering data, and designing layouts appro-

and

(F) transfer current knowledge to the learning of newly
encountered technologies.

(5) Digital citizenship. The student practices safe, respon-
sible, legal, and ethical behavior while using technology tools and re-

priate for reporting; and

(iv) a digital publication using relevant publication
standards and graphic design principles;

(M) plan and create non-linear media projects using
graphic design principles; and

sources. The student is expected to:
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(N) integrate two or more technology tools to create a
new digital product.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100697

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 475-1497
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SUBCHAPTER C. HIGH SCHOOL

19 TAC §8126.21, 126.31 - 126.50

The amendment and new sections are proposed under the Texas
Education Code, 87.102(c)(4), which authorizes the SBOE to es-
tablish curriculum and graduation requirements; §28.002, which
authorizes the SBOE to by rule identify the essential knowledge
and skills of each subject of the required curriculum that all stu-
dents should be able to demonstrate and that will be used in
evaluating textbooks and addressed on the assessment instru-
ments; and 828.025, which authorizes the SBOE to by rule deter-
mine curriculum requirements for the minimum, recommended,
and advanced high school programs that are consistent with the
required curriculum under §28.002.

The amendment and new sections implement the Texas Educa-
tion Code, 8§87.102(c)(4), 28.002, and 28.025.

§126.21. Implementation of Texas Essential Knowledge and Skills for
Technology Applications, High School.

The provisions of §8126.22-126.29 of this subchapter shall be super-
seded by §§126.32-126.50 of this subchapter beginning with the 2012-

2013 school year [supersede §75.123 of this title (relating to Computer
Science) beginning September 1, 1998].

§126.31. ill
for Technology Applications, High School, Beginning with School Year
2012-2013.

The provisions of §§126.32-126.50 of this subchapter shall be imple-
mented by school districts beginning with the 2012-2013 school year.

§126.32. Fundamentals of Computer Science (One Credit), Begin-
ning with School Year 2012-2013.

(@) General requirements. Students shall be awarded one
credit for successful completion of this course. The prerequisite
for this course is proficiency in the knowledge and skills relating to
Technology Applications, Grades 6-8. This course is recommended
for students in Grades 9-12.

(b) Introduction.

(1)  The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETS-S) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Fundamentals of Computer Science is intended as a first
course for those students just beginning the study of computer science.
Students wiII learn about the computing tools that are used every day

ties to design, implement, and present solutions to real-world problems.
Students will collaborate and use computer science concepts to access,
analyze, and evaluate information needed to solve problems. Students
will learn the problem-solving and reasoning skills that are the foun-
dation of computer science. By using computer science knowledge
and skills that support the work of individuals and groups in solving
problems, students will select the technology appropriate for the task,
synthesize knowledge, create solutions, and evaluate the results. Stu-
dents will learn digital citizenship by researching current laws and reg-
ulations and by practicing integrity and respect. Students will gain an
understanding of the principles of computer science through the study
of technology operations and concepts.

(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as” are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student develops prod-
ucts and generates new understanding by extending existing knowl-
edge. The student is expected to:

(A) investigate and explore various career opportunities
within the computer science field and report findings through various
media;

(B) create and publish interactive stories, games, and
animations;

(C) create and publish interactive animations;

(D) create algorithms for the solution of various prob-

lems;
(E) create web pages using a mark-up language;

(F) use the Internet to create and publish solutions; and
(G) design creative and effective user interfaces.

(2) Communication and collaboration. The student com-
municates and collaborates with peers to contribute to his or her own
learning and the learning of others. The student is expected to:

(A) seek and respond to advice from peers and profes-
sionals in evaluating problem solutions;

(B) debug and solve problems using reference materials
and effective strategies; and

(C) publish information in a variety of ways such as
print, monitor display, web pages, and video.

(3) Research and information fluency. The student locates,
analyzes, processes, and organizes data. The student is expected to:

(A) construct appropriate electronic search strategies;

and

(B) use a variety of resources, including other subject
areas, together with various productivity tools to gather authentic data
as a basis for individual and group programming projects.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses appropriate strategies to analyze problems and
design algorithms. The student is expected to:

(A) demonstrate the ability to insert applets into web

pages;
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(B) find, download, and insert scripting code into web
pages to enhance interactivity;

(C) understand binary representation of data in com-

ber systems, and count in binary number systems;

(D) read and define a problem’s description, purpose,

and goals;
(E) demonstrate coding proficiency in a contemporary

(B) use operating system tools, including appropriate
file management;

(C) demonstrate knowledge and appropriate use of dif-
ferent operating systems;

(D) demonstrate knowledge and understanding of basic
network connectivity;

(E) describe, compare, and contrast the differences be-
tween an application and an operating system; and

programming language by developing solutions that create stories,
games, and animations;

(F) choose, identify, and use the appropriate data type
to properly represent data in a problem solution;

(G) demonstrate an understanding of and use variables

(H) demonstrate proficiency in the use of arithmetic op-
erators to create mathematical expressions, including addition, subtrac-
tion, multiplication, real division, integer division, and modulus divi-
sion;

(1) demonstrate an understanding of and use sequence
within a programmed story, game, or animation;

(J) demonstrate an understanding of and use conditional
statements within a programmed story, game, or animation;

(K) demonstrate an understanding of and use iteration

(L) create an interactive story, game, or animation;

(M) use random numbers within a programmed story,
game, or animation; and

(N) testprogram solutions by investigating valid and in-

valid data.

(5) Digital citizenship. The student explores and under-
stands safety, legal, cultural, and societal issues relating to the use of
technology and information. The student is expected to:

(A) discuss copyright laws/issues and model ethical
acquisition of digital information by citing sources using established
methods;

(B) demonstrate proper digital etiquette and knowledge
of acceptable use policies when using networks, especially resources
on the Internet and on intranets;

(C) investigate measures such as passwords or virus
detection/prevention to protect computer systems and databases from
unauthorized use and tampering;

(D) understand the safety risks associated with the use
of social networking sites;

(E) discuss the impact of computing and computing re-
lated advancements on society; and

(F)_ determine the reliability of information available
through electronic media.

(6) Technology operations and concepts. The student un-
derstands technology concepts, systems, and operations as they apply
to computer science. The student is expected to:

(A)  demonstrate knowledge of the basic computer com-
ponents, including a central processing unit (CPU), storage, and in-
put/output devices;

(F) compare, contrast, and appropriately use various in-
put, processing, output, and primary/secondary storage devices.

with School Year 2012-2013.

(a) General requirements. Students shall be awarded one-half
to one credit for successful completion of this course. The required
prerequisite for this course is Algebra I. This course is recommended
for students in Grades 9-12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Computer Science | will foster students’ creativity
and innovation by presenting opportunities to design, implement, and
present meaningful programs through a variety of media. Students will
collaborate with one another, their instructor, and various electronic
communities to solve the problems presented throughout the course.
Through data analysis, students will identify task requirements,
plan search strategies, and use computer science concepts to access,
analyze, and evaluate information needed to solve problems. By
using computer science knowledge and skills that support the work of
individuals and groups in solving problems, students will select the
technology appropriate for the task, synthesize knowledge, create so-
lutions, and evaluate the results. Students will learn digital citizenship
by researching current laws and regulations and by practicing integrity
and respect. Students will gain an understanding of the principles of
computer science through the study of technology operations, systems,
and concepts.

(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student develops prod-
ucts and generates new understandings by extending existing knowl-
edge. The student is expected to:

(A) participate with electronic communities as a
learner, initiator, contributor, and teacher/mentor;

(B) extend the learning environment beyond the school
walls with digital products created to increase teaching and learning in
the other subject areas; and

(C) participate in relevant, meaningful activities in the
larger community and society to create electronic projects.

(2) Communication and collaboration. The student com-
municates and collaborates with peers to contribute to his or her own
learning and the learning of others. The student is expected to:
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(A) create and properly display meaningful output;

(B) create interactive console display interfaces, with

appropriate user prompts, to acquire data from a user;

(C) use Graphical User Interfaces (GUISs) to create in-

teractive interfaces to acquire data from a user and display program

results;

(D) write programs with proper programming style to

enhance the readability and functionality of the code by using mean-

ingful descriptive identifiers, internal comments, white space, spacing,
indentation, and a standardized program style;

(E) improve numeric display by optimizing data visu-

alization;
(F) display simple vector graphics using lines, circles,

and rectangles;
(G) display simple bitmap images; and

(H) ~ seek and respond to advice from peers and profes-
sionals in evaluating quality and accuracy.

(3) Research and information fluency. The student locates,
analyzes, processes, and organizes data. The student is expected to:

(A) useavariety of resources, including foundation and

enrichment curricula, to gather authentic data as a basis for individual
and group programming projects; and

(B) use various productivity tools to gather authentic
data as a basis for individual and group programming projects.

(4) Critical thinking, problem solving, and decision mak-

ing. The student uses appropriate strategies to analyze problems and
design algorithms. The student is expected to:

(A) use program design problem-solving strategies to
create program solutions;

(B) define and specify the purpose and goals of solving

(O) demonstrate proficiency in the use of the arithmetic
operators to create mathematical expressions, including addition, sub-
traction, multiplication, real division, integer division, and modulus di-
vision;

(P) create program solutions to problems using avail-
able mathematics libraries, including absolute value, round, power,
square, and square root;

(Q) develop program solutions that use assignment;

(R) develop sequential algorithms to solve non-branch-
ing and non-iterative problems;

(S) develop algorithms to decision-making problems
using branching control statements;

(T) develop iterative algorithms and code programs to
solve practical problems;

(U) demonstrate proficiency in the use of the relational

operators;

(V) demonstrate proficiency in the use of the logical op-
erators; and

(W) generate and use random numbers.

(5) Digital citizenship. The student explores and under-
stands safety, legal, cultural, and societal issues relating to the use of
technology and information. The student is expected to:

(A) discuss intellectual property, privacy, sharing of in-
formation, copyright laws, and software licensing agreements;

(B) model ethical acquisition and use of digital infor-

mation;

(C) demonstrate proper digital etiquette, responsible
use of software, and knowledge of acceptable use policies;

(D) investigate measures, including passwords and
virus detection/prevention, to protect computer systems and databases

a problem;
(C) identify the subtasks needed to solve a problem;

(D)  identify the data types and objects needed to solve
a problem;
(E) identify reusable components from existing code;

(F) design a solution to a problem;

(G) code a solution from a program design;
(H) identify and debug errors;

(1) test program solutions with appropriate valid and in-
valid test data for correctness;

(J) debug and solve problems using error messages, ref-
erence materials, language documentation, and effective strategies;

(K) explore common algorithms, including finding

from unauthorized use and tampering; and

(E) investigate how technology has changed and the so-
cial and ethical ramifications of computer usage.

(6) Technology operations, systems, and concepts. The
student understands technology concepts, systems, and operations as
they apply to computer science. The student is expected to:

(A) compare and contrast types of operating systems,
software applications, and programming languages;

(B) demonstrate knowledge of major hardware compo-
nents, including primary and secondary memory, a central processing
unit (CPU), and peripherals;

(C) differentiate _among current programming lan-
guages, discuss the use of those languages in other fields of study,
and demonstrate knowledge of specific programming terminology and
concepts;

greatest common divisor, finding the biggest number out of three,
finding primes, making change, and finding the average;

(L) analyze and modify existing code to improve the
underlying algorithm;

(M) create program solutions that exhibit robust behav-
ior by understanding, avoiding, and preventing runtime errors, includ-
ing division by zero and type mismatch;

(N) select the most appropriate algorithm for a defined

problem;

(D) differentiate between a high-level compiled lan-
guage and an interpreted language;

(E) understand concepts of object-oriented design;
(F) use local and global scope access variable declara-

tions;

(G) encapsulate data and associated subroutines into an
abstract data type;
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(H) create subroutines that do not return values with and
without the use of arguments and parameters;

(1) create subroutines that return typed values with and
without the use of arguments and parameters;

(J) understand and identify the data-binding process be-

using computer science knowledge and skills that support the work of
individuals and groups in solving problems, students will select the
technology appropriate for the task, synthesize knowledge, create so-
lutions, and evaluate the results. Students will learn digital citizenship
by researching current laws and regulations and by practicing integrity
and respect. Students will gain an understanding of computer science

tween arguments and parameters;

(K) compare objects using reference values and a com-
parison routine;

(L) understand the binary representation of numeric and
nonnumeric data in computer systems;

(N) perform numerical conversions between the deci-
mal and binary number systems and count in the binary number sys-
tem;

(O) choose, identify, and use the appropriate data types
for integer, real, and Boolean data when writing program solutions;

(P) demonstrate an understanding of the concept of a

variable;

(Q) demonstrate an understanding of and use reference
variables for objects;

(R) demonstrate an understanding of how to represent
and manipulate text data, including concatenation and other string func-
tions;

(S) demonstrate an understanding of the concept of

SCOpeE;

(T) identify and use the structured data type of one-di-
mensional arrays to traverse, search, and modify data;

(U) choose, identify, and use the appropriate data type
and structure to properly represent the data in a program problem so-
lution; and

(V) compare and contrast strongly typed and un-typed
programming languages.

Year 2012-2013.

(@) General requirements. Students shall be awarded one
credit for successful completion of this course. The required prereq-
uisites for this course are Algebra | and either Computer Science | or
Fundamentals of Computer Science. This course is recommended for
students in Grades 11 and 12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Computer Science Il will foster students’ creativity
and innovation by presenting opportunities to design, implement, and
present meaningful programs through a variety of media. Students will
collaborate with one another, their instructor, and various electronic
communities to solve the problems presented throughout the course.
Through data analysis, students will identify task requirements,
plan search strategies, and use computer science concepts to access,
analyze, and evaluate information needed to solve problems. By

through the study of technology operations, systems, and concepts.

(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student develops prod-
ucts and generates new understandings by extending existing knowl-
edge. The student is expected to:

(A) use program design problem-solving strategies to
create program solutions;

(B) demonstrate the ability to read and modify large
programs, including the design description and process development;

(C) follow the systematic problem-solving process of
identifying the specifications of purpose and goals, the data types and
objects needed, and the subtasks to be performed;

(D) compare and contrast design methodologies and
implementation techniques such as top-down, bottom-up, and black
box;

(E) analyze, modify, and evaluate existing code by per-
forming a case study on a large program, including inheritance and
black box programming;

(F) identify the data types and objects needed to solve

a problem;

(G) choose, identify, and use the appropriate abstract
data type, advanced data structure, and supporting algorithms to prop-
erly represent the data in a program problem solution;

(H) use object-oriented programming development
methodology, data abstraction, encapsulation with information hiding,
and procedural abstraction in program development and testing; and

() create, edit, and manipulate bitmap images that are
used to enhance user interfaces and program functionality.

(2) Communication and collaboration. The student com-
municates and collaborates with peers to contribute to his or her own
learning and the learning of others. The student is expected to:

(A) use the principles of software engineering to work
in software design teams, break a problem statement into specific so-
lution requirements, create a program development plan, code part of
a solution from a program development plan while a partner codes the
remaining part, team test the solution for correctness, and develop pre-
sentations to report the solution findings;

(B) create interactive console display interfaces with
appropriate user prompts;

(C) create interactive human interfaces to acquire data
from a user and display program results using an advanced Graphical
User Interface (GUI);

(D) write programs and communicate with proper pro-
gramming style to enhance the readability and functionality of the code
by using meaningful descriptive identifiers, internal comments, white
space, indentation, and a standardized program style;
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(E) improve data display by optimizing data visualiza-

tion;

(F) display simple vector graphics to interpret and dis-
play program results; and

(G) display simple bitmap images.

(3) Research and information fluency. The student locates,
analyzes, processes, and organizes data. The student is expected to:

(A) use local area networks (LANSs) and wide area net-
works (WANS), including the Internet and intranets, in research, file
management, and collaboration;

(B) understand programming file structure and file ac-
cess for required resources;

(C) acquire and process information from text files, in-
cluding files of known and unknown sizes;

(D) manipulate data structures using string processing;

(E) manipulate data values by casting between data

types;
(F) identify and use the structured data type of one-di-
mensional arrays to traverse, search, modify, insert, and delete data;
(G) identify and use the structured data type of two-di-
mensional arrays to traverse, search, modify, insert, and delete data;
and

(H) identify and use a list object data structure to tra-
verse, search, insert, and delete data.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses appropriate strategies to analyze problems and
design algorithms. The student is expected to:

(A) develop sequential algorithms using branching con-
trol statements, including nested structures, to create solutions to deci-
sion-making problems;

(B) develop choice algorithms using selection control
statements based on ordinal values;

(C) demonstrate proficiency in the use of short-circuit
evaluation;

(D) demonstrate proficiency in the use of Boolean alge-
bra, including De Morgan’s Law;

(E) develop iterative algorithms using nested loops;

(F) identify, trace, and appropriately use recursion in
programming solutions, including algebraic computations;

(G) design, construct, evaluate, and compare search al-
gorithms, including linear searching and binary searching;

(H) identify, describe, design, create, evaluate, and
compare standard sorting algorithms, including selection sort, bubble
sort, insertion sort, and merge sort;

(1) measure time/space efficiency of various sorting al-
gorithms;

(J) compare and contrast search and sort algorithms, in-
cluding linear, quadratic, and recursive strategies, for time/space effi-

ciency;

(K) analyze algorithms using "big-O" notation for best,
average, and worst-case data patterns;

(L) develop algorithms to solve various problems, in-
cluding factoring, summing a series, finding the roots of a quadratic
equation, and generating Fibonacci numbers;

(M) test program solutions by investigating boundary
conditions; testing classes, methods, and libraries in isolation; and per-
forming stepwise refinement;

(N) identify and debug compile, syntax, runtime, and

logic errors;

(O) compare and contrast algorithm efficiency by using
informal runtime comparisons, exact calculation of statement execu-
tion counts, and theoretical efficiency values using "big-O" notation,
including worst-case, best-case, and average-case time/space analysis;

(P) demonstrate the ability to count, convert, and per-
form mathematical operations in the binary and hexadecimal number
systems;

(Q) demonstrate knowledge of the maximum integer

representations, and round-off errors;

(R) create program solutions to problems using the
mathematics library class;

(S) use random algorithms to create simulations that
model the real world;

(T) identify, understand, and create class specifications
and relationships among classes, including composition and inheri-
tance relationships;

(U) understand and explain object relationships among
defined classes, abstract classes, and interfaces;

(V) create object-oriented definitions using class decla-
rations, variable declarations, constant declarations, method declara-
tions, parameter declarations, and interface declarations;

(W) create robust classes that encapsulate data and the
methods that operate on that data and incorporate overloading to enrich
the object’s behavior;

(X) design and implement a set of interactive classes;

(Y) design, create, and evaluate multiclass programs
that use abstract classes and interfaces;

(Z) understand and implement a student-created class

hierarchy;
(AA) extend, modify, and improve existing code using
inheritance;

(BB) create adaptive behaviors, including overloading,
using polymorphism;

(CC) understand and use reference variables for object
and string data types;

(DD) understand and implement access scope modi-
fiers;

(EE) understand and demonstrate how to compare ob-
jects;

(FF) duplicate objects using the appropriate deep and/or
shallow copy;

(GG) define and implement abstract classes and inter-
faces in program problem solutions;
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(HH) apply functional decomposition to a program so-

lution;

(1) create simple and robust objects from class defini-
tions through instantiation;

(JJ) apply class membership of variables, constants, and

(2) Computer Science Il will foster students’ creativity
and innovation by presenting opportunities to design, implement, and
present meaningful programs through a variety of media. Students will
collaborate with one another, their instructor, and various electronic
communities to solve the problems presented throughout the course.
Through data analysis, students will identify task requirements,

methods;

(KK) examine and mutate the properties of an object
using accessors and modifiers;

(LL) understand and implement a composite class; and

plan search strategies, and use computer science concepts to access,
analyze, and evaluate information needed to solve problems. By
using computer science knowledge and skills that support the work
of individuals and groups in solving problems, students will select
the technology appropriate for the task, synthesize knowledge, create

(MM) design and implement an interface.

(5) Digital citizenship. The student explores and under-

solutions, and evaluate the results. Students will learn digital citizen-
ship by researching current laws and regulations and by practicing
integrity and respect. Students will gain an understanding of advanced

stands safety, legal, cultural, and societal issues relating to the use of

computer science data structures through the study of technology

technology and information. The student is expected to:

(A) model ethical acquisition and use of digital infor-

mation;

(B) demonstrate proper digital etiquette, responsible
use of software, and knowledge of acceptable use policies; and

(C) investigate digital rights management.
(6) Technology operations and concepts. The student un-
derstands technology concepts, systems, and operations as they apply
to computer science. The student is expected to:

(A) compare and contrast types of operating systems,
software applications, hardware platforms, and programming_lan-
guages;

(B) demonstrate knowledge of major hardware compo-
nents, including primary and secondary memory, a central processing
unit (CPU), and peripherals;

(C) demonstrate knowledge of major networking com-
ponents, including hosts, servers, switches, and routers;

(D) demonstrate knowledge of computer communica-
tion systems, including single-user, peer-to-peer, workgroup, client-
server, and networked;

(E) demonstrate knowledge of computer addressing
systems, including Internet Protocol (IP) address and Media Access
Control (MAC) address; and

(F) differentiate among the categories of programming
languages, including machine, assembly, high-level compiled, high-

operations, systems, and concepts.

(3) Statements that contain the word "including” reference
content that must be mastered, while those containing the phrase "such
as” are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student develops prod-
ucts and generates new understandings by extending existing knowl-
edge. The student is expected to:

(A) apply data abstraction and encapsulation to manage

complexity;
(B) implement a student-created class hierarchy;

(C) read and write class specifications using visual or-
ganizers, including Unified Modeling Language;

(D) use black box programming methodology;

(E) design, create, and use interfaces to apply protocols;

(F) identify, describe, design, create, evaluate, and com-
pare standard sorting algorithms that perform sorting operations on data
structures, including quick sort and heap sort;

(G) select, identify, and use the appropriate abstract
data type, advanced data structure, and supporting algorithms to
properly represent the data in a program problem solution; and

(H) manage complexity by using a systems approach.

(2) Communication and collaboration. The student com-
municates and collaborates with peers to contribute to his or her own

level interpreted, and scripted.

8126.35. Computer Science Il (One Credit), Beginning with School
Year 2012-2013.

(@) General requirements. Students shall be awarded one
credit for successful completion of this course. The required prereg-
uisite for this course is Computer Science Il, Advanced Placement
(AP) Computer Science, or International Baccalaureate (1B) Computer

learning and the learning of others. The student is expected to:

(A) use local area networks (LANSs) and wide area net-
works (WANS), including the Internet and intranets, in research, file
management, and collaboration;

(B) create interactive human interfaces to acquire data
from a user and display program results using an advanced Graphical
User Interface (GUI);

Science. This course is recommended for students in Grades 11 and
12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETS-S) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(C) write programs and communicate with proper pro-
gramming style to enhance the readability and functionality of the code
by using meaningful descriptive identifiers, internal comments, white
space, indentation, and a standardized program style; and

(D) work in software design teams.

(3) Research and information fluency. The student locates,
analyzes, processes, and organizes data. The student is expected to:

(A) identify and use the structured data type of arrays
of objects to traverse, search, modify, insert, and delete data;
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(B) identify and use two-dimensional ragged arrays to
traverse, search, modify, insert, and delete data;

(C) identify and use a list object data structure, includ-
ing vector, to traverse, search, insert, and delete object data;

(D) understand and trace a linked-list data structure;

(E) create program solutions using a linked-list data
structure, including unordered single, ordered single, double, and
circular linked;

(F) understand composite data structures, including a
linked list of a linked list;

(G) understand and create program solutions using
stacks, queues, trees, heaps, priority queues, graph theory, and enu-
merated data types;

(H) understand and create program solutions using sets,
including HashSet and TreeSet;

(1) understand and create program solutions using
maps, including HashMap and TreeMap; and

(J) write and modify text file data.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses appropriate strategies to analyze problems and
design algorithms. The student is expected to:

(A) develop choice algorithms using selection control

(5) Digital citizenship. The student explores and under-
stands safety, legal, cultural, and societal issues relating to the use of
technology and information. The student is expected to:

(A) model ethical acquisition and use of digital infor-
mation; and

(B) demonstrate proper digital etiquette, responsible
use of software, and knowledge of acceptable use policies.

(6) Technology operations and concepts. The student un-
derstands technology concepts, systems, and operations as they apply
to computer science. The student is expected to:

(A) compare and contrast high-level programming lan-

guages;
(B) create a small workgroup network;

(C) create and apply a basic network addressing
scheme; and

(D) create discovery programs in a low-level language,
high-level language, and scripting language.

§126.36. Digital Forensics (One-Half to One Credit), Beginning with
School Year 2012-2013.

(@) General requirements. Students shall be awarded one-half
to one credit for successful completion of this course. The prerequisite
for this course is proficiency in the knowledge and skills relating to
Technology Applications, Grades 6-8. This course is recommended

statements, including break, label, and continue;

(B) demonstrate proficiency in the use of the bitwise op-

for students in Grades 9-12.
(b) Introduction.

erators; (1) Thetechnology applications curriculum has six strands
(C) develop iterative algorithms using do-while loops; based on the National Educational Technology Standards for Students
. . ! (NETS-S) and performance indicators developed by the International
erator: (D)  demonstrate proficiency in the use of the ternary op Society for Technology in Education (ISTE): creativity and innova-
" tion; communication and collaboration; research and information flu-
(E) create program solutions that use iterators; ency; critical thinking, problem solving, and decision making; digital

(F) identify, trace, and appropriately use recursion; citizenship; and technology operations and concepts.
e (2) Digital Forensics will foster students’ creativity and
hashina: (G) understand and create program solutions using innovation by presenting opportunities to investigate simulations and
nashing. case studies of crimes, reconstructing computer security incidents,
(H) perform pattern recognition using regular expres- troubleshooting operational problems, and recovering from accidental
sions; system damage. Students will collaborate to develop forensic tech-

(1) explore common algorithms, including matrix addi-

tion and multiplication, fractals, Towers of Hanoi, and magic square;

(J) create program solutions that exhibit robust behav-
ior by understanding and avoiding runtime errors and handling antici-

niques to assist with computer security incident response. Students
will learn methods to identify, collect, examine, and analyze data
while preserving the integrity of the information and maintaining
a strict chain of custody for data. Students will solve problems as
they study the application of science to the law. Students will learn

pated errors;
(K) understand object-oriented design concepts of inner

classes, outer classes, and anonymous classes;

(L) use object reference scope identifiers, including
null, this, and super;

(M) provide object functionality to primitive data types;

(N) write program assumptions in the form of asser-

digital citizenship by researching current laws and regulations and by
practicing integrity and respect. Students will gain an understanding
of computing and networking systems that transmit or store electronic
data.

(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.

tions; (1) Creativity and innovation. The student develops prod-
(O) write a Boolean expression to test a program asser- ucts and generates new understanding by extending existing knowl-
tion; and edge. The student is expected to:
(P) construct assertions to make explicit program in- (A) explain the need for digital forensics, staffing re-
variants. quirements, and team interactions;
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(B) develop policies to define staff roles and responsi-

bilities;
(C) develop guidelines, procedures, and recommenda-
tions for digital forensics tool use; and

(D) investigate simulations and case studies of crimes

to reconstruct computer security incidents.

(2) Communication and collaboration. The student com-
municates and collaborates with peers to contribute to his or her own
learning and the leaming of others. The student is expected to:

(A) describe the characteristics and behaviors of a given

system;

(B) justify and describe the impact of selecting a given
system;

(C) apply effective teamwork practices;

(D) collaborate with multiple participants;

(E) document use, functionality, and implementation;

(F) seek and respond to advice from peers and profes-
sionals; and

(G) describe considerations required for incident re-
sponse.

(3) Research and information fluency. The student locates,

analyzes, processes, and organizes data. The student is expected to:
(A) identify possible sources of data;

(B) acquire data;
(C) analyze and report data collected;

(D) collect files by copying files from media while
maintaining data file integrity;

(E) examine data files by locating files, extracting data,

and using a digital forensics toolKkit;

(F) examine and analyze operating system data;

(G) collect volatile and non-volatile operating system

data;
(H) collect, examine, and analyze application data;

(B) examine and analyze network traffic data, including
identifying events of interest, examining data sources, and identifying
attacks.

(5) Digital citizenship. The student explores and under-
stands safety, legal, cultural, and societal issues relating to the use of
technology and information. The student is expected to:

(A) identify and use digital information appropriately;

(B) identify and use appropriate methods for citing

sources,

(C) identify and discuss intellectual property laws, is-
sues, and use;

(D) identify intellectual property stakeholders and their
needs and perspectives;

(E) identify and describe the kinds of crimes investi-
gated by digital forensics specialists;

(F) identify legal, illegal, ethical, and unethical aspects
of information gathering;

(G) compare and contrast legal, illegal, ethical, and un-
ethical information gathering methods and identify possible gray areas;

(H) identify and describe ways in which developing
laws and guidelines affect digital forensics practices;

() identify and describe legal considerations and tech-
nical issues related to collecting network traffic data;

(J) identify and describe ways in which technological
changes affect applicable laws; and

(K) identify and describe businesses and government
agencies that use digital forensics.

(6) Technology operations and concepts. The student un-
derstands technology concepts, systems, and operations as they apply
to computer science. The student is expected to:

(A) demonstrate knowledge of and appropriately use
operating systems, software applications, and communication and
networking components;

(B) compare, contrast, and appropriately use various in-
put, processing, output, and primary and secondary storage devices;

(1) use traffic data sources, including firewalls and
routers, packet sniffers and protocol analyzers, intrusion detection

(C) make decisions regarding the selection, acquisition,
and use of software, including its quality, appropriateness, effective-

systems, remote access, security event management software, and
network forensic analysis tools;

(J) describe how a file scan can be accessed and modi-

fied;

(K) collect, examine, and analyze data from multiple
sources; and

(L) provide examples of how multiple data sources can
be used during digital forensics, including investigating worm infec-
tions, viruses, and email threats.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses appropriate strategies to analyze problems and
design algorithms. The student is expected to:

(A) resolve information conflicts and validate informa-

ness, and efficiency;

(D) demonstrate knowledge of data formats;

(E) demonstrate knowledge of networks, including the
Internet, intranets, and extranets;

(F) compare and contrast non-volatile and volatile data;

(G) describe file basics, including file storage, file sys-
tems, and other types of storage media;

(H)  describe file modification, including access and cre-
ation times;

(1) describe operating systems, including terminology
and functions;

(J) describe technical procedures related to collecting
operating system data;
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(K) describe the significance to digital forensics of the
Transmission Control Protocol/Internet Protocol (TCP/IP) model, in-

(A) convert spoken language statements to appropriate
statements in propositional logic;

cluding application, transport, IP, and hardware layers;

nents, including configurations settings, authentications, logs, applica-
tion data, supporting files, and application architecture; and

(M) describe the functions and use of application types,
including email, web usage, interactive communications, file sharing,
document usage, security applications, and data concealment tools.

§126.37. Discrete Mathematics (One-Half to One Credit), Beginning
with School Year 2012-2013.

() General requirements. Students shall be awarded one-half
to one credit for successful completion of this course. The required
prerequisite for this course is Algebra I1. This course is recommended
for students in Grades 11 and 12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETS-S) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Discrete Mathematics provides the tools used in most
areas of computer science. Exposure to the mathematical concepts and
discrete structures presented in this course is essential in order to pro-
vide an adequate foundation for further study. Discrete Mathematics
is generally listed as a core requirement for Computer Science majors.
Course topics are divided into six areas: functions, relations, and sets;
basic logic; proof techniques; counting basics; graphs and trees; and
discrete probability. Mathematical topics are interwoven with com-
puter science applications to enhance the students’ understanding of the
introduced mathematics. Students will develop the ability to see com-
putational problems from a mathematical perspective. Introduced to a
formal system (propositional and predicate logic) upon which mathe-
matical reasoning is based, students will acquire the necessary knowl-
edge to read and construct mathematical arguments (proofs), under-
stand mathematical statements (theorems), and use mathematical prob-
lem-solving tools and strategies. Students will be introduced to discrete
data structures such as sets, relations and discrete functions, and graphs
and trees. Students will also be introduced to discrete probability and
expectations.

(3) Statements that contain the word "including” reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student develops prod-
ucts and generates new understanding by extending existing knowl-
edge. The student is expected to:

(A) model algorithms and real-world situations using
formal tools of symbolic logic;

(B) model computer science problems by using graphs
and trees; and

(C) calculate the probabilities of events and expecta-
tions of random variables for such problems as games of chance.

(2) Communication and collaboration. The student com-
municates and collaborates with peers to contribute to his or her own
learning and the learning of others. The student is expected to:

(B) explain basic terminology of functions, relations,

and sets;
(C) state the definition of the Master theorem;

(D) use the context of a particular application to inter-
pret the meaning derived when computing the permutations and com-
binations of a set;

(E) interpret associated operations and terminology in
context; and

(F) define and provide examples of logical equivalence,
normal forms, validity, and modus ponens/modus tollens.

(3) Research and information fluency. The student locates,
analyzes, processes, and organizes data. The student is expected to:

(A) construct truth tables for negation, conjunction, dis-
junction, implication, biconditional, and bit operators; and

(B) use truth tables to demonstrate propositional rela-

tions.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses appropriate strategies to analyze problems and
design algorithms. The student is expected to:

(A) analyze practical examples using appropriate mod-
els of sets, functions, and relations;

(B) compare and contrast tautology, contradiction, and
contingency as related to propositional equivalences;

(C) compare and contrast examples and use of coun-
terexamples, contrapositions, and contradictions;

(D)  describe the appropriate use and limitations of pred-
icate logic;

(E) apply formal methods of symbolic propositional
and predicate logic;

(F) use formal logic proofs and logical reasoning to
solve problems;

(G) outline the basic structure of proofs, including
direct, indirect, contradiction, induction, existence, and constructive
proofs;

(H) compare and contrast the types of problems best
satisfied by direct, indirect, contradiction, induction, existence, and
constructive proofs;

(1) relate mathematical induction to recursion and re-
cursively defined structures;

(J) compare and contrast weak, strong, and structural
induction, including when each is most appropriately used and exam-
ples of each;

(K) compare and contrast dependent and independent

events;

(L) use recurrence equations to analyze algorithms and
other practical problems;

(M) use counting techniques to analyze algorithms and
other practical problems;

(N) apply probability tools to solve problems; and
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(O) define, compare, and contrast simple graphs, multi-
graphs, and directed and undirected graphs using definitions, proper-

sign, implement, and present meaningful programs through a variety of
media. Students will collaborate with one another, their instructor, and

ties, and examples, including special cases.

(5) Digital citizenship. The student explores and under-
stands safety, legal, cultural, and societal issues relating to the use of
technology and information. The student is expected to:

(A) model ethical acquisition and use of digital infor-

various electronic communities to solve gaming problems. Through
data analysis, students will include the identification of task require-
ments, plan search strategies, and use programming concepts to access,
analyze, and evaluate information needed to design games. By acquir-
ing programming knowledge and skills that support the work of indi-
viduals and groups in solving problems, students will select the tech-

mation;

(B) demonstrate proper digital etiquette, responsible
use of software, and knowledge of acceptable use policies; and

(C) investigate how the concepts of discrete mathemat-
ics are related to relevant problems and significant questions.

(6) Technology operations and concepts. The student un-

nology appropriate for the task, synthesize knowledge, create solutions,
and evaluate the results. Students will learn digital citizenship by re-
searching current laws and regulations and by practicing integrity and
respect. Students will create a computer game that is presented to an
evaluation panel.

(3) Statements that contain the word "including” reference
content that must be mastered, while those containing the phrase "such

derstands technology concepts, systems, and operations as they apply
to computer science. The student is expected to:

(A) perform operations associated with sets, functions,
and relations;

(B) apply basic counting principles, including cardinal-

as” are intended as possible illustrative examples.
(c) Knowledge and skills.

(1) Creativity and innovation. The student develops prod-
ucts and generates new understanding by extending existing knowl-
edge. The student is expected to:

ity and the pigeonhole principle;
(C) apply appropriate precedence when using logical

(A) understand the basic game design elements, includ-
ing conceptual ideas, storyline, visualization, storyboard, game effects,

operators;

(D) use appropriate strategies, including De Morgan’s
Laws, to identify propositional equivalences;

(E) identify and appropriately use predicates, existen-
tial and universal quantifiers, and valid arguments;

(F) identify possible applications of proofs, including
evaluating algorithmic complexity;

(G) state and appropriately use the product and sum

rules;

(H) compute permutations and combinations of a set;

sound elements, game play, game controls, and player tutorial;

(B) create a design concept document;

(C) create a storyboard,;

(D) demonstrate an understanding of the fundamentals
of game art, including the look and feel, graphics coordinate system,
basics of color, and color palettes;

(E) use bitmap graphics images, including designing,
creating, reading, and manipulating images;

(F) create backgrounds, including solid, image, and
tiled backgrounds;

(1) solve a variety of basic recurrence equations;

(J) apply the binomial theorem to independent events;

(K) apply Bayes’ theorem to dependent events;

(L) demonstrate transversal methods for trees and
graphs; and

(M) relate graphs and trees to data structures, algo-
rithms, and counting.

8126.38. Game Programming and Design (One-Half to One Credit),
Beginning with School Year 2012-2013.

() General requirements. Students shall be awarded one-half
to one credit for successful completion of this course. The required
prerequisite for this course is Algebra I. This course is recommended
for students in Grades 9-12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETS-S) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Game Programming and Design will foster student cre-
ativity and innovation by presenting students with opportunities to de-

(G) write programs creating images using geometric

shapes;

(H) create games using sprites by evaluating the role of
sprites, creating sprites, and managing sprites;

(1) create programs using sprite sheets;

(J) demonstrate an understanding of image rendering,
including transparency, refresh rate, hardware acceleration, and anima-
tion;

(K) find, create, and edit game audio sound effects and

music; and

(L) implement game sound mechanics, including play-
ing, pausing, and looping.

(2) Communication and collaboration. The student com-
municates and collaborates with peers to contribute to his or her own
learning and the learning of others. The student is expected to:

(A) design and implement procedures to set timelines
for, track the progress of, and evaluate a game product;

(B) seek and respond to input from peers and profes-
sionals in evaluating a game project;

(C) demonstrate knowledge and appropriate use of
operating systems, program development tools, and networking
resources;
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(D) use network resources to acquire, organize, main-
tain, and evaluate information;

(E) collaborate to research the business of games, in-
cluding the roles of developer, marketing, publisher, and retail sales;
and

(F) demonstrate an understanding of and evaluate on-
line technology, including online interaction and massive multiplayer

games.

(3) Research and information fluency. The student locates,
analyzes, processes, and organizes data. The student is expected to:

(A) play board games to research and collect game play

data;

(B) evaluate, analyze, and document game styles and
playability; and

(C) research the dramatic elements in games, including
kinds of fun, player types, and nonlinear storytelling.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses appropriate strategies to analyze problems and
design algorithms. The student is expected to:

(A) demonstrate an understanding of the game design
process, including generating ideas, brainstorming, and paper proto-
typing;

(B) write programs using variables of different data

types;
(C) evaluate game rules and instructions;

(D) demonstrate an understanding of the user experi-
ence by comparing rules and game-play patterns;

(E) write game rules and instructions;

(F) develop game software;

(G) write computer game code, resolve game defects,
and revise existing game code; and

(H) test a finished game product by implementing
sound testing techniques.

(5) Digital citizenship. The student explores and under-
stands safety, legal, cultural, and societal issues relating to the use of
technology and information. The student is expected to:

(A) explore intellectual property, privacy, sharing of in-

(A) identify basic game components, including the
game engine, game play subsystems, data structures, models, and
interfaces;

(B) generate random numbers in a program;

(C) create a program implementing conditional state-

ments;

(D) develop an appropriate data model,

(E) demonstrate an understanding of and apply object-
oriented game programming;

(F) demonstrate an understanding of game program-
ming essentials, including event-driven programming, communicating
with messages, and device management;

(G) demonstrate an understanding of the role of game
events, the animation loop, and game timing;

(H) demonstrate an understanding of the role of game

engines;

(I) demonstrate an understanding of video display
flicker and double buffering;

(J) apply basic game screen design and layout, includ-
ing visual controls, user interfaces, menus, and options;

(K) use game control design to understand, access, and
control input devices, including keyboard, mouse, and joystick;

(L) demonstrate an understanding of and apply game
animation, including the principles of animation and frame-based ani-
mation;

(M) demonstrate an understanding of decision making
and types of decisions;

(N) demonstrate an understanding of game events, in-
cluding listeners, triggers, and timed events;

(O) demonstrate an understanding of and implement
collision detection, including bounding boxes and sprite collisions;

(P) implement a tile-based game, including loading tile
maps, drawing tile maps, rendering a tile map, and layering sprites;

(Q) demonstrate an understanding of artificial intelli-
gence and develop and implement artificial intelligence;

(R) demonstrate an understanding of game balance and
tuning; and

formation, copyright laws, and software licensing agreements;
(B) model ethical acquisition and use of digital infor-

(S) demonstrate an understanding of player progres-
sion, including leveling, linear progression, and maintaining high

mation;

(C) demonstrate proper digital etiquette when using

score data.
§126.39. Mobile Application Development (One-Half to One Credit),

networks, responsible use of software, and knowledge of acceptable

Beginning with School Year 2012-2013.

use policies;

(D) model respect of intellectual property, including
manipulating graphics, morphing graphics, editing graphics, and
editing sound;

(E) discuss and evaluate the social issues surrounding
gaming; and

(F) evaluate the cultural aspects of game design funda-
mentals, including rationale for games and types of games.

(6) Technology operations and concepts. The student un-
derstands technology concepts, systems, and operations as they apply
to game programming. The student is expected to:

(a) General requirements. Students shall be awarded one-half
to one credit for successful completion of this course. The required
prerequisites for this course are proficiency in the knowledge and skills
relating to Technology Applications, Grades 6-8, and Algebra 1. This
course is recommended for students in Grades 9-12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETS-S) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
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ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Mobile Application Development will foster students’
creativity and innovation by presenting opportunities to design, imple-
ment, and deliver meaningful projects using mobile computing devices.
Students will collaborate with one another, their instructor, and var-

(A) analyze, identify, and describe mobile application
project stakeholders and their perspectives;

(B) collectand analyze available data to identify mobile
application project requirements;

(C) analyze, identify, and describe input, output, and
processing requirements; and

(D) analyze, identify, and define hardware and software
specifications.

devices. By using software design knowledge and skills that support
the work of individuals and groups in solving problems, students will
select the technology appropriate for the task, synthesize knowledge,
create solutions, and evaluate the results. Students will learn digital
citizenship by researching current laws and regulations and by prac-

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses appropriate strategies to analyze problems and
design algorithms. The student is expected to:

(A) compare and contrast design decisions based on the
hardware considerations of a mobile device;

ticing integrity and respect. Students will gain an understanding of
the principles of mobile application development through the study of
development platforms, programming languages, and software design
standards.

(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student develops prod-
ucts and generates new understanding by extending existing knowl-
edge. The student is expected to:

(A) create effective user interfaces appropriate for a
specified mobile device that is best suited for an identified purpose;

(B) create effective user interfaces for browser-based,
native, and hybrid mobile applications;

(C) create mobile application components appropriate
for identified needs;

(D) create browser-based applications for mobile de-
vices;

(E) create native applications that can reside on speci-
fied mobile devices; and

(F) create mobile applications that combine native and
hybrid components.

(2) Communication and collaboration. The student com-
municates and collaborates with peers to contribute to his or her own
learning and the learning of others. The student is expected to:

(A) demonstrate an understanding of and discuss how

teams function;

(B) use teamwork to solve problems;

(C) describe the development workflow of mobile ap-
plications;

(D) use time-management techniques to develop and
maintain work schedules, meet deadlines, and establish mobile appli-
cation project criteria;

(E) describe a problem solution; and

(F) document and share problem solutions through var-
ious media.

(3) Research and information fluency. The student locates,

analyzes, processes, and organizes data. The student is expected to:

(B) compare and contrast available mobile technolo-
gies, including platforms and their operating systems;

(C) compare and contrast available development ap-
proaches, including application to specific technologies and platforms;

(D) determine the most appropriate solution for the de-
velopment of a given mobile application, including browser-based, na-
tive, and hybrid approaches;

(E) compare and contrast available programming lan-
guages and how their use might be applied to specific technologies and
platforms;

(F) identify and justify the selection of an appropriate
programming language, including available resources and required in-
terfaces;

(G) select an appropriate program development envi-

ronment;
(H) identify and use available libraries;

(1) evaluate and justify the selection of appropriate op-
tions and components;

(J) compare and contrast available networks and their
implications for mobile application development; and

(K) compare and contrast design strategies related to
mobile network and device security.

(5) Digital citizenship. The student explores and under-
stands safety, legal, cultural, and societal issues relating to the use of
technology and information. The student is expected to:

(A) discuss copyright laws and issues;

(B) model ethical acquisition and use of digital infor-

mation;
(C) cite sources using established methods;

(D) demonstrate proper digital etiquette and knowledge
of acceptable use policies;

(E) investigate mobile device security measures such as
passwords, virus detection, and virus prevention;

(F) describe potential risks and benefits associated with
the use of a mobile application;

(G) identify current and emerging technologies related
to mobile applications; and

(H) evaluate technologies and assess their applicability
to current mobile applications.
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(6) Technology operations and concepts. The student un-
derstands technology concepts, systems, and operations as they apply

(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such

to computer science. The student is expected to:

(A) demonstrate an understanding of the difference be-
tween desktop and mobile applications;

(B) demonstrate an understanding of hardware and soft-
ware structures and requirements in the design of mobile applications;

as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student develops prod-

ucts and generates new understanding by extending existing knowl-
edge. The student is expected to:

(C) recognize multiple platforms and demonstrate an
understanding of their associated requirements;

(D) recognize various program development environ-

ments;

(E) demonstrate an understanding of event-based pro-
gramming and its appropriate use;

(F) describe how memory management affects mobile
application design;

(G) demonstrate an understanding of how low band-
width and the mobility of a device affect the design of mobile appli-

produce a prototype;

present a prototype using a variety of media;

use the design process to construct a robot;

refine the design of a robot;

GRCHGRCES

build robots of simple, moderate, and advanced

complexity;
(F) improve a robot design to meet a specified need,;

(G) demonstrate an understanding of and create artifi-
cial intelligence in a robot; and

cations;

(H) identify applications that are best suited for mobile

devices;

(I) demonstrate an understanding of the use of libraries
when designing mobile applications;

(J) use a simulation tool to emulate a mobile device’s
functionality; and
(K) use actual mobile devices to test mobile applica-

tions.

§126.40. Robotics Programming and Design (One-Half to One

(@) General requirements. Students shall be awarded one-half
to one credit for successful completion of this course. The prerequisite
for this course is proficiency in the knowledge and skills relating to
Technology Applications, Grades 6-8. This course is recommended
for students in Grades 9-12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Robotics Programming and Design will foster students’
creativity and innovation by presenting opportunities to design, imple-
ment, and present meaningful robotic programs through a variety of
media. Students will collaborate with one another, their instructor, and
various electronic communities to solve problems in designing and pro-
gramming robots. Through data analysis, students will identify task re-
quirements, plan search strategies, and use robotic concepts to access,
analyze, and evaluate information needed to solve problems. By using
robotic knowledge and skills that support the work of individuals and
groups in solving problems, students will select the technology appro-
priate for the task, synthesize knowledge, create solutions, and evaluate
the results. Students will learn digital citizenship by researching cur-
rent laws and regulations and by practicing integrity and respect. Stu-
dents will gain an understanding of the principles of robotics through
the study of physics, robotics, automation, and engineering design con-
cepts.

(H) create behavior-based control algorithms.

(2) Communication and collaboration. The student com-
municates and collaborates with peers to contribute to his or her own
learning and the learning of others. The student is expected to:

(A) demonstrate an understanding of and implement
design teams;
(B) use design teams to solve problems;

(C) serve as a team leader and a team member;

(D) describe a problem and identify design specifica-

tions;

(E) design a solution to a problem and share a solution
through various media;

(F) document prototypes, adjustments, and corrections
in the design process;

(G) document a final design and solution; and

(H) present a final design, testing results, and solution.

(3) Research and information fluency. The student locates,
analyzes, processes, and organizes data. The student is expected to:

(A) test and evaluate a robot design;

(B) implement position tracking to complete assigned
robot tasks;

(C) develop solution systems and implement systems
analysis;
(D) modify a robot to respond to a change in specifica-

tions; and

(E) implement a system to identify and track all com-
ponents of a robot.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses appropriate strategies to analyze problems and
design algorithms. The student is expected to:

(A) develop algorithms to control a robot, including

tasks;
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(B) create maneuvering algorithms to physically move
the location of a robot;

(C) create algorithms that provide interaction with a

robot;

(D) demonstrate an understanding of and use output
commands, variables, and sequence programming structure;

(E) demonstrate an understanding of and use jumps,
loops, and selection programming structures;

(F) demonstrate an understanding of and use subrou-
tines, accessors, and modifiers; and

(G) apply decision-making strategies when developing
solutions.
(5) Digital citizenship. The student explores and under-
stands safety, legal, cultural, and societal issues relating to the use of
technology and information. The student is expected to:

(A)  discuss intellectual property, privacy, sharing of in-
formation, copyright laws, and software licensing agreements;

(B) demonstrate proper digital etiquette, responsible
use of software, and knowledge of acceptable use policies; and

(C) explore the effects robots have on changing our cul-
ture and society.

(6) Technology operations and concepts. The student un-
derstands technology concepts, systems, and operations as they apply
to computer science. The student is expected to:

(A) use tools and laboratory equipment safely to con-
struct and repair robots;

(B) identify and describe the steps needed to produce a

prototype;

(C) use software applications to simulate robotic behav-
ior, present design concepts, and test solution strategies;

(D) demonstrate the use of computers to manipulate a

robot;

(E) demonstrate knowledge of process control design
factors;

(F) demonstrate knowledge of different types of sensors
used in robotics;

(G) demonstrate knowledge and use of effectors;

(H) implement multiple sensors in a robot;

(1) interpret sensor feedback and calculate threshold

values;

(J) demonstrate knowledge of motors, gears, and gear
trains used in a robot;

(K) implement infrared range sensing;

(L) apply measurement and geometry to calculate robot
navigation;
(M) implement movement control using shaft encod-

ing;
(N) demonstrate robot navigation;

(O) implement path planning using geometry and mul-
tiple sensor feedback;

(P) program a robot to perform simple tasks, including
following lines, moving objects, and avoiding obstacles;

(Q) demonstrate and implement a robotic task solution
using robotic arm construction;

(R) demonstrate knowledge of feedback control loops
to provide information;

(S) demonstrate knowledge of torque and power factors
used in the operation of a robot servo; and

(T) troubleshoot and maintain robotic systems and sub-

systems.

§126.41. Digital Design and Media Production (One Credit), Begin-

ning with School Year 2012-2013.

(@) General requirements. Students shall be awarded one
credit for successful completion of this course. The prerequisite
for this course is proficiency in the knowledge and skills relating to
Technology Applications, Grades 6-8. This course is recommended
for students in Grades 9-12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Digital Design and Media Production will allow stu-
dents to demonstrate creative thinking, develop innovative strategies,
and use communication tools in order to work effectively with others as
well as independently. Students will gather information electronically,
which will allow for problem solving and making informed decisions
regarding media projects. Students will learn digital citizenship by re-
searching current laws and regulations and by practicing integrity and

design principles that is transferable to other disciplines.

(3) Statements that contain the word "including” reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student employs a cre-
ative design process to create original projects as they relate to purposes
and audiences. The student is expected to:

(A) create designs for defined projects such as graphics,
logos, and page layouts;

(B) apply design elements and typography standards;

and
(C) use visual composition principles.

(2) Communication and collaboration. The student under-
stands professional digital media communications strategies. The stu-
dent is expected to:

(A) adapt the language and design of a project for audi-
ence, purpose, situation, and intent;

(B) organize oral, written, and graphic information into
formal and informal publications;

(C) interpret and communicate information to multiple
audiences; and
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(D) collaborate to create original projects, including
seeking and responding to advice from others such as peers or experts

(i) create a plan for a media project such as a sto-
ryboard, stage development, and identification of equipment and re-

in the creation and evaluation process.

(3) Research and information fluency. The student uses a
variety of strategies to plan, obtain, evaluate, and use valid information.

sources; and

(ii) evaluate design, content delivery, purpose, and
audience throughout a project’s timeline and make suggested revisions

The student is expected to:

(A) obtain print and digital information such as graph-
ics, audio, and video from a variety of resources while citing the

until completion of the project;

(C) use hardware, software, and information appropri-
ate to a project and its audience to:

sources;

(B) evaluate information for accuracy and validity; and

(i) acquire readily available digital information, in-
cluding text, audio, video, and graphics, citing the sources;

(C) present accurate information using techniques ap-
propriate for the intended audience.

(4) Critical thinking, problem solving, and decision mak-
ing. The student implements problem-solving methods using criti-
cal-thinking skills to plan, implement, manage, and evaluate projects;

(ii) create digital content through the use of various
devices such as video camera, digital camera, scanner, microphone,
interactive whiteboard, video capture, and musical instrument;

(iii) ~ collaborate via online tools such as blogs, dis-
cussion boards, email, and online learning communities;

solve problems; and make informed decisions using appropriate digital
tools and resources. The student is expected to:

(A) employ critical-thinking and interpersonal skills to

(iv) make decisions regarding the selection and use
of software, taking into consideration operating system platform, qual-
ity, appropriateness, effectiveness, and efficiency;

solve problems and make decisions through planning and gathering,
interpreting, and evaluating data;

(B) identify and organize the tasks for completion of a

(v) delineate and make necessary adjustments
regarding compatibility issues, including digital file formats and
cross-platform connectivity; and

project using the most appropriate digital tools;
(C) distinguish design requirements as they relate to the

(vi) demonstrate the ability to import and export el-
ements from one program to another;

ments;

(D) seek and respond to input from others, including
peers, teachers, and outside collaborators;

(E) evaluate a process and project both independently
and collaboratively and make suggested revisions; and

(F) transfer critical-thinking, problem-solving, and de-
cision-making processes when using new technologies.

(5) Digital citizenship. The student complies with standard
practices and behaviors and upholds legal and ethical responsibilities.
The student is expected to:

(A) examine copyright and fair use guidelines with re-
gard to print and digital media;

(B) model ethical and legal acquisition and use of
digital resources such as licensing and established methods of citing

(D) use digital typography standards such as:

(i) one space after punctuation, the use of em- and
en-dashes, and smart quotation marks;

(ii) categories of type, font, size, style, and align-
ment appropriate for the task;

(iii) type techniques such as drop cap, decorative let-
ters, or embedded text frames as graphic elements;

(iv) leading and kerning, automatic text flow into
linked columns, widows and orphans, and text wrap; and

(v) type measurement for inches and picas;

(E) apply design and layout principles and techniques

to:

(i) incorporate the principles of design, including
balance, contrast, dominant element, white space, consistency, repeti-

sources;

(C) demonstrate proper digital etiquette, personal secu-
rity guidelines, use of network resources, and application of the dis-

tion, alignment, and proximity;

(ii) apply the elements of design, including text,
graphics, and white space;

trict’s acceptable use policy for technology; and
(D) identify and demonstrate positive personal qualities

(iii) apply color principles appropriate to the product
in order to communicate the mood for the specific audience;

such as flexibility, open-mindedness, initiative, listening attentively to
speakers, willingness to learn new knowledge and skills, and pride in
quality work.

(6) Technology operations and concepts. The student uses
technology concepts, systems, and operations as appropriate for a
project. The student is expected to:

(A) define the purpose of a product and identify the
specified audience;

(B) demonstrate appropriate project management to:

(iv) identify the parts of pages, including inside mar-
gin, outside margin, and gutter;

(v) create a master template, including page specifi-
cations and other repetitive elements; and

(vi) usestyle sheets, including a variety of type spec-
ifications such as typeface, style, size, alignment, indents, and tabs;

(F) demonstrate appropriate use of digital photography
and editing to:

(i) use digital photography equipment to capture
still-shot images that incorporate various photo composition tech-
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niques, including lighting, perspective, candid versus posed, rule of
thirds, and filling the frame;

(i) transfer digital images from equipment to the

computer; and

(iii) demonstrate image enhancement technigues

will communicate information in different formats and to diverse
audiences using a variety of technologies. Students will learn the
efficient acquisition of information using search strategies and using
technology to access, analyze, and evaluate the acquired information.
Students will learn to make informed decisions about technologies
and their applications. By using technology as a tool that supports

such as feathering, layering, color enhancement, and image selection
using appropriate digital manipulation software;

(G) demonstrate appropriate use of videography equip-
ment and techniques to:

(i) use digital photography equipment to capture
video that incorporates video principles such as lighting, zooming,
panning, and stabilization;

(ii) transfer video from equipment to the computer;

the work of individuals and groups in solving problems, students will
select the technology appropriate for the task, synthesize knowledge,
create solutions, and evaluate the results.

(3) Digital Art and Animation consists of computer images
and animations created with digital imaging software. Digital Art and
Animation has applications in many careers, including graphic design,
advertising, web design, animation, corporate communications, illus-
tration, character development, script writing, storyboarding, direct-
ing, producing, inking, project management, editing, and the magazine,

(iii) demonstrate videographic enhancement and
editing technigques such as transitions, zooming, content editing, and
synchronizing audio and video using appropriate digital manipulation
software; and

(iv) export video in digital formats to be used in var-
ious delivery systems such as podcasting, downloadable media, em-
bedding, and streaming; and

(H) deploy digital media into print, web, and video
products to:

(i) produce digital files in various formats such as
portable document format (PDF), portable network graphics (PNG),
and HyperText Markup Language (HTML);

(i) publish integrated digital content such as video,
audio, text, graphics, and motion graphics following appropriate digital

television, film, and game industries. Students in this course will pro-
duce various real-world projects and animations.

(4) Statements that contain the word “including” reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.
(1) Creativity and innovation. The student demonstrates
creative thinking, constructs knowledge, and develops innovative prod-
ucts and processes using technology. The student is expected to:

(A) evaluate, edit, and create scripts for animations;

(B) identify and apply color theories, including har-
mony rules, tints, shades, gradients, color mixing, new color creation,
and the visual impacts of specific color combinations using a digital
format;

etiquette standards;

(i)  publish and share projects using online methods
such as social media and collaborative sites;

(iv) incorporate various digital media into a printed
document such as a newsletter, poster, or report;

(v) use printing options such as tiling, color separa-
tions, and collation; and

(vi) collect and organize student-created products to
build an individual portfolio.

8126.42. Digital Art and Animation (One Credit), Beginning with
School Year 2012-2013.

(@) General requirements. Students shall be awarded one
credit for successful completion of this course. The prerequisite for
this course is proficiency in the knowledge and skills relating to Tech-
nology Applications, Grades 6-8. The recommended prerequisite is
Art, Level I. This course is recommended for students in Grades 9-12.
This course satisfies the high school fine arts graduation requirement.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-

(C) compare, contrast, and integrate the basic sound
editing principles, including mixing and manipulating wave forms,
audio tracks, and effects;

(D) compare and contrast the rules of composition such
as the rule of thirds or the golden section/rectangle with respect to har-
mony and balance;

(E) evaluate the fundamental concepts of a digital art
and design such as composition, perspective, angles, lighting, repeti-
tion, proximity, white space, balance, and contrast;

(F) analyze digital art designs to interpret the point of
interest, the prominence of the subject, and visual parallels between
the structures of natural and human-made environments;

(G) distinguish among typefaces while recognizing and
resolving conflicts that occur through the use of typography as a design
element;

(H) use perspective, including backgrounds, light,

point and create depth;

(1) use the basic principles of design such as propor-

color, size, line thickness, shape, and space;

(J) edit files using appropriate digital editing tools and
established design principles such as consistency, repetition, alignment,

ency; critical thinking, problem solving, and decision making; digital

proximity, white space, image file size, color use, and font size, type,

citizenship; and technology operations and concepts.

(2) Through the study of the six strands in technology
applications, students will develop college readiness skills applied to

and style; and

(K) identify pictorial qualities in a design such as shape
and form, space and depth, or pattern and texture to create visual unity

technology, including terminology, concepts, and strategies. Students

and desired effects in designs.
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(2) Communication and collaboration. The student uses
digital media and environments to communicate and work collabora-

(E) use the basic concepts of color and design theory
such as working in a bitmapped and vector mode to create backgrounds,

tively, including at a distance, to support individual learning and con-

characters, and other cast members as needed for the animation;

tribute to the learning experience of others. The student is expected to:

(A) usevocabulary as it relates to digital art, audio, and

(F) use the appropriate scripting language or program
code to create an animation;

animation;

(B) demonstrate the use of technology to participate in

(G) useavariety of lighting techniques such as shadows
and shading to create effects; and

self-directed and collaborative activities within the global community;

(C) participate in electronic communities;

(D) create technology specifications for tasks and
rubrics for the evaluation of products;

(E) design and implement procedures to track trends,
set timelines, and evaluate products;

(F) collaborate with peers in delineating technological

tasks;

(G) publish and save information in a variety of ways,
including print or digital formats;

(H) analyze and evaluate projects for design, content
delivery, purpose, and audience; and

(1) critique original digital artwork, portfolios, and

(H) define the design attributes and requirements of
products created for a variety of purposes such as posters, billboards,
logos, corporate identity, advertisements, book jackets, brochures, and
magazines.

(5) Digital citizenship. The student understands human,
cultural, and societal issues related to technology and practices legal
and ethical behavior. The student is expected to:

(A) discuss copyright laws/issues and use of digital in-
formation such as attributing ideas and citing sources using established
methods;

(B) define plagiarism and model respect of intellectual

property;

(C) demonstrate proper digital etiquette and knowledge
of acceptable use policies when using technology; and

products with peers.

(3) Research and information fluency. The student applies
digital tools to gather, evaluate, and use information. The student is
expected to:

(A) distinguish between and correctly apply process
color (RGB and CYMK), spot color, and black or white;

(B) research the history of digital art and animation;

(D) evaluate the validity and reliability of sources.
(6) Technology operations and concepts. The student
demonstrates a sound understanding of technology concepts, systems,
and operations. The student is expected to:

(A) demonstrate knowledge and appropriate use of op-
erating systems, software applications, and communication and net-
working components;

(C) research career choices in digital art and animation;

(D) use the Internet to retrieve information in an elec-
tronic format;

(E) demonstrate the appropriate use of digital imaging,
video integration, and sound retrieved from an electronic format;

(F) import sounds from a variety of sources; and

(G) create planning designs such as rough sketches, sto-

ryboards, and brainstorming materials.
(4) Critical thinking, problem solving, and decision mak-

ing. The student uses critical-thinking skills to plan and conduct re-
search, manage projects, solve problems, and make informed decisions

using appropriate digital tools and resources. The student is expected

to:
(A) distinguish between and use the components of an-

imation software programs such as cast, score, stage, and the animation

manipulation interface;
(B) distinguish between and use different animation

techniques such as path and cell animation, onion skinning, and
tweening;

(C) create three-dimensional effects by layering images

such as foreground, middle distance, and background images;

(D) apply a variety of color schemes such as

monochromatic, analogous, complementary, primary/secondary triads,
cool/warm colors, and split complements to digital designs;

(B) make decisions regarding the selection and use of
software and Internet resources;

(C) make necessary adjustments regarding compatibil-
ity issues with digital file formats, importing and exporting data, and
cross-platform compatibility; and

(D) read, use, and develop technical documentation.

§126.43. 3-D Modeling and Animation (One Credit), Beginning with
School Year 2012-2013.

(@) General requirements. Students shall be awarded one
credit for successful completion of this course. The prerequisite for
this course is proficiency in the knowledge and skills relating to Tech-
nology Applications, Grades 6-8. The recommended prerequisite is
Art, Level |. This course is recommended for students in Grades 9-12.
This course satisfies the high school fine arts graduation requirement.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETS-S) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Through the study of the six strands in technology
applications, students will develop college readiness skills applied to
technology, including terminology, concepts, and strategies. Students
will learn to make informed decisions about technologies and their
applications. Students will learn the efficient acquisition of infor-
mation using search strategies and the use of technology to access,
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analyze, and evaluate acquired information. By using technology as
a tool that supports the work of individuals and groups in solving

(2) Communication and collaboration. The student uses
digital media and environments to communicate and work collabora-

problems, students will select the technology appropriate for the task,

tively, including at a distance, to support individual learning and con-

synthesize knowledge, create solutions, and evaluate results. Students
will communicate information in different formats and to diverse
audiences using a variety of technologies. Students will analyze and
evaluate the results.

(3) 3-D Modeling and Animation consists of computer im-
ages created in a virtual three-dimensional (3-D) environment. 3-D
Modeling and Animation has applications in many careers, includ-
ing criminal justice, crime scene, and legal applications; construction
and architecture; engineering and design; and the movie and game in-
dustries. Students in this course will produce various 3-D models of
real-world objects.

(4) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.
(1) Creativity and innovation. The student demonstrates
creative thinking, constructs knowledge, and develops innovative prod-
ucts and processes using technology. The student is expected to:

(A) evaluate, edit, and create scripts for animations;

(B) identify and apply color theories, including har-
mony rules, tints, shades, gradients, color mixing, new color creation,
and the visual impacts of specific color combinations using a digital
format;

(C) apply texture, transparency, skinning, and contour
along a 3-D object surface;

(D) compare, contrast, and integrate the basic sound
editing principles, including mixing and manipulating wave forms,
audio tracks, and effects;

(E) compare and contrast the rules of composition such

tribute to the learning experience of others. The student is expected to:

(A) usevocabulary as it relates to digital art, audio, and
animation;

(B) demonstrate the use of technology to participate in
self-directed and collaborative activities within the global community;

(C) participate in electronic communities;

(D) create technology specifications for tasks and
rubrics for the evaluation of products;

(E) design and implement procedures to track trends,
set timelines, and evaluate products;

(F) collaborate with peers in delineating technological

tasks;

(G) publish and save information in a variety of ways,
including print or digital formats;

(H) analyze and evaluate projects for design, content
delivery, purpose, and audience; and

() critique original 3-D digital artwork, portfolios, and
products with peers.

(3) Research and information fluency. The student applies
digital tools to gather, evaluate, and use information. The student is
expected to:

(A) distinguish among and correctly apply process
color (RGB and CYMK), spot color, and black or white;

(B) research the history of 3-D modeling and 3-D ani-

mation;

(C) research career choices in 3-D modeling and 3-D
animation;

as the rule of thirds or the golden section/rectangle with respect to har-
mony and balance;

(F) evaluate the fundamental concepts of 3-D modeling
and design such as composition, perspective, angles, lighting, repeti-
tion, proximity, white space, balance, and contrast;

(G) analyze 3-D model objects to interpret the point of
interest, the prominence of the subject, and visual parallels between the
structures of natural and human-made environments;

(H) distinguish among typefaces while recognizing and
resolving conflicts that occur through the use of typography as a design
element;

(1) use perspective, including spot and directional light,
backgrounds, ambience, shades and shadows, and hue and saturation;

(J) use the basic principles of design such as propor-
tion, balance, variety, emphasis, harmony, symmetry, and unity in type,
color, size, line thickness, shape, and space;

(K) edit files using appropriate digital editing tools and
established design principles such as consistency, repetition, alignment,
proximity, white space, image file size, color use, font size, type, and
style; and

(L) identify pictorial qualities in a design such as shape
and form, space and depth, or pattern and texture to create visual unity
and desired effects in designs.

(D) use the Internet to retrieve information in an elec-
tronic format;

(E) demonstrate the appropriate use of 3-D objects, dig-
ital imaging, video integration, and sound retrieved from an electronic
format;

(F) import sounds from a variety of sources; and

(G) create planning designs such as rough sketches, sto-
ryboards, and brainstorming materials.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses critical-thinking skills to plan and conduct re-
search, manage projects, solve problems, and make informed decisions
using appropriate digital tools and resources. The student is expected
to:

(A) distinguish between and use the components of 3-
D animation software programs such as cast, score, environment, the
X-Y-Z coordinate system, and the animation manipulation interface;

(B) distinguish between and use the different 3-D mod-
eling techniques such as box modeling, transformation, and polygon
primitives using extrusion and rotation;

(C) distinguish between and use the different 3-D an-
imation techniques such as path and rendering using dynamics and
physics;
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(D) apply a variety of color schemes such as

ery. Students will learn to make informed decisions using digital tools

monochromatic, analogous, complementary, primary/secondary triads,

and appropriate applications. By using online research and informa-

cool/warm colors, and split complements to digital designs;

(E) use the basic concepts of color and design theory
such as working with 3-D models and environments, characters, ob-
jects, and other cast members as needed for the animation;

(F) use the appropriate rendering techniques to create
an animation;

(G) useavariety of lighting techniques such as shadow,
shading, point, spot, directional, and ambient to create effects; and

tion resources such as journals, newspapers, or authoritative databases,
students will synthesize knowledge; create solutions; and evaluate the
results for authentic, real-world local, state, national, and global issues.

(3) Digital Communications in the 21st Century will pre-
pare students for the societal demands of increased civic literacy, in-
dependent working environments, global awareness, and the mastery
of a base set of analysis and communication skills. Students will be
expected to design and present an effective product based on well-re-
searched issues in order to thoughtfully propose suggested solutions

(H) define the design attributes and requirements of a
3-D animation project.

(5) Digital citizenship. The student understands human,

to authoritative stakeholders. The outcome of the process and product
approach is to provide students an authentic platform to demonstrate
effective application of multimedia tools within the contexts of global
communication and collaborative communities and appropriately share

cultural, and societal issues related to technology and practices legal
and ethical behavior. The student is expected to:

(A) discuss copyright laws/issues and use of digital in-
formation such as attributing ideas and citing sources using established

their voices to affect change that concerns their future.

(4) Statements that contain the word “including” reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

methods;
(B) define plagiarism and model respect of intellectual
property;

(C) demonstrate proper digital etiquette and knowledge
of acceptable use policies when using technology; and

(D) evaluate the validity and reliability of sources.

(6) Technology operations and concepts. The student
demonstrates a sound understanding of technology concepts, systems,
and operations. The student is expected to:

(A) demonstrate knowledge and appropriate use of op-
erating systems, software applications, and communication and net-
working components;

(B) make decisions regarding the selection and use of
software and Internet resources;

(C) make necessary adjustments regarding compatibil-
ity issues with digital file formats, importing and exporting data, and
cross-platform compatibility; and

(D) read, use, and develop technical documentation.

(c) Knowledge and skills.

(1) Creativity and innovation. The student demonstrates
the ability to analyze, evaluate, and adapt during the creative prob-
lem-solving process and demonstrates creative thinking in developing
solutions to real-world issues using digital tools. The student is ex-
pected to:

(A) generate innovative, sustainable solutions for real-
world issues such as global warming, immigration, or the global econ-
omy using emerging digital tools;

(B) gather and evaluate accurate information for feasi-
bility and practicality as a basis for making communication decisions;
and

(C) analyze the ethical and social responsibilities as a
project team when communicating with peers, stakeholders, and ex-
perts.

(2) Creativity and innovation. The student uses innovative
thinking to develop new ideas and processes for solving real-world is-
sues and conveying those ideas to a global audience through a persua-
sive digital product. The student is expected to:

§126.44. Digital Communications in the 21st Century (One Credit),
Beginning with School Year 2012-2013.

(@) General requirements. Students shall be awarded one
credit for successful completion of this course. The prerequisite
for this course is proficiency in the knowledge and skills relating to
Technology Applications, Grades 6-8. This course is recommended
for students in Grades 9-12. This course satisfies the high school
speech graduation requirement.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETS-S) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Through the study of the six strands in technology ap-
plications, students will support and manage the work of individuals
and groups to create products to inform and promote their proposed s0-

(A) examine real-world issues relating to current topics
such as health care, government, business, or aerospace;

(B) develop innovative solutions to address issues;

(C) create unique methods and products conveying so-
lutions to audiences beyond the classroom such as school officials, non-
profit organizations, higher education officials, government, or other
stakeholders;

(D) demonstrate the effective use and importance of
verbal and nonverbal communication skills when presenting ideas and
solutions to diverse audiences; and

(E) use appropriate technigues to manage communica-
tion apprehension, build self-confidence, and gain command of infor-
mation.

(3) Communication and collaboration. The student devel-
ops a process to effectively communicate with peers, experts, and other
audiences about current issues and solutions to global problems. The
student is expected to:
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(A) demonstrate innovative uses of a wide range of

emerging technologies, including online learning, mobile devices,
digital content, and Web 2.0 tools such as podcasting, wikis, and blogs;

(B) participate within appropriate electronic communi-
ties as a learner, initiator, and contributor;

(C) extend the learning environment beyond the school
walls using appropriate digital tools;

(D) collaborate with a variety of field experts;

(E) prepare for, organize, and participate in an informa-
tive or persuasive group discussion with an audience; and

(F) participate appropriately in conversations by mak-
ing clear requests, giving accurate directions, and asking purposeful

world local, state, national, and global issues. The student is expected
to:

(A) identify and define authentic problems and signifi-
cant questions for investigation;

(B) design and implement procedures to track trends,
set timelines, and review and evaluate progress for project completion;

(C) read and use technical documentation, including ap-
propriate help options, to complete tasks; and

(D) analyze the audience, occasion, and purpose when
designing presentations.

(8) Critical thinking, problem solving, and decision mak-
ing. The student creates a product presenting solutions for real-world

questions.

(4) Communication and collaboration. The student uses
digital tools to facilitate collaboration and communication in the de-

local, state, national, and global issues. The student is expected to:

(A) create technology specifications for tasks and
rubrics to evaluate products and product quality against established

sign, development, and evaluation of products offering solutions to
real-world issues. The student is expected to:

(A) design and organize resources to create an effective

criteria;

(B) resolve information conflicts and validate informa-
tion by comparing data;

collaborative working environment that enables a group to investigate
a local, state, national, or global issue;

(B) analyze and evaluate effective communication;

(C) demonstrate leadership by managing project activ-

(C) represent diverse perspectives in problem solutions;

and

(D) prepare and use visual or auditory aids such as
scripts, notes, or digital applications to enhance presentations.

ities such as timelines, research, product development, marketing ma-
terial, and effective communication skills;

(D) demonstrate effective management of diverse peer-

(9) Digital citizenship. The student examines ethical and
legal behavior to demonstrate leadership as a digital citizen. The stu-
dent is expected to:

group dynamics such as solving problems, managing conflicts, and
building consensus; and

(E) evaluate original products for accuracy, validity,
and compliance with copyright laws.

(5) Research and information fluency. The student uses a
variety of strategies to acquire and evaluate information relating to real-
world issues. The student is expected to:

(A) locate authoritative information from primary and
secondary sources such as field experts, online full-text databases, or
current news databases;

(B) make decisions regarding the selection, acquisition,
and use of information gathered, taking into consideration its quality,
appropriateness, effectiveness, and level of interest to society; and

(C) demonstrate fluency in the use of a variety of elec-
tronic sources such as cloud computing, emerging collaboration tech-

(A) model safe and ethical use of digital information;

(B) model respect of intellectual property when manip-
ulating, morphing, or editing graphics, video, text, and sound;

(C) use technology applications in a positive manner
that supports productivity, collaboration, and continuing education; and

(D) use professional etiquette and protocol in situations
such as making introductions, offering and receiving criticism, and
communicating with digital tools.

(10) Digital citizenship. The student demonstrates ethical
and legal behavior in the creation of student products. The student is
expected to:

(A) use collaborative tools and strategies; and

(B)  usedigital tools to correctly document sources such
as in bibliographies or works cited.

nologies, data mining strategies, and mobile or other technologies.

(6) Research and information fluency. The student uses a

(11) Technology operations and concepts. The student
makes decisions regarding the selection, acquisition, and use of digital

variety of digital tools to synthesize information related to real-world

tools in a multimedia classroom/lab, taking into consideration the

issues in student-created materials. The student is expected to:

(A) construct real-world informational materials that
inform, persuade, or recommend reform of selected issues;

(B) identify and employ a method to evaluate the de-
sign, functionality, and accuracy of the student-created materials; and

(C)  use effective strategies to organize and outline pre-
sentations to support and clarify points.

(7) Critical thinking, problem solving, and decision mak-
ing. The student uses critical-thinking skills to conduct research, man-
age products, solve problems, and make informed decisions for real-

quality, appropriateness, effectiveness, and efficiency of the tools. The
student is expected to:

(A) determine the most appropriate file type based on
universally recognized file formats such as portable document format
(PDF), text format (TXT), rich text format (RTF), and Joint Photo-
graphic Experts Group format (JPEG);

(B) use compression schemes for photo, animation,
video, and graphics; and

(C) distinguish among appropriate color, sound, and de-
sign principles such as consistency, repetition, alignment, proximity,
and ratio of text to white space.
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(12) Technology operations and concepts. The student
demonstrates knowledge through various cloud and network technolo-

(5) Communication and collaboration. The student under-
stands professional communication strategies. The student is expected

gies such as web-based interactive presentations, document sharing,
and online scholarly databases. The student is expected to:

(A) use necessary vocabulary related to digital tools;

to:

(A) adapt language such as structure and style for audi-
ence, purpose, situation, and intent;

(B) retrieve and discriminate between authoritative and
non-authoritative data sources; and

(C) adopt, adapt, and transfer prior knowledge to multi-

(B) organize oral and written information,;

(C) interpret and communicate information, data, and
observations;

ple situations when retrieving, manipulating, and creating original dig-
ital projects.

8126.45. Digital Video and Audio Design (One Credit), Beginning
with School Year 2012-2013.

(@) General requirements. Students shall be awarded one
credit for successful completion of this course. This course is recom-
mended for students in Grades 11 and 12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) sStatements that contain the word “including” reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

() Knowledge and skills.

(1) Creativity and innovation. The student applies aca-
demic knowledge and skills in audio and video projects. The student
is expected to:

(A) apply English language arts knowledge and skills
by demonstrating the use of appropriate technical concepts;

(B) apply English language arts knowledge and skills
by demonstrating the use of vocabulary and correct grammar and punc-
tuation to write and edit documents; and

(C) incorporate knowledge of mathematics by deter-
mining a feasible resolution and aspect ratio to keep a file.

(2) Creativity and innovation. The student understands and
examines problem-solving methods. The student is expected to employ
critical-thinking and interpersonal skills independently and in teams to
solve problems.

(3) Creativity and innovation. The student applies infor-
mation technology applications. The student is expected to:

(A) use personal information management, email, In-
ternet, writing and publishing, presentation, and spreadsheet or data-
base applications for audio or video production projects;

(B) demonstrate an understanding of the impact of par-
ticipation in videoconferencing and other social network environments;
and

(C) demonstrate an understanding of the responsibility
of digital publications in social network environments.

(4) Creativity and innovation. The student understands de-
sign systems. The student is expected to analyze and summarize the
history and evolution of audio and video production fields.

present formal and informal presentations;

(D)
(E) apply active listening skills;
(F)
©)

listen to and speak with diverse individuals;

exhibit public relations skills;

(H) employ leadership skills;

(1) employ collaborative and conflict-management

skills;

(J) conduct and participate in meetings; and

(K)  employ mentoring skills.

(6) Research and information fluency. The student under-
stands the pre-production process. The student is expected to:

(A) identify critical elements in the pre-production
stage, including design procedures, timeline development, technology
specifications, scripting techniques, and budgeting procedures;

(B) analyze script and storyboard development pro-
cesses for a successful production;

(C) identify and participate in the team roles required
for completion of a production;

(D) identify equipment, crew, and cast requirements for
a scripted production; and

(E) understand the casting or audition process.
(7) Critical thinking, problem solving, and decision mak-
ing. The student develops employability characteristics. The student
is expected to:

(A) identify and participate in training, education, or
certification required for employment;

(B) identify and demonstrate positive work behaviors
and personal qualities needed to be employable;

(C) demonstrate skills related to seeking and applying
for employment;

(D) create a video portfolio to document work experi-
ences, licenses, certifications, and work samples;

(E) demonstrate skills in evaluating and comparing em-
ployment opportunities; and

(F) examine
trepreneurship.
(8) Digital citizenship. The student applies ethical decision
making and complies with laws regarding the use of technology in au-
dio and video production. The student is expected to:

employment  opportunities in  en-

(A) exhibit ethical conduct related to interacting with
others and provide proper credit for ideas;

(B) discuss and apply copyright laws in relation to fair
use and acquisition;
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(C) discuss what defines intellectual property and how
to show appropriate respect;

(D) analyze the ethical impact of the audio and video
production industry on society;

(E) implement personal and workplace safety rules and

(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innovation;
communication and collaboration; research and information fluency;
critical thinking, problem solving, and decision making; digital citizen-
ship; and technology operations and concepts. This is an exploratory
course in web communications.

regulations;
(F) follow emergency procedures; and

(G) examine and summarize safety-related problems
that may result from working with electrical circuits.

(9) Technology operations and concepts. The student de-
velops a basic understanding of the history, current practice, future
trends, and procedural protocols in the use of audio and video produc-

(2) Statements that contain the word "including” reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student demonstrates
creative thinking, constructs knowledge, and develops innovative prod-
ucts and processes using technology. The student is expected to:

tion. The student is expected to:

(A) explain the origin and evolution of audio, video,

(A) demonstrate proficiency in the use of local and on-
line collaboration;

and film;

(B)  describe how changing technology impacts the dig-
ital society;
(C) define terminology associated with the industry;

(D) apply knowledge of audio and video script produc-

tion;

(E) discuss the impact of audio and video selection on
human emotion;

(F) demonstrate the use of audio and video for a three-
screen environment, including cell phones, television monitors, and
computer screens;

(G) demonstrate various videography techniques,
including picture composition, video composition, audio composition,
editing, and delivery;

(H) understand the differences in linear and nonlinear

systems;

(I) demonstrate knowledge of control peripherals for
capturing or ingesting media;

ing, animation, and voice-over effects with appropriate resources; and

(K) format digital information for effective communi-
cation for a defined audience with the use of appropriate camera per-
spectives, color techniques, and content selection.

(10) Technology operations and concepts. The student un-
derstands the post-production process. The student is expected to:

(A) select the appropriate evaluation and delivery for-
mats such as a product evaluation rubric, job performance critique, and
client and audience feedback survey; and

(B) deliver the product in a variety of media forms such
as social networks, collaborative workspaces, and cloud environments.
§126.46. Web Communications (One-Half Credit), Beginning with
School Year 2012-2013.

(@) General requirements. Students shall be awarded one-half
credit for successful completion of this course. This course is recom-
mended for students in Grade 9. This course satisfies the high school
speech graduation requirement.

(b)  Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students

(B) create websites using web editors or web authoring

programs,

(C) evaluate the accessibility and usability of original
websites; and

(D) conceptualize possible technologies based on cur-
rent technical trends.

(2) Communication and collaboration. The student uses
digital technology to work collaboratively toward his or her own learn-
ing and the learning of others. The student is expected to:

(A) analyze and implement the proper and acceptable
use of digital/virtual communications technologies such as instant mes-
saging (IM), chat, email, and social networking;

(B) define and implement the acquisition, sharing, and
use of files taking into consideration primary ownership and copyright;

(C) apply decisions regarding the selection, acquisition,
and sharing of uniform resource locators (URLS) used in research, tak-
ing into consideration their quality, appropriateness, and effectiveness;
and

(D)  solve problems using critical-thinking strategies.

(3) Research and information fluency. The student applies
digital tools to gather, evaluate, and use information. The student is
expected to:

(A) verify the accuracy, validity, and currency of ac-
quired information;

(B) conduct effective searches using Boolean opera-

tors;
(C) acquire and use appropriate vocabulary terms;

(D) cite sources appropriately using established meth-

ods;
(E) model ethical and legal acquisition of digital infor-

plagiarism and copyright laws;

(F) identify and discuss emerging technologies and

their impact;

(G) understand Internet history and structure and how
they impact current use; and

(H) demonstrate appropriate use of grammar, spelling,
and vocabulary when creating original work.
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(4) Critical thinking, problem solving, and decision mak-
ing. The student uses critical-thinking skills to plan and conduct re-

(1) follow file and folder naming conventions, including
spacing, special characters, and capitalization; and

search, manage projects, solve problems, and make informed decisions
using appropriate digital tools and resources. The student is expected
to:

(A) demonstrate the transfer and adaptation of knowl-
edge through the creation of original work;

(B) evaluate and implement security measures such as
firewalls and Hypertext Transfer Protocol Secure (HTTPS) to protect
original work;

(C) analyze and follow timelines needed to create, edit,
and present original work;

(D) verify current licensing issues for software being
used for the creation of original work;

(E) identify and evaluate the design and functionality of
web pages using rubrics;

(F) optimize web information for fast download such as
dial-up and high speed Internet and mobile devices; and

fessional review of websites.

(5) Digital citizenship. The student understands human,
cultural, and societal issues related to technology and practices legal
and ethical behavior. The student is expected to:

(A) engage in online activities that follow appropriate

behavioral, communication, and privacy guidelines, including ethics,
personal security, and verbiage determined by the intended audience;

(B) understand the negative impact of inappropriate
technology use, including online bullying and harassment;

(C) implement online security guidelines, including
identity protection, limited personal information sharing, and pass-
word protection of a secure website; and

(D) advocate and practice safe, legal, and responsible
use of information and technology.

(6) Technology operations and concepts. The student
demonstrates a sound understanding of technology concepts, systems,
and operations. The student is expected to:

(A) demonstrate knowledge of hardware such as scan-
ners, cameras, printers, video cameras, and external hard drives;

(B) identify the parts of a computer and explain their
functions;

(C) summarize the need, functionality, and use of

SErvers,

(D) identify the advantages and disadvantages of run-
ning a personal web server versus using a web server provider;

(E) differentiate and appropriately use various input,
processing, output, and primary/secondary storage devices;

(F) create and implement universally accessible docu-

ments;

(G) analyze bandwidth issues as they relate to audience,
servers, connectivity, and cost;

(H) establish a folder/directory hierarchy for storage of
a web page and its related or linked files;

(J) identify basic design principles when creating a

website.

§126.47. Web Design (One Credit), Beginning with School Year
2012-2013.

(@) General requirements. Students shall be awarded one
credit for successful completion of this course. This course is recom-
mended for students in Grades 9-12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts. This is an intro-
ductory course in web design.

(2) Statements that contain the word “including” reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student demonstrates
creative thinking, constructs knowledge, and develops innovative prod-
ucts and processes using technology. The student is expected to:

(A) demonstrate proficiency in local and online collab-

oration;
(B) create a website using web editors and web author-
ing programs;

(C) evaluate the accessibility and usability of an origi-
nal website as it relates to a target audience;

(D) conceptualize new possible technologies based on
current technical trends;

(E) analyze the use of virtualization such as virtual
classrooms, distance learning, virtual storage, and a virtual operating
system;

(F) demonstrate knowledge and appropriate use of op-
erating systems, software applications, and communication and net-
working components; and

(G) make decisions regarding the selection, acquisition,
and use of software, taking into consideration its quality, appropriate-
ness, effectiveness, and efficiency.

(2) Communication and collaboration. The student uses
digital media and environments to communicate and work collabora-
tively, including at a distance, to support individual learning and con-
tribute to the learning experience of others. The student is expected to:

(A) analyze and implement the proper and acceptable
use of digital/virtual communications technologies such as instant mes-
saging (IM), chat, email, and social networking;

(B) define and implement the acquisition, sharing, and
use of files, taking into consideration their primary ownership and
copyright;

(C) apply decisions regarding the selection, acquisition,
and sharing of uniform resource locators (URLS) used in research, tak-
ing into consideration their quality, appropriateness, and effectiveness;
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(D) solve problems using critical-thinking strategies;

and

(E) compare, evaluate, and implement the use of wired
versus wireless access.

(3) Research and information fluency. The student applies
digital tools to gather, evaluate, and use information. The student is
expected to:

(A) verify the accuracy, validity, and currency of ac-
quired information;

(B) conduct effective searches with Boolean operators;

(C) acquire and use appropriate vocabulary terms;
(D) cite sources appropriately using established meth-

ods;

(E) model ethical and legal acquisition of digital infor-
mation following guidelines in the student code of conduct, including
plagiarism and copyright laws;

(F) identify and discuss emerging technologies and
their impact;

(G) understand Internet history and structure and how
they impact current use;

(H) demonstrate appropriate use of grammar, spelling,
and vocabulary when creating original work;

(1) acquire, evaluate, and use various web standards
such as World Wide Web Consortium (W3C), Ecma International, and
Internet Corporation for Assigned Names and Numbers (ICANN) to

(T) demonstrate proficiency in and appropriate use
and navigation of local area networks (LANSs), wide area networks
(WANSs), the Internet, and intranets for research and resource sharing;

(U) construct appropriate search strategies in the acqui-
sition of information from the Internet, including keyword searches and
searches with Boolean operators; and

(V) acquire information in electronic formats, including
text, audio, video, and graphics, citing the source.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses critical-thinking skills to plan and conduct re-
search, manage projects, solve problems, and make informed decisions
using appropriate digital tools and resources. The student is expected
to:

(A) demonstrate the transfer and adaptation of knowl-
edge through the creation of original work;

(B) evaluate and implement security measures to pro-
tect original work such as firewalls and Hypertext Transfer Protocol

Secure (HTTPS);

(C) analyze and follow timelines needed to create, edit,
and present original work;

(D) verify current licensing issues for software being
used for the creation of original work;

(E) identify and evaluate the design and functionality of
web pages using rubrics;

(F) optimize web information for fast download such as
dial-up and high speed Internet and mobile devices;

make informed decisions and implement standards in original work;

(J) understand, analyze, and use interactive websites;

(G) evaluate original work through self-, peer, and pro-
fessional review of websites;

(K) understand, evaluate, and determine the appropriate
use of dynamic and static websites;

(L) understand, evaluate, and determine the appropriate
use of open/closed source file formats and software;

(M) explain and demonstrate how search engines work

(H) evaluate the types, functions, and target audiences
of websites;

(1) read, use, and develop technical documents;

(J) analyze, examine, assess, and decide on servers as
they relate to the management of a website;

ories

(N) evaluate, create, and apply principles of project
management, including web storyboards, site maps, job duties, time
constraints, group dynamics, communication interaction, and project

(O) understand the use and application of a virtual pri-
vate network (VPN);

(P) distinguish among protocols, including Hypertext
Transfer Protocol (HTTP) and File Transfer Protocol (FTP);

(Q) summarize the technical needs of a World Wide
Web server, including random access memory (RAM), hard disk
capacity, central processing unit (CPU) speed, busses, methods of

connectivity, and appropriate software;

(R) demonstrate proficiency in the use of a variety
of electronic input devices such as keyboard, scanner, voice/sound
recorder, mouse, touch screen, or digital video by incorporating such

(K) analyze, examine, assess, and decide on a web host;

(L) analyze, examine, assess, and decide on domain
name acquisition and retention;

(M) evaluate the functionality of a website such as
color scheme, grammar, technological constraints, age appropriate-
ness, cross-platform usability, and user relevant criteria as it relates to
an intended audience;

(N) identify software file formats and their characteris-
tics and appropriate use;

(0) identify and apply search engine optimization
(SEO) to ensure optimal website visibility;

(P) investigate and choose electronic security methods
for a web server to protect from unauthorized access and negative in-
tentions; and

(Q) draw conclusions from data gathered from elec-
tronic and telecommunication resources.

components while publishing web pages;

(S) demonstrate proper digital etiquette and knowledge
of acceptable use policies when using networks, especially resources

(5) Digital citizenship. The student understands human,
cultural, and societal issues related to technology and practices legal
and ethical behavior. The student is expected to:

on the Internet and intranets;
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(A) engage in online activities that follow appropriate
behavioral, communication, and privacy guidelines, including ethics,

(K) demonstrate knowledge of the six core domains
(gov, net, com, mil, org, edu) and be familiar with new domain

personal security, verbiage determined by the intended audience, and

implementation;

ethical use of files and file sharing;

(B) understand the negative impact of inappropriate

(L) implement escape codes, HyperText Markup Lan-
guage (HTML), cascading style sheets (CSS), and javascript through

technology use, including online bullying and harassment;

(C) implement online security guidelines, including
identity protection, limited personal information sharing, and pass-
word protection of a secure website;

(D) engage in safe, legal, and responsible use of infor-
mation and technology;

(E) understand and respond to local, state, national, and
global issues to ensure appropriate cross-browser and cross-platform

usability;

(F) interpret, use, and develop a safe online shared com-
puting environment;

(G) identify legal, ethical, appropriate, and safe website
marketing practices;

(H) identify legal, ethical, appropriate, and safe multi-

media usage, including video, audio, graphics, animation, and emerg-

hard coding, web editors, and web authoring programs;
(M) identify and use FTP client software;
(N) implement java applet insertion;

(O) identify and differentiate various network topolo-
gies, including physical and logical;

(P) create, evaluate, and use web-based animation;

(Q) create, evaluate, and use video, including editing,
compression, exporting, appropriateness, and delivery;

(R) demonstrate the ability to conduct secure commu-
nications from a web server to a client; and

(S) use hypertext linking appropriately when creating
web pages.
§126.48. Web Game Development (One Credit), Beginning with

School Year 2012-2013.

ing trends;

(1) analyze the impact of the World Wide Web on soci-
ety through research, interviews, and personal observation; and

(J) participate in relevant and meaningful activities in
the larger community and society to create electronic projects.
(6) Technology operations and concepts. The student
demonstrates a sound understanding of technology concepts, systems,
and operations. The student is expected to:

(A) demonstrate knowledge of hardware, including
scanners, cameras, printers, video cameras, and external hard drives;

(B) identify the parts of a computer and explain its func-

tions;
(C) summarize the need for and functionality and use

of servers;

(D) identify the advantages and disadvantages of run-
ning a personal web server versus using a web server provider;

(E) differentiate and appropriately use various input,
processing, output, and primary/secondary storage devices;

(F) create and implement universally accessible docu-

ments;

(G) analyze bandwidth issues as related to audience,
server, connectivity, and cost;

(H) establish a folder/directory hierarchy for storage of
a web page and its related or linked files;

(1) create file and folder naming conventions to follow
established guidelines, including spacing, special characters, and cap-
italization;

(J) identify basic design principles when creating a
website, including white space, color theory, background color, shape,
line, proximity, unity, balance (ratio of text to white space), alignment,
typography, font size, type, style, image file size, repetition, contrast,
consistency, and aesthetics;

(@) General requirements. Students shall be awarded one
credit for successful completion of this course. The recommended pre-
requisite for this course is Web Design. This course is recommended
for students in Grades 11 and 12. This course satisfies the high school
fine arts graduation requirement.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student demonstrates
creative thinking, constructs knowledge, and develops innovative prod-
ucts and processes using technology. The student is expected to:

(A) research, evaluate, and demonstrate appropriate de-
sign of a web-based gaming site;

(B) illustrate ideas for web artwork from direct obser-
vations, experiences, and imagination;

(C) create original designs for web applications; and

(D) demonstrate the effective use of art media to create
original web designs.

(2) Communication and collaboration. The student uses
digital media and environments to communicate and work collabora-
tively, including at a distance, to support individual learning and con-
tribute to the learning experience of others. The student is expected to:

(A) understand and evaluate the use and appropriate-
ness of webinars;

(B) examine, discuss, and summarize interactive online
learning environments;
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(C) distinguish between distance learning, virtual learn-
ing, and online learning;

(D) define and evaluate Voice over Internet Protocol

(VolP);

(E) identify and apply end-user, peer, self-, and profes-
sional evaluations; and

(F) work collaboratively to create functioning programs
and gaming products.

(3) Research and information fluency. The student applies
digital tools to gather, evaluate, and use information. The student is

expected to:

(A) research, evaluate, and create web forms for data-
base processing;

(B) identify the various programming languages and
differentiate among the available web programming languages;

(C) research, evaluate, and summarize content manage-
ment systems (CMS);

(D) differentiate between Common Gateway Interface
(CGI) and computer-generated imagery (CGl);

(E) discuss, analyze, and summarize streaming me-
dia/content and game broadcasting;

(F) define and evaluate instant messaging (IM) within a
game environment;
(G) analyze and discuss the history of gaming;

(H) discuss, analyze, compare, and contrast game types
such as action, action-adventure, adventure, construction and manage-
ment simulation, life simulation, massively multiplayer online role-

search, manage projects, solve problems, and make informed decisions
using appropriate digital tools and resources. The student is expected
to:

(A) select an appropriate web programming language
based on given criteria;

(B) develop requirements for a database and determine
the appropriate means to insert, delete, and modify records;

(C) develop Structured Query Language (SQL) state-
ments to retrieve, insert, modify, and delete records in a database;

(D) design and create a flow diagram to plan a database,
program, and game;

(E) define and identify proper use of gaming graphics,
including skins, textures, environment appearance, environment map-
ping, raster graphics, and vector graphics;

(F) plan an animation that includes the movement of
characters, camera movements, camera angles, user point of view, me-
chanics of motion, backgrounds, settings, ambient objects, and envi-
ronments;

(G) compare and contrast two-dimensional (2-D) and
three-dimensional (3-D) animation;

(H) develop and create a gaming storyboard and script
that shows the overall development of a storyline;

() identify and implement graphic and game design el-
ements, including color, environment, time to completion, difficulty,
story complexity, character development, device control, backstory, de-
livery, and online player(s);

(J) design and create decision trees for a game’s artifi-
cial intelligence engine;

playing (MMORPG), music, party, puzzle, role-playing, sports, strat-
egy, trivia, and vehicle simulation;

(1) discuss, analyze, compare, and contrast gaming
hardware, including console, personal computer, mobile, and web;

(J) compare and contrast web standards versus browser-

(K) compare and contrast available audio formats for
optimal delivery;

(L) identify the similarities and differences among plat-
forms, including the application of coding on a personal computer, mo-
bile device, and gaming console;

specific languages;
(K) research, evaluate, and summarize e-commerce;

(M) research and identify existing online game devel-
opment tools;

(L) investigate career opportunities in programming,
gaming, art, design, business, and marketing;

(M) research the characteristics of existing gaming
websites to determine local, state, national, and global trends;

(N) compare and contrast historical and contemporary
styles of art as applied to website development;

(O) compare and contrast the use of the art elements of
color, texture, form, line, space, and value and the art principles of em-
phasis, pattern, rhythm, balance, proportion, and unity in personal web
game artwork and the web game artwork of others, using vocabulary

(N) evaluate and determine network requirements for
the delivery of online games to end users; and

(O) create visual solutions by elaborating on direct ob-
servation, experiences, and imagination as they apply to original web
design.

(5) Digital citizenship. The student understands human,
cultural, and societal issues related to technology and practices legal
and ethical behavior. The student is expected to:

(A) explain game ratings and why games fit into certain
ratings;

accurately;
(P) describe general characteristics in artwork from a

(B) assess games and game ratings in terms of their im-
pact on societal interactions;

variety of cultures that influence web game design;

(Q) research and evaluate emerging technologies; and

(R) research and evaluate augmented reality (the sup-
plementing of reality with computer-generated imagery) such as heads-
up display and virtual digital projectors.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses critical-thinking skills to plan and conduct re-

(C) model the ethical and legal acquisition of digital in-
formation following copyright laws, fair-use guidelines, and the stu-
dent code of conduct;

(D) define and practice the ethical and legal acquisition,
sharing, and use of files taking into consideration their primary owner-
ship and copyright;
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(E) examine original web game artwork to comply
with appropriate behavioral, communication, and privacy guidelines,

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students

including ethics, online bullying and harassment, personal security,

(NETSeS) and performance indicators developed by the International

appropriate audience language, ethical use of files/file sharing, techni-
cal documentation, and online communities;

(F) interpret, evaluate, and justify artistic decisions in
the creation of original art for web game design; and

(G) analyze original web game artwork and digital port-
folios created by peers and others to form precise conclusions about for-
mal qualities, historical and cultural contexts, intents, and meanings.

(6) Technology operations and concepts. The student

Society for Technology in Education (ISTE): creativity and innova-
tion; communication and collaboration; research and information flu-
ency; critical thinking, problem solving, and decision making; digital
citizenship; and technology operations and concepts.

(2) Through the study of technology applications foun-
dations, including technology-related terms, concepts, and data input
strategies, students will communicate information in different formats
and to diverse audiences using a variety of technologies. Students
will learn to make informed decisions; develop and produce original

demonstrates a sound understanding of technology concepts, systems,
and operations. The student is expected to:

(A) create a website that includes:

(i) an interactive database with elements such as

work that exemplifies the standards identified by the selected profes-
sion or discipline; and publish the product in electronic media and
print. Students will practice the efficient acquisition of information
by identifying task requirements, using search strategies, and using
technology to access, analyze, and evaluate the acquired information.

SQL statements, Extensible Markup Language (XML), and Open

By using technology as a tool that supports the work of individuals

Database Connectivity (ODBC);

(ii) javascript; and

(iif) server-side processing, including Common
Gateway Interface (CGI); bitmap and vector graphics; database cre-

ation, modification, and deletion; creation and maintenance of user
accounts; user authentication; and documentation;

(B) create a fully functional online game that includes:

(i) multiple game levels with increasing difficulty;

(ii)  high-score ranking;
(iii)  physics, including center of mass, collision de-
tection, lighting, shading, perspective, anatomy, motion blur, lens flare,

and groups in solving problems, students will select the technology
appropriate for the task, synthesize knowledge, create solutions, and
evaluate the results.

(3) Statements that contain the word "including" reference
content that must be mastered, while those containing the phrase "such
as" are intended as possible illustrative examples.

(c) Knowledge and skills.

(1) Creativity and innovation. The student demonstrates
creative thinking, constructs knowledge, and develops innovative prod-
ucts and processes using technology. The student is expected to:

(A) apply existing knowledge to promote creativity in
designing new technology products or services;

and reflections;

(iv) art principles, including color theory, texture,

(B) design and implement procedures to track trends,
set timelines, and review and evaluate progress for continual improve-

balance, lighting, shading, skinning, and drawing;

(v) graphics resolution, including pixel depth and
compression;
(vi) database creation, modification, and deletion;

(vii) creation and maintenance of user accounts;

(viii) user authentication;

(ix) artificial intelligence;

(x) game-level saving;
(xi) mathematical functions;

(xii) varying camera angles;

(xiii)  VolP for online web games; and

(xiv) documentation; and

(C) create a digital portfolio.

§126.49. Independent Study in Technology Applications (One-Half to
One Credit), Beginning with School Year 2012-2013.

(@) General requirements. Students shall be awarded one-half
to one credit for successful completion of this course. The prerequisite
for this course is completion of a high school technology applications
course as identified in this subchapter and permission of the instruc-
tor/mentor for Independent Study in Technology Applications. This
course may be taken at Grades 9-12.

(b) Introduction.

ment in process and product;

(C)  produce electronic documentation to illustrate the
progress of a project;

(D) seek and respond to input from peers and profes-
sionals in delineating technological tasks and problem solving;

(E) make necessary revisions and/or proceed to the next
stage of study;

(F) use technology terminology appropriate to the inde-
pendent study course;

(G) develop and apply advanced creativity and innova-
tion employed in technology applications skills;

(H) identify and solve problems, individually and with
input from peers and professionals, using research methods and ad-
vanced creativity and innovation skills used in a selected profession or
discipline;

(1) develop products that meet standards identified by
the selected profession or discipline; and

(J) produce original work to solve an identified problem
and publish a product in electronic media and print.

(2) Communication and collaboration. The student uses
digital media and environments to communicate and work collabora-
tively, including at a distance, to support individual learning and con-
tribute to the learning experience of others. The student is expected to:
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(A) format developed projects according to defined out-
put specifications, including target audience and viewing environment;

(B) present findings to a panel for comment and profes-

(G) read and use technical documentation; and

(H) write simple technical documentation relative to the

audience.

sional response;

(C) determine and implement the best method of pre-

(5) Digital citizenship. The student understands human,
cultural, and societal issues related to technology and practices legal

senting or publishing findings;

(D) synthesize and publish information in a variety of
print or digital formats;

(E) useevolving network and Internet resources and ap-
propriate technology skills to create, exchange, and publish informa-

and ethical behavior. The student is expected to:

(A) discuss intellectual property, privacy, sharing of in-
formation, copyright laws, and software licensing agreements;

(B) model ethical acquisition and use of digital infor-

mation;

tion;

(F) develop cultural understanding and global aware-

(C) model respect of intellectual property when editing
graphics, video, text, and sound files;

ness by interacting with learners of other cultures through evolving
digital formats and communication methods;

(G) collaborate with others to identify a problem to be

(D) demonstrate proper etiquette, responsible use
of software, and knowledge of acceptable use policies when using
network resources;

solved, hypotheses, and strategies to accomplish a task;

(H) participate with electronic communities as a

(E) demonstrate best practices in understanding and ap-
plying information security;

learner, initiator, contributor, and facilitator/mentor; and

(1) participate in relevant, meaningful activities in the

(F) develop and maintain a technical documentation li-
brary in a variety of formats; and

larger community and society to create electronic projects.

(3) Research and information fluency. The student applies
digital tools to gather, evaluate, and use information. The student is
expected to:

(A) use evolving network and Internet resources for re-

(G) investigate how technology has changed and the so-
cial and ethical ramifications of computer usage.

(6) Technology operations and concepts. The student
demonstrates a sound understanding of technology concepts, systems,
and operations. The student is expected to:

search and resource sharing of technology applications;

(B) apply appropriate search strategies in the acquisi-
tion of information from the Internet, including keyword and Boolean

(A) demonstrate knowledge and appropriate use of in-
put devices, operating systems, software applications, and communi-
cation and networking components;

search strategies;
(C) pose hypotheses and questions related to a selected

problem;

(D) acquire information using appropriate research
strategies with source citations through electronic formats, including
interactive components, text, audio, video, graphics, and simulations;
and

(E) identify, create, and use available file formats, in-
cluding text, image, video, and audio files.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses critical-thinking skills to plan and conduct re-
search, manage projects, solve problems, and make informed decisions
using appropriate digital tools and resources. The student is expected
to:

(A) evaluate the design, functionality, and accuracy of
the accessed information;

(B)  conduct systematic research;
(C) demonstrate creative-thinking and problem-solving

skills;

(D) integrate appropriate productivity tools, including
network, mobile access, and multimedia tools, in the creation of solu-
tions to problems;

(E) use enriched curricular content in the creation of

products;

(F) synthesize and generate new information from data
gathered from electronic resources;

(B) select, acquire, and use appropriate digital tools;

(C) delineate and make necessary adjustments regard-
ing compatibility issues, including digital file formats and cross-plat-
form connectivity; and

(D) use appropriate technology terminology and nam-
ing conventions.

8126.50. Independent Study in Evolving/Emerging Technologies
(One-Half to One Credit), Beginning with School Year 2012-2013.

(a) General requirements. Students shall be awarded one-half
to one credit for successful completion of this course. The prerequisite
for this course is completion of a high school technology applications
course as identified in this subchapter and permission of the instruc-
tor/mentor for Independent Study in Evolving/Emerging Technologies.
This course may be taken at Grades 9-12.

(b) Introduction.

(1) The technology applications curriculum has six strands
based on the National Educational Technology Standards for Students
(NETSeS) and performance indicators developed by the International
Society for Technology in Education (ISTE): creativity and innovation;
communication and collaboration; research and information fluency;
critical thinking, problem solving and decision making; digital citizen-
ship; and technology operations and concepts.

(2) Through the study of evolving/emerging technologies,
including technology-related terms, concepts, and data input strategies,
students will communicate information in different formats and to di-
verse audiences using a variety of technologies. Students will learn
to make informed decisions, develop and produce original work that
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pline, and publish the product in electronic media and print. Students
will demonstrate efficient acquisition of information by identifying task

(G) collaborate with others to identify a problem to be
solved, hypotheses, and strategies to accomplish a task;

requirements, using search strategies, and using technology to access,
analyze, and evaluate the acquired information. By using technology
as a tool that supports the work of individuals and groups in solving
problems, students will select the technology appropriate for the task,
synthesize knowledge, create solutions, and evaluate the results.

(3) Statements that contain the word "including” reference
content that must be mastered, while those containing the phrase "such

(H) participate with electronic communities as a
learner, initiator, contributor, and facilitator/mentor; and

() participate in relevant, meaningful activities in the
larger community and society to create electronic projects.

(3) Research and information fluency. The student applies
digital tools to gather, evaluate, and use information. The student uses

as" are intended as possible illustrative examples.
(c) Knowledge and skills.

(1) ~ Creativity and innovation. The student demonstrates
creative thinking, constructs knowledge, and develops innovative prod-
ucts and processes using technology. The student is expected to:

(A) apply existing knowledge to promote creativity in
designing new technology products or services;

(B) design and implement procedures to track trends,
set timelines, and review and evaluate progress for continual improve-
ment in process and product;

(C) produce electronic documentation to illustrate the
progress of a project;

(D) seek and respond to input from peers and profes-
sionals in delineating technological tasks and problem solving;

(E) make necessary revisions and/or proceed to the next
stage of study;
(F) use technology terminology appropriate to the inde-

a variety of strategies to acquire information from electronic resources,
with appropriate supervision. The student is expected to:

(A) use evolving network and Internet resources for re-
search and resource sharing of technology applications;

(B) apply appropriate search strategies in the acquisi-
tion of information from the Internet, including keyword and Boolean
search strategies;

(C) pose hypotheses and questions related to a selected

problem;
(D) acquire information using appropriate research

interactive components, text, audio, video, graphics, and simulations;
and

(E) identify, create, and use available file formats, in-
cluding text, image, video, and audio files.

(4) Critical thinking, problem solving, and decision mak-
ing. The student uses critical-thinking skills to plan and conduct re-
search, manage projects, solve problems, and make informed decisions

pendent study course;

(G) develop and apply advanced creativity and innova-
tion employed in technology applications skills;

(H) identify and solve problems, individually and with
input from peers and professionals, using research methods and ad-
vanced creativity and innovation skills used in a selected profession or
discipline;

(1) develop products that meet standards identified by a
selected profession or discipline; and

(J) produce original work to solve an identified problem

using appropriate digital tools and resources. The student is expected
to:

(A) evaluate the design, functionality, and accuracy of
the accessed information;

(B) conduct systematic research;

(C) demonstrate creative-thinking and problem-solving

skills;

(D) integrate appropriate productivity tools, including
network, mobile access, and multimedia tools, in the creation of solu-
tions to problems;

and publish a product in electronic media and print.
(2) Communication and collaboration. The student uses

(E) use enriched curricular content in the creation of

products;

digital media and environments to communicate and work collabora-
tively, including at a distance, to support individual learning and con-
tribute to the learning experience of others. The student is expected to:

(A) format developed projects according to defined out-
put specifications, including target audience and viewing environment;

(B) present findings to a panel for comment and profes-
sional response;

(C) determine and implement the best method of pre-
senting or publishing findings;

(D) synthesize and publish information in a variety of
print or digital formats;

(E) use evolving network resources and appropriate
technology skills to create, exchange, and publish information;

(F) develop cultural understanding and global aware-
ness by interacting with learners of other cultures through evolving
digital formats and communication methods;

(F) synthesize and generate new information from data
gathered from electronic resources;

(G) read and use technical documentation; and

(H) write simple technical documentation relative to the

audience.

(5) Digital citizenship. The student understands human,
cultural, and societal issues related to technology and practices legal
and ethical behavior. The student is expected to:

(A) discuss intellectual property, privacy, sharing of in-
formation, copyright laws, and software licensing agreements;

(B) model ethical acquisition and use of digital infor-

mation;

(C) model respect of intellectual property when editing
graphics, video, text, and sound files;
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(D) demonstrate proper etiquette, responsible use
of software, and knowledge of acceptable use policies when using

The provisions of §§126.62-126.64 of this subchapter shall be imple-
mented by school districts beginning with the 2012-2013 school year.

network resources;

(E) demonstrate best practices in understanding and ap-
plying information security;

(F) develop and maintain a technical documentation li-
brary in a variety of formats; and

(G) investigate how technology has changed and the so-
cial and ethical ramifications of computer usage.

(6) Technology operations and concepts. The student
demonstrates a sound understanding of technology concepts, systems,
and operations. The student is expected to:

(A) demonstrate knowledge and appropriate use of in-
put devices, operating systems, software applications, and communi-
cation and networking components;

(B) select, acquire, and use appropriate digital tools;

(C) delineate and make necessary adjustments regard-
ing compatibility issues, including digital file formats and cross-plat-

§126.62. Advanced Placement (AP) Computer Science (One to One

(@) General requirements. Students shall be awarded one to

one and one-half credits for successful completion of this course. Rec-

ommended prerequisites: Computer Science I, Algebra I1.

(b) Content requirements. Content requirements for Ad-

vanced Placement (AP) Computer Science are prescribed in the

College Board Publication Advanced Placement Course Description:

Computer Science A, published by The College Board.

§126.63. International Baccalaureate (1B) Computer Science, Stan-

dard Level (One to One and One-Half Credits), Beginning with School

Year 2012-2013.
(a) General requirements. Students shall be awarded one to
one and one-half credits for successful completion of this course. Rec-

ommended prerequisites: Computer Science I, Algebra lI.

(b) Content requirements. Content requirements for Inter-
national Baccalaureate (IB) Computer Science, Standard Level are

form connectivity; and
(D) use appropriate technology terminology and nam-
ing conventions.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100698

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 475-1497

¢ ¢ ¢

SUBCHAPTER D. OTHER TECHNOLOGY
APPLICATIONS COURSES
19 TAC §8126.61 - 126.64

The new sections are proposed under the Texas Education
Code, §7.102(c)(4), which authorizes the SBOE to establish
curriculum and graduation requirements; §28.002, which autho-
rizes the SBOE to by rule identify the essential knowledge and
skills of each subject of the required curriculum that all students
should be able to demonstrate and that will be used in evaluat-
ing textbooks and addressed on the assessment instruments;
and §28.025, which authorizes the SBOE to by rule determine
curriculum requirements for the minimum, recommended, and
advanced high school programs that are consistent with the
required curriculum under §28.002.

The new sections implement the Texas Education Code,
§87.102(c)(4), 28.002, and 28.025.

§126.61. Implementation of Texas Essential Knowledge and Skills for
Technology Applications, Other Technology Applications Courses, Be-
ginning with School Year 2012-2013.

prescribed by the International Baccalaureate Organization. Curricu-

lum guides may be obtained from International Baccalaureate of North
America.

§126.64. International

Higher Level (One to One and One-Half Credits), Beginning with

School Year 2012-2013.
(@) General requirements. Students shall be awarded one to

one and one-half credits for successful completion of this course. Rec-

ommended prerequisites: Computer Science |, Algebra II.

(b) Content requirements. Content requirements for Inter-
national Baccalaureate (IB) Computer Science, Higher Level are

prescribed by the International Baccalaureate Organization. Curricu-

lum guides may be obtained from International Baccalaureate of North
America.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100699

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 475-1497

¢ L4 L4
TITLE 22. EXAMINING BOARDS

PART 23. TEXAS REAL ESTATE
COMMISSION

CHAPTER 533. PRACTICE AND PROCEDURE
22 TAC §533.1, §533.3

The Texas Real Estate Commission (TREC) proposes amend-
ments to §533.1 regarding Definitions and §533.3 regarding Fil-
ing and Notice. The proposed amendment to 8533.1 amends the

PROPOSED RULES March 4, 2011 36 TexReg 1467



definition of "last known mailing address" to "mailing address" to
be consistent with other TREC rules. The proposed amendment
to 8533.3 clarifies that the Notice of Alleged Violation required by
Occupations Code §1101.703 will be mailed to the respondent’s
mailing address.

Loretta R. DeHay, General Counsel, has determined that for the
first five-year period the proposed rules as amended are effect
there will be no fiscal implications for the state or for units of local
government as a result of enforcing or administering the rules.
There is no anticipated economic effect on small businesses,
micro-businesses, persons, or local or state employment as a
result of implementing the amendment.

Ms. DeHay also has determined that for each year of the first five
years the amended sections as proposed are in effect the public
benefit anticipated as a result of enforcing the sections will be
clarification of the practice and procedure before the commission
and the State Office of Administrative Hearings and consistency
with other TREC rules.

Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188. The deadline for comments
is 30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
81101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to ensure compliance with the provisions of the Act.

The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101, 1102, and 1303, and Texas Property
Code, Chapter 221. No other statute, code or article is affected
by the proposed amendments.

§533.1.

The following words and terms, when used in this chapter, have the
following meanings, unless the context clearly indicates otherwise.

(1) - (12) (No change.)

(13) [Last Known] Mailing Address--The [permanent]
mailing address as provided to the commission by a Licensee and
maintained as required by §535.96 and §535.217 of this title (relating
to Mailing Address and Other Contact Information) or as provided to
the commission by an [er] Applicant or as shown in the commission’s
records for a Respondent who is not a license holder. The mailing
address for a Respondent that holds an active salesperson license
shall be the mailing address of the salesperson’s sponsoring broker as
shown in the commission’s records.

(14) - (22) (No change.)
8533.3. Filing and Notice.

(@) The commission shall provide notice to all parties in accor-
dance with the APA §2001.052, Chapters 1101 and 1102, Texas Occu-
pations Code, and the following:

Definitions.

(1) If, after investigation of a possible violation and the
facts surrounding that possible violation, the commission determines
that a violation has occurred, the commission may issue a written No-
tice of Alleged Violation.

(2) The Notice of Alleged Violation shall be sent to the Re-
spondent’s [tast known] mailing address by certified or registered mail.

(3) The Notice of Alleged Violation shall include:

(A) abrief summary of the alleged violation(s);

(B) a statement of the amount of the penalty and/or
sanction recommended; and

(C) astatement of the right of the Respondent to a hear-
ing.
(4) The commission shall base the recommendation on the
factors set forth in this chapter.

(b) - (d) (No change.)

(e) If a real estate salesperson is a Respondent [respondent],
the commission also will notify the salesperson’s sponsoring broker of
the hearing. Such notice need not be provided by certified or registered
mail. If an apprentice inspector or real estate inspector is a respondent,
the commission also will notify the sponsoring professional inspector
of the hearing.

(f)  Any document served upon a party is prima facie evidence
of receipt if it is directed to the party’s [fast known] mailing address.
This presumption is rebuttable. Failure to claim properly addressed
certified or registered mail will not support a finding of nondelivery.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 17,
2011.

TRD-201100651

Loretta R. DeHay

General Counsel

Texas Real Estate Commission

Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 465-3926

¢ ¢ ¢

CHAPTER 535. GENERAL PROVISIONS
SUBCHAPTER R. REAL ESTATE
INSPECTORS

22 TAC §535.217

The Texas Real Estate Commission (TREC) proposes amend-
ments to §535.217 regarding Contact Information. The proposed
amendment to 8535.217 amends the title of the rule to add "Mail-
ing Address and Other" and deletes the term "permanent” from
the rule to make it consistent with other TREC rules.

Loretta R. DeHay, General Counsel, has determined that for the
first five-year period the proposed rules as amended are effect
there will be no fiscal implications for the state or for units of local
government as a result of enforcing or administering the rules.

There is no anticipated economic effect on small businesses,
micro-businesses, persons, or local or state employment as a
result of implementing the amendment.

Ms. DeHay also has determined that for each year of the first five
years the amended sections as proposed are in effect the public
benefit anticipated as a result of enforcing the sections will be
clarification of the practice and procedure before the commission
and the State Office of Administrative Hearings and consistency
with other TREC rules.
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Comments on the proposal may be submitted to Loretta R. De-
Hay, General Counsel, Texas Real Estate Commission, P.O. Box
12188, Austin, Texas 78711-2188. The deadline for comments
is 30 days after publication in the Texas Register.

The amendments are proposed under Texas Occupations Code,
§1101.151, which authorizes the Texas Real Estate Commission
to make and enforce all rules and regulations necessary for the
performance of its duties and to establish standards of conduct
and ethics for its licensees in keeping with the purpose and intent
of the Act to ensure compliance with the provisions of the Act.

The statutes affected by this proposal are Texas Occupations
Code, Chapters 1101, 1102, and 1303, and Texas Property
Code, Chapter 221. No other statute, code or article is affected
by the proposed amendments.

§535.217.

Each licensee shall furnish a [permanent] mailing address, phone num-
ber, and email address to the commission and shall report all subsequent
changes within 10 days after a change of any of the listed contact infor-

Mailing Address and Other Contact Information.

mation. If a licensee fails to update the [a permanent] mailing address,
the last known mailing address for the licensee will be deemed to be
the licensee’s [permanent] mailing address.

This agency hereby certifies that the proposal has been reviewed
by legal counsel and found to be within the agency’s legal author-
ity to adopt.

Filed with the Office of the Secretary of State on February 17,
2011.

TRD-201100652

Loretta R. DeHay

General Counsel

Texas Real Estate Commission

Earliest possible date of adoption: April 3, 2011
For further information, please call: (512) 465-3926

¢ ¢ L4
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‘COITHDRAWN

Withdrawn Rules include proposed rules and emergency rules. A state agency may specify
ULE S that a rule is withdrawn immediately or on a later date after filing the notice with the Texas
Register. A proposed rule is withdrawn six months after the date of publication of the

proposed rule in the Texas Register if a state agency has failed by that time to adopt, adopt as amended, or withdraw the
proposed rule. Adopted rules may not be withdrawn. (Government Code, §2001.027)

TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 75. RULES OF PRACTICE
22 TAC 875.17

The Texas Board of Chiropractic Examiners withdraws the pro-
posed amendment to §75.17 which appeared in the November
19, 2010, issue of the Texas Register (35 TexReg 10138).

Filed with the Office of the Secretary of State on February 18,

2011.

TRD-201100673

Glenn Parker

Executive Director

Texas Board of Chiropractic Examiners

Effective date: February 18, 2011

For further information, please call: (512) 305-6716

¢ ¢ ¢

PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 281. ADMINISTRATIVE PRACTICE
AND PROCEDURES

SUBCHAPTER A. GENERAL PROVISIONS

22 TAC 8§281.2

The Texas State Board of Pharmacy withdraws the proposed
amendments to §281.2 which appeared in the December 24,
2010, issue of the Texas Register (35 TexReg 11474).

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100680

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: February 18, 2011

For further information, please call: (512) 305-8028

¢ ¢ ¢

SUBCHAPTER B. GENERAL PROCEDURES
IN A CONTESTED CASE

22 TAC §281.30

The Texas State Board of Pharmacy withdraws the proposed
amendments to §281.30 which appeared in the December 24,
2010, issue of the Texas Register (35 TexReg 11475).

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100681

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: February 18, 2011

For further information, please call: (512) 305-8028

¢ ¢ ¢

CHAPTER 283. LICENSING REQUIREMENTS
FOR PHARMACISTS
22 TAC 8§8283.4, 283.7, 283.8

The Texas State Board of Pharmacy withdraws the proposed
amendments to §8283.4, 283.7, and 283.8 which appeared in
the December 24, 2010, issue of the Texas Register (35 TexReg
11476).

Filed with the Office of the Secretary of State on February 18,

2011.

TRD-201100682

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: February 18, 2011

For further information, please call: (512) 305-8028

¢ ¢ ¢

CHAPTER 291. PHARMACIES

SUBCHAPTER A. ALL CLASSES OF
PHARMACIES

22 TAC 8291.1

The Texas State Board of Pharmacy withdraws the proposed
amendments to §291.1 which appeared in the December 24,
2010, issue of the Texas Register (35 TexReg 11480).

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100683
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Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: February 18, 2011

For further information, please call: (512) 305-8028

¢ ¢ ¢

SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)
22 TAC §291.32

The Texas State Board of Pharmacy withdraws the proposed
amendments to §291.32 which appeared in the December 24,
2010, issue of the Texas Register (35 TexReg 11486).

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100685

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: February 18, 2011

For further information, please call: (512) 305-8028

¢ ¢ ¢

CHAPTER 297. PHARMACY TECHNICIANS
AND PHARMACY TECHNICIAN TRAINEES
22 TAC 8297.3

The Texas State Board of Pharmacy withdraws the proposed
amendments to §297.3 which appeared in the December 24,
2010, issue of the Texas Register (35 TexReg 11490).

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100684

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: February 18, 2011

For further information, please call: (512) 305-8028

¢ ¢ ¢
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< ADOPTED

Adopted rules include new rules, amendments to existing rules, and repeals of existing
LE S rules. A rule adopted by a state agency takes effect 20 days after the date on which it is
filed with the Secretary of State unless a later date is required by statute or specified in
the rule (Government Code, §2001.036). If a rule is adopted without change to the text of the proposed rule, then the
Texas Register does not republish the rule text here. If a rule is adopted with change to the text of the proposed rule, then
the final rule text is included here. The final rule text will appear in the Texas Administrative Code on the effective date.

TITLE 7. BANKING AND SECURITIES
PART 7. STATE SECURITIES BOARD

CHAPTER 116. INVESTMENT ADVISERS
AND INVESTMENT ADVISER REPRESENTA-
TIVES

7 TAC §8116.2, 116.9, 116.11, 116.12

The Texas State Securities Board adopts amendments to
§116.2, concerning application requirements; 8116.9, con-
cerning post-registration reporting requirements; 8§116.11,
concerning disclosure requirement/brochure rule; and §116.12,
concerning advisory contract requirements. The rules were
adopted without changes to the proposed text as published in
the December 24, 2010, issue of the Texas Register (35 TexReg
11457).

The changes update the Form ADV filing requirements following
recent amendments to the form by the SEC, identify the portions
of the application that are filed electronically through the Invest-
ment Adviser Registration Depository (IARD) and the portions
that are to be filed in paper form with the Commissioner, add
a requirement that a currently registered investment adviser file
the new narrative Part 2 of Form ADV annually within 90 days
after the end of the investment adviser’s fiscal year, and update
references to portions of Form ADV to reflect the relocation or
renaming of those provisions in the newly revised form.

Prospective clients and existing clients of investment advisers
will receive enhanced disclosures, which the registered invest-
ment adviser can file electronically using a uniform form.

A comment was received from the Financial Services Institute
urging adoption of the proposed amendments. The Board
agrees and has adopted the proposals without change.

The amendments are adopted under Texas Civil Statutes, Arti-
cle 581-28-1. Section 28-1 provides the Board with the authority
to adopt rules and regulations necessary to carry out and imple-
ment the provisions of the Texas Securities Act, including rules
and regulations governing registration statements and applica-
tions; defining terms; classifying securities, persons, and matters
within its jurisdiction; and prescribing different requirements for
different classes.

The adopted amendments affect Texas Civil Statutes, Articles
581-12, 581-13, 581-15, 581-18, and 581-19.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 17,
2011.

TRD-201100664

Denise Voigt Crawford

Securities Commissioner

State Securities Board

Effective date: March 9, 2011

Proposal publication date: December 24, 2010

For further information, please call: (512) 305-8303
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TITLE 10. COMMUNITY DEVELOPMENT

PART 6. TEXAS DEPARTMENT OF
RURAL AFFAIRS

CHAPTER 255. TEXAS COMMUNITY
DEVELOPMENT PROGRAM
SUBCHAPTER A. ALLOCATION OF
PROGRAM FUNDS

10 TAC §255.1, §255.9

The Texas Department of Rural Affairs (TDRA) adopts amend-
ments to §255.1 and §8255.9, concerning the General Provisions
and Colonia Fund, with changes to the proposal published in
the December 17, 2010, issue of the Texas Register (35 TexReg
11143). The amendments are adopted to conform the Texas Ad-
ministrative Code to the approved 2011 Texas CDBG Action Plan
and Riders 6 and 7 of the General Appropriations Act of the 81st
Legislature.

The amendments are to §255.1 and §255.9. In accordance with
§2001.039 of the Texas Government Code, the agency has re-
viewed the Texas Administrative Code, Title 10, Part 6, Chap-
ter 255. The agency has determined that at this time revisions
need to be made to §255.1 and §255.9. In addition, the agency
published for public comment proposed amendments covering
§255.5.

No comments were received.

The amendments to §255.1 and §255.9 are adopted under the
Texas Government Code 8487.052, which provides the Texas
Department of Rural Affairs with the authority to adopt rules and
administrative procedures to carry out the provisions of Chapter
487 of the Texas Government Code.

§255.1. General Provisions.
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(a) Definitions and abbreviations. The following words and
terms, when used in this subchapter, shall have the following meanings,
unless the context clearly indicates otherwise.

(1) Applicant--A unit of general local government which is
preparing to submit or has submitted an application for Texas Commu-
nity Development funds to the Department or to the Texas Department
of Agriculture (TDA).

(2) Application--A written request for Texas Community
Development Block Grant Program (TXCDBG) funds in the format re-
quired by the Department or by the TDA for Texas Capital Fund (TCF)
applications.

(3) Community Development Block Grant nonentitlement
area funds--The funds awarded to the State of Texas pursuant to
the Housing and Community Development Act of 1974, Title I, as
amended (42 United States Code 885301 et seq.), and the regulations
promulgated thereunder in 24 Code of Federal Regulations Part 570.

(4) Community--A unit of general local government.

(5) Contract--A written agreement, including all amend-
ments thereto, executed by the Department, or by the TDA, and
contractor which is funded with community development block grant
nonentitlement area funds.

(6) Contractor--A unit of general local government with
which the Department or the TDA has executed a contract.

(7) Department--Texas Department of Rural Affairs.
(8) Local government--A unit of general local government.

(9) Low-and moderate-income person--A member of a
family which earns less than 80% of the area median family income,
as defined under the United States Department of Housing and Urban
Development §8 Assisted Housing Program.

(10) Nonentitlement area--An area which is not a
metropolitan city or part of an urban county as defined in 42 United
States Code, §5302.

(11) Poverty--The current official poverty line established
by the Director of the Federal Office of Management and Budget.

(12) Primary beneficiary--A low or moderate income per-
son.

(13) Regional review committee--A regional community
development review committee, one of which is established in each
of the 24 state planning regions established by the governor pursuant
to Texas Local Government Code, §391.003.

(14) Slum or blighted area--An area which has been desig-
nated a state enterprise zone, or an area within a municipality or county
that is detrimental to the public health, safety, morals, and welfare of
the municipality or county because the area:

(A) has a predominance of buildings or other improve-
ments that are dilapidated, deteriorated, or obsolete due to age or other
reasons;

(B) is prone to high population densities and over-
crowding due to inadequate provision for open space;

(C) is composed of open land that, because of its loca-
tion within municipal or county limits, is necessary for sound commu-
nity growth through replatting, planning, and development for predom-
inantly residential uses; or

(D) has conditions that exist due to any of the causes
enumerated in subparagraphs (A) - (C) of this paragraph or any com-
bination of those causes that:

(i) endanger life or property by fire or other causes;
or

(ii) are conducive to:
(1) the ill health of the residents;
(1)  disease transmission;
(111 abnormally high rates of infant mortality;

(IV) abnormally high rates of juvenile delin-
quency and crime; or

(V) disorderly development because of inade-
quate or improper platting for adequate residential development of
lots, streets, and public utilities.

(15) Slum or blight, spot basis--A building which has been
declared as a slum or blight and has multiple and unattended building
code violations, and qualifies as slum or blighted on a spot basis under
local law.

(16) Unemployed person--A person between the ages of 16
and 64, inclusive, who is not presently working but is seeking employ-
ment.

(17) Unit of general local government--An entity defined
as a unit of general local government in 42 United States Code
§5302(a)(1), as amended.

(b) Overview--Community Development Block Grant nonen-
titlement area funds are distributed by the TXCDBG to eligible units of
general local government in the following program areas:

(1) community development fund;

(2) Texas Capital fund. The Texas Capital Fund (TCF) is
administered by the TDA under an interagency agreement with the De-
partment. Applications for the TCF shall be submitted to the TDA.

(3) planning/capacity building fund;

(4) disaster relief fund;

(5) urgent need fund;

(6) colonia fund;

(7) small towns environment program fund,;

(8) renewable energy demonstration pilot program.
(c) Types of applications.

(1) Single jurisdiction applications. An applicant may sub-
mit one application per TXCDBG fund, as outlined in subsection (b) of
this section, on its own behalf, or as a participant in a multi-jurisdic-
tional application, per funding cycle (except as specified for the TCF,
community development fund, housing fund, colonia fund, and small
towns environment program fund).

(A) A city may submit a single jurisdiction application
that includes beneficiaries located within the extraterritorial jurisdic-
tion of the city. However, the applicant must document that each activ-
ity benefiting persons located in its extraterritorial jurisdiction is meet-
ing its community and housing development needs, including the needs
of low and moderate income persons. A city cannot submit a single ju-
risdiction application that includes beneficiaries located inside the cor-
porate city limits and outside of the city’s extraterritorial jurisdiction.
In this instance, the city and county in which the beneficiaries outside of
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the city’s extraterritorial jurisdiction are located must submit the project
as a multi-jurisdiction application.

(B) A county may submitan application on behalf of an
incorporated city when the proposed application activities provide im-
provements to a public facility or service that is not owned or operated
by the incorporated city and the persons benefiting from the application
activities are located within the city’s corporate city limits or the city’s
extraterritorial jurisdiction. If a county submits an application on be-
half of an incorporated city, then the county and that city cannot submit
another single jurisdiction application or be a participating jurisdiction
in a multi-jurisdiction application submitted under the same TxCDBG
fund category.

(C) An application from an eligible city or county for
a project that would primarily benefit another city or county that was
not meeting the TXCDBG application threshold requirements would be
considered ineligible.

(2) Multi jurisdiction applications. Subject to each partic-
ipating community satisfying the application requirements of the Tx-
CDBG fund under which the application is submitted and this para-
graph, an application will be accepted from two or more units of general
local government if the application clearly demonstrates that the pro-
posed activities will mutually benefit the residents of the communities
applying for funds. A multi-jurisdiction application solely for adminis-
trative convenience will not be accepted. Any community participating
in a multi-jurisdiction application may not submit a single jurisdiction
application under the project fund for which the multi-jurisdiction ap-
plication was submitted. One of the participating communities must
be primarily accountable to the Department and the TDA, in instances
where the TCF is accessed, for financial compliance and program per-
formance; however, all entities participating in the multi-jurisdiction
application will be accountable for application threshold compliance.
Only one unit of general local government may be the official applicant
and this applicant must enter into a legally binding cooperation agree-
ment with each participant that incorporates TXCDBG requirements.
A proposed project which is located in more than one jurisdiction or
in which beneficiaries from more than one jurisdiction will be counted
must be submitted as a multi-jurisdiction application (except as speci-
fied for the TCF and single jurisdiction applications described in para-
graph (1)(A) - (C) of this subsection).

(d) Eligible location. Only projects or activities which are lo-
cated in the nonentitlement areas of the state are eligible for funding un-
der the TXCDBG. An exception to this requirement is Hidalgo County,
an entitlement county, which is eligible for the colonia fund. Another
exception to this requirement is that entitlement areas located in disas-
ter recovery initiative eligible counties are eligible locations for disaster
recovery initiative funds.

(e) Ineligible activities. Any type of activity not described or
referred to in the Federal Housing and Community Development Act
of 1974, §5305(a) (42 United States Code §85301 et seq.) is ineligible
for funding under the TXCDBG.

(1) Specific ineligible activities include, but are not lim-
ited to: construction of buildings and facilities used for the general
conduct of government (e.g., city halls and courthouses); new hous-
ing construction, except as described as eligible under the current Tx-
CDBG application guides; the financing of political activities; pur-
chases of construction equipment (except in limited circumstances un-
der the small towns environment program); income payments, such
as housing allowances; most operation and maintenance expenses (in-
cluding smoke testing televising/video taping line work, or any other
investigative method to determine the overall scope and location of the
project work activities); pre-contract costs, except for costs incurred

prior to submittal of an application and paid with local government
or other funds for administrative consultant and engineering/architec-
tural services and pre-agreement costs described in a TXxCDBG con-
tract; prisons/detention centers; government supported facilities; and
racetracks.

(2) The following activities and/or uses are specifically in-
eligible under the TCF: monies may not be used for speculation, in-
vestment or excess improvements over the minimum improvements
needed for the business. TCF funds may not be utilized for refinancing
or to repay the applicant, a local related economic development entity,
the benefiting business or its owners and related parties for expendi-
tures. Educational institutions, including but not limited to colleges
and/or universities, and governmental entities may not qualify as the
benefiting business. Ineligible infrastructure activities/improvements
include, but are not limited to: landfills, incinerators, recycling facil-
ities, machinery and equipment. Real estate improvements designed
and/or built for a single, special or limited use or purpose are an ineli-
gible use of funds. Real estate improvements do not include machinery
and equipment used in the production and/or services marketed by the
business.

(f) Citizen Participation.

(1) Public hearing requirements. For each public hearing
scheduled and conducted by an applicant or contractor, the following
public hearing requirements shall be followed.

(A) Notice of each hearing must be published in a news-
paper having general circulation in the city or county at least 72 hours
prior to each scheduled hearing. The published notice must include the
date, time, and location of each hearing and the topics to be considered
at each hearing. The published notice must be printed in both Eng-
lish and Spanish, if appropriate. Articles published in such newspapers
which satisfy the content and timing requirements of this subparagraph
will be accepted by the Department and, in the case of TCF hearings,
by the TDA, in lieu of publication of notices. Notices should also be
prominently posted in public buildings and distributed to local Public
Housing Authorities and other interested community groups.

(B) Each public hearing shall be held at a time and lo-
cation convenient to potential or actual beneficiaries, with accommo-
dation for persons with disabilities. Persons with disabilities must be
able to attend the hearings and an applicant must make arrangements
for individuals who require auxiliary aids or services if contacted at
least two days prior to each hearing.

(C) Whenasignificant number of non-English speaking
residents can reasonably be expected to participate in a public hearing,
an applicant or contractor shall provide an interpreter to accommodate
the needs of the non-English speaking residents.

(2) Application requirements. Prior to submitting a formal
application, an applicant for TXCDBG funding shall satisfy the follow-
ing requirements.

(A) Atleastone public hearing shall be held prior to the
preparation of its application and a public notice shall be published in
a newspaper having general circulation in the city or county notifying
the public of the availability of the application for public review prior
to submitting its completed application to the Department and, in the
case of TCF applications, to the TDA. The requirements described in
this subparagraph are not applicable to applications submitted under
the housing infrastructure fund.

(B) Foran application submitted for housing infrastruc-
ture fund assistance, an applicant must hold two public hearings. At
least one public hearing shall be held prior to the preparation of the ap-
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plication and a second public hearing shall be held prior to submission
of the application.

(C) Anapplicant shall retain documentation of the hear-
ing notices, a list of attendees at each hearing, minutes of the hearings,
and any other records concerning the proposed use of funds for a pe-
riod of three years or until the project, if funded, is closed out. Such
records must be made available to the public in accordance with Texas
Government Code, Chapter 552.

(D) The public hearing must include a discussion with
citizens on the development of housing and community development
needs, the amount of funding available, all eligible activities under the
TXCDBG, the plans of the applicant to minimize displacement of per-
sons and to assist persons actually displaced as a result of activities
assisted with TxCDBG funds, and the use of past TXCDBG contract
funds, if applicable. Citizens, with particular emphasis on persons of
low and moderate income who are residents of slum and blight areas,
shall be encouraged to submit their views and proposals regarding com-
munity development and housing needs. Local organizations that pro-
vide services or housing for low to moderate income persons, including
but not limited to, the local or area Public Housing Authority, the local
or area Health and Human Services office, and the local or area Mental
Health and Mental Retardation office, must receive written notification
concerning the date, time, location, and topics to be covered at the first
public hearing. Citizens shall be made aware of the location where
they may submit their views and proposals should they be unable to
attend the public hearing. For submission of a housing infrastructure
fund application, these requirements must be followed for the first pub-
lic hearing.

(E) The notice announcing the availability of the appli-
cation for public review must be published five days prior to the sub-
mission of the application and the published notice must include the
fund category for which the application is submitted, the amount of
funds requested, a description of the application activities, the location
or locations of the application activities, and the location and hours
when the application is available for review.

(F) Any public hearing held prior to submission of the
application must be held after 5:00 p.m. on a weekday or at a conve-
nient time on a Saturday or Sunday.

(3) Contractor requirements.

(A) A contractor must hold a public hearing concerning
any substantial change, as determined by the Department and, in the
case of TCF program changes, by the TDA, proposed to be made in
the use of TXCDBG funds from one eligible activity to another.

(B) Upon completion of its contract, the contractor shall
hold a public hearing to review its program performance, including the
actual use of the funds provided under the contract.

(C) A contractor shall retain documentation of the hear-
ing notices, a list of attendees at each hearing, minutes of the hearings,
and any other records concerning the actual use of funds for a period of
three years after the contract is closed out. Such records must be made
available to the public in accordance with Texas Government Code,
Chapter 552.

(D) The public hearings must be held after 5:00 p.m. on
a weekday or at a convenient time on a Saturday or Sunday.

(4) Complaint procedures. Applicants and contractors
must maintain written citizen complaint procedures that provide a
timely written response to complaints and grievances. Citizens must
be made aware of the location and hours at which they may obtain a
copy of the written procedures.

(5) Technical assistance. An applicant shall provide tech-
nical assistance to groups representative of persons of low-and moder-
ate-income that request such assistance in developing proposals for the
use of TXCDBG funds. The level and type of assistance shall be deter-
mined by the applicant based upon the specific needs of its residents.

(g) Appeals. An applicant for funding under the TXCDBG,
except for the Texas Capital Fund, may appeal the disposition of its
application in accordance with this subsection.

(1) The appeal may only be based on one or more of the
following grounds.

(A) Misplacement of an application. All or a portion of
an application is lost, misfiled, or otherwise misplaced by Department
staff resulting in unequal consideration of the applicant’s proposal.

(B) Mathematical error. In rating the application, the
score on any selection criteria is incorrectly computed by the Depart-
ment due to human or computer error.

(C) Other procedural error. The application is not pro-
cessed by the Department in accordance with the application and selec-
tion procedures set forth in this subchapter. Procedural errors alleged
to have been committed by a regional review committee may only be
appealed in accordance with the provisions of §255.8 of this title (re-
lating to Regional Review Committees).

(2) The appeal must be submitted in writing to the Tx-
CDBG of the Department no later than 30 days after the date the
announcement of contract awards is published on the Department’s
website. The Department staff will evaluate the appeal and may either
concur with the appeal and make an appropriate adjustment to the ap-
plicant’s scores, or disagree with the appeal and prepare an appeal file
for consideration by the Executive Director. The Executive Director
then considers the appeal within 30 days and makes a decision.

(3) In the event the appeal is sustained and the corrected
scores would have resulted in project funding, the application is ap-
proved and funded. If the appeal concerning an application is rejected,
the office notifies the applicant of its decision, including the basis for
rejection.

(4) Appeal of Executive Director’s Decision to the Board.

(A) If the appealing party is not satisfied with the Ex-
ecutive Director’s response to the appeal, it may appeal in writing di-
rectly to the Board within seven days after the date of the Executive
Director’s response. In order to be placed on the next agenda of the
Board, the appeal must be received by the Department at least four-
teen days prior to the next scheduled Board meeting. Appeals received
after the fourteenth calendar day prior to the Board meeting will be
scheduled for the next Board meeting. The Executive Director shall
prepare an appeal file for the Board’s review based on the information
provided. If the appealing party receives additional information after
the Executive Director has denied the appeal, but prior to the posting of
the appeal, for Board consideration, the new information must be pro-
vided to the Executive Director for further consideration or the Board
will not consider any information submitted by the applicant after the
written appeal. New information will cause the deadlines in this sub-
paragraph to begin again. The Board will review the appeal de novo
and may consider any information properly considered by the Depart-
ment in making its prior decision(s).

(B) Public comment. The Board hears public comment
on the appeal under its usual procedures. Persons making public com-
ment are not parties to the appeal and no rights accrue to them under this
section or any other appeal process. Nothing in this section provides
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a right to appeal any decision made on an application if the appealing
party does not have direct grounds to appeal.

(C) Possible actions regarding applications. In in-
stances in which the appeal if sustained by the Board could have
resulted in an award to the applicant, the application shall be approved
by the Board contingent on the availability of funds. If the appeal is
denied, the Department shall notify the applicant of the decision.

(h) Threshold requirements. An applicant must satisfy each
of the following requirements in order to be eligible to apply for or to
receive funding under the TXCDBG:

(1) Demonstrate the ability to manage and administer the
proposed project, including meeting all proposed benefits outlined in
its application. The applicant can meet this threshold by:

(A) Providing the roles and responsibilities of local
staff designated to administer or work on the proposed project and a
plan for project implementation;

(B) Indicating the intention to use a third-party admin-
istrator, if applicable; or

(C) If local staff along with a third-party administrator,
will jointly administer the proposed project, by providing the roles and
responsibilities of the designated local staff.

(2) Demonstrate the financial management capacity to op-
erate and maintain any improvement made in conjunction with the pro-
posed project. The applicant can meet this threshold by:

(A) Providing the name of the financial person on the
applicant’s staff, or evidence that the applicant intends to contract ser-
vices for financial oversight; and

(B) Providing a statement certifying that financial
records for the proposed project will be kept at an officially designated
city/county site, accessible by the public, and will be adequately man-
aged on a timely basis using generally accepted accounting principles.

(3) Levy alocal property tax or local sales tax option.

(4) Demonstrate satisfactory performance on previously
awarded TxCDBG contracts. The applicant can meet this threshold
by:

(A) Showing past responses, if applicable, to audit and
monitoring issues (over the most recent 48 months before the applica-
tion due date) within prescribed times as indicated in the Department’s
resolution letter(s);

(B) The presence of documentation related to past con-
tracts (over the most recent 48 months before the application due date),
through close-out monitoring and reporting, that the activity or service
was made available to all intended beneficiaries, that low and moderate
income persons were provided access to the service, or there has been
adequate resolution of issues regarding beneficiaries served;

(C) The non-presence of any outstanding delinquent re-
sponse to a written request from the Department regarding a request for
repayment of funds to TXCDBG; or

(D) By not having at least one outstanding delinquent
response to a written request from the Department regarding compli-
ance issues such as a request for closeout documents or any other re-
quired information.

(5) Resolve all outstanding compliance and audit findings
related to previously awarded TXCDBG contracts and any other De-
partment contracts. The applicant can meet this threshold if the appli-
cant is actively participating in the resolution of any outstanding audit

and/or monitoring issues by responding with substantial progress on
outstanding issues within the time specified in the resolution process.

(6) Submit any past due audit to the Department.

(A) A community with one year’s delinquent audit may
be eligible to submit an application for funding by the established appli-
cation deadline, but may not receive a contract award if the audit con-
tinues to be delinquent on the date the Department approves funding
recommendations. Applications for the colonia self-help center fund
and the disaster relief/urgent need fund are exempt from this threshold.

(B) A community with two years of delinquent audits
may not apply for additional funding and may not receive a funding rec-
ommendation. This applies to all funding categories under the Texas
Community Development Block Grant Program. The colonia self-help
centers fund may be exempt from this threshold, since funds for the
self-help centers fund is included in the program’s state budget appro-
priation. Failure to meet the threshold will be reported to the Texas
Department of Housing and Community Affairs for review and recom-
mendation. The disaster relief fund may be exempt from this threshold,
but failure to meet this threshold will be forwarded to the Board for re-
view and consideration.

(7) TxCDBG funds cannot be expended in any county that
is designated as eligible for the Texas Water Development Board Eco-
nomically Distressed Areas Program unless the county has adopted
and is enforcing the Model Subdivision Rules established pursuant to
816.343 of the Texas Water Code. An incorporated city that is lo-
cated in a Texas Water Development Board Economically Distressed
Areas Program eligible county that has not adopted, or is not enforcing,
the Model Subdivision Rules, may submit an application for TXCDBG
funds. However, in lieu of county adoption of the Model Subdivision
Rules, the incorporated city must adopt the Model Subdivision Rules
prior to the expenditure of any TXCDBG funds by the incorporated city.

(8) Based on a pattern of unsatisfactory performance on
previous TXCDBG contracts, unsatisfactory management and adminis-
tration of previous TXCDBG contracts, or the presence of evidence that
an applicant lacks financial management capacity based on a review
of official financial records and audits related to previous TXCDBG
contracts, the Department, or TDA in the case of Texas Capital Fund
applications, may determine that an applicant is ineligible to apply for
TxCDBG funding even though at the application deadline date it meets
the threshold and past performance requirements. The Department, or
TDA in the case of Texas Capital Fund applications, will consider an
applicant’s performance during the most recent 48 months before an ap-
plication due date to make the eligibility determination. An applicant
would still remain eligible for funding under the disaster relief fund.

(i) Unmet benefits. Actions that may be taken against a con-
tractor by the Department where the Department finds that the contrac-
tor did not provide the level of benefits specified in its contract include,
but are not limited to:

(1) holding the contractor ineligible to apply for TXCDBG
funds for a period of two program years or until any issue of restitution
is resolved, whichever is longer;

(2) requiring the contractor to reimburse the Department
for the difference between the amount of funds provided for the level
of benefits specified in the contract and the amount of funds actually
expended in providing such level of benefits; and

(3) rescoring the contractor’s application, and if the level
of benefits actually provided by the contractor would have changed the
funding recommendation, terminating the local government’s contract.
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(j) False information. If an applicant provides false informa-
tion in any application which has the effect of increasing the applicant’s
competitive advantage, the number of beneficiaries, or the percentage
of low to moderate income beneficiaries, the TXxCDBG staff shall make
a recommendation for action to the Executive Director of the Depart-
ment. Actions that the Executive Director may take include, but are
not limited to:

(1) Disqualification of the application and holding the lo-
cality ineligible to apply for TXCDBG funding for a period of at least
one year not to exceed two program years;

(2) holding the applicant or contractor ineligible to apply
for TXCDBG funds for a period of two program years or until any issue
of restitution is resolved, whichever is longer; and

(3) terminating the local government’s contract if the
correct information would have changed the scores and resulted in
a change in the rankings for purposes of funding. If the applicant
provides false information in a TCF application, TDA staff shall make
a recommendation for action to the appropriate TDA official. Actions
that the TDA official may take, in consultation with TXCDBG, include,
but are not limited to:

(A) Disqualification of the application and holding the
locality ineligible to apply for TCF funding for a period of at least one
year not to exceed two program years;

(B) holding the applicant or contractor ineligible to ap-
ply for TCF funds for a period of two program years or until any issue
of restitution is resolved, whichever is longer; and

(C) terminating the local government’s contract if the
correct information would have changed the scores and resulted in a
change in the rankings for purposes of funding.

(k) Substitution of standardized data. Any applicant that
chooses to substitute locally generated data for standardized informa-
tion available to all applicants must use the survey instrument provided
by the Department and must follow the procedures prescribed in the
instructions to the survey instrument. This option does not apply to
applications submitted to the TCF.

(1) Only door-to-door surveys are allowed, unless an alter-
nate method is approved in writing by the Department.

(2) Surveys, including signed tabulation sheets, signed sur-
veys location sheets, all responses, and all non-responses must be sub-
mitted to the Department by the application deadline, for verification
and spot-checking.

(3) A survey instrument that lacks information prescribed
in the instructions to the survey instrument or which includes conflict-
ing information may be considered as a non-response for that family.

(4) The applicant must demonstrate a 100% effort in con-
tacting households to be surveyed and obtain at least an 80% response
rate for surveys.

(5) Asurvey that was completed on or after January 1, 2004
for a previous TXCDBG application may be accepted by the Depart-
ment for a new application to the extent specified in the most recent
application guide for the proposed project.

(I) Unobligated and recaptured funds. Deobligated funds, un-
obligated funds and program income generated by TCF projects shall
be retained for expenditure in accordance with the Consolidated Plan.
Program income derived from TCF projects will be used by the De-
partment for eligible TXCDBG activities in accordance with the Con-
solidated Plan. Any deobligated funds, unobligated funds, program
income, and unused funds from the current year’s allocation or from

previous years’ allocations derived from any TXxCDBG Fund, includ-
ing program income recovered from TCF local revolving loan funds,
and any reallocated funds which HUD has recaptured from Small Cities
may be redistributed among the established current program year fund
categories, for otherwise eligible projects. The selection of eligible
projects to receive such funds is approved by the Department Exec-
utive Director, or when applicable, approved by the Board or by the
TDA on a priority needs basis with eligible disaster relief and urgent
need projects as the highest priority; followed by, any awards nec-
essary to resolve appeals under fund categories requiring publication
of contract awards in the Texas Register, TCF projects, special needs
projects, projects in colonias, housing activities, and other projects as
determined by the Department Executive Director. Other purposes or
initiatives may be established as a priority use of such funds within ex-
isting fund categories by the Board. Should the TXxCDBG be required
to make payments to HUD to cover any loan payments not made by
any recipient of a TXCDBG Section 108 loan guarantee, it would first
use any available deobligated funds.

(m) Waivers. The Department may waive any provision of this
subchapter upon its own motion, or upon an applicant’s or contractor’s
written request for such a waiver if the Department finds that com-
pelling circumstances exist outside the control of the applicant or con-
tractor which justifies the approval of such a waiver. The Department
shall not waive any provision hereof concerning the TCF program un-
less written request to do so is received from the Executive Director of
the TDA. The provisions of the foregoing sentence shall not apply to
contracts other than those awarded and/or administered by the TDA for
the Department. Issues related to audit requirements will be handled
by the appropriate agency.

(n) Performance threshold requirements. In addition to the re-
quirements of subsection (h) of this section, an applicant must satisfy
the following performance requirements in order to be eligible to apply
for program funds. A contract is considered executed for the purposes
of this subsection on the date stated in section 2 of such contract.

(1) Obligate at least 50% of the total TXCDBG funds
awarded under an open TXCDBG contract within 12 months from
the start date of the contract or prior to the application deadlines and
have received all applicable environmental approvals from TxCDBG
covering this obligation. This threshold is applicable to TXCDBG
contracts with an original 24-month contract period. To meet this
threshold, 50% of the TXCDBG funds must be obligated through
executed contracts for administrative services, engineering services,
acquisition, construction, materials purchase, etc. The TxCDBG
contract activities do not have to be 50% completed, nor do 50% of the
TxCDBG contract funds have to be expended to meet this threshold.
This threshold is applicable to previously awarded TXCDBG contracts
under the community development fund, community development
supplemental fund, the colonia construction fund, the colonia planning
fund, the non-border colonia fund the planning and capacity building
fund, and the disaster relief/urgent need fund. This threshold is not
applicable to previously awarded TXCDBG contracts under the TCF,
the housing infrastructure fund, the housing rehabilitation fund, the
colonia self-help centers fund, the colonia economically distressed
area program fund, the Young v. Martinez fund, the disaster recovery
initiative program, microenterprise loan fund, small business loan
fund, Section 108 loan guarantee pilot program, and the small towns
environment program fund. This paragraph does not apply to a city or
county that meets the eligibility criteria for current assistance from the
TxCDBG disaster relief fund.

(2) Submit to the Department the certificate of expendi-
tures (COE) report showing the expended TxCDBG funds and a final
drawdown for any remaining TxCDBG funds as required by the most
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recent edition of the TXCDBG Project Implementation Manual. Any
reserved funds on the COE must be approved in writing by TXCDBG
staff. To meet this threshold "expended" means that the construction
and services covered by the TXCDBG funds are complete and a draw-
down for the TXCDBG funds has been submitted prior to the applica-
tion deadlines. This threshold will apply to an open TXCDBG contract
with an original 24-month contract period and to TXCDBG contractors
that have reached the end of the 24-month period prior to the appli-
cation deadlines. This threshold is applicable to previously awarded
TXCDBG contracts under the community development fund, commu-
nity development supplemental fund, the colonia construction fund, the
colonia planning fund, the non-border colonia fund, the planning and
capacity building fund, and the disaster relief/urgent need fund. This
threshold is not applicable to previously awarded TxCDBG contracts
under the TCF, the housing infrastructure fund, the housing rehabilita-
tion fund, the colonia self-help centers fund, the colonia economically
distressed area program fund, the Young v. Martinez fund, the disas-
ter recovery initiative program, microenterprise loan fund, small busi-
ness loan fund, Section 108 loan guarantee pilot program, and the small
towns environment program fund (original 24-month contract extended
to 36-months). This paragraph does not apply to a city or county that
meets the eligibility criteria for current assistance from the TxCDBG
disaster relief fund.

(3) TCF applicants may not have an existing contract with
an award date in excess of 48 months prior to the application deadline
date, regardless of extensions granted. If an existing contract requires
an extension beyond the initial term, TDA must be in receipt of the
request for extension no less than 30 days prior to contract expiration
date. If an existing contract expires prior to or on the new applica-
tion deadline date, without an approved extension, TDA must be in
receipt of complete closeout documentation for the existing contract,
no less than 30 days prior to the new application deadline date (com-
plete closeout documentation is defined in the most recent version of
the TCF Implementation Manual).

(4) Submit to the Department the certificate of expendi-
tures (COE) report showing the expended TXCDBG funds and a final
drawdown for any remaining TxCDBG funds as required by the most
recent edition of the TXCDBG Project Implementation Manual. Any
reserved funds on the COE must be approved in writing by TxCDBG
staff. To meet this threshold "expended" means that the construction
and services covered by the TXCDBG funds are complete and a draw-
down for the TXCDBG funds has been submitted prior to the appli-
cation deadlines. This threshold will apply to an open TXCDBG con-
tract with an original 36-month contract period or a small towns en-
vironment program 24-month contract, extended to 36 months, and to
TXCDBG contractors that have reached the end of the 36-month pe-
riod prior to the application deadlines. This threshold is applicable to
previously awarded TXCDBG contracts under the housing infrastruc-
ture fund (when the applicant is applying for the housing infrastructure
fund competition) and the small towns environment program fund orig-
inal 36-month contract or original 24-month contract, extended to 36
months. This threshold is not applicable to previously awarded Tx-
CDBG contracts under the TCF, the housing rehabilitation fund, the
colonia self-help centers fund, the colonia economically distressed area
program fund, the Young v. Martinez fund, the disaster recovery ini-
tiative program the microenterprise loan fund, the small business loan
fund, and the section 108 loan guarantee pilot program. This paragraph
does not apply to a city or county that meets the eligibility criteria for
current assistance from the TXCDBG disaster relief fund.

(0) Minority hiring/participation. It is the policy of the De-
partment to encourage minority employment and participation among
all applicants under the TXCDBG. All applicants to the TXCDBG are

required to submit information documenting the level of minority par-
ticipation as part of the application for funding.

(p) Revolving loan funds. A Revolving Loan Fund established
through program income recovered from a TXCDBG contract must
meet the requirements for Revolving Loan Funds described in the Tx-
CDBG Final Statement, Consolidated Plan or Action Plan for the pro-
gram year in which the original contract was awarded. Revolving
Loan Funds are also subject to appropriate state and federal require-
ments, TXCDBG contract provisions, and the appropriate Revolving
Loan Fund guidelines issued by the Department. The requirement in
this section applies to all local Revolving Loan Funds (RLF) estab-
lished from program income from Texas Capital Fund projects, hous-
ing projects and the Small Business Loan Fund. Funds retained in the
local RLF must be committed within three years of the original Tx-
CDBG contract programmatic close date. Every award from the RLF
must be used to fund the same type of activity, for the same business,
from which such income is derived. A local Revolving Loan Fund may
retain a cash balance not greater than 33 percent of its total cash and
outstanding loan balance. If the local government does not comply
with the local RLF requirements, all program income retained in the
local RLF and any future program income received from the proceeds
of the RLF must be returned to the State.

(q) Withdrawal of award.

(1) Should the applicant fail to substantiate or maintain the
claims and statements made in the application upon which the award
is based, including failure to maintain compliance with application
thresholds in subsection (h)(1) - (4) of this section, within a period end-
ing 90 days after the date of the TXCDBG’s award letter to the applicant,
the award will be immediately withdrawn by the TXCDBG (excluding
the colonia self-help center awards).

(2) Should the applicant fail to execute the Department’s
award contract (excluding Texas Capital Fund and colonia self-help
center contracts) within 60 days from the date of the letter transmitting
the award contract to the applicant, the award will be withdrawn by the
Department.

(r) Funds recaptured from withdrawn awards. For an award
that is withdrawn from an application, the Department follows different
procedures for the use of those recaptured funds depending on the fund
category where the award is withdrawn.

(1) Funds recaptured under the community development
fund from the withdrawal of an award made from the first year of the
biennial funding are offered to the next highest ranked applicant from
that region that was not recommended to receive an award from the first
year regional allocation. Funds recaptured under the community devel-
opment fund from the withdrawal of an award made from the second
year of the biennial funding are offered to the next highest ranked ap-
plicant from that region that was not recommended to receive full fund-
ing (the applicant recommended to receive marginal funding) from the
second year regional allocation. Any funds remaining from the second
year regional allocation after full funding is accepted by the second
year marginal applicant are offered to the next highest ranked appli-
cant from the region as long as the amount of funds still available ex-
ceeds the minimum community development fund grant amount. Any
funds remaining from the second year regional allocation that are not
accepted by an applicant from the region or that are not offered to an ap-
plicant from the region may be used for other TXCDBG fund categories
and, if unallocated to another fund, are then subject to the procedures
described in subsection (1) of this section.

(2) Funds recaptured under the planning and capacity
building fund from the withdrawal of an award made from the first year
of the biennial funding are offered to the next highest ranked applicant
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from that statewide competition that was not recommended to receive
an award from the first year allocation. Funds recaptured under the
planning and capacity building fund from the withdrawal of an award
made from the second year of the biennial funding are offered to the
next highest ranked applicant from that statewide competition that was
not recommended to receive full funding (the applicant recommended
to receive marginal funding) from the second year allocation. Any
funds remaining from the second year allocation after full funding is
accepted by the second year marginal applicant are offered to the next
highest ranked applicant from the statewide competition. Any funds
remaining from the second year allocation that are not accepted by
an applicant from the statewide competition or that are not offered to
an applicant from the statewide competition may be used for other
TxCDBG fund categories and, if unallocated to another fund, are then
subject to the procedures described in subsection (l) of this section.

(3) Funds recaptured under the colonia construction com-
ponent from the withdrawal of an award remain available to potential
colonia program fund applicants during that program year to meet the
10 percent colonia set-aside requirement and, if unallocated within the
colonia fund, may be used for other TXCDBG fund categories. Re-
maining unallocated funds are then subject to the procedures in sub-
section (1) of this section.

(4) Funds recaptured under the colonia planning compo-
nent from the withdrawal of an award remain available to potential
colonia program fund applicants during that program year to meet the
10 percent colonia set-aside requirement and, if unallocated within the
colonia fund, may be used for other TXCDBG fund categories. Re-
maining unallocated funds are then subject to the procedures in sub-
section (1) of this section.

(5) Funds recaptured under the program year allocation for
the colonia economically distressed areas program fund from the with-
drawal of an award remain available to potential colonia economically
distressed areas program fund applicants during that program year. If
there are an insufficient number of TWDB EDAP projects ready for
Colonia Economically Distressed Areas Program (CEDAP) funding,
the CEDAP funds may be transferred as appropriate. If unallocated
within the colonia fund, may be used for other TXCDBG fund cate-
gories. Remaining unallocated funds are then subject to the procedures
in subsection (I) of this section.

(6) Funds recaptured under the program year allocation for
the disaster relief/urgent need fund from the withdrawal of an award
are subject to the procedures described in subsection (1) of this section.

(7) Funds recaptured under the small towns environment
program fund (STEP) from the withdrawal of an award will be made
available in the next round of STEP competition following the with-
draw date in the same program year. If the withdrawn award had been
made in the last of the two competitions in a program year, the funds
would go to the next highest scoring applicant in the same STEP com-
petition. If there are no unfunded STEP applicants, then the recaptured
funds would be available for other TXCDBG fund categories. Any un-
allocated STEP funds are subject to the procedures described in sub-
section (1) of this section.

(8) Funds recaptured under the Texas Capital Fund from
the withdrawal of an award are subject to the procedures described in
subsection (l) of this section.

(9) For both the community development fund, if there are
no remaining unfunded eligible applications in the region from the
same biennial application period to receive the withdrawn funding,
then the withdrawn funds are considered as deobligated funds, subject
to the procedures described in subsection (1) of this section.

(s) Readiness to proceed requirements: In order to determine
that the project is ready to proceed, the applicant must provide in its
application information that:

(1) Identifies the source of matching funds and provides ev-
idence that the applicant has applied for any non-local matching funds,
and for local matching funds, evidence that local matching funds would
be available.

(2) Provides written evidence of a ratified, legally binding
agreement, contingent upon award, between the applicant and the util-
ity that will operate the project for the continual operation of the utility
system as proposed in the application. For utility projects that require
the applicant or service provider to obtain a certificate of convenience
and necessity for the target area proposed in the application, provides
written evidence that the Texas Commission on Environmental Quality
has received the applicant or service provider’s application.

(3) Where applicable, provide a written commitment from
service providers, such as the local water or sewer utility, stating that
they will provide the intended services to the project area if the project
is constructed.

(t) Performance measures. Each applicant for TXCDBG funds
and each city or county receiving a contract award shall provide appli-
cable information requested in application guides, the grant contract, or
the most recent edition of the TXCDBG project implementation manual
that is required by the Department to report on Community Develop-
ment Block Grant program performance measures promulgated by the
Board, the Texas Legislature, and the U.S. Department of Housing and
Urban Development.

(u) Street paving activities. Area benefit can be used to qualify
street paving activities. However, for street paving activities with mul-
tiple and non-contiguous target areas, each target area must separately
meet the principally benefit low and moderate income national program
objective. At least 51% of the residents located in each non-contigu-
ous target area must be low and moderate income persons. A target
area that does not meet this requirement cannot be included in an ap-
plication for TXCDBG funds. The only exception to this requirement
is street paving eligible under the disaster relief fund.

(v) For any award made on or after September 1, 2005, any
political subdivision that receives community development block grant
program money targeted toward street improvement projects in eligible
colonia areas must allocate not less than five percent but not more than
15 percent of the total amount of street improvement money to provid-
ing financial assistance to colonias within the political subdivision to
enable the installation of adequate street lighting in those colonias if
street lighting is absent or needed.

(w) The TxCDBG is under no obligation to approve any
changes in a performance statement of a TXCDBG contract that would
result in a program year score lower than originally used to make the
award if the lower score would have initially caused that project to be
denied funding. This does not apply to colonia self-help centers or the
Texas Capital Fund.

(x) Any applicant’s cash match included in the TXCDBG con-
tract budget may not be obtained from any person or entity that pro-
vides contracted professional or construction-related services (other
than utility providers) to the applicant to accomplish the purpose de-
scribed in the TXCDBG contract, in accordance with 24 CFR Part 570.

(y) If an audit becomes due after the award date, the Depart-
ment may withhold the issuance of a contract until it receives a satis-
factory audit. If a satisfactory audit is not received by the Department
within four months of the audit due date, the Department may withdraw
the award and re-allocate the funds in accordance with subsection (r)
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of this section (excludes the colonia self-help center awards and Texas
Capital Fund awards).

(z) If the Regional Review Committee for a particular region
fails to approve, to the satisfaction of the Department, an objective scor-
ing methodology for the 2009 Community Development Fund compe-
tition, the Department will award 2008 Program Year funds in that re-
gion for the Community Development Fund and Community Develop-
ment Supplemental Fund based the state’s existing scores under section
IV (C)(1)(a-e) of the approved 2007 Texas CDBG Action Plan.

§255.9.

(@) General provisions. This fund covers the payment of as-
sessments, access fees, and capital recovery fees for low and moderate
income persons for eligible water and sewer improvements projects, all
other program eligible activities, eligible planning activities projects,
and the establishment of colonia self-help centers to serve severely dis-
tressed unincorporated areas of counties which meet the definition of a
colonia under this fund. A colonia is defined as: any identifiable unin-
corporated community that is within 150 miles of the border between
the United States and Mexico, except that the term does not include any
standard metropolitan statistical area that has a population exceeding
1,000,000; and that is determined to be a colonia on the basis of objec-
tive criteria, including lack of potable water supply, lack of adequate
sewage systems, and lack of decent, safe, and sanitary housing; and
was in existence as a colonia prior to the Cranston-Gonzalez National
Affordable Housing Act (November 28, 1990). For an eligible county
to submit an application on behalf of eligible colonia areas, the colo-
nia areas must be within 150 miles of the Texas-Mexico border region,
except that any county that is part of a standard metropolitan statistical
area with a population exceeding one million is not eligible under this
fund.

Colonia Fund.

(1) An applicant may not submit an application under this
fund and also under any other TXCDBG fund category at the same time
if the proposed activity under each application is the same or substan-
tially similar.

(2) In addition to the threshold requirements of §255.1(h)
and (n) of this title (relating to General Provisions), in order to be eligi-
ble to apply for colonia funds, an applicant must document that at least
51% of the persons who would directly benefit from the implementa-
tion of each activity proposed in the application are of low to moderate
income.

(3) Eligibility for the Office’s colonia economically dis-
tressed areas program EDAP fund (colonia EDAP fund) is limited to
counties, and nonentitlement cities (that meet other eligibility require-
ments including the geographic requirements of the Colonia Fund), lo-
cated in those counties, that are eligible under the TXCDBG Colonia
Fund and Texas Water Development Board’s EDAP. Eligible colonia
EDAP fund projects shall be located in unincorporated colonias and in
eligible nonentitlement cities that annexed the eligible colonia where
improvements are to be made within five years after the effective date
of the annexation, or are in the process of annexing the colonia where
improvements are to be made. A colonia EDAP fund application can-
not be submitted until the construction of the Texas Water Develop-
ment Board’s Economically Distressed Areas Program financed water
or sewer system begins.

(4) Inaccordance with Subchapter Z, Chapter 43, §43.907
of the Texas Local Government Code, eligible colonia areas meeting
specified criteria that are annexed by municipalities on or after Septem-
ber 1, 1999, remain eligible for five years after the effective date of
the annexation to receive any form of assistance for which the colo-
nia would be eligible if the annexation had not occurred. A nonen-
titlement city located in a county that is eligible under the TXCDBG

Colonia Fund and Texas Water Development Board’s Economically
Distressed Areas Program that has annexed a colonia area is an eligi-
ble applicant for the Department’s colonia EDAP fund. However, an
application for TXCDBG colonia construction fund or colonia planning
fund assistance for a colonia area annexed by a municipality on or af-
ter September 1, 1999, may only be submitted by the county where the
annexed colonia area is located.

(b) Eligible activities. The only eligible activities under the
colonia fund are:

(1) the payment of assessments (including any charge
made as a condition of obtaining access) levied against properties
owned and occupied by persons of low and moderate income to
recover the capital cost for a public water and/or sewer improvement;

(2) payment of the cost of planning community develop-
ment (including water and sewage facilities) and housing activities;
costs for the provision of information and technical assistance to resi-
dents of the area in which the activities are located and to appropriate
nonprofit organizations and public agencies acting on behalf of the res-
idents; and costs for preliminary surveys and analyses of market needs,
preliminary site engineering and architectural services, site options, ap-
plications, mortgage commitments, legal services, and obtaining con-
struction loans;

(3) other activities eligible under the Housing and Commu-
nity Development Act of 1974, 8105, as amended, designed to meet the
needs of residents of colonias;

(4) the establishment of colonia self-help centers and ac-
tivities conducted by colonia self-help centers in accordance with the
provisions of Chapter 2306, Subchapter Z, of the Texas Government
Code.

(5) For the Department’s colonia EDAP fund, eligible ac-
tivities are limited to those that provide assistance to low and mod-
erate income colonia residents that cannot afford the costs associated
with connections and service to water or sewer systems funded through
the Texas Water Development Board’s Economically Distressed Areas
Program. In accordance with Rider 7 of the General Appropriations
Act, 81st Legislature, the eligible activities are residential service lines,
hookups, and plumbing improvements associated with being connected
to a water supply or sewer service system, any part of which is financed
under the Texas Water Development Board’s Economically Distressed
Areas Program.

(c) Types of applications.
(1) Colonia Planning and Construction Fund.

(A) Colonia Construction Component. The allocation
is available on a biennial basis for funding from program years 2011
and 2012 through a 2011 annual competition. Applications received by
the 2011 program year application deadline are eligible to receive grant
awards from the 2011 and 2012 program year allocations. Funding pri-
ority shall be given to TXCDBG applications from localities that have
been funded through the Texas Water Development Board Economi-
cally Distressed Areas Program (TWDB EDAP) where the TXCDBG
project will provide assistance to colonia residents that cannot afford
the cost of residential service lines, hookups, and plumbing improve-
ments associated with being connected to the TWDB EDAP-funded
water or sewer system. A colonia construction application must in-
clude an assessment of the effect of the Model Subdivision Rules es-
tablished pursuant to §16.343 of the Water Code and enforcement ac-
tions throughout the county and provide the colonia identification num-
ber for the colonias that would receive the project benefit. An eligible
county applicant may submit one (1) application for the following el-
igible construction activities:
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(i) Assessments for Public Improvements--The pay-
ment of assessments (including any charge made as a condition of ob-
taining access) levied against properties owned and occupied by per-
sons of low- and moderate-income to recover the capital cost for a pub-
lic improvement.

(i) Other Improvements--Other activities eligible
under 42 U.S.C. 85305 designed to meet the needs of colonia residents.

(B) Colonia Planning Component. A portion of the
funds will be allocated to two separate biennial competitions for
applications that include planning activities targeted to selected
colonia areas (Colonia Area Planning activities), and for applications
that include countywide comprehensive planning activities (Colonia
Comprehensive Planning activities). Applications received by the
2011 program year application deadline are eligible to receive a grant
award from the 2011 and 2012 program year allocations. A Colonia
Planning activities application must receive a minimum score for the
Project Design selection factor of at least 70 percent of the maximum
number of points allowable under this factor to be considered for
funding.

(i) Colonia Area Planning Activities. In order to
qualify for the Colonia Area Planning activities, the county applicant
must have a Colonia Comprehensive Plan in place that prioritizes prob-
lems and colonias for future action. The targeted colonia must be in-
cluded in the Colonia Comprehensive Plan. An eligible county may
submit an application for eligible planning activities that are targeted
to one or more colonia areas. Eligible activities include:

(I) Payment of the cost of planning community
development (including water and sewage facilities) and housing ac-
tivities;

(1) costs for the provision of information and
technical assistance to residents of the area in which the activities are
located and to appropriate nonprofit organizations and public agencies
acting on behalf of the residents; and

(1)  costs for preliminary surveys and analy-
ses of market needs, preliminary site engineering and architectural
services, site options, applications, mortgage commitments, legal
services, and obtaining construction loans.

(Iv) for any colonia in close proximity to a city,
a plan that if implemented could lead to annexation of the colonia by
the city.

(ii) Colonia Comprehensive Planning Activities. To
be eligible for these funds, a county must be located within 150 miles of
the Texas-Mexico border. The applicant’s countywide comprehensive
plan will provide a general assessment of the colonias in the county, but
will include enough detail for accurate profiles of the county’s colonia
areas. The prepared comprehensive plan must include the following
information and general planning elements:

(1) \Verification of the number of dwellings, num-
ber of lots, number of occupied lots, and the number of persons residing
in each county colonia;

(I1) Mapping of the locations of each county
colonia;

(1)  Demographic and economic information on
colonia residents;

(IV) The physical environment in each colonia
including land use and conditions, soil types, and flood prone areas;

(V) An inventory of the existing infrastructure
(water, sewer, streets, drainage) in each colonia and the infrastructure
needs in each colonia including projected infrastructure costs;

(VI) The condition of the existing housing stock
in each colonia and projected housing costs;

(VII) A ranking system for colonias that will en-
able counties to prioritize colonia improvements rationally and system-
atically plan and implement short-range and long-range strategies to
address colonia needs;

(VII) Goals and Objectives;
(IX) Five-year capital improvement program;

(X) An assessment of the effect of the Model
Subdivision Rules established pursuant to §16.343 of the Water Code
and enforcement actions throughout the county; and

(XI)  For any colonia in close proximity to a city,
a plan that if implemented could lead to annexation of the colonia by
the city.

(2) Colonia Economically Distressed Areas Program
(CEDAP) Legislative Set-aside. The allocation is distributed on an
as-needed basis. Eligible applicants may submit an application that
will provide assistance to colonia residents that cannot afford the cost
of residential service lines, hookups, and plumbing improvements
associated with being connected to a TWDB EDAP-funded water
and sewer system improvement project. An application cannot be
submitted until the construction of the TWDB EDAP-funded water
or sewer system begins. In accordance with Rider 7 of the General
Appropriations Act, 81st Legislature, eligible program costs are resi-
dential service lines, hookups, and plumbing improvements associated
with being connected to a water supply or sewer service system, any
part of which is financed under the Texas Water Development Board’s
Economically Distressed Areas Program. If there are an insufficient
number of TWDB EDAP projects ready for Colonia Economically
Distressed Areas Program (CEDAP) funding, the CEDAP funds may
be transferred as appropriate. An applicant may not have an existing
CEDAP contract open in excess of 48 months and still be eligible for
a new CEDAP award.

(3) Colonia Self-Help Centers Legislative Set-aside. The
colonia self-help centers fund is allocated on an annual basis to coun-
ties included in Chapter 2306, Subchapter Z, §2306.582, Texas Gov-
ernment Code, and/or counties designated as economically distressed
areas under Chapter 17, Texas Water Code. TDHCA has established
self-help centers in Cameron County, El Paso County, Hidalgo County,
Starr County, and Webb County. If deemed necessary and appropri-
ate, TDHCA may establish self-help centers in other counties (self-
help centers have been established in Maverick County and Val Verde
County) as long as the site is located in a county that is designated as
an economically distressed area under the Texas Water Development
Board Economically Distressed Areas Program, the county is eligible
to receive EDAP funds, and the colonias served by the center are lo-
cated within 150 miles of the Texas-Mexico border.

(d) Selection procedures.

(1) On or before the application deadline, each eligible
county may submit one application for the colonia construction com-
ponent, colonia area planning activities, and colonia comprehensive
planning activities. Eligible applicants for the colonia EDAP fund
may submit one application after construction begins on the water
or sewer system financed by the Texas Water Development Board’s
Economically Distressed Areas Program.
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(2) Upon receipt of an application, the Office staff performs
an initial review to determine whether the application is complete and
whether all proposed activities are eligible for funding. The results
of this initial review are provided to the applicant. If not subject to
disqualification, the applicant may correct any deficiencies identified
within ten calendar days of the date of the staff’s notification.

(3) Each regional review committee may, at its option,
review and comment on a colonia fund proposal from a jurisdiction
within its state planning region. These comments will become part
of the application file, provided such comments are received by the
Office prior to scoring of the applications.

(4) The Office then scores the colonia construction com-
ponent, colonia area planning activities, and colonia comprehensive
planning activities applications to determine rankings. Scores on the
selection factors are derived from standardized data from the Census
Bureau, other federal or state sources, and from information provided
by the applicant. For colonia EDAP fund applications, the Office eval-
uates information in each application and other factors before the com-
pletion of a final technical review of each application.

(5) Following afinal technical review, the Department staff
presents the funding recommendations for the 2011 and 2012 colonia
fund and colonia EDAP fund to the executive director of the Depart-
ment who approves grant applications and associated funding awards
of eligible counties and municipalities.

(6) Upon announcement of the 2011 and 2012 contract
awards, the Department staff works with recipients to execute the con-
tract agreements. While the award must be based on the information
provided in the application, the Department may negotiate any element
of the contract with the recipient as long as the contract amount is
not increased and the level of benefits described in the application is
not decreased. The level of benefits may be negotiated only when the
project is partially funded.

(e) Selection criteria (colonia fund). The following is an out-
line of the selection criteria used by the Department for scoring colonia
fund applications (colonia construction component, colonia area plan-
ning activities, and colonia comprehensive planning activities).

(1) Colonia construction component (430 total points max-
imum).

(A) Community distress (total--35 points). All commu-
nity distress factor scores are based on the unincorporated population
of the applicant. An applicant that has 125% or more of the average
of all applicants in the competition of the rate on any community dis-
tress factor, except per capita income, receives the maximum number
of points available for that factor. An applicant with less than 125% of
the average of all applicants in the competition on a factor will receive
a proportionate share of the maximum points available for that factor.
An applicant that has 75% or less of the average of all applicants in the
competition on the per capita income factor will receive the maximum
number of points available for that factor. An applicant with greater
than 75% of the average of all applicants in the competition on the per
capita income factor will receive a proportionate share of the maximum
points available for that factor.

(i) Percentage of persons living in poverty--15
points

(if) Per capita income--10 points

(iif) Percentage of housing units without complete
plumbing--5 points

(iv) Unemployment rate--5 points

(B) Benefit to low and moderate income persons (total-
-30 points). A formula is used to determine the percentage of TXCDBG
funds benefiting low to moderate income persons. The percentage of
low to moderate income persons benefiting from each construction, ac-
quisition, and engineering activity is multiplied by the TxCDBG funds
requested for each corresponding construction, acquisition, and engi-
neering activity. Those calculations determine the amount of TXCDBG
benefiting low to moderate income person for each of those activities.
Then, the funds benefiting low to moderate income persons for each of
those activities are added together and divided by the TXCDBG funds
requested minus the TXCDBG funds requested for administration to
determine the percentage of TXCDBG funds benefiting low to moder-
ate income persons. Points are then awarded in accordance with the
following scale:

(i) 100% to 90% of funds benefiting low to moderate
income persons--30 points

(ii)  89.99% to 80% of funds benefiting low to mod-
erate income persons--25 points

(iii)  79.99% to 70% of funds benefiting low to mod-
erate income persons--20 points

(iv)  69.99% to 60% of funds benefiting low to mod-
erate income persons--15 points

(v) Below 60% of funds benefiting low to moderate
income persons--5 points

(C) Project priorities (total--195 points). When neces-
sary, a weighted average is used to assign scores to applications which
include activities in the different project priority scoring levels. Us-
ing as a base figure the TXCDBG funds requested minus the TXCDBG
funds requested for engineering and administration, a percentage of the
total TXCDBG construction dollars for each activity is calculated. The
percentage of the total TXCDBG construction dollars for each activ-
ity is then multiplied by the appropriate project priorities point level.
The sum of the calculations determines the composite project priorities
score. The different project priority scoring levels are:

(i) activities (service lines, service connections,
and/or plumbing improvements) providing access to water and/or
sewer systems funded through the Texas Water Development Board
Economically Distressed Area program--195 points

(ii) first time public water service activities (includ-
ing yard service lines)--145 points

(iii) firsttime public sewer service activities (includ-
ing yard service lines)--145 points

(iv) installation of approved residential on-site
wastewater disposal systems for providing first time service--145
points

(v) installation of approved residential on-site
wastewater disposal systems for failing systems that cause health
issues--140 points

(vi) housing activities--140 points

(vii) first time water and/or sewer service through a
privately-owned for profit utility--135 points

(viii) expansion or improvement of existing water
and/or sewer service--120 points

(ix) street paving and drainage activities--95 points
(x) all other eligible activities--20 points
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(D) Matching funds (total--20 points). An applicant’s
matching share may consist of one or more of the following contribu-
tions: cash; in-kind services or equipment use; materials or supplies;
or land. An applicant’s match is considered only if the contributions
are used in the same target areas for activities directly related to the
activities proposed in its application; if the applicant demonstrates that
its matching share has been specifically designated for use in the ac-
tivities proposed in its application; and if the applicant has used an
acceptable and reasonable method of valuation. The population cate-
gory under which county applications are scored is dependent upon the
project type and the beneficiary population served. If the project is for
activities in the unincorporated area of the county with a target area of
beneficiaries, the population category is based on the unincorporated
residents for the entire county. For county applications addressing wa-
ter and sewer improvements in unincorporated areas, the population
category is based on the actual number of beneficiaries to be served by
the project activities. The population category under which multi-juris-
diction applications are scored is based on the combined populations of
the applicants according to the 2000 Census. Applications that include
a housing rehabilitation and/or affordable new permanent housing ac-
tivity for low- and moderate-income persons as a part of a multi-activity
application do not have to provide any matching funds for the housing
activity. This exception is for housing activities only. The TXxCDBG
does not consider sewer or water service lines and connections as hous-
ing activities. The TXCDBG also does not consider on-site wastewater
disposal systems as housing activities. Demolition/clearance and code
enforcement, when done in the same target area in conjunction with
a housing rehabilitation activity, is counted as part of the housing ac-
tivity. When demolition/clearance and code enforcement are proposed
activities, but are not part of a housing rehabilitation activity, then the
demolition/clearance and code enforcement are not considered as hous-
ing activities. Any additional activities, other than related housing ac-
tivities, are scored based on the percentage of match provided for the
additional activities.

(i) Applicants with populations equal to or less than
1,500 according to the 2000 census:

(I) match equal to or greater than 5.0% of grant
request--20 points;

(I match at least 2.0% but less than 5.0% of
grant request--10 points;

(1) match less than 2.0% of grant request--0
points.

(ii)  Applicants with populations equal to or less than
3,000 but over 1,500 according to the 2000 census:

() match equal to or greater than 10% of grant
request--20 points;

(I1) match at least 2.5% but less than 10% of
grant request--10 points;

(I11)  match less than 2.5% of grant request--0
points.

(iif)  Applicants with populations equal to or less
than 5,000 but over 3,000 according to the 2000 census:

(1) match equal to or greater than 15% of grant
request--20 points;

(1) match at least 3.5% but less than 15% of
grant request--10 points;

(111)  match less than 3.5% of grant request--0
points.

(iv) Applicants with populations over 5,000 accord-
ing to the 2000 census:

(I) match equal to or greater than 20% of grant
request--20 points;

(I1) match at least 5.0% but less than 20% of
grant request--10 points;

(1) match less than 5.0% of grant request--0
points.

(E) Project design (total--140 points). Each application
is scored based on how the proposed project resolves the identified need
and the severity of need within the applying jurisdiction. A more de-
tailed description on the assignment of points under the project design
scoring is included in the application guide for this fund and in subpara-
graph (F) of this paragraph. Each application is scored by a committee
composed of TXCDBG staff using the following information submitted
in the application:

(i) the severity of need within the colonia area(s) and
how the proposed project resolves the identified need (additional con-
sideration is given to water activities addressing impacts from drought
conditions);

(ii) the TXCDBG cost per low to moderate income
beneficiary;

(iii)  the applicant’s past efforts, especially the appli-
cant’s most recent efforts, to address water, sewer, and housing needs in
colonia areas through applications submitted under the TXCDBG com-
munity development fund or through community development block
grant entitlement funds;

(iv) the projected water and/or sewer rates after
completion of the project based on 3,000 gallons, 5,000 gallons, and
10,000 gallons of usage;

(v) the ability of the applicant to utilize the grant
funds in a timely manner;

(vi) the availability of grant funds to the applicant
for project financing from other sources;

(vii) whether the applicant, or the service provider,
has waived the payment of water or sewer service assessments, capital
recovery fees, and other access fees for the proposed low and moderate
income project beneficiaries;

(viii) whether the applicant’s proposed use of Tx-
CDBG funds is to provide water or sewer connections/yardlines and/or
plumbing improvements that provide access to water/sewer systems
financed through the Texas Water Development Board Economically
Distressed Areas Program;

(ix) whether the applicant has already met its basic
water and wastewater needs if the application is for activities other than
water or wastewater;

(x) whether the project has provided for future fund-
ing necessary to sustain the project;

(xi) whether the applicant has provided any local
matching funds for administrative, engineering, or construction activ-
ities;

(xii) the applicant’s past performance on previously
awarded TXxCDBG contracts; and

(xiii) proximity of project site to entitlement cities
or metropolitan statistical areas.
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(F) Project design scoring guidelines. Project design
scores are assigned by Office staff using guidelines that first consider
the severity of the need for each application activity and how the project
resolves the need described in the application. The severity of need and
resolution of the need determine the maximum project design score that
can be assigned to an application. After the maximum project design
score has been established, points are then deducted from this maxi-
mum score through the evaluation of the other project design evalu-
ation factors until the maximum score and the point deductions from
that maximum score determine the final assigned project design score.
When necessary, a weighted average is used to set the maximum project
design score to applications that include activities in the different sever-
ity of the need/project resolution maximum scoring levels. Using as a
base figure the TXCDBG funds requested minus the TXCDBG funds
requested for engineering and administration, a percentage of the to-
tal TXCDBG construction dollars for each activity is calculated. The
percentage of the total TXCDBG construction dollars for each activ-
ity is then multiplied by the appropriate maximum project design point
level. The sum of the calculations determines the maximum project de-
sign score that the applicant can be assigned before points are deducted
based on the evaluation of the other project design factors.

(i) Maximum project design score that can be as-
signed based on the severity of the need and resolution of the problem.

() Activities providing first-time public sewer
service to the area--maximum score 140 points.

(I  Activities providing first-time public water
service to the area--maximum score 140 points.

(111)  Installation of approved residential on-site
wastewater disposal systems providing first-time sewer service--max-
imum score 140 points.

(IV) Installation of approved residential on-site
wastewater disposal systems for failing systems that cause health is-
sues--maximum score 130 points.

(V) Housing rehabilitation and eligible new
housing construction--maximum score 130 points.

(VI) Water activities addressing and resolving
water supply shortage from drought conditions--maximum score 130
points.

(VII) Water or sewer activities expanding or im-
proving existing water or sewer system--maximum score 125 points.

(VHI) Street paving activities providing first time
surface pavement to the area--maximum score 100 points.

(IX) Installation of designed drainage structures
providing first time designed drainage system to the area--maximum
score 100 points.

(X) Reconstruction of streets with existing sur-
face pavement--maximum score 90 points.

(XI) Installation of improvements or drainage
structures to a designed drainage system--maximum score 90 points.

(XI) All other eligible activities--maximum
score 80 points.

(i) TxCDBG cost per low to moderate income bene-
ficiary. The total amount of TXCDBG funds requested by the applicant
is divided by the total number of low to moderate income persons ben-
efiting from the application activities to determine the TXCDBG cost
per beneficiary.

(1) Cost per low to moderate income beneficiary
is equal to or less than $2,000. Deduct zero points from the set maxi-
mum project design score.

(1)  Cost per low to moderate income beneficiary
is greater than $2,000 but equal to or less than $4,000. Deduct 1 point
from the set maximum project design score.

(1)  Cost per low to moderate income benefi-
ciary is greater than $4,000 but equal to or less than $6,000. Deduct 2
points from the set maximum project design score.

(IV) Cost per low to moderate income benefi-
ciary is greater than $6,000 but equal to or less than $8,000. Deduct 3
points from the set maximum project design score.

(V) Cost per low to moderate income beneficiary
is greater than $8,000 but equal to or less than $10,000. Deduct 4 points
from the set maximum project design score.

(VI) Cost per low to moderate income benefi-
ciary is greater than $10,000 but equal to or less than $11,000. Deduct
5 points from the set maximum project design score.

(VIl) Cost per low to moderate income benefi-
ciary is greater than $11,000 but equal to or less than $13,000. Deduct
10 points from the set maximum project design score.

(VI Cost per low to moderate income benefi-
ciary is greater than $13,000 but equal to or less than $15,000. Deduct
15 points from the set maximum project design score.

(IX) Cost per low to moderate income benefi-
ciary is greater than $15,000 but equal to or less than $17,000. Deduct
20 points from the set maximum project design score.

(X) Cost per low to moderate income beneficiary
is greater than $17,000 but equal to or less than $19,000. Deduct 30
points from the set maximum project design score.

(XI) Cost per low to moderate income benefi-
ciary is greater than $19,000. Deduct 40 points from the set maximum
project design score.

(ili) The applicant’s past efforts, especially the
applicant’s most recent efforts, to address water, sewer, and hous-
ing needs in colonia areas through applications submitted under
the TXCDBG community development fund or through community
development block grant entitlement funds.

() The nonentitlement county submitted an ap-
plication under the TXCDBG community development fund 2009/2010
biennial competition that was not addressing water, sewer, and housing
needs in colonia areas. Deduct 3 points from the set maximum project
design score.

(I1)  The nonentitlement county submitted an ap-
plication under the TXCDBG community development fund 2007/2008
biennial competition that was not addressing water, sewer, and housing
needs in colonia areas. Deduct 3 points from the set maximum project
design score.

(1) The entitlement county did not use 2009
CDBG entitlement funds to address water, sewer, and housing needs
in colonia areas. Deduct 3 points from the set maximum project design
score.

(IV) The entitlement county did not use 2008
CDBG entitlement funds to address water, sewer, and housing needs
in colonia areas. Deduct 3 points from the set maximum project design
score.
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(iv) The projected water and/or sewer rates after
completion of the project based on 3,000 gallons, 5,000 gallons, and
10,000 gallons of usage.

() The projected water and/or sewer rates may
be too high for the application beneficiaries. Deduct 1 point from the
set maximum project design score.

(I1) The projected water and/or sewer rates are
too low to discourage water conservation by the application beneficia-
ries. Deduct 1 point from the set maximum project design score.

(v) The ability of the applicant to utilize the grant
funds in a timely manner.

(I) The application includes the acquisition of
real property, easements or rights-of-way. Deduct 1 point from the set
maximum project design score.

(1) The application includes matching funds that
have not been secured by the applicant. Deduct 1 point from the set
maximum project design score.

(1)  The proposed application target area is not
located in an area where a service provider already has the certificate
of convenience and necessity (CCN) needed to provide service to the
application beneficiaries. Deduct 1 point from the set maximum project
design score.

(vi) The availability of grant funds to the applicant
for project financing from other sources. Grant funds for any activity
included in the application are available from another source. Deduct
1 point from the set maximum project design score.

(vii) The applicant, or the service provider, has not
waived the payment of water or sewer service assessments, capital re-
covery fees, and other access fees for the proposed low and moderate
income project beneficiaries.

() Assessments and fees budgeted in the appli-
cation are equal to or less that $100 per low and moderate income
household. Deduct 2 points from the set maximum project design
score.

(I1)  Assessments and fees budgeted in the appli-
cation are greater than $100 but equal to or less that $200 per low and
moderate income household. Deduct 4 points from the set maximum
project design score.

(1) Assessments and fees budgeted in the appli-
cation are greater than $200 but equal to or less that $300 per low and
moderate income household. Deduct 6 points from the set maximum
project design score.

(IV) Assessments and fees budgeted in the appli-
cation are greater than $300 but equal to or less that $500 per low and
moderate income household. Deduct 8 points from the set maximum
project design score.

(V) Assessments and fees budgeted in the appli-
cation are greater than $500 per low and moderate income household.
Deduct 10 points from the set maximum project design score.

(viii) Applicant’s proposed use of TXCDBG funds
does not provide water or sewer connections/yardlines and/or plumb-
ing improvements that provide access to water/sewer systems financed
through the Texas Water Development Board Economically Distressed
Areas Program. Deduct 2 points from the set maximum project design
score.

(ix) The application is for activities other than water
or wastewater and the applicant has not already met its basic water

and wastewater needs. Deduct 3 points from the set maximum project
design score.

(x) The applicant has not documented that future
funding necessary to sustain the project is available. Deduct 3 points
from the set maximum project design score.

(G) Past performance. An applicant receives from zero
to ten points based on the applicant’s past performance on previously
awarded TXCDBG contracts. The applicant’s score will primarily be
based on an assessment of the applicant’s performance on the appli-
cant’s two most recent TXCDBG contracts that have reached the end of
the original contract period stipulated in the contract. TXCDBG staff
may also assess the applicant’s performance on existing TXCDBG con-
tracts that have not reached the end of the original contract period. An
applicant that has never received a TXCDBG grant award will automat-
ically receive these points. TXCDBG staff will assess the applicant’s
performance on TXCDBG contracts up to the application deadline date.
The applicant’s performance on TXCDBG contracts after the applica-
tion deadline date will not be evaluated in this assessment. The evalu-
ation of an applicant’s past performance may include, but is not neces-
sarily limited to the following:

(i) The applicant’s completion of the previous con-
tract activities within the original contract period.

(ii) The applicant’s submission of the required
close-out documents within the period prescribed for such submission.

(iii) The applicant’s timely response to monitoring
findings on previous TXCDBG contracts especially any instances when
the monitoring findings included disallowed costs.

(iv) Theapplicant’s timely response to audit findings
on previous TXCDBG contracts.

(v) The applicant’s submission of all contract report-
ing requirements such as quarterly progress reports, certificates of ex-
penditures, and project completion reports.

(H) Colonia Construction Component Marginal Ap-
plicant. The marginal applicant is the applicant whose score is high
enough for partial funding of the applicant’s original grant request. If
the marginal amount available to this applicant is equal to or more than
the Colonia Construction Component grant minimum of $75,000, the
marginal applicant may scale down the scope of the original project
design, and accept the marginal amount, if the reduced project is
still feasible. In the event that the marginal amount remaining in the
Colonia Construction Component allocation is less than $75,000, then
the remaining funds will be used to either fund a Colonia Planning
Fund application or will be reallocated to other established TXCDBG
fund categories.

(2) Colonia area planning component (340 Total Points
Maximum). The following is an outline of the selection criteria used
by the Office for scoring applications for eligible planning activities
under this fund. Three hundred forty points are available.

(A) Community distress (total--up to 35 points). All
community distress factor scores are based on the unincorporated pop-
ulation of the applicant. An applicant that has 125% or more of the
average of all applicants in the competition of the rate on any commu-
nity distress factor, except per capita income, receives the maximum
number of points available for that factor. An applicant with less than
125% of the average of all applicants in the competition on a factor
will receive a proportionate share of the maximum points available for
that factor. An applicant that has 75% or less of the average of all ap-
plicants in the competition on the per capita income factor will receive
the maximum number of points available for that factor. An applicant
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with greater than 75% of the average of all applicants in the competi-
tion on the per capita income factor will receive a proportionate share
of the maximum points available for that factor.

(i) Percentage of persons living in poverty--15
points

(if)  Per capita income--10 points

(iii)  Percentage of housing units without complete
plumbing--5 points

(iv) Unemployment Rate--5 points

(B) Benefit to low and moderate income persons (to-
tal--30 points). Points are awarded based on the low and moderate
income percentage for all of the colonia areas where project activities
are located according to the following scale:

(i) 100% to 90% of funds benefiting low to moderate
income persons--30 points

(if)  89.99% to 80% of funds benefiting low to mod-
erate income persons--25 points

(i) 79.99% to 70% of funds benefiting low to mod-
erate income persons--20 points

(iv) 69.99% to 60% of funds benefiting low to mod-
erate income persons--15 points

(v) Below 60% of funds benefiting low to moderate
income persons--5 points

(C) Project design (total--255 points). Each application
is scored based on how the proposed planning effort resolves the iden-
tified need and the severity of need within the applying jurisdiction. A
colonia planning fund application must receive a minimum score for
the project design selection factor of at least 70 percent of the maxi-
mum number of points available under this factor to be considered for
funding. A more detailed description on the assignment of points under
the project design scoring is included in the application guide for this
fund. Each application is scored by TxCDBG staff using the following
information submitted in the application:

(i) Evidence of severity of need as described in orig-
inally received application (total--up to 10 points)

(i) Applicant provides documentation that pro-
posed colonia(s) is/are ranked high that is, within the top five colonias
in its "comprehensive plan" as submitted to the TXCDBG (up to 30
points)

(iii)  all target area colonia(s) not platted (up to 20
points)

(iv) all target area colonia(s) with no water (up to 20
points)

(v) all target area colonia(s) with no wastewater (up
to 20 points)

(vi) all or some target area colonia(s) are partially
platted or platted but not recorded (up to 10 points)

(vii) target area colonia(s) partial water (up to 10
points)

(viii) target area colonia(s) partial sewer (up to 10
points)

(ix) Population (total--10 points). The change in
county population from 1990 and current HUD estimate is between:

(1) greater than 5% but less than or equal to 10%
(2 points)

(1) greater than 10% but less than or equal to
15% (4 points)

(1) greater than 15% but less than or equal to
20% (6 points)

(V) greater than 20% but less than or equal to
25% (8 points)

(V) greater than 25% (10 points)

(X) Needs are clearly identified in original applica-
tion by priority through a community needs assessment (total--up to 5
points).

(xi) Evidence provided in the original application of
citizen input or known citizen involvement in addressing need (total--
up to 15 points).

(xii) Evidence provided in the original application
that the public hearings to solicit input on needs were performed as
described in the application guide (total--up to 28 points).

(xiii) Proposed planning efforts as described in the
application are clear, concise and reasonable (total--up to 20 points).

(xiv)  The description of planning activity in the orig-
inal application:

() Originally submitted TABLE 1 requests eligi-
ble activities (3 points);

(1) Originally submitted TABLE 1 proposes
an inventory, analysis and plan or an eligible activity not previously
funded through the Colonia Fund (3 points);

(1) Originally submitted TABLE 1 addresses
identified needs (3 points);

(IV) Originally submitted TABLE 1 activities
match Table 2 planning elements (3 points);

(V) Originally submitted TABLE 1 describes or
indicates an implementable strategy, for example, a capital improve-
ments plan or other method (3 points).

(xv) All proposed activities will be conducted on a
colonia-wide basis (10 points).

(xvi) The extent to which any previous planning ef-
forts for colonia areas have been accomplished. Applicant was a pre-
vious recipient of Colonia Planning Funds and through implementa-
tion of previously funded activities a colonia has been eliminated from
colonia status (water, wastewater and housing needs have been pro-
vided for). Evidence such as a resolution of the commissioner’s court
that county has eliminated a colonia from the original colonia list in the
comprehensive study or the OAG list thus indicating that the county is
organized to implement the plan or would ensure that the plan is imple-
mented. Points will be awarded if applicant is a previous recipient of
a Colonia Comprehensive Planning Fund award and certifies comple-
tion of all of a colonia’s needs since the colonia’s problems were last
studied (25 points).

(xvii) TxCDBG cost per low to moderate income
beneficiary (total--15 points):

(I) the TxCDBG cost per low to moderate
income beneficiary is at least 50 percent below the median cost per
beneficiary of all eligible applicants (15 points); or
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(I1) the TXCDBG cost per low to moderate in-
come beneficiary is at or below the median cost per beneficiary of all
eligible applicants (10 points); or

(1)  the TXCDBG cost per low to moderate in-
come beneficiary is below 150 percent of the median cost per benefi-
ciary of all eligible applicants (7 points); or

(IV) the TXCDBG cost per low to moderate in-
come beneficiary is 150 percent or greater than the median cost per
beneficiary of all eligible applicants (5 points).

(xviii) the availability of grant funds to the applicant
for project financing from other sources. The area would be eligible
for funding under the Texas Water Development Board’s Economically
Distressed Areas Program (EDAP) or other programs as described in
the original application (total--6 points).

(xix) the applicant’s past performance on prior Tx-
CDBG contracts. An applicant can receive from zero to twelve points
based on the applicant’s past performance on previously awarded Tx-
CDBG contracts. The applicant’s score will be primarily based on our
assessment of the applicant’s performance on the applicant’s two most
recent TXCDBG contracts that have reached the end of the original con-
tract period stipulated in the contract. The TXCDBG may also assess
the applicant’s performance on existing TXCDBG contracts that have
not reached the end of the original contract period. Applicants that have
never received a TXCDBG grant award will automatically receive these
points. The TxCDBG will assess the applicant’s performance on Tx-
CDBG contracts up to the application deadline date. The applicant’s
performance after the application deadline date will not be evaluated
in this assessment. The evaluation of an applicant’s past performance
may include, but is not necessarily limited to the following:

(I) The applicant’s completion of the previous
two most recent contracts contract activities within the original con-
tract period (up to 3 points).

(I1)  The applicant’s submission of the required
close-out documents for aforementioned contracts within the period
prescribed for such submission (up to 3 points).

(1) The applicant’s timely response to monitor-
ing findings on previous TXCDBG contracts especially any instances
when the monitoring findings included disallowed costs (up to 3
points).

(IV) The applicant’s timely response to audit
findings on previous TXCDBG contracts (up to 3 points).

(D) Matching funds (total--20 points). The population
category under which county applications are scored is based on the
actual number of beneficiaries to be served by the colonia planning
activities.

(i) Applicants with populations equal to or less than
1,500 according to the 2000 census:

(I) match equal to or greater than 5.0% of grant
request--20 points;

(I1) match at least 2.0% but less than 5.0% of
grant request--10 points;

(1) match less than 2.0% of grant request--0
points.

(ii)  Applicants with populations equal to or less than
3,000 but over 1,500 according to the 2000 census:

(I) match equal to or greater than 10% of grant
request--20 points;

(1) match at least 2.5% but less than 10% of
grant request--10 points;

(1I1)  match less than 2.5% of grant request--0
points.

(iii)  Applicants with populations equal to or less
than 5,000 but over 3,000 according to the 2000 census:

() match equal to or greater than 15% of grant
request--20 points;

(I1) match at least 3.5% but less than 15% of
grant request--10 points;

(II1)  match less than 3.5% of grant request--0
points.

(iv) Applicants with populations over 5,000 accord-
ing to the 2000 census:

(I) match equal to or greater than 20% of grant
request--20 points;

(1) match at least 5.0% but less than 20% of
grant request--10 points;

(111)  match less than 5.0% of grant request--0
points.

(E) The marginal applicant is the applicant whose score
is high enough for partial funding of the applicant’s original grant re-
quest. The marginal applicant may scale down the scope of the original
project design, and accept the marginal amount, if the reduced project
is still feasible. Any unobligated funds remaining in the Colonia Area
Planning allocation will be reallocated to either fund additional Colonia
Comprehensive Planning applications, Colonia Construction Compo-
nent applications, or will be reallocated to other established TXCDBG
fund categories.

(3) Colonia construction component (200 Total Points
Maximum). The following is an outline of the selection criteria used
by the Office for scoring applications for eligible planning activities
under this fund. Two hundred points are available.

(A) Community distress (total--25 points). All commu-
nity distress factor scores are based on the unincorporated population
of the applicant. An applicant that has 125% or more of the average
of all applicants in the competition of the rate on any community dis-
tress factor, except per capita income, receives the maximum number
of points available for that factor. An applicant with less than 125% of
the average of all applicants in the competition on a factor will receive
a proportionate share of the maximum points available for that factor.
An applicant that has 75% or less of the average of all applicants in the
competition on the per capita income factor will receive the maximum
number of points available for that factor. An applicant with greater
than 75% of the average of all applicants in the competition on the per
capita income factor will receive a proportionate share of the maximum
points available for that factor.

(i) Percentage of persons living in poverty--10
points

(if) Per capita income--5 points
(iii) Percentage of housing units without complete
plumbing--5 points
(iv) Unemployment Rate--5 points
(B) Project design (total--175 points). A colonia plan-

ning fund application must receive a minimum score for the project
design selection factor of at least 70 percent of the maximum number
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of points available under this factor to be considered for funding. A
more detailed description on the assignment of points under the project
design scoring is included in the application guide for this fund. Each
application is scored by the Office staff using the following informa-
tion submitted in the application:

(i) the severity of need for the comprehensive colo-
nia planning effort and how effectively the proposed comprehensive
planning effort will result in a useful assessment of colonia popula-
tions, locations, infrastructure conditions, housing conditions, and the
development of short-term and long-term strategies to resolve the iden-
tified needs;

(I) Evidence of severity of need as described in
originally received application (total--100 points).

(1) Population (total--10 points). The change in

county population from 1990 to current HUD estimate is between:

(-a-) greater than 2% but less than or equal to
4% (2 points).

(-b-) greater than 4% but less than or equal to
6% (4 points).

(-c-) greater than 6% but less than or equal to
8% (6 points).

(-d-) greater than 8% but less than or equal to
10% (8 points).

(-e-) greater than 10% (10 points).

(I11)  Needs are clearly identified in original ap-
plication by priority through a community needs assessment (total--2
points);

(IV) Evidence provided in the original applica-
tion of citizen input or known citizen involvement in addressing need
(total--2 points);

(V) Evidence provided in the original application
that the public hearings to solicit input on needs were performed as
described in the application guide (total--18 points);

(VI) Proposed planning efforts as described in
the application are clear, concise and reasonable (total--2 points).

(VII) Proposed planning efforts as described in
the application match the needs in the target area (total--2 points).

(VHI) Evidence in the application that the county
is organized to implement the plan or would ensure that the plan is
implemented (total--2 points).

(IX) The description of planning activity in the

original application:

(-a-) Describes eligible activities (total--1
point).

(-b-) Describes understanding of plan process
(total--1 point).

(-c-) Addresses identified needs (total--1
point).

(-d-) Appearsto result in solution to problems
(total--1 point).

(-e-) Indicates a strategy that can be imple-
mented (total--1 point).

(X) Considering the applicant’s probable capa-
bility, the Colonia Questionnaire in the original application indicates
an attempt to control problems and the original submission was com-
plete (total--3 points).

(if) the extent to which any previous planning efforts
for colonia areas have been implemented (total--5 points). Applicant

was a previous recipient of Colonia Planning Funds and some imple-
mentation of previously funded activities or special or extenuating cir-
cumstances prohibiting implementation exist. Points will be awarded if
applicant is not a previous recipient of a Colonia Planning Fund award.
Points will not be awarded if applicant did not implement previously
funded activities and no special or extenuating circumstances prohibit-
ing implementation existed,;

(iii)  whether the applicant provides any local match-
ing funds for project activities. (total--12 points).

() At least 20% of TXCDBG requested amount
match--12 points.

(1) At least 15% of TXCDBG requested amount
but less than 20% match--9 points.

(1) Atleast 10% of TXCDBG requested amount
but less than 15% match--6 points.

(IV) At least 5% of TXCDBG requested amount
but less than 10% match--3 points.

(V) Under 5% of TxCDBG requested amount
match--0 points.

(iv) the applicant’s past performance on previously
awarded TXCDBG contracts. An applicant can receive from zero to
twelve points based on the applicant’s past performance on previously
awarded TXCDBG contracts. The applicant’s score will be primarily
based on our assessment of the applicant’s performance on the appli-
cant’s two most recent TXCDBG contracts that have reached the end
of the original contract period stipulated in the contract. The TXCDBG
may also assess the applicant’s performance on existing TXCDBG con-
tracts that have not reached the end of the original contract period. Ap-
plicants that have never received a TXCDBG grant award will automat-
ically receive these points. The TXCDBG will assess the applicant’s
performance on TxCDBG contracts up to the application deadline date.
The applicant’s performance after the application deadline date will not
be evaluated in this assessment. The evaluation of an applicant’s past
performance will include, but is not necessarily limited to the follow-
ing:

() The applicant’s completion of the previous
contract, two most recent TXCDBG contracts contract activities within
the original contract period (up to 3 points).

(I The applicant’s submission of the required
close-out documents for aforementioned contracts within the period
prescribed for such submission (up to 3 points).

(1) The applicant’s timely response to monitor-
ing findings on previous TXCDBG contracts especially any instances
when the monitoring findings included disallowed costs (up to 3
points).

(IV) The applicant’s timely response to audit
findings on previous TXCDBG contracts (up to 3 points).

(f) Program guidelines (colonia self-help centers legislative
set-aside). The colonia self-help centers legislative set-aside is admin-
istered by the Texas Department of Housing and Community Affairs
(TDHCA) under an interagency agreement with the Office. The
following is an outline of the administrative requirements and eligible
activities under this fund.

(1) The geographic area served by each colonia self-help
center shall be determined by the Office or by the TDHCA. Five colo-
nias located in each established colonia self-help center service area
shall be designated to receive concentrated attention from the center.
Each colonia self-help center shall set a goal to improve the living con-
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ditions of the residents located in the colonias designated for concen-
trated attention within a two-year period set under the contract terms.
The Office and the TDHCA have the authority to make changes to the
colonias designated for this concentrated attention.

(2) The Office’s grant contract for each colonia self-help
center is awarded and executed with the county where the colonia self-
help center is located. Each county executes a subcontract agreement
with a non-profit community action agency or a public housing author-
ity.

(3) A colonia advisory committee is established and not
fewer than five persons who are residents of colonias are selected from
the candidates submitted by local nonprofit organizations and the com-
missioners court of a county where a self-help center is located. One
committee member shall be appointed to represent each of the counties
in which a colonia self-help center is located. Each committee mem-
ber must be a resident of a colonia located in the county the member
represents but may not be a board member, contractor, or employee of
or have any ownership interest in an entity that is awarded a contract
through the TXCDBG. The advisory committee shall advise the Office
and the TDHCA regarding:

(A) the needs of colonia residents;

(B) appropriate and effective programs that are pro-
posed or are operated through the centers; and

(C) activities that may be undertaken through the cen-
ters to better serve the needs of colonia residents.

(4) The purpose of each colonia self-help center is to as-
sist low income and very low income individuals and families living
in colonias located in the center’s designated service area to finance,
refinance, construct, improve or maintain a safe, suitable home in the
designated service area or in another suitable area. Each self-help cen-
ter may serve low income and very low income individuals and families
by:

(A) providing assistance in obtaining loans or grants to
build a home;

(B) teaching construction skills necessary to repair or
build a home;

(C) providing model home plans;

(D) operating a program to rent or provide tools for
home construction and improvement for the benefit of property owners
in colonias who are building or repairing a residence or installing
necessary residential infrastructure;

(E) helping to obtain, construct, assess, or improve the
service and utility infrastructure designed to service residences in a
colonia, including potable water, wastewater disposal, drainage, streets
and utilities;

(F) surveying or platting residential property that an in-
dividual purchased without the benefit of a legal survey, plat, or record;

(G) providing credit and debt counseling related to
home purchase and finance;

(H) applying for grants and loans to provide housing
and other needed community improvements;

(I) monthly programs to educate individuals and fami-
lies on their rights and responsibilities as property owners;

(J) providing other eligible services that the self-help
center, with the Office’s approval, determines are necessary to assist

colonia residents in improving their physical living conditions, includ-
ing help in obtaining suitable alternative housing outside of a colonia’s
area;

(K) providing assistance in obtaining loans or grants to
enable an individual or family to acquire fee simple title to property
that originally was purchased under a contract for a deed, contract for
sale, or other executory contract; and

(L) providing access to computers, the internet, and
computer training.

(5) A self-help center may not provide grants, financing,
or mortgage loan services to purchase, build, rehabilitate, or finance
construction or improvements to a home in a colonia if water service
and suitable wastewater disposal are not available.

(g) Selection criteria (colonia EDAP fund). The following is
an outline of the application information evaluated by a committee
composed of the Office’s staff.

(1) The proposed use of the colonia EDAP funds includ-
ing the eligibility of the proposed activities and the effective use of the
funds to provide water or sewer connections/yard lines to water/sewer
systems funded through the Texas Water Development Board Econom-
ically Distressed Area Program.

(2) The ability of the applicant to utilize the grant funds in
a timely manner.

(3) The availability of grant funds to the applicant for
project financing from other sources.

(4) The applicant’s past performance on previously
awarded TxCDBG contracts.

(5) Cost per beneficiary.

(6) Proximity of project site to entitlement cities or
metropolitan statistical areas.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100706

Charles S. (Charlie) Stone

Executive Director

Texas Department of Rural Affairs

Effective date: March 10, 2011

Proposal publication date: December 17, 2010

For further information, please call: (512) 936-6734

L4 L4 L4
TITLE 13. CULTURAL RESOURCES

PART 1. TEXAS STATE LIBRARY AND
ARCHIVES COMMISSION

CHAPTER 2. GENERAL POLICIES AND
PROCEDURES
SUBCHAPTER C. GRANT POLICIES
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DIVISION 3. LIBRARY SERVICES AND
TECHNOLOGY ACT, LIBRARY COOPERATION
GRANTS

13 TAC §2.311

The Texas State Library and Archives Commission adopts an
amendment to §2.311, concerning the eligible applicants for Li-
brary Cooperation grants, with changes to the proposed text as
published in the October 29, 2010, issue of the Texas Register
(35 TexReg 9597). The section will be republished. The adopted
amendment corrects a typographical error in subsection (a).

The membership of the Texas Library Systems is changing with
the application and accreditation of certain non-public libraries,
and the rules need clarification that any member of the Texas Li-
brary System is an eligible applicant for these competitive grants.

No comments were received regarding the proposed amend-
ment.

The amendment is adopted under the authority of Government
Code 8441.006 that permits the commission to accept, receive,
and administer federal funds, §441.109 that permits the com-
mission to adopt a state plan consistent with federal goals, and
directs the state library to administer the plan according to lo-
cal, state, and federal requirements, 8441.135(6) that authorizes
the commission to offer competitive grants to public libraries and
to certain non-public libraries described by §441.1271(a), and
8§441.1271 that authorizes extending membership in the Texas
Library System to certain non-public libraries.

The amendment affects Government Code §8441.006, 441.109,
441.135(6), 441.1271(a) and 441.1271.

§2.311.

(@) Through their governing authority, major resource library
systems, regional library systems, and libraries that are members of the
TexShare Library Consortium or Texas Library System are eligible to
apply for funds. These funds are awarded to major resource or regional
library systems, TexShare member libraries or Texas Library System
members but may be used with all types of libraries as specified in
the grant guidelines and application. Applicants must be members of
the TexShare Library Consortium or the Texas Library System at the
time of application and for the period of grant funding. Non-profit
organizations may be awarded funds for projects that involve a number
of TexShare or Texas Library System member libraries, as well as other
types of libraries or organizations. Public school libraries that are not
members of the Texas Library System may participate as partners in
grants led by eligible entities.

Eligible Applicants.

(b) Successful applicants are eligible to apply for grant funds
for the two years following the initial grant year. The second and third
application will be evaluated with the same criteria as new applications.
No applicant will be eligible for a fourth year of funding for the same
project.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 17,
2011.

TRD-201100665

Edward Seidenberg

Deputy Director

Texas State Library and Archives Commission
Effective date: March 9, 2011

Proposal publication date: October 29, 2010

For further information, please call: (512) 463-5459

¢ ¢ ¢

DIVISION 4. LIBRARY SERVICES AND
TECHNOLOGY ACT, SPECIAL PROJECTS
GRANTS

13 TAC §2.411

The Texas State Library and Archives Commission adopts an
amendment to 82.411, concerning the eligible applicants for
Special Projects grants, with changes to the proposed text as
published in the October 29, 2010, issue of the Texas Register
(35 TexReg 9597). The section will be republished. The adopted
amendment corrects a typographical error in subsection (a).

The membership of the Texas Library Systems is changing with
the application and accreditation of certain non-public libraries,
and the rule needs clarification that any member of the Texas Li-
brary System is an eligible applicant for these competitive grants.

No comments were received regarding the proposed amend-
ment.

The amendment is adopted under the authority of Government
Code 8441.006 that permits the commission to accept, receive,
and administer federal funds, §441.109 that permits the com-
mission to adopt a state plan consistent with federal goals, and
directs the state library to administer the plan according to lo-
cal, state, and federal requirements, §441.135(6) that authorizes
the commission to offer competitive grants to public libraries and
to certain non-public libraries described by §441.1271(a), and
§441.1271 that authorizes extending membership in the Texas
Library System to certain non-public libraries.

The amendment affects Government Code §8441.006, 441.1009,
441.135(6), 441.1271(a) and 441.1271.

§2.411.

(@) Through their governing authority, major resource library
systems, regional library systems, and libraries that are members of the
TexShare Library Consortium or Texas Library System are eligible to
apply for funds. These funds are awarded to major resource or regional
library systems, TexShare member libraries or Texas Library System
members but may be used with all types of libraries as specified in
the grant guidelines and application. Applicants must be members of
the TexShare Library Consortium or the Texas Library System at the
time of application and for the period of grant funding. Non-profit
organizations may be awarded funds for projects that involve a number
of TexShare or Texas Library System member libraries, as well as other
types of libraries or organizations. Public school libraries that are not
members of the Texas Library System may participate as partners in
grants led by eligible entities.

Eligible Applicants.

(b) Successful applicants are eligible to apply for grant funds
for the two years following the initial grant year. The second and third
application will be evaluated with the same criteria as new applications.
No applicant will be eligible for a fourth year of funding for the same
project.
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This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 17,
2011.

TRD-201100666

Edward Seidenberg

Deputy Director

Texas State Library and Archives Commission
Effective date: March 9, 2011

Proposal publication date: October 29, 2010

For further information, please call: (512) 463-5459

¢ ¢ ¢

CHAPTER 8. TEXSHARE LIBRARY
CONSORTIUM
13 TAC §8.3

The Texas State Library and Archives Commission adopts an
amendment to §8.3, concerning Consortium Membership and
Affiliated Membership, without changes to the proposed text as
published in the October 29, 2010, issue of the Texas Register
(35 TexReg 9598). The section will not be republished.

The revisions allow the commission to collect fees from affili-
ate members of the consortium to cover the costs associated
with their participation in TexShare services. They also allow the
commission to collect fees from public school libraries for their
participation in group purchasing programs of the consortium.

No comments were received regarding the proposed amend-
ment.

The amendment is adopted under Government Code
8§441.225(b), which authorizes the commission to adopt rules to
govern the operation of the consortium and Government Code
8441.224, which authorizes the director and librarian to assess
fees for consortium services.

The amendment affects Government Code, §441.224.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 17,
2011.

TRD-201100667

Edward Seidenberg

Deputy Director

Texas State Library and Archives Commission
Effective date: March 9, 2011

Proposal publication date: October 29, 2010

For further information, please call: (512) 463-5459

L4 L4 L4
TITLE 19. EDUCATION

PART 2. TEXAS EDUCATION AGENCY
CHAPTER 61. SCHOOL DISTRICTS

SUBCHAPTER CC. COMMISSIONER’S
RULES CONCERNING SCHOOL FACILITIES
19 TAC 861.1038

The Texas Education Agency (TEA) adopts new §61.1038, con-
cerning credit enhancement for school district bonds. The sec-
tion is adopted with changes to the proposed text as published
in the October 29, 2010, issue of the Texas Register (35 TexReg
9613). The adopted new section allows the commissioner to im-
plement and administer the provisions of the Texas Education
Code (TEC), Chapter 45, Subchapter |, as added by Section 75
of House Bill 3646, 81st Texas Legislature, 2009, which estab-
lishes an intercept program to provide credit enhancement for
school district bonds.

In March 2009, the Texas Permanent School Fund (PSF) Bond
Guarantee Program (BGP) was closed temporarily because a
drop in the market had lowered the PSF’s value to the point that
outstanding guarantees exceeded capacity under federal regu-
lations.

Partly in response to the closure of the BGP, the 81st Texas
Legislature, 2009, included in House Bill 3646 provisions es-
tablishing an intercept program to provide credit enhancement
for school district bonds. Section 75 of House Bill 3646 added
these provisions to the TEC as Chapter 45, Subchapter |. TEC,
845.263, directs the commissioner of education to adopt rules
necessary for the administration of the new subchapter.

The adopted new rule implements the provisions of the TEC,
Chapter 45, Subchapter I. Specifically, the adopted new rule sets
out the statutory provisions for the intercept credit enhancement
program, provides definitions, sets out the data sources used for
prioritization of applications, explains application and approval
requirements, provides a description of how applications would
be processed, and sets out eligibility requirements, limitations on
access to the credit enhancement, financial exigency provisions,
and credit enhancement restrictions. The rule explains what ef-
fect defeasance would have on bonds approved for credit en-
hancement, the responsibilities of school districts that are unable
to make payments on enhanced bonds, how payments would
be made under the program, and how the Foundation School
Program would be reimbursed for payments. The rule also de-
scribes penalties for repeated failure of a district to make pay-
ments on enhanced bonds.

In a technical correction, the definition for "existing annual debt
service" in subsection (b)(6) as proposed was deleted at adop-
tion, as the term is not used elsewhere in the rule. Subsequent
subsections and subsection references were renumbered ac-
cordingly.

The following changes were made at adoption in response to
public comments received for proposed new 19 TAC §861.1039,
Open-Enrollment Charter School Bond Enhancement Program.
Because statute requires that that program’s structure and pro-
cedures be "substantially similar" to those of the program to be
implemented through 19 TAC §61.1038, the comments that were
received for proposed new 19 TAC §61.1039 and that were ap-
plicable to 19 TAC §61.1038 were treated as comments received
for 19 TAC §61.1038.

The definition for "total debt service" in subsection (b)(14) as pro-
posed, adopted as subsection (b)(13), was modified to reference
the final maturity schedule.
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Subsection (d)(2)(B) was modified to provide for a notice of de-
nial of approval that includes the reasons for the denial.

Subsection (f)(1)(C) was modified to use the same language
used for the corresponding provision of 19 TAC §61.1039.

Subsection (f)(2)(A) was deleted, and subsequent subsections
and a subsection reference were relettered accordingly.

In subsection (f)(2)(D) as proposed, adopted as subsection
(H(2)(C), the term "present value savings" was changed to "net
present value savings."

A school district that wishes to receive the credit enhancement
for its bonds must submit an application for the enhancement
that includes the following: the name of the school district and
the principal amount of the bonds to be issued; the name and ad-
dress of the district’'s paying agent for those bonds; and the ma-
turity schedule, estimated interest rate, and date of the bonds.
A single application will be used to apply for the PSF BGP guar-
antee and for the program’s credit enhancement. An applicant
school district will also be required to submit any additional in-
formation related to the bonds that the commissioner specifically
requested to make an approval determination. A school district
that applies for credit enhancement of refunding bonds must pro-
vide evidence that issuing the refunding bonds will result in a net
present value savings and that the refunding bonds did not have
a maturity date later than the final maturity date of the bonds be-
ing refunded.

The adopted rule action has no locally maintained paperwork
requirements.

The TEA determined that there is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, 82006.002, is required.

The public comment period on the proposal began October 29,
2010, and ended November 29, 2010. Because statute requires
that the structure and procedures of the open-enroliment charter
school bond enhancement program, adopted in this issue of the
Texas Register as new 19 TAC §61.1039, be "substantially sim-
ilar" to those of the program to be implemented through 19 TAC
§61.1038, the comments that were received for proposed new
19 TAC 861.1039 and that are applicable to 19 TAC §61.1038
have been treated as comments received for 19 TAC §61.1038.
Following is a summary of the applicable public comments re-
ceived and corresponding agency responses.

Comment: A bond counsel commented that the debt service def-
initions in subsection (b) that reference the Municipal Advisory
Council (MAC) of Texas should be modified to provide that the
principal and interest amounts used be those amounts certified
by the applicant instead of the amounts reported by the MAC of
Texas or its successor. The commenter stated that the change
was necessary because private placements would not necessar-
ily be reported to the MAC.

Agency Response: The agency disagrees with the comment and
has maintained the definition for "total debt service" as proposed.
Its provisions are similar to those included in the rules for the
Bond Guarantee Program, which provide that the debt service
amounts used will be those reported to the MAC of Texas. Be-
cause the rule provisions do specify that the principal and inter-
est amounts to be used are those reported to the MAC, if an
applicant district chooses to use a private placement, the district
must ensure that debt service payment information is reported
to the MAC of Texas. In a technical correction, the definition for

"existing annual debt service" in subsection (b)(6) as proposed
has been deleted, as the term is not used in the rule.

Comment: A bond counsel commented that the debt service
definitions in subsection (b) that reference variable rate bonds
should be modified to specify that debt service amounts for vari-
able rate bonds without official statements would be determined
on a historical average or by some other means. The com-
menter stated that some provision had to be made for variable
rate bonds without official statements.

Agency Response: The agency provides the following clarifica-
tion about final official statements. Whether bonds have a final
official statement does not depend on the type of interest rate
(variable or fixed) but instead depends on whether the bonds
are privately placed.

The agency agrees that some provision should be made for pri-
vately placed bonds that do not have a final official statement and
has modified the definition for "total debt service" in subsection
(b)(14) as proposed, adopted as subsection (b)(13), accordingly.
In a technical correction, the definition for "existing annual debt
service" in subsection (b)(6) as proposed has been deleted, as
the term is not used in the rule.

Comment: A bond counsel commented that the debt service
definitions in subsection (b) that reference variable rate bonds
should be modified to specify that debt service amounts for vari-
able rate bonds without official statements would be determined
on the actual basis of the amounts paid during the preceding fis-
cal year.

Agency Response: The agency agrees that some provision
should be made for privately placed bonds that do not have
a final official statement but has made a different modification
from the one suggested. The agency has made provision for
bonds that do not have a final official statement by adding the
phrase "or final maturity schedule" to the definition for "total
debt service" in subsection (b)(14) as proposed, adopted as
subsection (b)(13). In a technical correction, the definition for
"existing annual debt service" in subsection (b)(6) as proposed
has been deleted, as the term is not used in the rule.

Comment: The Texas Charter Schools Association (TCSA) com-
mented that the rule should explicitly state that the list of items
for review provided in subsection (d)(2) is an exhaustive list of
the criteria the commissioner will consider.

Agency Response: The agency disagrees with the comment
and has maintained language as published as proposed. The
purpose of the review is to protect the financial integrity of the
Foundation School Program (FSP), and to add the requested
statement could weaken the agency’s ability to do that. Also,
the Open-Enrollment Charter School Bond Enhancement Pro-
gram (CSBEP) rule and the Bond Guarantee Program rule,
which each contain a similar list of items for review by the
commissioner before application approval, do not include such
a statement.

Comment: The TCSA commented that the list of items for review
provided in subsection (d)(2) should be modified to include the
applicant’s Financial Integrity Rating System of Texas (FIRST)
rating and its financial solvency review. The commenter stated
that perhaps these precise criteria could replace the more gen-
eral criteria specified in subsections (d)(2)(A)(iii)) and (iv). The
commenter added that the criteria in subsections (d)(2)(A)(iii)
and (iv) were too broadly worded.
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Agency Response: The agency disagrees with the comment
and has maintained the referenced provisions as proposed.
The specific criteria the commenter suggests adding are already
included within the broader criteria provided in subsections
(d)(2)(A)(iii) and (iv). The broad criteria provided in these
subsections will allow the agency to more thoroughly evaluate
applicants and to guard against approving applicants that may
later default, protecting the financial integrity of the FSP.

Comment: The TCSA commented that the rule should include a
provision requiring the commissioner to provide written notice if
approval for the credit enhancement is denied and that the notice
should state the reasons for denial.

Agency Response: The agency agrees with the comment and
has modified subsection (d)(2)(B) accordingly.

Comment: A bond counsel commented that subsection (f)(1)(C)
should be modified to explicitly provide for applicants that do not
have credit ratings.

Agency Response: The agency disagrees with the comment.
However, the agency has modified subsection (f)(1)(C) to clar-
ify the subsection’s provisions by using language similar to that
used in the corresponding provision of the CSBEP rule. With this
amended language, if a school district does not have a credit rat-
ing, then the criterion specified in subsection (f)(1)(C) will simply

not apply.

Comment: A bond counsel commented that subsection (f)(1)(D)
should be modified to provide that only debt service payments
that are enhanced would be included in the calculation specified
in the subparagraph. The commenter also asked that the ref-
erence to proposed annual debt service be modified to remove
the word "annual" and to remove the reference to the definition
provided in subsection (b).

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. If a spe-
cific bonded debt is approved for credit enhancement, then all
debt service payments for that debt, as described in the amor-
tization schedule, would be considered enhanced. "Proposed
annual debt service," as defined in subsection (b)(11) as pro-
posed, adopted as subsection (b)(10), includes yearly principal
and interest for all years described in the amortization schedule.

Comment: A bond counsel commented that subsection (f)(2)(A)
as proposed should be deleted, stating that it is redundant.

Agency Response: The agency agrees that the subsection is
redundant, as its provisions are already included in subsection
(d)(2), which specifies the criteria to be met for approval, regard-
less of whether the bond issue is a combination, new money, or
refunding issue. The agency has deleted subsection (f)(2)(A) as
proposed.

Comment: A bond counsel commented that the order of the sub-
sections referenced in subsection (g)(2) should be changed to
numerical order.

Agency Response: The agency disagrees with the comment
and has maintained language as published as proposed. The
agency provides the following clarification regarding the order of
the subsection references listed in subsection (g)(2). The sub-
section references appear in the order that the corresponding
terms are listed, and the word "respectively" appears after the
list of subsection references for that reason.

Comment: Two bond counsels commented that, in subsection
(H(2)(D) as proposed, the requirement that refunding bonds not

have a maturity date later than that of the bonds being refunded
should be deleted. However, one of the bond counsels also pro-
vided a suggested revised version of the subsection that still in-
cluded the requirement.

Agency Response: The agency disagrees with the comments
and has maintained language as published as proposed. The
rules for the CSBEP and the Bond Guarantee Program include
this same requirement.

Comment: A bond counsel commented that, in subsection
(f)(2)(D) as proposed, the term "present value savings" should
be changed to "net present value savings."

Agency Response: The agency agrees with the comment and
has made this change in subsection (f)(2)(D) as proposed,
adopted as subsection (f)(2)(C).

Comment: A bond counsel commented that subsection (f)(2)(F)
as proposed should be deleted as it references requirements that
are not specifically related to refunding issues.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. While the
requirements referenced do not specifically mention refunding
issues, they do apply to refunding issues. Subsection (f)(2)(F)
as proposed, adopted as subsection (f)(2)(E), is meant to make
clear that applicants must meet the same requirements for re-
funding issues as for new money issues.

The new section is adopted under the Texas Education Code
(TEC), Chapter 45, Subchapter |, 845.263, which authorizes the
commissioner to adopt rules necessary for the administration of
the bond credit enhancement program. TEC, §45.263, also au-
thorizes the commissioner, in adopting rules, to establish an an-
nual deadline by which a school district must pay the debt service
on bonds for which credit enhancement is provided under TEC,
Chapter 45, Subchapter |I. TEC, 8§45.261(b), authorizes the com-
missioner, in accordance with commissioner rules, to authorize
reimbursement of the Foundation School Program in a manner
other than that provided by TEC, §45.261.

The new section implements the Texas Education Code, Chapter
45, Subchapter I.

861.1038. School District Bond Enhancement Program.

(a) Statutory provision. The commissioner of education must
administer the intercept credit enhancement program for school district
bonds according to the provisions of the Texas Education Code (TEC),
Chapter 45, Subchapter 1.

(b) Definitions. The following definitions apply to the inter-
cept credit enhancement program for school district bonds.

(1) Application deadline--The last business day of the
month in which an application for a credit enhancement is filed.
Applications must be received by the Texas Education Agency (TEA)
division responsible for state funding by 5:00 p.m. on the last busi-
ness day of the month to be considered in that month’s application
processing.

(2) Average daily attendance (ADA)--Total refined average
daily attendance as defined by the TEC, 842.005.

(3) Bond order--The order adopted by the governing body
of a school district that authorizes the issuance of bonds.

(4) Combination issue--An issuance of bonds for which an
application is filed for a credit enhancement that includes both a new
money portion and a refunding portion, as permitted by the Texas Gov-
ernment Code, Chapter 1207. The eligibility of combination issues for
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the credit enhancement is limited by the eligibility of the new money
and refunding portions as defined in this subsection.

(5) Enrollment growth--Growth in student enrollment, as
defined by 8129.1025 of this title (relating to Adoption by Reference:
Student Attendance Accounting Handbook), that has occurred over the
previous five school years.

(6) Financial exigency--A determination by a school dis-
trict board of trustees that the financial condition of the district requires
a reduction in personnel, as authorized by the TEC, §21.211.

(7) Foundation School Program (FSP)--The program es-
tablished under the TEC, Chapters 41, 42, and 46, or any successor
program of state-appropriated funding for school districts in this state.

(8) New money issue--An issuance of bonds for the
purposes of constructing, renovating, acquiring, and equipping school
buildings; the purchase of property; or the purchase of school buses.
Eligibility for the credit enhancement for new money issues is limited
to the issuance of bonds authorized under the TEC, §45.003. A new
money issue does not include the issuance of bonds to purchase a
facility from a public facility corporation created by the school district
or to purchase any property that is currently under a lease-purchase
contract under the Local Government Code, Chapter 271, Subchapter
A. A new money issue does not include an issuance of bonds to
refinance any type of maintenance tax-supported debt. Maintenance
tax-supported debt includes, but is not limited to:

(A) time warrants or loans entered under the TEC,
Chapter 45, Subchapter E; or

(B) any other type of loan or warrant that is not sup-
ported by bond taxes as defined by the TEC, §45.003.

(9) Notes issued to provide interim financing--An issuance
of notes, including commercial paper notes, designed to provide short-
term financing for the purposes of constructing, renovating, acquiring,
and equipping school buildings; the purchase of property; or the pur-
chase of school buses. For notes to be eligible for the credit enhance-
ment under this section, the notes must be:

(A) issued to pay costs for which bonds have been au-
thorized at an election occurring before the issuance of the notes;

(B) approved by the Office of the Attorney General or
issued in accordance with proceedings that have been approved the
Office of the Attorney General; and

(C) refunded by bonds issued to provide long-term fi-
nancing no more than three years from the date of issuance of such
notes, provided that the date of issuance of notes will be determined by
reference to the date on which the notes were issued for capital expen-
ditures and the intervening date or dates of issuance of any notes issued
to refinance outstanding notes will be disregarded.

(10) Proposed annual debt service--Payments of principal
and interest on the outstanding bonded debt for which the enhancement
is sought scheduled to occur between September 1 and August 31 dur-
ing the fiscal year in which the credit enhancement is sought and each
fiscal year for which the credit enhancement is or would be in effect as
described in the amortization schedule for the bonded debt for which
the enhancement is sought.

(11) Refunding issue--An issuance of bonds for the pur-
pose of refunding bonds, including notes issued to provide interim
financing, that are supported by bond taxes as defined by the TEC,
845.003. Eligibility for the credit enhancement for refunding issues
is limited to refunding issues that refund bonds, including notes issued

to provide interim financing, that were authorized by a bond election
under the TEC, 8§45.003.

(12) School District Bond Enhancement Program (SD-
BEP)--The intercept program to provide credit enhancement for school
district bonds that is described by this section and established under
the TEC, Chapter 45, Subchapter I.

(13) Total debt service--Total outstanding principal and in-
terest on bonded debt.

(A) The total debt service will be determined by the cur-
rent report of the bonded indebtedness of the district as reported by the
MAC of Texas or its successor as of the date of the application dead-
line, if the district has outstanding bonded indebtedness.

(B) The total debt service does not include:

(i) the amount of debt service to be paid on the bonds
for which the credit enhancement is sought; or

(if) the amount of debt service attributable to any
debt that is no longer outstanding at the application deadline, provided
that the TEA has sufficient evidence of the discharge or defeasance of
such debt.

(C) The debt service amounts used in this calculation
for variable rate bonds will be those that are published in the final offi-
cial statement or final maturity schedule.

(c) Data sources.

(1) The following data sources will be used for purposes of
prioritization:

(A) projected ADA for the current school year as
adopted by the legislature for appropriations purposes;

(B) final property values certified by the comptroller of
public accounts, as described in the Texas Government Code, Chapter
403, Subchapter M, for the tax year preceding the year in which the
bonds will be issued. If final property values are unavailable, the most
recent projection of property values by the comptroller, as described in
the Texas Government Code, Chapter 403, Subchapter M, will be used;

(C) debt service information reported by the MAC of
Texas or its successor as of the date of the application deadline; and

(D) enrollment information reported to the Public Ed-
ucation Information Management System (PEIMS) for the five-year
time period ending in the year before the application date.

(2) The commissioner may consider adjustments to data
values determined to be erroneous or not reflective of current condi-
tions before the deadline for receipt of applications for that application
cycle.

(d) Application for the credit enhancement.

(1) Application process. Districts must apply to the com-
missioner of education for the guarantee or the credit enhancement of
eligible bonds. The district must submit, in a form specified by the
commissioner, the information required under the TEC, §45.055(b),
and this section and any additional information the commissioner may
require. The application and all additional information required by
the commissioner must be received before the application will be pro-
cessed. The application will first be considered for guarantee of eligi-
ble bonds under §33.65 of this title (relating to Bond Guarantee Pro-
gram). If Permanent School Fund (PSF) capacity has been exhausted,
the application will then be considered for credit enhancement of eligi-
ble bonds. The application must be accompanied by a fee in the amount
specified as the application fee amount in §33.65 of this title.
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(A) The fee is due at the time the application for the
guarantee or the credit enhancement is submitted. An application will
not be processed until the fee has been received in accordance with the
process prescribed by the commissioner for remitting the fee on the
application form.

(B) The fee will not be refunded to a district that:

(i) isnotapproved for the guarantee or the credit en-
hancement; or

(if) does not sell its bonds before the expiration of
its approval for the guarantee or the credit enhancement.

(C) The fee may be transferred to a subsequent applica-
tion for the guarantee or the credit enhancement by the district if the
district withdraws its application and submits the subsequent applica-
tion before the expiration of its approval for the guarantee or the credit
enhancement.

(2) Approval.

(A) Underthe TEC, 845.056, the commissioner will in-
vestigate the applicant school district’s accreditation status and finan-
cial status. A district must be accredited and financially sound to be
eligible for approval by the commissioner. The commissioner’s review
will include the following:

(i) the purpose of the bond issue;

(ii) the district’s accreditation status as defined by
897.1055 of this title (relating to Accreditation Status) in accordance
with the following:

(1) if the district’s accreditation status is Accred-
ited, the district will be eligible for consideration for the credit enhance-
ment;

(1) if the district’s accreditation status is Ac-
credited-Warned or Accredited-Probation, the commissioner will
investigate the underlying reason for the accreditation rating to
determine whether the accreditation rating is related to the district’s fi-
nancial soundness. If the accreditation rating is related to the district’s
financial soundness, the district will not be eligible for consideration
for the credit enhancement; or

() if the district’s accreditation status is Not
Accredited-Revoked, the district will not be eligible for consideration
for the credit enhancement;

(iii)  the district’s compliance with statutes and rules
of the TEA,; and

(iv) the district’s financial status and stability, re-
gardless of the district’s accreditation rating, including approval of the
bonds by the Office of the Attorney General under the provisions of
the TEC, §45.0031 and §45.005.

(B) The commissioner will grant or deny approval for
the credit enhancement based on the review described in subparagraph
(A) of this paragraph and will provide an applicant district whose appli-
cation has received or been denied approval for the credit enhancement
written notice of approval or denial. Notice of denial will include the
reasons for denial.

(e) Application processing. To facilitate prioritization of ap-
plications for the guarantee authorized under §33.65 of this title, or for
the credit enhancement authorized under this section, if the PSF ca-
pacity has been exhausted, all applications received during a calendar
month will be held until the fifteenth business day of the subsequent
month. On the fifteenth business day of each month, the commissioner
of education will announce the results of the prioritization described

in paragraph (5) of this subsection. If the PSF capacity has been ex-
hausted, the commissioner will process the application for approval for
the credit enhancement up to the available capacity of money appro-
priated for the FSP for credit enhancement under this section as of the
application deadline, subject to the requirements of this subsection.

(1) The school district may not submit an application for
a guarantee or credit enhancement before the successful passage of an
authorizing proposition.

(2) The actual credit enhancement of the bonds is subject
to the approval process prescribed in subsection (d) of this section.

(3) During those periods in which the PSF capacity has
been exhausted, the commissioner in each month of each fiscal year
will estimate the amount of funds available to make payments under the
SDBEP from the FSP through the end of the fiscal year for purposes of
providing approval for the credit enhancement of school district bonds
under this section. The commissioner will confirm that a sufficient
amount of these funds exists to enhance the credit of the bonds before
the issuance of the approval for the credit enhancement in accordance
with subsection (d)(2) of this section. The amount of funds available to
make payments under the SDBEP from the FSP is limited as described
in paragraph (4) of this subsection and does not include:

(A) Available School Fund (ASF) funds;

(B) any FSP funds designated for the facilities pro-
grams provided for under the TEC, Chapter 46;

(C) any funds designated for the charter school credit
enhancement program provided for under the TEC, Chapter 45, Sub-
chapter J; or

(D) any federal funds, including federal funds provided
by the American Recovery and Reinvestment Act of 2009.

(4) Before approving school district bonds for credit en-
hancement under the SDBEP, the commissioner must:

(A) make the determination described in paragraph (3)
of this subsection;

(B) determine that credit enhancement of the bonds will
not cause the projected debt service coming due during the remainder of
the fiscal year for bonds provided credit enhancement under this section
to exceed the lesser of:

(i) one-half of the amount of funds due to public
schools from the FSP for the final month of the current fiscal year; or

(ii) one-half of the amount of funds anticipated to be
on hand in the FSP to make payments for the final month of the current
fiscal year; and

(C) determine that the maximum annual debt service on
the bonds provided credit enhancement under this section, during any
state fiscal year, will not exceed the lesser of:

(i) one-half of the amount of funds due to public
schools from the FSP for the final month of the current fiscal year; or

(ii) one-half of the amount of funds anticipated to be
on hand in the FSP to make payments for the final month of the current
fiscal year.

(5) Credit enhancements will be awarded each month be-
ginning with the districts with the lowest property wealth per ADA un-
til the amount of funds available to make payments under the SDBEP
from the FSP reaches its net capacity to enhance bonds, as described in
paragraph (4) of this subsection. Credit enhancements will be awarded
to applicants based on the amount available to fully enhance the bond
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issue for which the credit enhancement is sought. Applications for
bond issues that cannot be fully enhanced will not receive an award.
The amount of bond issue for which the guarantee or credit enhance-
ment was requested may not be modified after the monthly application
deadline for the purposes of securing the guarantee or credit enhance-
ment during the award process.

(6) An application received after the application deadline
will be considered a valid application for the subsequent month, unless
withdrawn by the submitting district before the end of the subsequent
month.

(7) Eachdistrict that submits a valid application will be no-
tified of the application status within 15 business days of the applica-
tion deadline. If a district is awarded approval for the credit enhance-
ment as described in subsection (d)(2) of this section, the bonds must
be approved by the Office of the Attorney General within 180 days of
the date of the letter granting the approval for the credit enhancement.
The approval for the credit enhancement will expire at the end of the
180-day period. The commissioner may extend the 180-day period,
based on extraordinary circumstances, on receiving a written request
from the district before the expiration of the 180-day period.

(8) If a district does not receive a credit enhancement or
for any reason does not receive approval of the bonds from the Office
of the Attorney General within the specified time period, the district
may reapply in a subsequent month. Applications that were denied a
credit enhancement will not be retained for consideration in subsequent
months.

(9) If the bonds are not approved by the Office of the At-
torney General within 180 days of the date of the letter granting the
approval for the credit enhancement, the commissioner will consider
the application withdrawn, and the district must reapply for a credit
enhancement.

(10) Districts may not represent the bonds as approved for
credit enhancement for the purposes of pricing or marketing the bonds
before the date of the letter granting approval for the credit enhance-
ment.

(f) Eligibility.

(1) For bonds to be eligible for the credit enhancement un-
der the SDBEP:

(A) bonds must be issued in the manner provided by the
TEC, 845.054;

(B) payments of all of the principal of the bonds must
be scheduled during the first six months of the state fiscal year;

(C) the applicant school district’s lowest credit rating
from any credit rating agency may not be the same as or higher than
that of the SDBEP;

(D) the bonded debt for which the credit enhancement is
sought must be structured so that no single annual debt service payment
exceeds two times the quotient produced by dividing the total proposed
annual debt service, as defined in subsection (b)(10) of this section,
for the term of the bonds by the number of years in the amortization
schedule; and

(E) the applicant school district must agree in its appli-
cation that the total annual debt service on bonds approved for the credit
enhancement will be paid on or before August 15 of each state fiscal
year.

(2) Refunding issues must comply with the following re-
quirements to be eligible for the credit enhancement for the refunding
bonds, except that subparagraph (C) of this paragraph does not apply

to a refunding issue that provides long-term financing for notes issued
to provide interim financing.

(A) Only refunding issues as defined in subsection
(b)(11) of this section are eligible for the credit enhancement.

(B) The bonds to be refunded must have been:

(i) previously guaranteed by the PSF under the guar-
antee program authorized under §33.65 of this title or provided credit
enhancement under this section;

(ii) issued on or after November 1, 2008, and before
December 16, 2009; or

(iii) issued as notes to provide interim financing as
defined in subsection (b)(9) of this section.

(C) The district must demonstrate that issuing the re-
funding bond(s) will result in a net present value savings to the district
and that the refunding bond or bonds will not have a maturity date later
than the final maturity date of the bonds being refunded. Net present
value savings is determined by computing the net present value of the
difference between each scheduled payment on the original bonds and
each scheduled payment on the refunding bonds. Net present value sav-
ings must be computed at the true interest cost of the refunding bonds.

(D) If a district files an application for a combination
issue, the application will be treated as a single issue for the purposes
of eligibility for the guarantee or the credit enhancement. A credit en-
hancement for the combination issue will be awarded only if both the
new money portion and the refunding portion meet all of the applicable
eligibility requirements described in this subsection. The district mak-
ing the application must present data to the commissioner that demon-
strate compliance for both the new money portion of the issue and the
refunding portion of the issue.

(E) The refunding transaction must comply with the
provisions of subsection (e)(7) and (9) of this section.

(g) Limitations on access to the credit enhancement.

(1) The commissioner will limit approval for the credit en-
hancement to a district with less than the amount of annual debt service
per student in ADA or less than the amount of total debt service per
student in ADA that is specified as the limitation in 833.65 of this title
at the time of the application for a guarantee or a credit enhancement.
The limitation will not apply to school districts that have enrollment
growth, as defined in subsection (b)(5) of this section, of at least 25%,
based on PEIMS data on enrollment available at the time of application.
The annual debt service amount is the amount defined by §33.65(b)(1)
of this title. The total debt service amount is the amount defined by
subsection (b)(13) of this section.

(2) The eligibility of bonds to receive the credit enhance-
ment is limited to those new money, refunding, and combination issues
as defined in subsection (b)(8), (11), and (4), respectively, of this sec-
tion.

(h) Financial exigency. A school district that declares a finan-
cial exigency must designate the fiscal year to which the exigency ap-
plies. A state of financial exigency expires at the end of that fiscal year
unless renewed or may be terminated by action of the board of trustees
at any time before the end of the fiscal year.

(1) Declaration for current fiscal year.

(A) Application for credit enhancement of new money
issue. The commissioner will deny approval of an application for the
credit enhancement of a new money issue if the applicant school dis-
trict has declared a state of financial exigency for the district’s current
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fiscal year. The denial of approval will be in effect for the duration of
the applicable fiscal year unless the district can demonstrate financial
stability.

(B) Approval granted before declaration. If in a given
district’s fiscal year the commissioner grants approval for the credit en-
hancement of a new money issue and the school district subsequently
declares a state of financial exigency for that same fiscal year, the dis-
trict must immediately notify the commissioner and may not offer the
bonds for sale unless the commissioner determines that the district may
proceed.

(C) Application for credit enhancement of refunding is-
sue. The commissioner will consider an application for the credit en-
hancement of a refunding issue that meets all applicable requirements
specified in this section even if the applicant school district has declared
a state of financial exigency for the district’s current fiscal year. In ad-
dition to fulfilling all applicable requirements specified in this section,
the applicant school district must also describe, in its application, the
reason financial exigency was declared and how the refunding issue
will support the district’s financial recovery plan.

(2) Declaration in a previous fiscal year. An applicant
school district that declared a state of financial exigency in a previous
district fiscal year but that has not declared such a state for the district’s
current fiscal year will not be considered to be in a state of financial
exigency for the purposes of this section.

(i) Defeasance. The credit enhancement will be completely
removed when bonds provided credit enhancement under this section
are defeased, and such a provision must be specifically stated in the
bond resolution. If bonds provided credit enhancement under this sec-
tion are defeased, the district must notify the commissioner in writing
within ten calendar days of the action.

(j) Payments. For purposes of the provisions of the TEC,
Chapter 45, Subchapter 1, matured principal and interest payments
are limited to amounts due on bonds provided credit enhancement
under this section at scheduled maturity, at scheduled interest payment
dates, and at dates when bonds are subject to mandatory redemption,
including extraordinary mandatory redemption, in accordance with
their terms. All such payment dates, including mandatory redemption
dates, must be specified in the order or other document pursuant to
which the bonds initially are issued. Without limiting the provisions
of this subsection, payments attributable to an optional redemption or
a right granted to a bondholder to demand payment upon a tender of
such bonds in accordance with the terms of the bonds do not constitute
matured principal and interest payments.

(k) Credit enhancement restrictions. The credit enhancement
provided for eligible bonds in accordance with the provisions of the
TEC, Chapter 45, Subchapter I, is restricted to matured bond principal
and interest. The credit enhancement does not extend to any obligation
of adistrict under any agreement with a third party relating to bonds that
is defined or described in state law as a "bond enhancement agreement"
or a "credit agreement," unless the right to payment of such third party
is directly as a result of such third party being a bondholder.

(I) Notice of failure or inability to pay. A school district that
has determined that it is or will be unable to pay maturing or matured
principal or interest on a bond for which credit enhancement is pro-
vided under this section must immediately, but not later than the tenth
business day before maturity date, notify the commissioner.

(m) Payment from intercepted funds.

(1) Immediately after the commissioner receives the notice
described in subsection (l) of this section, the commissioner will in-
struct the comptroller to transfer to the district’s paying agent from the

amount of funds available to make payments under the SDBEP from
the FSP, as identified by the commissioner, the amount necessary to
pay the maturing or matured principal or interest.

(2) Immediately after receipt of the funds for payment of
the principal or interest, the paying agent must pay the amount due.

(3) The procedures described in paragraphs (1) and (2) of
this subsection apply to each payment of principal or interest on bonds
as the payment becomes due until the bonds mature or are defeased
according to state law.

(4) If, as a result of payments made under this subsection,
there is insufficient money to fully fund the FSP, the commissioner
will, to the extent necessary, reduce each school district’s foundation
school fund allocations, other than any portion appropriated from the
ASF, in the same manner provided by the TEC, 842.253(h), for a case
in which school district entitlements exceed the amount appropriated.
The following fiscal year, the commissioner will increase each school
district’s entitlement under the TEC, 842.253, by an amount equal to
the reduction under this paragraph.

(5) A payment made under this subsection by the state on
behalf of a school district of funds the district owes on bonds for which
credit enhancement is provided under this section creates a repayment
obligation of the district to the state regardless of the maturity date of,
or any payment of interest on, the bonds.

(6) This subsection does not create a debt of the state under
the Texas Constitution or, except to the extent provided by this section,
create a payment obligation.

(n) Bonds not accelerated on failure to pay. If a school district
fails to pay principal or interest on a bond for which credit enhancement
is provided under this section when the amount matures, other amounts
not yet mature are not accelerated and do not become due by virtue of
the district’s failure to pay amounts matured.

(0) Reimbursement of FSP. If payment from the money ap-
propriated to the FSP is made on behalf of a school district, the school
district must reimburse the amount of the payment in accordance with
the requirements of the TEC, §45.261.

(p) Repeated failure to pay. If a total of two or more payments
are made under the guarantee program authorized under §33.65 of this
title or the SDBEP on the bonds of a school district, the commissioner
will take action in accordance with the provisions of the TEC, §45.262.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,
2011.

TRD-201100620

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Effective date: March 7, 2011

Proposal publication date: October 29, 2010
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19 TAC 861.1039

The Texas Education Agency (TEA) adopts new §61.1039, con-
cerning open-enrollment charter school facilities credit enhance-
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ment. The section is adopted with changes to the proposed text
as published in the October 8, 2010, issue of the Texas Register
(35 TexReg 9015). The adopted new section allows the commis-
sioner to implement and administer the provisions of the Texas
Education Code (TEC), Chapter 45, Subchapter J, as added by
Section 75 of House Bill 3646, 81st Texas Legislature, 2009,
which allows for the establishment of an open-enrollment char-
ter school facilities credit enhancement program.

Section 75 of House Bill 3646, 81st Texas Legislature, 2009,
added the TEC, Chapter 45, Subchapters | and J. Subchapter
J allows for the establishment of a charter school facilities credit
enhancement program to help charter holders obtain financing
to purchase, repair, or renovate real property for facilities. The
TEC, 845.308, requires the commissioner to adopt rules to ad-
minister the program if the commissioner establishes the pro-
gram.

The adopted new 19 TAC 861.1039 sets out the statutory provi-
sions for the credit enhancement program, provides definitions,
and explains the requirements of and policies related to the pro-
gram’s application and approval process. The adopted new rule
also provides limitations on access to the program and explains
program payment conditions and restrictions.

The following technical corrections were made to the rule at
adoption. The term "existing annual debt service" was changed
to "annual debt service" in subsection (b)(2)(A). The definition for
"existing annual debt service" in subsection (b)(10) as proposed
was deleted, as after the technical correction to subsection
(b)(2)(A) was made, the term "existing annual debt service" no
longer appeared elsewhere in the rule. Subsequent subsections
and references to these subsections were renumbered accord-
ingly. Finally, in a technical correction in response to public
comment, the term "annual debt service" was replaced with the
term "proposed annual debt service" in the second sentence of
subsection (b)(19) as proposed, adopted as subsection (b)(18).

The following changes were made at adoption in response to
public comment.

The definition for "annual debt service" in subsection (b)(2) was
modified to reflect that another entity would be issuing bonds on
behalf of the charter holder and to provide for privately placed
bonds that do not have a final official statement.

The definition for "bond resolution” in subsection (b)(6) was mod-
ified to specify that the resolution is adopted by the governing
body of an issuer of debt for the benefit of a charter holder in-
stead of by the governing body of the charter holder.

The definition for "combination issue" in subsection (b)(7) was
modified to reference both the TEC, Chapter 53, and the Texas
Government Code, Chapter 1207.

The definition for "new money issue" in subsection (b)(13) as pro-
posed, adopted as subsection (b)(12), was modified to reference
the term "educational facility," as defined in the TEC, §53.02, in-
stead of the term "instructional facility," as defined in the TEC,
§46.001.

The definition for "refunding issue" in subsection (b)(20) as pro-
posed, adopted as subsection (b)(19), was modified to reference
both the TEC, Chapter 53, and the Texas Government Code,
Chapter 1207.

Subsection (¢)(2) was modified to provide for charter schools that
have not yet received an academic accountability rating or ac-
creditation rating because they are in their first year of operation.

Subsection (d)(1)(B) was modified to make provisions for char-
ter schools that have not yet received an accreditation rating be-
cause they are in their first year of operation.

Subsection (d)(1)(G) was modified to replace the term "com-
plaints" with the term "formal complaints.”

Subsection (d)(3) was modified to specify that the lien would be
released insofar as the enhanced bonds were concerned but that
the property would be presumed to be public property under the
TEC, §12.128, and would remain so.

The debt service coverage ratio specified in subsection (e)(1)
was changed from "1.25" to "at least 1.20."

Subsection (f)(3)(A) as proposed was deleted. Subsequent sub-
sections were relettered accordingly.

In subsection (f)(3)(B) as proposed, adopted as subsection
(H(3)(A), the term "present value savings" was changed to "net
present value savings."

A reference in subsection (f)(4) as proposed to debt issued "by"
charter holders was changed to a reference to debt issued "for
the benefit" of charter holders.

Subsection (g)(3) was modified to provide for notice to be pro-
vided in writing and for a notice of denial of approval that includes
the reasons for the denial.

Subsection (g)(4)(B) was modified to reflect that another entity
would be issuing bonds on behalf of the charter holder.

A charter holder that wishes to receive the credit enhancement
for its bonds must submit an application for the enhancement
that includes the following: the name of the charter holder and
the principal amount of the bonds to be issued; the name and
address of the charter holder’s paying agent for those bonds;
and the maturity schedule, estimated interest rate, and date of
the bonds. An applicant charter holder must also submit any ad-
ditional information related to the bonds that the commissioner
specifically requests to make an approval determination. A char-
ter holder that applies for credit enhancement of refunding bonds
must provide evidence that issuing the refunding bonds will re-
sult in a net present value savings and that the refunding bonds
do not have a maturity date later than the final maturity date of
the bonds being refunded.

A charter holder that receives initial credit enhancement ap-
proval must provide a written notice by facsimile or email to
the TEA two business days before issuing a preliminary official
statement (POS) for the bonds that are eligible for the credit
enhancement or two business days before soliciting investment
offers, if the bonds will be privately placed without the use of a
POS.

A charter holder that then receives confirmation from the TEA
that program capacity continues to be available must provide
written notice to the TEA of the placement of an agenda item on
a meeting of the bond issuer’s board of directors to approve the
bond sale no later than two business days before the meeting. If
the bond sale is to be completed pursuant to a delegation by the
charter holder to a pricing officer or committee, notice must be
given no later than two business days before the execution of a
bond purchase agreement by such pricing officer or committee.

A charter holder that has bonds approved for the credit enhance-
ment issued on its behalf must have its independent auditor con-
firm in the charter holder’s annual financial report that bond funds
have been used in accordance with the purpose specified in the
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application. This data collection requirement will be added to the
Financial Accountability System Resource Guide.

The adopted rule action has no locally maintained paperwork
requirements.

The TEA determined that there is no direct adverse economic
impact for small businesses and microbusinesses; therefore,
no regulatory flexibility analysis, specified in Texas Government
Code, §2006.002, is required.

The public comment period on the proposal began October 8,
2010, and ended November 8, 2010. Following is a summary
of the public comments received and the corresponding agency
responses.

Comment: Two bond counsels and the Texas Charter Schools
Association (TCSA) commented that the rule should be revised
to allow credit enhancement of bonds as well as other obliga-
tions. The commenters stated that the statute authorizing the
issuance of charter school obligations, Texas Education Code
(TEC), Chapter 53, authorizes the issuance of bonds and other
obligations and that the credit enhancement program’s autho-
rizing statute uses the term "obligations," indicating legislative
intent to include obligations other than bonds. One bond coun-
sel asked that a definition be added for the term "debt" and that
this definition include bonds or other obligations issued under the
TEC, Chapter 53.

Agency Response: The agency disagrees with the comment and
has maintained the rule provisions that specify the type of debt
eligible for enhancement as proposed. Because these rule pro-
visions have been maintained as proposed, adding a definition
of the term "debt" as described by one commenter is unneces-
sary.

While the wording of the authorizing statute would allow for a
credit enhancement program that permitted enhancement of
obligations other than bonds, the statute does not require it.
Creation of a credit enhancement program for charter schools
is at the commissioner of education’s discretion. Debt eligible
for credit enhancement has been limited to bonds because
bond issues are reviewed by the Office of the Attorney General,
whereas other types of debt instruments are not. The agency
does not have the resources or personnel to evaluate the
soundness of other obligations not reviewed by the Office of
the Attorney General. The agency may consider amending the
rule to allow for enhancement of obligations other than bonds in
the future after evaluating how well the program is working with
eligible debt limited to bonds.

Additionally, in stakeholder meetings held during the drafting
of the proposed rule language, the agency specifically asked
for proposals for accommodating bond issuances that would
be structured similarly to loans and would be privately placed.
Nothing in the rule provisions as proposed would prevent such
issuances.

Finally, the TEC, 8§45.302, states that the commissioner "may
adopt a structure and procedures for the program that are sub-
stantially similar to the structure and procedures for the credit
enhancement for school district bonds under Subchapter I" of
the TEC, Chapter 45. In accordance with this provision and the
proposed rules for the school district credit enhancement pro-
gram (School District Bond Enhancement Program [SDBEP]),
debt eligible for credit enhancement has been limited to bonds
for the time being.

Comment: A bond counsel commented that the definitions for
"annual debt service" and "existing annual debt service" should
be modified to provide that the principal and interest amounts
used be those amounts certified by the charter holder instead of
the amounts reported by the Municipal Advisory Council (MAC)
of Texas or its successor. The commenter stated that the change
was necessary because the debt reported to the MAC would be
the debt of the conduit issuer, which might mean that multiple
reports would need to be obtained (if a charter holder had used
multiple conduit issuers), and because private placements would
not necessarily be reported to the MAC.

Agency Response: The agency disagrees with the comment and
has maintained the definition for "annual debt service" as pro-
posed. Its provisions are similar to those included in the pro-
posed rules for the SDBEP, which provide that the debt service
amounts used will be those reported to the MAC of Texas. The
agency understands that the debt reported to the MAC of Texas
will be the debt of the conduit issuer, and the agency will ad-
dress this consideration in the program application by requiring
the applicant to specify the conduit issuer. The agency will also
address this consideration through communication with the MAC
of Texas. Regarding the comment about private placements, be-
cause the rule provisions do specify that the principal and inter-
est amounts to be used are those reported to the MAC, if a char-
ter holder chooses to use a private placement, the charter holder
must ensure that debt service payment information is reported
to the MAC of Texas. In a technical correction, the definition for
"existing annual debt service" in subsection (b)(10) as proposed
has been deleted, as the term is not used in the rule.

Comment: A bond counsel commented that several provisions
in the rule that suggest the charter holder would itself be issu-
ing debt should be modified to reflect that another entity would
be issuing debt on behalf of the charter holder. Specifically, the
commenter stated that the definitions for "annual debt service"
in subsection (b)(2) and "existing annual debt service" in sub-
section (b)(10) should be modified to strike the phrase "if the
open-enrollment charter holder has outstanding bonded indebt-
edness," as technically this debt would be the debt of the conduit
issuer. The commenter stated that the definition for "bond res-
olution" in subsection (b)(6) should be modified to specify that
the resolution is adopted by the governing body of an issuer of
debt for the benefit of a charter holder instead of by the govern-
ing body of the charter holder. The commenter also stated that a
reference in subsection (f)(4) to debt issued "by" charter holders
should be changed to a reference to debt issued "for the benefit"
of charter holders and that similar changes be made in subpara-
graph (g)(4)(B) to clarify that the charter holder is not the entity
that would actually issue the debt.

Agency Response: The agency agrees and has modified sub-
sections (b)(2) and (6), (f)(4), and (g)(4)(B) to reflect that another
entity would be issuing bonds on behalf of the charter holder. In
a technical correction, the definition for "existing annual debt ser-
vice" in subsection (b)(10) as proposed has been deleted, as the
term is not used in the rule.

Comment: A bond counsel commented that the definitions for
"annual debt service" and "existing annual debt service" should
be modified to specify that debt service amounts for variable rate
bonds without official statements would be determined on a his-
torical average or by some other means. The commenter stated
that some provision had to be made for variable rate bonds with-
out official statements.

36 TexReg 1500 March 4, 2011 Texas Register



Agency Response: The agency provides the following clarifica-
tion about final official statements. Whether bonds have a final
official statement does not depend on the type of interest rate
(variable or fixed) but instead depends on whether the bonds
are privately placed.

The agency agrees that some provision should be made for pri-
vately placed bonds that do not have a final official statement and
has modified the definition for "annual debt service" in subsec-
tion (b)(2) accordingly. In a technical correction, the definition for
"existing annual debt service" in subsection (b)(10) as proposed
has been deleted, as the term is not used in the rule.

Comment: A bond counsel commented that the definition for "an-
nual debt service" should be modified to specify that debt service
amounts for variable rate bonds without official statements would
be determined on the actual basis of the amounts paid during the
preceding fiscal year.

Agency Response: The agency agrees that some provision
should be made for privately placed bonds that do not have
a final official statement but has made a different modification
from the one suggested. The agency has made provision for
bonds that do not have a final official statement by adding the
phrase "or final maturity schedule" to the definition for "annual
debt service" in subsection (b)(2)(B).

Comment: A bond counsel commented that, in the definitions for
"annual debt service," "existing annual debt service," and "pro-
posed annual debt service," the provisions relating to payments
into a sinking fund should be modified to allow for the charter
holder itself to maintain the sinking fund.

Agency Response: The agency disagrees with the comment and
has maintained the definitions for "annual debt service" and "pro-
posed annual debt service" as proposed, as these provisions
provide the greatest security for the Foundation School Program
(FSP). The agency will consider modifying these provisions in
the next four-year review of the rule required under Texas Gov-
ernment Code, §2001.039. In a technical correction, the defi-
nition for "existing annual debt service" in subsection (b)(10) as
proposed has been deleted, as the term is not used in the rule.

Comment: A bond counsel commented that the rule should be
revised to include a definition for balloon debt and to exclude
such debt in the definition of "maximum annual debt service"
in proposed subsection (b)(12), stating that the rule needed to
make provisions for such debt.

Agency Response: The agency provides the following clarifica-
tion. The rule’s provisions as proposed already address balloon
debt as it would affect debt for which the enhancement is sought,
in that subsection (d)(2)(B) provides that a charter holder may
not receive initial approval for the credit enhancement if the debt
to be enhanced is structured to "balloon.”

Consistency requires the agency to consider all payments of
principal and interest in the same way. The agency will use the
maximum annual debt service amount to calculate the charter
holder’s debt service coverage ratio. To be useful, this calcula-
tion must reflect the actual debt service to be paid by the charter
holder.

Comment: A bond counsel asked how the bond resolution spec-
ified in subsection (b)(6) would be used.

Agency Response: The agency provides the following clarifica-
tion. In the rule as proposed, the bond resolution is referenced
only in subsections (b)(6) and (h). Subsection (h) specifies that

the bond resolution must specifically state that the credit en-
hancement is completely removed when debt approved for credit
enhancement is defeased.

Comment: A bond counsel commented that the part of the defi-
nition for "combination issue" in subsection (b)(7) that references
refunding bonds should be modified to reference the TEC, Chap-
ter 53, instead of the Texas Government Code, Chapter 1207.
The commenter stated that, generally, refunding bonds are is-
sued under the TEC, Chapter 53, and not under the Texas Gov-
ernment Code, Chapter 1207.

Agency Response: The agency agrees with the commentin part.
Because the refunding bonds may be issued under the TEC,
Chapter 53, or the Texas Government Code, Chapter 1207, the
agency has modified the definition in subsection (b)(7) to refer-
ence both chapters. The definition for "refunding issue" in sub-
section (b)(20) as proposed, adopted as subsection (b)(19), has
been similarly modified.

Comment: A bond counsel commented that the calculation of
debt service coverage ratio included in subsection (b)(8) should
be modified to include the following items in the numerator: 1)
any capital expenditures expensed in the income statement and
2) other noncash items.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. The nu-
merator already includes depreciation expenses, which partially
include capital expenditures expensed. Explicitly including all
capital expenditures expensed would require the agency to de-
termine ownership of assets, which the agency does not have
the resources to do. Also, the agency would not be able to verify
capital expenditures expensed and other noncash items through
the charter holder’s audited financial statements, as it will be able
to for the items specified in the definition as proposed.

Comment: A bond counsel commented that the definition for
"new money issue" in subsection (b)(13) as proposed should be
modified to reference the term "educational facility," as defined
in the TEC, 853.02, instead of the term "instructional facility," as
defined in the TEC, §46.001.

Agency Response: The agency agrees and has modified the
definition in subsection (b)(13) as proposed, adopted as subsec-
tion (b)(12), accordingly.

Comment: The TCSA commented that, in the definition of "pro-
posed annual debt service" in subsection (b)(19) as proposed,
the phrase "by an open-enrollment charter school and" should
be added after the first occurrence of the phrase "is sought.”

Agency Response: The agency disagrees with the comment and
has maintained the referenced provision as proposed. The con-
text of the rule makes it clear which entity is seeking the credit en-
hancement. Adding the phrase would make the definition more
cumbersome.

Comment: A bond counsel commented that, in the definition
of "proposed annual debt service" in subsection (b)(19) as pro-
posed, the beginning of the second sentence should be changed
to read "Proposed annual debt service includes..." instead of
"Annual debt service includes...."

Agency Response: The agency agrees and has made this tech-
nical correction to the definition adopted as subsection (b)(18).

Comment: A bond counsel commented that the definition of "re-
funding issue" in subsection (b)(20) as proposed should be mod-
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ified to include debt not previously approved by the Office of the
Attorney General.

Agency Response: The agency disagrees with the comment. As
stated in the response to the first comment, the agency intends
to maintain as proposed those rule provisions that limit the type
of debt eligible for the enhancement to bonds. Allowing the en-
hancement of bonds that refund debt that was previously issued
but not approved by the Office of the Attorney General would be
detrimental to the stability and integrity of the credit enhance-
ment program.

Comment: A bond counsel commented that the requirement that
a charter holder agree in its application that the debt for which the
enhancement is sought would be an obligation of all entities un-
der common control of the charter holder, as specified in subsec-
tion (c)(1)(C), should be deleted from the rule. The commenter
stated that the minimum debt service coverage ratio specified in
the rule provided enough protection for the agency in the event
of default.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. The re-
quirement provides additional protection by allowing the recov-
ery of funds from any entity under control of the charter holder in
the event of default and prevents a charter holder from moving
assets between entities to avoid its financial responsibilities.

Comment: The TCSA and a bond counsel commented that a
definition of the term "high-risk grantee" should be added to the
rule to clarify which charter holders are eligible to apply under
subsection (c)(1)(D), which states that a charter holder must "not
be considered a high-risk grantee by the TEA office responsible
for planning, grants, and evaluation." The TCSA requested that
a definition of "high-risk grantee" that appeared in earlier drafts
of the rule be reinserted.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. The phrase
"considered a high-risk grantee by the TEA office responsible for
planning, grants, and evaluation” provides charter holders with
enough information to determine their eligibility to apply for the
credit enhancement. Also, a charter holder that is considered
a high-risk grantee by the TEA office responsible for planning,
grants, and evaluation will have received notification of its status
from that office.

Comment: The TCSA commented that subsection (c)(2) should
be modified to make provisions for charter schools that are ex-
empt from academic accountability ratings and to specify that
only final academic accountability ratings are to be considered.

Agency Response: The agency agrees that provisions should
be made for charter schools that have not yet received an aca-
demic accountability rating because they are in their first year of
operation and has modified subsection (c)(2) accordingly. The
agency disagrees that certain charter schools are exempt since
all charters are subject to accountability requirements specified
under the TEC, Chapter 39. In addition, the agency disagrees
with the need to clarify that the academic accountability rating
should be specified as final. If the charter school receives a
higher academic accountability rating as a result of a granted
appeal, the rating would be updated at the completion of the ap-
peals process.

Comment: A bond counsel commented that subsections (c)(2),
(d)(1), and (d)(1)(B)(i) should be modified to make provisions
for charter schools that are not yet rated with an accreditation

rating or an academic accountability rating. The commenter also
stated that the term "Accredited" should be changed to "at least
Accredited" in subsection (d)(1)(B)(i).

Agency Response: The agency agrees with the comment that
provisions should be made for charter schools that have not yet
received an academic accountability rating or accreditation rat-
ing because they are in their first year of operation and has mod-
ified subsections (c)(2) and (d)(1) accordingly. Also, the agency
provides the following clarification regarding the request to add
the phrase "at least." It is not necessary to state "at least Accred-
ited" in subsection (d)(1)(B)(i) as there is no accreditation rating
higher than Accredited.

Comment: The TCSA commented that the rule should explicitly
state that the list of items for review provided in subsection (d)(1)
is an exhaustive list of the criteria the commissioner will consider.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. The pur-
pose of the review is to protect the financial integrity of the FSP,
and to add the requested statement could weaken the agency’s
ability to do that. Also, the SDBEP and Bond Guarantee Pro-
gram rules, which contain similar lists of items for review by the
commissioner before application approval, do not include such
statements.

Comment: The TCSA commented that the list of items for re-
view provided in subsection (d)(1) should be modified to include
the charter holder’s Financial Integrity Rating System of Texas
(FIRST) rating and its financial solvency review. The commenter
stated that perhaps these precise criteria could replace the more
general criteria specified in subsection (d)(1)(C), (E), and (G).
The commenter added that the criteria in subsection (d)(1)(C),
(E), and (G) were too broadly worded.

Agency Response: The agency disagrees with the comment
and has maintained the referenced provisions as proposed.
The specific criteria the commenter suggests adding are already
included within the broader criteria provided in subsection
(d)(1)(C) and (E). The broad criteria provided in this subsection
will allow the agency to more thoroughly evaluate applicants
and to guard against approving applicants that may later default,
protecting the financial integrity of the FSP.

Comment: A bond counsel commented that subsection (d)(1)(D)
should be modified to specify whether "audit" refers to an agency
audit or an audit by an independent auditor.

Agency Response: The agency disagrees that the subsection
should be modified to specify a particular type of audit and has
maintained language as published as proposed. The agency
considers audit history to include all audits, including those con-
ducted by the agency and by any other party.

Comment: A bond counsel commented that subsection (d)(1)(G)
should be modified to specify "formal complaints made to the
TEA" instead of simply "complaints."

Agency Response: The agency agrees with the comment in
part. Subsection (d)(1)(G) has been modified to replace the
term "complaints" with the term "formal complaints.” The phrase
"made to the TEA" has not been added, as the commissioner’s
review may consider formal complaints made to entities other
than the agency.

Comment: A bond counsel commented that subsection (d)(2)(A)
should be modified to explicitly provide for charter holders that
do not have credit ratings.
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Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. If a charter
holder does not have a credit rating, then the criterion specified
in subsection (d)(2)(A) will simply not apply.

Comment: A bond counsel commented that subsection (d)(2)(B)
should be modified to provide that only debt service payments
that are enhanced would be included in the calculation specified
in the subparagraph. The commenter also asked that the ref-
erence to proposed annual debt service be modified to remove
the word "annual" and to remove the reference to the definition
provided in subsection (b).

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. If a spe-
cific bonded debt is approved for credit enhancement, then all
debt service payments for that debt, as described in the amor-
tization schedule, would be considered enhanced. "Proposed
annual debt service," as defined in proposed subsection (b)(19),
adopted as subsection (b)(18), includes yearly principal and in-
terest for all years described in the amortization schedule.

Comment: A bond counsel commented that subsection (d)(3)
should be modified to specify what form the lien referenced
would take and to delete language providing for circumstances
in which the owner of the property is an entity other than the
charter holder. The commenter also asked that the subpara-
graph be rewritten to remove a wordy phrase.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. Itis neces-
sary to explicitly provide for circumstances in which the charter
holder is not the owner of the property. Also, the phrase the
commenter requested to delete is necessary to provide an an-
tecedent for a later reference to "the property." The agency will
consider providing the lien as a figure within the rule in the future.

Comment: A bond counsel commented that subsection (d)(3)
should be modified to specify that the lien would end and be
released on the payment or defeasance of the enhanced bonds.

Agency Response: The agency agrees with the comment in part
and has modified subsection (d)(3) to specify that the lien would
be released insofar as the enhanced bonds were concerned but
that the property would be presumed to be public property under
the TEC, §12.128, and would remain so.

Comment: The TCSA commented that the rule should include a
provision requiring the commissioner to provide written notice
to an applicant after an approval decision is made, similar to
the provision included in the proposed rules for the SDBEP. The
commenter added that the provision should also require notice
to be provided if approval is denied and that the notice should
state the reasons for denial.

Agency Response: The agency provides the following clarifica-
tion. The rule already contains, in subsection (g)(3), notification
provisions similar to those in the proposed rules for the SDBEP.
The agency agrees that this subsection should provide for notice
to be provided in writing and for a notice of denial of approval
that includes the reasons for the denial. The agency has modi-
fied subsection (g)(3) accordingly.

Comment: The TCSA and a bond counsel commented that the
projected debt service coverage ratio specified in subsection
(e)(1) should be changed from 1.25 to 1.20. The TCSA stated
that the ratio 1.20 is the industry standard and that using this
ratio would allow more schools to qualify for the enhancement.
The bond counsel stated that 1.20 is a more reasonable ratio

and also commented that the term "not less than" should be in-
serted before the ratio.

Agency Response: The agency agrees with the comment and
has modified subsection (e)(1) accordingly.

Comment: A bond counsel asked that the wording of subsection
(e)(1) and (3) be modified and that the order of the cross refer-
ences in subsection (e)(2) be changed to numerical order.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. Subsection
(e)(1)-(3) is clear as written. The agency provides the following
clarification regarding the order of the cross references listed in
subsection (e)(2). The cross references appear in the order that
the corresponding terms are listed, and the word "respectively"
appears after the list of cross references for that reason.

Comment: A bond counsel commented that subsection (f)(3)(A)
as proposed should be deleted, stating that it is redundant.

Agency Response: The agency agrees that the subsection is re-
dundant, as its provisions are already included in subsection (d),
which specifies the criteria to be met for initial approval, regard-
less of whether the bond issue is a combination, new money, or
refunding issue. The agency has deleted subsection (f)(3)(A) as
proposed.

Comment: A bond counsel commented that subsection (f)(3)(A)
as proposed should be modified to clarify that the charter school
referenced is the charter school benefiting from the issuance of
the debt.

Agency Response: In response to another comment, the agency
has deleted subsection (f)(3)(A) as proposed because it was re-
dundant.

Comment: Two bond counsels commented that, in subsection
(H(3)(B) as proposed, the requirement that refunding bonds not
have a maturity date later than that of the bonds being refunded
should be deleted. However, one of the bond counsels also pro-
vided a suggested revised version of the subsection that still in-
cluded the requirement.

Agency Response: The agency disagrees with the comments
and has maintained language as published as proposed. The
proposed rules for the SDBEP and the rules for the Bond
Guarantee Program include this same requirement. The TEC,
§45.302(b), requires that the structure and procedures for both
the Charter School Bond Enhancement Program (CSBEP) and
the SDBEP be "substantially similar."

Comment: A bond counsel commented that, in subsection
(H(3)(B) as proposed, the term "present value savings" should
be changed to "net present value savings."

Agency Response: The agency agrees with the comment and
has made this change in subsection (f)(3)(B) as proposed,
adopted as subsection (f)(3)(A).

Comment: A bond counsel commented that subsection (f)(3)(D)
as proposed should be deleted as it references requirements that
are not specifically related to refunding issues.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. While the
requirements referenced do not specifically mention refunding
issues, they do apply to refunding issues. Subsection (f)(3)(D)
as proposed, adopted as subsection (f)(3)(C), is meant to make
clear that applicants must meet the same requirements for re-
funding issues as for new money issues.
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Comment: A bond counsel commented that subsection (f)(6),
which describes application prioritization, should be deleted.
The commenter stated that the prioritization criteria penalize
those charters that have already issued debt.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. Some type
of prioritization method is required if demand exceeds program
capacity. The agency believes that prioritizing applications from
charter holders that have not previously had bonds issued is a
fair prioritization method.

Comment: A bond counsel asked whether the term "bonds" that
appears in subparagraph (f)(6)(A), referred to only bonds previ-
ously enhanced through the program.

Agency Response: The agency provides the following clarifica-
tion. The term "bonds" refers to any bonds, not only those pre-
viously enhanced.

Comment: A bond counsel commented that subsection (h)
should be modified to reference the trust agreement, stating
that most debt is issued pursuant to a trust agreement, which is
where defeasance provisions would appear.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. Because
only bonds are eligible for the credit enhancement, it is not nec-
essary to reference trust agreements in addition to bond resolu-
tions.

Comment: The TCSA commented that the consequence for fail-
ure to comply with statute or rules or for misrepresentations on
the program application specified in subsection (l) is too strin-
gent and that the subsection should be deleted. The commenter
stated that the subsection’s provisions could decrease investors’
confidence in the program and that the state’s financial interest is
already adequately protected by the statutorily required lien and
the agency’s authority to recoup payments made by withholding
funding.

Agency Response: The agency disagrees with the comment and
has maintained language as published as proposed. Stringent
consequences are necessary to protect the integrity of the FSP.
Also, because the enhancement may not be removed from the
bonds once granted, the provisions in subsection (I) do not jeop-
ardize investor confidence in the credit enhancement program.

The new section is adopted under the Texas Education Code,
Chapter 45, Subchapter J, §45.302 and §45.308, which autho-
rize the commissioner to adopt rules to establish and administer
the open-enrollment charter school facilities credit enhancement
program. TEC, 845.303, authorizes the commissioner, in adopt-
ing rules under TEC, 845.302, to limit participation in the program
to open-enrollment charter schools that meet standards estab-
lished by the commissioner, including standards for financial sta-
bility, compliance with applicable state and federal program re-
quirements, and student academic performance.

The new section implements the Texas Education Code, Chapter
45, Subchapter J.

§61.1039. Open-Enrollment Charter School Bond Enhancement
Program.

(a) Statutory provision. The commissioner of education must
administer the open-enrollment charter school facilities credit enhance-
ment program according to the provisions of the Texas Education Code
(TEC), Chapter 45, Subchapter J.

(b) Definitions. The following definitions apply to the open-
enrollment charter school facilities credit enhancement program.

(1) Amortization expense--The annual expense of any debt
and/or loan obligations.

(2) Annual debt service--Payments of principal and inter-
est on outstanding bonded debt scheduled to occur between September
1 and August 31 during a fiscal year as reported by the Municipal Ad-
visory Council (MAC) of Texas or its successor, if the open-enrollment
charter holder is responsible for outstanding bonded indebtedness.

(A) The annual debt service will be determined by the
current report of the bonded indebtedness of the open-enrollment char-
ter holder as reported by the MAC of Texas or its successor as of the
date of the application deadline.

(B) The debt service amounts used in this calculation
for variable rate bonds will be those that are published in the final offi-
cial statement or final maturity schedule.

(C) Annual debt service includes required payments
into a sinking fund as authorized under 26 United States Code (USC)
854A(d)(4)(C), provided that the sinking fund is maintained by a
trustee or other entity approved by the commissioner that is not under
the control or common control of the charter holder.

(3) Application deadline--The last business day of the
month in which an application for a credit enhancement is filed.
Applications must be received by the Texas Education Agency (TEA)
division responsible for state funding by 5:00 p.m. on the last busi-
ness day of the month to be considered in that month’s application
processing.

(4) Average daily attendance (ADA)--Total refined average
daily attendance as defined by the TEC, §42.005.

(5) Board resolution--The resolution adopted by the gov-
erning body of an open-enrollment charter holder that:

(A) requests credit enhancement of bonds through the
Open-Enrollment Charter School Bond Enhancement Program; and

(B) authorizes the charter holder’s administration to
pursue bond financing.

(6) Bond resolution--The resolution authorizing the is-
suance of bonds adopted by the governing body of an issuer of bonds
for the benefit of an open-enrollment charter holder.

(7) Combination issue--An issuance of bonds for which an
application is filed for a credit enhancement that includes both a new
money portion and a refunding portion, as permitted by the TEC, Chap-
ter 53, or the Texas Government Code, Chapter 1207. The eligibility
of combination issues for the credit enhancement is limited by the el-
igibility of the new money and refunding portions as defined in this
subsection.

(8) Debt service coverage ratio--A measure of an open-en-
rollment charter holder’s ability to pay interest and principal with cash
generated from current operations. The debt service coverage ratio (to-
tal debt service coverage on all long-term capital debt) equals the ex-
cess of revenues over expenses plus interest expense plus depreciation
expense plus amortization expense, all divided by maximum annual
debt service. The calculation can be expressed as: (Excess of revenues
over expenses + interest expense + depreciation expense + amortiza-
tion expense) / Maximum annual debt service.

(9) Depreciation expense--The audited amount of depreci-
ation that was expensed during the fiscal period.
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(10) Foundation School Program (FSP)--The program es-
tablished under the TEC, Chapters 41, 42, and 46, or any successor
program of state appropriated funding for school districts in the state
of Texas.

(11) Maximum annual debt service--As of any date of cal-
culation, the highest annual debt service requirements with respect to
all outstanding debt for any succeeding fiscal year.

(12) New money issue--An issuance of revenue bonds for
the purposes of the purchase, repair, or renovation of real property, in-
cluding improvements to real property, for an educational facility, as
that term is defined in the TEC, 853.02, of an open-enrollment charter
school and for purposes of equipping real property of an open-enroll-
ment charter school. Eligibility for the credit enhancement for new
money issues is limited to the issuance of bonds authorized under the
TEC, Chapter 53. A new money issue does not include the issuance of
bonds to purchase a facility from a public facility corporation created
by the open-enrollment charter holder or to purchase any property that
is currently under a lease-purchase contract under the Local Govern-
ment Code, Chapter 271, Subchapter A.

(13) Open-enrollment charter--This term has the meaning
assigned in §100.1011 of this title (relating to Definitions).

(14) Open-enrollment charter holder--This term has the
meaning assigned to the term "charter holder" in the TEC, §12.1012.

(15) Open-enrollment charter school--This term has the
meaning assigned to the term “charter school” in §100.1011 of this
title.

(16) Open-Enrollment Charter School Bond Enhancement
Program (CSBEP)--The program to provide credit enhancement for
open-enrollment charter school bonds that is described by this section
and established under the TEC, Chapter 45, Subchapter J.

(17) Open-enrollment charter school campus--This term
has the meaning assigned to the term “charter school campus"” in
§100.1011 of this title.

(18) Proposed annual debt service--Payments of principal
and interest on the outstanding bonded debt for which the enhance-
ment is sought scheduled to occur between September 1 and August
31 during the fiscal year in which the credit enhancement is sought and
each fiscal year for which the credit enhancement is or would be in ef-
fect as described in the amortization schedule for the bonded debt for
which the enhancement is sought. Proposed annual debt service in-
cludes required payments into a sinking fund as authorized under 26
USC 854A(d)(4)(C), provided that the sinking fund is maintained by a
trustee or other entity approved by the commissioner that is not under
the control or common control of the charter holder.

(19) Refunding issue--An issuance of bonds for the pur-
pose of refunding bonds that have previously been issued under the
TEC, Chapter 53, or the Texas Government Code, Chapter 1207, and
have previously been approved by the Office of the Attorney General.

(20) School year--The period beginning the fourth Monday
of August of the current calendar year and ending the Sunday before
the fourth Monday of August of the following calendar year.

(c) Eligibility to apply for the credit enhancement.

(1) To have its application for the credit enhancement con-
sidered, an open-enrollment charter holder must:

(A) have operated at least one open-enrollment charter
school in the state of Texas for at least three years;

(B) identify in its application for which open-enroll-
ment charter school and, if applicable, for which open-enrollment
charter school campus the bond funds will be used;

(C) in its application, agree that the bonded indebted-
ness for which the credit enhancement is sought will be undertaken as
an obligation of all tax-exempt entities under common control of the
open-enrollment charter holder and agree that all such entities will be
liable for the obligation if the open-enrollment charter holder defaults
on the bonded indebtedness;

(D) not be considered a high-risk grantee by the TEA
office responsible for planning, grants, and evaluation; and

(E) not have an unresolved corrective action that is
more than one year old, unless the open-enrollment charter holder has
taken appropriate steps to begin resolving the action.

(2) For an open-enrollment charter holder to have its ap-
plication for the credit enhancement considered, each open-enrollment
charter school operated under the charter must not have an accreditation
rating of Not Accredited-Revoked and must have a rating of acceptable
or higher as its most recent state academic accountability rating. How-
ever, if an open-enrollment charter school operated under the charter is
not yet rated because the school is in its first year of operation, that fact
will not impact the charter holder’s eligibility to apply for the credit
enhancement.

(d) Criteria to be met for open-enrollment charter holder to
receive initial approval.

(1) In determining whether an open-enrollment charter
holder applicant is eligible to receive initial approval for the credit
enhancement, the commissioner will investigate the financial status
of the applicant open-enrollment charter holder and the accreditation
status of all open-enrollment charter schools operated under the
charter. For the open-enrollment charter holder’s application to be
eligible for initial approval by the commissioner, each open-enroll-
ment charter school operated under the charter must be accredited and
the open-enrollment charter holder must be financially sound. The
commissioner’s review will include review of the following:

(A) the purpose of the bond issue;

(B) the accreditation status, as defined by 8§97.1055 of
this title (relating to Accreditation Status), of all open-enrollment char-
ter schools operated under the charter in accordance with the follow-
ing, except that, if an open-enrollment charter school operated under
the charter has not yet received an accreditation rating because it is in
its first year of operation, that fact will not impact the charter holder’s
eligibility for consideration for the credit enhancement:

(i) if the accreditation status of all open-enrollment
charter schools operated under the charter is Accredited, the open-en-
roliment charter holder will be eligible for consideration for the credit
enhancement;

(ii) if the accreditation status of any open-enroll-
ment charter school operated under the charter is Accredited-Warned
or Accredited-Probation, the commissioner will investigate the un-
derlying reason for the accreditation rating to determine whether
the accreditation rating is related to the open-enrollment charter
school’s financial soundness. If the accreditation rating is related to
the open-enrollment charter school’s financial soundness, the open-en-
rollment charter holder will not be eligible for consideration for the
credit enhancement; or

(iii)  if the accreditation status of any open-enroll-
ment charter school operated under the charter is Not Accredited-Re-
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voked, the open-enrollment charter holder will not be eligible for con-
sideration for the credit enhancement;

(C) the open-enrollment charter holder’s financial sta-
tus and stability, regardless of each open-enrollment charter school’s
accreditation rating, including approval of the bonds by the Office of
the Attorney General under the provisions of the TEC, §53.40;

(D) the audit history of the open-enrollment charter
holder and of all open-enrollment charter schools operated under the
charter;

(E) the open-enrollment charter holder’s compliance
with statutes and rules of the TEA and with applicable state and federal
program requirements and the compliance of all open-enrollment
charter schools operated under the charter with these statutes, rules,
and requirements;

(F) any interventions and sanctions to which the open-
enrollment charter holder has been subject; to which any of the open-
enrollment charter schools operated under the charter has been subject;
and, if applicable, to which any of the open-enrollment charter school
campuses operated under the charter has been subject;

(G) formal complaints made against the open-enroll-
ment charter holder, against any of the open-enrollment charter schools
operated under the charter, or against any of the open-enrollment
charter school campuses operated under the charter;

(H) the state academic accountability rating of all open-
enrollment charter schools operated under the charter and the campus
ratings of all open-enrollment charter school campuses operated under
the charter; and

(1) any unresolved corrective actions that are less than
one year old.

(2) For an open-enrollment charter holder to receive initial
approval for credit enhancement:

(A) theapplicant open-enrollment charter holder’s low-
est credit rating from any credit rating agency may not be the same as
or higher than that of the CSBEP;

(B) the bonded debt for which the credit enhancement is
sought must be structured so that no single annual debt service payment
exceeds two times the quotient produced by dividing the total proposed
annual debt service, as defined in subsection (b)(18) of this section,
for the term of the bonds by the number of years in the amortization
schedule; and

(C) the open-enrollment charter holder must agree, in
its application, that payments of all of the principal of the bonds will
be scheduled during the first six months of the state fiscal year.

(3) To receive initial approval for credit enhancement of
bonds to be issued for the purchase, repair, or renovation of real prop-
erty, the open-enrollment charter holder must agree, in its application,
to execute a lien or require the owner of the property, if different, to
execute a lien on that real property in a form prescribed by the com-
missioner and approved by the Office of the Attorney General to secure
repayment of all amounts due to the state from the open-enroliment
charter holder, including reimbursement of any private funds paid on
behalf of an open-enrollment charter school under this section. The
lien must be filed in the real property records of each county in which
the real property is located. In accordance with the TEC, §45.306, the
lien has priority over any other claim against the real property except a
lien granted to the holders of obligations issued to finance the acquisi-
tion of the real property and any security interest or lien existing before
credit enhancement is provided under this section. The open-enroll-

ment charter holder must disclose all existing liens, security interests,
or other encumbrances on the real property to be purchased, renovated,
or improved and on any improvements proposed for the real property
in the application and confirm that no additional liens or encumbrances
have been placed on the property before the signing and filing of the lien
under this subsection. On the payment or defeasance of the enhanced
bonds, the lien will terminate and be released insofar as the paid or
defeased bonds are concerned. Property purchased with the bond pro-
ceeds is presumed to be public property under the TEC, §12.128, and
remains public property in accordance with that section.

(e) Limitations on access to the credit enhancement.

(1) The commissioner will limit approval of the credit en-
hancement to an open-enrollment charter holder with a historical debt
service coverage ratio of at least 1.1 and a projected debt service cov-
erage ratio of at least 1.20.

(2) The eligibility of bonds to receive the credit enhance-
ment is limited to those new money, refunding, and combination issues
as defined in subsection (b)(12), (19), and (7), respectively, of this sec-
tion.

(3) Tobeeligible to receive the credit enhancement, bonds
may not provide for acceleration of amounts of principal or interest not
yet matured by virtue of a charter holder’s failure to make payments or
for any other reason.

(f) Application processing. To facilitate prioritization of ap-
plications for the credit enhancement, all applications received during
a calendar month will be held until the twentieth business day of the
subsequent month. On the twentieth business day of each month, the
commissioner will announce the results of the prioritization described
in paragraph (6) of this subsection, if prioritization was necessary, and
process applications for initial approval of the credit enhancement up
to the available capacity as of the application deadline, subject to the
requirements of this subsection.

(1) The open-enrollment charter holder may not submit an
application for a credit enhancement before the governing body of the
open-enrollment charter holder adopts a board resolution as defined in
subsection (b)(5) of this section.

(2) The actual credit enhancement of the bonds is subject
to the initial approval process and the final approval process prescribed
in subsection (g) of this section.

(3) Refunding issues must comply with the following re-
quirements to retain eligibility for the credit enhancement for the re-
funding bonds.

(A) The open-enrollment charter holder must demon-
strate that issuing the refunding bond(s) will result in a net present
value savings to the open-enrollment charter holder and that the re-
funding bond or bonds will not have a maturity date later than the final
maturity date of the bonds being refunded. Net present value savings
is determined by computing the net present value of the difference be-
tween each scheduled payment on the original bonds and each sched-
uled payment on the refunding bonds. Net present value savings must
be computed at the true interest cost of the refunding bonds.

(B) If an open-enrollment charter holder files an appli-
cation for a combination issue, the application will be treated as a single
issue for the purposes of eligibility for the credit enhancement. A credit
enhancement for the combination issue will be awarded only if both the
new money portion and the refunding portion meet all of the eligibility
requirements described in this subsection. The open-enrollment charter
holder making the application must present data to the commissioner
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that demonstrate compliance for both the new money portion of the is-
sue and the refunding portion of the issue.

(C) The refunding transaction must comply with the
provisions of paragraphs (8) and (10) of this subsection.

(4) The commissioner in each month of each fiscal year
will estimate the amount of funds available to make payments under
the CSBEP from the FSP through the end of the fiscal year for purposes
of providing initial approval to the credit enhancement of bonds issued
for the benefit of open-enrollment charter holders under this section.
The commissioner will confirm that a sufficient amount of these funds
exists to enhance the credit of the bonds before the issuance of the
final approval for the credit enhancement in accordance with subsection
(9)(4) of this section.

(5) Before approving the credit enhancement of bonds is-
sued by open-enrollment charter holders under the CSBEP, the com-
missioner must:

(A) allocate not more than 1.0% of the amount appro-
priated for the FSP for purposes of the CSBEP; and

(B) make the determination described in paragraph (4)
of this subsection.

(6) If prioritization of applications is necessary because of
limited program capacity, the commissioner will prioritize applications
for the credit enhancement in the following way.

(A) Applications from open-enroliment charter holders
that have not had bonds issued previously will be considered before
applications from open-enrollment charter holders that have had bonds
issued previously.

(B) The commissioner first will prioritize by lottery all
applications received from open-enrollment charter holders that have
not had bonds issued previously.

(C) The commissioner then will prioritize by lottery all
applications received from open-enrollment charter holders that have
had bonds issued previously.

(7) An application received after the application deadline
will be considered a valid application for the subsequent month, unless
withdrawn by the submitting open-enrollment charter holder before the
end of the subsequent month.

(8) Each open-enrollment charter holder that submits a
valid application will be notified of the application status within 20
business days of the end of the month following the application dead-
line. If an open-enrollment charter holder is awarded initial approval
for the credit enhancement as described in subsection (g)(3) of this
section, the following requirements must be met.

(A) The open-enrollment charter holder must comply
with the provisions for final approval described in subsection (g)(4) of
this section to maintain approval for the credit enhancement.

(B) The bonds must be approved by the Office of the
Attorney General within 270 days of the date of the letter granting the
approval of the credit enhancement. The initial approval for the credit
enhancement will expire at the end of the 270-day period. The com-
missioner may extend the 270-day period, based on extraordinary cir-
cumstances, on receiving a written request from the open-enroliment
charter holder before the expiration of the 270-day period.

(9) If an open-enrollment charter holder does not receive a
credit enhancement or for any reason does not receive approval of the
bonds from the Office of the Attorney General within the specified time
period, the open-enrollment charter holder may reapply in a subsequent

month. Applications that were denied a credit enhancement will not be
retained for consideration in subsequent months.

(10) If the bonds are not approved by the Office of the At-
torney General within 270 days of the date of the letter granting the ap-
proval of the credit enhancement, the commissioner will consider the
application withdrawn, and the open-enrollment charter holder must
reapply for a credit enhancement.

(11) An open-enrollment charter holder may not represent
bonds as approved for credit enhancement for the purposes of pricing
or marketing the bonds before the date of the letter granting approval
of the credit enhancement.

(9) Application for the credit enhancement.

(1) Application process. Open-enrollment charter holders
must apply to the commissioner for the credit enhancement of eligi-
ble bonds. The open-enrollment charter holder must submit, in a form
specified by the commissioner, the information required under this sec-
tion and any additional information the commissioner may require.
The application and all additional information required by the com-
missioner must be received before the application will be processed.
The application must be accompanied by a fee to be set by the com-
missioner.

(A) The fee is due at the time the application for the
credit enhancement is submitted. An application will not be processed
until the fee has been received in accordance with the process pre-
scribed by the commissioner for remitting the fee on the application
form.

(B) The fee will not be refunded to an open-enrollment
charter holder that:

(i) is not approved for the credit enhancement; or

(if) does not sell its bonds before the expiration of
its approval for the credit enhancement.

(C) The fee may be transferred to a subsequent applica-
tion for the credit enhancement by the open-enroliment charter holder if
the open-enrollment charter holder withdraws its application and sub-
mits the subsequent application for the same charter school before the
expiration of its initial approval for the credit enhancement.

(2) Application for the credit enhancement and charter re-
newal or amendment.

(A) Ifan open-enrollment charter holder applies for the
credit enhancement during the school year in which the open-enroll-
ment charter holder’s charter is due to expire, application approval will
be contingent on successful renewal of the charter, and the bonds for
which the open-enrollment charter holder is applying for the credit en-
hancement may not be issued before the successful renewal of the char-
ter.

(B) If an open-enrollment charter holder proposes to
use the proceeds of the bonds for which it is applying for the credit
enhancement for an expansion that requires a charter amendment, ap-
plication approval will be contingent on approval of the amendment,
and the bonds may not be issued before approval of the amendment.

(3) Initial approval; denial. The TEA will notify an appli-
cant in writing of initial approval for or of denial for the credit enhance-
ment on the TEA’s determination of whether the applicant has met all
applicable requirements. Notification of denial will include the reasons
for denial.

(4) Final approval. An open-enrollment charter holder
must receive final approval before completing the sale of the bonds
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for which the open-enrollment charter holder has received notification
of initial approval.

(A) An open-enrollment charter holder that has re-
ceived initial approval must provide a written notice to the TEA two
business days before issuing a preliminary official statement (POS) for
the bonds that are eligible for the credit enhancement or two business
days before soliciting investment offers, if the bonds will be privately
placed without the use of a POS.

(i) The open-enrollment charter holder must receive
written confirmation from the TEA that the available capacity of money
allocated for the credit enhancement under this section continues to be
available and must continue to meet the requirements of subsection (c)
of this section before proceeding with the public or private offer to sell
bonds.

(i) The TEA will provide this notification within
one business day of receiving the notice of the POS or notice of other
solicitation offers to sell the bonds.

(B) An open-enrollment charter holder that received
confirmation from the TEA in accordance with subparagraph (A) of
this paragraph must provide written notice to the TEA of the placement
of an agenda item on a meeting of the bond issuer’s board of directors
to approve the bond sale no later than two business days before the
meeting. If the bond sale is completed pursuant to a delegation by the
issuer to a pricing officer or committee, notice must be given to the
TEA no later than two business days before the execution of a bond
purchase agreement by such pricing officer or committee.

(i) The open-enrollment charter holder must receive
written confirmation from the TEA that the capacity continues to be
available for the bond sale before the approval of the sale by the bond
issuer or by the pricing officer or committee.

(i) The TEA will provide this notification within
one business day before the date that the bond issuer expects to com-
plete the sale by official action of the bond issuer or of a pricing officer
or committee.

(C) The TEA will process requests for final approval
from open-enrollment charter holders that have received initial ap-
proval on a first come, first served basis. Requests for final approval
must be received before the expiration of the initial approval.

(D) An open-enrollment charter holder may pro-
vide written notification as required by this paragraph by facsimile
transmission or by electronic mail in a manner prescribed by the
commissioner.

(h) Defeasance. The credit enhancement will be completely
removed when bonds approved for credit enhancement by this CSBEP
are defeased, and such a provision must be specifically stated in the
bond resolution. If bonds approved for credit enhancement by this CS-
BEP are defeased, the open-enrollment charter holder must notify the
commissioner in writing within ten calendar days of the action.

(i) Payments. For purposes of the provisions of the TEC,
Chapter 45, Subchapter J, matured principal and interest payments
are limited to amounts due on bonds approved for credit enhancement
at scheduled maturity, at scheduled interest payment dates, and at
dates when bonds are subject to mandatory redemption, including
extraordinary mandatory redemption, in accordance with their terms.
All such payment dates, including mandatory redemption dates, must
be specified in the bond order or other document pursuant to which
the bonds initially are issued. Without limiting the provisions of this
subsection, payments attributable to an optional redemption or a right
granted to a bondholder to demand payment on a tender of such bonds

according to the terms of the bonds do not constitute matured principal
and interest payments.

(j) Credit enhancement restrictions. The credit enhancement
provided for eligible bonds under the provisions of the TEC, Chap-
ter 45, Subchapter J, is restricted to matured bond principal and inter-
est. The credit enhancement does not extend to any obligation of an
open-enrollment charter holder under any agreement with a third party
relating to bonds that is defined or described in state law as a "bond
enhancement agreement” or a “credit agreement,” unless the right to
payment of such third party is directly as a result of such third party
being a bondholder.

(k) Reporton the use of funds and confirmation of use of funds
by independent auditor. An open-enrollment charter holder that issues
bonds approved for credit enhancement by the CSBEP must report to
the TEA annually in a form prescribed by the commissioner on the
use of the bond funds until all bond proceeds have been spent. The
open-enrollment charter holder’s independent auditor must confirm in
the open-enrollment charter holder’s annual financial report that bond
funds have been used in accordance with the purpose specified in the
application for the credit enhancement.

(I Failure to comply with statute or this section. An open-en-
rollment charter holder’s failure to comply with the requirements of the
TEC, Chapter 45, Subchapter J, or with the requirements of this section,
including by making any misrepresentations in the open-enrollment
charter holder’s application for the credit enhancement, constitutes a
material violation of the open-enrollment charter holder’s charter.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 15,
2011.

TRD-201100621

Cristina De La Fuente-Valadez

Director, Policy Coordination

Texas Education Agency

Effective date: March 7, 2011

Proposal publication date: October 8, 2010

For further information, please call: (512) 475-1497

¢ ¢ ¢
TITLE 22. EXAMINING BOARDS

PART 3. TEXAS BOARD OF
CHIROPRACTIC EXAMINERS

CHAPTER 71. APPLICATIONS AND
APPLICANTS
22 TAC 871.3

The Texas Board of Chiropractic Examiners (Board) adopts an
amendment to §71.3, concerning Qualifications of Applicants,
with changes to the proposed text as published in the November
26, 2010, issue of the Texas Register (35 TexReg 10415) and
will not be republished.

The adopted amendment removes sections of the rule that have
been made obsolete by changes in the admissions requirements
for chiropractic colleges accredited by the Council on Chiroprac-
tic Education (CCE), United States. The CCE is the agency au-
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thorized by the federal government to accredit colleges of chiro-
practic in the United States. The adopted amendment replaces
specific undergraduate course requirements with the require-
ment that all applicants be graduates of chiropractic colleges ac-
credited by a member of the Councils on Chiropractic Education
International. The amendment preserves the statutory require-
ment that all applicants who began chiropractic college on or af-
ter September 1, 2005, have at least 90 hours of undergraduate
credits in order to meet licensing requirements.

No comments were received by the Board in response to the
proposed amendment.

The amendment is adopted under Texas Occupations Code
§201.152, relating to rules; §201.302, relating to licensing
applicant requirements; and §201.303, relating to educational
requirements for applicants. Section 201.152 authorizes the
Board to adopt rules necessary to regulate the practice of chiro-
practic. Section 201.302 states that an applicant must be either
a graduate or a final semester student of a bona fide reputable
doctor of chiropractic degree program. Section 201.303 sets
forth parameters for determining what qualifies as a bona fide
reputable doctor of chiropractic degree program.

871.3. Qualifications of Applicants.

(@ All applicants must comply with the application process
and license requirements in the Chiropractic Act, Subchapter G of
Chapter 201 of the Occupations Code.

(b) The board may deny an application for a chiropractic li-
cense if it receives information from an administering entity that the
applicant has defaulted on a student loan or has breached a student loan
repayment contract or scholarship contract by failing to perform his or
her service obligation under the contract. The board may rescind a de-
nial under this subsection upon receipt of information from an admin-
istering entity that the applicant whose application was denied is now
in good standing. For the purposes of this subsection, "good standing"
means that the applicant has:

(1) entered into an agreement with the administering entity
to:

(A) repay the student loan;
(B) perform the service obligation; or

(C) pay any damages required by the student loan re-
payment contract or scholarship contract; or

(2) taken other action resulting in the applicant no longer
being in default on the loan or in breach of a repayment or scholarship
contract.

(c) Foreachstudentadmitted a Chiropractic College must doc-
ument and retain evidence in the student’s file regarding the basis upon
which the student was judged to be qualified for admission, and clearly
inform the student at the time of admission that limitations of prac-
tice venue and licensure might occur. Students must demonstrate that
qualifications for student acceptance and resultant enroliment are ap-
propriate to the program objectives, goals and educational mission of
the program or institution. Each student admitted to begin the study
of chiropractic on the basis of academic credentials from institutions
within the United States must meet the following requirements:

(1) All applicants must furnish proof of having earned a
minimum of 90 semester hour credits of courses at an institution or
institutions accredited by a nationally recognized agency not including
courses included in a doctor of chiropractic degree program.

(2) All applicants must present proof of graduation from a
bona fide Chiropractic College that is accredited by chiropractic edu-
cational accrediting body that is a member of the Councils on Chiro-
practic Education International.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 17,
2011.

TRD-201100668

Glenn Parker

Executive Director

Texas Board of Chiropractic Examiners

Effective date: March 9, 2011

Proposal publication date: November 26, 2010

For further information, please call: (512) 305-6716

¢ ¢ ¢

CHAPTER 73. LICENSES AND RENEWALS

22 TAC 873.3

The Texas Board of Chiropractic Examiners (Board) adopts an
amendment to §73.3, concerning Continuing Education, without
changes to the proposed text as published in the September 3,
2010, issue of the Texas Register (35 TexReg 8043) and will not
be republished.

The adopted amendment requires most licensed doctors of chi-
ropractic (D.C.) to complete at least eight hours of the already-re-
quired 16 hours of yearly continuing education (CE) in coding
and documentation for Medicare claims during calendar years
2011 or 2012. Except as noted below, no D.C. will be allowed
to renew his or her D.C. license at any time during calendar
year 2013 unless the D.C. affirms or proves to the Board that
he or she has met all continuing education requirements, includ-
ing at least eight hours of CE in coding and documentation for
Medicare claims. D.C.s who receive their D.C. license on or af-
ter September 1, 2012, will be exempt from the eight hour re-
quirement during 2012, but will be required to complete the eight
hours of CE in coding and documentation within twelve months
of receiving their D.C. license.

The Board adopts this amendment as a response to findings in
a report issued by the Office of the Inspector General (OIG) of
the United States in May of 2009. The OIG report concluded
that "Medicare inappropriately paid $178 million for chiroprac-
tic claims in 2006, representing 47 percent of claims meeting
our study criteria." In addition, the OIG report found that "[c]hi-
ropractors often do not comply with [Medicare] documentation
requirements." The Board believes that adopting more stringent
requirements for CE in coding and documentation will result in
Texas chiropractors doing a better job of adhering to federal reg-
ulations when submitting claims to Medicare, thereby reducing
unwarranted payments but also allowing for proper reimburse-
ments for Medicare patients when justified.

Two comments were received by the Board in response to the
proposed amendment. One commenter opposed the proposed
amendment and stated the following: "Medicare is a federally
mandated entitlement program and is therefore beyond adminis-
tration and enforcement of TBCE. Further, Medicare documen-
tation, coding and billing is a unique business specific activity
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and unrelated to the clinic acumen required in patient care and
safety.” The Board disagrees. It is well within the authority of the
Board to regulate CE of D.C.s in the state of Texas, regardless
of the subject matter. The amendment does not change or at-
tempt to regulate any requirements of the Medicare system; it
merely requires D.C.s in the state of Texas to undergo additional
training in Medicare coding and documentation. Because errors
in coding and documentation can directly impact patients and
cause unnecessary overcharging and out-of-pocket payments,
the Board believes that this amendment will protect the public.

The other commenter also opposed the proposed amendment
on multiple grounds. These grounds include the following argu-
ments: (1) the Board is not in a position to measure the effec-
tiveness of additional continuing education regarding documen-
tation, (2) not all licensees accept Medicare patients, (3) many
licensees accepting Medicare patients already have obtained
additional continuing education in documentation and coding,
(4) the OIG report does not represent what will likely happen in
the future and does not correspond to any problems specific to
Texas, (5) the eight hour requirement is excessive, (6) changes
in the future to electronic health records will cause additional
changes in documentation requirements, which may render the
mandatory continuing education to be burdensome, and (7) the
Board should wait to propose and implement this rule until the
results of an ongoing audit of chiropractic Medicare claims are
finalized. The Board disagrees with all of these arguments. The
Board recognizes that the OIG report is not specific to Texas,
but feels that the public will benefit from the mandatory CE. Li-
censees are not being required to complete additional CE over
and above the already-required 16 hours. Instead, a portion of
those hours for only one year will be required to cover a certain
subject. The Board does not consider this to be burdensome, ex-
cessive, or premature. Although not all licensees primarily treat
Medicare patients, the Board has seen a number of licensees
unaware that they are required by law to file with Medicare if
they see a Medicare-eligible patient. This causes financial harm
to patients who are required to pay out-of-pocket costs or en-
ter into a lengthy reimbursement process. Therefore, the Board
believes these mandatory CE requirements will protect the pub-
lic and will also help licensees protect themselves from inadver-
tently getting themselves in trouble with the Medicare system.

This amendment is adopted under Texas Occupations Code
§201.152, relating to rules, and §201.356, relating to continuing
education. Section 201.152 authorizes the Board to adopt
rules necessary to regulate the practice of chiropractic. Section
201.356 authorizes the Board to require license holders to
attend continuing education courses specified by the Board.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100705

Glenn Parker

Executive Director

Texas Board of Chiropractic Examiners

Effective date: March 10, 2011

Proposal publication date: September 3, 2010

For further information, please call: (512) 305-6716

¢ ¢ ¢

CHAPTER 75.
22 TAC §75.11

The Texas Board of Chiropractic Examiners (Board) adopts an
amendment to §75.11, concerning Schedule of Sanctions, with
changes to the proposed text as published in the November 19,
2010, issue of the Texas Register (35 TexReg 10138).

The Board is adopting a new rule, §80.13, which outlines require-
ments for the use of prepaid treatment plans by licensees. The
Board adopts this amendment to §75.11 to designate a violation
of new 880.13 as a Category | offense and to set the maximum
sanction in accordance with that designation.

RULES OF PRACTICE

One change made to the adopted amendment from the pub-
lished proposal for amendment is to substitute "DSHS" and its
definition for "TDH" and its definition in subsection (a)(11). As
originally published, the Board substituted "DSHS" for "TDH"
in the Maximum Sanctions Table, but erroneously neglected to
change the designation in the text of the rule.

No comments were received by the Board in response to the
proposed amendment.

This amendment is adopted under Texas Occupations Code
§201.152, relating to rules, and §201.503, relating to schedule
of sanctions. Section 201.152 authorizes the Board to adopt
rules necessary to regulate the practice of chiropractic. Section
201.153 requires the Board to adopt a schedule of the maximum
amount of sanctions that may be assessed against a licensee
for each category of violation of Chapter 201 of the Occupations
Code.

§75.11.

(a) The following words and terms, when used in this chapter,
shall have the following meanings, unless the context clearly indicates
otherwise:

(1) APA--Administrative Procedure Act,
Code, Chapter 2001;

(2) Board--Texas Board of Chiropractic Examiners;

(3) Chiropractic Act or CA--Occupations Code, Chapter
201 (formerly Texas Civil Statutes, Article 4512b);

(4) HPCA--Health Professions Council Act, Occupations
Code, Chapter 101,

(5) HRC--Human Resources Code;

(6) Licensee--A person who is licensed by the board to
practice chiropractic in the State of Texas;

(7) MRTCA--Medical Radiologic Technologist Certifica-
tion Act, Occupations Code, Chapter 601;

(8) Occ. Code--Occupations Code;

(9) Respondent--an individual or facility regulated by the
board against whom a complaint has been filed;

(10) SOAH--State Office of Administrative Hearings;
(11) DSHS--Department of State Health Services.

(b) The following table contains maximum sanctions that may
be assessed for each category of violation listed in the table:
Figure: 22 TAC §75.11(b)

(c) Inacase where arespondent has committed multiple viola-
tions or multiple occurrences of the same violation, board staff, the en-
forcement committee or an administrative law judge may recommend

Schedule of Sanctions.

Government
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and the board may impose sanctions in excess of a maximum sanc-
tion specified in the maximum sanction table provided by subsection
(b) of this section, if otherwise authorized by law. For the fourth and
subsequent offenses of any violation listed in the maximum sanction
table with three levels of sanctions, the maximum sanction is revoca-
tion and/or $1000 administrative penalty.

(d) An administrative penalty may not exceed $1,000 per day
for each violation. Each day a violation continues or occurs is a sepa-
rate violation for the purposes of imposing an administrative penalty.

(e) For violation of a statute which is not listed in the maxi-
mum sanction table and for which the board is authorized to take dis-
ciplinary action, the maximum sanction is revocation and/or $1000 ad-
ministrative penalty.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 17,
2011.

TRD-201100669

Glenn Parker

Executive Director

Texas Board of Chiropractic Examiners

Effective date: March 9, 2011

Proposal publication date: November 19, 2010

For further information, please call: (512) 305-6716

¢ ¢ ¢

CHAPTER 80. PROFESSIONAL CONDUCT

22 TAC §80.13

The Texas Board of Chiropractic Examiners (Board) adopts new
880.13, concerning Prepaid Treatment Plans, without changes
to the proposed text as published in the November 19, 2010,
issue of the Texas Register (35 TexReg 10140) and will not be
republished.

The new rule establishes guidelines for licensees offering pre-
paid treatment plans to patients. The new rule protects the pub-
lic by ensuring patients are fully aware of what is involved in the
prepaid treatment plan and by allowing patients to cancel the
plan with no risk of penalty, overcharging, or charging for ser-
vices not rendered.

The Board received no comments on the proposed new rule.

This new rule is adopted under Texas Occupations Code
§201.152, relating to rules. Section 201.152 authorizes the
Board to adopt rules necessary to regulate the practice of
chiropractic.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 17,
2011.

TRD-201100670

Glenn Parker

Executive Director

Texas Board of Chiropractic Examiners

Effective date: March 9, 2011

Proposal publication date: November 19, 2010

For further information, please call: (512) 305-6716

¢ ¢ ¢

PART 6. TEXAS BOARD OF
PROFESSIONAL ENGINEERS

CHAPTER 133. LICENSING
SUBCHAPTER C. PROFESSIONAL
ENGINEER LICENSE APPLICATION
REQUIREMENTS

22 TAC §133.27

The Texas Board of Professional Engineers (Board) adopts
amendments to §133.27, relating to Application for Temporary
License for Engineers Currently Licensed Outside the United
States, without changes to the proposed text as published in the
December 17, 2010, issue of the Texas Register (35 TexReg
11165) and will not be republished.

The adopted amendment modifies the requirements for Tempo-
rary License applicants from Canada based on the signed Mu-
tual Recognition Agreement between the TBPE and Engineers
Canada. The requirements for applicants from Canada will be
the same as those in the current rule for applicants from Aus-
tralia.

The Board received no comments on the proposed rule.

The amendment is adopted pursuant to the Texas Engineering
Practice Act, Occupations Code §1001.202, which authorizes
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100686

Lance Kinney, P.E.

Executive Director

Texas Board of Professional Engineers

Effective date: March 10, 2011

Proposal publication date: December 17, 2010

For further information, please call: (512) 440-7723

¢ ¢ ¢

PART 15. TEXAS STATE BOARD OF
PHARMACY

CHAPTER 291. PHARMACIES
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SUBCHAPTER A. ALL CLASSES OF
PHARMACIES
22 TAC §8291.3, 291.11, 291.16, 291.17

The Texas State Board of Pharmacy adopts amendments to
8291.3, concerning Required Notifications, §291.11, concern-
ing Operation of a Pharmacy, 8291.17, concerning Inventory
Requirements, and new §291.16, concerning Samples. The
amendments to §8291.3, 291.11, and 291.17 are adopted with
changes to the proposed text as published in the December
24, 2010, issue of the Texas Register (35 TexReg 11480). New
§291.16 is adopted without changes and will not be republished.
The Board voted to adopt the rule leaving in the word shall and
not changing it to must. The Board voted to withdraw §291.1,
concerning Pharmacy License Application, and will consider
proposing the amendments at a later date. The withdrawn rule
is published elsewhere in this issue of the Texas Register.

The adopted amendments to §291.3 and §291.11 change the
definition regarding the length of time a pharmacy could discon-
tinue operating as a pharmacy, without notifying the Board that
the pharmacy is closed. The adopted amendments to §291.17
add Class F pharmacy to the inventory requirements for pharma-
cies, removes references to carisoprodol, removes references
to products no longer available, and clarifies the requirements
by changing the word shall to must. New 8§291.16 places the
requirements for samples in Subchapter A, All Classes of Phar-
macies.

No comments were received.

The amendments and new rule are adopted under §551.002
and 8554.051 of the Texas Pharmacy Act (Chapters 551 - 566
and 568 - 569, Texas Occupations Code). The Board interprets
8551.002 as authorizing the agency to protect the public through
the effective control and regulation of the practice of pharmacy.
The Board interprets 8554.051(a) as authorizing the agency to
adopt rules for the proper administration and enforcement of the
Act.

The statutes affected by the amendments and new rule: Chap-
ters 551 - 566 and 568 - 569, Texas Occupations Code.

§291.3.

(@) Change of Location and/or Name.

Required Notifications.

(1) When a pharmacy changes location and/or hame, the
following is applicable.

(A) A new completed pharmacy application containing
the information outlined in 8291.1 of this title (relating to Pharmacy
License Application), must be filed with the board within 10 days of
the change of location of the pharmacy.

(B) The previously issued license must be returned to
the board office.

(C) An amended license reflecting the new location
and/or name of the pharmacy will be issued by the board; and

(D) A fee as specified in §291.6 of this title (relating to
Pharmacy License Fees) will be charged for issuance of the amended
license.

(2) At least 14 days prior to the change of location of a
pharmacy that dispenses prescription drug orders, the pharmacist-in-
charge shall post a sign in a conspicuous place indicating that the phar-
macy is changing locations. Such sign shall be in the front of the pre-

scription department and at all public entrance doors to the pharmacy
and shall indicate the date the pharmacy is changing locations.

(3) Disasters, accidents, and emergencies which require
the pharmacy to change location shall be immediately reported to the
board. If a pharmacy changes location suddenly due to disasters, acci-
dents, or other emergency circumstances and the pharmacist-in-charge
cannot provide notification 14 days prior to the change of location, the
pharmacist-in-charge shall comply with the provisions of paragraph
(2) of this subsection as far in advance of the change of location as
allowed by the circumstances.

(b) Change of Managing Officers.

(1) The owner of a pharmacy shall notify the board in writ-
ing within 10 days of a change of any managing officer of a partnership
or corporation which owns a pharmacy. The written notification shall
include the effective date of such change and the following information
for all managing officers:

(A) name and title;

(B) home address and telephone number;
(C) date of birth; and

(D) social security number.

(2) For purposes of this subsection, managing officers are
defined as the top four executive officers, including the corporate offi-
cer in charge of pharmacy operations, who are designated by the part-
nership or corporation to be jointly responsible for the legal operation
of the pharmacy.

(c) Change of Ownership.

(1) When a pharmacy changes ownership, a new/com-
pleted pharmacy application must be filed with the board and the
licensed issued to previous owner shall be returned to the board.

(2) The new application shall include the following infor-
mation:

(A) the name and address of pharmacy;
(B) the type of ownership;

(C) the names, home addresses, dates of birth, phone
numbers, and social security numbers of all owners; if a partnership or
corporation, the name, title, home address, home phone number, date
of birth, and social security number of all managing officers;

(D) the name and license number of the pharmacist-in-
charge and of other pharmacists employed by the pharmacy;

(E) a copy of lease agreement or if the location of the
pharmacy is owned by the applicant, a notarized statement certifying
such location ownership;

(F) acopy of the purchase contract or mutual agreement
between the buyer and seller, or a notarized statement of intent to con-
vey ownership signed by both the buyer and seller, stating the proposed
date of ownership change;

(G) the signature of the pharmacist-in-charge;

(H) the notarized signature of the owner, or if the phar-
macy is owned by a partnership or corporation, the notarized signature
of an owner or managing officer;

(1) federal tax ID number;
(J) description of business services that will be offered;
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(K) name and address of malpractice insurance carrier
or statement that the business will be self-insured;

(L) the certificate of authority, if applicant is an out-of-
state corporation;

(M) the articles of incorporation, if the applicant is a
corporation;

(N) acurrent Texas Franchise Tax Certificate of Good
Standing; and

(O) any other information requested on the application.

(3) Paragraph (4) of this subsection applies to all change of
ownership applications for Class A (Community) pharmacies or Class
C (Institutional) pharmacies owned by a management company with
the following exceptions.

(A) Paragraph (4) of this subsection does not apply to a
change of ownership application submitted by an entity which already
owns a pharmacy licensed in Texas.

(B) Paragraph (4)(A) and (C) of this subsection do not
apply to each individual owner or managing officer listed on a new
pharmacy application if the individual possesses an active pharmacist
license in Texas.

(4) If the pharmacy is to be licensed as a Class A (Com-
munity) Pharmacy or a Class C (Institutional) pharmacy owned by a
management company, the applicant must submit copies of the follow-
ing documents in addition to the information required in paragraph (2)
of this subsection:

(A) the birth certificate, passport, or other document
proving the date of birth of the owner, or, if the pharmacy is owned by
a partnership or a closely held corporation:

(i) one of these documents for each managing offi-
cer; and

(ii) alist of all owners of the corporation;

(B) an approved credit application from a primary
wholesaler or other documents showing credit worthiness as approved
by the Board; and

(C) acurrentdriver license or state issued photo 1D card
of each individual owner, or, if the pharmacy is owned by a partnership
or a closely held corporation, a current driver license or state issued
photo 1D card for each managing officer.

(5) A fee as specified in §291.6 of this title will be charged
for issuance of a new license.

(d) Change of Pharmacist Employment.

(1) Change of pharmacist employed in a pharmacy. When
a change in pharmacist employment occurs, the pharmacist shall report
such change in writing to the board within 10 days. The pharmacist-
in-charge shall delete or enter the name of the pharmacist changing
employment on the license of such pharmacy.

(2) Change of pharmacist-in-charge of a pharmacy.

(A) On the date of change of the pharmacist-in-charge
of a Class A (community), Class C (institutional), or Class F (Free-
standing Emergency Medical Care Center) pharmacy, an inventory
specified in §291.17 of this title (relating to Inventory Requirements)
shall be taken.

(B) This inventory shall constitute, for the purpose
of this section, the closing inventory of the departing pharma-

cist-in-charge and the beginning inventory of the incoming pharma-
cist-in-charge.

(C) If the departing and the incoming pharmacists-in-
charge are unable to conduct the inventory together, a closing inventory
shall be conducted by the departing pharmacist-in-charge and a new
and separate beginning inventory shall be conducted by the incoming
pharmacist-in-charge.

(D) The incoming pharmacist-in-charge shall be re-
sponsible for the following actions:

(i) deleting the name of the departing pharmacist-in-
charge on the pharmacy license;

(if) entering the name of the incoming pharmacist-
in-charge on the pharmacy license;

(iif)  notifying the board within 10 days in writing on
a form provided by the board, that a change of pharmacist-in-charge has
occurred. The notification shall include the following:

(1) the name and license number of the departing
pharmacist-in-charge;

(1) the name and license number of the incoming
pharmacist-in-charge;

(1) the date the incoming pharmacist-in-charge
became the pharmacist-in-charge; and

(IV) astatement signed by the incoming pharma-
cist-in-charge attesting that:

(-a-) an inventory has been conducted by the
departing and incoming pharmacists-in-charge; if the inventory was not
taken by both pharmacists, the statement shall provide an explanation;
and

(-b-) the incoming pharmacist-in-charge has
read and understands the laws and rules relating to this class of phar-
macy.

(e) Notification of Theft or Loss of a Controlled Substance or
a Dangerous Drug.

(1) Controlled substances. For the purposes of the Act,
8562.106, the theft or significant loss of any controlled substance by
a pharmacy shall be reported in writing to the board immediately on
discovery of such theft or loss. A pharmacy shall be in compliance
with this subsection by submitting to the board a copy of the Drug En-
forcement Administration (DEA) report of theft or loss of controlled
substances, DEA Form 106, or by submitting a list of all controlled
substances stolen or lost.

(2) Dangerous drugs. A pharmacy shall report in writing
to the board immediately on discovery the theft or significant loss of
any dangerous drug by submitting a list of the name and quantity of all
dangerous drugs stolen or lost.

(f) Fire or Other Disaster. If a pharmacy experiences a fire or
other disaster, the following requirements are applicable.

(1) Responsibilities of the pharmacist-in-charge.

(A) The pharmacist-in-charge shall be responsible for
reporting the date of the fire or other disaster which may affect the
strength, purity, or labeling of drugs, medications, devices, or other
materials used in the diagnosis or the treatment of the injury, illness, and
disease; such notification shall be immediately reported to the board,
but in no event shall exceed 10 days from the date of the disaster.

(B) The pharmacist-in-charge or designated agent shall
comply with the following procedures.
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(i) If controlled substances, dangerous drugs, or
Drug Enforcement Administration (DEA) order forms are lost or
destroyed in the disaster, the pharmacy shall:

() notify the DEA, Department of Public Safety
(DPS), and Texas State Board of Pharmacy (board) of the loss of the
controlled substances or order forms. A pharmacy shall be in com-
pliance with this section by submitting to each of these agencies a
copy of the DEA’s report of theft or loss of controlled substances, DEA
Form-106, immediately on discovery of the loss; and

(I1) notify the Texas State Board of Pharmacy in
writing of the loss of the dangerous drugs by submitting a list of the
dangerous drugs lost.

(ii)  If the extent of the loss of controlled substances
or dangerous drugs is not able to be determined, the pharmacy shall:

(I) take a new, complete inventory of all remain-
ing drugs specified in §291.17(c) of this title (relating to Inventory Re-
quirements);

(1) submit to DEA and DPS a statement attest-
ing that the loss of controlled substances is indeterminable and that a
new, complete inventory of all remaining controlled substances was
conducted and state the date of such inventory; and

(1) submitto the board a statement attesting that
the loss of controlled substances and dangerous drugs is indeterminable
and that a new, complete inventory of the drugs specified in §291.17(c)
of this title was conducted and state the date of such inventory.

(C) If the pharmacy changes to a new, permanent loca-
tion, the pharmacist-in-charge shall comply with subsection (a) of this
section.

(D) If the pharmacy moves to a temporary location, the
pharmacist shall comply with subsection (a) of this section. If the phar-
macy returns to the original location, the pharmacist-in-charge shall
again comply with subsection (a) of this section.

(E) If the pharmacy closes due to fire or other disaster,
the pharmacy may not be closed for longer than 90 days as specified in
§291.11 of this title (relating to Operating a Pharmacy).

(F) If the pharmacy discontinues business (ceases to
operate as a pharmacy), the pharmacist-in-charge shall comply with
§291.5 of this title (relating to Closing a Pharmacy).

(G) The pharmacist-in-charge shall maintain copies of
all inventories, reports, or notifications required by this section for a
period of two years.

(2) Drug stock.

(A) Any drug which has been exposed to excessive
heat, smoke, or other conditions which may have caused deterioration
shall not be dispensed.

(B) Any potentially adulterated or damaged drug shall
only be sold, transferred, or otherwise distributed pursuant to the provi-
sions of the Texas Food Drug and Cosmetics Act (Chapter 431, Health
and Safety Code) administered by the Bureau of Food and Drug Safety
of the Texas Department of State Health Services.

(9) Notification to Consumers.
(1) Pharmacy.

(A) Every licensed pharmacy shall provide notification
to consumers of the name, mailing address, Internet site address, and
telephone number of the board for the purpose of directing complaints

concerning the practice of pharmacy to the board. Such notification
shall be provided as follows.

(i) If the pharmacy serves walk-in customers, the
pharmacy shall either:

(I) postin a prominent place that is in clear pub-
lic view where prescription drugs are dispensed a sign furnished by the
board which notifies the consumer that complaints concerning the prac-
tice of pharmacy may be filed with the board and list the board’s name,
mailing address, Internet site address, telephone number of the board,
and if applicable a toll-free telephone number for filing complaints; or

(1) provide with each dispensed prescription a
written notification in a type size no smaller than ten-point Times Ro-
man which states the following: "Complaints concerning the practice
of pharmacy may be filed with the Texas State Board of Pharmacy at:
(list the mailing address, Internet site address, telephone number of the
board, and if applicable a toll-free telephone number for filing com-
plaints)."”

(ii)  If the prescription drug order is delivered to pa-
tients at their residence or other designated location, the pharmacy shall
provide with each dispensed prescription a written notification in type
size no smaller than ten-point Times Roman which states the following:
"Complaints concerning the practice of pharmacy may be filed with the
Texas State Board of Pharmacy at: (list the mailing address, Internet
site address, telephone number of the board, and if applicable a toll-free
telephone number for filing complaints).” If multiple prescriptions are
delivered to the same location, only one such notice shall be required.

(iii) The provisions of this subsection do not apply
to prescriptions for patients in facilities where drugs are administered
to patients by a person required to do so by the laws of the state (i.e.,
nursing homes).

(B) A pharmacy that maintains a generally accessible
site on the Internet that is located in Texas or sells or distributes drugs
through this site to residents of this state shall post the following infor-
mation on the pharmacy’s initial home page and on the page where a
sale of prescription drugs occurs.

(i) Information on the ownership of the pharmacy,
to include at a minimum, the:

() owner’s name or if the owner is a partnership
or corporation, the partnership’s or corporation’s name and the name
of the chief operating officer;

(1) owner’s address;
(1) owner’s telephone number; and

(IV) year the owner began operating pharmacies
in the United States.

(i) The Internet address and toll free telephone
number that a consumer may use to:

(I) report medication/device problems to the
pharmacy; and

(1) report business compliance problems.

(iii) Information about each pharmacy that dis-
penses prescriptions for this site, to include at a minimum, the:

() pharmacy’s name, address, and telephone
number;

(1)  name of the pharmacist responsible for oper-
ation of the pharmacy;
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(1)  Texas pharmacy license number for the
pharmacy and a link to the Internet site maintained by the Texas State
Board of Pharmacy; and

(IV) the names of all other states in which the
pharmacy is licensed, the license number in that state, and a link to
the Internet site of the entity that regulates pharmacies in that state, if
available.

(C) A pharmacy whose Internet site has been awarded
a Verified Internet Pharmacy Practice Site (VIPPS) certification by the
National Association of Boards of Pharmacy shall be in compliance
with subparagraph (B) of this paragraph by displaying the VIPPS seal
on the pharmacy internet site.

(2) Texas State Board of Pharmacy. On or before January
1, 2005, the board shall establish a pharmacy profile system as specified
in §2054.2606, Government Code.

(A) The board shall make the pharmacy profiles avail-
able to the public on the agency’s Internet site.

(B) A pharmacy profile shall contain at least the follow-
ing information:

(i) name, address, and telephone number of the phar-
macy;

(if) pharmacy license number, licensure status, and
expiration date of the license;

(iii)  the class and type of the pharmacy;
(iv) ownership information for the pharmacy;

(v) names and license numbers of all pharmacists
working at the pharmacy;

(vi) whether the pharmacy has had prior disciplinary
action by the board;

(vii) whether the pharmacy’s consumer service areas
are accessible to disabled persons, as defined by law;

(viii) the type of language translating services, in-
cluding translating services for persons with impairment of hearing,
that the pharmacy provides for consumers; and

(ix) insurance information including whether the
pharmacy participates in the state Medicaid program.

(C) The board shall gather this information on initial
licensing and update the information in conjunction with the license
renewal for the pharmacy.

(h) Notification of Licensees or Registrants Obtaining Con-
trolled Substances or Dangerous Drugs by Forged Prescriptions. If a
licensee or registrant obtains controlled substances or dangerous drugs
from a pharmacy by means of a forged prescription, the pharmacy shall
report in writing to the board immediately on discovery of such forgery.
A pharmacy shall be in compliance with this subsection by submitting
to the board the following:

(1) name of licensee or registrant obtaining controlled sub-
stances or dangerous drugs by forged prescription;

(2) date(s) of forged prescription(s);
(3) name(s) and amount(s) of drug(s); and
(4) copies of forged prescriptions.

§291.11. Operation of a Pharmacy.
(@) For the purposes of §565.002(7) of the Texas Pharmacy
Act, the following words and terms shall be defined as follows.

(1) "Failure to engage in the business described in the ap-
plication for a license" means the holder of a pharmacy license has not
commenced operating the pharmacy within six months of the date of
issuance of the license.

(2) "Ceased to engage in the business described in the ap-
plication for a license" means the holder of a pharmacy license, once it
has been in operation, discontinues operating the pharmacy for a period
of 30 days or longer unless the pharmacy experiences a fire or disaster,
in which case the pharmacy must comply with §291.3(f) of this title
(relating to Notifications).

(b) For the purposes of this section, the term "operating the
pharmacy" means the pharmacy shall demonstrate observable phar-
macy business activity on a regular, routine basis, including a suffi-
cient number of transactions of receiving, processing, or dispensing
prescription drug orders or medication drug orders.

(c) No person may operate a pharmacy in a personal residence.

§291.17. Inventory Requirements.

(@) General requirements.

(1) The pharmacist-in-charge shall be responsible for tak-
ing all required inventories, but may delegate the performance of the
inventory to another person(s).

(2) The inventory shall be maintained in a written, type-
written, or printed form. An inventory taken by use of an oral record-
ing device must be promptly transcribed.

(3) The inventory shall be kept in the pharmacy and shall
be available for inspection for two years.

(4) The inventory shall be filed separately from all other
records.

(5) The inventory shall be in a written, typewritten, or
printed form and include all stocks of the following drugs on hand on
the date of the inventory (including any which are out-of-date):

(A) all controlled substances; and

(B) all dosage forms containing nalbuphine (e.g.,
Nubain).

(6) The inventory may be taken either as of the opening of
business or as of the close of business on the inventory date.

(7) The inventory record shall indicate whether the inven-
tory is taken as of the opening of business or as of the close of business
on the inventory date. If the pharmacy is open 24 hours a day, the open-
ing of business shall be 12:01 a.m. and the close of business shall be
12 midnight. The inventory shall indicate that it is a record of drugs
on-hand as of the opening or closing of the business day.

(8) The person(s) taking the inventory and the pharmacist-
in-charge shall indicate the time the inventory was taken (as specified in
paragraph (7) of this subsection) and shall sign and date the inventory
with the date the inventory was taken. The signature of the pharmacist-
in-charge and the date of the inventory shall be notarized within 72
hours or three working days of the completed initial, annual, change of
ownership, and closing inventory.

(9) The person(s) taking the inventory shall make an exact
count or measure of all substances listed in Schedule I or II.

(10) The person(s) taking the inventory shall make an es-
timated count or measure of all substances listed in Schedule 111, 1V,
or V and dangerous drugs, unless the container holds more than 1,000
tablets or capsules in which case, an exact count of the contents must
be made.
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(11) The inventory of Schedule | and Il controlled sub-
stances shall be listed separately from the inventory of Schedule IlI,
1V, and V controlled substances which shall be listed separately from
the inventory of dangerous drugs.

(12) Ifthe pharmacy maintains a perpetual inventory of any
of the drugs required to be inventoried, the perpetual inventory shall be
reconciled on the date of the inventory.

(b) Initial inventory.

(1) A new Class A (community) pharmacy, Class C (insti-
tutional) pharmacy, or Class F (free standing emergency medical care
center) pharmacy shall take an inventory on the opening day of busi-
ness. Such inventory shall include all stocks (including any out-of-date
drugs) of the following:

(A) all controlled substances; and

(B) all dosage forms containing nalbuphine (e.g.,
Nubain).

(2) Inthe event the Class A, C, or F pharmacy commences
business with none of the drugs specified in paragraph (1) of this sub-
section on hand, the pharmacy shall record this fact as the initial inven-
tory.

(3) The initial inventory shall serve as the pharmacy’s in-
ventory until the next May 1, or until the pharmacy’s regular general
physical inventory date, at which time the Class A, C, or F pharmacy
shall take an annual inventory as specified in subsection (c) of this sec-
tion. Such inventory may be taken within four days of the specified in-
ventory date and shall include all stocks (including out-of-date drugs).

(c) Annual inventory.

(1) AClass A, C, or F pharmacy shall take an inventory
on May 1 of each year, or on the pharmacy’s regular general physical
inventory date. Such inventory may be taken within four days of the
specified inventory date and shall include all stocks (including out-of-
date drugs) of the following:

(A) all controlled substances; and

(B) all dosage forms containing nalbuphine (e.g.,
Nubain).

(2) AClass A, C, or F pharmacy applying for renewal of
a pharmacy license shall include as a part of the pharmacy license re-
newal application a statement attesting that an annual inventory has
been conducted, the date of the inventory, and the name of the person
taking the inventory.

(d) Change of ownership.

(1) AClass A, C, or F pharmacy that changes ownership
shall take an inventory of all of the following drugs on hand (including
any which are out-of-date) on the date of change of ownership:

(A) all controlled substances; and

(B) all dosage forms containing nalbuphine (e.g.,
Nubain).

(2) Such inventory shall constitute, for the purpose of this
section, the closing inventory for the seller and the initial inventory for
the buyer.

(3) Transfer of any controlled substances listed in Schedule
I or 11 shall require the use of official DEA order forms (Form 222C).

(e) Closed pharmacies. The pharmacist-in-charge of a Class
A, C, or F pharmacy that ceases to operate as a pharmacy shall forward
to the board, within 10 days of the cessation of operation, a statement

attesting that an inventory of the drugs specified in subsection (c) of this
section on hand has been conducted, the date of closing, and a state-
ment attesting the manner by which the dangerous drugs and controlled
substances possessed by such pharmacy were transferred or disposed.

(f) Requirements for Class C (Institutional) pharmacies.
(1) Perpetual inventory.

(A) A Class C pharmacy shall maintain a perpetual in-
ventory of all Schedule 11 controlled substances.

(B) The perpetual inventory shall be reconciled on the
date of the annual inventory.

(2) Annual inventory.

(A) An inventory shall be conducted on May 1 of each
year, or on the pharmacy’s regular general physical inventory date.
Such inventory may be taken within four days of the specified inven-
tory date and shall be in a written, typewritten, or printed form and
include all stocks (including out-of-date drugs) of the following:

(i) all controlled substances; and

(if) all dosage forms containing nalbuphine (e.g.,
Nubain).

(B) Theannual inventory of the institution shall include
all of the drugs specified in subparagraph (A) of this paragraph on hand
in the pharmacy.

(C) The inventory of the institution shall be maintained
in the pharmacy; if an inventory is conducted in other departments
within the institution, the inventory of the pharmacy shall be listed sep-
arately, as follows:

(i) the inventory of drugs on hand in the pharmacy
shall be listed separately from the inventory of drugs on hand in the
other areas of the institution; and

(if) the inventory of drugs on hand in all other de-
partments shall be identified by department.

(9) Change of pharmacist-in-charge of a pharmacy.

(1) On the date of change of the pharmacist-in-charge of
a Class A (community), Class C (institutional) pharmacy, or Class F
(free standing emergency medical care center) pharmacy, an inventory
of the following drugs shall be taken:

(A) all Schedule Il controlled substances;

(B) all dosage forms containing pentazocine (e.g., Tal-
win);

(C) all dosage forms containing phentermine (e.g.,
Adipex-P, etc.);

(D) all dosage forms containing diazepam (e.g., Val-
ium);

(E) all dosage forms containing phendimetrazine (e.g.,
Bontril, Prelu-2, etc.);

(F) all dosage forms containing codeine;

(G) all dosage forms containing hydrocodone (e.g.,
Tussionex, Tussend, Vicodin, etc.);

(H) all dosage forms containing alprazolam (e.g.,
Xanax);

() all dosage forms containing triazolam (e.g., Hal-
cion);
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(J) all dosage forms containing butorphanol (e.g., Sta-
dol);

(K) all dosage forms containing nalbuphine (e.g.,
Nubain); and

(L) all dosage forms containing carisoprodol (e.g.,
Soma).

(2) This inventory shall constitute, for the purpose of this
section, the closing inventory of the departing pharmacist-in-charge
and the beginning inventory of the incoming pharmacist-in-charge.

(3) If the departing and the incoming pharmacists-in-
charge are unable to conduct the inventory together, a closing inven-
tory shall be conducted by the departing pharmacist-in-charge and
a new and separate beginning inventory shall be conducted by the
incoming pharmacist-in-charge.

(4) The incoming pharmacist-in-charge shall be responsi-
ble for notifying the board within 10 days in writing on a form provided
by the board, that a change of pharmacist-in-charge has occurred. The
notification shall include the following:

(A) the name and license number of the departing phar-
macist-in-charge;

(B) the name and license number of the incoming phar-
macist-in-charge;

(C) the date the incoming pharmacist-in-charge became
the pharmacist-in-charge; and

(D) a statement signed by the incoming pharmacist-in-
charge attesting that:

(i) aninventory has been conducted by the departing
and incoming pharmacists-in-charge; if the inventory was not taken by
both pharmacists, the statement shall provide an explanation; and

(ii) the incoming pharmacist-in-charge has read and
understands the laws and rules relating to this class of pharmacy.

This agency hereby certifies that the adoption has been reviewed
by legal counsel and found to be a valid exercise of the agency’s
legal authority.

Filed with the Office of the Secretary of State on February 18,
2011.

TRD-201100674

Gay Dodson, R.Ph.

Executive Director/Secretary

Texas State Board of Pharmacy

Effective date: March 10, 2011

Proposal publication date: December 24, 2010

For further information, please call: (512) 305-8028
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SUBCHAPTER B. COMMUNITY PHARMACY
(CLASS A)
22 TAC 8§291.33

The Texas State Board of Pharmacy adopts amendments to
§291.33, concerning Operational Standards. The amendments
are adopted with changes to the proposed text as published in
the December 24, 2010, issue of the Texas Register (35 TexReg
11486). The Board voted to withdraw 8291.32, concerning

Personnel. The withdrawn rule is published elsewhere in this
issue of the Texas Register.

The adopted amendments remove the requirements regarding
samples from the Class A rules and move the requirements to
new 8291.16 under Subchapter A, All Classes of Pharmacy pub-
lished elsewhere in this issue of the Texas Register.

No comments were received.

The amendments are adopted under §551.002 and §554.051 of
the Texas Pharmacy Act (Chapters 551 - 566 and 568 - 569,
Texas Occupations Code). The Board interprets 8551.002 as
authorizing the agency to protect the public through the effective
control and regulation of the practice of pharmacy. The Board
interprets 8554.051(a) as authorizing the agency to adopt rules
for the proper administration and enforcement of the Act.

The statutes affected by the amendments: Chapters 551 - 566
and 568 - 569, Texas Occupations Code.

§291.33. Operational Standards.
(&) Licensing requirements.

(1) A Class A pharmacy shall register annually or bienni-
ally with the board on a pharmacy license application provided by the
board, following the procedures specified in §291.1 of this title (relat-
ing to Pharmacy License Application).

(2) A Class A pharmacy which changes ownership shall
notify the board within ten days of the change of ownership and apply
for a new and separate license as specified in §291.3 of this title (relat-
ing to Required Notifications).

(3) A Class A pharmacy which changes location and/or
name shall notify the board within ten days of the change and file for
an amended license as specified in §291.3 of this title.

(4) A Class A pharmacy owned by a partnership or corpo-
ration which changes managing officers shall notify the board in writ-
ing of the names of the new managing officers within ten days of the
change, following the procedures in §291.3 of this title.

(5) A Class A pharmacy shall notify the board in writing
within ten days of closing, following the procedures in §291.5 of this
title (relating to Closed Pharmacies).

(6) A separate license is required for each principal place
of business and only one pharmacy license may be issued to a specific
location.

(7) Afeeasspecified in §291.6 of this title (relating to Phar-
macy License Fees) will be charged for the issuance and renewal of a
license and the issuance of an amended license.

(8) A Class A pharmacy, licensed under the provisions of
the Act, §560.051(a)(1), which also operates another type of phar-
macy which would otherwise be required to be licensed under the Act,
8560.051(a)(2) concerning Nuclear Pharmacy (Class B), is not required
to secure a license for such other type of pharmacy; provided, however,
such licensee is required to comply with the provisions of §291.51 of
this title (relating to Purpose), §291.52 of this title (relating to Defini-
tions), §291.53 of this title (relating to Personnel), §291.54 of this title
(relating to Operational Standards), and §291.55 of this title (relating
to Records), contained in Nuclear Pharmacy (Class B), to the extent
such sections are applicable to the operation of the pharmacy.

(9) A Class A (community) pharmacy engaged in the com-
pounding of non-sterile pharmaceuticals shall comply with the provi-
sions of §291.131 of this title (relating to Pharmacies Compounding
Non-Sterile Preparations).
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(10) A Class A (community) pharmacy engaged in the
compounding of sterile pharmaceuticals shall comply with the provi-
sions of §291.133 of this title (relating to Pharmacies Compounding
Sterile Preparations).

(11) AClass A (Community) pharmacy engaged in the pro-
vision of remote pharmacy services, including storage and dispensing
of prescription drugs, shall comply with the provisions of §291.121 of
this title (relating to Remote Pharmacy Services).

(12) Class A (Community) pharmacy engaged in central-
ized prescription dispensing and/or prescription drug or medication or-
der processing shall comply with the provisions of §291.123 of this ti-
tle (relating to Centralized Prescription Drug or Medication Order Pro-
cessing) and/or §291.125 of this title (relating to Centralized Prescrip-
tion Dispensing).

(b) Environment.
(1) General requirements.

(A) The pharmacy shall be arranged in an orderly fash-
ion and kept clean. All required equipment shall be clean and in good
operating condition.

(B) A Class A pharmacy shall have a sink with hot and
cold running water within the pharmacy, exclusive of restroom facili-
ties, available to all pharmacy personnel and maintained in a sanitary
condition.

(C) A Class A pharmacy which serves the general pub-
lic shall contain an area which is suitable for confidential patient coun-
seling.

(i) Such counseling area shall:

() be easily accessible to both patient and phar-
macists and not allow patient access to prescription drugs;

(I1) be designed to maintain the confidentiality
and privacy of the pharmacist/patient communication.

(if)  In determining whether the area is suitable for
confidential patient counseling and designed to maintain the confiden-
tiality and privacy of the pharmacist/patient communication, the board
may consider factors such as the following:

(1) the proximity of the counseling area to the
check-out or cash register area;

(1) the volume of pedestrian traffic in and
around the counseling area;

(1)  the presence of walls or other barriers be-
tween the counseling area and other areas of the pharmacy; and

(IV) any evidence of confidential information be-
ing overheard by persons other than the patient or patient’s agent or the
pharmacist or agents of the pharmacist.

(D) The pharmacy shall be properly lighted and venti-
lated.

(E) The temperature of the pharmacy shall be main-
tained within a range compatible with the proper storage of drugs;
the temperature of the refrigerator shall be maintained within a range
compatible with the proper storage of drugs requiring refrigeration.

(F) Animals, including birds and reptiles, shall not be
kept within the pharmacy and in immediately adjacent areas under the
control of the pharmacy. This provision does not apply to fish in aquar-
iums, guide dogs accompanying disabled persons, or animals for sale

to the general public in a separate area that is inspected by local health
jurisdictions.

(2) Security.

(A) Each pharmacist while on duty shall be responsible
for the security of the prescription department, including provisions for
effective control against theft or diversion of prescription drugs, and
records for such drugs.

(B) The prescription department shall be locked by key,
combination or other mechanical or electronic means to prohibit unau-
thorized access when a pharmacist is not on-site except as provided in
subparagraphs (C) and (D) of this paragraph and paragraph (3) of this
subsection. The following is applicable:

(i) If the prescription department is closed at any
time when the rest of the facility is open, the prescription department
must be physically or electronically secured. The security may be ac-
complished by means such as floor to ceiling walls; walls, partitions, or
barriers at least 9 feet 6 inches high; electronically monitored motion
detectors; pull down sliders; or other systems or technologies that will
secure the pharmacy from unauthorized entrance when the pharmacy
is closed. Pharmacies licensed prior to June 1, 2009, shall be exempt
from this provision unless the pharmacy changes location. Change of
location shall include the relocation of the pharmacy within the licensed
address. A pharmacy licensed prior to June 1, 2009 that files a change
of ownership but does not change location shall be exempt from the
provisions.

(ii) The pharmacy’s key, combination, or other me-
chanical or electronic means of locking the pharmacy may not be dupli-
cated without the authorization of the pharmacist-in-charge or owner.

(iif)  Ataminimum, the pharmacy must have a basic
alarm system with off-site monitoring and perimeter and motion sen-
sors. The pharmacy may have additional security by video surveillance
camera systems.

(C) Prior to authorizing individuals to enter the
prescription department, the pharmacist-in-charge or owner may des-
ignate persons who may enter the prescription department to perform
functions, other than dispensing functions or prescription processing,
documented by the pharmacist-in-charge including access to the
prescription department by other pharmacists, pharmacy personnel
and other individuals. The pharmacy must maintain written docu-
mentation of authorized individuals other than individuals employed
by the pharmacy who accessed the prescription department when a
pharmacist is not on-site.

(D) Only persons designated either by name or by title
including such titles as "relief" or "floater” pharmacist, in writing by the
pharmacist-in-charge may unlock the prescription department exceptin
emergency situations. An additional key to or instructions on access-
ing the prescription department may be maintained in a secure location
outside the prescription department for use during an emergency or as
designated by the pharmacist-in-charge for entry by another pharma-
cist.

(E) Written policies and procedures for the pharmacy’s
security shall be developed and implemented by the pharmacist-in-
charge and/or the owner of the pharmacy. Such polices and proce-
dures may include quarterly audits of controlled substances commonly
abused or diverted; perpetual inventories for the comparison of the re-
ceipt, dispensing, and distribution of controlled substances; monthly
reports from the pharmacy’s wholesaler(s) of controlled substances
purchased by the pharmacy; opening and closing procedures; product
storage and placement; and central management oversight.
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(3) Temporary absence of pharmacist.
(A) On-site supervision by pharmacist.

(i) If a pharmacy is staffed by only one pharmacist,
the pharmacist may leave the prescription department for short peri-
ods of time without closing the prescription department and removing
pharmacy technicians, pharmacy technician trainees, and other phar-
macy personnel from the prescription department provided the follow-
ing conditions are met:

(1) at least one pharmacy technician remains in
the prescription department;

(1) the pharmacist remains on-site at the li-
censed location of the pharmacy and is immediately available;

(1) the pharmacist reasonably believes that the
security of the prescription department will be maintained in his or her
absence. If in the professional judgment of the pharmacist, the phar-
macist determines that the prescription department should close during
his or her absence, then the pharmacist shall close the prescription de-
partment and remove the pharmacy technicians, pharmacy technician
trainees, and other pharmacy personnel from the prescription depart-
ment during his or her absence; and

(IV) anotice is posted which includes the follow-

ing information:

(-a-) the pharmacistis on a break and the time
the pharmacist will return; and

(-b-) pharmacy technicians may begin the
processing of prescription drug orders or refills brought in during
the pharmacist’s absence, but the prescription or refill may not be
delivered to the patient or the patient’s agent until the pharmacist
verifies the accuracy of the prescription.

(ii) During the time a pharmacist is absent from the
prescription department, only pharmacy technicians who have com-
pleted the pharmacy’s training program may perform the following du-
ties, provided a pharmacist verifies the accuracy of all acts, tasks, and
functions performed by the pharmacy technicians prior to delivery of
the prescription to the patient or the patient’s agent:

(1) initiating and receiving refill authorization re-
quests;

(1) entering prescription data into a data pro-
cessing system;

(1) taking a stock bottle from the shelf for a pre-
scription;

(V) preparing and packaging prescription drug
orders (i.e., counting tablets/capsules, measuring liquids and placing
them in the prescription container);

(V) affixing prescription labels and auxiliary la-
bels to the prescription container; and

(V1) prepackaging and labeling prepackaged
drugs.

(iii)  Upon return to the prescription department, the
pharmacist shall:

() conductadrug regimen review as specified in
subsection (c)(2) of this section; and

(1) verify the accuracy of all acts, tasks, and
functions performed by the pharmacy technicians prior to delivery of
the prescription to the patient or the patient’s agent.

(iv) An agent of the pharmacist may deliver a previ-
ously verified prescription to the patient or his or her agent provided a
record of the delivery is maintained containing the following informa-
tion:

(I) date of the delivery;

(1) unique identification number of the prescrip-
tion drug order;

(111)  patient’s name;

(IV) patient’s phone number or the phone num-
ber of the person picking up the prescription; and

(V) signature of the person picking up the pre-
scription.

(v) Any prescription delivered to a patient when a
pharmacist is not in the prescription department must meet the require-
ments for a prescription delivered to a patient as described in subsection
(c)(1)(F) of this section.

(vi) During the times a pharmacist is absent from the
prescription department a pharmacist intern shall be considered a reg-
istered pharmacy technician and may perform only the duties of a reg-
istered pharmacy technician.

(vii) Inpharmacies with two or more pharmacists on
duty, the pharmacists shall stagger their breaks and meal periods so that
the prescription department is not left without a pharmacist on duty.

(B) Pharmacist is off-site.

(i) The prescription department must be secured
with procedures for entry during the time that a pharmacy is not under
the continuous on-site supervision of a pharmacist and the pharmacy
is not open for pharmacy services.

(ii) Pharmacy technicians and pharmacy technician
trainees may not perform any duties of a pharmacy technician or phar-
macy technician trainee during the time that the pharmacist is off-site.

(iif) A pharmacy may use an automated storage and
distribution device as specified in subsection (i) of this section for pick-
up of a previously verified prescription by a patient or patient’s agent,
provided the following conditions are met:

(I) anotice is posted which includes the follow-
ing information:

(-a-) the pharmacist is off-site and not present
in the pharmacy;

(-b-) nonew prescriptions may be prepared at
the pharmacy but previously verified prescriptions may be delivered to
the patient or the patient’s agent; and

(-c-) the date/time when the pharmacist will
return.

(1)  the pharmacy must maintain documentation
of the absences of the pharmacist(s); and

(1) the prescription department is locked and
secured to prohibit unauthorized entry.

(iv) An agent of the pharmacist may deliver a previ-
ously verified prescription to a patient or patient’s agent during short
periods of time when a pharmacist is off-site, provided the following
conditions are met:

(I) short periods of time may not exceed two con-
secutive hours in a 24 hour period;
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(I1) anotice is posted which includes the follow-
ing information:

(-a-) the pharmacist is off-site and not present
in the pharmacy;

(-b-) nonew prescriptions may be prepared at
the pharmacy but previously verified prescriptions may be delivered to
the patient or the patient’s agent; and

(-c-) the date/time when the pharmacist will
return.

(1) the pharmacy must maintain documentation
of the absences of the pharmacist(s); and

(IV) the prescription department is locked and
secured to prohibit unauthorized entry.

(v) During the time a pharmacist is absent from the
prescription department and is off-site, a record of prescriptions deliv-
ered must be maintained and contain the following information:

() date and time of the delivery;

(1) unique identification number of the prescrip-
tion drug order;

(1) patient’s name;

(IV) patient’s phone number or the phone num-
ber of the person picking up the prescription; and

(V) signature of the person picking up the pre-
scription.

(vi) Any prescription delivered to a patient when a
pharmacist is not on-site at the pharmacy must meet the requirements
for a prescription delivered to a patient as described in subsection
(¢)(2)(F) of this section.

(c) Prescription dispensing and delivery.
(1) Patient counseling and provision of drug information.

(A) To optimize drug therapy, a pharmacist shall com-
municate to the patient or the patient’s agent, information about the
prescription drug or device which in the exercise of the pharmacist’s
professional judgment the pharmacist deems significant, such as the
following:

(i) the name and description of the drug or device;

(ii) dosage form, dosage, route of administration,
and duration of drug therapy;

(iii)  special directions and precautions for prepara-
tion, administration, and use by the patient;

(iv) common severe side or adverse effects or inter-
actions and therapeutic contraindications that may be encountered, in-
cluding their avoidance, and the action required if they occur;

(v) techniques for self monitoring of drug therapy;

(vi) proper storage;

(vii) refill information; and

(viii) action to be taken in the event of a missed dose.
(B) Such communication:

(i) shall be provided with each new prescription
drug order;

(ii)  shall be provided for any prescription drug order
dispensed by the pharmacy on the request of the patient or patient’s
agent;

(iif) shall be communicated orally in person unless
the patient or patient’s agent is not at the pharmacy or a specific com-
munication barrier prohibits such oral communication;

(iv) effective, June 1, 2010, shall be documented by
recording the initials or identification code of the pharmacist providing
the counseling in the prescription dispensing record on either the orig-
inal hard-copy prescription. in the pharmacy’s data processing s