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♦ ♦ ♦ 

Appointments 

Appointments for May 3, 2011 

Appointed to the State Board for Educator Certification for a term to 
expire February 1, 2017, Grant W. Simpson, Jr. of Gainesville (Dr. 
Simpson is being reappointed). 

Designating Cynthia Tays as presiding officer of the Texas Board of 
Chiropractic Examiners for a term at the pleasure of the Governor. Dr. 
Tays is replacing Kenneth Perkins of Conroe as presiding officer. 

Appointments for May 13, 2011 

Designating A. Carlos Barrera as presiding officer of the Texas State 
Board of Public Accountancy for a term at the pleasure of the Gover
nor. Mr. Barrera is replacing Gregory Bailes of Bee Cave as presiding 
officer. 

Appointments for May 17, 2011 

Appointed to the Texas Ethics Commission for a term to expire Novem
ber 19, 2011, Robert K. "Bob" Long, Sr. of Bastrop (replacing George 
Henderson, III of Lufkin who resigned). 

Appointed to the Advisory Council on Emergency Medical Services 
for a term to expire January 1, 2014, James M. "Mike" DeLoach of Lit
tlefield (replacing Marti VanRavenswaay of Arlington who no longer 
qualified). 

Designating David Margrave as presiding officer of the Product Devel
opment and Small Business Incubator Board for a term at the pleasure 
of the Governor. Mr. Margrave is replacing Mae Jemison of Houston 
as presiding officer. 

Designating Avis Wukasch as presiding officer of the Texas Real Estate 
Commission for a term at the pleasure of the Governor. Ms. Wukasch 
is replacing John Eckstrum of Montgomery as presiding officer. 

Rick Perry, Governor 
TRD-201101882 
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♦ ♦ ♦ 

Requests for Opinions 

RQ-0971-GA 

Requestor: 

The Honorable Susan Combs 

Comptroller of Public Accounts 

Post Office Box 13528 

Austin, Texas 78711-3528 

Re: Whether the Medicaid and Public Assistance Fraud Oversight Task 
Force is an "advisory committee" under section 2110.001 of the Gov
ernment Code (RQ-0971-GA) 

Briefs requested by June 20, 2011 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201101878 
Jay Dyer 
Deputy Attorney General 
Office of the Attorney General 
Filed: May 25, 2011 
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♦ ♦ ♦ 

TITLE 19. EDUCATION 

PART 1. TEXAS HIGHER EDUCATION 
COORDINATING BOARD 

CHAPTER 4. RULES APPLYING TO 
ALL PUBLIC INSTITUTIONS OF HIGHER 
EDUCATION IN TEXAS 
SUBCHAPTER A. GENERAL PROVISIONS 
19 TAC §4.11 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes amendments to §4.11, concerning Common 
Admission Application Forms. The intent of the amendments 
to this section is to change the billing procedures. The pro-
posed changes will enable the Coordinating Board to collect and 
process institutional payments to cover operating cost of Apply-
Texas in the same fiscal year. 

Dr. MacGregor M. Stephenson, Assistant Commissioner for 
Academic Affairs and Research, has determined that for the 
first five years the amendments are in effect there will be no 
fiscal implications for state or local governments as a result of 
amending the rule. 

Dr. Stephenson has also determined the public benefit antic-
ipated as a result of administering the section will allow institu-
tions to easily  track expenses to ApplyTexas by  fiscal year. There 
is no effect on small businesses. There are no anticipated eco-
nomic costs to persons who are required to comply with the sec-
tion as proposed. There is no impact on local employment. 

Comments on the proposed amendments may be submitted by 
mail to MacGregor M. Stephenson, Assistant Commissioner, 
Texas Higher Education Coordinating Board, P.O. Box 12788, 
Austin, Texas 78711 or via e-mail at macgregor.stephen-
son@thecb.state.tx.us. Comments will be accepted for 30 days 
following publication of the proposal in the Texas Register. 

The amendments are proposed under the Texas Education Code 
§51.762, which provides the Coordinating Board with the author-
ity to adopt rules for the common admission application. 

The amendment affects the Texas Education Code §51.762. 

§4.11. Common Admission Application Forms. 
(a) - (e) (No change.) 

(f) The Coordinating Board shall enter into a contract with a 
public institution of higher education to maintain the electronic com
mon application system for use by the public in applying for admission 
to participating institutions and for distribution of the electronic appli
cation to the participating institutions designated by the applicant. Op

erating costs of the system will be paid for by all institutions required 
to use the common application plus independent and health-related in
stitutions that contract to use the electronic application. Each partici
pating institution shall pay a portion of the cost based on the percentage 
of its enrollment compared to the total enrollment of all participating 
institutions based on the previous year’s certified enrollment data. The 
Coordinating Board will monitor the cost of the system and notify the 
institutions on an annual basis of their share of the cost. Billings for 
the services for the coming year will be calculated and sent to the insti
tutions in the summer [spring] and payments must be received no later 
than December 1, of each fiscal year [by September 15]. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2011. 
TRD-201101840 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: July 28, 2011 
For further information, please call: (512) 427-6114 

CHAPTER 21. STUDENT SERVICES 
SUBCHAPTER B. DETERMINATION OF 
RESIDENT STATUS 
19 TAC §§21.22 - 21.27 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes amendments to §§21.22 - 21.27, concerning 
the Determination of Resident Status and Waiver Programs 
for Certain Nonresident Persons. Specifically, the name of 
Subchapter B is amended due to the proposed repeal of 
§21.29. Section 21.22 is amended to accomplish the following: 
(1) update the name of the "Texas Common Application" to 
"ApplyTexas Application" in paragraph (4) "Core Residency 
Questions;" (2) move the definition for "Eligible nonimmigrant" 
to its appropriate place in the alphabetical listing of definitions; 
(3) add a definition for "Erroneously classifies  a person as  
a nonresident" to provide institutions guidance regarding the 
circumstances under which they must reimburse students who 
were misclassified as nonresidents; (4) amend the definition 
for "Gainful employment" (new paragraph (12)) to indicate 
institutions should use their student financial aid budget figures 
in determining whether a student’s earnings are sufficient to 
be considered the basis of domicile; (5) add a definition for 
"Residential real property" (new paragraph (28)) to clarify 
that persons establishing domicile based on the ownership of 
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property in Texas must own property on which a dwelling is 
located; and (6) amend the definition of "Temporary absence" 
(new paragraph (29)) to clarify it applies to persons  who have  
established domicile in the state. The definitions have been 
renumbered as appropriate. 

Section 21.23 is amended to indicate that the rules adopted by 
the Board in April 2011 are effective beginning with residency 
decisions made after the census date of the 2011 fall semester. 
Rules adopted in January 2011 were scheduled to go into effect 
for fall 2011, but many residency decisions have already been 
made for fall 2011. Therefore, the amendment to this section 
would allow the rules adopted in January 2011 to apply to deci-
sions made for spring 2012 and later. 

New §21.24(h) is added to provide institutions guidance in de-
termining the residency status of persons in the United States 
Armed Forces, and their spouses and children. 

The two charts in §21.25 are amended. Item 3 of Chart I (Af-
fidavit) is amended to refer to residing in Texas for "thirty-six
months" rather than "three years," to more precisely reflect statu-
tory language. 

The title of Chart II, Part A is amended to remove the word "a"
from the phrase, "establishment of a domicile." The more appro-
priate phrase is "establishment of domicile." Additional guidance

          

 

 

 
is added to Part A(1)(a) to indicate employment directly related to 
student status cannot be a basis for establishing domicile. Part 
A(1)(c) is amended to indicate all persons living on public as-
sistance for 12 months (not just homeless persons) could use 
documentation for the service providers as a basis for establish-
ing domicile. 

Item 6 of Chart II, Part C is amended to clarify that licensure 
used to support a claim to domicile must be issued by the State 
of Texas or a local (Texas) entity. 

Section 21.26(c) is amended to correct the reference to the title 
of §21.25. 

Former Chart I was deleted from the rules and is now posted on 
the Coordinating Board’s website. Former Charts II and III were 
renumbered as Charts I and II. The amendment to §21.27(a) 
updates the name of Revised Chart III to Chart II. 

Mr. Dan Weaver, Assistant Commissioner for Business and Sup-
port Services, has estimated that for each year of the first five 
years the amendments are in effect there will be no fiscal impli-
cations to state or local government as a result of enforcing or 
administering the rules. 

Mr. Weaver has also determined that for each year of the first 
five years the amendments are in effect, the public benefits antic-
ipated as a result of administering the sections will be increased 
consistency in the identification of persons eligible to claim res-
idency. There is no effect on small businesses. There are no 
anticipated economic costs to persons who are required to com-
ply with the sections as proposed. There is no impact on local 
employment. 

Comments on the proposal may be submitted to Dan Weaver, 
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165, 
dan.weaver@thecb.state.tx.us. Comments will be accepted 
for 30 days following publication of the proposal in the Texas 
Register. 

The amendments are proposed under the Texas Education Code 
§54.075, which provides the Coordinating Board with the author-

ity to adopt rules to carry out the purposes of Texas Education 
Code §§54.0501 - 54.075. 

The amendments affect Texas Education Code §§54.052 -
54.057. 

§21.22. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth
erwise: 

(1) - (3) (No change.) 

(4) Core Residency Questions--The questions promulgated 
by the Board to be completed by a person and used by an institution to 
determine if the person is a Texas resident. For enrollments prior to 
the 2008-2009 academic year, institutions may use the core questions 
developed and distributed by the Board in 1999 or later, including the 
core questions included in the ApplyTexas Application [Texas Com
mon Application], or the core questions set forth in current Board rules 
or posted on the Texas Higher Education Coordinating Board web site. 
The core questions to be used for enrollments on or after the 2008-2009 
academic year shall be the core questions in the ApplyTexas Appli
cation [Texas Common Application] or core questions posted on the 
Board web site. 

(5) - (7) (No change.) 

(8) Eligible Nonimmigrant--A person who has been issued 
a type of nonimmigrant visa by the USCIS that permits the person to 
establish and maintain domicile in the United States. 

(9) Erroneously classifies a person as a nonresident--An ac
tion done if an institution, in spite of information to the contrary that is 
provided by the student by the census date of a given semester, fails to 
classify an otherwise eligible student as a resident. 

(10) [(8)] Established domicile in Texas--Physically resid
ing in Texas with the intent to maintain domicile in Texas for at least 
the 12 consecutive months immediately preceding the census date of 
the term of enrollment, allowing for documented temporary absences. 

[(9) Eligible Nonimmigrant--A person who has been is
sued a type of nonimmigrant visa by the USCIS that permits the person 
to establish and maintain domicile in the United States.] 

(11) [(10)] Financial need--An economic situation that ex
ists for a student when the cost of attendance at an institution of higher 
education is greater than the resources the family has available for pay
ing for college. In determining a student’s financial need an institution 
must compare the financial resources available to the student to the in
stitution’s cost of attendance. 

(12) [(11)] Gainful employment--Employment intended to 
provide an income to a person or allow a person to avoid the expense 
of paying another person to perform the tasks (as in child care) that is 
sufficient to provide at least one-half of the individual’s tuition, fees 
and living expenses as determined in keeping with the institution’s stu
dent financial aid budget or that represents an average of at least twenty 
hours of employment per week. A person who is self-employed or who 
is living off his/her earnings may be considered gainfully employed for 
purposes of establishing residency, as may a person whose primary sup



port is public assistance. Employment conditioned on student status, 
such as work study, the receipt of stipends, fellowships, or research or 
teaching assistantships does not constitute gainful employment. 

(13) [(12)] General Academic Teaching Institution--As the 
term is defined in Texas Education Code, §61.003. 

(14) [(13)] Institution or institution of higher education-
Any public technical institute, public junior college, public senior col
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lege or university, medical or dental unit, or other agency of higher 
education as defined in Texas Education Code, §61.003(8). 

(15) [(14)] Legal guardian--A person who is appointed 
guardian under the Texas Probate Code, Chapter 693, or a temporary 
or successor guardian. 

(16) [(15)] Maintain domicile--To physically reside in 
Texas such that the person intends to always return to the state after 
a temporary absence. The maintenance of domicile is not interrupted 
by a temporary absence from the state, as provided in paragraph (29) 
[(27)] of this section. 

(17) [(16)] Managing conservator--A parent, a competent 
adult, an authorized agency, or a licensed child-placing agency ap
pointed by court order issued under the Texas Family Code, Title 5. 

(18) [(17)] Nonresident tuition--The amount of tuition paid 
by a person who does not qualify as a Texas resident under this sub
chapter unless such person qualifies for a waiver program under Sub
chapter X [§21.29] of this chapter [title] (relating to Waiver Programs 
for Certain Nonresident Persons). 

(19) [(18)] Nontraditional secondary education--A course 
of study at the secondary school level in a nonaccredited private school 
setting, including a home school. 

(20) [(19)] Parent--A natural or adoptive parent, managing 
or possessory conservator, or legal guardian of a person. The term 
would not otherwise include a step-parent. 

(21) [(20)] Possessory conservator--A natural or adoptive 
parent appointed by court order issued under the Texas Family Code, 
Title 5. 

(22) [(21)] Private high school--A private or parochial 
school in Texas. 

(23) [(22)] Public technical institute or college--The Lamar 
Institute of Technology or any campus of the Texas State Technical 
College System. 

(24) [(23)] Regular semester--A fall or spring semester, 
typically consisting of 16 weeks.  

(25) [(24)] Residence--A person’s home or other dwelling 
place. 

(26) [(25)] Residence Determination Official--The primary 
individual at each institution who is responsible for the accurate appli
cation of state statutes and rules to individual student cases. 

(27) [(26)] Resident tuition--The amount of tuition paid by 
a person who qualifies as a Texas resident under this subchapter. 

(28) Residential real property--Real property on which a 
dwelling is located. 

(29) [(27)] Temporary absence--Absence from the State of 
Texas by a person who has established domicile in the state, with the 
intention to return, generally for a period of less than five years. For 
example, the temporary absence of a person or a dependent’s parent 
from the state for the purpose of service in the U.S. Armed Forces, U.S. 
Public Health Service, U.S. Department of Defense, U.S. Department 
of State, as a result of an employment assignment, or for educational 
purposes, shall not affect a person’s ability to continue to claim that 
Texas is his or her domicile. 

(30) [(28)] United States Citizenship and Immigration Ser
vices (USCIS)--The bureau of the U.S. Department of Homeland Secu

rity that is responsible for the administration of immigration and natu
ralization adjudication functions and establishing immigration services 
policies and priorities. 

§21.23. Effective Date of this Subchapter. 
Each institution shall apply this subchapter [these rules] beginning with 
enrollments for the Fall Semester, 2006. Changes to this subchapter 
[these rules] adopted in January 2011 are effective with residency de
cisions made after the census date of the [for the] Fall Semester, 2011. 

§21.24. Determination of Resident Status. 
(a) - (g) (No change.) 

(h) A member of the United States Armed Services whose 
Home of Record with the military is Texas is presumed to be a Texas 
resident, as are his or her spouse and dependent children. A mem
ber whose Home of Record is not Texas but who provides the institu
tion Leave and Earnings Statements that show the member has claimed 
Texas as his or her place of residence for the 12 consecutive months 
prior to enrollment is presumed to be a Texas resident, as are his or her 
spouse and dependent children. 

§21.25. Information Required to Initially Establish Resident Status. 
(a) To initially establish resident status under §21.24 of this 

title (relating to Determination of Resident Status), 

(1) a person who qualifies for residency under §21.24(a)(1) 
shall provide the institution with: 

(A) a completed set of Core Residency Questions; and 

(B) if the person is not a Citizen of the United States or 
a Permanent Resident of the U.S., the person shall, in addition to the 
other requirements of this section, provide the institution with a signed 
affidavit (in the form provided in Chart I, which is incorporated into 
this subchapter for all purposes), stating that the person will apply to 
become a Permanent Resident of the U.S. as soon as the person be
comes eligible to apply. 
Figure: 19 TAC §21.25(a)(1)(B) 

(2) a person who qualifies for residency under §21.24(a)(2) 
or (3) shall provide the institution with a completed set of Core Resi
dency Questions. 

(b) An institution may request that a person provide documen
tation to support or clarify the answers to the Core Residency Ques
tions. Appropriate documents are not limited to those listed in Chart II, 
which is incorporated into this subchapter for all purposes. In addition, 
the institution may request documents that support the information the 
student may provide in the Core Residency Questions, Section H. 
Figure: 19 TAC §21.25(b) 

(c) An institution shall not impose any requirements in addi
tion to the requirements established in this section for a person to es
tablish resident status. 

§21.26. Continuing Resident Status. 
(a) - (b) (No change.) 

(c) A person who enrolls in an institution after two or more 
consecutive regular semesters during which the person is not enrolled 
in a public institution shall submit the information required in §21.25 
of this title (relating to Information Required to Initially Establish Res
ident Status), and satisfy all the applicable requirements to establish 
resident. 

§21.27. Reclassification Based on Additional or Changed Informa-
tion. 
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♦ ♦ ♦ 
♦ ♦ ♦ 

(a) If a person is initially classified as a nonresident based on 
information provided through the set of Core Residency Questions, 
the person may request reclassification by providing the institution 
with supporting documentation as described in [Revised] Chart  II 
[III], which is incorporated into §21.25(b) of this title (relating to 
Information Required to Initially Establish Resident Status). 

(b) - (d) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the  Office of the Secretary of State on May 23, 2011. 
TRD-201101841 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: July 28, 2011 
For further information, please call: (512) 427-6114 

SUBCHAPTER B. DETERMINATION OF 
RESIDENT STATUS AND WAIVER PROGRAMS 
FOR CERTAIN NONRESIDENT PERSONS 
19 TAC §21.29, §21.30 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Higher Education Coordinating Board or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes the repeal of §21.29 and §21.30, concerning 
Determination of Resident Status and Waiver Programs for Cer-
tain Nonresident Persons. Specifically, §21.29 is proposed for 
repeal and is simultaneously being proposed as new Chapter 21, 
Subchapter X, §§21.730 - 21.752 of Coordinating Board rules. 
The relocation will make it easier for institutions and individuals 
to locate rules relevant to tuition waivers. The repeal of §21.29 
necessitates the repeal of §21.30, concerning Residence Deter-
mination Official. 

Mr. Dan Weaver, Assistant Commissioner for Business and Sup-
port Services, has estimated that for each year of the first five 
years the repeal is in effect there will be no fiscal implications to 
state or local government as a result of enforcing or administer-
ing the repeal of the rules. 

Mr. Weaver has also determined that for each year of the first five 
years the repeal is in effect, the public benefits anticipated as a 
result of administering the repeal of the sections will be increased 
ease in locating rules relevant to tuition waivers. There is no 
effect on small businesses. There are no anticipated economic 
costs to persons who are required to comply with the repeal as 
proposed. There is no impact on local employment. 

Comments on the proposal may be submitted to Dan Weaver, 
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165, 
dan.weaver@thecb.state.tx.us. Comments will be accepted 
for 30 days following publication of the proposal in the Texas 
Register. 

The repeal is proposed under the Texas Education Code 
§54.075, which provides the Coordinating Board with the author-
ity to adopt rules to carry out the purposes of Texas Education 
Code §§54.0501 - 54.075. 

The repeal affects Texas Education Code §§54.052 - 54.057. 

§21.29. Waiver Programs for Certain Nonresident Persons. 

§21.30. Residence Determination Official. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2011. 
TRD-201101842 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: July 28, 2011 
For further information, please call: (512) 427-6114 

SUBCHAPTER B. DETERMINATION OF 
RESIDENT STATUS 
19 TAC §21.29 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes new §21.29, concerning Residence Determi-
nation Official. Specifically, §21.29 is proposed for repeal and is 
simultaneously being proposed as new Chapter 21, Subchapter 
X, §§21.730 - 21.752 of Coordinating Board rules. The repeal of 
current §21.29 necessitates the proposal of new §21.29, relating 
to Residence Determination Official. 

Mr. Dan Weaver, Assistant Commissioner for Business and Sup-
port Services, has estimated that for each year of the first five 
years the new section is in effect there will be no fiscal impli-
cations to state or local government as a result of enforcing or 
administering the rule. 

Mr. Weaver has also determined that for each year of the first 
five years the new section is in effect, the public benefits antic-
ipated as a result of administering the section will be increased 
ease in locating rules relevant to tuition waivers. There is no 
effect on small businesses. There are no anticipated economic 
costs to persons who are required to comply with the section as 
proposed. There is no impact on local employment. 

Comments on the proposal may be submitted to Dan Weaver, 
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165, 
dan.weaver@thecb.state.tx.us. Comments will be accepted 
for 30 days following publication of the proposal in the Texas 
Register. 

The new section is proposed under the Texas Education Code 
§54.075, which provides the Coordinating Board with the author-
ity to adopt rules to carry out the purposes of Texas Education 
Code §§54.0501 - 54.075. 

The new section affects Texas Education Code §§54.052 -
54.057. 

§21.29. Residence Determination Official. 

Each institution shall designate an individual who is employed by the 
institution as a Residence Determination Official who shall be knowl
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edgeable of the requirements set out in this subchapter and the appli
cable statutes. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2011. 
TRD-201101843 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: July 28, 2011 
For further information, please call: (512) 427-6114 



SUBCHAPTER X. WAIVER PROGRAMS FOR 
CERTAIN NONRESIDENT PERSONS 
19 TAC §§21.730 - 21.752 

The Texas Higher Education Coordinating Board (Coordinating 
Board) proposes new §§21.730 - 21.752, concerning Waiver 
Programs for Certain Nonresident Persons. Specifically, the ma-
jority of waiver programs referred to in these sections were for-
merly found in §21.29. The relocation to a separate subchapter 
of Board rules will make it easier for institutions and individuals 
to locate rules relevant to tuition waivers. Four programs not 
previously found in §21.29 have been added: §21.734 for the 
Academic Common Market; §21.739 for the Foreign Service Of-
ficer waiver; §21.741 for the Good Neighbor Scholarship waiver; 
and §21.745 for the Olympic Athletes’ waiver. Previous sections 
dealing with waivers for citizens of Mexico with financial need 
are combined into §21.736 and are reduced to a cross-reference  
to Coordinating Board Rules, Chapter 21, Subchapter BB, con-
cerning Programs for Enrolling Students from Mexico. Section 
21.752 was added to provide a cross-reference to rules for the 
state’s two exchange programs which also allow nonresidents to 
pay reduced tuition--the Texas National Student Exchange Pro-
gram and the Reciprocal Educational Exchange Program. Four 
new definitions for "child," "reciprocal waiver," "remain contin-
uously enrolled," and "waiver" have been added in §21.731 to 
provide additional clarity to these terms as used in the context of 
tuition waivers for public institutions of higher education. Finally, 
in each section, information is uniformly provided to identify the 
enabling legislation, student eligibility requirements, eligible in-
stitutions, and the fiscal impact of each waiver. 

Mr. Dan Weaver, Assistant Commissioner for Business and Sup-
port Services, has estimated that for each year of the first five 
years the new sections are in effect there will be no fiscal impli-
cations to state or local government as a result of enforcing or 
administering the rules. 

Mr. Weaver has also determined that for each year of the first 
five years the new sections are in effect, the public benefits antic-
ipated as a result of administering the sections will be increased 
ease in locating rules relevant to tuition waivers. There is no 
effect on small businesses. There are no anticipated economic 
costs to persons who are required to comply with the sections 
as proposed. There is no impact on local employment. 

Comments on the proposal may be submitted to Dan Weaver, 
P.O. Box 12788, Austin, Texas 78711, (512) 427-6165, 
dan.weaver@thecb.state.tx.us. Comments will be accepted 

for 30 days following publication of the proposal in the Texas 
Register. 

The new sections are proposed under the Texas Education Code 
§54.075, which provides the Coordinating Board with the author-
ity to adopt rules to carry out the purposes of Texas Education 
Code §§54.0501 - 54.075. 

The new sections affect Texas Education Code §§54.052 -
54.057. 

§21.730. Authority and Purpose. 
Texas Education Code, §54.075, authorizes the Board to adopt rules 
to carry out the purposes of Texas Education Code, Chapter 54, Sub
chapter B, concerning the determination of resident status for tuition 
purposes. 

§21.731. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth
erwise: 

(1) Census date--The date in an academic term for which an 
institution is required to certify a person’s enrollment in the institution 
for the purposes of determining formula funding for the institution. 

(2) Child--Unless otherwise indicated, a person who is the 
biological or adopted child, or who is claimed as a dependent on a 
federal income tax return filed for the preceding year or who will be 
claimed as a dependent on a federal income tax return for the current 
year. 

(3) Coordinating Board or Board--The Texas Higher Edu
cation Coordinating Board. 

(4) Dependent--A person who: 

(A) is less than 18 years of age and has not been eman
cipated by marriage or court order; or 

(B) is eligible to be claimed as a dependent of a parent 
of the person for purposes of determining the parent’s income tax lia
bility under the Internal Revenue Code of 1986. 

(5) Financial need--An economic situation that exists for a 
student when the cost of attendance at an institution of higher educa
tion is greater than the resources the family has available for paying for 
college. In determining a student’s financial need an institution must 
compare the financial resources available to the student to the institu
tion’s cost of attendance. 

(6) General Academic Teaching Institution--As the term is 
defined in Texas Education Code, §61.003. 

(7) Institution or institution of higher education--Any pub
lic technical institute, public junior college, public senior college or 
university, medical or dental unit, or other agency of higher education 
as defined in Texas Education Code, §61.003(8). 

(8) Nonresident tuition--The amount of tuition paid by a 
person who does not qualify as a Texas resident under Chapter 54, Sub
chapter B, Texas Education Code. 

(9) Parent--A natural or adoptive parent, managing or pos
sessory conservator, or legal guardian of a person. The term would not 
otherwise include a step-parent. 

(10) Public technical institute or college--The Lamar Insti
tute of Technology or any campus of the Texas State Technical College 
System. 

(11) Reciprocal Waiver--A program authorized by Texas 
statutes to enable a nonresident student to pay a tuition rate less than 
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the nonresident rate, described in §21.748 of this title (relating to States 
Bordering Texas), and based on a reciprocal agreement between the 
Texas institution in which the nonresident student enrolls and a similar 
institution in the state from which the nonresident student came. 

(12) Remain Continuously Enrolled--Continue to enroll 
for the fall and spring terms of an academic year. Summer enrollment 
is not a requirement. 

(13) Resident tuition--The amount of tuition paid by a per
son who qualifies as a Texas resident under Chapter 54, Subchapter B, 
Texas Education Code. 

(14) Waiver--A program authorized by Texas statutes that 
allows a nonresident student to enroll in an institution of higher educa
tion and pay a reduced amount of nonresident tuition. 

§21.732. Effective Date of this Subchapter. 

Each institution shall apply this subchapter beginning with tuition and 
fees paid for the Fall Semester, 2012. 

§21.733. General Provisions that Apply to All Waivers. 

(a) Unless otherwise stated, waivers apply only to tuition paid 
by a person to the institution at which he or she met the requirements 
of the waiver and by which he or she was granted the waiver. 

(b) Eligibility for a waiver only applies during terms or 
semesters in which the person meets all program requirements. 

(c) Waivers do not apply to courses for which an institution 
does not receive formula funding (tax support) from the state. 

§21.734. Academic Common Market. 

(a) Authorizing Statute. The ability of Texas students and in
stitutions to participate in the Academic Common Market is authorized 
through Texas Education Code §160.07. 

(b) Eligible Persons. Persons who are Texas residents and who 
are pursuing graduate studies that are not offered in Texas are eligible 
to participate. 

(c) Eligible Institutions. Institutions of higher education lo
cated in states that are parties to the Southern Regional Education Com
pact are eligible to participate. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.735. Center for Technology Development, Management, and 
Transfer. 

(a) Authorizing Statute. The waiver program for employees of 
the Center for Technology Development, Management, and Transfer is 
authorized through Texas Education Code §65.45. 

(b) Eligible Persons. A nonresident person employed by an 
entity with which the University of Texas System enters into an agree
ment as a part of the Center for Technology Development, Manage
ment, and Transfer is eligible for a waiver under this section. 

(c) Eligible Institutions. An eligible person may use this 
waiver only if enrolled in an institution of the University of Texas 
System. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.736. Citizens of Mexico with Financial Need. 

(a) Authorizing Statute. The waiver program for citizens of 
Mexico with financial need enrolled in certain institutions is authorized 
through Texas Education Code §54.060(b) and (c). 

(b) For more information, see Subchapter BB of this chapter 
(relating to Programs for Enrolling Students from Mexico). 

§21.737. Competitive Scholarships. 
(a) Authorizing Statute. The waiver program for scholarship 

students is authorized through Texas Education Code §54.064. 

(b) Eligible Persons. A nonresident person who receives a 
competitive scholarship from a Texas public institution of higher ed
ucation under the following conditions may receive a waiver under the 
provisions of this section. 

(1) The competitive scholarship must meet the following 
requirements: 

(A) total at least $1,000 for the period of time covered 
by the scholarship, not to exceed 12 months; 

(B) be awarded by a scholarship committee authorized 
in writing by the institution’s administration to grant scholarships that 
permit this waiver of nonresident tuition; 

(C) be awarded according to criteria published in the in
stitution’s paper or electronic catalog, available to the public in advance 
of any application deadline; 

(D) be awarded under circumstances that cause both the 
funds and the selection process to be under the control of the institution; 
and 

(E) permit awards to both resident and nonresident per
sons. 

(2) The waiver of nonresident tuition under this provision 
shall only apply to the semester or semesters for which the enabling 
scholarship is awarded. 

(3) If the scholarship is terminated for any reason prior to 
the end of the semester or semesters for which it was initially awarded, 
the person shall pay nonresident tuition for any semester following the 
termination of the scholarship. 

(4) The total number of persons receiving a waiver of non
resident tuition in a given semester under this provision shall not exceed 
5 percent of the total number of students enrolled in the institution in 
the same semester in the prior year. 

(c) Eligible Institutions. A waiver received under this section 
only applies to tuition paid to the institution that awarded the enabling 
scholarship unless the person is simultaneously enrolled in two or more 
public institutions of higher education under a program offered jointly 
by the institutions under a partnership agreement, in which case the 
person is entitled to a waiver also at the second institution. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.738. Economic Development and Diversification Program. 
(a) Authorizing Statute. The Economic Development and 

Diversification Program is authorized through Texas Education Code 
§54.066. 

(b) Eligible Persons. A nonresident person transferred to 
Texas by a company established at a location in Texas as part of the 
state’s Economic Development and Diversification Program and the 
person’s spouse and children are eligible for a waiver through this 
section if: 

(1) The company location at which the person is employed 
(see www.collegeforalltexans.com for a list of eligible companies) was 
established in Texas prior to the census date of the term in which the 
waiver is to be used; 
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(2) No more than five years have passed since the date the 
company location was established in Texas as of the census date of the 
term in which the waiver is to be used; and 

(3) The person provides the institution a letter of intent to 
establish Texas as his or her home. 

(c) Eligible Institutions. An eligible person may use this 
waiver at any Texas public institution of higher education. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.739. Foreign Service Officers. 
(a) Authorizing Statute. The Foreign Service Officers Pro

gram is authorized through Texas Education Code §54.070. 

(b) Eligible Persons. Foreign Service Officers employed by 
the U.S. Department of State and enrolled in institutions of higher ed
ucation are eligible if assigned to an office of the Department of State 
located in Mexico. 

(c) Eligible Institutions. An eligible person may use this 
waiver at any Texas public institution of higher education. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.740. General Academic Teaching Institutions Located within 
100 Miles of the Texas Border. 

(a) Authorizing Statute. The waiver program for individuals 
attending Texas general academic teaching institutions located within 
100 miles of the Texas border is authorized through Texas Education 
Code §54.0601, "Nonresident Tuition Rates at Certain Institutions." 

(b) Eligible Persons. Any nonresident person attending an el
igible institution is eligible for a waiver under this section. 

(c) Eligible Institutions. An eligible person may use this 
waiver at any eligible institution located within 100 miles of the 
boundary of Texas with another state if: 

(1) the governing board of the institution approves the tu
ition rate as in the best interest of the institution and finds that such a 
rate will not cause unreasonable harm to any other institution; and 

(2) the Commissioner approves the tuition rate by finding 
that the institution has a surplus of total educational and general space 
as calculated by the Board’s most current space projection model. This 
obligation to obtain the approval of the Commissioner is continuing, 
and approval to participate in this waiver program must be obtained at 
least every two years. 

(d) Adjusted Tuition Rate. An eligible person shall pay a tu
ition rate set by the institution, but not less than $30 more than the 
resident tuition rate. 

§21.741. Good Neighbor Scholarship. 
(a) Authorizing Statute. The waiver program for persons who 

are residents of other nations of the American Hemisphere is authorized 
through Texas Education Code §54.207. 

(b) For more information, see Subchapter K of this chapter (re
lating to The Good Neighbor Scholarship Program). 

§21.742. Inmates of the Texas Department of Criminal Justice. 
(a) Authorizing Statute. The waiver program for inmates of 

the Texas Department of Criminal Justice is authorized by a rider in
cluded in the Public Community/Junior Colleges section of the Appro
priations Act. 

(b) Eligible Persons. An inmate of the Texas Department of 
Criminal Justice is eligible for a waiver under the cited provision. 

(c) Eligible Institutions. An eligible person may use this 
waiver at any Texas public institution of higher education. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.743. Military and their Families. 

(a) Authorizing Statute. The waiver program for military per
sonnel and their families is authorized through Texas Education Code 
(TEC) §54.058. 

(b) Eligible Persons. The following nonresident persons are 
eligible for a waiver under this section. Once they have received a 
waiver under this section, they continue to be eligible for the waiver 
so long as they remain continuously enrolled in the same degree or 
certificate program. The person’s eligibility to pay tuition and fees at 
the rate provided for Texas residents does not terminate because the 
person is no longer a member of the Armed forces of the United States 
or is no longer the child or spouse of a member of the Armed Forces of 
the United States. 

(1) (TEC §54.058(b); Assigned to Duty) Members and 
their spouses or dependent children (including stepchildren) of the fol
lowing branches of the service who provide the institution a statement 
from an appropriately authorized officer in the service certifying that 
they (or a spouse or parent) will be assigned to duty in Texas on the 
census date of the term in which he or she plans to enroll: 

(A) the U.S. Armed Forces, Army, Air Force, Navy, 
Marine Corps; 

(B) Army National Guard, Air National Guard, and 
Coast Guard Reserves who are members of Texas units and are not in 
Texas only to attend training; and 

(C) Commissioned Officers of the Public Health Ser
vice. 

(2) (TEC §54.058(c); Reassigned to Duty Outside of 
Texas) The spouse or dependent child (including stepchildren) of 
persons listed in paragraph (1) of this subsection who have been 
reassigned to duty outside of Texas, if the spouse or child resides 
continuously in Texas. 

(3) (TEC §54.058(d); Spouse and Dependents who Previ
ously Lived in Texas) The spouse and dependent children (including 
stepchildren) of a member of the U.S. Armed Forces or a Commis
sioned Officer of the Public Health Service who previously resided in 
Texas for at least six months shall pay resident tuition if the member 
or commissioned officer, at least 12 months prior to the first day of the 
spouse’s or dependent child’s enrollment in an institution: 

(A) filed proper documentation with the military or 
Public Health Service to change his or her permanent residence to 
Texas and designated Texas as his or her place of legal residence for 
income tax purposes; 

(B) registered to vote in Texas; and 

(C) has either: 

(i) held ownership of real estate in Texas with no 
delinquent property taxes, or 

(ii) held registration of an automobile in Texas, or 

(iii) has executed a currently-valid will and had it 
on deposit with a county in clerk in Texas that indicates he or she is a 
resident of Texas. 

(4) (TEC §54.058(f); Survivors of Out-of-State Member of 
the Military) The surviving spouse or child (including stepchild) of 
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a non-Texas member of the U.S. Armed Forces or a Commissioned 
Officer of the Public Health Service who died while in service, if he or 
she moves to Texas within 60 days of the date of death and provides 
proof of eligibility to the institution. 

(5) (TEC §54.058(g); Spouse or Child of Out-of-State 
Member of the Military) The spouse or child (including stepchild) of 
a non-Texas member of the U.S. Armed Forces or of a Commissioned 
Officer of the Public Health Service stationed outside of Texas, if 
the spouse or child resides in Texas and files a statement of intent to 
establish residence in Texas with the institution that he or she attends. 

(6) (TEC §54.058(h); Radiological Science Students at 
Midwestern State University) Members of the U.S. Armed Forces 
stationed outside the State of Texas who are enrolled in a bachelor of 
science or master of science degree program in radiological sciences 
at Midwestern State University by instructional telecommunication, if 
they began the program of study while stationed at a military base or 
other installation in Texas. 

(7) (TEC §54.058(i); Honorably Discharged or Retired 
Veterans) An honorably discharged or retired member of the U.S. 
Armed Forces or Commissioned Officer of the Public Health Service 
and his or her spouse and children (including stepchildren) who are 
enrolling in a term or semester at a state institution of higher education 
that begins before the first anniversary of the member’s separation 
from the Armed Forces, if the former member had, at least 12 months 
prior to the first day of enrollment in an institution: 

(A) filed proper documentation with the military or 
Public Health Service to change his or her permanent residence to 
Texas and designated Texas as his/her place of legal residence for 
income tax purposes; 

(B) registered to vote in Texas; and 

(C) has either: 

(i) held ownership of real estate in Texas with no 
delinquent property taxes, or 

(ii) held registration of an automobile in Texas, or 

(iii) has executed a currently-valid will and had it 
on deposit with a county in clerk in Texas that indicates he or she is a 
resident of Texas. 

(8) (TEC §54.058(k); Veterans, Spouses and Children) Vet
erans eligible for federal education benefits, and their spouses and chil
dren (including stepchildren) if they: 

(A) file a letter of intent with their institution to estab
lish residency in Texas; 

(B) reside in this state while enrolled in the institution; 
and 

(C) if qualifying as a child, is 25 years of age or younger 
on the first day of the term in which the person is registering unless 
the child can provide proof to the institution of severe illness or other 
debilitating condition that affected his or her ability to use the benefit 
before reaching that age, in which case the child’s period of eligibility 
to use the waiver shall be extended for a length of time equal to the 
period of illness or incapacity. 

(c) Eligible Institutions. With the exception of the waiver de
scribed in subsection (b)(6) of this section, an eligible person may use a 
waiver described in this section at any Texas public institution of higher 
education. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.744. North Atlantic Treaty Organization (NATO) Forces, their 
Spouses and Children. 

(a) Authorizing Statute. The waiver program titled "NATO 
Agreement" is authorized through Texas Education Code §54.074. 

(b) Eligible Persons. Nonresident persons stationed in Texas 
under the agreement between the Parties to the North Atlantic Treaty 
Regarding the Status of Their Forces, their spouses and dependent chil
dren are eligible for a waiver under this section. 

(c) Eligible Institutions. An eligible person may use this 
waiver at any Texas public institution of higher education. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.745. Olympic Athletes. 
(a) Authorizing Statute. The waiver program titled "Tuition 

Rates for Olympic Athletes" is authorized through Texas Education 
Code §54.073. 

(b) Eligible Persons. A nonresident person is eligible to re
ceive a waiver under this section if the person: 

(1) is in residence and in training as a participating athlete 
in a Community Olympic Development Program or at a United States 
Olympic training center located in this state; 

(2) is residing permanently or temporarily in this state 
while in training as a participating athlete: 

(A) in a Community Olympic Development Program 
located in Texas; or 

(B) at a United States Olympic training center located in 
this state in a program approved by the governing body for the athlete’s 
Olympic sport; or 

(3) is residing permanently or temporarily in this state 
while in training as a participating athlete at a facility in this state 
approved by the governing body for the athlete’s Olympic sport, in a 
program approved by that body. 

(c) Eligible Institutions. An eligible person may use this 
waiver only while attending the University of Texas at Brownsville 
and Texas Southmost College. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.746. Registered Nurses Enrolled in Postgraduate Nursing De-
gree Programs. 

(a) Authorizing Statute. The waiver program for registered 
nurses enrolled in postgraduate nursing degree programs is authorized 
under Texas Education Code §54.069. 

(b) Eligible Persons. A nonresident person is eligible to re
ceive a waiver under this section if the person: 

(1) is a registered nurse authorized to practice professional 
nursing in Texas; 

(2) is enrolled in a program designed to lead to a master’s 
degree or other higher degree in nursing; and 

(3) intends to teach in a program in Texas designed to pre
pare students for licensure as registered nurses. 

(c) Eligible Institutions. A waiver received under this section 
applies to tuition paid to the public institution at which the eligible 
person is enrolled in an eligible program of study. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 
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§21.747. Scholarship Recipients Enrolled in Biomedical Research. 
(a) Authorizing Statute. The waiver program titled "Biomed

ical Research Program; Scholarship Student" is authorized through 
Texas Education Code §54.065. 

(b) Eligible Persons. A nonresident person or a citizen of a 
country other than the United States of America who holds a compet
itive academic scholarship or stipend and is accepted in a clinical and 
biomedical research training program designed to lead to both doctor 
of medicine and doctor of philosophy degrees is eligible for a waiver 
under this section. 

(c) Eligible Institutions. A waiver received under this section 
only applies to tuition paid to the public institution that awarded the 
enabling scholarship. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.748. States Bordering Texas. 
(a) Authorizing Statute. The waiver program for persons from 

states bordering Texas is authorized through Texas Education Code 
§54.060(a) and (g). 

(b) Eligible Persons. 

(1) Persons who are residents of New Mexico, Oklahoma, 
Arkansas or Louisiana are eligible for a waiver under this section if 
they attend an eligible Texas public institution of higher education. 

(2) Persons who previously were residents of one of the 
named states and who moved to Texas from one of the named states 
within the 12 months prior to the census date of the student’s enrollment 
may receive the waiver until such time they have established a claim 
to residency in Texas. 

(c) Eligible Institutions. 

(1) Persons residing in New Mexico, Oklahoma, Arkansas 
or Louisiana may pay a lowered nonresident tuition when they attend an 
upper-level institution, Lamar State College-Port Arthur, Lamar State 
College-Orange or any public community or technical college located 
in a county adjacent to their home state. The Texas institution must 
have a current letter (dated no less than two years prior) on file with 
the Coordinating Board documenting the agreement for a reciprocal 
reduced tuition rate it has with a similar institution in the neighboring 
state. 

(2) Persons residing in New Mexico and Oklahoma may 
pay a lowered nonresident tuition when they attend a public technical 
college located within 100 miles of the border of their home state. The 
Texas institution must have a current letter (dated no less than two years 
prior) on file with the Coordinating Board documenting the agreement 
for a reciprocal reduced tuition rate it has with a similar institution in 
the neighboring state. 

(3) Persons residing in counties or parishes of New Mex
ico, Oklahoma, Arkansas or Louisiana adjacent to Texas may pay a 
lowered nonresident tuition at any Texas public institution of higher 
education. The Texas institution must have a current letter (dated no 
less than two years prior) on file with the Coordinating Board docu
menting the agreement for a reciprocal reduced tuition rate it has with 
a similar institution in the neighboring state. 

(d) Adjusted Tuition Rate. 

(1) An eligible person from counties or parishes adjacent 
to Texas shall pay the resident tuition rate. 

(2) An eligible person from counties or parishes located 
away from the border of Texas shall pay a tuition rate equivalent to 

the amount a Texas resident would pay in their state, but not less than 
the Texas resident tuition rate. 

§21.749. Teachers, Professors, their Spouses and Dependents. 
(a) Authorizing Statute. The waiver program for faculty and 

their dependents is authorized through Texas Education Code §54.059. 

(b) Eligible Persons. A nonresident employed as a teacher or 
professor at least half time on a regular monthly salary basis (not as an 
hourly employee) by a Texas public institution of higher education and 
the spouse and dependent children of the employed teacher or professor 
are eligible for a waiver under this section. 

(c) Eligible Institutions. An eligible person may use this 
waiver at any public institution of higher education. If the teacher 
or professor or spouse or dependent child of such a person attends 
an institution other than the employing institution, the employing 
institution is to provide a letter to the attended institution, verifying 
the employment of the faculty member. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.750. Teaching Assistants and Research Assistants, their Spouses 
and Dependents. 

(a) Authorizing Statute. The waiver program for teaching 
and research assistants is authorized through Texas Education Code 
§54.063. 

(b) Eligible Persons. A nonresident person employed by a 
Texas public institution of higher education as a teaching or research 
assistant on at least a half-time basis in a position determined by the in
stitution to be relevant to the assistant’s degree program and the spouse 
and dependent children of such a person are eligible for a waiver under 
this section. 

(c) Eligible Institutions. An eligible person may use this 
waiver at any Texas public institution of higher education. If the 
research or teaching assistant or spouse or dependent child of such a 
person attends an institution other than the employing institution, the 
employing institution is to provide a letter to the attended institution, 
verifying the employment of the research or teaching assistant. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate. 

§21.751. Texas Guaranteed Tuition Plan (formerly the Texas Tomor-
row Fund) Beneficiaries. 

(a) Authorizing Statute. The waiver program for beneficiaries 
of the Texas Guaranteed Tuition Plan (formerly the Texas Tomorrow 
Fund) is authorized through Texas Education Code §54.621(c). 

(b) Eligible Persons. A nonresident beneficiary of the Texas 
Guaranteed Tuition Plan (formerly the Texas Tomorrow Fund) is eligi
ble for a waiver under this section. 

(c) Eligible Institutions. An eligible person may use this 
waiver at any Texas public institution of higher education. 

(d) Adjusted Tuition Rate. An eligible person shall pay the 
resident tuition rate for the hours paid under the Texas Guaranteed Tu
ition Plan (formerly the Texas Tomorrow Fund) contract, but will pay 
the nonresident rate for any hours not paid for through the contract. 

§21.752. Exchange Programs. 
Two additional programs authorize institutions of higher education to 
participate in reciprocal exchange programs that may allow a nonresi
dent to pay a reduced tuition rate: 

(1) The Texas National Student Exchange Program, which 
applies to exchanges with other institutions located in the United States. 
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This program is authorized through Texas Education Code §51.930. 
See Subchapter EE of this chapter (relating to the Texas National Stu
dent Exchange Program). 

(2) The Reciprocal Educational Exchange Program, which 
applies to exchanges with other institutions located in countries other 
than the United States. This program is authorized through Texas Ed
ucation Code §54.060(c). See Subchapter AA of this chapter (relating 
to the Reciprocal Educational Exchange Program). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the  Office of the Secretary of State on May 23, 2011. 
TRD-201101844 
Bill Franz 
General Counsel 
Texas Higher Education Coordinating Board 
Proposed date of adoption: July 28, 2011 
For further information, please call: (512) 427-6114 

PART 2. TEXAS EDUCATION AGENCY 

CHAPTER 97. PLANNING AND 
ACCOUNTABILITY 
SUBCHAPTER AA. ACCOUNTABILITY AND 
PERFORMANCE MONITORING 
19 TAC §97.1004 

(Editor’s note: In accordance with Texas Government Code, 
§2002.014, which permits the omission of material which is "cum-
bersome, expensive, or otherwise inexpedient," the figure in 19 TAC 
§97.1004(b) is not included in the print version of the Texas Register. 
The figure is available in the on-line version of the June 3, 2011, issue 
of the Texas Register.) 

The Texas Education Agency proposes an amendment to 
§97.1004, concerning adequate yearly progress (AYP). The 
section establishes provisions related to AYP and sets forth the 
process for evaluating campus and district AYP status. The 
section also adopts the most recently published AYP guide. 
The proposed amendment would adopt applicable excerpts, 
Sections II-V, of the 2011 Adequate Yearly Progress Guide. 
Earlier versions of the guide will remain in effect with respect to 
the school years for which they were developed. 

Under the accountability provisions in the federal No Child Left 
Behind Act, all public school campuses, school districts, and 
the state are evaluated for AYP. Districts, campuses, and the 
state are required to meet AYP criteria on three measures: read-
ing/English language arts, mathematics, and either graduation 
rate (for high schools and districts) or attendance rate (for ele-
mentary and middle/junior high schools). If a campus, district, 
or state receiving Title I, Part A, funds fails to meet AYP for two 
consecutive years, that campus, district, or state is subject to 
certain requirements such as offering supplemental educational 
services, offering school choice, or taking corrective actions. To 
implement these requirements, the agency developed the AYP 
guide. 

Agency legal counsel has determined that the commissioner of 
education should take formal rulemaking action to place into the 

Texas Administrative Code procedures related to AYP. Through 
19 TAC §97.1004, adopted effective July 14, 2005, the commis-
sioner exercised rulemaking authority to establish provisions re-
lated to AYP and set forth the process for evaluating campus 
and district AYP status. Portions of each AYP guide have been 
adopted beginning with the 2004 AYP Guide, and the intent is to 
annually update 19 TAC §97.1004 to refer to the most recently 
published AYP guide. 

The proposed amendment to 19 TAC §97.1004 would update 
the rule to adopt applicable excerpts, Sections II-V, of the 2011 
Adequate Yearly Progress Guide. These excerpted sections de-
scribe specific features of the system, AYP measures and stan-
dards, and appeals. In 2011, the U.S. Department of Education 
approved changes to specific components of the AYP system, 
including the areas addressed in the applicable excerpts of the 
2011 AYP Guide. Examples of approved changes include the ex-
pansion of the current campus pairing application to identify cam-
pus performance results for pre-kindergarten and kindergarten 
campuses in order to issue an AYP evaluation and the contin-
ued use of 2010 graduation rate targets for 2011 AYP. 

In addition, subsection (d) would be modified to specify that the 
AYP guide adopted for the school years prior to 2011-2012 will 
remain in effect with respect to those school years. 

The proposed amendment  would establish in rule the specific 
AYP procedures for 2011. Applicable procedures would be 
adopted each year as annual versions of the AYP guide are 
published. The proposed amendment would have no locally 
maintained paperwork requirements. 

Criss Cloudt, associate commissioner for assessment, account-
ability, and data quality, has determined that for the first five-year 
period the amendment is in effect there will be no additional costs 
for state or local government as a result of enforcing or adminis-
tering the amendment. 

Dr. Cloudt has determined that for each year of the first five 
years the amendment is in effect the public benefit anticipated 
as a result of enforcing the amendment will be to continue to 
inform the public of the AYP rating procedures for public schools 
by including this rule in the  Texas Administrative Code. There 
is no anticipated economic cost to persons who are required to 
comply with the proposed amendment. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins June 3, 2011, 
and ends July 5, 2011. Comments on the proposal may be 
submitted to Cristina De La Fuente-Valadez, Policy Coordina-
tion Division, Texas Education Agency, 1701 North Congress 
Avenue, Austin, Texas 78701, (512) 475-1497. Comments may 
also be submitted electronically to rules@tea.state.tx.us or faxed 
to (512) 463-0028. A request for a public hearing on the pro-
posal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on June 3, 2011. 

The amendment is proposed under the Texas Education Code 
(TEC), §7.055(b)(32), which authorizes the commissioner to 
perform duties in connection with the public school accountabil-
ity system as prescribed by TEC, Chapter 39; TEC, §39.073, 
as this section existed before amendment by House Bill 3, 81st 
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Texas Legislature, 2009, which authorizes the commissioner to 
determine how all indicators adopted under TEC, §39.051(b), 
may be used to determine accountability ratings; and TEC, 
§39.075(a)(4), as this section existed before amendment by 
House Bill 3, 81st Texas Legislature, 2009, which authorizes the 
commissioner to conduct special accreditation investigations in 
response to state and federal program requirements. 

The amendment implements the TEC, §§7.055(b)(32), 39.073, 
and 39.075(a)(4). 

§97.1004. Adequate Yearly Progress. 
(a) In accordance with the federal No Child Left Behind Act 

and Texas Education Code, §§7.055(b)(32), 39.073, and 39.075, as 
these sections existed before amendment by House Bill 3, 81st Texas 
Legislature, 2009, all public school campuses, school districts, and the 
state are evaluated for Adequate Yearly Progress (AYP). Districts, cam
puses, and the state are required to meet AYP criteria on three measures: 
reading/English language arts, mathematics, and either graduation rate 
(for high schools and districts) or attendance rate (for elementary and 
middle/junior high schools). The performance of a school district, cam
pus, or the state is reported through indicators of AYP status established 
by the commissioner of education. 

(b) The determination of AYP for school districts and char
ter schools in 2011 [2010] is based on specific criteria and calcula
tions, which are described in excerpted sections of the 2011 [2010] 
AYP Guide provided in this subsection. 
Figure: 19 TAC §97.1004(b) 
[Figure: 19 TAC §97.1004(b)] 

(c) The specific criteria and calculations used in AYP are es
tablished annually by the commissioner of education and communi
cated to all school districts and charter schools. 

(d) The specific criteria and calculations used in the AYP guide 
adopted for the school years prior to 2011-2012 [2010-2011] remain in  
effect for all purposes, including accountability, data standards, and 
audits, with respect to those school years. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2011. 
TRD-201101848 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Earliest possible date of adoption: July 3, 2011 
For further information, please call: (512) 475-1497 

SUBCHAPTER EE. ACCREDITATION 
STATUS, STANDARDS, AND SANCTIONS 
19 TAC §97.1072 

(Editor’s note: In accordance with Texas Government Code, 
§2002.014, which permits the omission of material which is "cum-
bersome, expensive, or otherwise inexpedient," the figure in 19 TAC 
§97.1072(f) is not included in the print version of the Texas Register. 
The figure is available in the on-line version of the June 3, 2011, issue 
of the Texas Register.) 

The Texas Education Agency (TEA) proposes an amendment 
to §97.1072, concerning residential facility monitoring. The sec-

tion implements the requirements of the Texas Education Code 
(TEC), the Individuals with Disabilities Education Improvement 
Act (IDEA 2004) Amendments of 2004, and 34 Code of Federal 
Regulations (CFR), which require the agency to adopt and im-
plement a comprehensive system for monitoring school district 
compliance with federal and state laws relating to special edu-
cation. The proposed amendment would revise procedures for 
the administration of residential facility (RF) monitoring for pub-
lic school districts and open-enrollment charter schools related 
to programs provided to students with disabilities residing in RFs. 
Specifically, the proposal would adopt revisions to the Residen-
tial Facility Monitoring (RFM) Manual, dated August 2011, which 
describe updated methods and strategies for implementing the 
RF monitoring system. 

On April 15, 2004, the United States District Court issued a de-
cision in the Angel G. v. Texas Education Agency lawsuit and 
found that the TEA must develop a new monitoring system to 
ensure that students with disabilities residing in RFs received 
a free, appropriate public education (FAPE). On May 17, 2004, 
the TEA filed a Notice of Appeal in the United States Court of 
Appeals for the Fifth Circuit. During the pendency of the appeal, 
the parties agreed to the entry of a consent decree to resolve the 
disputes and to achieve a common goal of developing and im-
plementing an effective monitoring system. The consent decree 
was filed with the  District Court on August 8, 2005, and automat-
ically expired on December 31, 2010, given that neither party 
requested that the District Court extend the term of the consent 
decree. During the term of the consent decree, the TEA devel-
oped and implemented the monitoring system required under the 
decree. 

Although the Angel G. consent decree expired on December 31, 
2010, the TEA identified an ongoing need to oversee and mon-
itor the programs provided to students with disabilities who re-
side in RFs. Therefore, in December 2010, the commissioner 
adopted in rule a system of RF monitoring to be implemented 
after the expiration of the consent decree. Adopted new 19 
TAC §97.1072, Residential Facility Monitoring; Determinations, 
Investigations, and Sanctions, established a residential facility 
monitoring (RFM) system through which the TEA would meet its 
federal and state special education monitoring obligations for the 
RF population. 

The TEA implemented the newly adopted RF monitoring rule 
throughout the 2010-2011 school year but proposes to make 
revisions to the RFM system in response to identified needs 
and feedback from RFM stakeholders, including representatives 
of school districts, charter schools, education service centers, 
and advocacy organizations. Specifically, the proposed amend-
ment to 19 TAC §97.1072 would amend the rule to adopt the 
RFM Manual, dated August 2011, describing graduated monitor-
ing activities and related interventions and/or sanctions, includ-
ing specific criteria, standards, and procedures for implemen-
tation. The RFM system continues to evolve from the compli-
ance-based, on-site RFM model prescribed under the consent 
decree to a system that allows for a continuum of intervention 
activities, including local reviews, desk analyses, and on-site vis-
its, based on the results of agency data analyses. The revisions 
would more closely align the RFM system with other monitoring 
systems implemented by the agency and allow for an expanded 
focus on program effectiveness and continuous improvement. 

The proposed amendment would also establish that the specific 
criteria, standards, and procedures used in the RFM manual 
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adopted for use prior to 2011 remain in effect for all purposes 
with respect to the applicable period of adoption. 

Consistent with current procedures, districts subject to the 
RFM system would have a continuing obligation to submit  
data regarding RF students with disabilities to the TEA. The 
proposal would implement graduated stages of intervention, 
some of which would involve local data analysis, desk reviews, 
and improvement and corrective action planning, the results of 
which may be required to be submitted to the TEA. Districts and 
campuses would have continued reporting obligations related 
to required interventions and sanctions under this proposal. 
However, the TEA would continue to seek to reduce, to the 
extent possible, the data reporting obligations previously as-
sociated with the requirements of the consent decree. The 
proposed rule action would have no new locally maintained 
paperwork requirements. Districts will continue to be required to 
maintain documentation related to completion of required RFM 
intervention activities and/or implementation of any required 
RFM sanctions. 

Laura Taylor, associate commissioner for accreditation, has de-
termined that for the first five-year period the proposed amend-
ment is in effect there will be no additional costs for state or local 
government as a result of enforcing or administering the amend-
ment. The proposed rule action would modify and continue a 
monitoring system that initially was implemented under the terms 
of the Angel G. consent decree and modified in 2010-2011 un-
der the terms of the commissioner’s rule adoption. The RFM 
system is required to continue to ensure compliance with state 
and federal special education laws. The proposed rule action 
would assign no additional fiscal burden beyond what already is 
imposed by law or the previous consent decree or rule adoption. 

Ms. Taylor has determined that for each year of the first five 
years the proposed amendment is in effect the public benefit an-
ticipated as a result of enforcing the amendment will be updated 
standards and procedures for monitoring the special education 
programs provided to students with disabilities residing in RFs. 
In addition, the proposed rule action would continue to provide 
for the implementation of sanctions and interventions to improve 
district performance and compliance with federal and state spe-
cial education requirements for a unique and vulnerable popula-
tion of students who often have limited access to family members 
who can advocate for their educational needs. There is no an-
ticipated economic cost to persons who are required to comply 
with the proposed amendment. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins June 3, 2011, 
and ends July 5, 2011. Comments on the proposal may be 
submitted to Cristina De La Fuente-Valadez, Policy Coordina-
tion Division, Texas Education Agency, 1701 North Congress 
Avenue, Austin, Texas 78701, (512) 475-1497. Comments may 
also be submitted electronically to rules@tea.state.tx.us or faxed 
to (512) 463-0028. A request for a public hearing on the pro-
posal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on June 3, 2011. 

The amendment is proposed under the Texas Education Code, 
§29.010, which authorizes the agency to adopt and implement a 

comprehensive system for monitoring school district compliance 
with federal and state laws relating to special education; Title 34 
Code of Federal Regulations (CFR) §300.149, which requires 
the agency to have in effect policies and procedures to ensure 
that it meets its general supervision responsibilities related to the 
education of children with disabilities and complies with monitor-
ing and enforcement requirements under Part B of the Individu-
als with Disabilities Education Act (IDEA) and implementing reg-
ulations; and Title 34 CFR §300.600, which requires the agency 
to monitor the implementation and enforce the requirements of 
IDEA, Part B, including monitoring of local education agencies 
to improve educational results and functional outcomes for chil-
dren with disabilities and ensure that program requirements are 
met. 

The amendment implements the Texas Education Code, 
§29.010, and Title 34 CFR §300.149 and §300.600. 

§97.1072. Residential Facility Monitoring; Determinations, Investi-
gations, and Sanctions. 

(a) Students with disabilities residing in residential facilities 
(RFs) are a unique and vulnerable population that often has limited 
access to family members who can advocate for their educational 
needs. Accordingly, the commissioner of education hereby establishes 
the Residential Facility Monitoring (RFM) system, through which 
the Texas Education Agency (TEA) will meet its federal and state 
special education monitoring obligations under 34 Code of Federal 
Regulations §300.149 and §300.600 and Texas Education Code (TEC), 
§29.010, for this population. The definition of an RF for purposes of 
the RFM system will be included in the Residential Facility Monitor
ing (RFM) Manual provided in subsection (f) of this section. Districts 
serving students with disabilities residing in RFs located within the 
districts’ geographic boundaries and/or jurisdictions will be subject to 
the RFM system. These districts are referred to as RF districts. 

(b) RF districts shall report data, as directed by the TEA, in a 
data collection system accessible through the TEA secure website. 

(c) The commissioner shall determine which RF districts will 
be subject to RFM activities based on a review of available information 
according to the following general criteria or other factors set forth in 
the Residential Facility Monitoring (RFM) Manual: 

(1) the degree to which the district’s data reflect a need for 
monitoring and intervention, as indicated by the number of RF students 
with disabilities enrolled in the district; the presence of new RFs within 
the district; and the district’s performance on certain critical indicators 
related to compliance with special education program requirements; 

(2) a comparison of the district’s performance to aggre
gated state performance and to the performance of other districts; 

(3) a review of the district’s longitudinal performance; 

(4) the availability of state and regional resources to inter
vene in all districts exhibiting a comparable need for intervention; and 

(5) the length of time since the district was last subject to 
RFM activities. 

(d) In addition to the criteria under subsection (c) of this sec
tion, the commissioner may use random district selection as a method 
of system validation and/or may consider any other applicable infor
mation such as: 

(1) complaints investigation results; 

(2) special education due process hearing decisions; 

(3) data validation activities; 
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(4) monitoring results under §97.1071 of this title (relating 
to Special Program Performance; Intervention Stages); 

(5) the degree to which the district has achieved timely cor
rection of previously identified noncompliance with program require
ments; 

(6) longitudinal intervention history; and 

(7) other relevant factors. 

(e) The commissioner may use graduated monitoring and in
tervention activities to implement the RFM system. In addition to any 
investigation, intervention, or sanction authorized by TEC, Chapter 39, 
or §89.1076 of this title (relating to Interventions and Sanctions), such 
intervention may require an RF district to implement and/or participate 
in: 

(1) focused analysis of district data; 

(2) reviews of district program effectiveness; 

(3) public meetings; 

(4) focused compliance reviews conducted by review 
teams established by the TEA; 

(5) on-site reviews; and/or 

(6) corrective action planning. 

(f) The specific criteria, standards, and procedures for imple
menting the RFM system are described in [excerpted sections of] the  
Residential Facility Monitoring (RFM) Manual, dated August 2011 
[2010], provided in this subsection. The specific criteria, standards, 
and procedures used in the RFM manual adopted for use prior to 2011 
remain in effect for all purposes with respect to the applicable period 
of adoption. 
Figure: 19 TAC §97.1072(f) 
[Figure: 19 TAC §97.1072(f)] 

(g) RFM activities under this section are  intended to assist the  
RF district in achieving compliance with federal and state special ed
ucation requirements and do not preclude or substitute for a sanction 
under another provision of this subchapter. 

(1) The TEA will implement sanctions authorized under 
TEC, Chapter 39, or this subchapter as necessary to promote timely 
and complete correction of identified noncompliance. 

(2) A decision to impose sanctions shall be based on the ac
creditation and compliance performance of the district, as determined 
under §89.1076 of this title, §97.1035 of this title (relating to Proce
dures for Accreditation Sanctions), and this subchapter. 

(h) RFM actions taken under this section do not preclude or 
substitute for other responses to or consequences of program ineffec
tiveness or noncompliance identified by the TEA such as: 

(1) assignment of required professional services, paid for 
by the district; 

(2) required submission of an improvement and/or correc
tive action plan, including the provision of compensatory services as 
appropriate, paid for by the district; 

(3) expanded oversight, including, but not limited to, fre
quent follow-up contacts with the district, submission of documenta
tion verifying implementation of intervention activities and/or a cor
rective action plan, and submission of district/program data; 

(4) public release of RFM review findings; 

(5) issuance of a public notice of deficiencies and planned 
corrective actions to the district’s board of trustees; 

(6) denial of requests under TEC, §7.056 and/or §12.114; 

(7) appointment of a monitor, conservator, management 
team, or board of managers under TEC, Chapter 39, and/or §97.1073 
of this title (relating to Appointment of Monitor, Conservator, or 
Board of Managers); 

(8) reduction, suspension, redirection, or withholding of 
program funds; 

(9) lowering of the district’s special education monitoring 
status; and/or 

(10) lowering of the district’s accreditation status. 

(i) As a system safeguard, the TEA will conduct desk review 
or on-site verification activities through random or other means of se
lection to verify system effectiveness and/or district implementation of 
RFM requirements, including, but not limited to, accuracy of data re
ported through the data collection system accessible through the TEA 
secure website and other data reporting, timely and sufficient imple
mentation of monitoring and intervention activities, implementation of 
corrective action plans, and continued district compliance after com
pletion of a corrective action plan. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 17, 2011. 
TRD-201101785 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Earliest possible date of adoption: July 3, 2011 
For further information, please call: (512) 475-1497 

CHAPTER 109. BUDGETING, ACCOUNTING, 
AND AUDITING 
SUBCHAPTER AA. COMMISSIONER’S 
RULES CONCERNING FINANCIAL 
ACCOUNTABILITY 
DIVISION 1. FINANCIAL ACCOUNTABILITY 
RATING SYSTEM 
19 TAC §109.1002 

The Texas Education Agency (TEA) proposes an amendment 
to §109.1002, concerning the financial accountability rating 
system. The section establishes indicators applicable to school 
district financial accountability ratings. The proposed amend-
ment would update the School Financial Integrity Rating System 
of Texas (School FIRST) by specifying new provisions for 
implementation beginning with data from fiscal year 2010-2011, 
including the deletion of one non-critical school district indicator 
and the deletion of two non-critical open-enrollment charter 
school indicators, along with new rating worksheets and calcu-
lations that reflect these changes. The proposed amendment to 
the rating system would provide relief from the recommended 
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financial reserves due to current economic conditions and 
changes in state funding. 

House Bill (HB) 3, 81st Texas Legislature, 2009, modified and 
renumbered the Texas Education Code (TEC), Chapter 39, Sub-
chapter I, Financial Accountability, and established Chapter 39, 
Subchapter D, Financial Accountability. Rules in 19 TAC Chap-
ter 109, Budgeting, Accounting, and Auditing, Subchapter AA, 
Commissioner’s Rules Concerning Financial Accountability, Di-
vision 1, Financial Accountability Rating System, establish pro-
visions that detail the purpose, ratings, types of ratings, crite-
ria, reporting, and sanctions for the financial accountability rating 
system, in accordance with Senate Bill 218, 77th Texas Legis-
lature, 2001, and HB 3. The rules include 19 TAC §109.1002, 
Financial Accountability Ratings, which adopts the financial ac-
countability rating forms that explain the indicators that the TEA 
will analyze to assign school district and open-enrollment charter 
school financial accountability ratings. These forms specify the 
minimum financial accountability rating information that school 
districts and open-enrollment charter schools are to report to par-
ents and taxpayers. 

The proposed amendment to 19 TAC §109.1002 would up-
date the rating system by specifying new provisions to be 
implemented beginning with data from  fiscal year 2010-2011. 
The changes to the rating system would provide relief from 
the recommended financial reserves due to current economic 
conditions and changes in state funding for school districts and 
open-enrollment charter schools. 

Specifically, the proposed amendment to 19 TAC §109.1002, Fi-
nancial Accountability Ratings, would update the rating system 
by amending subsections (f) and (g) to specify new provisions 
that will be implemented beginning with data from fiscal year 
2010-2011, including the deletion of one non-critical school dis-
trict indicator and the deletion of two non-critical open-enrollment 
charter school indicators, along with new rating worksheets and 
calculations that reflect these changes. The proposed rating sys-
tem is applicable to financial accountability ratings assigned be-
ginning with data from  fiscal year 2010-2011 (the final ratings 
that will be issued in summer 2012). 

In subsection (f), the proposed amendment would modify the 
financial accountability rating indicators used to determine 
a school district rating beginning with data from fiscal year 
2010-2011 by revising the rating worksheet in Figure: 19 TAC 
§109.1002(f). The proposed worksheet, dated August 2011, 
would include 20 indicators used to calculate a maximum score 
of 70 points and would differ from the December 2010 worksheet 
as follows: 

Indicator 1 and Indicator 18, former Indicator 19, would reflect 
fund balance terminology according to Governmental Account-
ing Standards Board (GASB) Statement No. 54, Fund Balance 
Reporting and Governmental Fund Type Definitions. 

Indicator 2 would replace the word "unreserved" in the expla-
nation with "unrestricted" in reference to the phrase "net asset 
balance." There would be no change in the calculation. 

Indicator 18, former Indicator 19, would delete the alternate test 
in reference to optimum fund balance. 

Former Indicator 18, referring to a school district’s optimum fund 
balance, would be deleted as a rating indicator. 

The indicators in the proposed worksheet would be renumbered 
accordingly and the ranges revised  to accurately  align with the  
adopted indicators. 

In subsection (g), the proposed amendment would modify the 
financial accountability rating indicators used to determine an 
open-enrollment charter school rating beginning with data from 
fiscal year 2010-2011 by revising the rating worksheet in Figure: 
19 TAC §109.1002(g). The proposed worksheet, dated August 
2011, would include 19 indicators used to calculate a maximum 
score of 65 points and would differ from the December 2010 
worksheet as follows: 

Former Indicator 17, referring to the ability of a charter school’s 
assets to cover two months of operating expenses, would be 
deleted as a rating indicator. 

Former Indicator 21, referring to the ability of a charter school 
to operate for two months without additional funds, would be 
deleted as a rating indicator. 

The indicators in the proposed worksheet would be renumbered 
accordingly and the ranges revised to accurately align with the 
adopted indicators. 

The ranges of points reflected for the determination of charter 
school ratings would be corrected. 

The proposed amendment would update the worksheet and cal-
culations used beginning with data from fiscal year 2010-2011 to 
report school district and open-enrollment charter school finan-
cial accountability information. TEA staff will continue to gen-
erate school district and open-enrollment charter school finan-
cial accountability ratings based on data submitted by school 
districts and open-enrollment charter schools. The proposed 
amendment would have no new locally maintained paperwork 
requirements. 

Laura Taylor, associate commissioner for accreditation, has de-
termined that for the first five-year period the proposed amend-
ment is in effect there will be no additional costs for state or 
local government as a result of enforcing or administering the 
amendment other than the cost to the TEA to make the neces-
sary programming changes to the School FIRST software at an 
estimated cost of $10,384 in fiscal year 2012. The proposed 
rule action would modify and continue a financial accountabil-
ity system that has been implemented under the requirements 
of statute since 2001-2002 and that is required to continue. The 
rule action would assign no additional fiscal burden beyond what 
already is imposed by law. 

Ms. Taylor has determined that for each year of the first five 
years the amendment is in effect the public benefit anticipated 
as a result of enforcing the amendment will be updates to the 
financial accountability rating system to ensure that school dis-
tricts and open-enrollment charter schools will be held account-
able for the quality of their financial management practices and 
will achieve improved performance in the management of their 
financial resources. In addition, reporting increases data avail-
able to the public and promotes transparency. There is no an-
ticipated economic cost to persons who are required to comply 
with the proposed amendment. 

There is no direct adverse economic impact for small businesses 
and microbusinesses; therefore, no regulatory flexibility anal-
ysis, specified in Texas Government Code, §2006.002, is re-
quired. 

The public comment period on the proposal begins June 3, 2011, 
and ends July 5, 2011. Comments on the proposal may be 
submitted to Cristina De La Fuente-Valadez, Policy Coordina-
tion Division, Texas Education Agency, 1701 North Congress 
Avenue, Austin, Texas 78701, (512) 475-1497. Comments may 
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also be submitted electronically to rules@tea.state.tx.us or faxed 
to (512) 463-0028. A request for a public hearing on the pro-
posal submitted under the Administrative Procedure Act must 
be received by the commissioner of education not more than 14 
calendar days after notice of the proposal has been published in 
the Texas Register on June 3, 2011. 

The amendment is proposed under the Texas Education Code, 
§39.085, which requires the commissioner of education to adopt 
rules as necessary for the implementation and administration 
of financial accountability rating systems for school districts and 
open-enrollment charter schools. 

The amendment implements the TEC, §§39.081-39.085. 

§109.1002. Financial Accountability Ratings. 

(a) In accordance with Texas Education Code (TEC), Chap
ter 39, Subchapter D, each school district and open-enrollment charter 
school must be assigned a financial accountability rating by the Texas 
Education Agency (TEA). The specific procedures for determining fi 
nancial accountability ratings will be established annually by the com
missioner of education and communicated to all school districts and 
open-enrollment charter schools. 

(b) For fiscal years 2002-2003, 2003-2004, 2004-2005, and 
2005-2006, each financial accountability rating of a school district is 
based on its overall performance on certain financial measurements, ra
tios, and other indicators established by the commissioner of education 
in the financial accountability rating form provided in this subsection 
entitled "School FIRST - Rating Worksheet," effective May 2003. 
Figure: 19 TAC §109.1002(b) (No change.) 

(c) For fiscal years 2006-2007 and 2007-2008, the financial 
accountability rating of a school district is based on its overall perfor
mance on certain financial measurements, ratios, and other indicators 
established by the commissioner of education in the financial account
ability rating form provided in this subsection entitled "School FIRST 
- Rating Worksheet Effective August 2006." On this form, Indicator 
13 entitled, "Was The Percent Of Operating Expenditures Expended 
For Instruction More Than or Equal to 65%?" was phased in over a 
three-year period, as follows. 
Figure: 19 TAC §109.1002(c) (No change.) 

(1) For fiscal year 2006-2007, the indicator was "Was The 
Percent Of Operating Expenditures Expended For Instruction More 
Than or Equal to 55%?" 

(2) For fiscal year 2007-2008, the indicator was "Was The 
Percent Of Operating Expenditures Expended For Instruction More 
Than or Equal to 60%?" 

(3) For fiscal year 2008-2009 and beyond, the indicator 
was repealed. 

(d) For fiscal years 2008-2009 and 2009-2010, the financial 
accountability rating of a school district is based on its overall perfor
mance on certain financial measurements, ratios, and other indicators 
established by the commissioner of education in the financial account
ability rating form provided in this subsection entitled "School FIRST 
- Rating Worksheet Dated March 2010." 
Figure: 19 TAC §109.1002(d) (No change.) 

(e) For fiscal years 2008-2009 and 2009-2010, the financial 
accountability rating of an open-enrollment charter school is based on 
its overall performance on certain financial measurements, ratios, and 
other indicators established by the commissioner of education in the 
financial accountability rating form provided in this subsection enti
tled "Charter School - School FIRST - Rating Worksheet Dated March 
2010." 

Figure: 19 TAC §109.1002(e) (No change.) 

(f) Beginning with fiscal year 2010-2011, the financial 
accountability rating of a school district is based on its overall perfor
mance on certain financial measurements, ratios, and other indicators 
established by the commissioner of education in the financial account
ability rating form provided in this subsection entitled "School FIRST 
- Rating Worksheet Dated August 2011 [December 2010]." 
Figure: 19 TAC §109.1002(f) 
[Figure: 19 TAC §109.1002(f)] 

(g) Beginning with fiscal year 2010-2011, the financial ac
countability rating of an open-enrollment charter school is based on 
its overall performance on certain financial measurements, ratios, 
and other indicators established by the commissioner of education in 
the financial accountability rating form provided in this subsection 
entitled "School FIRST for Charter Schools - Rating Worksheet Dated 
August 2011 [December 2010]." 
Figure: 19 TAC §109.1002(g) 
[Figure: 19 TAC §109.1002(g)] 

(h) A financial accountability rating by a voluntary association 
is a local option of the district or open-enrollment charter school, but it 
does not substitute for a financial accountability rating by the TEA. 

(i) The TEA will issue a preliminary financial accountability 
rating to a school district or open-enrollment charter school within 150 
days of its complete financial data being made available to the TEA 
staff. The financial accountability rating for a particular year will al
ways be based on complete and audited financial data from the previous 
fiscal year given the availability of the data. For example, the final 2010 
School FIRST rating issued in August 2010 is based on complete and 
audited financial data for the 2008-2009 fiscal year and is the financial 
accountability rating for the 2009-2010 school year for the purposes of 
§97.1055 of this title (relating to Accreditation Status). 

(1) The issuance of the preliminary or final rating will 
not be delayed if a district or open-enrollment charter school fails 
to meet the statutory deadline for submitting the annual financial 
and compliance report. Instead, a rating of Suspended-Data Quality 
under §109.1003(a)(5) of this title (relating to Types of Financial 
Accountability Ratings) will be issued. 

(2) A district or open-enrollment charter school may sub
mit a written appeal requesting that the TEA review a preliminary rat
ing if the preliminary rating was based on a data error solely attributable 
to the TEA’s review of the data for any of the indicators. 

(A) The TEA office responsible for financial audits 
must receive the appeal no later than 30 days after the TEA’s release 
of the preliminary rating, and the appeal must include substantial evi
dence that supports the district’s or open-enrollment charter school’s 
position. 

(i) Only appeals that would result in a change of the 
preliminary rating will be considered. 

(ii) The TEA staff will review information submit
ted by the district or open-enrollment charter school to validate the 
statements made to the extent possible. The TEA will examine all rel
evant data. 

(iii) The TEA staff will prepare a recommendation 
and forward it to an external panel for review. This review panel will 
provide independent oversight to the appeals process. 

(iv) The external review panel will examine the ap
peal, supporting documentation, staff research, and the staff recom
mendation. The review panel will determine its recommendation. 
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(v) The external review panel’s recommendation 
will be forwarded to the commissioner. 

(vi) The commissioner will make a final decision in 
accordance with the timeline specified in subparagraph (E) of this para
graph. 

(B) Appeals received 31 days or more after the TEA 
issues a preliminary rating will not be considered. 

(C) Errors by a district or open-enrollment charter 
school in recording data or submitting data through the TEA data 
collection and reporting system do not constitute a valid basis for 
appealing a preliminary rating. 

(D) A district that is the fiscal agent for a shared services 
arrangement (SSA) and has the staff of the SSA on its payroll may 
appeal the two indicators related to student-to-teacher and student-to
staff ratios if it fails these indicators due to the number of staff that 
are SSA staff. The district must provide the TEA with the number of 
staff that are employees of the district and the number of staff that are 
part of the SSA. This adjustment should not be a factor for an open-
enrollment charter school that is a fiscal agent since the SSA reporting 
requirements are different than a school district. 

(E) If the TEA receives an appeal of a preliminary rat
ing, a final rating will be issued to the school district or open-enrollment 
charter school no later than 45 days after the appeal has been received 
by the TEA. 

(F) If the TEA does not receive an appeal of a prelimi
nary rating, the preliminary rating automatically becomes a final rating 
on the 31st day after issuance of the preliminary rating. 

(G) A final rating issued by the TEA pursuant to this 
section may not be appealed under the TEC, §7.057, or any other law 
or rule. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the  Office of the Secretary of State on May 23, 2011. 
TRD-201101845 
Cristina De La Fuente-Valadez 
Director, Policy Coordination 
Texas Education Agency 
Earliest possible date of adoption: July 3, 2011 
For further information, please call: (512) 475-1497 

TITLE 22. EXAMINING BOARDS 

PART 6. TEXAS BOARD OF 
PROFESSIONAL ENGINEERS 

CHAPTER 133. LICENSING 
The Texas Board of Professional Engineers (Board) proposes 
amendments to §133.27 regarding Application for Temporary 
License for Engineers Currently Licensed Outside the United 
States, §133.61 regarding Engineering Examinations Required 
for a License to Practice as a Professional Engineer, §133.67 
regarding Examination on the  Principles  and Practice of En-
gineering, and §133.73 regarding Examination Results and 
Analysis. 

The proposed change to §133.27 clarifies the number of refer-
ence statements required for an international temporary license. 

The proposed change to §133.61 allows a contracted Exam Ad-
ministration company to collect exam registration fees and han-
dle fee refunds and transfers. 

The proposed change to §133.67 clarifies that people taking 
the National Council of Examiners for Engineering and Survey-
ing Structural Principles and Practice of Engineering (PE) exam 
must receive an "acceptable result" for both components of the 
two-day exam within four exam administrations. 

The proposed change to §133.73 clarifies how examinees who 
fail the exams are notified, clarifies the grading verification op-
tions available and that acceptable results must be received for 
both components of the Structural PE exam for the exam to be 
considered passed. 

David Howell, P.E., Director of Licensing for the Board, has 
determined that for the first five-year period the proposed 
amendments are in effect there is no adverse fiscal impact 
for the state and local government as a result of enforcing or 
administering the sections as amended. There is no additional 
cost to licensees or other individuals. There is no adverse fiscal 
impact to the estimated 1,000 small or 6,400 micro businesses 
regulated by the Board. A Regulatory Flexibility Analysis is not 
needed because there is no adverse economic effect to small 
or micro businesses. 

Mr. Howell also has determined that for the first five years the 
proposed amendments are in effect, the public benefit antici-
pated as a result of enforcing the proposed amendments is an 
improvement in the flexibility of the licensure processes and the 
ability to issue international temporary licenses to qualified engi-
neers. 

Any comments or request for a public hearing may be submitted 
no  later than 30 days after the publication of this notice to 
David Howell, P.E., Director of Licensing, Texas Board of Pro-
fessional Engineers, 1917 IH-35 South, Austin, Texas 78741, 
faxed to his attention at (512) 440-0417 or sent by email to 
rules@tbpe.state.tx.us. 

SUBCHAPTER C. PROFESSIONAL 
ENGINEER LICENSE APPLICATION 
REQUIREMENTS 
22 TAC §133.27 

The amendment is proposed pursuant to the Texas Engineering 
Practice Act, Occupations Code §1001.202, which authorizes 
the board to make and enforce all rules and regulations and by-
laws consistent with the Act as necessary for the performance of 
its duties, the governance of its own proceedings, and the regu-
lation of the practice of engineering in this state, §1001.310 re-
garding Temporary or Provisional License, §1001.311 regarding 
Application by Nonresident and §1001.304 regarding Examina-
tion. 

No other statutes, articles or codes are affected by the proposed 
amendment. 

§133.27. Application for Temporary License for Engineers Currently 
Licensed Outside the United States. 

(a) (No change.) 

(b) The applicant applying for a temporary license from Aus
tralia, Canada or the United Mexican States shall submit: 
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(1) - (3) (No change.) 

(4) At least three reference statements as required under 
§133.51(a)[(3)] and §133.53 of this chapter (relating to Reference 
Providers and Reference Statements); 

(5) - (10) (No change.) 

(c) (No change.) 

This agency hereby certifies that the proposal has been review
by legal counsel and found to be within the agency’s legal autho
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 201
TRD-201101850 
Lance Kinney, P.E. 
Executive Director 
Texas Board of Professional Engineers 

ed 
r-

1. 

Earliest possible date of adoption: July 3, 2011 
For further information, please call: (512) 440-7723 

SUBCHAPTER G. EXAMINATIONS 
22 TAC §§133.61, 133.67, 133.73 

The amendments are proposed pursuant to the Texas Engineer-
ing Practice Act, Occupations Code §1001.202, which autho-
rizes the board to make and enforce all rules and regulations and 
bylaws consistent with the Act as necessary for the performance 
of its duties, the governance of its own proceedings, and the reg-
ulation of the practice of engineering in this state, §1001.310 re-
garding Temporary or Provisional License, §1001.311 regarding 
Application by Nonresident and §1001.304 regarding Examina-
tion. 

No other statutes, articles or codes are affected by the proposed 
amendments. 

§133.61. Engineering Examinations Required for a License to Prac-
tice as a Professional Engineer. 

(a) - (g) (No change.) 

(h) Examination registration fees may be collected by the 
board or a contracted exam administrator and shall [not] be refunded 
or transferred [, but may be applicable] to future examination admin
istrations in accordance with established board or exam administrator 
policy [if an examinee makes a timely request seven weeks prior to 
the examination] and if approved by the executive director. 

(i) - (j) (No change.) 

(k) Pursuant to Texas Occupations Code §54.002, if an exam
ination candidate’s religious beliefs prevent the candidate from taking 
an examination on a religious holy day that conflicts with the normally 
scheduled examination date, the candidate shall[, at the time of exam
ination scheduling,] submit a [written] request in a format adopted by 
the board to the contracted exam administrator and the board to take 
the examination on an alternate date. 

(l) (No change.) 

§133.67. Examination on the Principles and Practice of Engineering. 

(a) (No change.) 

(b) Applicants approved to take the examination on the prin
ciples and practice of engineering shall: 

(1) be advised of the first examination date for which they 
are eligible; 

(2) schedule to test in an area of competency as demon
strated by their experience or education; 

(3) be solely responsible for timely scheduling for the ex
amination and any payment of examination fees; and 

(4) have no more than four consecutive examination ad
ministrations [opportunities], including the examination given on the 
date of the first available examination, to pass the examination. Except 
as provided for in §133.61(i) of this chapter (relating to Engineering 



Examinations Required for a License to Practice as a Professional En
gineer), no extensions shall be granted under any circumstances. 

(A) Once an applicant has scheduled for an examination 
that is offered once per year, the consecutive administrations [opportu
nities] shall be counted as one annually as long as the applicant does 
not schedule to sit for an examination that is offered twice per year. 

(B) Once an applicant has scheduled for an examination 
that is offered twice per year, either for the first time or after scheduling 
for an examination that is offered once per year, the remaining consec
utive administrations [opportunities] shall be counted as two annually 
from that examination forward until the four consecutive administra
tions [opportunities] expire. 

(C) An applicant taking the Structural Engineering ex
aminations must receive acceptable results for all components of the 
exam within four consecutive exam administrations. 

(c) - (d) (No change.) 

§133.73. Examination Results and Analysis. 
(a) For each examinee that has completed the examination on 

the fundamentals of engineering or the examination on the principles 
and practice of engineering, the board shall provide a numerical score 
and an indication of whether the person passed or failed the examina
tion. [For each examinee that has completed the Structural II exam
ination on the principles and practice of engineering, the board shall 
provide only an indication of whether the person passed or failed the 
examination.] 

(b) For those exams or exam components with numerical 
scores, the passing score is 70. 

(c) An examinee taking the principles and practice exam for 
structural engineering must receive acceptable results for each compo
nent to pass the exam. 

(d) [(c)] In accordance with §1001.306(c) of the Act, the board 
or NCEES will provide a written analysis furnished by the NCEES [or 
by the board] to anyone who has failed either the examination on the 
fundamentals of engineering or the examination on the principles and 
practice of engineering. 

(e) [(d)] Once the board has provided a written analysis of an 
examination, no further review or re-grading shall be available for the 
examination except as provided in subsection (f) [(e)] of this section.  
However, the executive director may, at his or her discretion, review 
the administrative portions of an examination answer sheet to resolve 
administrative uncertainties and/or determine the manner in which an 
examination should be scored. 

(f) [(e)] An examinee may request manual verification of 
grading of [view] the examination on the fundamentals of engineer
ing or the principles and practice of engineering results [or request 
regrading of such examination] only as permitted by the uniform 
examination procedures set out by NCEES or by the board: 
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(1) only at the date(s) and time(s) specified by NCEES [the 
board] in its  notification to [letter notifying] the examinee of his or her 
failure of the examination; and 

(2) provided that any costs associated with manual verifi 
cation [regrading] by NCEES  [or by the board] will be paid by the 
examinee. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the  Office of the Secretary of State on May 23, 2011. 
TRD-201101851 
Lance Kinney, P.E. 
Executive Director 
Texas Board of Professional Engineers 
Earliest possible date of adoption: July 3, 2011 
For further information, please call: (512) 440-7723 

CHAPTER 137. COMPLIANCE AND 
PROFESSIONALISM 
SUBCHAPTER A. INDIVIDUAL AND 
ENGINEER COMPLIANCE 
22 TAC §137.5, §137.9 

The Texas Board of Professional Engineers (Board) proposes 
amendments to §137.5 regarding Notification of Address 
Change, Employment Change and Criminal Convictions and 
§137.9 regarding Renewal for Expired License. 

The proposed change to §137.5 modifies notifications to include 
the requirement to notify the TBPE of any legal name change. 
It also removes the requirement to present a reason for an em-
ployment change. 

The  proposed change to §137.9  corrects the current rule lan-
guage to be consistent with the current requirements in Texas 
Education Code §57.491 which requires a licensing agency such 
as the TBPE to deny a renewal of a license if the license holder 
is reported as delinquent by the Texas Guaranteed Student Loan 
Corporation. 

David Howell, P.E., Director of Licensing for the Board, has 
determined that for the first five-year period the proposed 
amendments are in effect there is no adverse fiscal impact 
for the state and local government as a result of enforcing or 
administering the sections as amended. There is no additional 
cost to licensees or other individuals. There is no adverse fiscal 
impact to the estimated 1,000 small or 6,400 micro businesses 
regulated by the Board. A Regulatory Flexibility Analysis is not 
needed because there is no adverse economic effect to small 
or micro businesses. 

Mr. Howell also has determined that for the first five years the 
proposed amendments are in effect, the public benefit antici-
pated as a result of enforcing the proposed amendments is an 
improvement in the records of the agency regarding licensed en-
gineers. 

Any comments or request for a public hearing may be submitted 
no later than 30 days after the publication of this notice to 
David Howell, P.E., Director of Licensing, Texas Board of Pro-
fessional Engineers, 1917 IH-35 South, Austin, Texas 78741, 

faxed to his attention at (512) 440-0417 or sent by email to 
rules@tbpe.state.tx.us. 

The amendments are proposed pursuant to the Texas Engi-
neering Practice Act, Occupations Code §1001.202, which 
authorizes the board to make and enforce all rules and regula-
tions and bylaws consistent with the Act as necessary for the 
performance of its duties, the governance of its own proceed-
ings, and the regulation of the practice of engineering in this 
state, §1001.2035 regarding rules on Consequences of Crim-
inal Convictions, §1001.207 regarding rules for Standards of 
Conduct and Ethics, §1001.208 regarding Roster of Engineers, 
§1001.308 regarding Issuance of Licenses, §1001.351 regard-
ing Annual Renewal Required, §1001.353 regarding Procedure 
for Renewal, and Education Code §57.491 regarding Loan 
Default Ground for Nonrenewal of Professional or Occupational 
License. 

No other statutes, articles or codes are affected by the proposed 
amendments. 

§137.5. Notification of Name Change, Address Change, Employment 
Change, and Criminal Convictions. 

(a) Each license holder shall notify the board in writing not 
later than 30 days after of a change in the person’s legal name, personal 
mailing address or employment status. 

(b) A notice informing the board of a change in employment 
status shall include, as applicable, the: 

(1) full legal trade or business name of the association or 
employment; 

(2) physical location and mailing address of the business; 

(3) telephone number of the business office; 

(4) type of business (corporation, assumed name, partner
ship, or self-employment through use of own name); 

(5) legal relationship and position of responsibility within 
the business; and 

(6) effective date of this change.[; and] 

[(7) reason for this notification (changed employment or 
retired; firm went out of business or changed its name or location, etc.).] 

(c) (No change.) 

§137.9. Renewal for Expired License.  

(a) - (e) (No change.) 

(f) In strict accordance with the provisions of the Texas Ed
ucation Code §57.491, pertaining to the loan default proceedings of 
the Texas Guaranteed Student Loan Corporation (TGSLC), if a license 
holder’s name has been provided by the TGSLC as being in default 
of a loan, the board shall not renew the license of the license holder 
[on the second renewal date following such notification], unless the 
TGSLC certifies that the individual has entered into a repayment agree
ment with TGSLC, or is not in default on a loan. Such license holder 
may request [shall be provided an opportunity for] an informal hear
ing, similar to that provided by §139.33 of this title (relating to Infor
mal Proceedings), before any action concerning the denial of a renewal 
of a license is taken under this subsection. A defaulted loan shall not 
bar the board’s issuance of an initial license if the applicant is other
wise qualified for licensure[; however, the board shall not renew said 
license unless the TGSLC certifies the individual has satisfied the re
quirements of the Texas Education Code §57.491]. 

(g) - (h) (No change.) 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 23, 2011. 
TRD-201101852 
Lance Kinney, P.E. 
Executive Director 
Texas Board of Professional Engineers 
Earliest possible date of adoption: July 3, 2011 
For further information, please call: (512) 440-7723 

♦ ♦ ♦ 
PART 11. TEXAS BOARD OF NURSING 

CHAPTER 217. LICENSURE, PEER 
ASSISTANCE AND PRACTICE 
22 TAC §217.5 

Introduction. The Texas Board of Nursing (Board) proposes 
amendments to §217.5 (relating to Temporary License and En-
dorsement). The proposed amendments are authorized under 
the Occupations Code §§301.251, 301.252, 301.256, 301.258, 
301.259, 301.260, 301.303, and 301.151 and are necessary 
to: (i) clarify the requirements that apply to temporary licensure 
and endorsement; (ii) re-organize the section for clarity and 
readability; and (iii) ensure consistency with the requirements 
of §217.6 (relating to Failure to Renew License) and §217.9 
(relating to Inactive Status). 

The Board adopted amendments to §217.6 and §217.9 on Octo-
ber 11, 2010. The amendments prescribed new requirements for 
the reactivation of inactive or expired (delinquent) licenses under 
certain conditions. Specifically, the amendments required indi-
viduals who had not practiced nursing in Texas or any other ju-
risdiction for four or more years to meet additional requirements 
before being permitted to reactivate his/her nursing license. The 
adopted amendments were published in the October 8, 2010, is-
sue of the Texas Register (35 TexReg 9093). 

Existing §217.5(b) incorporates the requirements of §217.9 
by reference. Thus, according to the rule’s own terms, the 
requirements of §217.9 apply to an individual seeking temporary 
licensure and endorsement under §217.5(b). Further, when 
the Board adopted amendments to §217.9 in October, 2010, 
§217.5(b) was automatically updated to incorporate the newly 
adopted requirements to §217.9. This has caused confusion 
among some members of the public. As such, the Board has 
determined that it is necessary to clarify and explain the existing 
requirements of §217.5 as they incorporate the newly adopted 
amendments to §217.9. 

Historical Perspective 

At its October, 2008, meeting, the Board considered a license re-
instatement request from an individual who had been away from 
patient care for approximately 18 years. The individual sought: 
(i) a temporary permit in order to complete a competency eval-
uation; (ii) a limited license; or (iii) permission to retake the Na-
tional Counsel Licensure Examination (NCLEX). The Board de-
nied the individual’s request due to the extensive amount of time 
that the nurse had been away from patient care. At that time, 
the Board also charged Board staff with reviewing its authority 
under the Occupations Code §301.301 and developing a rule 

that addressed situations beyond which an expired (delinquent) 
license could not be renewed. Board Staff presented its findings 
and recommendations to the Board at its January, 2009, meet-
ing. Board Staff also presented the results of a survey from 23 
other state boards of nursing, including Alabama, Arkansas, Cal-
ifornia, Connecticut, Delaware, Florida, Georgia, Hawaii, Indi-
ana, Kansas, Michigan, Missouri, Nebraska, Nevada, New Mex-
ico, North Dakota, Ohio, Oklahoma, Oregon, South Dakota, Ver-
mont, Washington, DC, and West Virginia, regarding their treat-
ment of the renewal of an expired license. Although there was 
no uniform standard among the surveyed states, 16 of the 23 
states surveyed required the completion of a re-entry program 
or a comprehensive refresher course after a nursing license had 
been expired for a certain period of time. The majority of these 
states required a nursing license to have been expired for at least 
a five year period. These states included Arkansas, Connecticut, 
Delaware, Georgia, Hawaii, Kansas, Nebraska, Nevada, New 
Mexico, North Dakota, Oklahoma, Oregon, South Dakota, Ver-
mont, Washington, DC, and West Virginia. Further, 5 of the 23 
states required a nurse to complete formal nursing re-education 
or to retake the NCLEX after a nursing license had been ex-
pired for a certain period of time. The majority of these states 
also required a nursing license to have been expired for at least 
a five year period. These states included Connecticut, Geor-
gia, Hawaii, Michigan, and Oklahoma. After its consideration of 
this information, the Board determined that additional informa-
tion was still needed and charged the Advisory Committee on 
Education and the Nursing Practice Advisory Committee (Com-
mittees) with the development of a rule related to failing to renew 
a license after a significant passage of time. 

The Committees first convened via teleconference on June 
4, 2009, to consider the Board’s charge. The Committees 
discussed their concerns related to a nurse’s return to active 
nursing practice after being away for an extended period of time. 
The Committees also considered the results from the Board’s 
survey of other state boards of nursing regarding their treatment 
of the renewal of an expired license. The Committees discussed 
the Board’s existing requirements related to refresher courses 
and whether those requirements sufficiently ensured a nurse’s 
competency to re-enter active nursing practice. Several com-
mittee members suggested strengthening the Board’s refresher 
course requirements in order to better ensure public safety 
when nurses seek to re-enter active nursing practice. Some 
committee members suggested requiring nurses to demon-
strate their knowledge in combination with an exam to establish 
their competency to practice upon re-entry. The Committees 
also discussed adding a Jurisprudence Exam to the Board’s 
refresher course requirements. Some committee members 
advocated specialized refresher courses for individuals desiring 
to work in practice specific areas, such as pediatrics, case 
management, school nursing, or public health, while other com-
mittee members stressed the importance of more generalized 
refresher courses. The Committees also discussed whether 
formal nursing re-education should be required if a nurse had 
been away from active practice for a very lengthy period of time, 
such as ten or fifteen years. Following its discussions, however, 
the Committees were unable to reach a final recommendation 
regarding a nurse’s failure to renew a license after a significant 
passage of time and determined that they needed to discuss 
the issue further. 

The Committees re-convened on May 17, 2010, to again con-
sider the Board’s charge. Because there was general agreement 
at the June, 2009, meeting that the Board’s refresher course re-
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quirements should be strengthened to better ensure a nurse’s 
competency to re-enter active nursing practice after an extended 
period of time, the Committees focused their discussions on the 
Board’s existing requirements for refresher courses. Specifically, 
the Committees discussed requiring all nurses seeking to re-en-
ter active nursing practice to complete the Board’s online Nurs-
ing Jurisprudence Prep Course, the Board’s Jurisprudence and 
Ethics Workshop, or a Board approved Nursing Jurisprudence 
and Ethics Course, as well the Board’s Nursing Jurisprudence 
Exam. The Committees felt that these additional requirements 
were necessary to test a nurse’s competency to re-enter active 
nursing practice. The Committees also discussed recommenda-
tions related to the required course content of refresher courses, 
such as the amount of time that a nurse should spend review-
ing and mastering each refresher course topic, as well as the 
kinds of issues that should be addressed during each phase 
of a refresher course. Committee members felt that additional 
Board guidance in this area would be helpful to nurses complet-
ing refresher courses, as well as to preceptors teaching refresher 
courses. Following its discussions, the Committees voted to rec-
ommend amending §217.6 and §217.9. The Board considered 
the Committees’ recommendations at its July, 2010, meeting and 
voted to approve  the proposed amendments.  

§217.5 

The proposed amendments to §217.5 identify two situations in 
which an individual may seek temporary licensure and endorse-
ment in Texas: (i) first, where an individual has practiced nurs-
ing in another state within the four years immediately preced-
ing the request for temporary licensure and endorsement; and 
(ii) second, where an individual has not practiced nursing in an-
other state within the four years immediately preceding the re-
quest for temporary licensure and endorsement. The proposed 
amendments then clearly prescribe the requirements that apply 
to an individual in either situation. The proposed amendments to 
§217.5 do not substantively alter the requirements that currently 
apply to both situations, nor do the proposed amendments im-
pose new or additional requirements for either situation. Rather, 
the proposed amendments make the existing requirements of 
§217.5, specifically subsection (b), easier to understand. Cur-
rently, §217.5(b) incorporates the requirements of §217.9 by ref-
erence, instead of specifically stating the requirements that apply 
to an individual who has not practiced nursing in another state 
within the last four years. The proposed amendments to §217.5 
are intended to eliminate this confusion by clearly stating the re-
quirements that apply to an individual seeking temporary licen-
sure and endorsement under §217.5(b). The proposed amend-
ments also re-organize the section for added clarity and read-
ability. 

First, proposed amended §217.5(a) clearly describes all of the 
requirements that apply to an individual seeking temporary licen-
sure and endorsement under §217.5 who has practiced nurs-
ing in another state within the four years immediately preceding 
the request for licensure. In that situation, the proposed amend-
ments to §217.5(a) require the individual to: (i) have graduated 
from an approved nursing education program; (ii) have passed 
a licensure examination meeting the Board’s established mini-
mum passing scores; (iii) be licensed by another United States 
jurisdiction; (iv) for graduates of nursing education programs out-
side of the United States, submit verification of licensure from the 
country of education or as evidenced by one of the prescribed 
credentialing services; (v) file a completed application with the 
Board; (vi) pay the required application fee, which is not refund-
able; (vii) submit fingerprints for a criminal background check; 

and (viii) pass the Board’s approved jurisprudence exam. With 
the sole exception of eliminating the outdated requirement that 
an individual submit a passport sized identification photograph 
with his/her application, the proposed amendments to §217.5(a) 
do not alter any of the existing requirements for individuals seek-
ing temporary licensure and endorsement under subsection (a). 
Rather, the proposed amendments better identify who the re-
quirements under §217.5(a) apply to and better organize the re-
quirements of the subsection. 

Proposed amended §217.5(b) eliminates any confusion that the 
existing language of the subsection has caused and clearly de-
lineates the requirements that apply to an individual seeking tem-
porary licensure and endorsement who has not practiced nurs-
ing in another state within the four years immediately preceding 
the request for licensure. In this situation, the proposed amend-
ments to §217.5(b) require an individual to: (i) complete a re-
fresher course, extensive orientation to the practice of nursing, 
or a nursing program of study that meets the requirements spec-
ified by the Board; (ii) complete the online Texas Board of Nurs-
ing Jurisprudence Prep Course; the Texas Board of Nursing Ju-
risprudence and Ethics Workshop; or a Texas Board of Nurs-
ing approved Nursing Jurisprudence and Ethics course; (iii) af-
ter completing a refresher course, extensive orientation to the 
practice of nursing, or a nursing program of study and one of the 
prescribed Jurisprudence and Ethics courses, meet the follow-
ing requirements: (A) have graduated from an approved nursing 
education program; (B) have passed a licensure examination 
meeting the Board’s established minimum passing scores; (C) 
be licensed by another United States jurisdiction; (D) for gradu-
ates of nursing education programs outside of the United States, 
submit verification of licensure from the country of education or 
as evidenced by one of the prescribed credentialing services; (E) 
file a completed application with the Board; (F) pay the required 
application fee, which is not refundable; (G) submit fingerprints 
for a criminal background check; and (H) pass the Board’s ap-
proved jurisprudence exam. Further, the proposed amendments 
to §217.5(b) direct an individual to submit an application for a six 
month temporary permit to the Board for the limited purpose of 
completing a refresher course, extensive orientation to the prac-
tice of nursing, or nursing program of study. While the tempo-
rary permit issued under §217.5 allows an individual to practice 
in this state while the review of his/her request for permanent li-
censure is completed, the six month temporary permit described 
in proposed amended §217.5(b) serves a different purpose. This 
six month permit is designed to allow an individual to complete 
the clinical component of a required refresher course, extensive 
orientation to the practice of nursing, or a nursing program of 
study. A refresher course, extensive orientation to the practice 
of nursing, or a nursing program of study must be successfully 
completed before an individual is eligible to receive a temporary 
permit under §217.5. 

Because an individual must first apply for, and receive, a six 
month temporary permit before being permitted to complete a 
refresher course, extensive orientation to the practice of nursing, 
or a nursing program of study, the Board has historically placed 
the requirements and instructions for a refresher course, exten-
sive orientation, and nursing program of study in the same in-
struction and application packet as the six month temporary per-
mit requirements and instructions. For purposes of better inter-
nal organization and readability, the instruction and application 
packets for six month temporary permits and refresher courses, 
extensive orientations, and nursing programs of study are be-
ing proposed for adoption by reference in proposed amended 
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§217.5(c). Further, for purposes of clarity, the forms are divided 
among vocational nursing instruction and application packets 
and professional registered nursing instruction and application 
packets and are designated accordingly. 

The proposed amendments to §217.5(b) provide further guid-
ance by specifying that an individual must first complete a re-
fresher course, extensive orientation to the practice of nursing, 
or a nursing program of study and one of the prescribed Jurispru-
dence and Ethics courses before submitting the remainder of the 
required items to the Board. This additional guidance is intended 
to reduce delays in application processing caused by incomplete 
or incorrect application submissions. 

The proposed amendments to §217.5(b) do not substantially 
change any of the requirements that currently apply to individu-
als who have not practiced nursing in another state within the last 
four years. These requirements are specified in recently adopted 
§217.9. However, the proposed amendments to §217.5 are in-
tended to provide clearer direction to individuals applying for a 
temporary permit and endorsement under §217.5(b) by eliminat-
ing the  reference to §217.9 and instead specifying the applicable 
requirements in the subsection itself. 

Refresher courses, extensive orientations, and nursing pro-
grams of study 

The ever evolving landscape of medical care requires nurses to 
stay abreast of the most current changes in medical techniques, 
treatments, and technology. As such, a nurse’s competency to 
safely re-enter nursing practice may be questioned if he/she has 
been away from practice for an extended period of time. As a re-
sult, the Board has historically required such nurses to complete 
a refresher course, extensive orientation, or nursing program of 
study before being able to re-enter the Texas market. Neither the 
newly adopted amendments to §217.9 nor the proposed amend-
ments to §217.5(b) change the Board’s practice in this regard. 
However, the newly adopted amendments to §217.9, which ap-
ply by reference to an individual seeking temporary licensure and 
endorsement under §217.5(b), do provide additional guidance 
to individuals who are required to complete refresher courses, 
extensive orientations, or nursing programs of study and to pre-
ceptors teaching such courses. Although the Board has estab-
lished general parameters for refresher courses, extensive ori-
entations, and nursing programs of study over time, individual 
courses have historically varied from one another based upon 
a nurse’s individual deficiencies, a preceptor’s preferences, and 
the availability of clinical experiences. In an effort to ensure that 
a refresher course, extensive orientation, and nursing program 
of study provides at least a minimally comprehensive review of 
nursing practice, the Board recently adopted new requirements 
for these courses. The adopted requirements, which are speci-
fied in the six month temporary permit applications and instruc-
tions proposed for adoption by reference in proposed amended 
§217.5(c), are designed to establish minimum standards for re-
fresher courses, extensive orientations, and nursing programs 
of study without eliminating a preceptor’s flexibility to customize 
certain portions of a course to address a particular nurse’s indi-
vidual deficiencies. A nurse completing a course under the newly 
adopted requirements should receive a more comprehensive re-
view of nursing practice, as well as an opportunity to review and 
test his or her clinical skills. 

First, the newly adopted requirements that are proposed for 
adoption by reference in proposed amended §217.5(c) specify 
the recommended amount of time that a nurse and preceptor 
should spend on each required refresher course, extensive 

orientation, or nursing program of study topic. For example, 
the Board recommends that 20% of a course be spent on a 
pharmacology review, while only 15% of a course be spent  
on the review of the Nursing Practice Act, rules, and position 
statements. By identifying the amount of time that a nurse and 
preceptor should spend on each area, the requirements prior-
itize the importance of each area of nursing practice, thereby 
creating a more uniform structure for courses. Second, the 
requirements specify the types of information that should be 
reviewed as part of each refresher course, extensive orientation, 
or nursing program of study topic. For example, the require-
ments specify several documents that should be reviewed as  
part of a scope of practice discussion, including documents 
and reference materials that are published on the Board’s web-
site. This requirement helps ensures that a refresher course, 
extensive orientation, or nursing program of study includes a 
review of the appropriate reference material applicable to each 
topic. In this way, the requirements strengthen the quality and 
value of these courses, which should enhance the competency 
of nurses completing the courses. Third, the requirements 
specify that a nurse must provide documentation of his or her 
current cardiopulmonary resuscitation (CPR) certification prior 
to beginning any precepted clinical experience. Nurses are 
required to provide direct patient care as part of a refresher 
course, extensive orientation, or nursing program of study. As 
such, this requirement is necessary to ensure the safety of 
patients during a nurse’s precepted clinical experiences. 

Further, based upon the Committees’ recommendations and the 
Board’s own concerns regarding the safety and competency of 
nurses re-entering nursing practice after being away for an ex-
tended period of time, the newly adopted amendments to §217.9 
that currently apply to an individual seeking temporary licensure 
and endorsement under §217.5(b) require a nurse to complete 
one of three prescribed Jurisprudence and Ethics courses. Not 
only do these courses contain information related to the Nursing 
Practice Act and the Board’s rules and regulations, but they also 
address patient safety and advocacy, scope of practice issues, 
systems issues, and safe harbor. As such, these courses are 
designed to support a nurse’s transition back into active nurs-
ing practice. Further, individuals seeking temporary licensure 
and endorsement under existing §217.5(b) must complete the 
Board’s Nursing Jurisprudence Exam. This requirement is im-
portant because it allows the Board to objectively measure a 
nurse’s requisite nursing knowledge. 

The remaining proposed amendments to §217.5 are necessary 
to re-designate the existing subsections of the section and to 
increase the overall organization and readability of the section. 

Section-by-Section Overview. The following is a section-by-sec-
tion overview of the proposal. 

Proposed amended §217.5(a) requires a nurse who has prac-
ticed nursing in another state within the four years immediately 
preceding a request for temporary licensure and endorsement 
to meet the following requirements: (i) graduation from an ap-
proved nursing education program; (ii) satisfactory completion of 
a licensure examination that meets the following requirements: 
(I) Vocational Nurse Licensure Examination: (-a-) prior to April 
1982--a score of 350 on the SBTPE; (-b-) beginning October 
1982 to September 1988--a score of 350 on the NCLEX-PN; and 
(-c-) October 1988 and after, a passing report on the NCLEX-PN; 
(II) Registered Nurse Licensure Examination: (-a-) prior to July 
1982--a score of 350 on each of the five parts of the SBTPE; 
(-b-) prior to February 1989--a minimum score of 1600 on the 
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NCLEX-RN; and (-c-) February 1989 and after, a passing report 
on the NCLEX-RN; (iii) licensure by another U.S. jurisdiction; (iv) 
for an applicant who has graduated from a nursing education 
program outside of the United States or National Council juris-
dictions, verification of LVN licensure as required in §217.4(a)(1) 
or verification of RN licensure from the country of education or as 
evidenced in a Credential Evaluation Service (CES) Full Educa-
tion Course-by-Course Report from the Commission on Gradu-
ates of Foreign Nursing Schools (CGFNS), Educational Records 
Evaluation Service (ERES), or the International Education Re-
search Foundation (IERF), as well as meeting all other require-
ments in §217.5(a)(2) - (3); (v) filing a completed "Application for 
Temporary License/Endorsement" containing: (I) personal iden-
tification and verification of required information in §217.5(a)(1) 
- (3); and (II) attestation that the applicant meets current Texas 
licensure requirements and has never had disciplinary action 
taken by any licensing authority or jurisdiction in which the appli-
cant holds, or has held licensure and attestation that all informa-
tion contained in, or referenced by, the application is complete 
and accurate and is not false or misleading; (vi) the required 
application processing licensure fee, which is not refundable; 
(vii) submitting fingerprints for a complete criminal background 
check; and (viii) passing the jurisprudence exam approved by 
the Board, effective September 1, 2008. 

Proposed amended §217.5(b) requires a nurse who has not 
practiced nursing in another state within the four years im-
mediately preceding a request for temporary licensure and/or 
permanent licensure by endorsement to meet the following 
requirements: (i) complete a refresher course, extensive orien-
tation to the practice of nursing, or a nursing program of study 
that meets the requirements prescribed by the Board. The nurse 
must submit an Application for Six Month Temporary Permit 
(RN) or an Application for Six Month Temporary Permit (LVN), 
as applicable, to the Board for the limited purpose of completing 
a refresher course, extensive orientation to the practice of 
nursing, or a nursing program of study; (ii) submit to the Board 
evidence of the successful completion of the requirements of 
§217.5(b)(1); (iii) submit to the Board a course completion form 
from one of the following: (I) the online Texas Board of Nursing 
Jurisprudence Prep Course; (II) the Texas Board of Nursing 
Jurisprudence and Ethics Workshop; or (III) a Texas Board of 
Nursing approved Nursing Jurisprudence and Ethics course; 
and (iv) after completing the requirements of §217.5(b)(1) -
(3), submit to the Board verification of the completion of the 
requirements of §217.5(a)(1) - (8). 

Proposed amended §217.5(c) states that the Board adopts 
by reference the following forms, which comprise the in-
structions and requirements for a refresher course, extensive 
orientation to the practice of nursing, and a nursing pro-
gram of study required by §217.5, and which are available at 
http://www.bon.state.tx.us/olv/forms.html: (i) Application for Six 
Month Temporary Permit (RN); and (ii) Application for Six Month 
Temporary Permit  (LVN).  

Proposed amended §217.5(d) states that a nurse who has had 
disciplinary action at any time by any licensing authority is not 
eligible for temporary licensure until completion of the eligibility 
determination. 

Proposed amended §217.5(e) provides that, upon initial licen-
sure by endorsement, a license is issued for a period ranging 
from six months to 29 months depending on the birth month. Fur-
ther, licensees born in even-numbered years shall renew their 

licenses in even-numbered years; licensees born in odd-num-
bered years shall renew their licenses in odd-numbered years. 

Proposed amended §217.5(f) provides that, should it be ascer-
tained from the application filed, or from other sources, that the 
applicant should have had an eligibility issue determined by way 
of a petition for declaratory order pursuant to the Occupations 
Code §301.257, then the application will be treated and pro-
cessed as a petition for declaratory order under §213.30 of this 
title (relating to Declaratory Order of Eligibility for Licensure), and 
the applicant will be treated as a petitioner under that section 
and will be required to pay the non-refundable fee required by 
that section. 

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments are in effect, there will be no additional fiscal impli-
cations for state or local government as a result of implementing 
the proposed amendments.  

Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect, the anticipated public benefit will be the adoption 
of requirements that continue to ensure that nurses who  have  
been out of active nursing practice for an extended period of time 
establish their competency before being issued a current license 
to practice in Texas. 

The Board’s mission is to protect and promote the welfare of the 
people of Texas. One way in which the Board fulfills this obliga-
tion is by ensuring that each person holding a license as a nurse 
in the State of Texas is competent to practice safely. The Board 
recently adopted amendments that require individuals seeking 
to re-enter active nursing practice after  being away from practice  
for an extended period of time to meet additional requirements 
to demonstrate their competency to practice. These recently 
adopted requirements currently apply to individuals seeking tem-
porary licensure and endorsement under §217.5(b). The pro-
posed amendments to §217.5 do not alter these requirements. 
Rather, the proposed amendments to §217.5 clarify these re-
quirements as they apply to an individual seeking temporary 
licensure and endorsement under §217.5(b). These require-
ments were designed to ensure that nurses who have been out of 
active nursing practice  for an extended period of time  are  safe  to  
return to practice. Nurses may be out of active nursing practice 
for a variety of reasons and for varying lengths of time. Upon 
re-entry to practice, however, the Board must be assured that 
each nurse is capable of delivering safe nursing care to the pub-
lic. The recently adopted amendments were designed to ensure 
that a nurse’s competency to practice is sufficiently tested prior 
to receiving a current license to practice in this state. 

Individuals who apply for temporary licensure and endorsement 
under §217.5(b) are required to complete a refresher course, 
extensive orientation to the practice of nursing, or nursing pro-
gram of study. The Board’s recently adopted amendments pro-
vide additional guidance to nurses required to complete these 
courses and to preceptors teaching these courses by specifying 
the amount of time that should be spent on each course topic and 
the types of documents and information that should be reviewed 
during each phase of a course. These requirements were de-
signed to ensure that all courses provide a minimally comprehen-
sive review of nursing practice for nurses seeking current licen-
sure. Thus, a nurse completing a course under these require-
ments should receive a more comprehensive review of nursing 
practice and procedures, which should better ensure the nurse’s 
competency to re-enter active nursing practice. 
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Further, the Board’s recently adopted amendments require the 
completion of one of three specified Nursing Jurisprudence and 
Ethics courses. These requirements also apply to individuals 
seeking temporary licensure and endorsement under §217.5(b). 
The specified Jurisprudence and Ethics courses address a wide 
array of topics, including the Nursing Practice Act, the Board’s 
rules and regulations, patient safety and advocacy, scope of 
practice issues, systems issues, and safe harbor. Further, the 
information in these courses is designed to support a nurse’s 
transition back into active nursing practice. These courses are 
also designed to familiarize a nurse with issues that he or she 
may encounter in his or her practice in Texas and should sup-
plement and enhance the nurse’s existing knowledge and skill 
set, which should result in better protection of the public’s health, 
safety, and welfare. 

Potential Costs of Compliance 

There are no new anticipated economic costs to persons who are 
required to comply with the proposal. This is because the pro-
posed amendments do not substantively alter the requirements 
that currently apply to individuals seeking licensure and tempo-
rary endorsement under §217.5 or impose new or additional re-
quirements or restrictions upon individuals required to comply 
with the proposal. Rather, the proposed amendments clarify the 
existing requirements of §217.5. The Board does not anticipate 
altering its interpretation or application of these requirements nor 
does it anticipate that an individual’s method of compliance with 
these requirements will be altered due to the proposed amend-
ments. There may be costs associated with the existing require-
ments of §217.5, but these are not anticipated to change as a 
result of the proposed amendments and are not affected by the 
proposed amendments to §217.5. 

Economic Impact Statement and Regulatory Flexibility Analysis 
for Small and Micro Businesses. As required by the Government 
Code §2006.002(c) and (f), the Board has determined that the 
proposed amendments will not have an adverse economic effect 
on any individual, Board regulated entity, or other entity required 
to comply with the proposed amendments because no individual, 
Board regulated entity, or other entity required to comply with the 
proposed amendments meets the definition of a small or micro 
business under the Government Code §2006.001(1) or (2). 

The Government Code §2006.001(1) defines a micro business 
as a legal entity, including a corporation, partnership, or sole 
proprietorship that: (i) is formed for the purpose of making a 
profit; (ii) is independently owned and operated; and (iii) has not 
more than 20 employees. The Government Code §2006.001(2) 
defines a small business as a legal entity, including a corpora-
tion, partnership, or sole proprietorship, that: (i) is formed for 
the purpose of making a profit; (ii) is independently owned and 
operated; and (iii) has fewer than 100 employees or less than 
$6 million in annual gross receipts. Each of the elements in 
§2006.001(1) and (2) must be met in order for an entity to qualify 
as a micro business or small business. The only entities subject 
to the proposed amendments are individual nurses. Because in-
dividual nurses are not independently owned and operated legal 
entities that are formed for the purpose of making a profit, no 
individual nurse qualifies as a micro business or small business 
under the Government Code §2006.001(1) or (2). Further, there 
are no anticipated economic costs of compliance as a result of 
the proposal. Therefore, in accordance with the Government 
Code §2006.002(c) and (f), the Board is not required to prepare 
a regulatory flexibility analysis. 

Takings Impact Assessment. The Board has determined that no 
private real property interests are affected by this proposal and 
that this proposal does not restrict or limit an owner’s  right to  
property that would otherwise exist in the absence of govern-
ment action and, therefore, does not constitute a taking or re-
quire a takings impact assessment under the Government Code 
§2007.043. 

Request for Public Comment. To be considered, written com-
ments on the proposal or any request for a public hearing must 
be submitted no later than 5:00 p.m. on July 5, 2011, to James 
W. Johnston, General Counsel, Texas Board of Nursing, 333 
Guadalupe, Suite 3-460, Austin, Texas 78701, or by e-mail to 
dusty.johnston@bon.state.tx.us, or faxed to (512) 305-8101. 
An additional copy of the comments on the proposal or any 
request for a public hearing must be simultaneously submitted 
to Mark Majek, Director of Operations, Texas Board of Nursing, 
333 Guadalupe, Suite 3-460, Austin, Texas 78701, or by e-mail 
to mark.majek@bon.state.tx.us, or faxed to (512) 305-8101. If 
a hearing is held, written and oral comments presented at the 
hearing will be considered. 

Statutory Authority. The amendments are proposed under the 
Occupations Code §§301.251, 301.252, 301.256, 301.258, 
301.259, 301.260, 301.303, and 301.151. 

Section 301.251(a) states that a person may not practice or offer 
to practice professional nursing or vocational nursing in this state 
unless the person is licensed as provided by Chapter 301. 

Section 301.251(b) states that, unless the person holds a license 
under Chapter 301, a person may not use, in connection with 
the person’s name: (i) the title "Registered Nurse," "Professional 
Nurse," "Licensed Vocational Nurse," "Vocational Nurse," "Li-
censed Practical Nurse," "Practical Nurse," or "Graduate Nurse"; 
(ii) the abbreviation "R.N.," "L.V.N.," "V.N.," "L.P.N.," or "P.N."; or 
(iii) any other designation tending to imply that the person is a 
licensed registered nurse or vocational nurse. 

Section 301.251(c) states that §301.251 does not apply to a per-
son entitled to practice nursing in this state under Chapter 304. 

Section 301.251(d) states that, unless the person holds a license 
under Chapter 301, a person may not use, in connection with the 
person’s name: (i) the title "nurse"; or (ii) any other designation 
tending to imply that the person is licensed to provide nursing 
care. 

Section 301.252(a) provides that each applicant for a registered 
nurse license or a vocational nurse license must submit to the 
Board a sworn application that demonstrates the applicant’s 
qualifications under Chapter 301, accompanied by evidence 
that the applicant: (i) has good professional character; (ii) has 
successfully completed a program of professional or vocational 
nursing education approved under §301.157(d); and (iii) has 
passed the jurisprudence examination approved by the Board 
as provided by §301.252(a-1). 

Section 301.252(a-1) states that the jurisprudence examination 
shall be conducted on the licensing requirements under Chapter 
301 and Board rules and other laws, rules, or regulations applica-
ble to the nursing profession in this state. The Board shall adopt 
rules for the jurisprudence examination under §301.252(a)(3) re-
garding: (i) the development of the examination; (ii) applicable 
fees; (iii) administration of the examination; (iv) reexamination 
procedures; (v) grading procedures; and (vi) notice of results. 

Section 301.252(b) states that the Board may waive the require-
ment of §301.252(a)(2) for a vocational nurse applicant if the ap-
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plicant provides satisfactory sworn evidence that the applicant 
has completed an acceptable level of education in: (i) a pro-
fessional nursing school approved under §301.157(d); or (ii) a 
school of professional nurse education located in another state 
or a foreign country. 

Section 301.252(c) states that the Board by rule shall determine 
acceptable levels of education under §301.252(b). 

Section 301.256 provides that, if the results of an examination 
taken under §301.253 or §301.255 satisfy the criteria established 
by the Board under that section, the Board shall issue to the 
applicant a license to practice professional nursing or vocational 
nursing in this state. The license must be signed by the Board’s 
presiding officer and the Executive Director and attested by the 
Board’s seal. 

Section 301.258(a) states that, pending the results of a licensing 
examination, the Board may issue to an applicant who is a grad-
uate of an approved educational program a permit to practice 
professional nursing under the direct supervision of a registered 
nurse or to practice vocational nursing under the direct supervi-
sion of a registered nurse or vocational nurse. 

Section 301.258(b) states that the Board may not issue a permit 
under §301.258 to an applicant who has previously failed an ex-
amination administered by the Board or another state. 

Section 301.258(c) provides that a permit issued under 
§301.258(a) expires on the date of receipt of: (i) a permanent 
license; or (ii) a notice from the Board that the permit holder has 
failed the examination. 

Section 301.258(d) provides that the Board may issue a tempo-
rary permit to practice professional nursing or vocational nursing 
for the limited purpose of allowing a nurse to satisfy a require-
ment imposed by the Board necessary for: (i) renewal of an ex-
pired license; (ii) reactivation of an inactive license; or (iii) reis-
suance of a suspended, revoked, or surrendered license. 

Section 301.258(e) states that a permit issued under 
§301.258(d) expires on the earlier of: (i) the date of receipt of a 
permanent license; or (ii) six months after the date the permit is 
issued. 

Section 301.258(f) provides that a person who holds a temporary 
permit issued under §301.258 is considered to be a licensed reg-
istered nurse or vocational nurse for all purposes except to the 
extent of any stipulation or limitation on practice imposed by the 
Board as a condition of issuing the permit. 

Section 301.259 states that, on payment of a fee established by 
the Board, the Board may issue a license to practice as a reg-
istered nurse or vocational nurse in this state by endorsement 
without examination to an applicant who holds a registration cer-
tificate as a registered nurse or vocational nurse, as applicable, 
issued by a territory or possession of the United States or a for-
eign country if the Board determines that the issuing agency of 
the territory or possession of the United States or foreign coun-
try required in its examination the same general degree of fitness 
required by this state. 

Section 301.260(a) states that an applicant for a license under 
Chapter 301 who is licensed as a registered nurse or vocational 
nurse by another state may qualify for a temporary license by en-
dorsement to practice as a registered nurse or vocational nurse, 
as applicable, by submitting to the Board: (i) an endorsement 
fee as determined by the Board and a completed sworn appli-
cation in the form prescribed by the Board; (ii) evidence that the 

person possessed, at the time of initial licensing as a nurse, the 
other qualifications necessary at that time to have been eligible 
for licensing in this state; and (iii) proof of initial licensing by ex-
amination and proof that the license and any other license issued 
to the applicant by another state have not been suspended, re-
voked, canceled, surrendered, or otherwise restricted. 

Section 301.260(b) states that a holder of a temporary license 
under §301.260 is entitled to receive a permanent license if the 
applicant: (i) verifies the applicant’s academic and professional 
credentials; and (ii) satisfies any other requirement established 
by statute. 

Section 301.260(c) states that the Board shall grant or deny an 
application for a permanent license not later than the 180th day 
after the date the Board receives all required forms or informa-
tion. Further, the Board may extend that deadline to allow for the 
receipt and tabulation of examination results. 

Section 301.303(a) provides that the Board may recognize, pre-
pare, or implement continuing competency programs for license 
holders under Chapter 301 and may require participation in con-
tinuing competency programs as a condition of renewal of a li-
cense. The programs may allow a license holder to demon-
strate competency through various methods, including comple-
tion of targeted continuing education programs and considera-
tion of a license holder’s professional portfolio, including certifi-
cations held by the license holder. 

Section 301.303(b) provides that the Board may not require par-
ticipation in more than a total of 20 hours of continuing education 
in a two-year licensing period. 

Section 301.303(c) provides that, if the Board requires participa-
tion in continuing education programs as a condition of license 
renewal, the Board by rule shall establish a system for the ap-
proval of programs and providers of continuing education. 

Section 301.303(e) provides that the Board may adopt other 
rules as necessary to implement §301.303. 

Section 301.303(f) provides that the Board may assess each pro-
gram and provider under §301.303 a fee in an amount that is rea-
sonable and necessary to defray the  costs incurred in approving  
programs and providers. 

Section 301.303(g) provides that the Board by rule may estab-
lish guidelines for targeted continuing education required under 
Chapter 301. The rules adopted under §301.303(g) must ad-
dress: (i) the nurses who are required to complete the targeted 
continuing education program; (ii) the type of courses that sat-
isfy the targeted continuing education requirement; (iii) the time 
in which a nurse is required to complete the targeted continu-
ing education; (iv) the frequency with which a nurse is required 
to meet the targeted continuing education requirement; and (v) 
any other requirement considered necessary by the Board. 

Section 301.151 provides that the Board may adopt and enforce 
rules consistent with Chapter 301 and necessary to: (i) perform 
its duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
under Chapter 301; and (iv) determine whether an act consti-
tutes the practice of professional nursing or vocational nursing. 

Cross Reference to Statute. The following statutes are affected 
by this proposal: Occupations Code §§301.251, 301.252, 
301.256, 301.258, 301.259, 301.260, 301.303, and 301.151. 

§217.5. Temporary License and Endorsement. 
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(a) A nurse who has practiced nursing in another state within 
the four years immediately preceding a request for temporary licensure 
and/or permanent licensure by endorsement may obtain a non-renew
able temporary license, which is valid for 120 days, and/or a permanent 
license for endorsement by meeting the following requirements: 

(1) Graduation from an approved nursing education pro
gram; 

(2) Satisfactory completion of the licensure examination 
according to Board established minimum passing scores: 

(A) Vocational Nurse Licensure Examination: 

(i) Prior to April 1982--a score of 350 on the 
SBTPE; 

(ii) Beginning October 1982 to September 1988--a 
score of 350 on the NCLEX-PN; and 

(iii) October 1988 and after, must have achieved a 
passing report on the NCLEX-PN; and 

(B) Registered Nurse Licensure Examination: 

(i) Prior to July 1982--a score of 350 on each of the 
five parts of the SBTPE; 

(ii) Prior to February 1989--a minimum score of 
1600 on the NCLEX-RN; and 

(iii) February 1989 and after, must have achieved a 
passing report on the NCLEX-RN; 

(3) Licensure by another U.S. jurisdiction; 

(4) For an applicant who has graduated from a nursing ed
ucation program outside of the United States or National Council juris
dictions--verification of LVN licensure as required in §217.4(a)(1) of 
this chapter or verification of RN licensure must be submitted from the 
country of education or as evidenced in a Credential Evaluation Ser
vice (CES) Full Education Course-by-Course Report from the Com
mission on Graduates of Foreign Nursing Schools (CGFNS), Educa
tional Records Evaluation Service (ERES), or the International Educa
tion Research Foundation (IERF), as well as meeting all other require
ments in paragraphs (2) and (3) of this subsection; 

(5) Filing a completed "Application for Temporary Li
cense/Endorsement" containing: 

(A) personal identification and verification of required 
information in paragraphs (1) - (3) of this subsection; and 

(B) attestation that the applicant meets current Texas li
censure requirements and has never had disciplinary action taken by 
any licensing authority or jurisdiction in which the applicant holds, or 
has held licensure and attestation that all information contained in, or 
referenced by, the application is complete and accurate and is not false 
or misleading; 

(6) the required application processing licensure fee, which 
is not refundable; 

(7) submitting fingerprints for a complete criminal back
ground check; and 

(8) a passing score on the jurisprudence exam approved by 
the Board, effective September 1, 2008. 

[(a) The requirements to obtain a non-renewable temporary li
cense which is valid for 120 days, or a permanent license for endorse
ment are as follows:] 

[(1) Graduation from an approved nursing education pro
gram.] 

[(2) Satisfactory completion of the licensure examination 
according to board established minimum passing scores:] 

[(A) Vocational Nurse Licensure Examination:] 

[(i) Prior to April 1982--a score of 350 on the 
SBTPE;] 

[(ii) Beginning October 1982 to September 1988--a 
score of 350 on the NCLEX-PN; and] 

[(iii) October 1988 and after, must have achieved a 
passing report on NCLEX-PN.] 

[(B) Registered Nurse Licensure Examination:] 

[(i) Prior to July 1982--a score of 350 on each of the 
five parts of the SBTPE;] 

[(ii) Prior to February 1989--a minimum score of 
1600 on NCLEX-RN; and] 

[(iii) February 1989 and after, must have achieved a 
passing report on NCLEX-RN.] 

[(3) Licensure by another U.S. jurisdiction.] 

[(4) For an applicant who has graduated from a nursing ed
ucation program outside of the United States or National Council juris
dictions--verification of LVN licensure as required in §217.4(a)(1) or 
verification of RN licensure must be submitted from their country of ed
ucation or as evidenced in a Credential Evaluation Service (CES) Full 
Education Course-by-Course Report from the Commission on Gradu
ates of Foreign Nursing Schools (CGFNS), Educational Records Eval
uation Service (ERES), or the International Education Research Foun
dation (IERF), as well as meeting all other requirements in paragraphs 
(2) - (3) of this subsection.] 

[(5) Filing a completed "Application for Temporary Li
cense/Endorsement" containing]: 

[(A) personal identification and verification of required 
information in paragraphs (1) - (3) of this subsection;] 

[(B) attestation that the applicant meets current Texas 
licensure requirements and has never had disciplinary action taken by 
any licensing authority or jurisdiction in which the applicant holds, or 
has held licensure and attestation that all information contained in, or 
referenced by, the application is complete and accurate and is not false 
or misleading;] 

[(C) a recent, fade-proof passport sized identification 
photograph, properly identified;] 

[(6) the required application processing licensure fee, 
which is not refundable; and] 

[(7) applicants must submit FBI fingerprint cards provided 
by the Board for a complete criminal background check; and] 

[(8) a passing score on the jurisprudence exam approved 
by the board, effective September 1, 2008.] 

(b) A nurse who has not practiced nursing in another state 
within the four years immediately preceding a request for temporary 
licensure and/or permanent licensure by endorsement will be required 
to: 

(1) complete a refresher course, extensive orientation to the 
practice of nursing, or a nursing program of study that meets the re
quirements prescribed by the Board. The nurse must submit an Appli-
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cation for Six Month Temporary Permit (RN) or an Application for Six 
Month Temporary Permit (LVN), as applicable, to the Board for the 
limited purpose of completing a refresher course, extensive orientation 
to the practice of nursing, or a nursing program of study; 

(2) submit to the Board evidence of the successful comple
tion of the requirements of paragraph (1) of this subsection; 

(3) submit to the Board a course completion form from one 
of the following: 

(A) the online Texas Board of Nursing Jurisprudence 
Prep Course; 

(B) the Texas Board of Nursing Jurisprudence and 
Ethics Workshop; or 

(C) a Texas Board of Nursing approved Nursing Ju
risprudence and Ethics course; and 

(4) after completing the requirements of paragraphs (1) 
(3) of this subsection, submit to the Board verification of the comple
tion of the requirements of subsection (a)(1) - (8) of this section. 

[(b) A nurse who has not practiced nursing within the four 
years immediately preceding the request for temporary licensure, shall 
meet the requirements as stated in §217.9 of this title (relating to Inac
tive Status).] 

(c) The Board adopts by reference the following forms, 
which comprise the instructions and requirements for a refresher 
course, extensive orientation to the practice of nursing, and a nursing 
program of study required by this section, and which are available at 
http://www.bon.state.tx.us/olv/forms.html: 

(1) Application for Six Month Temporary Permit (RN); 
and 

(2) Application for Six Month Temporary Permit (LVN). 

(d) [(c)] A nurse who has had disciplinary action at any time 
by any licensing authority is not eligible for temporary licensure until 
completion of the eligibility determination. 

(e) [(d)] Upon initial licensure by endorsement, the license is 
issued for a period ranging from six months to 29 months depending on 
the birth month. Licensees born in even-numbered years shall renew 
their licenses in even-numbered years; licensees born in odd-numbered 
years shall renew their licenses in odd-numbered years. 

(f) [(e)] Should it be ascertained from the application filed, or 
from other sources, that the applicant should have had an eligibility 
issue determined by way of a petition for declaratory order pursuant 
to the Occupations Code §301.257, then the application will be treated 
and processed as a petition for declaratory order under §213.30 of this 
title (relating to Declaratory Order of Eligibility for Licensure), and the 
applicant will be treated as a petitioner under that section and will be 
required to pay the non-refundable fee required by that section. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the  Office of the Secretary of State on May 19, 2011. 
TRD-201101822 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: July 3, 2011 
For further information, please call: (512) 305-6822 

♦ ♦ ♦ 
CHAPTER 221. ADVANCED PRACTICE 
NURSES 
22 TAC §221.6 

Introduction. The Texas Board of Nursing (Board) proposes 
amendments to §221.6 (relating to Interim Approval). The 
amendments are proposed under the authority of the Oc-
cupations Code §§301.152, 301.258, and 301.151 and are 
necessary to eliminate "interim approval" for certain individuals. 

Currently, Board Rule §221.6 permits an applicant for advanced 
practice registered nurse licensure to practice in an advanced 
practice role (without prescriptive authority) while his/her appli-
cation is being reviewed by the Board for final approval. This 
"interim approval" also permits new graduates from advanced 
practice nursing educational programs to practice prior to sitting 
for their national certification examinations. An applicant’s "in-
terim approval" immediately expires, however, upon notification 
from a national certifying body that the individual has failed the 
national certification examination. Further, the applicant is re-
quired to immediately notify the Board of the examination results. 

Despite these requirements, many applicants fail to promptly no-
tify the Board of their examination results. Further, the vast ma-
jority of national certifying bodies do not notify the Board of ex-
amination results. Consequently, Board Staff may not learn that 
an applicant with "interim approval" has failed a national certifi-
cation examination until 9 - 12 months after the fact. Meanwhile, 
in most cases, the applicant has continued to practice in an ad-
vanced practice role under his/her "interim approval." These situ-
ations create a risk to the public health and safety. National certi-
fication examinations are designed to test an applicant’s compe-
tency in a specific advanced practice role and population focus 
area. If an applicant is unable to successfully pass a certification 
examination, the applicant may not be able to safely practice in 
an advanced practice role. 

This issue was considered by the Advanced Practice Nursing 
Advisory Committee (Committee) at its October 4, 2010, and De-
cember 13, 2010, meetings. Following its discussions, the Com-
mittee unanimously voted to recommend that the Board elimi-
nate "interim approval" for new graduates of advanced practice 
nursing educational programs who had not successfully passed 
an appropriate national certification examination. The Board 
considered the Committee’s recommendation and the proposed 
amendments at its April, 2011, meeting, and voted to approve 
the proposed amendments. 

The Board’s mission is to protect the health, safety, and wel-
fare of the public. The proposed amendments are designed to 
effectuate this mission. Under the proposed amendments, "in-
terim approval" will only be granted to applicants who meet all 
of the requirements for permanent licensure, including passing 
a national certification examination in an appropriate advanced 
practice role and population focus area. Further, new gradu-
ates of advanced practice nursing educational programs will only 
be eligible to receive "interim approval" if they have successfully 
passed an appropriate national certification examination. Finally, 
"interim approval" will remain available for applicants who have 
successfully passed an appropriate national certification exam-
ination and are seeking endorsement from another state. By 
requiring applicants to pass a national certification examination 
before receiving "interim approval," the Board can ensure that 
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applicants are safe and competent to practice in their advanced 
practice roles while awaiting permanent licensure. 

Section-by-Section Overview. Proposed amended §221.6(a) 
clarifies that the Board may grant "interim approval’ to eligible 
advanced practice registered nurse applicants. 

Proposed amended §221.6(b) eliminates redundant language 
from the section by striking the phrase, "Interim approval may 
be granted to eligible applicants." 

Proposed amended §221.6(b)(2) states that, unless otherwise 
indicated, evidence of current national certification in the ad-
vanced practice role and population focus area must be provided 
before "interim approval" may be granted. Proposed amended 
§221.6(b)(2) also eliminates the availability of "interim approval" 
for new graduates of advanced practice registered nursing ed-
ucation programs who have not successfully completed a na-
tional certification examination by striking the language in exist-
ing §221.6(b)(2)(A) - (D). 

Proposed amended §221.6(b)(4) eliminates redundant language 
from the section by striking the phrase, "The Board grants in-
terim approval to eligible advanced practice registered nurse  ap-
plicants." 

The remaining proposed amendments correct capitalization and 
typographical errors. 

Fiscal Note. Katherine Thomas, Executive Director, has deter-
mined that for each year of the first five years the proposed 
amendments are in effect, there will be no additional fiscal impli-
cations for state or local government as a result of implementing 
the proposal. 

Public Benefit/Cost Note. Ms. Thomas has also determined that 
for each year of the first five years the proposed amendments 
are in effect,  the anticipated public benefit will be the adoption of 
requirements that better protect the health, safety, and welfare 
of the public by preventing unqualified individuals from practicing 
in advanced practice roles. 

The Board is charged with protecting the health, safety, and wel-
fare of the people of Texas. One way in which the Board ful-
fills this obligation is by regulating the licensure of nurse appli-
cants. The proposed amendments are intended to prevent indi-
viduals who have not demonstrated their competency to practice 
in an advanced practice role from receiving "interim approval." 
Further, the proposed amendments clarify that only those indi-
viduals who have successfully passed an appropriate national 
certification examination will be eligible to receive "interim ap-
proval" to practice in an advanced practice role. National cer-
tification examinations are designed to objectively test an indi-
vidual’s competency to practice in an advanced practice role. If 
an individual is unable to successfully pass a national certifica-
tion examination, the Board cannot ensure the individual’s ability 
to safely practice in an advanced practice role. The proposed 
amendments allow only those individuals who have successfully 
passed a national certification  examination to practice on  an in-
terim basis in an advanced practice role. Limiting "interim ap-
proval" to those individuals who have objectively demonstrated 
their ability to competently practice in an advanced practice role 
helps ensure the safety of all healthcare consumers in this state. 

Potential Costs of Compliance 

Under the Board’s existing rule, an individual is permitted to re-
ceive "interim approval" prior to sitting for a national certification 
examination. Further, an individual with "interim approval" is per-

mitted to practice in an advanced practice role prior  to  sitting for  
a national certification examination. Under the proposed amend-
ments, however, an individual who has not successfully passed 
a national certification examination will not be eligible to receive 
"interim approval" to practice in an advanced practice role un-
til the individual has successfully passed a national certification 
examination. There may be potential costs of compliance asso-
ciated with these proposed changes. 

Because the Board’s existing rule allows an individual to receive 
"interim approval" prior to sitting for a national certification exam-
ination, individuals who choose to do so may obtain employment 
and begin practicing in an advanced practice role utilizing their 
"interim approval." The existing rule permits an individual to do 
so until the individual takes a national certification examination 
and receives the results from the examination. If the individual 
fails the examination, the individual’s "interim approval" is im-
mediately rescinded by the Board and the individual is prohib-
ited from practicing in an advanced practice role. Thus, under 
the current rule, an individual may be employed in an advanced 
practice role for a short period of time before taking and receiv-
ing the results of his/her national certification examination. The 
proposed amendments, however, prohibit this arrangement. 

Under the proposed amendments, an individual may not be em-
ployed in an advanced practice role prior to taking a national 
certification examination. As such, the proposed amendments 
may result in a potential loss of income for some individuals. 
The amount of an individual’s potential loss of income will vary 
substantially based upon the following factors: (i) whether an in-
dividual could have obtained employment in an advanced prac-
tice role utilizing his/her "interim approval" prior to taking and re-
ceiving the results of a national certification examination; (ii) the 
amount of time an individual could have worked in an advanced 
practice role utilizing his/her "interim approval" before taking and 
receiving the results of a national certification examination; and 
(iii) the rate of pay and/or amount of compensation an individ-
ual could have earned while utilizing his/her "interim approval" 
prior to taking and receiving the results of a national certifica-
tion examination. However, each individual has the information 
necessary to estimate his/her own individual compliance costs. 
Further, any other costs to comply with the proposed amend-
ments result from the legislative enactment of Chapter 301 and 
are not a result of the adoption, enforcement, or administration 
of the proposal. 

Economic Impact Statement and Regulatory Flexibility Anal-
ysis for Small and Micro Businesses. Under the Government 
Code §2006.002(c) and (f), if a proposed rule may have an 
economic impact on small or micro businesses, state agencies 
must prepare, as part of the rulemaking process, an economic 
impact statement that assesses the potential impact of the 
proposed rule on the small or micro business and a regula-
tory flexibility analysis that considers alternative methods of 
achieving the purpose of the proposed rule. The Government 
Code §2006.001(a)(2) defines "small business" as a legal entity, 
including a corporation, partnership, or sole proprietorship, that 
is formed for the purpose of making a profit; is independently 
owned and operated, and has fewer than 100 employees or 
less than $6 million in annual gross receipts. The Government 
Code §2006.001(a)(1) defines "micro business" similarly to 
"small business," but specifies that a micro business may 
not have more than 20 employees. The Government Code 
§2006.001(a)(1) does not specify a maximum level of gross 
receipts for a "micro business." 
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The Board has determined that the proposed amendments will 
not have an adverse economic effect on any small or micro busi-
ness, as defined by the Government Code §2006.001(1) or (2), 
because no small or micro business is affected by or required to 
comply with the proposal. The only entities subject to or affected 
by the proposed amendments are individual licensees. Individ-
ual licensees do not meet the definition of a small or micro busi-
ness under the Government Code §2006.001(1) or (2) and will, 
therefore, not be affected by the proposed rule. As such, the 
Board is not required to prepare a regulatory flexibility analysis. 

Request for Public Comment. To be considered, written com-
ments on the proposal or any request for a public hearing must 
be submitted no later than 5:00 p.m. on July 5, 2011, to James 
W. Johnston, General Counsel, Texas Board of Nursing, 333 
Guadalupe, Suite 3-460, Austin, Texas 78701, or by e-mail to 
dusty.johnston@bon.state.tx.us, or faxed to (512) 305-8101. An 
additional copy of the comments on the proposal or any request 
for a public hearing must be simultaneously submitted to Jolene 
Zych, Advanced Practice Consultant, Texas Board of Nursing, 
333 Guadalupe, Suite 3-460, Austin, Texas 78701, or by e-mail 
to jolene.zych@bon.state.tx.us, or faxed to (512) 305-8101. If 
a hearing is held, written and oral comments presented at the 
hearing will be considered. 

Statutory Authority. The amendments are proposed under the 
Occupations Code §§301.152, 301.258, and 301.151. 

Section 301.152(a) defines "advanced practice nurse" as a reg-
istered nurse approved by the Board to practice as an advanced 
practice nurse on the basis of completion of an advanced edu-
cational program. The term includes a nurse practitioner, nurse 
midwife, nurse anesthetist, and clinical nurse specialist and is 
synonymous with "advanced nurse practitioner." 

Section 301.152(b) authorizes the Board to adopt rules to: (i) 
establish specialized education or training, including pharmacol-
ogy, that a registered nurse must have to carry out a prescription 
drug order under §157.052 and a system for assigning an iden-
tification number to a registered nurse who provides the Board 
with evidence of completing the specialized education and train-
ing requirement under §301.152(b)(1)(A); (ii) approve a regis-
tered nurse as an advanced practice nurse; and (iii) initially ap-
prove and biennially renew an advanced practice nurse’s author-
ity to carry out or sign a prescription drug order under Chapter 
157. 

Section 301.152(c) requires, at a minimum, the rules adopted 
under §301.152(b)(3) to: (i) require completion of pharmacol-
ogy and related pathology education for initial approval; (ii) re-
quire continuing education in clinical pharmacology and related 
pathology in addition to any continuing education otherwise re-
quired under §301.303; and (iii) provide for the issuance of a 
prescription authorization number to an advanced practice nurse 
approved under §301.152. 

Section 301.152(d) states that the signature of an advanced 
practice nurse attesting to the provision of a legally authorized 
service by the advanced practice nurse satisfies any docu-
mentation requirement for that service established by a state 
agency. 

Section 301.258(a) states that, pending the results of a licensing 
examination, the Board may issue to an applicant who is a grad-
uate of an approved educational program a permit to practice 
professional nursing under the direct supervision of a registered 
nurse or to practice vocational nursing under the direct supervi-
sion of a registered nurse or vocational nurse. 

Section 301.258(b) prohibits the Board from issuing a permit un-
der §301.258 to an applicant who has previously failed an exam-
ination administered by the Board or another state. 

Section 301.258(c) provides that a permit issued under 
§301.258(a) expires on the date of receipt of: (i) a permanent 
license; or (ii) a notice from the Board that the permit holder has 
failed the examination. 

Section 301.258(d) states that the Board may issue a temporary 
permit to practice professional nursing or vocational nursing for 
the limited purpose of allowing a nurse to satisfy a requirement 
imposed by the Board necessary for: (i) renewal of an expired 
license; (ii) reactivation of an inactive license; or (iii) reissuance 
of a suspended, revoked, or surrendered license. 

Section 301.258(e) provides that a permit issued under 
§301.258(d) expires on the earlier of the date of receipt of a 
permanent license or six months after the date the permit is 
issued. 

Section 301.258(f) states that a person who holds a temporary 
permit issued under §301.258 is considered to be a licensed reg-
istered nurse or vocational nurse for all purposes except to the 
extent of any stipulation or limitation on practice imposed by the 
Board as a condition of issuing the permit. 

Section 301.151 authorizes the Board to adopt and enforce rules 
consistent with Chapter 301 and necessary to: (i) perform its 
duties and conduct proceedings before the Board; (ii) regulate 
the practice of professional nursing and vocational nursing; (iii) 
establish standards of professional conduct for license holders 
Chapter 301; and (iv) determine whether an act constitutes the 
practice of professional nursing or vocational nursing. 

Cross Reference to Statute. The following statutes are affected 
by this proposal: Occupations Code §§301.152, 301.258, and 
301.151. 

§221.6. Interim Approval. 

(a) Interim approval is a time-limited permit to practice nurs
ing in a specific advanced practice role and population-focus area. The 
Board may grant interim approval to eligible advanced practice regis
tered nurse applicants. 

(b) [Interim approval may be granted to eligible applicants.] 
Interim approval permits the advanced practice registered nurse appli
cant to practice without prescriptive authority while the application is 
reviewed. 

(1) The advanced practice registered nurse applicant who 
meets all requirements and applies for interim approval must complete 
documents provided by the Board [board] attesting that: 

(A) He/She meets all requirements for full licensure in 
an advanced practice registered nurse role and population-focus area in 
the state of Texas; and[,] 

(B) Has completed and submitted the appropriate doc
uments to the advanced practice nursing educational program or des
ignated organization for completion. 

(2) Unless otherwise indicated in this chapter, evidence of 
current national certification in the advanced practice role and pop
ulation focus area shall be provided before interim approval may be 
granted. 

[(2) An applicant for licensure as an advanced practice reg
istered nurse who is a new graduate of an advanced practice registered 
nursing education program may be eligible for interim approval.] 
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[(A) The graduate advanced practice registered nurse 
applicant must apply for interim approval within six months of the pro
gram completion date.] 

[(B) The graduate advanced practice registered nurse 
applicant must provide verification that he/she is approved by a na
tional certifying body to sit for the national certification examination 
recognized by the Board for the advanced practice role and population 
focus area that is congruent with his/her advanced practice nursing ed
ucational preparation.] 

[(C) The graduate advanced practice registered nurse 
shall notify the board of the official national certification examination 
results.] 

[(D) Interim approval to practice as a graduate ad
vanced practice registered nurse shall expire immediately when the 
applicant receives notice from the national certifying body that he/she 
has failed the national certification examination.] 

[(i) Failure to pass the certification examination on 
the first attempt immediately renders the applicant ineligible to practice 
in the advanced practice role or utilize that advanced practice registered 
nurse title or titles that imply the bearer is an advanced practice regis
tered nurse.] 

[(ii) The applicant must immediately notify the 
board of the examination results and return the original interim ap
proval document to the board’s office accompanied by a photocopy of 
the examination results. Upon notification of the examination failure, 
the board will issue written notification that the interim approval 
to practice is rescinded and the application for advanced practice 
registered nurse licensure is denied.] 

[(iii) An applicant who fails to pass the certification 
examination may continue to practice as a registered nurse.] 

(3) (No change.) 

[(4) The Board grants interim approval to eligible ad
vanced practice registered nurse applicants.] 

(c) - (d) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 17, 2011. 
TRD-201101787 
Jena Abel 
Assistant General Counsel 
Texas Board of Nursing 
Earliest possible date of adoption: July 3, 2011 
For further information, please call: (512) 305-6822 

TITLE 25. HEALTH SERVICES 

PART 1. DEPARTMENT OF STATE 
HEALTH SERVICES 

CHAPTER 31. NUTRITION SERVICES 
SUBCHAPTER A. REGISTER OF 
MOTHER-FRIENDLY BUSINESSES 
25 TAC §31.1 

The Executive Commissioner of the Health and  Human Services  
Commission, on behalf of the Department of State Health Ser-
vices (department), proposes an amendment to §31.1, concern-
ing the Register of Mother-Friendly Businesses. 

BACKGROUND AND PURPOSE 

As authorized by Health and Safety Code, Chapter 165, the 
department has adopted a rule establishing recommendations 
supporting worksite breastfeeding. The department maintains 
a registry of "mother-friendly" businesses that have submitted 
their breastfeeding policies to the department. Section 31.1 in-
cludes definitions; minimum standards; and procedures for oper-
ation of the registry and for maintenance of designated mother-
friendly worksites by businesses. Currently, the rule includes 
no mechanism enabling the department to confirm whether a 
business continues to maintain its previously approved mother-
friendly policies. 

Since the rule concerning the Register of Mother-Friendly Busi-
nesses was reviewed and amended in January, 2006, significant 
new guidance on best practices and information from employ-
ers participating in a 2008 Texas Breastfeeding Coalition (TXBC) 
grant have become available. Since the enactment of the Patient 
Protection and Affordable Care Act in March, 2010, federal law 
at 29 United States Code, §207(r), has required many employ-
ers to provide breastfeeding employees with "reasonable break 
time" and a private, non-bathroom place to express breast milk 
during the workday, up until the child’s first birthday. The law 
provides minimal standards that many employers must accom-
modate. 

Government Code, §2001.039, requires that each state agency 
review and consider for re-adoption each rule adopted by that 
agency pursuant to the Government Code, Chapter 2001 (Ad-
ministrative Procedure Act). Section 31.1 has been reviewed 
and the department has determined that reasons for adopting 
the section continue to exist because a rule on this subject is 
needed. 

SECTION-BY-SECTION SUMMARY 

Amendments to §31.1 provide clarification to the rule. Amend-
ments to §31.1(a) expand the definition of "mother-friendly 
business." Amendments to §31.1(b) concerning minimum 
standards for designation of a worksite as "mother-friendly" 
include additional information based on Health and Safety 
Code, Chapter 165, and from newly-enacted federal legislation. 
New §31.1(c) authorizes additional recognition of worksites 
that implement best practices above the minimum standards. 
Amendments to the current §31.1(c), redesignated as §31.1(d), 
clarify the application process and update the outdated adminis-
trative location of the Mother-Friendly Worksite Program within 
the department. Amendments to the current §31.1(d), redes-
ignated as §31.1(e), clarify the requirements for maintenance 
of a worksite’s designation as "mother-friendly," also update the 
outdated administrative location of the Mother-Friendly Worksite 
Program within the department, and establish quality assurance 
processes to confirm that designated worksites continue to 
adhere to program standards. 

FISCAL NOTE 

Julie Stagg, Nurse Consultant and State Breastfeeding Coordi-
nator, Office of Program Decision Support, has determined that 
for each year of the first five-year period that the section will be 
in effect, there will be no fiscal impact to state or local govern-
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ments as a result of enforcing and administering the section as 
proposed. 

SMALL AND MICRO-BUSINESS IMPACT ANALYSIS 

Ms. Stagg has also determined that there will be no adverse 
effect on small businesses or micro-businesses because only 
businesses that choose to seek designation as "mother-friendly" 
must comply with the section as proposed, and designation as 
"mother-friendly" by the department is not required by state or 
federal law. 

ECONOMIC COSTS TO PERSONS AND IMPACT ON LOCAL 
EMPLOYMENT 

There are no anticipated economic costs to persons who are 
required to comply with the section as proposed. There is no 
anticipated negative impact on local employment. 

PUBLIC BENEFIT 

In addition, Ms. Stagg has also determined that for each year 
of the first five years the section is in effect, the public will ben-
efit from adoption of the section. The public benefit anticipated 
as a result of enforcing or administering the section is access to 
an accurate, complete, and informative registry of Texas mother-
friendly worksites with worksite lactation support policies that, at 
a minimum, address the standards for mother-friendly designa-
tion. Improved accuracy of the registry, facilitated by new quality 
assurance procedures, and the opportunity for additional recog-
nition of worksites that implement best practices over and above 
minimal criteria are anticipated to increase interest by worksites 
in obtaining designation. Public health officials and other stake-
holders will have enhanced ability to promote worksite lactation 
support policies and mother-friendly designation to employers 
across the state. Texas families will have increased awareness 
of and access to policies and environments that support the op-
portunity to combine working and breastfeeding. 

REGULATORY ANALYSIS 

The department has determined that this proposal is not a 
"major environmental rule" as defined by Government Code, 
§2001.0225. "Major environmental rule" is defined as a rule, the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

TAKINGS IMPACT ASSESSMENT 

The department has determined that the proposal does not 
restrict or limit an owner’s right to his or her property that 
would otherwise exist in the absence of government action and, 
therefore, does not constitute a taking under Government Code, 
§2007.043. 

PUBLIC COMMENT 

Comments on the proposal may be submitted to Julie Stagg, Of-
fice of Program Decision Support, Division for Family and Com-
munity Health Services, Mail Code 1922, Department of State 
Health Services, P.O. Box 149347, Austin, Texas 78714-9347; 
by telephone at (512) 458-7111, extension 6917; or by email to 
Julie.Stagg@dshs.state.tx.us. Comments will be accepted for 
30 days following publication of the proposal in the Texas Reg-
ister. 

LEGAL CERTIFICATION 

The Department of State Health Services General Counsel, Lisa 
Hernandez, certifies that the proposed rule has been reviewed 
by legal counsel and found to be within the state agencies’ au-
thority to adopt. 

STATUTORY AUTHORITY 

The amendment is authorized by Health and Safety Code, 
§165.003, which requires the department to maintain a list of 
"mother-friendly" businesses and to make the list available for 
public inspection; Health and Safety Code, §165.033, which 
requires the department to develop recommendations support-
ing the practice of worksite breast-feeding; and Government 
Code, §531.0055, and Health and Safety Code, §1001.075, 
which authorize the Executive Commissioner of the Health 
and Human Services Commission to adopt rules and policies 
necessary for the operation and provision of health and human 
services by the department and for the administration of Health 
and Safety Code, Chapter 1001. Review of the rule implements 
Government Code, §2001.039. 

The amendment affects Health and Safety Code, Chapters 165 
and 1001; and Government Code, Chapter 531. 

§31.1. Register of Mother-Friendly Businesses. 

(a) Definitions. The following words and terms, when used in 
this subchapter, shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) Mother-friendly business--A worksite [business] that  
actively promotes and supports breastfeeding by its employees and that 
maintains a written worksite lactation support policy that is regularly 
communicated to employees. 

(2) (No change.) 

(b) Minimum standards. To be designated [considered] 
mother-friendly, a worksite [business] must:  

(1) (No change.) 

(2) provide work schedule and work pattern flexibility to, 
at a minimum, accommodate a reasonable break time for an employee 
to express breast milk for her nursing child or breastfeed each time 
such employee has need to express the milk or breastfeed for one year 
or longer after the child’s birth [allow employees time for either ex
pressing breast milk or breastfeeding]; 

(3) provide employees [access to] a private, a ccessible 
area, other than a bathroom, that is shielded from view and free from 
intrusion from coworkers and the public, for either expressing breast 
milk or breastfeeding each time such employee has need to express 
breast milk or breastfeed; 

(4) provide access to a clean, safe water source and a sink; 
and 

(5) (No change.) 

(c) Silver and gold standards. The department may recog
nize mother-friendly businesses that implement additional best practice 
policies and program activities to promote and support breastfeeding 
by their employees that exceed the minimum standards in subsection 
(b) of this section by silver or gold designation of those worksites. 

(1) To be eligible for silver designation, a worksite must 
meet the minimum standards in subsection (b) of this section as well 
as the following standards: 
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(A) provide a break room space with a locking door that 
is dedicated for use only by employees who are breastfeeding or ex
pressing breast milk; 

(B) provide at least one of the following items for use 
in the dedicated break room space: 

(i) a hospital-grade multi-user electric breast pump 
for which employees provide their own access kits; 

(ii) a sink with hot and cold running water and a sup
ply of soap and paper towels; and 

(iii) a refrigerator or personal coolers for breast milk 
storage; 

(C) adopt a written policy authorizing employees to se
lect one or more of the following options to facilitate breastfeeding 
and/or expression of breast milk: 

(i) part-time work or work for some hours at home; 

(ii) individualized scheduling of work hours (flex 
time); 

(iii) job-sharing; 

(iv) compressed work week; 

(v) telecommuting; 

(vi) payment for time taken for breastfeeding and/or 
breast milk expression as work time; 

(vii) on-site childcare; or 



(viii) care of her baby by the mother at or near her 
work station for the first several months after the mother’s return to 
work from maternity leave; 

(D) provide information about the worksite’s written 
breastfeeding support policy to all employees and supervisors within 
six months of employment and at least annually thereafter; 

(E) make three or more of the following resources avail
able to expectant and parenting employees: 

(i) a lending library of breastfeeding pamphlets, 
books, and/or videos; 

(ii) contact information for local lactation consul
tants, support group meetings, and/or other community breastfeeding 
resources; 

(iii) a forum, blog, or other electronic networking 
opportunity for mother-to-mother support among employees; 

(iv) classes on pregnancy and breastfeeding offered 
at the worksite; 

(v) facilities for regular support group meetings at 
the worksite; 

(vi) access to an International Board Certified Lac
tation Consultant or other lactation expert as an employee benefit; 

(vii) coordination of the worksite breastfeeding sup
port program by a skilled lactation expert hired by the worksite; or 

(viii) breastfeeding education or other supports of
fered to employees’ partners who are expectant fathers. 

(2) To be eligible for gold designation, a worksite must 
meet the minimum standards in subsection (b) of this section as well 
as the following standards: 

(A) provide a break room space with a locking door that 
is dedicated for use only by employees who are breastfeeding or ex
pressing breast milk; 

(B) provide all of the following items for use in the ded
icated break room space: 

(i) a hospital-grade multi-user electric breast pump, 
or a personal portable electric breast pump for each breastfeeding em
ployee purchased by the worksite or by the employee with partial sup
port from the worksite; 

(ii) a sink with hot and cold running water and a sup
ply of soap and paper towels; 

(iii) a refrigerator for breast milk storage; 

(iv) a bulletin board; and 

(v) a telephone; 

(C) adopt a written policy authorizing employees to se
lect any or all of the following options to facilitate breastfeeding and/or 
expression of breast milk: 

(i) at least six weeks of paid maternity leave; 

(ii) telecommuting; 

(iii) on-site childcare; 

(iv) care of her baby by the mother at or near her 
work station for the first several months after the mother’s return to 
work from maternity leave; and 

(v) payment for time taken for breastfeeding and/or 
breast milk expression as work time; 

(D) provide information about the worksite’s written 
breastfeeding support policy to all employees and supervisors within 
six months of employment and at least annually thereafter; 

(E) make five or more of the following resources avail
able to expectant and parenting employees: 

(i) a lending library of breastfeeding pamphlets, 
books, and/or videos; 

(ii) contact information for local lactation consul
tants, support group meetings, and/or other community breastfeeding 
resources; 

(iii) a forum, blog, or other electronic networking 
opportunity for mother-to-mother support among employees; 

(iv) classes on pregnancy and breastfeeding offered 
at the worksite; 

(v) facilities for regular support group meetings at 
the worksite; 

(vi) access to an International Board Certified Lac
tation Consultant or other lactation expert as an employee benefit; 

(vii) coordination of the worksite breastfeeding sup




port program by a skilled lactation expert hired by the worksite; or 

(viii) breastfeeding education or other supports of
fered to employees’ partners who are expectant fathers. 

(d) [(c)] Application for designation as a mother-friendly busi
ness. To apply for designation as a mother-friendly business, a worksite 
[business] must:  

(1) complete a mother-friendly application. Applications 
are available from the Mother-Friendly Worksite Program, Division 
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of Family and Community Health Services [Title V and Health Re
sources Development Office], Department of State Health Services, 
Mail Code 1922, P.O. Box 149347 [1100 West 49th Street], Austin, 
Texas 78714-9347 [78756] and through the department’s website at 
http://www.dshs.state.tx.us/wichd/lactate/mother.shtm[, and should be 
completed by the contact person for mother-friendly activities. Com
pleted applications should be returned to the department’s Title V and 
Health Resources Development Office]; and 

(2) submit the completed application and written worksite 
lactation support policy to the department [applications] for review. 
Completed applications will be reviewed by department [the] staff  [of 
the Title V and Health Resources Development Office] for compliance 
with designation [the minimum] standards [set forth in subsection (b) of 
this section]. The review process shall be completed within 45 work
ing days following receipt of an application. Worksites [Businesses] 
that meet the applicable standards for designation will receive a letter 
from the department and a certificate suitable for framing and display. 
Worksites [Businesses] that do not meet the applicable standards for 
designation will be notified by letter and will be offered technical as
sistance to achieve compliance. 

(e) [(d)] Maintaining designated status. A worksite [business] 
designated as mother-friendly must: 

(1) be listed as such by the department. The list of mother-
friendly worksites [businesses] will be maintained by the department 
and made [staff of the department’s Title V and Health Resources De
velopment Office. The department will make the list] available for pub
lic inspection; 

(2) keep the department [staff of the Title V and Health Re
sources Development Office] informed of any changes in the worksite’s 
lactation support [company’s mother-friendly] policies. If its lactation 
support [mother-friendly] policies change, a worksite [business] must  
submit an amended application; [and] 

(3) comply with designation [minimum] standards at all 
times. If a worksite [business] does not comply with the program’s 
designation [minimum] standards at all times, the department may sus
pend, [or] revoke, or change the mother-friendly designation. A work-
site [business] may amend its nonconforming policies and may reap
ply for the mother-friendly designation. Employees and clients should 
direct complaints to the department about the activities of a worksite 
designated as [business that employs the] mother-friendly; and [desig
nation to the department’s Title V and Health Resources Development 
Office.] 

(4) agree to be subject to monitoring by the department for 
compliance with rules and designation criteria biannually and on an 
as-needed basis. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the  Office of the Secretary of State on May 20, 2011. 
TRD-201101833 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Earliest possible date of adoption: July 3, 2011 
For further information, please call: (512) 458-7111 x6972 

TITLE 31. NATURAL RESOURCES AND 
CONSERVATION 

PART 1. GENERAL LAND OFFICE 

CHAPTER 3. GENERAL PROVISIONS 
SUBCHAPTER C. SERVICES AND PRODUCTS 
31 TAC §3.31 

The General Land Office (GLO) proposes the amendment of 
§3.31(b)(19)(C) and (D) relating to Fees. The proposed amend-
ments to §3.31(b)(19)(C) and (D) will amend the applicable fees 
for highway right-of-way lease processing, including the prepara-
tion of leases and for pooling applications, including the prepa-
ration and filing of pooling agreements. The amendments are 
proposed under Texas Natural Resources Code §31.064, which 
provides the GLO with the authority to set and collect certain 
fees, and §51.014, which provides the GLO with the authority 
to adopt rules necessary and convenient to administer the dis-
position of Land, Timber, and Surface Resources Texas Natural 
Resources Code, Title 2, Chapter 51. 

BACKGROUND AND REASONED JUSTIFICATION 

The proposed amendments to the  text of §3.31(b)(19)(C) and 
(D) changes the fee amount that the GLO charges for process-
ing highway right-of-way leases and pooling applications. The 
GLO has increased these processing fees to $500 per event of 
application, renewal, assignment, or amendment to better reflect 
the cost of processing by staff. This amount adjusts the fee to 
reflect the current costs associated with the agency’s services 
and activities and the value of those services and activities. The 
proposed increases in fees in §3.31(b)(19)(C) and (D) are the 
result of cost recovery studies performed by the GLO and were 
not mandated by the legislature. 

FISCAL IMPACTS 

Larry Laine, Chief Clerk/Deputy Commissioner, has determined 
that for each year of the first five years the amended sections 
as proposed are in effect there will be no fiscal implications for 
state government or local governments as a result of enforcing 
or administering the amended sections. This rule does not have 
any fiscal impact or affect on state or local governments because 
the costs of preparing and filing an application to lease highway 
right-of-way property or to pool property are borne by the ap-
plicant. The GLO processing of the applications is already ac-
counted for in GLO budgeting. 

PUBLIC BENEFIT 

Deputy Commissioner Laine has also determined that for each 
year of the first five years the proposed amendments are in ef-
fect, the public will benefit from the reasonable increase in fees 
because the proposed amendments will more fairly compen-
sate the state for the cost of providing such services and per-
mitting such activities. The proposed amendments will enable 
the agency to continue to provide services and products of a 
consistently high quality. Deputy Commissioner Laine has de-
termined that there may be minimal fiscal implications on small 
businesses, micro-businesses and individuals required to com-
ply with the rule as the result of the proposed fee increases in 
this rule. 

EMPLOYMENT IMPACT 
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The GLO has determined that the proposed rulemaking will 
have no adverse local employment impact that requires an 
employment impact statement pursuant to the Government 
Code, §2001.022. 

ENVIRONMENTAL REGULATORY ANALYSIS 

The GLO has evaluated the proposed rulemaking action in light 
of the regulatory analysis requirements of Texas Government 
Code §2001.0225 and determined that the action is not subject 
to §2001.0225 because it does not exceed express requirements 
of state law and does not meet the definition of a "major envi-
ronmental rule" as defined in the statute. "Major environmental 
rule" means a rule of which the specific intent is to protect the en-
vironment or reduce risks to human health from environmental 
exposure and that may adversely affect the economy, a sector of 
the economy, productivity, competition, jobs, the environment, or 
public health and safety of the state or a sector of the state. The 
proposed amendments are not anticipated to adversely affect in 
a material way the economy, a sector of the economy, productiv-
ity, competition, jobs, the environment, or the public health and 
safety of the state or a sector of the state. 

CONSISTENCY WITH CMP 

The proposed rulemaking is subject to the CMP, 31 TAC 
§505.11(a)(1) and §505.11(c), relating to the Actions and Rules 
Subject to the CMP. The GLO has reviewed this proposed 
action for consistency with the CMP’s goals and policies in 
accordance with the regulations of the Coastal Coordination 
Council (Council). The applicable goals and policies are found 
at 31 TAC §501.12 (relating to Goals) and §501.16 (relating to 
Policies for Construction of Electric Generating and Transmis-
sion Facilities); §501.23 (relating to Policies for Development in 
Critical Areas); and §501.24 (relating to Policies for Construction 
of Waterfront Facilities and Other Structures on Submerged 
Lands). Because all requests for the use of coastal public land 
must continue to meet the same criteria for GLO approval, the 
GLO has determined that the proposed action is consistent with 
applicable CMP goals and policies. 

TAKINGS IMPACT ASSESSMENT 

The GLO has evaluated the proposed rulemaking in accordance 
with Texas Government Code, §2007.043(b), and §2.18 of the 
Attorney General’s Private Real Property Rights Preservation 
Act Guidelines to determine whether a detailed takings impact 
assessment is required. The GLO has determined that the pro-
posed rulemaking does not affect private real property in a man-
ner that requires real property owners to be compensated as 
provided by the Fifth and Fourteenth Amendments to the United 
States Constitution or Article I, Sections 17 and 19, of the Texas 
Constitution. Furthermore, the GLO has determined that the pro-
posed rulemaking would not affect any private real property in a 
manner that restricts or limits the owner’s right to the property 
that would otherwise exist in the absence of the rule amend-
ments. The GLO has determined that the proposed rulemaking 
will not result in a taking of private property and that there are no 

adverse impacts on private real property interests inasmuch as 
the property subject to the proposed amendments are owned by 
the state. 

REQUEST FOR COMMENTS BY THE PUBLIC 

To comment on the proposed amendments, please send a writ-
ten comment to Mr. Walter Talley, the GLO Texas Register Liai-
son, at Texas General Land Office, P.O. Box 12873, Austin, TX 
78711-2873, facsimile number (512) 463-6311, or email to wal-
ter.talley@glo.state.tx.us. 

STATUTORY AUTHORITY 

The amendments are proposed under the Texas Natural Re-
sources Code §§31.051, 31.064, 51.174, and 52.324, which pro-
vide the GLO with the authority to set and collect certain fees and 
to make and enforce rules consistent with the law; and Texas 
Natural Resources Code §51.014(a), providing that the commis-
sioner may adopt procedural and substantive rules which it con-
siders necessary to administer, implement and enforce Chapter 
51, Texas Natural Resources Code. 

STATUTORY SECTIONS AFFECTED 

Chapters 31, 32, 51 and 52 of the Texas Natural Resources 
Code are affected by the proposed amendments. 

§3.31. Fees. 

(a) (No change.) 

(b) General Land Office fees. The commissioner is authorized 
and required to collect the following fees where applicable. 

(1) - (18) (No change.) 

(19) Miscellaneous services and fees: 

(A) - (B) (No change.) 

(C) highway right-of-way lease processing fee, includ
ing preparation of lease: $500. [$100.] 

(D) pooling application processing fee, including 
preparation and filing of pooling agreements: $500. [$100.] 

(E) - (H) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on May 18, 2011. 
TRD-201101802 
Trace Finley 
Deputy Commissioner, Policy and Governmental Affairs 
General Land Office 
Earliest possible date of adoption: July 3, 2011 
For further information, please call: (512) 475-1859 
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TITLE 16. ECONOMIC REGULATION 

PART 1. RAILROAD COMMISSION OF 
TEXAS 

CHAPTER 3. OIL AND GAS DIVISION 
16 TAC §3.20, §3.71 

Proposed amended §3.20 and §3.71, published in the November 
19, 2010, issue of the Texas Register (35 TexReg 10116),  are  

withdrawn. The agency failed to adopt the proposal within six 
months of publication. (See Government Code, §2001.027, and 
1 TAC §91.38(d).) 

Filed with the Office of the Secretary of State on May 20, 2011. 
TRD-2011001831 
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TITLE 1. ADMINISTRATION 

PART 1. OFFICE OF THE GOVERNOR 

CHAPTER 3. CRIMINAL JUSTICE DIVISION 
SUBCHAPTER H. CRIME STOPPERS 
PROGRAM CERTIFICATION 
DIVISION 1. CRIME STOPPERS PROGRAM 
CERTIFICATION 
1 TAC §§3.9000, 3.9005 - 3.9008, 3.9010, 3.9011, 3.9013, 
3.9015, 3.9017, 3.9019, 3.9021, 3.9023 

The Texas Crime Stoppers Council (Council) adopts amend-
ments to §§3.9000, 3.9005, 3.9007, 3.9010, 3.9011, 3.9013, 
3.9015, 3.9017, 3.9019, and 3.9021 and the addition of 
§§3.9006, 3.9008, and 3.9023 without changes to the proposed 
text as published in the April 1, 2011, issue of the Texas Register 
(36 TexReg 2067) and will not be republished. 

The adopted amendment to §3.9000: (1) adds the word "initial" 
in subsections (d) and (e) to clarify that these subsections are ap-
plicable to a local crime stoppers organization (organization) that 
is applying for certification for the first time; (2) requires the ex-
ecutive director of an organization that is applying for initial cer-
tification to receive basic crime stoppers training in order to help 
the executive director understand the applicable state statutes 
and requirements unique to administering an organization; (3) 
requires an organization that is applying for initial certification to 
provide current contact information for the organization’s exec-
utive director, if applicable, to be included in the Council’s data-
base, along with current data for the organization’s board of di-
rectors and law enforcement coordinator; (4) requires an organ-
ization that is applying for initial certification to describe the ge-
ographic territory or jurisdiction that the organization desires to 
serve in order to ensure that specific geographic areas of the 
state are being adequately served by a certified organization and 
to prevent overlap of services by certified organizations; (5) clari-
fies that an organization certified by the Council is only permitted 
to operate in, and receive court funds from, the geographic ter-
ritory or jurisdiction set forth in the certification award issued by 
the Council; and (6) uses the word "Council" instead of the words 
"Texas Crime Stoppers Council" to simplify the language of the 
rule. 

The adopted amendment to §3.9005: (1) corrects the reference 
to §3.9000 of this chapter; (2) changes the word "shall" to "may" 
in order to clarify that decertification is a discretionary decision 
by the Council; (3) adds a requirement that the Council notify the 
relevant courts when an organization has lost its certification and 
is no longer eligible to receive court fees; and (4) uses the word 

"Council" instead of the words "Texas Crime Stoppers Council" 
to simplify the language of the rule. 

The adopted amendment to §3.9007: (1) clarifies that a crime 
stoppers organization that chooses to no longer operate or dis-
solves during its two-year certification period shall provide writ-
ten notification to the Council; (2) states that this written notifica-
tion effectively decertifies the organization; (3) states that the de-
certified organization is no longer eligible to receive repayments 
of rewards under Articles 37.073 and 42.152 of the Texas Code 
of Criminal Procedure, or payments from a defendant under Ar-
ticle 42.12 of the Texas Code of Criminal Procedure; (4) requires 
the director of the Council to notify the state comptroller, and the 
relevant courts, county auditors, and community supervision and 
corrections departments in the decertified organization’s region 
of the organization’s ineligibility status; and (5) requires the de-
certified organization to forward all unexpended money received 
under this section to the state comptroller within 60 days after 
the date of decertification. 

The adopted amendment to §3.9010 and §3.9013 uses the word 
"Council" instead of the words "Texas Crime Stoppers Council" 
to simplify the language of the rule. 

The adopted amendment to §3.9011: (1) requires that contact in-
formation for the organization’s executive director, if applicable, 
be included in the annual Crime Stoppers Program Information 
Update Form so that current information is included in the Coun-
cil’s database; and (2) uses the word "Council" instead of the 
words "Texas Crime Stoppers Council" to simplify the language 
of the rule. 

The adopted amendment to §3.9015: (1) adds the words "ex-
piration or non-renewal of certification" to distinguish between 
the Council’s action to decertify an organization and the Coun-
cil’s decision to not renew an organization’s certification when it 
expires; and (2) uses the word "Council" instead of the words 
"Texas Crime Stoppers Council" to simplify the language of the 
rule. 

The adopted amendment to §3.9017: (1) revises the language 
to clarify that the section applies to certified organizations that 
have agreed to merge; (2) allows a merged organization to 
choose a new name for the organization or keep the name of 
one of the existing organizations; (3) requires a merged organ-
ization to provide the Council with copies of the cooperative 
agreement or memorandum of understanding ("MOU") between 
the merged organizations, each organization’s board minutes 
for the meeting during which the cooperative agreement or 
MOU is approved, and the forms required to be filed with 
the Texas Secretary of State, state comptroller and Internal 
Revenue Service, in order to allow the Council to fully examine 
the nature of the merger; (4) requires a merged organization 
to describe the geographic territory or jurisdiction that the 
merged organization will serve in order to ensure that specific 
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geographic areas of the state are being adequately served by 
a certified organization and to prevent overlap of services by 
certified organizations; (5) eliminates the requirement that a 
merged organization provide the Council with a letter agreeing 
to follow the Council’s Standard Operating Procedures Manual 
provisions regarding the operation of multi-county programs 
because organizations, which vary widely in their size, board 
composition, and operational capabilities, should not be held 
to the same standards for all operational aspects; (6) removes 
the requirement that a merged organization cannot use excess 
funds for a period of three years after the merger occurred 
because the requirement is too restrictive and instead allows a 
merged organization to continue to use excess funds that were 
already in the organization’s "Excess Funds Account" on the 
date that the merger occurred; and (7) uses the word "Council" 
instead of the words "Texas Crime Stoppers Council" to simplify 
the language of the rule. 

The adopted amendment to §3.9019: (1) revises the language 
to clarify that the section applies to the merger of non-certified 
organizations to certified organizations; (2) allows a merged or-
ganization to choose a new name for the organization or keep the 
name of one of the existing organizations; (3) requires a merged 
organization to provide the Council with copies of the cooperative 
agreement or memorandum of understanding ("MOU") between 
the merged organizations, each organization’s board minutes for 
the meeting during which the cooperative agreement or MOU 
is approved, and the forms required to be filed with the  Texas  
Secretary of State, state comptroller and Internal Revenue Ser-
vice, in order to allow the Council to fully examine the nature of 
the merger; (4) requires a merged organization to describe the 
geographic territory or jurisdiction that the merged organization 
will serve in order to ensure that specific geographic areas of 
the state are being adequately served by a certified organization 
and to prevent overlap of services by certified organizations; (5) 
eliminates the requirement that a merged organization provide 
the Council with a letter agreeing to follow the Council’s Stan-
dard Operating Procedures Manual provisions regarding the op-
eration of multi-county programs because organizations, which 
vary widely in their size, board composition, and operational ca-
pabilities, should not be held to the same standards for all op-
erational aspects; (6) removes the requirement that a merged 
organization cannot use excess funds for a period of three years 
after the merger occurred because the requirement is too re-
strictive and instead allows a merged organization to continue 
to use excess funds that were already in the organization’s "Ex-
cess Funds Account" on the date that the merger occurred; and 
(7) uses the word "Council" instead of the words "Texas Crime 
Stoppers Council" to simplify the language of the rule. 

The adopted amendment to §3.9021: (1) clarifies that this sec-
tion applies to changes in "geographic territory or jurisdiction"; 
(2) removes the requirement regarding the development of an 
operational agreement or MOU with a citizens’ delegation from 
a city or county as unnecessary and instead requires written doc-
umentation from citizens of the geographic territory showing an 
interest in joining an existing organization; (3) clarifies the Coun-
cil’s authority to define the geographic territory or jurisdiction of 
an organization; (4) eliminates the requirement that an organi-
zation, which is seeking to expand its geographic territory or ju-
risdiction, provide the Council with a letter agreeing to follow the 
Council’s Standard Operating Procedures Manual provisions re-
garding the operation of multi-county programs because organi-
zations, which vary widely in their size, board composition, and 
operational capabilities, should not be held to the same stan-

dards for all operational aspects; (5) requires an organization, 
which is seeking to expand its geographic territory or jurisdic-
tion, to provide notice to the Council and an organization serving 
the territory to which it intends to expand of its intent to serve that 
area in order to prevent conflicts between organizations that are 
attempting to operate in the same geographic area; and (6) uses 
the word "Council" instead of the words "Texas Crime Stoppers 
Council" to simplify the language of the rule. 

The adopted addition of §3.9006: (1) clarifies the Council’s au-
thority to allow an organization’s certification to expire or to vote 
to not renew an organization’s certification; (2) sets forth the pro-
cedures used by the Council when considering the certification 
renewal of an organization that has timely submitted a request 
for renewal of its certification; and (3) sets forth the requirements 
that an organization must follow if the organization chooses to no 
longer operate or decides to dissolve as a 501(c)(3) non-profit or-
ganization or as a certified local public organization. 

The adopted addition of §3.9008: (1) restates the provisions that 
were previously located in §3.9007 regarding complaints or alle-
gations against an organization; and (2) uses the word "Council" 
instead of the words "Texas Crime Stoppers Council" to simplify 
the language of the rule. 

The adopted addition of §3.9023 clarifies how rewards accounts 
are to be handled when two or more organizations agree to 
merge. 

No comments were received regarding adoption of these rules. 

The amendment and addition of these rules are adopted under 
§414.006, Texas Government Code, which authorizes the Coun-
cil to adopt rules to carry out its functions. 

The amended and added rules implement §414.005, Texas Gov-
ernment Code, which sets forth the duties of the Council. 

No other statutes, articles, or codes are affected by the amend-
ment or addition of these rules. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2011. 
TRD-201101839 
David Zimmerman 
Assistant General Counsel 
Office of the Governor 
Effective date: June 12, 2011 
Proposal publication date: April 1, 2011 
For further information, please call: (512) 463-1919 

TITLE 10. COMMUNITY DEVELOPMENT 

PART 1. TEXAS DEPARTMENT OF 
HOUSING AND COMMUNITY AFFAIRS 

CHAPTER 80. MANUFACTURED HOUSING 
SUBCHAPTER I. FORMS 
10 TAC §80.100 

The Manufactured Housing Division of the Texas Department 
of Housing and Community Affairs (the "Department") adopts 
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amendments to 10 TAC §80.100, relating to the regulation of 
the manufactured housing program, without changes to the pro-
posed text as published in the February 4, 2011, issue of the 
Texas Register (36 TexReg 484) and will not be republished. 

The rule is revised  for clarification purposes; to update licens-
ing applications to include suggestions recommended during the 
Sunset Review Licensing Audit and the internal audit conducted; 
and to add the meaning of "Lease Purchase" to the disclosure 
statement as suggested during a public comment period at a 
Manufactured Housing Board meeting. 

The rule is effective  thirty  (30)  days following the date of publi-
cation with the Texas Register of notice that the rule is adopted. 

There were no comments received during the comment period 
and no requests were received for a public hearing to take com-
ments on the rule. 

The rule as proposed on February 4, 2011, is adopted as final 
rule. 

The following is a restatement of the rule’s factual basis: 

Section 80.100(a): Added new form numbers to the List of 
Forms identified as §80.100(a)(47), Field Verification Inspection 
Request Form, and §80.100(a)(48), Adding and Deleting a 
Related Person to a License Record form. 

Figure: 10 TAC §80.100(b)(1): Revised the Application for Man-
ufacturer’s License for clarification, added fields for applicant to 
provide their email and Web site address, added a field for appli-
cant to provide the social security number of persons that directly 
or indirectly participate in management or policy decisions, in-
cluded statement that social security numbers are now required 
for processing applications, updated criminal background sec-
tion, and added question asking if applicant is in arrears of any 
child support as required by the Family Code. 

Figure: 10 TAC §80.100(b)(2): Revised the Application for Re-
tailer, Broker, Installer and/or Rebuilder’s License for clarifica-
tion, added fields for applicant to provide their email and Web 
site address, added a field for applicant to provide the social se-
curity number of persons that directly or indirectly participate in 
management or policy decisions, included statement that social 
security numbers are now required for processing applications, 
updated criminal background section, and added question ask-
ing if applicant is in arrears of any child support as required by 
the Family Code. 

Figure: 10 TAC §80.100(b)(3): Revised the Application for Re-
tailer with Branch Locations License for clarification, added fields 
for applicant to provide their email and Web site address, added 
a field for applicant to provide the social security number of per-
sons that directly or indirectly participate in management or pol-
icy decisions, included statement that social security numbers 
are now required for processing applications, updated criminal 
background section, and added question asking if applicant is in 
arrears of any child support as required by the Family Code. 

Figure: 10 TAC §80.100(b)(4): Revised the Application for 
Salesperson’s License for clarification, included statement 
that social security numbers are now required for processing 
applications, updated criminal background section, and added 
question asking if applicant is in arrears of any child support as 
required by the Family Code. 

Figure: 10 TAC §80.100(b)(5): Revised the Continuous Manu-
factured Housing Licensing Surety Bond form for clarification. 

Figure: 10 TAC §80.100(b)(8): Revised the Consumer Dis-
closure Statement form to include the meaning of "Lease 
Purchase." 

Figure: 10 TAC §80.100(b)(16): Revised the Notice of Installa-
tion (Form T) by reformatting information for clarification. 

Figure: 10 TAC §80.100(b)(19): Revised the Application for 
Statement of Ownership and Location for clarification. 

Figure: 10 TAC §80.100(b)(25): Revised the Release or Fore-
closure of Lien form for clarification. 

Figure: 10 TAC §80.100(b)(35): Revised the Application for 
License Renewal (other than a salesperson) for clarification, 
added fields for applicant to provide their email and Web site 
address, added a field for applicant to provide the social secu-
rity number of persons that directly or indirectly participate in 
management or policy decisions, included statement that social 
security numbers are now required for processing applications, 
updated criminal background section, and added question 
asking if applicant is in arrears of any child support as required 
by the Family Code. 

Figure: 10 TAC §80.100(b)(38): Revised the Provisional Instal-
lation Notice of Installation (Form T) by reformatting information 
for clarification. 

Figure: 10 TAC §80.100(b)(42): Revised the Application for 
Salesperson’s License Renewal for clarification, included 
statement that social security numbers are now required for 
processing applications, updated criminal background section, 
and added question asking if applicant is in arrears of any child 
support as required by the Family Code. 

Figure: 10 TAC §80.100(b)(47): Added new form to request a 
field verification inspection. 

Figure: 10 TAC §80.100(b)(48): Added new form for adding or 
deleting a related person to a license record. 

The amended section is adopted under §1201.052 of the Texas 
Occupations Code, which provides the Director with authority to 
amend, add, and repeal rules governing the Manufactured Hous-
ing Division of the Department and §1201.053 of the Texas Oc-
cupations Code, which authorizes the board to adopt rules as 
necessary and the director to administer and enforce the man-
ufactured housing program through the Manufactured Housing 
Division. 

No other statutes, codes, or articles are affected by adoption of 
the amended rule. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a  valid exercise  of the  agency’s  
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2011. 
TRD-201101838 
Joe A. Garcia 
Executive Director, Manufactured Housing Division 
Texas Department of Housing and Community Affairs 
Effective date: July 3, 2011 
Proposal publication date: February 4, 2011 
For further information, please call: (512) 475-2206 

TITLE 22. EXAMINING BOARDS 

ADOPTED RULES June 3, 2011 36 TexReg 3409 



♦ ♦ ♦ 

♦ ♦ ♦ 

PART 22. TEXAS STATE BOARD OF 
PUBLIC ACCOUNTANCY 

CHAPTER 511. ELIGIBILITY 
SUBCHAPTER C. EDUCATIONAL 
REQUIREMENTS 
22 TAC §511.52 

The Texas State Board of Public Accountancy adopts an amend-
ment to §511.52, concerning Recognized Colleges and Univer-
sities, without changes to the proposed text as published in the 
April 8, 2011,  issue of the  Texas Register (36 TexReg 2212) and 
will not be republished. 

The amendment will clarify the effective date of the recently 
adopted rule for purposes of accrediting coursework to qualify 
a candidate to sit for the CPA exam and clarify that correspon-
dence courses and vocational school coursework will not qualify 
a candidate to sit for the CPA exam. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office of the Secretary of State on May 19, 2011. 
TRD-201101820 
J. Randel (Jerry) Hill 
General Counsel 
Texas State Board of Public Accountancy 
Effective date: June 8, 2011 
Proposal publication date: April 8, 2011 
For further information, please call: (512) 305-7842 

CHAPTER 523. CONTINUING PROFES
SIONAL EDUCATION 
SUBCHAPTER C. ETHICS RULES: 
INDIVIDUALS AND SPONSORS 
22 TAC §523.131 

The Texas State Board of Public Accountancy adopts an amend-
ment to §523.131, concerning Board Approval of Ethics Course 
Content, without changes to the proposed text as published in 
the April 8, 2011, issue of the Texas Register (36 TexReg 2214) 
and will not be republished. 

The amendment will require the content of a board-approved 
ethics course to contain case studies taken from public practice 
and either industry or government/education. 

No comments were received regarding adoption of the amend-
ment. 

The amendment is adopted under the Public Accountancy Act 
(Act), Texas Occupations Code, §901.151 which provides the 
agency with the authority to amend, adopt and repeal rules 
deemed necessary or advisable to effectuate the Act. 

No other article, statute or code is affected by the adoption. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 19, 2011. 
RD-201101821 
. Randel (Jerry) Hill 
eneral Counsel 

exas State Board of Public Accountancy 
ffective date: June 8, 2011 
roposal publication date: April 8, 2011 
or further information, please call: (512) 305-7842 
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PART 34. TEXAS STATE BOARD OF 
SOCIAL WORKER EXAMINERS 

CHAPTER 781. SOCIAL WORKER 
LICENSURE 
The Texas State Board of Social Worker Examiners (board) 
adopts new §781.220 and §781.221, concerning the licensure 
and regulation of social workers who serve as a parenting 
coordinator or a parenting facilitator. The board also adopts 
an amendment to §781.401 concerning the licensure and 
regulation of social workers who hold the Licensed Master 
Social Worker-Advanced Practitioner specialty recognition. The 
sections are adopted without changes to the proposed text as 
published in the February 25, 2011, issue of the Texas Register 
(36 TexReg 1225) and, therefore, will not be republished. 

BACKGROUND AND PURPOSE 

The new  sections  related to parenting coordinators and parent-
ing facilitators are required by House Bill (HB) 1012, 81st Leg-
islature, Regular Session, 2009, amending Family Code, Chap-
ter 153, which requires certain occupational licensing boards to 
promulgate rules related to the provision of parenting coordina-
tion and parenting facilitation services. Parent coordinators and 
parent facilitators are persons appointed by the court to aid the 
parties and the court in resolving parenting issues, within the 
limits of the court order of appointment. Parent coordinators are 
appointed in high conflict situations and report to the court only 
whether parent coordination should continue. Parent facilitators 
may deal with similar issues as a parent coordinator, but may 
report to the court recommendations regarding particular issues 
between the parties, but not recommendations regarding cus-
tody or visitation. 

The amendment to §781.401(b)(1)(E) is a result of emerging 
standards of practice and licensure related to non-clinical so-
cial work practice at the Advanced Practitioner/Advanced Gen-
eralist level. The existing subparagraph (E), which created a 
date by which no more supervision plans would be accepted by 
the board towards fulfillment of the minimum supervised expe-
rience requirements for the LMSW-Advanced Practitioner spe-
cialty recognition and, in effect, would prohibit issuance of any 
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new LMSW-AP specialty recognitions in the future, is no longer 
in the best interest of the public and deleted from the rule. 

SECTION-BY-SECTION SUMMARY 

New §781.220 defines the duties and responsibilities of a par-
ent coordinator and establishes certain prohibitions and require-
ments for a licensed social worker who serves as a parent coor-
dinator. 

New §781.221 defines the duties and responsibilities of a parent 
facilitator and establishes certain prohibitions and requirements 
for a licensed social worker who serves as a  parent  facilitator.  
The board delineates between these two types of practice and 
articulates statutory requirements for implementation in social 
work practice. 

An amendment to §781.401(b)(1)(E) is in the best interest of 
the public. The board recognizes the continuing need for the 
Licensed Master Social Worker-Advanced Practitioner specialty 
recognition and, therefore, the board adopts the deletion of sub-
paragraph (E) as proposed. 

COMMENTS 

The board has reviewed and prepared responses to the com-
ments received regarding the proposed rules during the com-
ment period. 

Comment: One organization, the National Association of Social 
Workers/Texas Chapter, and two individuals commented on the 
proposed rules. All three commenters were in favor of the pro-
posed rules. 

Response: The board agrees and adopts the rules as proposed. 

SUBCHAPTER B. CODE OF CONDUCT AND 
PROFESSIONAL STANDARDS OF PRACTICE 
22 TAC §781.220, §781.221 

STATUTORY AUTHORITY 

The new rules are adopted under Occupations Code, §505.201, 
which authorizes the board to adopt rules necessary for the per-
formance of its duties; and Family Code, Chapter 153, which 
contains law concerning a parenting coordinator and facilitator. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2011. 
TRD-201101847 
Timothy M. Brown 
Chair 
Texas State Board of Social Worker Examiners 
Effective date: June 12, 2011 
Proposal publication date: February 25, 2011 
For further information, please call: (512) 458-7111 x6972 

SUBCHAPTER D. LICENSES AND 
LICENSING PROCESS 
22 TAC §781.401 

STATUTORY AUTHORITY 

The amendment is adopted under Occupations Code, §505.201, 
which authorizes the board to adopt rules necessary for the per-
formance of its duties; and Family Code, Chapter 153, which 
contains law concerning a parenting coordinator and facilitator. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2011. 
TRD-201101849 
Timothy M. Brown 
Chair 
Texas State Board of Social Worker Examiners 
Effective date: June 12, 2011 
Proposal publication date: February 25, 2011 
For further information, please call: (512) 458-7111 x6972 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 3. LIFE, ACCIDENT AND HEALTH 
INSURANCE AND ANNUITIES 
SUBCHAPTER X. PREFERRED PROVIDER 
PLANS 
28 TAC §§3.3701 - 3.3711, 3.3713 

The Commissioner of Insurance (Commissioner) adopts amend-
ments to §§3.3701 - 3.3706, new §§3.3707 - 3.3711, and new 
§3.3713, concerning preferred provider benefit plans and net-
work adequacy requirements. Sections 3.3701 - 3.3709, 3.3711 
and 3.3713 are adopted with changes to the proposed text pub-
lished in the January 28, 2011, issue of the Texas Register (36 
TexReg 333). Section 3.3710 is adopted without changes. Sec-
tion 3.3712 is not adopted. 

REASONED JUSTIFICATION. These amendments and new 
sections are necessary to implement: (i) SECTION 2 of House 
Bill (HB) 2256, enacted by the 81st Legislature, Regular Ses-
sion, effective June 19, 2009; (ii) SECTION 11 of Senate Bill 
(SB) 1731, enacted by the 80th Legislature, Regular Session, 
effective September 1, 2007; and (iii) HB 1030, enacted by the 
79th Legislature, Regular Session, effective September 1, 2005. 
The amendments and new sections are also necessary as 
part of ongoing implementation of the Insurance Code Chapter 
1301, concerning preferred provider benefit plans.  

HB 2256 adds new §1301.0055 to the Insurance Code and re-
quires the Commissioner to adopt by rule network adequacy 
standards that meet three requirements. The standards must 
be adapted to local markets where an insurer offers a preferred 
provider benefit plan. The standards must also ensure avail-
ability of, and accessibility to, a full range of contracted physi-
cians and health care providers to provide health services to in-
sureds. Additionally, on good cause shown, the standards may 
allow departure from local market network adequacy standards 
if the Commissioner posts on the Department’s Internet website 
the name of the preferred provider plan, the insurer offering the 
plan, and the affected local market. 

ADOPTED RULES June 3, 2011 36 TexReg 3411 



SB 1731 added multiple provisions to the Insurance Code, the 
Health and Safety Code, and the Occupations Code requiring 
improved consumer access to health care information and con-
sumer protection for services provided by or through entities in-
cluding health benefit plans, hospitals, and other health care fa-
cilities. The new and amended sections require the provision of 
consumer information in a manner consistent with the require-
ments of SB 1731. 

HB 1030 mandates that the insured’s coinsurance applicable to 
payment to nonpreferred providers may not exceed 50 percent 
of the total covered amount applicable to the medical or health 
care services. 

In addition, these new and amended sections are part of the on-
going implementation of the Insurance Code Chapter 1301. The 
amendments and new sections: (i) ensure reasonable accessi-
bility and availability of both preferred and basic (out-of-network) 
provider services to Texas residents as provided in the Insur-
ance Code §§1301.005, 1301.006, and 1301.007; and (ii) estab-
lish standards that support the use of preferred provider benefit 
plans that are not unjust under Chapter 1701, unfairly discrim-
inatory under Chapter 544, Subchapters A and B, or in viola-
tion of Chapter 1451, Subchapters B and C, concerning desig-
nation and selection of providers. The amendments also update 
statutory references resulting from the nonsubstantive revision 
of the Insurance Code and Occupations Code and amend exist-
ing text for clarification, nonsubstantive revisions to punctuation 
and grammar, and correct and update internal references. 

As preparation for the proposal, the Department solicited exten-
sive feedback from stakeholders. On April 23, 2010, the Depart-
ment made an informal posting on its website of a concept paper 
and proposed revisions  to  the rules  governing preferred provider  
benefit plans. The Department held a stakeholder meeting to 
discuss the drafts on May 5, 2010. After consideration of com-
ments received, on September 13, 2010, the Department made 
a second informal posting on its website of proposed revisions to 
the rules and an estimate of anticipated costs to comply with the 
revised rules. In making the posting, the Department requested 
comments on the substance of the draft rules, the accuracy of the 
Department’s estimates of costs to comply with the draft rules, 
and input on what costs certain draft provisions would entail. A 
second informal stakeholder meeting was held to discuss the 
draft rules and potential costs on September 21, 2010. 

After further consideration of feedback, the Department next 
published the proposed amendments and new sections in the 
January 28, 2011, issue of the Texas Register (36 TexReg 333)  
and invited additional public comment. A separate and addi-
tional notice of the public hearing was submitted to the Office 
of the Secretary of State on January 14, 2011 for publication in 
the January 28, 2011, issue of the Texas Register. The notice 
specified the availability of the Department’s proposal on the 
Department’s Internet website by means of Internet link effective 
January 14, 2011. A public hearing concerning the proposal 
was held on February 8, 2011, and oral and written comments 
were provided for the Department’s consideration. 

In response to written comments on the published proposal 
and oral comments made at the hearing, the Department has 
changed some of the proposed language in the text of the 
rules as adopted. The Department has also changed some of 
the proposed language for clarification and to correct internal 
references. The changes, however, do not materially alter 
issues raised in the proposal, introduce new subject matter, or 
affect persons other than those previously on notice. 

Implementation related to network adequacy. Several existing 
provisions of the Insurance Code address network adequacy in 
addition to the new §1301.0055 added by HB 2256. The Insur-
ance Code §1301.005 requires that an insurer offering a pre-
ferred provider benefit plan ensure that both preferred provider  
benefits and basic level benefits are reasonably available to all 
insureds within a designated service area. Section 1301.005 fur-
ther mandates that if services are not available through a pre-
ferred provider within the service area, an insurer is required to 
reimburse a physician or health care provider who is not a pre-
ferred provider at the same percentage level of reimbursement 
as a preferred provider would have been reimbursed had the in-
sured been treated by a preferred provider. 

Additionally, the Insurance Code §1301.006 requires that insur-
ers contract with sufficient providers to ensure that all covered 
services will be provided in a manner ensuring availability of and 
accessibility to adequate personnel, specialty care, and facilities. 
Section 1301.007 authorizes the Commissioner to adopt rules 
necessary to implement Chapter 1301 and to ensure reason-
able accessibility and availability of preferred provider services 
to Texas residents. Title 28 Texas Administrative Code (28 TAC) 
Chapter 3, Subchapter X contains the existing adopted sections 
governing preferred provider benefit plans. 

An important consideration in implementing changes to existing 
Subchapter X is the issue of balance billing. Directly addressing 
this issue, the bill analysis for HB 2256 includes the following 
statement of intent: 

"Balance billing is the practice of physicians billing patients for 
the portion of medical expenses not covered by the patient’s 
insurance. Most commonly, this occurs when a facility-based 
physician does not have a contract with the same health benefit 
plans that have contracted with the facility in which they prac-
tice.  An enrollee who  is admitted into one of these facilities for a 
procedure or an emergency is ultimately responsible for an unex-
pected bill. Currently, there is no remedy for this bill other than 
the patient attempting to set up a payment plan with the facil-
ity-based physician." TEXAS SENATE STATE  AFFAIRS COM-
MITTEE, BILL ANALYSIS (Committee Report, "Author’s/Spon-
sor’s Statement of Intent") HB 2256, 81st Leg., R.S. (May 22, 
2009). 

One of the remedies provided in HB 2256 for the problem of 
unexpected balance bills is the addition of §1301.0055 to the 
Insurance Code, mandating the Commissioner to adopt by rule 
network adequacy standards. The amended and new sections 
address the issues of network adequacy and unexpected bal-
ance billing in several ways: (i) the amendment and addition of 
network requirements; (ii) the amendment and addition of disclo-
sure requirements; (iii) the amendment and addition of contract-
ing requirements; and (iv) the addition of requirements concern-
ing payment of certain out-of-network (basic benefit) claims. 

Network adequacy: network requirements. The Department has 
addressed network requirements as authorized by the Insurance 
Code §1301.0055 and §1301.007 and in a manner consistent 
with the sufficiency requirement of §1301.006. The new and 
amended network requirements are specified in: (i) §3.3704(e) 
and (f); (ii) §3.3706(a)(5) and (c); (iii) §3.3707; (iv) §3.3709; (v) 
§3.3710; (vi) §3.3711; and (vii) §3.3713. The new and amended 
provisions are necessary for the following reasons. 

(i) §3.3704(e) and (f). New §3.3704(e) implements the respec-
tive requirements in the Insurance Code §1301.0055(1) and (2) 
for the Commissioner to adopt network adequacy standards that 
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are adapted to local markets and that ensure availability of and 
accessibility to a full range of contracted physicians and health 
care providers to provide health care services to insureds. New 
§3.3704(e) imposes specific network requirements that each 
preferred provider benefit plan must include in the health care 
service delivery network that supports the plan. The Department 
has adapted the network requirements to reflect the rural or 
nonrural nature of the service area, the nature of the services as 
routine, urgent, or emergency care, and the class of physician or 
provider that furnishes the services consistent with the network 
sufficiency requirements in the Insurance Code §1301.006. 
The Department has revised §3.3704(e)(3) by changing the 
reference to "types" of physicians to "classes" of physicians 
in order to reduce ambiguity and for consistency with usage 
elsewhere in the subchapter. Because the need for an adequate 
network is ongoing, new §3.3704(f) requires insurers to monitor 
compliance with these network requirements on an ongoing 
basis and to take any needed corrective action as required to 
ensure that the network is adequate. 

(ii) §3.3706(a)(5) and (c). New §3.3706(a)(5) and (c) expand 
upon the network adequacy requirements of §3.3704. New 
§3.3706(a)(5) prohibits the selection standards used by an 
insurer from: (i) avoiding high risk populations by excluding 
physicians or providers because the physicians or providers are 
located in geographic areas that contain populations presenting 
a risk of higher than average claims, losses, or health services 
utilization; or (ii) excluding a physician or provider because the 
physician or provider treats or specializes in treating populations 
presenting a risk of higher than average claims, losses, or 
health services utilization. The prohibition is consistent with 
the requirement in the Insurance Code §1301.058 that any 
economic profiling of physicians and providers by insurers be 
adjusted to recognize the characteristics of a provider’s practice 
that may account for variations from average costs. 

Further, §3.3706(a)(5) is necessary to ensure that insurers afford 
all providers a fair, reasonable, and equivalent opportunity to ap-
ply to be and be designated as preferred providers, as required 
by the Insurance Code §1301.051. The prohibition is also nec-
essary to ensure that all medical and health care services and 
items contained in the package of benefits for which coverage is 
provided are accessible and available as specified in the Insur-
ance Code §1301.006. 

Additionally, the prohibition ensures that the health insurance 
policy providing for the use of preferred providers is not unjust 
under the Insurance Code §1701.055(a)(2). It is the Depart-
ment’s position that a health insurance policy providing for 
different levels of benefits depending upon the use of preferred 
providers would not be just if selection criteria for preferred 
providers discriminated against the types of providers that are 
most particularly necessary for those insureds that present a risk 
of higher than average claims or health care services utilization. 

Further, new §3.3706(c) requires insurers to have a documented 
process for selection and retention of preferred providers suffi-
cient to ensure that preferred providers are adequately creden-
tialed. The credentialing standards must, at a minimum, meet 
the standards promulgated by the National Committee for Qual-
ity Assurance (NCQA) or URAC to the extent that those stan-
dards do not conflict with other laws of this state. Additionally, 
there shall be a presumption of compliance with credentialing 
requirements if the insurer has received nonconditional accred-
itation or  certification by the NCQA, the Joint Commission, the 

American Accreditation HealthCare Commission, URAC, or the 
Accreditation Association for Ambulatory Health Care. 

New §3.3706(c) will ensure that the service delivery network of 
preferred providers is appropriately qualified to provide the ben-
efit package required under the health insurance policy, a nec-
essary requirement in a policy that provides for different levels 
of coverage depending upon the use of preferred providers. The 
Insurance Code §1301.006 requires insurers to contract with suf-
ficient physicians and providers to ensure "availability of and ac-
cessibility to adequate personnel, specialty care, and facilities." 
It is the Department’s position that the use of a process for the 
selection and retention of physicians and providers that are ap-
propriately credentialed is necessary to meet the adequacy re-
quirement of §1301.006. 

Section 3.3706(c) is also necessary to ensure that the policy is 
just, as contemplated in the Insurance Code §1701.055(a)(2). 
The Department’s position is that a policy that provides for dif-
ferent levels of benefits depending upon the use of preferred 
providers would be unjust if the insurer’s preferred provider net-
work were inadequately credentialed. 

(iii) §3.3707. New §3.3707 implements the requirement in the 
Insurance Code §1301.0055(3) for the Commissioner to adopt 
network adequacy rules that may allow departure from local mar-
ket network adequacy standards on good cause shown if the 
Commissioner posts on the Department’s Internet website the 
name of the preferred provider plan, the insurer offering the plan, 
and the affected local market. Section 3.3707 specifies the man-
ner by which an insurer may request a waiver from one or more 
network adequacy requirements due to local market conditions. 
The Department has changed §3.3707(a) in response to com-
ment to clarify the standard that applies to a waiver application. 
As specified in §1301.0055(3), the Commissioner may grant the 
waiver if there is good cause for such departure from the network 
adequacy standards. Under adopted §3.3704(a), the Commis-
sioner may find good cause to grant the waiver if the insurer 
demonstrates that providers or physicians necessary for an ad-
equate local market network: (i) are not available to contract; 
or (ii) have refused to contract with the insurer on any terms or 
on terms that are reasonable. To limit the negative impact on 
insureds of plans operating without a supporting network that 
complies with network adequacy requirements, §3.3704(a) also 
specifies that the Commissioner may impose reasonable condi-
tions upon the grant of a waiver. 

Section 3.3707(b) further requires an insurer submitting a waiver 
request to submit a copy of the request to any provider or physi-
cian  named in the request by any reasonable means and main-
tain evidence that such submission has been made. Section 
3.3707(c) permits such provider or physician to electively submit 
a response to the waiver request. These provisions are neces-
sary to permit the Department to fully consider the circumstances 
that the insurer asserts to support a waiver request. 

As required by the Insurance Code §1301.0055(3), §3.3707(d) 
specifies that upon such waiver being granted, the Department 
shall post on the Department’s Internet website the name of the 
preferred provider benefit plan for which the request is granted, 
the insurer offering the plan, and the affected service area. To 
ensure that such a waiver does not continue indefinitely despite 
potential changes in the circumstances that originally supported 
the waiver, §3.3707(e) requires that the insurer apply for renewal 
of the waiver annually. Physicians and providers will have an 
opportunity to furnish information in opposition to the request 
each year that the insurer applies for renewal of the waiver. 

ADOPTED RULES June 3, 2011 36 TexReg 3413 



The Department has changed §3.3707(f) for clarification. 
Adopted §3.3707(f) specifies that an insurer that is granted a 
waiver for a plan under the section is still required to comply with 
adopted §3.3705(p), relating to designation as an "Approved 
Hospital Care Network." The subsection further specifies that an 
insurer is required to designate such plan as having a "Limited 
Hospital Care Network" in accordance with the requirements of 
§3.3705(p). 

Adopted §3.3707(f) does not address a situation in which an 
insurer is granted a waiver for compliance with network ade-
quacy standards other than such standards for hospitals. This 
is because hospital-based services have been one of the main 
sources of unanticipated balance bills for insureds. See TEXAS 
SENATE STATE AFFAIRS COMMITTEE, BILL ANALYSIS 
(Committee Report, "Author’s/Sponsor’s Statement of Intent") 
HB 2256, 81st Leg., R.S. (May 22, 2009) (stating that balance 
billing most often occurs when a facility-based physician does 
not have a contract with the same health benefit plans that have 
contracted with the facility in which they practice). 

Adopted §3.3707(f) is necessary to ensure that prospective and 
current insureds understand the limitations of the plan’s ability 
to ensure the availability and accessibility of preferred hospital 
benefit services when considering the purchase or renewal of 
coverage that relies upon the network. 

The disclosure requirement in §3.3707(f), applicable to an 
insurer operating under a waiver from network adequacy re-
quirements, is consistent with the Insurance Code §1301.158. 
Section 1301.158(b) requires an insurer to provide a current or 
prospective group contract holder or insured on request with an 
accurate written description of the terms of the health insurance 
policy to allow the individual to make comparisons and an 
informed decision before selecting among health plans. Further, 
§1301.158(d) prohibits an insurer, agent, or representative of 
an insurer from using, distributing, or permitting the use or 
distribution of information for prospective insureds that is untrue 
or misleading. 

(iv) §3.3709. New §3.3709 establishes annual network ade-
quacy report and access plan requirements in order to facilitate 
the Department’s monitoring of compliance with network ade-
quacy standards and to minimize the impact to insureds resulting 
from an insurer’s use of an inadequate network. New §3.3709(a) 
requires insurers to file a network adequacy report with the De-
partment on or before April 1 of each year and prior to marketing 
any plan in a new service area. Under new §3.3709(b), each re-
port must specify the trade name of each plan in which insureds 
currently participate, the applicable service area of each plan, 
and whether the preferred provider service delivery network sup-
porting each plan is adequate under the standards specified in 
§3.3704. 

New §3.3709(c) specifies that annual reports must also include 
additional demographic information on the basis of specified ge-
ographic regions. This information includes the number of: (i) 
claims for basic benefits, excluding claims paid at the preferred 
benefit coinsurance level; (ii) claims for basic benefits paid at the 
preferred benefit coinsurance level; (iii) complaints by nonpre-
ferred providers; (iv) complaints by insureds relating to the dollar 
amount of the insurer’s payment for basic benefits or concerning 
balance billing; (v) complaints by insureds relating to the avail-
ability of preferred providers; and (vi) complaints by insureds re-
lating to the accuracy of preferred provider listings. 

Section 3.3709(c) is necessary because data collected by 
the Department indicates that insurers do not closely monitor 
some important network adequacy indicators. For example, 
a majority of health benefit plan issuers reported that they 
do not separately monitor balance billing complaints and in-
quiries. See Report of the Health Network Adequacy Advisory 
Committee: Health Benefit Plan Provider Contracting Survey 
Results, April 2009 (April 2009 Network Report) at 4, available 
at http://www.tdi.state.tx.us/reports/life/documents/hlthnet-
work409b.doc. Further, less than half of the surveyed health 
benefit plan issuers reported that they have a process for 
monitoring the extent to which insureds receive treatment 
from out-of-network (nonpreferred) facility-based physicians at 
in-network (preferred provider) facilities. April 2009 Network 
Report at 4. 

The information required to be reported under §3.3709 will en-
courage insurers to more closely monitor these important net-
work adequacy indicators. In conjunction with TDI complaint 
data, the information will also facilitate the Department’s over-
sight of compliance with network adequacy requirements on an 
ongoing basis in order to determine if additional examination of 
particular insurers is necessary. 

Under §3.3709(d) and (e), if the insurer does not use a service 
delivery network that complies with the network adequacy re-
quirements in §3.3704, the insurer is also required to submit an 
access plan as part of the annual report. The access plan must 
include for each service area that does not meet the network 
adequacy requirements: (i) the geographic area in which a suffi-
cient number of preferred providers are not available, including a 
specification of the class of provider that is not sufficiently avail-
able; (ii) a map identifying the geographic area in which such 
health care services and/or physicians and providers are not 
available; (iii) the reason(s) that the preferred provider network 
does not meet the adequacy requirements; (iv) the procedures 
that the insurer will use to assist insureds to obtain medically nec-
essary services when no preferred provider is reasonably avail-
able; and (v) procedures detailing how basic benefit claims will 
be handled when no preferred or otherwise contracted provider 
is available, including procedures for compliance with §3.3708. 

The provision of information from insurers specifying the rea-
sons for the network’s inadequacy and the steps taken by the 
insurer to protect insureds faced with an inadequate network, as 
required under §3.3709(e), will facilitate the Department’s deter-
minations of what regulatory response is most appropriate to ad-
dress an insurer’s use of an inadequate network in support of its 
preferred provider benefit plan. The Department anticipates that 
the detailed submission of information as specified in §3.3709(e) 
will necessarily address the local market conditions within any 
area in which an insurer’s preferred provider benefit plan does  
not comply with the network adequacy requirements of §3.3704. 
The Department has changed a reference to a "type of provider" 
to "class of provider" in §3.3709(e)(1)(A) to preclude ambiguity 
and for consistency with usage elsewhere in the subchapter. 

In addition to the access plan, insurers are required under 
§3.3709(f) to establish and implement documented procedures 
for use in all service areas for which an access plan is sub-
mitted. Such procedures are required to identify requests for 
preauthorization of services for insureds that are likely to require 
the rendition of services by physicians or providers that do 
not have a contract with the insurer, furnish to such insureds 
a pre-service estimate of the amount the insurer will pay the 
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physician or provider, and notify the insured that the insured 
may be liable for balance bill amounts. 

Section 3.3709(f) also requires such insurer to have a doc-
umented procedure to identify claims filed by nonpreferred 
providers in instances in which no preferred provider was 
reasonably available to the insured and to make initial and, if 
required, subsequent payment of such claims at the preferred 
benefit coinsurance level. It is the Department’s position that 
the Insurance Code §1301.005 and §1301.069 contemplate 
that there will be instances in which insureds are seen by 
nonpreferred physicians or providers due to the inadequacy of 
an insurer’s network. Section 1301.005(b) requires that insurers 
pay such claims at the preferred benefit level of reimbursement, 
and §1301.069 requires that such claims be paid promptly. 
New §3.3704(f) ensures compliance with the Insurance Code 
§1301.005 by requiring insurers to proactively identify those ar-
eas in which networks are inadequate, and §3.3709(f) requires 
that insurers take steps to ensure that claims from nonpreferred 
providers under those circumstances are paid correctly. 

Under §3.3709(g), access plans may include a process for ne-
gotiating with a nonpreferred provider prior to services being ren-
dered, when feasible. New §3.3709(h) specifies that the annual 
network adequacy report must be filed electronically in a format 
acceptable to the Department at a specified e-mail address. Ad-
ditionally, new §3.3709(i) requires insurers to establish an ac-
cess plan within 30 days of the date on which a network no longer 
meets the adequacy requirements established in §3.3704. Such 
access plan is required to be made available to the Department 
upon request. 

Collectively, the requirements specified in §3.3709 are neces-
sary to permit ongoing monitoring of insurer compliance with net-
work adequacy standards specified in the subchapter by the De-
partment and to ensure that insurers are taking reasonable steps 
to reduce the potential scope of unanticipated balance bills that 
may result from the network’s failure to comply with those net-
work adequacy standards. 

(v) §3.3710. New §3.3710 addresses an insurer’s failure to pro-
vide an adequate network. Section 3.3710 provides that if the 
Commissioner determines, after notice and opportunity for hear-
ing, that the insurer’s preferred provider service delivery network 
and any access plan supporting such network are inadequate to 
ensure that preferred provider benefits are reasonably available 
to all insureds or are inadequate to ensure that all medical and 
health care services and items covered pursuant to the policy are 
provided in a manner ensuring availability of and accessibility to 
adequate personnel, specialty care, and facilities, the Commis-
sioner may order one or more specified sanctions. 

Under the Commissioner’s authority to issue cease and de-
sist orders as specified in the Insurance Code Chapter 83, 
§3.3710(a) specifies that such sanctions may include an order 
to: (i) reduce the service area; (ii) cease marketing in parts of 
the state; and/or (iii) cease marketing entirely and withdraw from 
the preferred provider benefit plan market. Section 3.3710(b) 
clarifies that the section does not limit the Commissioner’s au-
thority to order additional or other authorized sanctions. Section 
3.3710 is necessary to apprise insurers of potential sanctions 
that may result from the insurer’s failure to provide an adequate 
network as is required under §1301.005 and §1301.006. 

(vi) §3.3711. New §3.3711 defines 11 geographic regions by ZIP 
Code designations. The designation of regions will facilitate the 
required disclosure of specified demographic information as re-

quired under §3.3705(b)(14) for those plans that are offered on a 
less than statewide basis to permit the comparison of information 
among plans for prospective and current policyholders. The des-
ignation of regions also facilitates the provision of demographic 
information submitted by insurers as part of the annual network 
adequacy report as required in §3.3709(c) and aids the Depart-
ment’s efforts to monitor network adequacy throughout the state. 
The designated regions correspond to public health regions es-
tablished by the Department of Health and Human Services and 
are familiar to insurers. The regions also correspond to regions 
adopted separately by the Department in 28 TAC §21.4504 for 
use by insurers in providing health care rate reimbursement data 
to the Department pursuant to the addition of the Insurance Code 
§38.355 under SB 1731. 

The Department has changed §3.3711 to correct an internal ref-
erence. Proposed §3.3711 included a reference to §3.3705(d)(1) 
that is corrected to refer to §3.3704(g)(1). 

(vii) §3.3713. A final network requirement in adopted new 
§3.3713 concerns the requirement for an insurer to submit and 
implement a plan for the collection and analysis of information 
concerning the effects of undercompensated care. The Depart-
ment has changed §3.3713 in response to comments that: (i) 
the proposed language would require the disclosure of informa-
tion that would be inappropriate for comparison by consumers 
due to the lack of a uniform standard; (ii) the proposed language 
would inappropriately place the burden for analysis of the broad 
issues concerning uncompensated care upon insurers; (iii) the 
proposed language did not define the term "uncompensated 
care" or clarify whether the term encompasses "undercompen-
sated care;" (iv) the collection and analysis of information should 
be implemented earlier than proposed; and (v) the addition of 
required provisions in contracts between insurers and facilities 
would place additional strain upon negotiations between those 
parties concerning network participation. 

In response to comments that proposed §3.3713 would require 
the annual report and disclosure of information that would be 
inappropriate for comparison by consumers due to the lack of 
a uniform standard, the Department has deleted the annual re-
porting requirement as proposed in §3.3713(a) and the disclo-
sure requirement as proposed in §3.3713(c). The Department 
agrees that a lack of uniformity in the collection and analysis of 
such information does not facilitate appropriate comparison by 
consumers. In fact, such disclosure could lead to misleading 
comparisons. 

However, it is the Department’s position that an insurer should 
collect and analyze information concerning the existence and 
effects of undercompensated care upon a facility’s contracted 
charges as part of the insurer’s responsibility to maintain an ade-
quate and sufficient network, as required by the Insurance Code 
§§1301.005(a), 1301.0055(2), and 1301.006, and in order to be 
responsive to market forces that affect what contracted rates are 
reasonable. It is further the Department’s position that such in-
formation and analysis may be useful to an insurer’s submis-
sion and the Department’s consideration of an application for 
waiver from network adequacy requirements as permitted under 
§3.3707 and an access plan used in connection with an inade-
quate network pursuant to §3.3709(d) and (e). 

Adopted new §3.3713(a), therefore, requires an insurer to 
submit to the Department a plan outlining how the insurer 
will collect information sufficient to determine: (i) whether the 
contracted charges for each preferred provider facility reflect 
the facility’s cost of undercompensated care; and (ii) a financial 
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analysis of the monetary impact of undercompensated care on 
the contracted charges of each contracted facility. 

The Department received comments that proposed §3.3713 
would inappropriately place the burden for analysis of the 
broad issues concerning uncompensated care upon insurers 
that operate preferred provider benefit plans, as opposed to 
other consumers of health care services.  In response to this  
comment, adopted §3.3713 does not impose detailed require-
ments concerning the scope of each insurer’s collection and 
analysis of information concerning the existence and effects of 
undercompensated care. Instead, each insurer’s plan may be 
tailored to the unique characteristics of the insurer’s network 
utilization and contracting practices. 

In response to comments that §3.3713 did not define the term 
"uncompensated care" or clarify whether the term encompasses 
"undercompensated care," adopted §3.3713(b) instead uses the 
term "undercompensated care" and clarifies that the term means 
care that is not reimbursed through an agreement between an 
insurer and a facility and that is either uncompensated or is re-
imbursed at an amount less than the facility’s billed charges. 

In response to a comment that the collection and analysis 
of information should be implemented earlier than proposed, 
adopted §3.3713(a) requires the insurer to submit the plan to the 
Department on July 1, 2014, and adopted §3.3713(c) specifies 
the form and manner of such submission. Also in response 
to this comment, adopted §3.3713(d) requires the insurer to 
implement the plan concerning the collection and analysis of 
information concerning the effects of undercompensated care 
effective July 1, 2015. These timeframes are additionally appro-
priate because the plans may be uniquely tailored to the needs 
of the insurer and because there is no longer a requirement to 
plan and implement annual reporting and public disclosure of 
the information and analysis. For the same reasons, the Depart-
ment has also deleted proposed §3.3713(e) - (g) concerning an 
application process for a six-month waiver of the requirements 
of §3.3713. The Department anticipates that such a waiver 
application process will be unnecessary due to the tailored 
nature of each insurer’s plan and the reduced requirements of 
the section. 

In response to comment that the addition of required provisions 
in contracts between insurers and facilities places additional 
strain upon negotiations between those parties concerning net-
work participation, the Department has deleted the requirement 
in proposed §3.3713(d) that an insurer’s contract with a facility 
must contain provisions permitting that insurer to obtain infor-
mation from the facility necessary for the insurer’s completion of 
the financial analysis required in proposed §3.3713. Insurers, 
therefore, have greater flexibility to determine how best to obtain 
the information necessary for compliance with adopted §3.3713. 

The Department has also changed the title of §3.3713 to "Sub-
mission of Plan; Collection and Analysis of Information Concern-
ing the Effects of Undercompensated Care." The new title better 
reflects the revised content of the section. 

Network adequacy: disclosure requirements. The amended and 
new sections also address the issues of network adequacy and 
unexpected balance billing through the amendment and addition 
of requirements concerning disclosures. The Department has 
addressed disclosures related to network adequacy pursuant to 
its authority to establish network adequacy requirements under 
the Insurance Code §1301.0055 and §1301.007. In addition, 
amended and new disclosure requirements ensure that prospec-

tive and current insureds and group contract holders considering 
the purchase or renewal of coverage that relies upon a network 
have access to information that conveys the scope and limita-
tions of the plan’s ability to ensure the availability and accessi-
bility of preferred benefit services. 

The new and amended disclosure requirements are specified 
in: (i) §3.3704(g); (ii) §3.3705(b)(12); (iii) §3.3705(b)(14); (iv) 
§3.3705(e); (v) §3.3705(f); (vi) §3.3705(h) - (j); (vii) §3.3705(k); 
(viii) §3.3705(l); (ix) §3.3705(m); (x) §3.3705(n); (xi) §3.3705(o); 
(xii) §3.3705(p); (xiii) §3.3705(q); (xiv) §3.3708(e). The new and 
amended provisions are necessary for the following reasons. 

(i) §3.3704(g). New §3.3704(g) specifies the manner in which 
an insurer may define a preferred provider benefit plan’s service 
area to provide for a clear delineation of a plan’s boundaries for 
review by insureds. The Insurance Code §1301.005 requires 
insurers to ensure that benefits are reasonably available "within 
a designated service area." 

New §3.3704(g) requires all insurers to use one of three different 
methods for defining service areas that are less than statewide. 
The use of common standards to define service areas will pro-
vide for greater consistency among the defined service areas 
used by insurers while still providing flexibility to insurers in des-
ignating such service areas. This delineation will facilitate an 
insured’s ability to identify the service area in which preferred 
benefits are available and additionally permit comparison to the 
service areas of other plans. In conjunction with other disclosure 
requirements, information provided on the basis of permitted ser-
vice area definitions will help prospective and current insureds 
and group contract holders to assess the network characteris-
tics of a preferred provider benefit plan to determine  if  the plan  
is appropriate for the needs of the insured. 

Such facilitation is consistent with the requirements of the Insur-
ance Code §1301.158(b), which requires an insurer to provide to 
a current or prospective group contract holder or insured on re-
quest an accurate written description of the terms of the health in-
surance policy to allow the current or prospective group contract 
holder or insured to make comparisons and an informed decision 
before selecting among health care plans. Section 1301.158(b) 
also authorizes the Commissioner to prescribe the format of such 
description. 

(ii) §3.3705(b)(12). Existing §3.3705(b)(12) requires an insurer 
to provide to a prospective or current group contract holder or 
insured on request: (i) a current list of preferred providers and 
complete network descriptions; and (ii) a disclosure of which pre-
ferred providers are not accepting new patients. The adopted 
amendment to §3.3705(b)(12) specifies that this information may 
be provided electronically with the agreement of the insured pro-
vided that the insurer also furnishes the insured with informa-
tion about how to obtain a nonelectronic provider listing free of 
charge. This amendment will provide insurers with a less costly 
alternative for complying with the requirement based upon the 
insured’s ability to access the information electronically. 

Further, §3.3705(b)(12) is consistent with the Insurance Code 
§1301.158(b) and §1301.159. Section 1301.158(b) requires in-
surers to provide a current or prospective group contract holder 
or insured on request with an accurate written description of the 
terms of the health insurance policy to allow the individual to 
make comparisons and an informed decision before selecting 
among health plans. The description must include a current list 
of preferred providers. Section 1301.159 requires insurers to 
provide a current list of preferred providers at least annually. 
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(iii) §3.3705(b)(14). An additional disclosure requirement 
adopted in new §3.3705(b)(14) requires insurers to provide 
current and prospective group contract holders or insureds with 
information regarding network demographics for each service 
area, if the plan is not offered on a statewide service area 
basis, or for each of the 11 regions specified in §3.3711 of the 
subchapter if the plan is offered on a statewide service area 
basis. 

The network demographic information must be updated at 
least annually and includes three general requirements. Under 
new §3.3705(b)(14)(A), the insurer must provide the number 
of insureds in the service area or region. Under adopted 
§3.3705(b)(14)(B), the insurer must provide the number of 
preferred providers, by area of practice, as well as an indication 
of whether an active access plan pursuant to §3.3709 applies to 
the services furnished by particular classes of provider in the ser-
vice area or region and how such access plan may be obtained 
or viewed, if applicable. Under adopted §3.3705(b)(14)(C), the 
insurer must provide the number of preferred provider hospitals 
in the service area or region, as well as an indication of whether 
an active access plan pursuant to §3.3709 applies to hospital 
services in the service area or region and how the access plan 
may be obtained or viewed. 

Disclosure of this network demographic information will assist 
current and prospective insureds and group contract holders to 
compare plans and to make informed decisions concerning the 
selection or renewal of a plan, consistent with the requirements 
of the Insurance Code §1301.158. The Department also antic-
ipates that additional transparency concerning this network de-
mographic information will incentivize insurers to contract with 
adequate numbers of physicians and providers as a matter of 
competition. Further, such information will assist the insureds 
and group contract holders to more accurately assess the risk of 
unanticipated balance bills associated with reliance upon a par-
ticular plan and the network that supports such plan. 

The Department has changed §3.3705(b)(14) in response to 
comments that some of the proposed network demographic dis-
closures: (i) are administratively burdensome; (ii) fail to provide 
substantially meaningful information to prospective and current 
insureds; and (iii) may be misleading to prospective and current 
insureds. The Department has also changed §3.3705(b)(14) for 
consistency in usage of terms. 

In response to comment that some of the network demographic 
disclosures in proposed §3.3705(b)(14) are administratively 
burdensome, fail to provide substantially meaningful infor-
mation, and may be misleading to prospective and current 
insureds, the Department has deleted the requirement in pro-
posed §3.3705(b)(14)(B)(i) to disclose the ratio of insureds to 
providers in the plan. The ratio does not reveal the true scope 
of patient-to-provider accessibility because, although the ratio 
as proposed would require disclosure of the ratio for separate 
areas of practice, the ratio does not account for variation among 
providers within such practice areas. Further, the ratio does not 
account for the patient population in addition to those that are 
insured through the disclosing insurer’s plan that are treated by 
the network providers. 

The Department, therefore, has determined that this disclosure 
requirement does not provide substantially meaningful informa-
tion sufficient to warrant the administrative burden of tracking, 
updating, and disclosing the ratio. The Department has also de-
termined that, absent the additional information concerning the 
variation of accessibility within practice areas and the scope of 

the additional patient population, disclosure of this ratio could 
mislead a current or prospective insured by creating a false im-
pression concerning provider accessibility. 

In response to comment that some of the network demographic 
disclosures in proposed §3.3705(b)(14) are administratively 
burdensome, the Department has also deleted the requirement 
in proposed §3.3705(b)(14)(B)(ii) to disclose the percentage of 
preferred providers that are accepting new patients. Although 
this disclosure would provide a snapshot of accessibility within 
an area of practice, insurers are already required to provide a 
current list of preferred providers, including names and locations 
of physicians and health care providers and a disclosure of 
which preferred providers will not accept new patients, pursuant 
to §3.3705(b)(12). Also, insurers using very differently-sized 
networks could have comparable percentages of providers 
that are accepting new patients but with very different results. 
As such, disclosure of the percentage could be misleading. 
The Department has, therefore, deleted the requirement to 
reduce the burden associated with the  duplicative disclosure  
requirements. 

In response to comment that some of the network demographic 
disclosures in proposed §3.3705(b)(14) are administratively 
burdensome and fail to provide substantially meaningful in-
formation, the Department has also deleted the requirement 
in §3.3705(b)(14)(B)(iii) for disclosure of the percentage of 
preferred providers with board certifications in the applicable 
area of practice. This percentage may provide a snapshot 
concerning provider qualifications within an area  of practice,  
but the more meaningful information for an individual insured is 
the scope of qualifications for a particular physician or provider. 
An insured may access this information from the particular 
physician or provider and may verify this information with the 
appropriate certification board. Because the information is 
otherwise available in a more particularized fashion, the De-
partment has deleted the disclosure requirement to reduce the 
administrative burden to insurers. 

In response to comment that some of the network demographic 
disclosures in proposed §3.3705(b)(14) are administratively bur-
densome, fail to provide substantially meaningful information, 
and may be misleading to prospective and current insureds, 
the Department has deleted the requirement in proposed 
§3.3705(b)(14)(C)(i) to disclose the ratio of insureds to hospital 
beds. The ratio does not reveal the true scope of accessibility 
to hospital beds because the ratio does not account for the 
patient population in addition to those that are insured through 
the disclosing insurer’s plan that also access the hospital’s 
services, nor does the ratio account for daily variation in access 
to hospital beds or variation among hospitals within the service 
area or region. 

The Department, therefore, has determined that this disclosure 
requirement does not provide substantially meaningful informa-
tion sufficient to warrant the administrative burden of tracking, 
updating, and disclosing the ratio. The Department has also de-
termined that, absent the additional information concerning the 
daily variation in access to hospital beds and the scope of the ad-
ditional patient population, disclosure of this ratio could mislead 
a current or prospective insured by creating a false impression 
concerning such accessibility. 

In response to comment that some of the network demographic 
disclosures in proposed §3.3705(b)(14) are administratively bur-
densome, fail to provide substantially meaningful information, 
and may be misleading to insureds, the Department has deleted 
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the requirement in proposed §3.3705(b)(14)(C)(ii) to disclose the 
percentage of preferred provider hospitals in the service area 
or region accredited by a nationally recognized accreditation or-
ganization. While the disclosure would provide a snapshot con-
cerning the qualifications of hospitals within a network, the De-
partment recognizes that an insured often  has little choice in the  
selection of a hospital due to the lack of additional facilities in the 
insured’s community or due to the emergent nature of the ser-
vices required. Further, in geographic areas that lack competing 
facilities, this information will not likely vary among insurers and 
may, therefore, have less meaning in selecting a plan. 

Additionally, although the proposal would require disclosure of 
accreditation information on no larger than a region-specific ba-
sis, the disclosure could nonetheless mislead insureds by pre-
senting percentage information that is correct but that represents 
a disproportionate concentration of accredited hospitals within a 
small geographic area of the region. Finally, hospital accredita-
tion information is separately available through the Texas Health 
Compare portion of the Department’s website at http://www.tex-
ashealthoptions.com. For each of these reasons, the Depart-
ment has determined that this disclosure requirement does not 
merit the administrative burden associated with tracking and dis-
closing the statistic. 

In response to comments that some of the network demographic 
disclosures in proposed §3.3705(b)(14) are administratively bur-
densome, fail to provide substantially meaningful information, 
and may be misleading to insureds, the Department has deleted 
the requirement in proposed §3.3705(b)(14)(C)(iii) to disclose 
the average surgical site infection rate at each specific preferred 
provider hospital in the service area or region. The Department 
recognizes that an insured often has little choice in the selec-
tion of a hospital due to the lack of additional facilities in the in-
sured’s community or due to the emergent nature of the services 
required. Further, in geographic areas that lack competing facili-
ties, this information will not likely vary among insurers and may, 
therefore, have less meaning in selecting a plan. 

The Department also received comments that surgical site infec-
tion rates may vary for many reasons, including the treatment of 
a higher-risk population. For this reason, disclosure of a raw 
surgical site infection rate without accompanying information to 
provide context for interpretation of the rate could be mislead-
ing for insureds that do have the opportunity to investigate and 
select among hospitals and facilities. Further, a much broader 
array of information about hospitals, including information on 
compliance with infection prevention measures, is available to 
the public through the Department’s website at http://www.tex-
ashealthoptions.com. For all of these reasons, the Department 
has determined that this disclosure requirement does not merit 
the administrative burden associated with tracking and disclos-
ing the statistic. 

To accommodate the deletions of proposed §3.3705(b)(14)(B)(ii) 
and (iii), the Department has changed the subparagraph 
through reorganization. The requirement in proposed 
§3.3705(b)(14)(B)(i) is now included in subparagraph (B), and 
no clauses in the subparagraph remain. The Department has 
also changed the reference in §3.3705(b)(14)(B) from a "pedi-
atrics" practice to "pediatric practitioner practice" for consistency 
with the defined term in adopted §3.3702(14). The Depart-
ment has also made clarifying changes to §3.3705(b)(14)(B) to 
accommodate the deletion of the ratio disclosure requirement 
and to change the reference from "type of provider" to "class of 

provider" to reduce ambiguity and for consistency with usage 
elsewhere in the subchapter. 

To accommodate the deletions of proposed §3.3705(b)(14)(C)(ii) 
and (iii), the Department has also changed this subpara-
graph through reorganization. The requirement in proposed 
§3.3705(b)(14)(C)(i) is now included in subparagraph (C), and 
no clauses in the subparagraph remain. The Department has 
also made clarifying changes to §3.3705(b)(14)(C) to accom-
modate the deletion of the ratio disclosure requirement. 

(iv) §3.3705(e). Additional required disclosures are adopted at 
§3.3705(e) for insurers that maintain an Internet website provid-
ing information regarding the insurer or the health insurance poli-
cies offered by the insurer for use by prospective or current in-
sureds or group contract holders. Such insurers are required to 
provide: (i) an Internet-based provider listing for use by current 
insureds and group contract holders, consistent with the require-
ments of the Insurance Code §1301.1591 and in furtherance of 
the requirements in the Insurance Code §1301.158(b); (ii) an In-
ternet-based listing of the state regions, counties, or three-digit 
ZIP Code areas within the insurer’s service area(s), indicating 
as appropriate for each region, county, or ZIP Code area the in-
surer’s determination that its network does or does not meet the 
network adequacy requirements of 28 TAC Chapter 3, Subchap-
ter X; and (iii) an Internet-based listing of the information spec-
ified for disclosure in §3.3705(b). Section 3.3705(b) addresses 
the insurer’s required disclosure of terms and conditions of the 
policy to current and prospective insureds and group contract 
holders on request to permit comparison and informed decision-
making concerning the selection or retention of a health care 
plan. The additional inclusion of that information on the insurer’s 
website, in conjunction with the other specified disclosures, will 
facilitate such comparison and informed decision-making. 

The Department has changed §3.3705(e) by revising a refer-
ence to "prospective consumers or current insureds" to "current 
or prospective insureds or group contract holders" to preclude 
ambiguity and for consistency with usage elsewhere in the sub-
chapter and in the Insurance Code §1301.158(b). 

The Department has also changed §3.3705(e)(1) to preclude 
ambiguity. As proposed, §3.3705(e)(1) required provision of an 
Internet-based provider listing for use by current insureds. How-
ever, §3.3705(e)(3) requires the provision of an Internet-based 
listing of the information specified for disclosure in §3.3705(b), 
which includes in §3.3705(b)(12) a list of current preferred 
providers for current or prospective insureds, as well as current 
or prospective group contract holders. The Department has 
therefore changed §3.3705(e)(1) by requiring provision of the 
Internet-based provider listing for use by current and prospec-
tive insureds and group contract holders to prevent confusion in 
application of the requirements of §3.3705(e)(1) and (3). 

(v) §3.3705(f). Adopted new §3.3705(f) requires insurers to in-
clude a notice concerning rights of insured participants in pre-
ferred provider benefit plans in all policies, certificates, and out-
lines of coverage. 

The content of the required notice is prescribed in Figure: 28 
TAC §3.3705(f) and addresses eight rights that an insured has 
in connection with preferred provider benefit plans. First, the 
notice addresses the right to an adequate network of preferred 
providers, consistent with the Insurance Code §1301.005(a). 
Second, the notice addresses the right to file a complaint with 
the Department concerning an inadequate network, consistent 
with the Insurance Code §1301.161. Third, the notice addresses 
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the right to reimbursement of claims at preferred benefit levels  
if services were received from a nonpreferred provider due to a 
lack of reasonably available preferred providers, consistent with 
the Insurance Code §1301.005(b). Fourth, the notice addresses 
the right to obtain a current listing of preferred providers and 
to obtain assistance in locating available preferred providers, 
consistent with the Insurance Code §1301.006 and §1301.159. 

Fifth, the notice addresses the right to reimbursement of claims 
at preferred benefit levels if the listing of preferred providers 
relied upon by the individual in seeking preferred providers 
is inaccurate, consistent with §3.3705(k). Sixth, the figure 
addresses the right to notice about the potential for balance 
billing by nonpreferred providers, as required by the Insurance 
Code §1456.003(b)(1), added by SB 1731. Seventh, the notice 
addresses the right to advance estimates of bills from physi-
cians and providers and of payment for services from insurers, 
consistent with the Health and Safety Code §324.101(d), 
the Occupations Code §101.352(c), and the Insurance Code 
§1301.158(d) and §1456.007. The Health and Safety Code 
§324.101(d), the Occupations Code §101.352(c), and the In-
surance Code §1301.158(d) and §1456.007 were each enacted 
under SB 1731. 

Eighth, the notice addresses rights concerning mediation, con-
sistent with the Insurance Code §1467.051(a) and §1467.053(d). 
The Insurance Code §1467.051(a) and §1467.053(d) were en-
acted under HB 2256. 

Inclusion of the notice concerning each of these rights and facts 
is necessary to assist insureds and group contract holders to un-
derstand the several rights available to an insured both before 
and after the provision of services that affect, disclose, and po-
tentially mitigate the scope of the insured’s potential liability for 
balance bill amounts. Although not submitted by public counsel 
or specifically labeled as a "consumer bill of rights," this notice of 
rights is similar to the bill of rights contemplated in the Insurance 
Code §501.156 for each personal line of insurance regulated by 
the Department. 

The Department has changed the content of Figure: 28 TAC 
§3.3705(f) in response to comment that the notice should be re-
organized and further simplified for greater clarity. The Depart-
ment has also changed the content of the figure in response to 
comment to address the fact that some policies may include a 
general out-of-pocket maximum rather than specific in-network 
and out-of-network maximums. 

Specifically, in response to comment requesting reorganization 
and simplification, the language in the first bullet of the proposed 
figure has been simplified and reorganized as separately bul-
leted sentences. Also, adopted Figure: 28 TAC §3.3705(f) clar-
ifies that an insured may be entitled to have out-of-pocket ex-
penses counted toward the in-network, out-of-network, or gen-
eral out-of-pocket maximum, as appropriate, if the insured has 
obtained out-of-network services because no preferred provider 
was reasonably available. After reviewing comments concern-
ing proper attribution of out-of-pocket expenses toward out-of-
pocket maximums, the Department has determined that vari-
ation in plan design supports the provision of greater flexibil-
ity. The Department has therefore added language to the fig-
ure to address  the possibility that  a  plan has  a general out-of-
pocket maximum rather than specific in-network and out-of-net-
work maximums only. 

Also in response to comment requesting reorganization and sim-
plification of the figure, the language in the third bullet of the pro-

posed figure has been simplified and reorganized into separately 
bulleted provisions, as well as being designated for earlier place-
ment in the figure. 

The Department has also changed instructional language in the 
third bullet of adopted Figure: 28 TAC §3.3705(f) that referenced 
"prospective consumers or current insureds" to refer to "current 
or prospective insureds or group contract holders" to preclude 
ambiguity and for consistency with usage elsewhere in the sub-
chapter and in the Insurance Code §1301.158(b). 

In response to comment requesting reorganization and simplifi-
cation of the figure, the Department has moved the last sentence 
of the second bullet of the proposed figure into a separately bul-
leted sentence. 

(vi) §3.3705(h) - (j). New §3.3705(h) - (j) address in greater detail 
an insurer’s obligations to provide information concerning pre-
ferred provider listings. Subsection (h) requires the insurer to 
notify all insureds at least annually of the manner in which the 
insured may access a current listing of all preferred providers 
on a cost-free basis. Minimum requirements for the notice in-
clude information concerning how a nonelectronic copy of the 
listing may be obtained and a telephone number through which 
insureds may obtain assistance during regular business hours to 
find available preferred providers. Insurers are required to main-
tain a toll-free telephone number to receive complaints and pro-
vide information as specified in the Insurance Code §521.102. 

New subsection (i) requires the insurer to ensure that all elec-
tronic or nonelectronic listings of preferred providers made avail-
able to insureds are updated at least every three months. New 
subsection (i) is consistent with the requirements in the Insur-
ance Code §1301.159 and §1301.1591 concerning the annual 
provision of current preferred provider listings and the quarterly 
updating of preferred provider listings on the insurer’s Internet 
website, respectively. New subsection (i) does not indepen-
dently require distribution of preferred provider listings, but it 
does require that any preferred provider listings that are dis-
tributed be updated within the three months prior to distribution. 
New subsection (i) is also consistent with the prohibition in the 
Insurance Code §1301.158(c), which provides that an insurer, or 
an agent or representative of an insurer, may not use or distrib-
ute, or permit the use or distribution of, information for prospec-
tive insureds that is untrue or misleading. 

Similarly, new subsection (i) is consistent with the Insurance 
Code §541.061. Pertinent provisions of §541.061 specify that 
it is an unfair method of competition or an unfair or deceptive 
act or practice in the business of insurance to misrepresent an 
insurance policy by: (i) making an untrue statement of material 
fact; (ii) failing to state a material fact necessary to make other 
statements made not misleading, considering the circumstances 
under which the statements were made; (iii) making a statement 
in a manner that would mislead a reasonably prudent person to 
a false conclusion of a material fact; and (iv) failing to disclose 
a matter required by law to be disclosed, including failing to 
make a disclosure in accordance with another provision of the 
Insurance Code. It is the Department’s position that quarterly 
updates of all provider listings as required under §3.3705(i) are 
necessary to prevent such violations of the Insurance Code. 

New subsection (j) requires that if no Internet-based preferred 
provider listing or other method of identifying current preferred 
providers is maintained for use by insureds, the insurer is re-
quired to distribute a current preferred provider listing to all in-
sureds no less than annually by mail, or by an alternative method 
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of delivery if such alternative method is agreed to by the in-
sured, group policyholder on behalf of the group, or the certificate 
holder. 

(vii) §3.3705(k). New §3.3705(k) clarifies the Department’s po-
sition that an insured should be able to rely upon information 
recently obtained from an insurer or the insurer’s designee con-
cerning the status of preferred providers in accessing covered 
services at the preferred level of benefits. 

Subsection (k) requires insurers to pay a claim for services ren-
dered by a nonpreferred provider at the applicable preferred ben-
efit coinsurance percentage if the insured demonstrates that: (i) 
in obtaining services, the insured reasonably relied upon a state-
ment that a physician or provider was a preferred provider as 
specified in a provider listing or provider information on the in-
surer’s website; (ii) the provider listing or website information 
was obtained from the insurer, the insurer’s website, or the web-
site of a third party designated by the insurer to provide such 
information for use by its insureds; (iii) the provider listing or 
website information was obtained not more than 30 days prior 
to the date of services; and (iv) the provider listing or website in-
formation obtained indicates that the provider of the services is 
a preferred provider within the insurer’s network. 

This requirement is necessary to ensure the reasonable accessi-
bility and availability of preferred provider services as specified in 
the Insurance Code §1301.007. The Department has previously 
entered a consent order against one large insurer based on alle-
gations that the insurer’s listings of its contracted providers were 
not accurate. See Commissioner’s Order No. 08-0514, June 13, 
2008 at 3. It is the Department’s position that if an insured rea-
sonably relies on an insurer’s representation that a physician or 
provider is available to insureds as a preferred provider, but the 
physician or provider is, in fact, not contracted with the insurer, 
then the insurer has failed to make preferred provider benefits 
reasonably available to the insured. 

In such an instance, it is the Department’s position that the 
insured is entitled to the protections of the Insurance Code 
§1301.005(b), which requires that the insurer reimburse a 
claim from a nonpreferred provider at the preferred benefit 
percentage level if services are not available through a preferred 
provider. Subsection (k) is also necessary to ensure that the 
underlying policy is not unjust in application, consistent with 
the requirements of the Insurance Code §1701.055(a)(2). It 
is the Department’s position that a health insurance policy 
providing for different levels of benefits depending upon the 
use of preferred providers is not just if the insured relies upon 
the representations of the insurer as specified in §3.3705(k) in 
order to access preferred benefits only to learn that the directory 
information is inaccurate. Payment of benefits by the insurer 
in such a case at the lower basic benefit level rather than the 
preferred benefit level would unjustly frustrate the purpose of 
differentiating between levels of benefits in the first place. 

(viii) §3.3705(l). Additional listing-specific disclosure require-
ments are adopted in new §3.3705(l) for all preferred provider 
listings, including any Internet-based postings of information 
made available by the insurer to provide information to insureds 
about preferred providers, as specified in paragraphs (1) - (10) 
of the subsection. 

Collectively, the listing-specific disclosure requirements in 
§3.3705(l) will facilitate an insured’s ability to proactively seek 
out preferred provider services in nonemergency situations 
and to assess for future purposes the risk that some services 

may not be accessible through the insurer’s preferred provider 
network. Data collected by the Department has indicated that 
approximately 10 percent of aggregate facility-based provider 
claims are from nonpreferred providers. See April 2009 Network 
Report at 3. Because of the economic significance of the po-
tential balance bills that an insured may receive for health care 
services of this nature, the information required to be provided 
in subsection (l) is necessary for insureds to make appropriate 
decisions about their care. 

The Department has changed §3.3705(l)(1) to clarify the 
discrete nature of the contractual requirements specified in 
the paragraph. Adopted §3.3705(l)(1) requires the insurer to 
include in its provider listings a method by which insureds 
may identify those hospitals that have contractually agreed 
with the insurer to facilitate the usage of preferred providers 
as specified in two discrete subparagraphs of the paragraph. 
Adopted §3.3705(l)(1)(A) specifies that one of the indicated 
contractual agreements is that the hospital will exercise good 
faith efforts to accommodate requests from insureds to use 
preferred providers. 

Adopted §3.3705(l)(1)(B) specifies that the second of the indi-
cated contractual agreements is that the hospital will provide in-
sureds with information sufficient to enable the insured to iden-
tify a facility-based physician or physician group that is assigned 
to provide services to the insured with enough specificity that 
the insured may determine the status of the physician or physi-
cian group as preferred or nonpreferred. The latter disclosure 
requirement would only reflect contractual agreements that ap-
ply to instances in which the physician or physician group is as-
signed at least 48 hours prior to services being rendered and 
would require that the responsive information be furnished to the 
insured at least 24 hours prior to services being rendered. 

Proposed §3.3705(l)(2) required the insurer to include in its list-
ings a method by which the insured might identify those hospi-
tals at which more than 10 percent of the dollar amount of to-
tal claims filed with the insurer by or on behalf of facility-based 
physicians, other than neonatologists and pathologists, are filed 
by or on behalf of a physician that is not under a contract with 
the insurer. The Department has changed §3.3705(l)(2) in re-
sponse to comments that: (i) the use of a 10 percent bench-
mark is inconsistent with findings of the committee established 
to study and report upon network adequacy issues (Health Net-
work Adequacy Advisory Committee) as required under the In-
surance Code §1456.0065, enacted in SB 1731; and (ii) the in-
dicator should also reflect the network usage of neonatologists 
and pathologists. 

The Department  received a comment  that  the Health Network  
Adequacy Advisory Committee’s findings are inconsistent with 
the use of a 10 percent benchmark for disclosure concerning 
out-of-network facility-based physician usage in provider listings 
because the benchmark appears to identify a "norm" for network 
usage and is not focused upon emergency department physi-
cians as would be supported by such committee findings. The 
Department’s determination to set the disclosure requirement at 
10 percent of claims was not based upon a particularized finding 
from the Health Network Adequacy Advisory Committee but was 
rather a number that the Department determined to constitute 
a sufficient threshold to earn an insured’s attention and signal 
the insured to investigate the status of facility-based physicians 
more closely. 

However, the Department does agree that the Health Network 
Adequacy Advisory Committee findings indicate wide varia-
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tion among classes of facility-based physician with respect 
to network provider usage. For example, the committee’s 
final report indicates that nearly 30 percent of the billed dol-
lar amount of claims included in the survey for emergency 
department physicians were out-of-network, as opposed to 
slightly more than five  percent of the  billed dollar amount 
of claims for pathologists. See April 2009 Network Report 
at 25, available at http://www.tdi.state.tx.us/reports/life/docu-
ments/hlthnetwork409b.doc. The committee’s findings with 
respect to individual claim units was similar, finding that almost 
28 percent of the claims surveyed for emergency department 
physicians were out-of-network, as opposed to slightly more 
than five percent of the claims for pathologists. Id. 

In response to the comments concerning the inappropriateness 
of the 10 percent benchmark and the wide variation in network 
usage among classes of facility-based physician, adopted 
§3.3705(l)(2) requires insurers to include in all preferred provider 
listings a method for insureds to identify, for each preferred 
provider hospital, the percentage of the total dollar amount of 
claims filed with the insurer by or on behalf of facility-based 
physicians that are not under contract with the insurer. Adopted 
§3.3705(l)(2) further requires that the information must be 
available by class of facility-based physician, including radiolo-
gists, anesthesiologists, pathologists, emergency department 
physicians, and neonatologists. 

The Department also received comments indicating that it 
would be both feasible and appropriate to include the claims 
of pathologists and neonatologists in disclosing indications of 
facility-based physician usage.  In response  to these comments,  
the Department has changed §3.3705(l)(2) to delete the exclu-
sion for the claims of pathologists and neonatologists and to 
specifically include the classes of facility-based physician claims 
for which network usage is required to be available. 

To accommodate the revised requirement in §3.3705(l)(2), 
the Department has also changed §3.3705(l)(3) to provide 
appropriate specificity concerning the requirement at subsec-
tion (l)(2). Adopted §3.3705(l)(3) clarifies that in determining 
the percentages specified in that paragraph, the insurer may 
consider claims filed in a 12-month period designated by the 
insurer ending not more than 12 months before the date the 
information is furnished to the insured. 

Section 3.3705(l)(4) requires the insurer to indicate in each 
listing whether each preferred provider is accepting new pa-
tients, consistent with the requirement in the Insurance Code 
§1301.1591(a). 

Section 3.3705(l)(5) requires the insurer to designate those pre-
ferred providers that have notified the insurer of the preferred 
provider’s participation in a regional quality of care peer review 
program. It is the Department’s position that a health insurance 
policy that provides for different levels of benefits depending 
upon the use of preferred versus nonpreferred providers should 
provide appropriate information to insureds for use in selecting 
a provider. If a preferred provider has notified the insurer of the 
physician or provider’s participation in a regional quality of care 
peer review program, this factor may affect the insured’s selec-
tion of provider and the determination to use preferred versus 
nonpreferred provider services. The information will, therefore, 
convey a characteristic of network adequacy to the insured and 
is adopted pursuant to the Insurance Code §1301.007. 

Section 3.3705(l)(6) requires the insurer to provide a method by 
which insureds may notify the insurer of inaccurate information in 

the provider listing, with specific reference to information about 
the provider’s contract status and whether the provider is ac-
cepting new patients. Section 3.3705(l)(6) is necessary to en-
sure that provider listings include accurate and current informa-
tion concerning providers in compliance with the requirements of 
the Insurance Code §1301.158(b) and §1301.1591(a). Section 
3.3705(l)(6) is also necessary to ensure that the provider listing 
does not include misleading or untrue information as prohibited 
under the Insurance Code §1301.158(c) and §541.061 concern-
ing the use of false or misleading representations concerning 
benefits under an insurance policy. 

Section 3.3705(l)(7) requires insurers to provide a method by 
which insureds may identify preferred provider facility-based 
physicians able to provide services at preferred provider fa-
cilities, if any. Section 3.3705(l)(7) is necessary to provide 
context for the listing of preferred providers so that an insured 
will understand the wider scope of the availability and adequacy 
of facility-based physicians at preferred provider facilities. 
The information will prevent a more general listing from being 
misleading as prohibited in the Insurance Code §1301.158(c). 
Section 3.3705(l)(8) requires the provider information to be 
furnished in fonts of not less than 10-point type. 

Section 3.3705(l)(9) requires the insurer to furnish provider in-
formation that specifically identifies those facilities at which the 
insurer has no contracts with a class of facility-based provider, 
specifying the applicable class of provider. The Department has 
changed the references in proposed §3.3705(l)(9) from "type" 
of provider to "class" of provider to preclude ambiguity and for 
consistency with usage elsewhere in the subchapter. Adopted 
§3.3705(l)(9) addresses the requirement of the Insurance Code 
§1456.003(c) for clear identification of those network (preferred 
provider) facilities in which facility-based physicians do not par-
ticipate in the health benefit plan’s provider network by providing 
for clear delineation of those facilities at which there is a greater 
risk of unanticipated balance bills from facility-based physicians. 

In response to a comment that a facility might have more than 
one exclusive contract with different physician groups within a 
single class of provider, but concerning the provision of different 
services by that class of provider, the Department has deleted 
proposed §3.3705(l)(10). Given the existence of dual "exclusive" 
contracts, the identification in preferred provider listings of those 
facilities at which the insurer has a contract or contracts with 
facility-based providers that have an exclusive contract with the 
facility could mislead an insured as to the possibility of receiving 
services from nonpreferred providers at a facility. 

In response to comment that specification of "the date on which 
the [preferred provider listing] information was provided to the 
insured" is an impractical or infeasible requirement, the Depart-
ment has changed §3.3705(l)(11), adopted as §3.3705(l)(10), 
due to the deletion of proposed §3.3705(l)(10). Adopted 
§3.3705(l)(10) requires all preferred provider listings to be dated. 
The Department anticipates that this revised requirement will 
afford greater flexibility to insurers in determining how to date 
such listings and will facilitate compliance with the requirement. 

The Department has also changed the reference to numbered 
paragraphs in §3.3705(l)  to reflect that the adopted subsection 
contains only 10 paragraphs. 

Collectively, the listing-specific disclosure requirements in 
§3.3705(l) will facilitate an insured’s ability to proactively seek 
out preferred provider services in nonemergency situations 
and to assess for future purposes the risk that some services 
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may not be accessible through the insurer’s preferred provider 
network. Data collected by the Department has indicated that 
approximately 10 percent of aggregate facility-based provider 
claims are from nonpreferred providers. See April 2009 Network 
Report at 3. Because of the economic significance of the po-
tential balance bills that an insured may receive for health care 
services of this nature, the information required to be provided 
in subsection (l) is necessary for insureds to make appropriate 
decisions about their care. 

The collective provisions of adopted §3.3705(l) are necessary to 
provide sufficient information to an insured seeking to use pre-
ferred provider services under the health insurance policy for 
maximum benefit. Adopted §3.3705 is authorized pursuant to 
the Insurance Code §1301.0055(2) and §1301.007. 

(ix) §3.3705(m). New §3.3705(m) requires an insurer operating 
a preferred provider benefit plan that relies upon an access  plan  
as specified in §3.3709 to notify all policyholders of this fact at 
issuance and at least 30 days prior to renewal of a policy. The no-
tice must include a link to any webpage listing of regions, coun-
ties, or ZIP Codes illustrating the affected service area. This 
information is necessary to facilitate comparison and informed 
decision-making with respect to the purchase or renewal of a 
policy by current and prospective insureds and group contract 
holders. 

This disclosure is also necessary to implement the Insurance 
Code §1701.055(a)(2) with respect to preferred provider benefit 
plan policies. It is the Department’s position that a health insur-
ance policy providing for different levels of benefits depending 
upon the use of preferred providers is not just if the insurer does 
not provide the insured with advance notice of the limitations on 
the insured’s ability to access preferred provider services. 

Similarly, new subsection (i) is consistent with the Insurance 
Code §541.061. Pertinent provisions of §541.061 specify that 
it is an unfair method of competition or an unfair or deceptive 
act or practice in the business of insurance to misrepresent an 
insurance policy by: (i) making an untrue statement of material 
fact; (ii) failing to state a material fact necessary to make other 
statements made not misleading, considering the circumstances 
under which the statements were made; (iii) making a statement 
in a manner that would mislead a reasonably prudent person to 
a false conclusion of a material fact; and (iv) failing to disclose 
a matter required by law to be disclosed, including failing to 
make a disclosure in accordance with another provision of the 
Insurance Code. It is the Department’s position that disclosure 
of limitations on an insured’s ability to access preferred provider 
benefits under the health insurance policy as required under 
§3.3705(m) are necessary to prevent such violations of the 
Insurance Code. 

(x) §3.3705(n). New subsection (n) requires an insurer to pro-
vide notice on the insurer’s website of a substantial decrease in 
the availability of preferred facility-based physicians at preferred 
provider facilities. As specified in §3.3705(n)(1), a decrease is 
substantial if: (i) the contract between the insurer and any facility-
based physician group that comprises 75 percent or more of the 
preferred providers for that specialty at that facility terminates; or 
(ii) the contract between the facility and any facility-based physi-
cian group that comprises 75 percent or more of the preferred 
providers for that specialty at the facility terminates, and the in-
surer receives notice as required under §3.3703(a)(26)(A). 

The Department has reorganized the wording of adopted 
§3.3705(n) to clarify that an insurer is required to provide no-

tice as specified in the subsection. The Department has also 
changed §3.3705(n)(1)(B) to clarify that it is an insurer’s receipt 
of notice as required under §3.3703(a)(26) that affects whether 
a decrease is substantial as described in the subparagraph. 

In response to comment that §3.3705(n) inappropriately re-
sults in existing levels of provider availability becoming the de 
facto standard for continuing adequacy, even if the existing 
levels exceed the level required for an insurer to have an 
adequate network, the Department has changed §3.3705(n)(2) 
by adding a second basis for exemption from the requirement 
to provide notice of a substantial increase in the availability of 
preferred providers. The Department has added text and reor-
ganized the paragraph to create two subparagraphs to adopted 
§3.3705(n)(2) for accommodation of the additional exemption. 

Adopted §3.3705(n)(2) specifies that notice of the substantial de-
crease is not required if the requirements specified in either sub-
paragraph (A) or (B) are met. Under adopted subparagraph (A), 
the first basis for exemption is that alternative preferred providers 
of the same specialty as the physician group that terminates a 
contract are made available to insureds at the facility, provided 
the percentage level of preferred providers of that specialty at the 
facility is returned to a level equal to or greater than the percent-
age level that was available prior to the substantial decrease. 

Under adopted subparagraph (B), the new second basis for ex-
emption is that the insurer provides to the Department a certifi-
cation of the insurer’s determination that the termination of the 
provider contract has not caused the preferred provider service 
delivery network for any plan supported by the network to be 
noncompliant with the adequacy standards specified in §3.3704. 
The certification must be submitted to the Department by e-mail 
at a specified address. 

The Department has changed §3.3705(n)(3) to clarify that 
either class of contract termination as specified in adopted 
§3.3705(n)(1) triggers the requirement for an insurer to promi-
nently post notice of the contract termination and the resulting 
decrease in the availability of preferred providers on the portion 
of the insurer’s website where its provider listing is available to 
insureds. 

Similarly, the Department has changed §3.3705(n)(4) to clarify 
that either class of contract termination as specified in adopted 
§3.3705(n)(1) triggers the requirement for an insurer to maintain 
notice of the contract termination and of the decrease in avail-
ability providers in the manner specified in the paragraph. The 
Department has also changed §3.3705(n)(4) in response to the 
comment that the paragraph inappropriately results in existing 
levels of provider availability becoming the de facto standard for 
continuing adequacy, even if the existing levels exceed the level 
required for an insurer to have an adequate network. 

Adopted §3.3705(n)(4), therefore, includes three bases for re-
moval of an insurer’s posted notice concerning the contract ter-
mination and of the decrease in availability providers. Under 
adopted §3.3705(n)(4)(A), an insurer may remove the notice as 
of the date on which adequate levels of preferred providers of 
the same specialty become available to insureds at the facility at 
the percentage level specified in paragraph (2)(A) of the subsec-
tion. Under adopted §3.3705(n)(4)(B), an insurer may remove 
the notice six months from the date that the insurer posts the no-
tice. Under adopted §3.3705(n)(4)(C), added in response to the 
comment concerning inappropriate de facto levels of adequacy, 
an insurer may remove the notice as of the date on which the 
insurer provides to the Department a certification indicating the 
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insurer’s determination that the termination of the provider con-
tract does not cause non-compliance with adequacy standards. 
The certification must be submitted to the Department at a spec-
ified e-mail address. 

In response to comment that some contracts include no-
tice requirement provisions, the Department has changed 
§3.3705(n)(5). The Department has also changed the para-
graph to clarify the proposed language. Adopted §3.3705(n)(5) 
specifies that an insurer is required to post notice as specified in 
paragraph (3) of the subsection and to update its Internet-based 
preferred provider listing as soon as practicable and in no case 
later than two business days after either of two events. 

Under adopted §3.3705(n)(5)(A), the specified event is the ef-
fective date of the contract termination as specified in paragraph 
(1)(A) of the subsection. Under adopted §3.3705(n)(5)(B), the 
specified event is the later of: (i) the date on which the insurer re-
ceives notice of a contract termination as specified in paragraph 
(1)(B) of the subsection; or (ii) the effective date of the contract 
termination as specified in paragraph (1)(B) of the subsection. 
The Department has determined that adopted §3.3705(n)(4) af-
fords additional flexibility to hospitals, insurers, and facility-based 
physicians by permitting early communication between a facil-
ity and an insurer concerning pending terminations of contracts 
without requiring pre-termination disclosure by the insurer. 

New §3.3705(n) is necessary because the notice implements 
the Insurance Code §§1301.158(a) and (c), 1301.1591(a) and 
(c), 1701.055(a)(2), 1301.0055(2), and 1301.007. The notice 
requirement in §3.3705(n) is necessary to place current and 
prospective insureds and group contract holders on notice of 
the increased potential that services received at the preferred 
provider facility in question may include services from nonpre-
ferred provider facility-based physicians and therefore carry a 
greater risk of unanticipated balance bills. 

The Insurance Code §1301.158(a) requires an insurer to provide 
to a current or prospective group contract holder or insured on 
request an accurate written description of the terms of the health 
insurance policy to allow the individual to make comparisons and 
an informed decision before selecting among health care plans. 
The description must be in a format prescribed by the Com-
missioner and must include a current list of preferred providers. 
Section 1301.158(c) also specifies that an insurer may not use 
or distribute information for prospective insureds that is untrue 
or misleading. To the extent that an insurer uses its website 
to provide information concerning current preferred providers, 
§1301.158(a) and (c) authorize the adoption of §3.3705(n). 

Further, the Insurance Code §1301.1591(a) requires an insurer 
that maintains an Internet site to list on the site the preferred 
providers that insureds may use in accordance with the terms of 
the insured’s preferred provider benefit plan. The listing is re-
quired to identify those preferred providers who continue to be 
available to provide services to new patients, and under subsec-
tion (b) the site must be updated at least quarterly. Subsection 
(c) authorizes the Commissioner to adopt rules as necessary to 
implement the section and specifies that the rules may govern 
the form and content of the information required to be provided 
under subsection (a). 

The Insurance Code §1701.055(a)(2) specifies that the Commis-
sioner may disapprove or, after notice and hearing, withdraw ap-
proval of a form if the form: (i) violates the Insurance Code, a rule 
of the Commissioner, or any other law; or (ii) contains a provision 
that is unjust, encourages misrepresentation, or is deceptive. It 

is the Department’s position that the use of a form that provides 
for the payment of benefits at a level of coverage that is different 
from the basic level of coverage if the insured uses a preferred 
provider would be unjust, encourage misrepresentation, and be 
deceptive if permitted to be used in conjunction with a listing of 
providers that the insurer has not updated in response to a sub-
stantial decrease in available preferred providers at a preferred 
provider facility. The inclusion of notice on the insurer’s Internet 
website is necessary to prevent such a result. 

The Insurance Code §1301.0055(2) requires the Commissioner 
to adopt network adequacy standards that ensure availability of, 
and accessibility to, a full range of contracted physicians and 
health care providers to provide health care services to insureds, 
and §1301.007 authorizes the Commissioner to adopt rules as 
necessary to: (i) implement Chapter 1301; and (ii) ensure rea-
sonable accessibility and availability of preferred provider ser-
vices to residents of this state. Accurate communication con-
cerning the accessibility and availability of preferred provider 
physicians at preferred provider facilities is crucial to implement-
ing §1301.0055(2) and §1301.007 because the failure to com-
municate this information deprives the insured of the opportunity 
to investigate options that are less likely to result in the provi-
sion of nonpreferred provider services and the possibility of ad-
ditional, unplanned balance billing expenses. 

(xi) §3.3705(o). Section 3.3705(o) requires insurers to make cer-
tain disclosures in all insurance policies, certificates, and out-
lines of coverage concerning the reimbursement of basic benefit 
services. Insurers must disclose how reimbursement of nonpre-
ferred providers will be determined. 

Further, if reimbursement is based upon data concerning usual, 
customary, or reasonable provider charges, the insurer must dis-
close: (i) the source of the data; (ii) how the data is used to 
determine reimbursements; and (iii) the existence of any appli-
cable reductions. If reimbursement is based upon any amount 
other than full billed charges, the insurer must: (i) disclose that 
the insurer’s reimbursement may be less than the billed charge; 
(ii) disclose that the insured may be liable to the nonpreferred 
provider for balance bill amounts; (iii) provide a description of the 
methodology used to determine the reimbursement amount; and 
(iv) provide a method for insureds to obtain a real-time estimate 
of the amount of reimbursement that will be paid to a nonpre-
ferred provider for a particular service. 

In addition to educating insureds both generally and specifically 
concerning the potential for unanticipated balance bills, the 
Department anticipates that the provision of reimbursement 
methodology information may facilitate the insured’s ability to 
mediate balance bill amounts owed to nonpreferred providers 
as contemplated in the Insurance Code §1467.054. Data 
collected by the Department indicates that insurers’ allowable 
payment rates for nonpreferred providers varies significantly 
among insurers and by type of provider. See Report of the 
Health Network Adequacy Advisory Committee, January 2009 
at 19, available at http://www.tdi.state.tx.us/reports/life/docu-
ments/hlthnetwork09.doc. 

Additionally, the Department has entered a disciplinary order 
against one large preferred provider benefit plan insurer based 
on allegations that: (i) the insurer’s policy documents did not 
adequately define how it would determine out-of-network (non-
preferred provider) facility reimbursements; and (ii) those reim-
bursements were unreasonably low in context with representa-
tions made in advertising and policy documents. See Commis-
sioner’s Order No. 08-0514, June 13, 2008, at 2. 
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Based upon such information, the Department’s position is that 
disclosure of the information required by §3.3705(o) is important 
to insureds’ understanding of their coverage. 

(xii) §3.3705(p). New §3.3705(p) authorizes insurers to desig-
nate preferred provider benefit plans using a network that com-
plies with the network adequacy requirements for hospitals un-
der §3.3704 without reliance upon an access plan as having an  
"Approved Hospital Care Network" (AHCN). A plan using a ser-
vice delivery network that does not meet the requirements for 
hospitals under §3.3704 is required to disclose that the plan has 
a "Limited Hospital Care Network." The disclosure is required: 
(i) on the cover page of any insurance policy, certificate of cov-
erage, or outline of coverage using the network; and (ii) on the 
cover page of any nonelectronic provider directory describing the 
network. 

The additional notice via the appropriate designation in new 
§3.3705(p) is necessary to implement the Insurance Code 
§§1301.158(a) and (c), 1701.055(a)(2), 1301.0055(2), and 
1301.007. The designation requirement in §3.3705(p) is nec-
essary to place current and prospective insureds and group 
contract holders on notice, as appropriate, of the increased 
potential that services received at hospitals under the preferred 
provider benefit plan  may  carry a greater risk of unanticipated 
balance bills due to the insurer’s use of a preferred provider net-
work that does not comply with network adequacy requirements 
for hospitals in the manner specified in §3.3704(e). 

The Insurance Code §1301.158(a) requires an insurer to pro-
vide to a current or prospective group contract holder or insured 
on request an accurate written description of the terms of the 
health insurance policy to allow the individual to make compar-
isons and an informed decision before selecting among health 
care plans. The description must be in a format prescribed by 
the Commissioner and must include a current list of preferred 
providers. Section 1301.158(c) also specifies that an insurer 
may not use or distribute information for prospective insureds 
that is untrue or misleading. It is the Department’s position that 
disclosure by means of the designation specified in §3.3705(p) 
is necessary for compliance with §1301.158(a) and (c). 

The Insurance Code §1701.055(a)(2) specifies that the Commis-
sioner may disapprove or, after notice and hearing, withdraw ap-
proval of a form if the form: (i) violates the Insurance Code, a rule 
of the Commissioner, or any other law; or (ii) contains a provision 
that is unjust, encourages misrepresentation, or is deceptive. It 
is the Department’s position that the use of a form that provides 
for the payment of benefits at a level of coverage that is different 
from the basic level of coverage if the insured uses a preferred 
provider would be unjust, encourage misrepresentation, and be 
deceptive if permitted to be used without contemporaneous use 
of a designation as specified in §3.3705(p) to provide for addi-
tional notice to insureds and group contract holders concerning 
the scope of limitations on the plan’s ability to provide accessible 
and available preferred provider hospital services in compliance 
with network adequacy standards for hospitals. 

The Insurance Code §1301.0055(2) requires the Commissioner 
to adopt network adequacy standards that ensure availability of, 
and accessibility to, a full range of contracted physicians and 
health care providers to provide health care services to insureds, 
and §1301.007 authorizes the Commissioner to adopt rules as 
necessary to: (i) implement Chapter 1301; and (ii) ensure rea-
sonable accessibility and availability of preferred provider ser-
vices to residents of this state. Accurate communication con-
cerning the accessibility and availability of preferred provider 

services in connection with hospital services is crucial to imple-
menting §1301.0055(2) and §1301.007 because the failure to 
communicate this information deprives the insured of the oppor-
tunity to investigate options that are less likely to result in the 
provision of nonpreferred provider services and the possibility of 
additional, unplanned balance billing expenses. 

The Department has changed §3.3705(p) to delete a duplicative 
section reference. 

(xiii) §3.3705(q). New §3.3705(q) requires that a preferred 
provider benefit plan that is designated as an AHCN but  loses  
its compliance status with the network adequacy requirements 
for hospitals notify the Department of such change if the non-
compliant status is not corrected within 30 days of the insurer 
becoming noncompliant. Such insurer is additionally required to 
cease marketing the plan as an AHCN and to inform all insureds 
of such change of status at the time of renewal. The desig-
nation, notice, and marketing requirements in new §3.3705(q) 
will assist current and prospective insureds and group contract 
holders to assess the risk that a plan will not have available and 
accessible facility-based physicians at preferred provider hos-
pitals as the insured compares plans in determining whether to 
select or renew a policy. The requirement will additionally assist 
the Department to monitor network adequacy status and help to 
prevent inappropriate, misleading, or deceptive marketing. 

(xiv) §3.3708(e). Adopted §3.3708(e) requires an insurer to in-
clude a notice, along with each explanation of benefits, that the 
insured has the right to request information concerning negoti-
ated rates for comparison purposes. The requirement applies 
when services are rendered to an insured by a nonpreferred 
provider because no preferred provider is reasonably available 
to the insured as specified in subsection (a) of the section. Upon 
the request of an insured, the insurer must furnish the median 
per-service amount the insurer has negotiated with preferred 
providers for the service furnished, exclusive of cost sharing re-
sponsibilities of the insured, or notification that the claim was 
paid at this amount. 

For an insured faced with unanticipated balance bills resulting 
from the need for emergency care or due to the failure of the in-
surer to provide an adequate network, §3.3708(e) is necessary 
to provide access to information to facilitate evaluation of the 
reimbursement made by the insurer. The information will also 
facilitate an insured in determining whether to request mediation 
as permitted under the Insurance Code §1467.054 for eligible 
claims. Even if mediation is not available, the information pro-
vided by the insurer could greatly assist an insured who wishes 
to contest an alleged unreasonable balance bill by a nonpre-
ferred provider by allowing the insured to compare the physician 
or provider’s charge to the average rate other providers have 
agreed with the insurer to use. 

In response to comments that proposed §3.3708(e) requires 
the disclosure of inappropriate rate comparison standards and 
is administratively burdensome, the Department has changed 
§3.3708(e) and has deleted §3.3708(f) and (g). Proposed 
§3.3708(e) would have required the insurer to disclose on each 
explanation of benefits that the insured had the right to request 
three different categories of reimbursement data in relation to 
the claim for comparison purposes. 

These comparison rates included: (i) the median per-service 
amount that the insurer has negotiated with preferred providers 
for the services furnished, or notification that the claim was paid 
at this amount; (ii) the amount for the service calculated using 
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the same method the insurer generally uses to determine pay-
ments for basic benefits provided by nonpreferred providers, or 
notification that the claim was paid at this amount; and (iii) the 
amount that would be paid under Medicare for the service. 

The Department has deleted the requirements in proposed 
§3.3708(e)(2) and (3) in response to comments that such com-
parison rates were inappropriate and that the disclosure would 
be administratively burdensome. The comparison rate specified 
in proposed §3.3708(e)(2), the amount for the service calculated 
using the same method the insurer generally uses to determine 
payments for basic benefits provided by nonpreferred providers, 
is often going to be the rate at which the claim is actually paid. 
The Department also received comments indicating that this 
amount does not represent an appropriate comparison rate 
because the amount may be modified as a result of plan design 
rather than reflective of a market rate. 

Similarly,  the amount that would be paid under Medicare for the 
service, as required under proposed §3.3708(e)(3), is an inap-
propriate comparison rate according to the comments of some 
stakeholders because the amount is fixed pursuant to statute 
and does not represent the market rate. Based upon these com-
ments, the Department has deleted proposed §3.3708(e)(2) and 
(3) to reduce the administrative burden associated with the dis-
closure of such comparison rates. As a result of these dele-
tions, the Department has reorganized the content of proposed 
§3.3708(e) such that there are no longer any paragraphs to the 
subsection. 

The Department has also changed proposed §3.3708(e) in re-
sponse to the comment that there is limited space on an expla-
nation of benefits form. Adopted §3.3708(e), therefore, requires 
that the insurer include the notice "along with," rather than "on" 
each explanation of benefits. Insurers will thus have greater flex-
ibility in determining  how to provide  the notice as a result  of  this  
change. 

The Department has also changed §3.3708(e) to delete the Jan-
uary 1, 2012 effective date proposed for the subsection. Pur-
suant to adopted §3.3701(a), the new and amended sections 
adopted by the Commissioner apply to any preferred provider 
benefit plan policy delivered, issued for delivery, or renewed on 
or after one year from the date of adoption. The Department has 
determined that it is reasonable to similarly extend the time for 
compliance with adopted §3.3708(e). Further, the Department 
has determined that it is no longer necessary to provide for an 
extended effective date for §3.3708(e) due to the reduced and 
more flexible requirements of the adopted subsection. 

As a further result of the reduced and more flexible disclosure re-
quirements, the Department has deleted §3.3708(f) and (g) and 
revised the section title to delete the reference to such waiver. 
The Department has determined that a waiver process to per-
mit an additional six months for compliance is no longer nec-
essary because the subsection no longer requires an insurer to 
make available on request comparison rate information based 
upon amounts paid by Medicare, a third-party payor. Instead, 
the insurer is only required to make available information con-
cerning its own median negotiated rate. Further, the insurer is 
permitted to provide the underlying notice concerning availability 
of the information along with, rather than on, explanation of bene-
fit forms. Because there is no longer a need to obtain third-party 
payment information and to reconfigure explanation of benefit 
forms, there is a reduced need for a waiver process associated 
with the notice and disclosure requirement. 

Network adequacy: contracting requirements. The Department 
has addressed contracting requirements necessary to support 
increased availability and accessibility of preferred benefit ser-
vices and the network adequacy standards that are authorized 
by the Insurance Code §1301.0055 and §1301.007. The new 
and amended contracting requirements also support the network 
sufficiency requirement of the Insurance Code §1301.006. The 
new and amended contracting requirements are specified in: (i) 
§3.3703(a)(4); (ii) §3.3703(a)(23) and (24); (iii) §3.3703(a)(25); 
and (iv) §3.3703(a)(26). The new and amended provisions are 
necessary for the following reasons. 

(i) §3.3703(a)(4). Adopted §3.3703(a)(4) retains the existing pro-
vision prohibiting a contract between an insurer and a hospital 
or institutional provider from requiring a physician or practitioner 
to enter into a preferred provider contract and clarifies that the 
prohibition does not apply to practice conditions other than con-
ditions of membership or privileges. 

The Department has changed proposed §3.3703(a)(4) in 
response to comments that proposed amendments to the 
paragraph would: (i) result in physicians and practitioners being 
forced into contracts with insurers at unreasonable rates; (ii) 
lead to economic credentialing of physicians at the expense 
of quality credentialing; (iii) place additional strain on both the 
contracting negotiations between insurers and hospitals and 
the negotiations concerning staff membership or hospital privi-
leges between hospitals and physicians; (iv) result in contract 
churning; (v) impede efforts to attract new physicians and prac-
titioners to Texas; and (vi) be impractical and administratively 
burdensome to implement. 

Based upon all of these comments, the Department has de-
termined that further consideration of the potential effects of 
amendments to the existing prohibition is appropriate and war-
ranted and has, therefore, changed proposed §3.3703(a)(4). 
The Department is cognizant that individual and small group 
practices of physicians and practitioners may have little or no 
bargaining power in some situations. The Department has 
determined that it is possible that the proposed amendment to 
§3.3703(a)(4) could indirectly affect the staff membership or 
privileges of such individual and small group practices. The 
Department has, therefore, retained the existing prohibition but 
provided additional clarification as to the scope of the prohibi-
tion. 

Adopted §3.3703(a)(4) clarifies that the prohibition does not 
apply to requirements concerning practice conditions other than 
conditions of membership or privileges. For example, adopted 
§3.3703(a)(4) does not strictly prohibit that a contract between 
an insurer and a hospital include inducements designed to en-
courage network participation or good faith network negotiations 
by physicians. The prohibition also does not address the scope 
of permitted agreements between hospitals or institutional 
providers and physicians. During the public hearing on February 
8, 2011, some commenters indicated that some hospitals do 
encourage or require physicians to participate in negotiations 
with insurers on a good faith basis. Adopted §3.3703(a)(4) does 
not address such requirements. 

Adopted §3.3703(a)(4) is necessary to provide a basis from 
which insurers may improve accessibility and availability of 
preferred provider services to insureds under the plan while still 
affording a fair, reasonable, and equivalent opportunity to apply 
to be and to be designated as a preferred provider to practition-
ers, institutional providers, and practitioners as required under 
the Insurance Code §1301.051(a). 
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(ii) §3.3703(a)(23) and (24). New §3.3703(a)(23) specifies that 
a contract between an insurer and a preferred provider may con-
tain a provision requiring a referring physician or provider, or a 
designee, to disclose specified information to the insured con-
cerning the referral as applicable. Under §3.3703(a)(23)(A), the 
referring physician or provider must disclose, as applicable, that 
the physician, provider, or facility to whom the insured is being 
referred is not a preferred provider. Under §3.3703(a)(23)(B), 
the referring physician or provider must disclose, as applicable, 
that the referring physician or provider has an ownership interest 
in the facility to which the insured is being referred. 

New §3.3703(a)(23) is permissive in nature and does not apply 
to contracts between insurers and institutional providers. The 
provision clarifies the Department’s position that such contract 
provisions are permitted. As a result, insureds may benefit from  
increased information concerning referrals. Such additional 
information will afford the insured an opportunity to consider 
whether to seek referral to a preferred provider and thereby 
reduce the potential for unanticipated balance bills from non-
preferred providers. 

New §3.3703(a)(24) clarifies that, if used, a contract provision 
requiring disclosure of the nonpreferred status of the physician, 
provider, or facility to whom an insured is being referred is re-
quired to allow for exceptions for emergency care and as neces-
sary to avoid interruption or delay of medically necessary care. 
The contract requirement also may not limit access to nonpre-
ferred providers. New §3.3703(a)(24) is necessary to ensure 
that the benefits of the disclosures made pursuant to such a con-
tractual provision do not result in delay of medically necessary 
care or interfere with the insured’s freedom to elect to receive ba-
sic benefit care from nonpreferred providers should the insured 
desire to do so. 

(iii) §3.3703(a)(25). New §3.3703(a)(25) requires that contracts 
between insurers and preferred providers include a requirement 
that the preferred provider comply with all applicable require-
ments of the Insurance Code §1661.005. Section 1661.005 re-
quires physicians, hospitals, or other health care providers that 
receive an overpayment from an enrollee to refund the amount 
of the overpayment to the enrollee no later than the 30th day 
after the date the physician, hospital, or health care provider de-
termines that an overpayment has been made. 

New §3.3703(a)(25) will reinforce this statutory requirement and 
help to ensure that overpayments are promptly refunded to in-
sureds. Enforcement of an insured’s rights under §1661.005 
will reduce unnecessary negative financial consequences asso-
ciated with receipt of care from within the insurer’s network of 
preferred providers and provide an effective remedy for insureds 
alleging violations of §1661.005. 

(iv) §3.3703(a)(26). Finally, adopted new §3.3703(a)(26) im-
poses new requirements for contracts between insurers and fa-
cilities. Under adopted §3.3703(a)(26), such contracts must re-
quire the facility to give notice to the insurer as soon as rea-
sonably practicable but not later than the fifth business day fol-
lowing the termination of a contract between the facility and a 
facility-based physician group that is a preferred provider for 
the insurer. This requirement is necessary to facilitate the in-
surer’s ongoing responsibility to monitor the network(s) that sup-
port the insurer’s preferred provider benefit plans for compliance 
with network adequacy requirements and take corrective action 
as needed. As such, adopted §3.3703(a)(26) is authorized un-
der the Insurance Code §1301.0055 and §1301.007 and is con-

sistent with the sufficiency requirement of the Insurance Code 
§1301.006. 

As proposed, §3.3703(a)(26) specified additional requirements 
for contracts between insurers and facilities addressing require-
ments for the facility-based physicians providing services at the 
facility. Specifically, proposed §3.3703(a)(26) specified that such 
facility-based physicians must be required to: (i) make disclo-
sure to the general public of the typical range of the physician’s 
billed charges for professional services as specified in proposed 
§3.3712; and (ii) provide responsive  information no more than  
annually to surveys of physician fees conducted by the Depart-
ment or by an academic institution conducting the survey on be-
half of the Department. 

The Department has changed §3.3703(a)(26) in response to 
comments that the addition of new contracting requirements will: 
(i) place additional strain on both the contracting negotiations 
between insurers and hospitals and the negotiations concern-
ing staff membership or hospital privileges between hospitals 
and physicians; (ii) result in the unintended consequence of 
providers leaving an insurer’s network; and (iii) create undue 
administrative burden for insurers, hospitals, physicians and 
practitioners. 

A physician is required to provide an estimate of the charges for 
any health care service or supply on the request of a patient who 
is seeking services on an out-of-network basis or who does not 
have coverage under a government program, health insurance 
policy, or HMO evidence of coverage, pursuant to the Occupa-
tions Code §101.352(c). An insurer must provide comparable in-
formation, on request, for preferred provider charges under the 
Insurance Code §1301.158(d). 

The Department has, therefore, determined that the benefits 
from the additional fee disclosure requirements specified in pro-
posed §3.3703(a)(26)(B)(i) and (ii) do not, at this time, merit the 
strain upon provider negotiations and provider networks or the 
additional administrative burden that would possibly result from 
the requirements. As a result of these deletions, the Department 
has reorganized the content of adopted §3.3703(a)(26). 

Also as a result of these deletions, the Department has deleted 
proposed new §3.3712. As proposed, §3.3712 specified profes-
sional services for which insurers must require public disclosure 
of billed charges under proposed §3.3703(a)(26)(B)(i). Because 
proposed §3.3703(a)(26)(B)(i) has not been adopted, proposed 
§3.3712 is no longer necessary. 

Network adequacy: payment of certain basic benefit claims.  
The Department adopts new §3.3708 to establish minimum 
standards for certain basic benefit claims. Section 3.3708 
applies to services provided by a nonpreferred provider when 
a preferred provider is not reasonably available to an insured, 
including circumstances: (i) requiring emergency care; (ii) 
when no preferred provider is reasonably available within the 
designated service area for which the policy is issued; and (iii) 
when a nonpreferred provider’s services were pre-approved 
or preauthorized based upon the unavailability of a preferred 
provider. In each of these circumstances, the insurer is required 
to pay the claim at the preferred benefit coinsurance level as 
required pursuant to the Insurance Code §1301.005(b) and 
§1301.155(b). 

New §3.3708(b)(2) also requires the insurer to credit 
out-of-pocket amounts shown by the insured to have been 
actually paid to the nonpreferred provider for covered services 
toward the insured’s deductible and annual out-of-pocket max-
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imum. This requirement is intended to protect the insured who 
does not voluntarily choose to obtain nonpreferred provider 
services by ensuring that the insured receives credit for actual 
out-of-pocket expenses in the same manner that the insured 
would receive such credit for services from a preferred provider. 
New §3.3708(b)(2) is consistent with the Insurance Code 
§1301.005 and §1301.069, which provide that, if an insured 
obtains out-of-network services from a nonpreferred provider 
due to an inadequate network or an emergency, the insured is 
entitled to the preferred level of benefits. 

New §3.3708(c) requires that reimbursement of all nonpreferred 
providers be calculated pursuant to an appropriate methodology 
that meets specified criteria. The methodology is required to: (i) 
be based on generally accepted industry standards and prac-
tices for determining customary billed charges for a service and 
to fairly and accurately reflect market rates, including geographic 
differences in costs, for those methods based upon usual, rea-
sonable, or customary charges; (ii) be based on sufficient data to 
constitute a representative and statistically valid sample, if based 
on claims data; (iii) be updated at least annually; (iv) not use data 
that is more than three years old; and (v) be consistent with na-
tionally recognized and generally accepted bundling edits and 
logic. 

The reimbursement standards in §3.3708 are necessary to 
ensure that preferred provider benefit plan policies are offering 
meaningful and reasonably available basic benefits covered 
under the benefit package as specified in the Insurance Code 
§1301.005(a). It is the Department’s position that the estab-
lishment of unreasonably low reimbursement rates for basic 
services that are based on inappropriate methodologies cre-
ates a barrier to the reasonable availability of basic services 
in a manner that is inconsistent with §1301.005(a) and that 
renders the underlying policy unjust under the Insurance Code 
§1701.055(a). 

The standards established in §3.3708(c), while not setting 
reimbursement rates, will nevertheless help to ensure that 
reimbursement rates are based upon relevant, current, and 
statistically valid data and thus mitigate the potential unexpected 
balance billing to which insureds are subjected as a result 
of health care emergencies and inadequate networks. The 
standards will give physicians, providers, and insureds greater 
confidence that the methodologies underlying reimbursement 
determinations are appropriate, and that terms used in preferred 
provider benefit plan documents will have consistent mean-
ings as applied by different insurers. Further, the Department 
will benefit from clear standards to apply when reviewing the 
appropriateness of reimbursement methodologies used for 
nonpreferred providers. 

New §3.3708(d) requires insurers to pay all covered basic ben-
efits for services obtained from health care providers or physi-
cians at the plan’s basic level of coverage, regardless of whether 
the service is provided within the designated service area for 
the plan. This provision is necessary to ensure that health in-
surance policies do not restrict an insured’s access to the basic 
health care services to which the insured is entitled as part of the 
benefit package as specified in the Insurance Code §1301.005 
by limiting coverage to those services provided within the desig-
nated service area. 

It is the Department’s position that imposition of such a restric-
tion by an insurer would reduce the insured’s access to basic 
level services in a manner that would render the policy unjust 
as contemplated in the Insurance Code §1701.055(a)(2). Sec-

tion 3.3708(d) reinforces the existing requirement specified in 
§3.3704(a)(1) that a preferred provider benefit plan is prohibited  
from requiring that a service be rendered by a particular hospi-
tal, physician, or practitioner in accordance with the Insurance 
Code §§1251.005, 1251.006, 1301.003, 1301.006, 1301.051, 
1301.053 - 1301.055, 1301.057 - 1301.062, 1301.064, 
1301.065, 1301.151, 1301.156, and 1301.201. 

New §3.3708(d) is also a necessary clarification to ensure that 
the adoption of §3.3704(g), which permits an insurer to define a 
service area on a smaller  than  statewide basis, does not result 
in the improper reduction of an insured’s access to basic level 
services. 

Implementation related to HB 1030. In connection with HB 1030, 
§3.3704(a)(6) is amended. Existing §3.3704(a)(6) specifies that 
a preferred provider benefit plan is not considered unjust or un-
fairly discriminatory, and does not constitute a violation of spec-
ified provisions concerning access to practitioners and facilities, 
if: (i) the basic level of coverage, excluding a reasonable dif-
ference in deductibles, is not more than 30 percent less than 
the higher level of coverage; and (ii) a reasonable difference in 
deductibles is determined considering the benefits of each indi-
vidual policy. HB 1030 amends the Insurance Code by adding 
§1301.0046 to mandate that the insured’s coinsurance applica-
ble to payment to nonpreferred providers may not exceed 50 
percent of the total covered amount applicable to the medical or 
health care services. Section 3.3704(a)(6) updates the specifi-
cations of the paragraph for greater consistency with this statu-
tory requirement. 

Changes to update and clarify. Additional amendments reflect 
and clarify the reorganized and updated content of the subchap-
ter, including applicability. 

Adopted §3.3701(a) is subdivided into two subsections to ad-
dress the prospective application of the subchapter to policies 
delivered, issued for delivery, or renewed on or after May 19, 
2012, and the remaining subsections are redesignated accord-
ingly. Adopted §3.3701(a) also includes an exception clause 
to preclude ambiguity, confusion, or conflict between the gen-
eral applicability date specified in the subsection and the more 
specific effective dates of provisions specified elsewhere in the 
subchapter. The amendment to §3.3701(d), redesignated as 
§3.3701(e), updates the language concerning the severability of 
the subchapter’s provisions and applications to clarify the scope 
of such severability. 

The Department has changed §3.3701(a)(1) in response to com-
ments concerning the administrative burdens associated with 
implementation of the new adopted requirements of the sub-
chapter. As proposed, §3.3701(a)(1) specified that the subchap-
ter would apply to a policy delivered, issued for delivery, or re-
newed on or after June 1, 2011. The Department has changed 
this date to May 19, 2012 to provide sufficient time for implemen-
tation. 

Adopted amendments to §3.3702 add definitions for words 
and terms used in amendments to the subchapter to clarify the 
scope of such usage. These words and terms include: (i) "billed 
charges" at paragraph (1); (ii) "facility" at paragraph (4); (iii) "fa-
cility-based physician" at paragraph (5); (iv) "NCQA" at adopted 
paragraph (12); (v) "nonpreferred provider" at paragraph (13); 
(vi) "pediatric practitioner" at adopted paragraph (14); (vii) "rural 
area" at adopted paragraph (21); and (viii) "urgent care" at 
adopted paragraph (24). 
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The Department has changed proposed §3.3702 in response 
to comments that the terms general practitioner and specialist 
were no longer used in the subchapter. The Department has, 
therefore, deleted the proposed definitions for these terms at 
proposed paragraphs (6) and (24), respectively, and paragraphs 
throughout the section have been changed in accordance with 
reorganized content of the section. 

The Department has changed proposed §3.3703(a)(20)(A)(i) to 
update the clause such that successor codes may be used in 
providing fee schedule information to preferred providers seek-
ing information under the paragraph. 

The adoption includes new catchlines in each subsection of 
§3.3704 to better reflect the organization and content of the 
section with respect to fairness requirements, payment of 
nonpreferred providers, prohibited retaliatory action, access to 
certain institutional providers, network requirements, network 
monitoring and corrective action, and service areas. 

The Department deletes existing §3.3704(a)(10), which pro-
vides that if covered services are not available through preferred 
providers within the service area, nonpreferred providers 
shall be reimbursed at the same percentage level of reim-
bursement as preferred providers. Because the paragraph is 
largely duplicative of statutory language in the Insurance Code 
§1301.005(b) and (c), the Department has determined that 
retention of the paragraph in this subsection is unnecessary. 
The remaining paragraphs in §3.3704(a) are redesignated 
accordingly. 

The Department has amended the  title of §3.3705 to better  re-
flect the content of the section. The amendment revises the 
title to "Nature of Communications with Insureds; Readability, 
Mandatory Disclosure Requirements, and Plan Designations." 

Further, the Department has added catchlines to existing sub-
sections (a) - (d) of §3.3705 to better reflect the  content of those  
subsections concerning readability, disclosure of terms and 
conditions of the policy, filing requirements, and promotional 
disclosure requirements. Section 3.3705(b)(12) is amended by 
deleting the term "and" at the end of the paragraph due to the 
addition of a paragraph to the subsection. An amendment to 
§3.3705(b)(13) recognizes that an insurer may have more than 
one service area and accommodates an additional paragraph in 
the subsection by substituting a semicolon and the word "and" 
for the period at the end of the paragraph. 

Filing requirements concerning preferred provider listings are 
addressed and updated in the amendment to §3.3705(c). This 
amendment permits the filing of such provider listings to be made 
electronically at a specified email address in a format acceptable 
to the Department or by submission of an Internet website ad-
dress at which the Department may view the listing. For insurers 
choosing to file the listings nonelectronically, the amendment ad-
ditionally specifies the address to which nonelectronic filings are 
required to be submitted.  

As part of the reorganization of the content of §3.3705, existing 
subsection (e) is redesignated as subsection (g), and a catch-
line is added to the subsection to reflect that the subsection 
addresses the prohibition on the distribution of untrue or mis-
leading information. The Department has also deleted existing 
§3.3705(f), concerning the distribution and filing of current lists 
of preferred providers. The distribution of such lists is addressed 
in new §3.3705(h) - (j). 

The Department also has deleted existing §3.3705(g), which 
specifies that insurers must provide to each insured a toll-free 
number to be maintained 50 hours per week during business 
hours that the insured may call to obtain current listings of pre-
ferred providers, unless exempted by statute or rule. The provi-
sion of this information is addressed in new §3.3705(h). 

To better reflect the organization and content of §3.3706, the De-
partment has amended existing subsections (a) and (b) to add 
catchlines to emphasize that the subsections address access 
to designation as a preferred provider and withholding preferred 
provider designation, respectively. The Department has redesig-
nated existing subsections (c) and (d) as subsections (d) and (e), 
respectively, to accommodate the addition of new subsection (c). 
The Department also has added catchlines to these subsections 
to emphasize that the subsections address notice of termination 
of a preferred provider contract and review of a decision to ter-
minate. 

The Department has redesignated existing §3.3706(d)(3) as 
subsection (f) and added a catchline to the subsection to em-
phasize that the subsection addresses completion of the review 
process. The Department has redesignated existing subsection 
(e) as subsection (g), accordingly, and added a catchline to 
the subsection to emphasize that the subsection addresses 
the expedited review process. Existing subsection (e)(3) is 
redesignated as subsection (h), and a catchline is added to 
the subsection to emphasize that the subsection addresses 
completion of the expedited review process. The Department 
has redesignated existing subsections (f) and (g) as subsec-
tions (i) and (j), respectively, to accommodate the addition of 
subsections to the section. The Department has also amended 
§3.3706(a) by adding the phrase "subject to subsection (b) of 
this section" to clarify the manner in which the two subsections 
are intended to work together. 

Amendments throughout the rule update statutory references 
that have changed as a result of the Legislature’s nonsubstantive 
reorganization of the Insurance Code and Occupations Code. 
These updates are made in adopted §§3.3701(c); 3.3702(3), (7) 
- (12), (15) - (20), (22) and (24); 3.3703(a)(11) - (15), (17), and 
(18), (b), and (c)(1) and (2); and 3.3704(a), (a)(1), (4), (5), and 
(9), and (d). A proposed update of a reference in §3.3704(a)(1) 
to the Insurance Code §1301.004 was not adopted because the 
section has been redesignated. 

Amendments to update or provide greater specificity con-
cerning internal references in the subchapter are adopted 
at §§3.3703(a)(8) and (19); 3.3704(a)(10); 3.3705(a); 
3.3706(d)(2); and 3.3706(j)(2). The proposed update of the 
reference in §3.3706(j)(2) to §3.3703(a)(17) is not adopted 
because the update is no longer appropriate. 

Additional amendments for clarity, ease of reading, and correc-
tion of punctuation, capitalization, and grammar are adopted 
throughout the rule, as well. These amendments appear in 
adopted §§3.3701(c) and (d); 3.3702(3), (6) - (11), (15) - (20), 
(22), and (24); 3.3703(a), (a)(1) - (3), (5) - (20), (20)(A), (20)(A)(i) 
and (iii), (20)(B) - (D), (F), (G)(i)(I) - (IV), and (H), and (22), (b), 
and (c)(1) and (2); 3.3704(a), (a)(1) - (6), (8) and (9), (b) - (d); 
3.3705(a), (b), (b)(9), (c) and (d); and 3.3706(a), (a)(1) - (4), (b), 
(b)(1) and (2), (2)(A) - (E), (d), (d)(2), (e), (e)(1), (f), (g), (g)(2), 
(i), (i)(1) and (2), (j), and (j)(1) - (3). 

HOW THE SECTIONS WILL FUNCTION. 

Adopted §3.3701 specifies the applicability of the subchapter, in-
cluding severability. Adopted §3.3702 specifies the meaning of 

36 TexReg 3428 June 3, 2011 Texas Register 



words and terms when used in the subchapter, unless the con-
text clearly indicates otherwise. Adopted §3.3703 specifies re-
quirements, prohibitions, and permitted provisions that apply to 
contracts between insurers and preferred providers as specified 
in the section. 

Adopted §3.3704(a) specifies required conditions necessary 
for a preferred provider benefit plan  to operate without being 
considered: (i) unjust under the Insurance Code §§1701.002 -
1701.005; §§1701.051 - 1701.060; §§1701.101 - 1701.103; and 
§1701.151; (ii) unfairly discriminatory under the Insurance Code 
Chapter 542, Subchapter A, or §§544.051 - 544.054; or (iii) in 
violation of §§1451.001, 1451.053, 1451.054 or §§1451.101 -
1451.127. Amended §3.3704(b) specifies a requirement con-
cerning nondiscrimination in the prompt and efficient payment 
of nonpreferred providers. 

Amended §3.3704(c) specifies a prohibition against retaliatory 
action by an insurer against an insured. Amended §3.3704(d) 
specifies accessibility requirements concerning certain institu-
tional providers. Adopted §3.3704(e) specifies network require-
ments and local market adequacy requirements applicable to a 
preferred provider benefit plan. Amended §3.3704(f) specifies 
an insurer’s responsibility for ongoing monitoring and correc-
tive action necessary to ensure network adequacy. Amended 
§3.3704(g) specifies the manner in which an insurer may de-
fine the service area(s) applicable to a preferred provider benefit 
plan. 

Adopted §3.3705 specifies requirements applicable to an in-
surer’s communications with and required disclosures to current 
and prospective insureds and group contract holders. These 
requirements address: (i) readability; (ii) disclosure of the terms 
and conditions of the policy; (iii) filing requirements; (iv) promo-
tional disclosures; (v) Internet website disclosures; (vi) provision 
of a notice of rights; (vii) a prohibition concerning untrue or 
misleading information; (viii) access to and updates, content, 
and provision of preferred provider listings; (ix) reliance upon 
provider listings; (x) provision of notice concerning the use of 
an access plan; (xi) provision of notice concerning a substantial 
decrease in the availability of certain preferred providers; (xii) 
disclosures concerning the reimbursement of basic benefit ser-
vices; (xiii) use of plan designations; and (xiv) communications 
regarding a plan that no longer complies with network adequacy 
requirements for hospitals. 

Outline of coverage requirements applicable to individual ac-
cident and health insurance policies are set forth in 28 TAC 
§3.3092. Outline of coverage requirements specific to preferred 
provider benefit plans such as new §3.3705(f) are in addition to 
existing requirements. 

Adopted §3.3706 specifies requirements concerning access to 
designation as a preferred provider, decisions to withhold the 
designation, credentialing, and the notice and review process 
related to terminations of preferred provider contracts or partici-
pation rights. 

Adopted §3.3707 specifies requirements and procedures related 
to a waiver from network adequacy requirements due to fail-
ure to contract in a local market. Adopted §3.3708 specifies 
requirements concerning the payment of certain basic benefit 
claims and related disclosures. Adopted §3.3709 specifies re-
quirements related to an annual report concerning network ade-
quacy and, as applicable, an access plan. 

New §3.3710 specifies but does not limit the sanctions that the 
Commissioner may impose, after notice and opportunity for 

hearing, upon a determining that an insurer’s preferred provider 
service delivery network and access plan, if any, are inadequate. 
Adopted §3.3711 specifies the geographic regions that an 
insurer is permitted to use in defining a smaller than statewide 
service area as described in §3.3704(g)(1). Adopted §3.3713 
specifies requirements concerning an insurer’s submission of a 
plan and collection and analysis of information concerning the 
effects of undercompensated care. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. 

General Comments: Statutory Authority, Consistency with SB 
1731 and HB 2256. 

Comment: A commenter asserts that the Department’s proposal 
far exceeds the statute and is contrary to the intent and design 
of SB 1731 and HB 2256. The commenter states that SB 1731 
is the omnibus transparency bill and HB 2256 is the first real bal-
ance billing consumer relief legislation. The commenter opines 
that regulation affecting the breadth of the health care delivery 
system should not be done by a regulatory fiat but through the 
legislative process, and the commenter asserts that many sec-
tions of the rule are not directed by the Legislature. 

The commenter further opines that whereas general rulemak-
ing authority for the proposal can be debated and  the  citation  
of statutory authority included in the Department’s proposal with 
respect to consumer protection is subject to interpretation, the 
proposal is not authorized by HB 2256. According to the com-
menter, HB 2256 contains a small section related to network ad-
equacy that has resulted in expansive and incredibly broad rules. 

Another commenter questions the statutory basis for a number 
of sections that do not relate to health plan network adequacy. 

Agency Response: This response addresses the following 
points: (i) the Department does not agree that the proposal 
exceeds the statute; (ii) the Department disagrees that the pro-
posal is contrary to SB 1731 and HB 2256; (iii) the Department 
does not agree that these rules have been done by regulatory 
fiat; and (iv) the Department agrees that statutory authority is 
subject to interpretation. 

(i) The Department does not agree that the proposal exceeds the 
statute. While the Department disagrees that the proposal ex-
ceeds the statute, the Department does agree that the proposed 
amendments and new sections are not limited to those neces-
sary to implement the Insurance Code §1301.0055, enacted un-
der HB 2256 and requiring the Department to adopt network ad-
equacy standards. The Department’s position is that proposed 
§§3.3701 - 3.3713 are not limited in statutory basis to the provi-
sions enacted under HB 2256 or SB 1731. 

As explained in the Department’s proposal, §§3.3701 -
3.3713 rely upon an extensive number of statutory provisions. 
These statutory provisions include: (i) the Insurance Code 
§§521.102, 544.002(a)(2), 544.052, 1301.0046, 1301.005, 
1301.0055, 1301.006, 1301.007, 1301.051, 1301.058, 
1301.069, 1301.155(b), 1301.158(b) and (d), 1301.159, 
1301.1591, 1301.161, 1451.053, 1451.054(a), 1451.104(a) 
and (b), 1456.003(c), 1456.007, 1467.051(a), 1467.053(d), 
1467.054(a), 1661.005, 1701.055(a)(2), and 36.001; (ii) the 
Health and Safety Code §324.101(d); and (iii) the Occupations 
Code §101.352(c). 

Due to the  general nature of this comment concerning statutory 
authority, this response will provide analysis concerning four 
of the provisions included in the Department’s proposal for 
which the Department relied upon more extensive authority 
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than the single provision in the Insurance Code §1301.0055. 
These provisions are: (a) §3.3703(a)(26); (b) §3.3705(b)(14); 
(c) §3.3705(k); and (d) §3.3706(c). 

(a) §3.3703(a)(26). Proposed §3.3703(a)(26) would impose new 
requirements for contracts between insurers and facilities. Un-
der proposed §3.3703(a)(26)(A), such contracts must require the 
facility to give notice to the insurer as soon as reasonably prac-
ticable, but not later than the fifth business day following the ter-
mination of a contract between the facility and a facility-based 
physician group that is a preferred provider for the insurer. 

Section 3.3703(a)(26)(A) was proposed in implementation of  
the Insurance Code §§1301.005(a), 1301.0055(2), 1301.006, 
1301.007, and 36.001. The Insurance Code §1301.005(a) 
requires that an insurer offering a preferred provider benefit 
plan ensure that both preferred provider benefits and basic 
level benefits are reasonably available to all insureds within a 
designated service area. The Insurance Code §1301.0055(2) 
requires the Commissioner to adopt by rule network adequacy 
standards that ensure availability of, and accessibility to, a full 
range of contracted physicians and health care providers to 
provide health services to insureds. 

The Insurance Code §1301.006 requires that an insurer that 
markets a preferred provider benefit plan contract with physi-
cians and health care providers to ensure that all medical and 
health care services and items contained in the package of ben-
efits for which coverage is provided, including treatment of ill-
nesses and injuries, will be provided under the health insurance 
policy in a manner ensuring availability of and accessibility to ad-
equate personnel, specialty care, and facilities. 

The Insurance Code §1301.007 authorizes the Commissioner 
to adopt rules necessary to implement Chapter 1301 and to 
ensure reasonable accessibility and availability of preferred 
provider services to Texas residents. The Insurance Code 
§36.001 provides that the Commissioner of Insurance may 
adopt any rules necessary and appropriate to implement the 
powers and duties of the Texas Department of Insurance under 
the Insurance Code and other laws of this state. 

As stated in the Department’s proposal, §3.3703(a)(26)(A) 
was proposed to facilitate an insurer’s ongoing responsibility 
to monitor the network(s) that support the insurer’s preferred 
provider benefit plans for compliance with network adequacy re-
quirements and take corrective action as needed, as necessary 
for an insurer’s compliance with §1301.005(a) and §1301.006. 
As such, §3.3703(a)(26)(A) was proposed in direct furtherance 
of network accessibility and availability standards and there-
fore proper pursuant to the Insurance Code §§1301.0055(2), 
1301.007, and 36.001. 

Proposed §3.3703(a)(26)(A) is also necessary to facilitate an 
insurer’s ability to provide notice to current and prospective in-
sureds and group contract holders in compliance with adopted 
§3.3705(n) concerning substantial decreases in the availability 
of preferred providers. 

The Department has changed §3.3703(a)(26) in response to 
other comments as explained in the response to comments 
concerning §3.3703(a)(26) of this adoption order. Proposed 
§3.3703(a)(26)(A) is adopted as §3.3703(a)(26). Requirements 
proposed under §3.3703(a)(26)(B) are not adopted and are not, 
therefore, addressed in this response. 

(b) §3.3705(b)(14). The Department proposed §3.3705(b)(14) 
to require insurers to provide current and prospective insureds 

and group contract holders with information regarding network 
demographics for each service area, for plans not offered on a 
statewide basis, or for each of the 11 regions specified in §3.3711 
of the subchapter, for plans offered on a statewide basis. 

Proposed §3.3705(b)(14) specifies that the network demo-
graphic information must be updated at least annually Proposed 
§3.3705(b)(14)(A) requires an insurer to disclose the num-
ber of insureds in the service area or region. Proposed 
§3.3705(b)(14)(B) further requires that an insurer make certain 
disclosures of demographic information by provider area of 
practice. These disclosures include the number of preferred 
providers, as well as an indication of whether an active access 
plan pursuant to §3.3709 of the subchapter applies to the ser-
vices furnished by particular classes of provider in the service 
area or region and how such access plan may be obtained or 
viewed, if applicable. 

Proposed §3.3705(b)(14)(C) specifies required disclosures of 
demographic information concerning hospitals. This information 
includes the number of preferred provider hospitals in the ser-
vice area or region, as well as an indication of whether an active 
access plan pursuant to §3.3709 applies to hospital services 
in the service area or region and how the access plan may be 
obtained or viewed. 

Section 3.3705(b)(14) was proposed in implementation of 
the Insurance Code §§1301.158, 1301.005(a), 1301.055(2), 
1301.006, 1301.007, and 36.001. Section 1301.158(b) requires 
an insurer to provide a current or prospective group contract 
holder  or  insured on request with an accurate  written description  
of the terms of the health insurance policy to allow the individual 
to make comparisons and an informed decision before selecting 
among health plans. The description must be in a readable and 
understandable format as prescribed by the Commissioner and 
must include a current list of preferred providers. Each of the 
other statutory provisions is explained in the previous section of 
this response concerning the statutory basis for §3.3703(a)(26) 
and is not repeated here. 

As stated in the Department’s proposal, disclosure of network 
demographic information is necessary to assist current and 
prospective insureds and group contract holders to compare 
plans and make informed decisions concerning the selection 
or renewal of a plan and is consistent with the requirements 
of the Insurance Code §1301.158(b). Such information is also 
necessary to assist the insureds and group contract holders to 
more accurately assess the risk of unanticipated balance bills 
associated with reliance upon a particular plan and the network 
that supports such plan. 

Further, the Department also anticipates that additional trans-
parency concerning this network demographic information 
will incentivize insurers to contract with adequate numbers of 
physicians and providers as a matter of competition. As such, 
§3.3705(b)(14) is adopted in furtherance of network accessibility 
and availability standards and therefore proper pursuant to 
the Insurance Code §§1301.005(a), 1301.0055(2), 1301.006, 
1301.007, and 36.001. 

The Department has changed §3.3705(b)(14) in response to 
other comments as explained in the response to comments 
concerning §3.3705(b)(14) of this adoption order. However, 
changes to adopted §3.3705(b)(14) will address the same 
purposes as those explained previously with respect to the 
provision and do not alter the basis of the underlying statutory 
authority. 
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(c) §3.3705(k). The Department proposed new §3.3705(k) to 
clarify the Department’s position that an insured should be able 
to rely upon information recently obtained from an insurer or the 
insurer’s designee concerning the status of preferred providers 
in accessing covered services at the preferred level of benefits. 

Subsection (k) requires insurers to pay a claim for services ren-
dered by a nonpreferred provider at the applicable preferred ben-
efit coinsurance percentage if the insured demonstrates that: (i) 
in obtaining services, the insured reasonably relied upon a state-
ment that a physician or provider was a preferred provider as 
specified in a provider listing or provider information on the in-
surer’s website; (ii) the provider listing or website information 
was obtained from the insurer, the insurer’s website, or the web-
site of a third party designated by the insurer to provide such 
information for use by its insureds; (iii) the provider listing or 
website information was obtained not more than 30 days prior 
to the date of services; and (iv) the provider listing or website in-
formation obtained indicates that the provider of the services is 
a preferred provider within the insurer’s network. 

Section 3.3705(k) implements the Insurance Code 
§§1301.005(a) and (b), 1301.0055(2), 1301.006, 1301.007, 
1701.055(a)(2), and 36.001. The Insurance Code §1301.005(b) 
provides that if services are not available through a preferred 
provider within the service area, an insurer is required to reim-
burse a physician or health care provider who is not a preferred 
provider at the same percentage level of reimbursement as a 
preferred provider would have been reimbursed had the insured 
been treated by a preferred provider. 

The Insurance Code §1701.055(a)(2) authorizes the Commis-
sioner to disapprove or, after notice and hearing, withdraw ap-
proval of a form if the form contains a provision, title, or head-
ing that is unjust, encourages misrepresentation, or is deceptive, 
subject to the exception specified in subsection (d) of the section. 
Each of the other statutory provisions is explained in the previ-
ous section of this response concerning the statutory basis for 
§3.3703(a)(26) and is not repeated here. 

Section 3.3705(k) is necessary to ensure the reasonable ac-
cessibility and availability of preferred provider services as re-
quired pursuant to the Insurance Code §1301.005(a) and (b) and 
§1301.006 and is authorized pursuant to and in furtherance of 
the Insurance Code §§1301.0055(2), 1301.007 and 36.001. As 
explained in the proposal, the Department has previously en-
tered a consent order against one large insurer based on alle-
gations that the insurer’s listings of its contracted providers were 
not accurate. See Commissioner’s Order No. 08-0514, June 13, 
2008 at 3. 

It is the Department’s position that if an insured reasonably re-
lies on an insurer’s representation that a physician or provider is 
available to insureds as a preferred provider, but the physician 
or provider is, in fact, not contracted with the insurer, then the in-
surer has failed to make preferred provider benefits reasonably 
available to the insured. In such an instance, it is the Depart-
ment’s position that the insured is entitled to the protections of 
the Insurance Code §1301.005(b). 

Subsection (k) is also necessary to ensure that the underlying 
policy is not unjust in application, consistent with the require-
ments of the Insurance Code §1701.055(a)(2). It is the Depart-
ment’s position that a health insurance policy providing for dif-
ferent levels of benefits depending upon the use of preferred 
providers is not just if the insured relies upon the representa-
tions of the  insurer as specified in §3.3705(k) in order to access 

preferred benefits only to learn that the directory information is 
inaccurate. Payment of benefits by the insurer in such a case 
at the lower basic benefit level rather than the preferred benefit 
level would unjustly frustrate the purpose of differentiating be-
tween levels of benefits in the first place and place the cost of 
inaccurate information on the insured who is in no way respon-
sible for the inaccuracy. 

(d) §3.3706(c). The Department proposed new §3.3706(c) to re-
quire insurers to have a documented process for selection and 
retention of preferred providers sufficient to ensure that preferred 
providers are adequately credentialed. The credentialing stan-
dards must, at a minimum, meet the standards promulgated by 
the National Committee for Quality Assurance (NCQA) or URAC 
to the extent that those standards do not conflict with other laws 
of this state. Additionally, there shall be a presumption of compli-
ance with credentialing requirements if the insurer has received 
nonconditional accreditation or certification by the NCQA, the 
Joint Commission, the American Accreditation HealthCare Com-
mission, the URAC, or the Accreditation Association for Ambu-
latory Health Care. 

Section 3.3706(c) is adopted in implementation of the Insurance 
Code §§1301.006, 1301.007, 1701.055(a)(2), and 36.001. 
Section 1701.055(a)(2) is explained in the previous section of 
this response concerning the statutory basis for §3.3705(k). 
The remaining statutory provisions are explained in the previous 
section of this response concerning the statutory basis for 
§3.3703(a)(26). None of these explanations are repeated here. 

New §3.3706(c) will ensure that the service delivery network of 
preferred providers is appropriately qualified to provide the ben-
efit package required under the health insurance policy, a nec-
essary requirement in a policy that provides for different levels of 
coverage depending upon the use of preferred providers. It is the 
Department’s position that the use of a process for the selection 
and retention of physicians and providers that are appropriately 
credentialed is necessary to meet the "adequate personnel" re-
quirement of §1301.006. As such, §3.3706(c) is authorized pur-
suant to the Insurance Code §1301.007 and §36.001. 

Section 3.3706(c) is also necessary to ensure that the policy 
is just as contemplated in the Insurance Code §1701.055(a)(2). 
The Department’s position is that a policy that provides for dif-
ferent levels of benefits depending upon the use of preferred 
providers would be unjust if the insurer’s preferred provider net-
work were inadequately credentialed. For example, the policy 
would be unjust if the insurer’s preferred provider network in-
cluded only preferred providers selected on the basis of eco-
nomic considerations without regard to provider credentials. 

(ii) The Department disagrees that the proposal is contrary to 
the intent and design of SB 1731 and HB 2256. The Department 
does not agree that the proposal is contrary to the intent and de-
sign of SB 1731 and HB 2256. The commenter does not specify 
the manner in which the commenter finds the proposed rules to 
be inconsistent with the intent and design of the two bills. This 
response, therefore, includes a brief analysis of the intent and 
design of the bills and the Department’s response concerning 
why four of the provisions included in the Department’s proposal 
are not inconsistent with HB 2256 and SB 1731. For consis-
tency with the previous portion of this response, the provisions 
thus addressed are: (a) §3.3703(a)(26); (b) §3.3705(b)(14); (c) 
§3.3705(k); and (d) §3.3706(c). 

Bill analyses for both SB 1731 and HB 2256 contain informa-
tion addressing the intent and design of the bills. The House 
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Research Organization’s Bill Analysis of May 21, 2007 provides 
the following background to SB 1731: 

"Supporters say: SB 1731 would help promote transparency in 
the health care system. The bill represents a beneficial step 
in providing information to improve patient care and the pa-
tient-physician relationship. It would better educate consumers 
of health care about the actual costs and payment obligations 
for health care. Patients need accurate, current, and honest 
information on co-pays, deductibles, and health plan networks 
to make decisions in today’s health care market, especially as 
health savings accounts become more prevalent. In addition, 
the bill would help employers by providing information to help 
their covered employees more responsibly utilize their health 
care options." TEXAS HOUSE RESEARCH ORGANIZATION, 
BILL ANALYSIS, SB 1731, 80th Leg., R.S. (May 21, 2007). 

Further, as previously stated in the reasoned justification section 
of this adoption order, the bill analysis for HB 2256 includes the 
following statement of intent: 

"Balance billing is the practice of physicians billing patients for 
the portion of medical expenses not covered by the patient’s 
insurance. Most commonly, this occurs when a facility-based 
physician does not have a contract with the same health benefit 
plans that have contracted with the facility in which they prac-
tice. An enrollee who is admitted into one of these facilities for a 
procedure or an emergency is ultimately responsible for an unex-
pected bill. Currently, there is no remedy for this bill other than 
the patient attempting to set up a payment plan with the facil-
ity-based physician." TEXAS SENATE STATE AFFAIRS COM-
MITTEE, BILL ANALYSIS (Committee Report, "Author’s/Spon-
sor’s Statement of Intent") HB 2256, 81st Leg., R.S. (May 22, 
2009). 

Collectively, the provisions of SB 1731 and HB 2256 establish a 
framework for a new level of transparency concerning insurers, 
facilities, and physicians with respect to medical and health care 
service billing, reimbursement, and the insured’s potential per-
sonal liability for medical and health care services provided by 
nonpreferred providers. 

The provisions also establish a greater level of transparency con-
cerning the adequacy of networks used by preferred provider 
benefit plans and the status of facilities and facility-based physi-
cians as either preferred or nonpreferred providers. HB 2256 
further establishes a process for mediation of certain out-of-net-
work claims as an additional possible remedy for insureds that 
receive a medical care service or supply from a facility-based 
physician in a hospital that is a preferred provider under the in-
sured’s preferred provider benefit plan. 

Consistency between the provisions of HB 2256 and SB 1731 
concerning transparency and network adequacy requirements 
and the Department’s proposal is as follows. 

(a) §3.3703(a)(26). Adopted §3.3703(a)(26) imposes new re-
quirements for contracts between insurers and facilities. Such 
contracts must require the facility to give notice to the insurer 
as soon as reasonably practicable, but not later than the fifth 
business day following the termination of a contract between the 
facility and a facility-based physician group that is a preferred 
provider for the insurer. 

As stated previously in this response, the Department has 
changed §3.3703(a)(26) in response to other comments, but 
the purpose of the paragraph, to facilitate an insurer’s ongoing 
responsibility to monitor its network(s) for compliance with net-

work adequacy requirements, take corrective action as needed, 
and provide notice to current and prospective insureds and 
group contract holders concerning a substantial decrease in the 
availability of preferred providers, remains unchanged. Adopted 
§3.3703(a)(26) is not inconsistent with SB 1731 and HB 2256 
because it directly facilitates improved communications between 
an insurer and a preferred provider facility concerning the avail-
ability and accessibility of preferred facility-based physicians, as 
well as related communications from the insured to current and 
prospective group contract holders. 

Similarly, SB 1731, SECTION 11, established disclosure require-
ments for insurers concerning the status of facility-based physi-
cians as preferred or nonpreferred providers of a health benefit 
plan. See, e.g., TEX. INS. CODE §1456.003(a) (requiring a pre-
ferred provider health benefit plan to provide notice to enrollees 
that a facility-based physician may not be included in the plan’s 
provider network), and TEX. INS. CODE §1456.003(c) (requir-
ing a preferred provider benefit plan to clearly identify, in a sepa-
rate and conspicuous manner in any provider network directory 
or website directory, any health care facilities within the provider 
network in which facility-based physicians do not participate in 
the health benefit plan’s provider network). 

Likewise, HB 2256, SECTION 4, imposed disclosure require-
ments upon facilities concerning the status of facility-based 
physicians as participants with an enrollee’s health benefit 
plan. See TEX. HEALTH & SAFETY CODE §324.101(a)(6)(B). 
Adopted §3.3703(a)(26) directly facilitates compliance with 
these disclosure requirements of SB 1731 and HB 2256. 

(b) §3.3705(b)(14). Adopted §3.3705(b)(14) requires insurers 
to provide current and prospective insureds and group contract 
holders with information regarding network demographics for 
each service area, for plans not offered on a statewide basis, or 
for each of the 11 regions specified in §3.3711 of the subchap-
ter, for plans offered on a statewide basis. The requirement 
includes disclosure of the existence of an access plan with re-
spect to specified preferred provider services, including hospital 
services, as applicable, as well as an indication of how such 
access plan may be obtained or viewed. 

As stated previously in this response, the Department has 
changed §3.3705(b)(14) in response to other comments, but 
the purpose of the paragraph remains unchanged. Adopted 
§3.3705(b)(14) will assist current and prospective insureds and 
group contract holders to compare plans, make informed deci-
sions concerning the selection and renewal of a plan, and more 
accurately assess the risk of unanticipated balance bills associ-
ated with reliance upon a particular plan and its network(s). The 
increased transparency among plans will also be an incentive 
for plans to improve and maintain adequate networks. Adopted 
§3.3705(b)(14) is not inconsistent with SB 1731 and HB 2256 
because it provides for enhanced transparency concerning the 
adequacy of a preferred provider network and facilitates the 
comparison of information among and between plans. 

SB 1731, SECTIONS 8 and 9, respectively, add reporting and 
disclosure requirements for insurers to facilitate the comparison 
of information among and between plans. See, e.g., TEX. INS. 
CODE §38.355(b) (mandating the Department to collect health 
care reimbursement rate data from an insurer in a uniform for-
mat to permit comparison of reimbursement rate data). See 
also TEX. INS. CODE §1301.009(c) (requiring the Department to 
make annual report information submitted by an insurer publicly 
available on the Department’s Internet website in a user-friendly 
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format to permit direct comparison of the financial and other data 
submitted by the insurers under the section). 

HB 2256, SECTION 4, addressed enhanced transparency 
concerning the adequacy of a preferred provider network by 
imposing disclosure requirements upon facilities concerning 
the status of facility-based physicians as participants with an 
enrollee’s health benefit plan. See TEX. HEALTH & SAFETY 
CODE §324.101(a)(6)(B). 

Adopted §3.3705(b)(14) will further the transparency require-
ments of SB 1731 and HB 2256 by providing additional 
network demographic information for comparison by current 
and prospective insureds and group contract holders. 

(c) §3.3705(k). Section 3.3705(k) requires insurers to pay a 
claim for services rendered by a nonpreferred provider at the ap-
plicable preferred benefit coinsurance percentage if the insured 
demonstrates that the insured reasonably relied upon a recently 
obtained preferred provider listing or preferred provider informa-
tion on the insurer’s website. The purpose of the subsection is to 
ensure the availability and accessibility of preferred provider ser-
vices and to ensure that the underlying health insurance policy 
of a preferred provider benefit plan is not unjust in application 
based upon the inaccurate representations of the insurer con-
cerning the status of a physician or provider. New §3.3705(k) is 
not inconsistent with SB 1731 and HB 2256 because it supports 
accurate transparency concerning the status of a physician or 
provider as a preferred or nonpreferred provider with an insurer’s 
network. 

Similarly, SB 1731, SECTION 14, requires an insurer to pro-
vide to an insured, on request, information concerning whether a 
physician or health care provider participates in the insurer’s net-
work. See TEX. INS. CODE §1301.158(d). Likewise, HB 2256, 
SECTION 4, addresses enhanced transparency concerning sta-
tus as a participant in an insurer’s network by imposing disclo-
sure requirements upon facilities concerning the status of facility-
based physicians as participants with an enrollee’s health benefit 
plan. See TEX. HEALTH & SAFETY CODE §324.101(a)(6)(B). 

New §3.3705(k) will support the transparency requirements in 
SB 1731 and HB 2256 concerning network participant status by 
ensuring that an insured’s reasonable reliance upon recently ob-
tained information concerning a physician or provider’s status as 
a preferred or nonpreferred provider with the insurer’s network 
is not frustrated via the provision of inaccurate information. 

(d) §3.3706(c). New §3.3706(c) requires an insurer to have a 
documented process for selection and retention of preferred 
providers sufficient to ensure that preferred providers are ad-
equately credentialed. The credentialing standards must, at a 
minimum, meet the standards promulgated by the NCQA or 
URAC to the extent that those standards do not conflict with 
other laws of this state. 

The purpose of new §3.3706(c) is to ensure that the service de-
livery network of preferred providers is appropriately qualified to 
provide the benefit package required under the health insurance 
policy. This credentialing requirement further ensures that the 
underlying health insurance policy is not unjust due to the use 
of inadequately credentialed providers on the preferred provider 
panel that must be used by the insured in order to access the 
higher level of coverage. New §3.3706(c) is not inconsistent 
with SB 1731 or HB 2256 because the subsection will result in 
greater transparency concerning selection and retention of pre-
ferred providers due to the minimum standards with which the 
insurer will be required to comply. 

Similarly, SB 1731, SECTION 1, addresses transparency re-
quirements concerning quality of care information. See, e.g., 
TEX. HEALTH & SAFETY CODE §324.051(c)(1) (requiring the 
inclusion of an Internet link for consumers to access quality of 
care data in the consumer guide to health care to be made avail-
able on the Department of State Health Services Internet web-
site). 

HB 2256, SECTION 2, requires the Commissioner to adopt net-
work adequacy standards that ensure availability of, and acces-
sibility to, a full range of contracted physicians and health care 
providers. See TEX. INS. CODE §1301.0055(2). 

New §3.3706(c) supports SB 1731’s transparency measures 
concerning quality of health care information by ensuring that 
insurers use a documented process for the selection and 
retention of preferred providers that complies with minimum 
standards of credentialing. New §3.3706(c) supports HB 2256 
by including this quality of health care credentialing requirement 
in the network adequacy standards with which an insurer must 
comply in selecting and retaining the providers that comprise 
the insurer’s network. 

(iii) The Department does not agree that these rules have been 
done by regulatory fiat because the rules are a product of both 
the legislative and agency rulemaking process. The Department 
disagrees that the proposed amendments to §§3.3701 - 3.3706 
and proposed new §§3.3707- 3.3713 constitute a regulatory fiat. 
Black’s Law Dictionary defines a fiat as "an order or decree, esp. 
an arbitrary one relating to a routine matter such as scheduling." 
Black’s Law Dictionary, copyright 2009, page 700. 

By contrast, as already explained in this response, the De-
partment’s proposal implements and supports broad legislative 
requirements by establishing a framework for intelligent deci-
sion-making by current and prospective insureds and group 
contract holders concerning: (i) the selection and renewal of 
a preferred provider benefit plan; (ii) the selection of physi-
cians and providers; and (iii) the treatment of unanticipated 
balance bills. See, e.g., §3.3705(b)(14) (requiring an insurer 
to provide network demographic information for use by current 
and prospective insureds and group contract holders); and 
§3.3705(k) (requiring an insurer to pay a claim for services 
rendered by a nonpreferred provider at the applicable preferred 
benefit coinsurance percentage if the insured demonstrates 
reasonable reliance upon a recently obtained preferred provider 
listing or preferred provider information on the insurer’s website). 

It is the Department’s position that the proposed amendments 
and new sections are as broad as necessary to accomplish the 
overall objectives of the statutes relied upon by Department in 
making the proposal, including but not limited to SB 1731 and 
HB 2256, as well as the objectives of the agency in making the 
proposal. 

Further, the Department disagrees that the proposal represents 
an arbitrary fiat because the Department solicited extensive 
feedback from stakeholders prior to publishing the proposal. To 
obtain comments, the Department made an informal posting 
on its website of a concept paper and proposed revisions to 
the rules governing preferred provider benefit plans on April 23, 
2010. The Department held a meeting to discuss the drafts on 
May 5, 2010. After consideration of comments received, the 
Department made a second informal posting on its website of 
proposed revisions to the rules and an estimate of anticipated 
costs to comply with the revised rules on September 13, 2010. 
In making the posting, the Department requested comments on 
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the substance of the draft rules, the accuracy of the Depart-
ment’s estimates of costs to comply with the draft rules, and 
input on what costs certain draft provisions would entail. 

A second informal stakeholder meeting was held to discuss the 
draft rules and potential costs on September 21, 2010. The De-
partment next published the proposed amendments and new 
sections in the January 28, 2011, issue of the  Texas Register 
(36 TexReg 333) and invited additional public comment. A sep-
arate and additional notice of the public hearing was submitted 
to the Office of the Secretary of State on January 14, 2011 for 
publication in the January 28, 2011, issue of the Texas Register. 
The notice specified the availability of the Department’s proposal 
on the Department’s Internet website by means of Internet link 
effective January 14, 2011. A public hearing concerning the pro-
posal was held on February 8, 2011, and both oral and written 
comments were provided for the Department’s consideration. At 
every stage of this process, the Department made changes to 
improve the rule in response to stakeholder input. For all of these 
reasons, the Department disagrees that the proposed rules rep-
resent a regulatory fiat. 

(iv) The Department agrees that statutory authority is subject to 
interpretation. The Department does agree that statutory au-
thority is subject to interpretation. One of the roles of a regula-
tory agency is to interpret statutes. Specifically, the Administra-
tive Procedure Act defines the term rule by reference to a state 
agency as follows: 

(A) means a state agency statement of general applicability that: 

(i) implements, interprets, or prescribes law or policy; or 

(ii) describes the procedures or practice requirements of a state 
agency; 

(B) includes the amendment or repeal of a prior rule; and 

(C) does not include a statement regarding only the internal man-
agement or organization of a state agency and not affecting pri-
vate rights or procedures. TEX. GOV’T CODE §2001.003(6)(A) 
- (C) (emphasis added). 

Further, an interpretation of a statute by the agency charged with 
enforcement of the statute is entitled to deference if the construc-
tion is reasonable and does not contravene the plain language 
of the statute. See First American Title Ins. Co. v. Combs., 258 
S.W.3d 627, 632 (2008); Mid-Century Ins. Co. of Texas v. Ade-
maj, 243 S.W.3d 618, 623 (2007). 

General Comments: Legislative Intent, Scope of Remedy. 

Comment: A commenter states that the issue of balance billing 
has been debated in several legislative sessions. According to 
the commenter, HB 2256 embodies a carefully negotiated com-
promise among health plans, hospitals, and physicians that is 
consistent with the bill author’s requirement that consumer inter-
ests remain paramount. 

The commenter asserts that several ideas were considered 
and rejected in the process of developing HB 2256, including: 
(i) regulation of health plan reimbursement rates; (ii) requiring 
providers to contract with all health plans that a facility contracts 
with; and (iii) requiring hospitals to ensure that health plan 
enrollees see only in-network physicians. The commenter 
argues that such concepts were rejected because stakeholders 
successfully convinced legislators that the requirements would 
have significant, detrimental effects on the marketplace and 
were inconsistent with the reality of health care service delivery, 
as well as due to a lack of consensus among parties. 

The commenter asserts that remedies established in HB 2256 
and the transparency measures enacted in SB 1731 should be 
given a chance to work in lieu of adopting the proposed rules. 
The commenter states support for the mediation requirements 
of HB 2256, asserting that the requirements represent the most 
consumer-friendly approach to addressing balance billing by fa-
cility-based providers, and requests that the Department limit its 
adoption to those rules addressing network adequacy standards. 

Another commenter states that the rules are sweeping, compre-
hensive, and will make substantial progress in improving trans-
parency for patients regarding the benefits provided by their in-
surance plans. 

Agency Response: This response addresses the following 
points: (i) the Department disagrees that recent legislative 
activity renders rulemaking activity by the Department inappro-
priate; (ii) the Department disagrees that §§3.3701 - 3.3713 
implement the regulatory solutions that the commenter cites 
as examples of solutions rejected by the Legislature; (iii) the 
Department disagrees that recent legislative activity justifies 
the delayed implementation of the Department’s rules; (iv) the 
Department disagrees that stakeholder participation in the leg-
islative process justifies the delay or exclusion of the consumer 
protection measures included in proposed §§3.3701 - 3.3713; 
and (v) the Department appreciates the statements of support. 
The basis for the Department’s position is as follows. 

(i) The Department disagrees that recent legislative activity 
renders rulemaking activity by the Department inappropriate. 
The Department does not agree that discussion by the Legisla-
ture of particular requirements or remedies without subsequent 
proposal or enactment of provisions incorporating those re-
quirements or remedies constitutes legislative intent that such 
requirements or remedies are prohibited or inappropriate. See 
Robinson v. Budget Rent-A-Car Systems, Inc., 51 S.W.3d 
425, 429 (Tex.App.-Hous. (1 Dist.) 2001), quoting the Texas 
Supreme Court in El Chico Corp. v. Poole, 732 S.W.2d 306, 314 
(Tex.1987) ("[w]hile failure to enact a bill may arguably be some 
evidence of intent, other reasons are equably inferable. Lack 
of time for consideration, opposition by a particular member or 
committee chair, efforts of special interest groups, or any other 
unidentified extraneous factor may, standing alone or combined 
together, act to defeat a legislative proposal regardless of the 
legislature’s collective view of the bill’s merits.") 

(ii) The Department disagrees that §§3.3701 - 3.3713 implement 
the regulatory solutions that the commenter cites as examples 
of solutions rejected by the Legislature. The Department further 
disagrees that the proposed amendments to §§3.3701 - 3.3713 
implement the regulatory solutions that the commenter has cited 
as examples of inappropriate regulatory solutions considered 
and rejected in the development of HB 2256 as inconsistent with 
the reality of health care delivery or likely to have significant detri-
mental effects upon the marketplace. The commenter has cited 
as such examples: (a) regulation of health plan reimbursement 
rates; (b) requiring providers to contract with all health plans that 
are contracted with the facility; and (c) requiring hospitals to en-
sure that health plan enrollees see only in-network physicians. 
The Department disagrees that §§3.3701 - 3.3713 implement the 
cited regulatory solutions for the following reasons. 

(a) Regulation of health plan reimbursement rates. Two sec-
tions of the Department’s proposal are related to reimbursement. 
These sections are §3.3705(k) and §3.3708. Neither promul-
gates reimbursement rates. Instead, the provisions implement 
and clarify existing requirements. 
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New §3.3705(k) requires an insurer to pay a claim for services 
rendered by a nonpreferred provider at the applicable preferred 
benefit coinsurance percentage if the insured demonstrates that 
the insured reasonably relied upon a recently obtained preferred 
provider listing or preferred provider information on the insurer’s 
website. The purpose of the subsection is to ensure the avail-
ability and accessibility of preferred provider services and to en-
sure that the underlying health insurance policy of a preferred 
provider benefit plan is not unjust in application based upon the 
inaccurate representations of the insurer concerning the status 
of a physician or provider. 

New §3.3705(k) does not promulgate reimbursement rates. 
Rather, the subsection provides a clear statement of the De-
partment’s position that an insured who reasonably relies upon 
an insurer’s recent representations concerning the preferred 
provider status of a physician or provider in obtaining health 
care services is entitled to the protections of the Insurance Code 
§1301.005. 

The Insurance Code §1301.005(a) requires an insurer to ensure 
that both preferred and basic level benefits are reasonably avail-
able within a designated service area. If services are not avail-
able through a preferred provider, the insurer is required under 
the Insurance Code §1301.005(b) to reimburse a nonpreferred 
provider at the same percentage level of reimbursement as a 
preferred provider would have been reimbursed had the insured 
been treated by a preferred provider. The Department’s position 
is that preferred benefit services are not reasonably available if 
the insurer’s preferred provider listing is not reasonably reliable, 
making reimbursement in accordance with the Insurance Code 
§1301.005(b) appropriate in such a case. 

Further, §3.3705(k) is not inconsistent with the reality of health 
care delivery. Section 3.3705(k) requires in paragraph (1) that 
the insured’s reliance upon the preferred provider listing or in-
formation be reasonable, and it further requires in paragraph (3) 
that the listing or information have been obtained not more than 
30 days prior to the date of services. As such, the subsection 
will not apply to claims that lack a reasonable basis for reliance 
or that are based upon information obtained more than 30 days 
prior to the date of services. 

Likewise, the Department disagrees that §3.3705(k) will have 
significant detrimental effects on the marketplace. This is be-
cause: (i) insurers are required to update preferred provider list-
ings at least every three months pursuant to §3.3705(i); (ii) the 
Department anticipates that insurers will have incentive to better 
communicate with insureds concerning the nature and frequency 
of changes in preferred provider listings, reducing the number of 
claims made under §3.3705(k); (iii) claims under §3.3705(k) are 
limited to those that are based upon information obtained within 
30 days of the date of services; (iv) insureds will have to make 
a showing of reliance on an inaccurate directory to the insurer 
before the insurer is required to pay at the higher coinsurance 
rate; and (v) the Department anticipates that insurers will be 
able to negotiate contractual requirements with physicians and 
providers to reduce the occurrence and adverse consequences 
of inaccurate directories. 

The Department has also addressed reimbursement in §3.3708. 
Section 3.3708(b) requires that when services are rendered to 
an insured by a nonpreferred provider because no preferred 
provider is reasonably available as specified in the section, 
the insurer is required to pay the claim at the preferred benefit 
coinsurance level and credit any out-of-pocket amounts shown 
by the insured to have been actually paid to the nonpreferred 

provider for covered services toward the insured’s deductible 
and annual out-of-pocket maximum. 

Section 3.3708(b) provides a clear statement of the Depart-
ment’s position of what actions are required in order for an 
insurer to fully comply with the protection requirements of the 
Insurance Code §1301.005(b). Further, because §3.3708(b) 
represents the Department’s position concerning the scope of 
the protection requirements with which an insurer must comply 
pursuant to the Insurance Code §1301.005(b), the Department 
disagrees that the subsection is inconsistent with the reality of 
health care delivery. 

Section 3.3708(c) requires that reimbursement of all non-
preferred providers be calculated pursuant to an appropriate 
methodology that meets specified criteria to ensure that re-
imbursement rates are based upon relevant, current, and 
statistically valid data, as appropriate. The subsection does not 
promulgate a rate or specify the methodology that an insurer 
must use. Section 3.3708(c) will ensure that preferred provider 
benefit plans are offering meaningful and reasonably available 
basic benefits covered under the benefit package as specified 
in the Insurance Code §1301.005(a) and §1301.006. 

The Department is aware of no reasonable basis for an assertion 
that the required use of relevant, current, and statistically valid 
data, as appropriate to the insurer’s reimbursement methodol-
ogy, is inconsistent with the reality of health care delivery. Like-
wise, the Department is aware of no reasonable basis for an 
assertion that the required use of relevant, current, and statis-
tically valid data, as appropriate to the insurer’s reimbursement 
methodology, will have significant detrimental effects upon the 
marketplace. 

Section 3.3708(d) requires an insurer to pay all covered basic 
benefits for services obtained from health care providers or 
physicians at least at the plan’s basic benefit level of coverage, 
regardless of whether the service is provided within the des-
ignated service area. Section 3.3708(d) does not promulgate 
a reimbursement rate. Rather, it clarifies applicability of the 
insurer’s own reimbursement rate for basic benefits to ensure 
that the insured’s access to the basic health care services to 
which the insured is entitled under the benefit package are not 
unjustly restricted. 

Section 3.3708(d) also reinforces the existing requirement 
specified in §3.3704(a)(1) that a preferred provider benefit 
plan is prohibited from requiring that a service be rendered 
by a particular hospital, physician, or practitioner in ac-
cordance with the Insurance Code §§1251.005, 1251.006, 
1301.003, 1301.006, 1301.051, 1301.053 - 1301.055, 1301.057 
- 1301.062, 1301.064, 1301.065, 1301.151, 1301.156, and 
1301.201. The subsection further is a necessary clarification to 
ensure that the adoption of §3.3704(g), which permits an insurer 
to define a service area on a smaller than statewide basis, does 
not result in the improper reduction of an insured’s access to 
basic level services. 

The Department is aware of no reasonable basis for an asser-
tion that the requirement for an insurer to pay all covered ba-
sic benefits for services obtained from health care providers or 
physicians, at least at the plan’s basic benefit level of coverage, 
is inconsistent with the reality of health care delivery. Rather, the 
requirement is consistent with the expectations of an insured and 
a group contract holder that the insured has reasonable access 
under the plan to basic benefits and is not under an obligation to 
use preferred providers. 
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Likewise, the Department is aware of no reasonable basis for an 
assertion that the requirement for an insurer to pay all covered 
basic benefits for services obtained from health care providers or 
physicians at least at the plan’s basic benefit level of coverage 
will have significant detrimental effects upon the marketplace. 
This is because an insurer must ensure reasonable availability 
of and access to not only preferred but basic benefit services 
and may not discriminate by limiting the amount, extent, or kind 
of coverage available to an individual based on the individual’s 
geographic location. 

(b) Requiring providers to contract with all health plans that are 
contracted with the facility. The Department disagrees that its 
proposed or adopted rule imposes a requirement for providers 
to contract with all health plans that are contracted with the facil-
ity. However, existing §3.3703(a)(4) does provide that a contract 
between an insurer and a hospital or institutional provider shall 
not, as a condition of staff membership or privileges, require a 
physician or practitioner to enter into a preferred provider con-
tract. Proposed §3.3703(a)(4) would have permitted, but not re-
quired, the use of such otherwise prohibited contract provisions 
by limiting the scope of the prohibition by means of a phase-out 
with respect to certain groups of physicians or practitioners over 
a five-year period. The contracting prohibition would have re-
mained effective with respect to all practice groups of physi-
cians or practitioners that were new to a hospital or institutional 
provider for the first three years of staff membership or privileges. 

The Department has changed §3.3703(a)(4) in response to other 
comments. Adopted §3.3703(a)(4) retains the existing provision 
prohibiting a contract between an insurer and a hospital or insti-
tutional provider from requiring a physician or practitioner to en-
ter into a preferred provider contract and clarifies that the prohi-
bition does not apply to practice conditions other than conditions 
of membership or privileges. The paragraph does not impose 
requirements upon facility-based physicians to contract with all, 
or any, of the health plans that are contracted with a facility. 

Adopted §3.3703(a)(4) is consistent with the reality of health 
care delivery because it retains an existing prohibition against 
insurers coercing physician participation in a plan by means of 
leveraging contracts with hospitals or institutional providers. The 
adopted amendment to §3.3703(a)(4) is consistent with the real-
ity of health care delivery because it limits the scope of the pro-
hibition in order to balance its protective features with the need 
for insurers to have an enhanced basis for improving and main-
taining adequate networks of physicians and practitioners at pre-
ferred hospitals and institutional providers. 

The Department did receive comments that proposed 
§3.3703(a)(4) might have significant detrimental effects upon the 
marketplace. Based upon this and other comments, the Depart-
ment has determined that further consideration of the potential 
effects of more substantive amendments to the existing pro-
hibition is appropriate and warranted. Adopted §3.3703(a)(4), 
therefore, retains the existing prohibition but provides additional 
clarification as to the scope of the prohibition. 

(c) Requiring hospitals to ensure that health plan enrollees see 
only in-network physicians. The Department disagrees that its 
proposed or adopted rule imposes a requirement for hospitals 
to ensure that health plan enrollees see only physicians that are 
preferred providers with an enrollee’s health plan. However, the 
Department does agree that §3.3705(l)(1) requires increased 
disclosure concerning the scope of a hospital’s contractual re-
quirements with an insurer to facilitate the usage of preferred 
providers. 

Section 3.3705(l)(1) requires that an insurer include in all pre-
ferred provider listings a method for insureds to identify those 
hospitals that have contractually agreed with the  insurer to fa-
cilitate the usage of preferred providers in two ways. First, the 
hospital must have agreed to exercise good faith efforts to ac-
commodate requests from insureds to use preferred providers. 

Second, the hospital must have agreed to provide insureds 
with information sufficient to enable the identification of a fa-
cility-based physician or physician group that is assigned to 
provide services to the insured with enough specificity that the 
insured may determine the status of the physician or group 
as preferred or nonpreferred. The latter disclosure require-
ment would only reflect contractual agreements that apply to 
instances in which the physician or group is assigned at least 48 
hours prior to services being rendered and would require that 
the responsive information be furnished to the insured at least 
24 hours prior to the services being rendered. 

The Department disagrees, however, that the disclosure require-
ment in §3.3705(l)(1) restricts an insured’s option to seek basic 
level benefit services from a nonpreferred provider by imposing 
requirement on hospitals to ensure that enrollees see only pre-
ferred provider facility-based physicians. 

Further, the Department disagrees that §3.3705(l)(1) is incon-
sistent with the reality of health care delivery. The paragraph 
directly reflects the reality that an insured may receive services 
from a facility-based physician who is a nonpreferred provider 
even when seeking services at a preferred provider hospital. The 
paragraph also reflects the reality of health care delivery by rec-
ognizing that good faith efforts to facilitate preferred provider us-
age is reasonable and by recognizing that a reasonable period of 
time, in this case 48 hours, is a reasonable condition precedent 
to requirements to furnish additional information to an insured in 
today’s health care delivery system. 

Section 3.3705(l)(1) is also consistent with the reality of health 
care delivery because the section only requires identification in 
the provider listings of those facilities that are able to agree to 
the specified contractual provisions. If no facilities are able to 
do so, then none will be identified. The Department anticipates 
that competitive facilities will be interested in making the changes 
necessary to obtain this favorable identification. 

The Department is not aware of a reasonable basis for an asser-
tion that the provision of information to current and prospective 
insureds and group contract holders concerning which hospitals 
have contractually agreed to facilitate preferred provider usage 
will have significant detrimental effects upon the marketplace. 

(iii) The Department disagrees that recent legislative activity jus-
tifies the delayed implementation of the Department’s rules. The 
Department strongly disagrees that the recent enactment of pro-
visions to establish new transparency measures and to establish 
the mandatory mediation process as provided in SB 1731 and 
HB 2256, respectively, justify the delay or exclusion of additional 
regulatory protection measures as included in the Department’s 
proposed amendments and new sections. The basis for the De-
partment’s disagreement is as follows. 

While SB 1731 and HB 2256 add important consumer pro-
tection measures, the Department’s proposal implements and 
supports these and other broad legislative requirements as 
cited in the Department’s proposal by establishing a larger 
framework for intelligent decision-making by insureds and group 
policyholders concerning: (i) the selection and retention of a 
preferred provider benefit plan; (ii) the selection of physicians 
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and providers; and (iii) the treatment of unanticipated balance 
bills. See, e.g., §3.3705(e)(2) (requiring Internet-based provider 
listing for use by prospective or current insureds to disclose 
the insurer’s determination that its network does or does not 
meet the network adequacy requirements established by the 
Department); §3.3705(l)(1) (requiring provider listings to include 
method for identification of hospitals that will facilitate usage of 
preferred providers); and §3.3705(k) (requiring reimbursement 
at the preferred benefit coinsurance percentage in cases of 
reasonable reliance by the insured upon the insured’s provider 
listing). 

The enactment of SB 1731 and HB 2256 have not absolved the 
Department of the responsibility to continue ongoing implemen-
tation of the Insurance Code Chapter 1301 as required in the 
Insurance Code §1301.007 or of the powers and duties of the 
Department under the Insurance Code and other laws of this 
state as specified in the Insurance Code §36.001(a). 

Additionally, the Insurance Code §1467.004, enacted under HB 
2256, specifies that the remedies provided under Chapter 1467 
are in addition to any other defense, remedy, or procedure pro-
vided by law, including the common law. It is the Department’s 
position that inclusion of this provision in HB 2256 evidences 
that the Legislature did not envision the mediation process es-
tablished under the bill to constitute a limit upon any other law, 
including the Insurance Code §1301.007 and §36.001. 

(iv) The Department disagrees that stakeholder participation 
in the legislative process justifies the delay or exclusion of the 
consumer protection measures included in proposed §§3.3701 
- 3.3713. The Department does not agree that stakeholder 
participation in the legislative process is a justifiable basis for 
the delay or exclusion of the consumer protection measures 
proposed by the Department. While the participation of stake-
holders permits the provision of valuable feedback and resource 
information to both legislators and regulatory agencies, it is also 
true that various stakeholders have differing perspectives and 
do not always agree. It is also true that many members of the 
public lack the resources to participate in the legislative or rule-
making process as fully as others but are nonetheless deserving 
of consideration as the Department undertakes implementation 
of an issue that has the potential for such significant impact 
upon insureds. 

(v) The Department appreciates the statements of support. The 
Department appreciates the supportive comment concerning im-
proved transparency for patients, as well as the statement of 
support for the mediation process established under the Insur-
ance Code Chapter 1467. 

General Comments: Justification and Policy. 

Comment: A commenter asserts that the proposal is not justified 
under SB 1731 and HB 2256 and does not constitute good policy. 

Agency Response: The Department disagrees that the proposal 
is not justified and is not good policy. The proposal serves 
multiple, often overlapping, implementation purposes, including 
but not limited to implementation of SB 1731 and HB 2256. For 
example, the Department’s proposal implements transparency 
and disclosure requirements to facilitate the comparison of 
plans by current and prospective insureds who are making 
decisions concerning the selection or renewal of a plan. See, 
e.g., §3.3705(e)(2) (requiring Internet-based provider listing for 
use by prospective or current insureds to disclose the insurer’s 
determination that its network does or does not meet the net-
work adequacy requirements established by the Department); 

and §3.3705(l)(1) (requiring provider listings to include method 
for identification of hospitals that will facilitate usage of preferred 
providers). 

It is the Department’s position that the policy of establishing a 
basis for intelligent decision-making by insureds with respect to 
the selection, renewal and use of preferred provider benefit plans  
represents good policy. 

General Comments: Administrative Burden, Inconsistent with 
Reality of Health Care Service Delivery, Lack of Consumer 
Benefit and Participation - §§3.3705(b)(12), 3.3703(a)(26)(A), 
3.3705(n), 3.3709(e)(1)(E) and (f), 3.3705(b)(14)(B)(ii), and 
3.3705(b)(14)(C)(i). 

Comment: A commenter asserts that the rule poses multiple 
serious administrative burdens that will not provide value to 
consumers, who the commenter opines do not obsessively 
pour over health plan websites and directories. The commenter 
states that many insurers have raised concerns about their 
ability to provide the data the proposal would require. 

As an example of this concern, the commenter cites: (i) disclo-
sure requirements concerning acceptance of new patients; (ii) 
notice and disclosure requirements concerning the substantial 
decrease of providers; (iii) determination requirements concern-
ing whether an enrollee has access to a network provider at any 
one point in time; and (iv) disclosure requirements concerning 
available hospital beds. The commenter argues that it is not cer-
tain whether health plans will realistically be able to collect some 
of the information required to be collected from hospitals under 
the proposal. 

The commenter further strongly opines that the proposal is in-
consistent with how health care is actually delivered and some 
of the dynamics that occur when multiple parties are trying to 
contract with one another. The commenter states based upon 
practical experience that it is not realistic to anticipate that con-
sumers will study their directories and choose their providers as 
envisioned under the rule. 

Agency Response: The Department’s response addresses the 
following points: (i) the Department strongly disagrees that 
administrative burden, the reality of health care delivery, and a 
lack of benefit to consumers are sufficient or valid bases for the 
deletion of §§3.3705(b)(12), 3.3703(a)(26)(A), 3.3705(n), and 
3.3709(e)(1)(E) and (f); (ii) the Department has not adopted 
§3.3705(b)(14)(B)(ii) and §3.3705(b)(14)(C)(i); and (iii) the 
Department disagrees that consumers will not look at preferred 
provider listings in selecting physicians and providers. 

(i) The Department strongly disagrees that administrative 
burden, the reality of health care delivery, and a lack of 
benefit to consumers  are sufficient or valid bases for the 
deletion of §§3.3705(b)(12), 3.3703(a)(26)(A), 3.3705(n), and 
3.3709(e)(1)(E) and (f). The basis for the Department’s position 
is as follows. 

(a) §3.3705(b)(12). The Department strongly disagrees that 
administrative burden, the reality of health care delivery, and 
a lack of benefit to consumers are consumers are sufficient 
or valid bases for the deletion of the existing requirement in 
§3.3705(b)(12) for an insurer to provide to an insured a current 
list of preferred providers and a disclosure of which preferred 
providers will not accept new patients. This is because: (i) the 
disclosure is consistent with the Insurance Code §1301.158(b) 
and §1301.1591; (ii) disclosure of which preferred providers will 
not accept new patients is crucial information for a current or 
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prospective group contract holder or insured; and (iii) insurers 
should not be experiencing new administrative burdens in 
response to an existing requirement. The Department also 
disagrees that §3.3705(b)(12) is inconsistent with the reality of 
health care delivery. 

The Insurance Code §1301.158(b) requires an insurer to pro-
vide a current or prospective group contract holder or insured on 
request with an accurate  written description of the terms of the 
health insurance policy to allow the individual to make compar-
isons and an informed decision before selecting among health 
plans. The description must be in a readable and understand-
able format as prescribed by the Commissioner and must include 
a current list of preferred providers. Id. Further, §1301.158(b) 
specifies that the insurer may satisfy this requirement by provid-
ing its handbook if: (i) the handbook’s content is substantively 
similar to and achieves the same level of disclosure as the writ-
ten description prescribed by the Commissioner; and (ii) the cur-
rent list of preferred providers is provided. 

It is the Department’s position that provision of a current list 
of preferred providers absent a disclosure of which preferred 
providers are accepting new patients is not a sufficient disclo-
sure of the scope of the insurer’s network to permit an individual 
to make comparisons and an informed decision before selecting 
among health plans. It is the Department’s position that indi-
viduals and group contract holders desire and need information 
concerning both whether an individual’s general physician is a 
preferred provider under the plan and the larger scope of physi-
cians and preferred providers that are in the plan’s network to 
address the need for specialty or hospital care services. Absent 
such a disclosure, the use or distribution of a listing of preferred 
providers could constitute untrue and misleading information in 
direct violation of §1301.158(c). Section 3.3705(b)(12), there-
fore, provides a clear benefit to consumers.  

Further, the Insurance Code §1301.1591(a) reiterates the impor-
tance of this information by requiring an insurer that maintains 
an Internet site to include on the site a listing of its preferred 
providers that identifies those preferred providers who continue 
to be available to provide services to new patients or clients. 

Additionally, this existing disclosure requirement in 
§3.3705(b)(12) was adopted by the Department in July 1999. 
See 24 TexReg 5212. The Department’s amendment to the 
paragraph merely specifies that the information may be provided 
electronically with the agreement of the insured provided that 
the insurer also furnishes the insured with information about 
how to obtain a nonelectronic provider listing free of charge. 
Because insurers are already required to make the disclosure, 
any new administrative burden associated with this requirement 
should be minimal. The Department therefore declines to delete 
the existing requirement concerning the disclosure of preferred 
providers that will not accept new patients in §3.3705(b)(12). 

The Department also disagrees that §3.3705(b)(12) is inconsis-
tent with the reality of health care delivery or contracting dy-
namics because the section is consistent with current statutory 
obligations specified in the Insurance Code §1301.1591(a). Be-
cause Code §1301.1591(a) requires an insurer that maintains 
an Internet site to include on the site a listing of its preferred 
providers that identifies those preferred providers who continue 
to be available to provide services to new patients or clients, in-
surers are required to take necessary steps to comply with this 
requirement. 

(b) §3.3703(a)(26)(A). The Department strongly disagrees that 
administrative burden, the reality of health care delivery, and 
a lack of benefit to consumers are sufficient or valid bases for 
the deletion of the requirements concerning notice and disclo-
sure of substantial terminations of facility-based physicians at 
preferred provider facilities. Section 3.3703(a)(26)(A), adopted 
as §3.3703(a)(26), specifies that a contract between an insurer 
and a facility must require the facility to give notice to the in-
surer as soon as reasonably practicable but not later than the 
fifth business day following the termination of a contract between 
the facility and a facility-based physician group that is a preferred 
provider for the insurer. 

It is the Department’s position that such a process of notifica-
tion is necessary to the insurer’s capability to ensure that fa-
cility-based physician services are available and accessible to 
its insureds at the facilities that are preferred providers in the 
insurer’s network. Early notice of changes in the composition 
of facility-based providers at the facility will enable the insurer 
to take more immediate steps to assess its network adequacy 
status and take necessary corrective action as required under 
§3.3704(f). Insureds will, therefore, benefit from earlier assess-
ment and corrective action by insurers with respect to the net-
work relied upon by such insureds. 

The Department also disagrees that §3.3703(a)(26) is inconsis-
tent with the reality of health care delivery. The Department 
acknowledges that many facilities have not made it a practice 
to provide notice to insurers when the composition of the facil-
ity-based provider panel at the hospital has changed, but it is the 
Department’s position that preferred provider facilities will pro-
vide such notice if required to do so pursuant to contract. The 
Department’s position is that facilities are aware of the need for 
insurers to comply with statutory and regulatory requirements 
concerning preferred provider contracts. 

The Department, therefore, declines to delete §3.3703(a)(26). 

(c) §3.3705(n). The Department also strongly disagrees that ad-
ministrative burden, inconsistency with the reality of health care 
delivery, and a lack of consumer benefit are  sufficient or valid 
bases for the deletion of the requirements concerning notice 
and disclosure of substantial terminations of facility-based physi-
cians at preferred provider facilities as specified in §3.3705(n). 
Section 3.3705(n) specifies that an insurer is required to pro-
vide notice of a substantial decrease in the availability of pre-
ferred facility-based physicians at a preferred provider facility by 
prominently posting notice on the portion of the insurer’s website 
where its provider listing is available to insureds. The Depart-
ment has changed §3.3705(n) in response to other comments 
as explained later in this adoption order in the response to com-
ments concerning that subsection. 

Under §3.3705(n), not all decreases in provider availability are 
substantial. Adopted §3.3705(n)(1) specifies that a decrease 
is substantial if the contract between the insurer and any facil-
ity-based physician group that comprises 75 percent or more of 
the preferred providers for that specialty at the facility terminates. 
A decrease is also substantial if the contract between the facility 
and facility-based physician group that comprises 75 percent or 
more of the preferred providers for that specialty at the facility ter-
minates, and the insurer receives notice as required in adopted 
§3.3703(a)(26). 

Further, the insurer need not post notice of the substantial de-
crease if the insurer meets one of two requirements. No posting 
is required under adopted §3.3705(n)(2) if alternative preferred 
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providers of the same specialty as the physician group that ter-
minates a contract are made available to insureds at the facility 
such that the percentage level of preferred providers for that spe-
cialty at the facility is returned to an equivalent level. Also, no no-
tice is required if the insurer provides to the Department by e-mail 
a certification of the insurer’s determination that the termination 
of the provider contract has not caused the preferred provider 
service delivery network for any plan supported by the network 
to be noncompliant with the adequacy standards of §3.3704. 

Adopted §3.3705(n) requires the notice to be maintained on the 
insurer’s website until the earlier of three dates. These dates 
are: (i) the date on which adequate preferred providers of the 
same specialty become available to insureds at the facility; (ii) 
six months from the date that the insurer initially posts the notice; 
and (iii) the date on which the insurer provides to the Department 
by e-mail a certification indicating the insurer’s determination that 
the termination of a provider contract does not cause non-com-
pliance with adequacy standards. 

Further, the insurer is required to update its Internet-based pre-
ferred provider listing as soon as practicable and in no case later 
than two days after: (i) the effective date of the termination of a 
contract between the insurer and a physician or physician group 
resulting in the substantial decrease of providers; or (ii) the later 
of the date on which the insurer receives notice of the termina-
tion of a contract between a physician or physician group and a 
preferred provider facility, or the effective date of such contract 
termination. 

It is the Department’s position that individuals receiving medical 
and health care services at a preferred provider facility expect 
access to and availability of preferred benefits for facility-based 
physician services. Because of this expectation, it is vital that 
an insurer provide notice to its insureds when there has been a 
substantial decrease in the availability of preferred facility-based 
physicians at a preferred provider facility. It is the Department’s 
position that an insured in need of nonemergency facility-based 
services should be able to determine the scope of potential li-
ability associated with the insured’s decision concerning which 
facility to use. In requiring notice, §3.3705(n) meets this need 
and therefore provides a clear consumer benefit. 

The Department also disagrees that §3.3705(n) is inconsistent 
with the reality of health care delivery. While the Department 
acknowledges that many facilities have not historically made it 
a practice to provide notice to insurers concerning substantial 
decreases in the availability of facility-based physicians at the 
facility, the Department has addressed this concern by adopting 
§3.3703(a)(26) to require such notice pursuant to contracts be-
tween the insurer and preferred provider facilities. 

The Department, therefore, declines to delete §3.3705(n). 

(d) §3.3709(e)(1)(E) and (f). The Department strongly disagrees 
that administrative burden, the reality of health care delivery, and 
a lack of consumer benefit are  sufficient or valid bases for the 
deletion of determination requirements concerning whether an 
enrollee has access to a network provider. This is because it is 
the Department’s position that an insurer should already have 
procedures in place to determine whether accessibility was at 
issue in order to comply with the requirements of the Insurance 
Code §1301.005(b) and §1301.155(b). 

When an insurer submits a local market access plan to the De-
partment as part of its annual report on network adequacy for 
any of the insurer’s preferred provider service delivery networks 
that do not comply with the network adequacy requirements es-

tablished under the subchapter, §3.3709(e)(1)(E) specifies that 
the access plan is required to include procedures detailing how 
basic benefit claims will be handled when no preferred or other-
wise contracted provider is available. 

Further, §3.3709(f) specifies that an insurer is required to estab-
lish and implement documented procedures for use in all service 
areas for which a local market access plan is submitted. Un-
der §3.3709(f)(1), the insurer must use a documented procedure 
to identify requests for preauthorization of services for insureds 
that are likely to require the rendition of services by physicians 
or providers that do not have a contract with the insurer. The 
insurer must further furnish to such insureds a pre-service es-
timate of the amount that the insurer will pay the physician or 
provider and notice that the insured may be liable for amounts 
charged by the physician or provider that are not paid by the in-
surer. 

Under §3.3709(f)(2), the insurer is required to use a documented 
procedure to identify claims filed by nonpreferred providers in in-
stances in which no preferred provider was reasonably available 
to the insured. For those claims, the insurer is required to make 
initial and, if required, subsequent payment of such claims at the 
preferred benefit level.  

The Insurance Code §1301.005(b) requires an insurer to reim-
burse a physician or health care provider who is not a preferred 
provider at the same percentage level of reimbursement as a 
preferred provider would have been reimbursed, had the insured 
been treated by a preferred provider if services are not available 
through a preferred provider within the service area. This statu-
tory requirement was originally enacted in former art. 3.70-3C 
as part of SB 383 and became effective June 19, 1997. SB 383, 
75th Leg., R.S. (June 19, 1997). The provision was relocated to 
current Chapter 1301 as part of the recodification of the Insur-
ance Code as part of the enactment of HB 2922 in 2003, effective 
April 1, 2005. HB 2922, 78th Leg., R.S. (June 21, 2003). 

The Insurance Code §1301.155(b) specifies that if an insured 
cannot reasonably reach a preferred provider, an insurer shall 
provide reimbursement for the following emergency care ser-
vices at the preferred level of benefits until the insured can rea-
sonably be expected to transfer to a preferred provider:  (i)  a  
medical screening examination or other evaluation required by 
state or federal law to be provided in the emergency facility of a 
hospital that is necessary to determine whether a medical emer-
gency condition exists; (ii) necessary emergency care services, 
including the treatment and stabilization of an emergency med-
ical condition; and (iii) services originating in a hospital emer-
gency facility or freestanding emergency medical care facility fol-
lowing treatment or stabilization of an emergency medical con-
dition. 

The requirements of §1301.155(b) were originally enacted and 
subsequently recodified as part of the same bills as those enact-
ing §1301.005(b), SB 383 and HB 2922, respectively. 

Because there is an increased likelihood that services will not 
be available through a preferred provider when an insurer’s pre-
ferred provider service delivery networks do not comply with the 
network adequacy requirements established under the subchap-
ter, it is critical that an insurer specify in its access plan how the 
insurer will comply with the Insurance Code §1301.005(b) and 
§1301.155(b) in reimbursing claims. It is the Department’s posi-
tion that the burden for proper identification and reimbursement 
of out-of-network claims incurred when preferred provider ser-
vices are not available rests more appropriately with an insurer 
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marketing a preferred provider benefit plan with an inadequate 
network than with the insured. 

It is further the Department’s position that a requirement for 
the proper identification and reimbursement of nonpreferred 
provider claims incurred when preferred provider services are 
not available, particularly in a designated service area for which 
the insurer has already identified network deficiencies, should 
not be inconsistent with the reality of health care delivery due to 
the existence of ongoing statutory requirements in the Insurance 
Code §1301.005(b) and §1301.155(b). Prompt and correct 
payment of claims at the appropriate benefit level will provide 
a clear benefit to an insured who is subject to less potential 
balance billing amounts as a result. 

For all of these reasons, the Department declines to delete 
§3.3709(e)(1)(E) and (f). 

(ii) Provisions not adopted - §3.3705(b)(14)(B)(ii) and 
§3.3705(b)(14)(C)(i). To the extent that the comments apply to 
the requirements concerning the disclosure of the percentage of 
preferred providers that are accepting new patients in proposed 
§3.3705(b)(14)(B)(ii) and the disclosure of the ratio of insureds 
to hospital beds in proposed §3.3705(b)(14)(C)(i), this response 
does not address the comment. Those provisions have been 
deleted in response to comments as addressed later in this 
adoption order, including but not limited to the comment that the 
requirement is administratively burdensome. 

(iii) The Department disagrees that consumers will not look at 
preferred provider listings in selecting physicians and providers. 
A witness at the March 24, 2009 hearing before the House In-
surance Committee concerning HB 2256  testified that his em-
ployees had become better consumers by becoming more in-
formed through their health savings account plans. Hearing on 
Tex. H.B. 2256 before the House Committee on Insurance, 81st. 
Leg., R.S. (March 24, 2009) (testimony of Jerry Stamps) (mate-
rials on file with House Audio Services). The witness stated that 
even though his employees did their homework to make sure that 
their health coverage would pay for care, they continued to be 
frustrated with charges for out-of-network services and desired 
assurances concerning what the plans actually cover. Id. 

Consistent with this testimony, it is the Department’s position that 
both current and prospective insureds and group contract hold-
ers want and need sufficient information to make informed de-
cisions concerning the selection and renewal of plans and the 
selection of physicians and providers. 

General Comments: Consumer Access to Care; Inconsistent 
with Findings of SB 1731 Advisory Committee, Focus on Emer-
gency Care - §3.3704(e) and §3.3705(l)(2). 

Comment: A commenter agrees that the Department is required 
to adopt rules related to network adequacy and states a belief 
that rules should ensure consumer access to care. The com-
menter states that an advisory committee was established under 
SB 1731 to examine network adequacy. The commenter asserts 
that the committee collected much data from larger health plans 
and issued two reports despite a failure to achieve consensus 
regarding recommendations. 

The commenter argues that the reports reflect a lack of evidence 
that networks are inadequate that has been ignored by the De-
partment in its rulemaking. The commenter further asserts that 
basic data was averaged by the Department for use in the re-
ports and that such data appears to have been adopted in the 
proposal as a norm for concern regarding the level of out-of-net-

work provider usage and possible violations of adequacy re-
quirements. 

The commenter strongly disagrees that the data collected under 
the interim study accurately evidences such a standard. Instead, 
the commenter asserts that the marketplace is working well in 
most places and urges that the rule should focus on emergency 
care, which the commenter states is the most consistent problem 
area, in conjunction with a standard of whether consumers have 
access to network providers. 

Agency Response: The Department’s response addresses the 
following points: (i) the Department agrees that rules concerning 
network adequacy that ensure access to care are required; (ii) 
the Department disagrees that data from the SB 1731 advisory 
committee reports serves as a basis for the Department’s deter-
mination of a network adequacy "norm;" and (iii) the Department 
disagrees that further focus upon emergency care is necessary 
at this time. The basis for the Department’s position is as follows. 

(i) The Department agrees that rules concerning network ade-
quacy that ensure access to care are required. See, e.g. the 
Insurance Code §1301.0055 and §1301.007. The Department’s 
position is that §3.3704(e) addresses that requirement. See, e.g. 
§3.3704(e)(1) (requiring an adequate network to be sufficient, in 
number, size, and geographic distribution, to be capable of fur-
nishing the preferred benefit health care services covered by the 
insurance contract, taking into account the number of insureds 
and their characteristics, medical and health care needs); and 
§3.3704(e)(2) (requiring an adequate network to include an ad-
equate number of preferred providers available and accessible 
to insureds 24 hours a day, seven days a week). 

(ii) The Department disagrees that data from the SB 1731 advi-
sory committee reports serves as a basis for the Department’s 
determination of any specific "norm" for disclosure requirements 
as required under §3.3705(l)(2). The commenter is correct that 
one of the reports included a finding as follows: 

Ninety percent of the total facility-based provider claims/visits 
reported by five of the largest preferred provider benefit plans  
(PPBPs)  . . . indicate  services  were  delivered  by  in-network  fa-
cility-based physicians. Report of the Health Network Adequacy 
Advisory Committee, January 2009 (Jan. 2009 Network Report) 
at 3, available at http://www.tdi.state.tx.us/reports/report5.html. 

The Department also acknowledges that proposed §3.3705(l)(2) 
includes a provision requiring provider information to include a 
method for insureds to identify those hospitals at which more 
than 10 percent of the dollar amount of specified facility-based 
physician claims filed with the  insurer are  filed by or on behalf of  
a physician that is not under contract with the insurer. 

However, the determination to set the disclosure requirement at 
10 percent of claims was not based upon a particularized finding 
from the January 2009 Network Report but was rather a number 
that the Department determined to constitute a sufficient thresh-
old to earn an insured’s attention and signal the insured to inves-
tigate the status of facility-based physicians more closely. The 
Department does take the position, however, that the January 
2009 Network Report, including the finding cited previously in 
this response, serves as a basis for the general proposition that 
an  insured may  face a significant unanticipated balance bill from 
a facility-based physician despite exercising diligence in choos-
ing a preferred provider hospital. 

It is the Department’s position that there is not a single magic 
number or dollar amount of claims that are "the" appropriate 
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number sufficient to require particular disclosure to an insured 
or group contract holder looking at a provider directory to eval-
uate the insurer’s network or to make an informed choice con-
cerning the hospital at which to receive services. To an insured, 
a relatively low percentage of out-of-network claims for a plan in 
general will likely offer little comfort when it is that insured’s claim 
that falls within such low percentage. 

It is also the Department’s position that there is not a single magic 
number or dollar amount of claims that will determine whether 
an insurer has violated adequacy standards. The Department’s 
determination of whether such a violation has occurred will be 
made on a case-by-case basis considering local market char-
acteristics within the designated service area and an analysis 
that includes but is not limited to each of the factors identified in 
§3.3704(e) as necessary to an adequate network. 

The Department has, however, changed the disclosure require-
ment in §3.3705(l)(2) based upon comments received, including 
but not limited to the comment that use of the 10 percent thresh-
old is inappropriate, as explained later in this adoption order in 
responses to comments on §3.3705(l)(2). 

(iii) The Department also disagrees that further focus upon emer-
gency care is necessary at this time. Section 3.3704(e)(1)(7) re-
quires an adequate network to provide for emergency care that 
is available and accessible 24 hours a day, seven days a week, 
by preferred providers. The Department will, however, monitor 
to determine whether future rulemaking to address the acces-
sibility and availability of emergency department physicians is 
necessary. 

General Comments: Support for §§3.3704(e), 3.3708(b), 
3.3703.(a)(24), 3.3702(a)(26)(B)(i), and 3.3703(a)(26)(B)(ii). 

Comment: A commenter states support for the Department’s ef-
forts to set standards for the availability of providers in preferred 
provider benefit plan networks and to address the payment of 
out-of-network claims, proposed at §3.3704(e) and §3.3708(b), 
respectively. Another commenter expresses general apprecia-
tion for the Department’s efforts to enhance the health care ex-
perience for Texas patients. A commenter states support for the 
changes in the Department’s regulatory approach made since 
informal publication to §§3.3703(a)(24), 3.3702(a)(26)(B)(i), and 
3.3703(a)(26)(B)(ii). 

Agency Response: The Department appreciates the supportive 
comments. 

General Comments: Alternative Solutions. 

Comment: A commenter states that while there is an appropri-
ate role for balance billing, the commenter, too, is concerned with 
situations in which consumers are balance billed by out-of-net-
work providers when they receive services at a network facility. 
The commenter states that during the last legislative session, 
the commenter proposed a solution to protect consumers by es-
tablishing an out-of-network dispute resolution process. 

Under this proposal, the commenter states that consumers uti-
lizing network facilities would be protected from balance billing 
and health plans and facility-based providers would be required 
to allow an independent third party to resolve billing disputes. 
The commenter states that this proposal was recently signed into 
law in Illinois and would incentivize health plans and physicians 
to  agree to contractual terms while still allowing those parties the 
right to abstain from entering into contracts they deem unaccept-
able. Further, the commenter states that its proposal would avoid 

having the state dictate reimbursement terms, instead relying on 
a neutral third party to review claims and make a determination. 

The commenter states that its member plans are willing to live 
with the determinations of an independent third party to ensure 
that consumers are protected. While this commenter’s proposal 
did not become law, the commenter continues to support dispute 
resolution  and believes it to be the  most  consumer-centric and 
fair proposal available. 

Agency Response: The Department declines to adopt a manda-
tory dispute resolution process in the manner proposed by the 
commenter. The Department appreciates the commenter’s 
statement of support for establishing a solution that protects 
insureds from unanticipated balance billing expenses. It is 
the Department’s position that the use of alternative dispute 
resolution to determine a mandatory settlement of a claim is 
not currently within the scope of the Department’s rulemaking 
authority, except to the extent that the Insurance Code Chapter 
1467 already applies to such claim. Such a requirement beyond 
the scope of Chapter 1467 would necessitate legislative action. 

Comment: A commenter states that there is merit to the sec-
tions of the rule establishing standards for availability of preferred 
providers (§3.3704), some modified form of reporting require-
ment for plans (§3.3709), and enforcement authority for the De-
partment in cases where health plans fail to address ongoing 
issues with availability of providers. The commenter states that 
a revised rule that limits itself to these sections would be consis-
tent both with the legislative intent of HB 2256 and the language 
of the bill. 

Additionally, while the commenter opines that the current sec-
tions of the rule related to directory requirements are not feasible 
or well designed, the commenter offers that there may be merit 
to working with the Department and other stakeholders to study 
what additional information would be useful to consumers. 

Agency Response: The Department appreciates the statement 
of support for some provisions of the rule. The Department 
agrees that requirements concerning standards for availability of 
preferred providers and reporting requirements concerning net-
work adequacy, as well as the provision addressing the Depart-
ment’s enforcement options, are consistent with the legislative 
intent and language of HB 2256, and in particular with respect to 
the Insurance Code §1301.0055. 

However, the Department does not agree that a stakeholder 
study concerning what information would be useful to a con-
sumer in a preferred provider listing is a necessary prerequisite 
to adopting requirements for such listings at this time. This is be-
cause the Department has solicited feedback from stakeholders 
on multiple occasions for the entire proposal, including proposed 
requirements concerning preferred provider listings. 

To obtain comments, the Department made an informal post-
ing on its website of a concept paper and proposed revisions 
to the rules governing preferred provider benefit plans  on  April  
23, 2010. The Department held a meeting to discuss the drafts 
on May 5, 2010. After consideration of comments received, the 
Department made a second informal posting on its website of 
proposed revisions to the rules and an estimate of anticipated 
costs to comply with the revised rules on September 13, 2010. 

A second informal stakeholder meeting was held to discuss the 
draft rules on September 21, 2010. During this process, the De-
partment made changes to the provider listing requirements in 
response to stakeholder input. 
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The Department next published the proposed amendments and 
new sections in the January 28, 2011, issue of the Texas Reg-
ister (36 TexReg 333) and  invited additional public comment. A 
public hearing concerning the proposal was held on February 8, 
2011, and both oral and written comments were provided for the 
Department’s consideration. 

The Department has, however, changed some provisions con-
cerning preferred provider listing requirements in response to 
other comments. These changes are addressed in the section 
of this adoption order concerning comments and responses that 
are specific to §3.3705(l). 

Because the Department has solicited extensive comment 
concerning the proposed listing requirements and has made 
changes in response to comments, the Department disagrees 
that further stakeholder study of the issue is necessary at this 
time. 

The commenter has provided additional, more specific com-
ments concerning the feasibility and design of listing require-
ments. These comments are, therefore, addressed in those 
portions of this adoption order concerning comments and re-
sponses regarding §3.3705(l) and are therefore not addressed 
in this response. 

§3.3702 and §3.3704(e)(1) - Definitions: "Exclusive Privileges," 
"Local Market" and Network Requirements; "General Practi-
tioner," and "Specialist." 

Comment: A commenter requests that the Department add a 
definition for "exclusive privileges" in §3.3702. 

Agency Response: The Department disagrees that a definition 
for "exclusive privileges" is necessary because the term is not 
used in the rule. Section 3.3705(l)(10) as proposed required 
that preferred provider listings include specific identification of 
facilities at which the insurer has a contract with facility-based 
providers that have an exclusive contract with the facility. How-
ever, the Department has deleted this requirement in response 
to other comments as described in the portion of this adoption 
order concerning comments and responses to §3.3705(l). 

Comment: A commenter states that the proposed network ad-
equacy regulations do not contain a definition of "local market." 
The commenter states that the regulations should add such a 
definition as new §3.3702(13) because the commenter asserts 
that HB 2256 specifically directs the Department to evaluate net-
works based on the adequacy of a network in "local markets." 

The commenter opines that local markets are smaller than most 
carrier-designated service areas, which can be statewide and 
span several counties, as permitted in §3.3704(g). The com-
menter also asserts that local markets are much more refined 
than the distinction between urban areas and rural areas out-
lined by the proposed regulations with the distance requirements 
imposed under §3.3704(e)(8). The commenter, therefore, sug-
gests that the Department consider a definition that will be un-
derstood by the enrollees and policyholders seeking health care 
in their communities. The commenter states that most Texans 
would not expect to have to travel to cities outside their com-
munity for basic health care services. The commenter opines 
that the words "local market," as they appear in HB 2256, are in-
tended to refocus carriers, the Department, and insureds on the 
everyday expectation that a physician whom patients know and 
can easily reach will likely be available under the network bene-
fit. Further, the commenter says, if the Legislature had intended 

for network adequacy to be determined based upon "designated 
service areas," the language would have been utilized in the bill. 

The commenter recommends that the Department replace the 
multiple references to "designated service area" in proposed 
§3.3704(e)(1) - (6) and (8) - (9) with "local market" and that 
the Department promulgate a consumer expectation-driven 
definition of "local market." 

Agency Response: The Department agrees that the Insurance 
Code §1301.0055(1) requires the Commissioner to adopt net-
work adequacy standards that are "adapted to local markets." 
The Department, however, disagrees that inclusion of a defini-
tion for "local market" is necessary or that the network adequacy 
requirements established in §3.3704(e)(8) are inconsistent with 
HB 2256 or the general expectation of insureds or policyholders. 

This response explains the basis for the Department’s position 
by addressing the following points: (i) the network adequacy 
and reporting requirements adopted by the Department are suf-
ficiently detailed that a definition of "local market" is not neces-
sary; (ii) an insurer’s use of a statewide or multi-county region 
as a designated service does not obviate or dilute the network 
adequacy requirements specified in §3.3704(e); (iii) the legisla-
tive history for HB 2256 does not indicate that local market net-
work adequacy standards must be stringently prescribed based 
upon a narrower concept of "local market"; (iv) it is commonly 
understood that many geographic areas simply lack particular 
physician or provider services; (v) the adequacy requirements 
established in §3.3704(e)(8) are generally consistent with exist-
ing and longstanding network adequacy requirements concern-
ing HMOs and workers’ compensation healthcare networks; and 
(vi) the Insurance Code §1301.005(c) provides that an insurer 
need not reimburse services at the preferred level of coverage 
solely because an insured resides out of the service area and 
chooses to receive services from a provider other than a pre-
ferred provider for the insured’s own convenience. The basis for 
the Department’s responses is as follows. 

(i) The network adequacy and reporting requirements adopted 
by the Department are sufficiently detailed that a definition of "lo-
cal market" is not necessary. It is the Department’s position that 
the network adequacy and reporting requirements adopted by 
the Department are sufficiently detailed that a definition of "local 
market" is not necessary. Section 3.3704(e)(8) addresses the 
adequacy standard, specifying that an adequate network is re-
quired to provide for preferred benefit services sufficiently acces-
sible and available as necessary to ensure that the distance from 
any point in the insurer’s designated service area (including an 
insured’s residence within the service area) to a point of service 
is not greater than: (i) 30 miles in nonrural areas and 60 miles 
in rural areas for primary care and general hospital care; and 
(ii) 75 miles for specialty care and specialty hospitals. Section 
3.3704(e)(8) therefore establishes network adequacy standards 
specific to a limited geographic scale that address the availability 
of basic and specialty care within an area that the Department 
considers to be a local market. 

In addition to network adequacy standards, §3.3709 addresses 
network adequacy reporting requirements. Section 3.3709(b)(3) 
requires an insurer to specify in its annual network adequacy re-
port whether the preferred provider service delivery network sup-
porting each plan is adequate under §3.3704. Section 3.3709(d) 
requires an insurer to submit a local market access plan as part 
of the insurer’s annual report on network adequacy if any of 
the insurer’s preferred provider benefit plans use a preferred 
provider delivery network that does not comply with the network 
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adequacy requirements specified in §3.3704. Local market ac-
cess plan requirements specified in §3.3709(e) include specifi-
cation of the geographic area within the service area in which a 
sufficient number of preferred providers are not available, includ-
ing a specification of the class of provider that is not sufficiently 
available, the reason for the lack of compliance with §3.3704, 
and the procedures that the insurer will use to assist insureds 
in obtaining services due to lack of availability. It is the Depart-
ment’s position that the required content of the access plan will 
result in a detailed analysis of the "local market" if accessibility is 
at issue without the need for further definition of the actual term 
"local market." 

For these reasons, the Department’s position is that 
§3.3704(e)(8) is sufficiently detailed. Further refinement of 
the network adequacy standards to address the many "local 
markets" within the state in a more individualized manner would 
entail the devotion of substantial additional resources and 
unnecessary delay of the rule. However, the Department will 
monitor to determine whether additional rulemaking concerning 
"local markets" is necessary in the future. 

(ii) An insurer’s use of a statewide or multi-county region as a 
designated service does not obviate or dilute the network ad-
equacy requirements specified in §3.3704(e). Additionally, the 
Department disagrees that a definition for the term "local mar-
ket" is necessary to safeguard the network adequacy require-
ments based upon the existence of statewide or multi-county 
designated service areas. The clear language of the network 
adequacy standard established in §3.3704(e)(8) requires suffi-
ciently available and accessible preferred provider services such 
that the distance from any point in the insurer’s designated ser-
vice area to a point of service is not greater than specified ser-
vice-specific distances. 

Further, §3.3704(e)(3) requires that an adequate network in-
clude sufficient numbers and types of preferred providers to 
ensure choice, access, and quality of  care across the  insurer’s  
designated service area. The standards in §3.3704(e) simply do 
not permit an insurer to dilute or obviate its network adequacy 
obligations based upon the insurer’s use of a large designated 
service area. For example, an insurer with a statewide service 
area would not satisfy the network adequacy standards in 
§3.3704(e) for general practitioners in a North Texas community 
by inclusion of general practitioners that provide services in a 
South Texas community well beyond the geographic specifica-
tions set forth in §3.3704(e)(8). 

(iii) The legislative history for HB 2256 does not indicate that 
local market network adequacy standards must be stringently 
prescribed based upon a narrower concept of "local market." 
The Department also disagrees that §3.3704(e)(8) is inconsis-
tent with HB 2256 because the legislative history for HB 2256 
does not indicate that local market network adequacy standards 
must be stringently prescribed based upon a narrower concept 
of "local market" than results under the Department’s rules. 
The filed version of HB 2256 proposes two new provisions that 
are particularly pertinent to this issue: (i) §1461.003, which 
would require a health benefit plan to make available  in  its  
network at least one physician for each medical specialty; and 
(ii) §1461.005, which would require that the Commissioner 
adopt network adequacy standards that are adapted to local 
markets and ensure availability of and accessibility to a full 
range of health care practitioners. HB 2256, filed version, 81st 
Leg., R.S. (March 3, 2009). The inclusion of both provisions 
in the same filed bill indicates the initial legislative concept 

that, in some markets, and subject to standards adopted by 
the Commissioner, a single physician per medical specialty per 
provider network might be adequate. 

A committee substitute for HB 2256 (CSHB 2256) was 
considered subsequent to consideration of the filed ver-
sion. See http://www.capitol.state.tx.us/BillLookup/Ac-
tions.aspx?LegSess=81R&Bill=HB2256. The proposed amend-
ments to add new Chapter 1461 to the Insurance Code, 
including §1461.003 and §1461.005, are not present in the 
substitute version, which instead emphasizes out-of-network 
dispute resolution. CSHB 2256 (March 24, 2009). However, 
CSHB 2256 does include a comparable provision that would 
add new §1301.0055 to the Insurance Code, requiring the 
Commissioner to adopt network adequacy standards that are 
adapted to local markets and that ensure availability of and 
accessibility to a full range of health care practitioners. Id. The 
bill analysis for the CSHB 2256 addresses the issue of local 
markets by summarizing the view of bill supporters as follows: 

The [network adequacy] standards would be adapted to the 
unique local health care market so insurers would not be 
required to meet unreasonable standards for participating 
providers if they were in a smaller market. TEXAS HOUSE 
RESEARCH ORGANIZATION, BILL ANALYSIS, CSHB 2256, 
81st Leg., R.S. (May 8, 2009). 

This portion of the legislative history, therefore, indicates that 
adaptation of network adequacy standards to local markets un-
der §1301.0055 is meant to protect insurers from the applica-
tion of unreasonable standards in smaller markets rather than to 
provide for more stringent requirements on a smaller geographic 
basis. 

Section 1301.0055 as added by CSHB 2256 was again revised 
via a  Senate  committee substitute on May  23,  2009 (SCSHB  
2256). Under SCSHB 2256, the Commissioner is required to 
consider situations in  which no provider in a  field of practice in 
a local market agrees to contract with a plan at a reasonable 
rate of reimbursement in adopting network adequacy standards 
(Subdivision 3). SCSHB 2256 (May 23, 2009). 

On May 27, 2009, Floor Amendment No. 1 concerning SCSHB 
2256 was adopted. TEXAS SENATE JOURNAL, page 4009 
(May 27, 2009). Under the amendment, §1301.0055 is further 
revised to strike Subdivision 3 and to add substitute language. 
The amendment specifies that the Commissioner may allow de-
parture from local market network adequacy standards on good 
cause shown if the Commissioner posts on the Department’s In-
ternet website the name of the preferred provider plan, the in-
surer offering the plan, and the affected local market. Id. The 
amendment mirrors the provision as it exists in the enrolled bill. 
Id; see also HB 2256, enrolled version (May 30, 2009). 

It is the Department’s position that the collective legislative his-
tory concerning local market network adequacy standards as ref-
erenced in §1301.0055 does not support the position that such 
standards must be stringently prescribed based upon a narrower 
concept of "local market." Instead, the history indicates legisla-
tive intent that the Commissioner exercise discretion in establish-
ing standards that are adapted to local markets while allowing for 
departure from the standards for good cause. As previously ex-
plained in this response, an insurer’s failure to comply with the 
network adequacy requirements will result in the development of 
an access plan under §3.3709 that is tailored to the local market. 
As such, it is further the Department’s position that the collective 
network adequacy standards and network adequacy reporting 
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requirements previously addressed in this response are not in-
consistent with HB 2256. 

(iv) It is commonly understood that many geographic areas sim-
ply lack particular physician or provider services. The Depart-
ment disagrees that §3.3704(e)(8) is inconsistent with HB 2256 
and the general expectations of insureds and group policyhold-
ers because the Department believes it is commonly understood 
that many geographic areas simply lack particular physician or 
provider services. The bill analysis for a committee substitute to 
HB 2154, concerning a physician education loan repayment pro-
gram under consideration by the Texas Legislature at the same 
time as HB 2256, states that "Texas has a shortage of health care 
providers, effectively denying access to health care for Texans 
living in a rural, border, and inner-city communities." SENATE 
RESEARCH CENTER, BILL ANALYSIS, 81st Leg., R.S. (May 
25, 2009). More recently, a newspaper article addressed this 
shortage as follows: 

Across Texas’ rural counties, recruiting doctors is the single 
biggest health care challenge. Twenty-seven Texas counties 
have no primary care physicians; 16 have just one. An elderly 
doctor’s retirement is enough to shutter a rural hospital; a nurse 
practitioner’s relocation can send a community into crisis." 
Tough to Recruit Doctors in Rural Texas, Texas Tribune, Emily 
Ramshaw, (Jan. 7, 2010). 

Given the unavailability of certain providers in Texas, the De-
partment believes flexibility in network standards is necessary 
for compliance by insurers in order to avoid the necessity for 
large numbers of requests by insurers for waivers of network 
adequacy requirements. 

(v) The adequacy requirements established in §3.3704(e)(8) 
are generally consistent with existing and longstanding net-
work adequacy requirements concerning HMOs and workers’ 
compensation healthcare networks. The Department further 
disagrees that §3.3704(e)(8) is inconsistent with HB 2256 
and the general expectations of insureds and group policy-
holders because the adequacy requirements established in 
§3.3704(e)(8) are generally consistent with existing and long-
standing network adequacy requirements concerning HMOs 
and workers’ compensation healthcare networks. See 28 TEX. 
ADMIN. CODE §11.1607(h) (an HMO is required to provide an 
adequate network for its entire service areas and that covered 
services must be accessible and available so that travel dis-
tances from any point in the service areas to a point of service 
is no greater than 30 miles for primary care and general hospital 
care, and 75 miles for specialty care, specialty hospitals, and 
single healthcare service plan physicians or providers). See 
also 28 TEX. ADMIN. CODE §10.80(d) (workers’ compensation 
healthcare networks (WCHCNs) are required to provide network 
services sufficiently accessible and available to ensure that the 
distance from any point in the network’s service area to a point 
of service by a treating doctor or general hospital is not greater 
than 30 miles in nonrural areas and 60 miles in rural areas.) 
For specialist services and specialty hospitals, the standard for 
WCHCNs is increased to 75 miles. 28 TEX. ADMIN. CODE 
§10.80(e). 

HMO network adequacy standards based on equivalent mileage 
specifications have been used, albeit with slightly different for-
mats, since 1998. See November 6, 1998, issue of the Texas 
Register (23 TexReg 11394). The standards for WCHCNs were 
adopted to be effective December 5, 2005. See December 2, 
2005, issue of the Texas Register (30 TexReg 8099). Stan-
dards comparable to the standards specified in §3.3704(e)(8) 

are therefore common and longstanding in the Texas health care 
market. 

(vi) The Insurance Code §1301.005(c) provides that an insurer 
need not reimburse services at the preferred level of coverage 
solely because an insured resides out of the service area and 
chooses to receive services from a provider other than a pre-
ferred provider for the insured’s own convenience. The Depart-
ment disagrees that §3.3704(e)(8) is inconsistent with HB 2256 
and the general expectations of insureds and group policyhold-
ers because the Insurance Code §1301.005(c) provides that an 
insurer need not reimburse services at the preferred level of cov-
erage solely because an insured resides out of the service area 
and chooses to receive services from a provider other than a 
preferred provider for the insured’s own convenience. Not all 
insureds or group policyholders reside in the service area that 
corresponds to the preferred provider benefit plan under which 
coverage is provided. For example, the designated service area 
may correspond to a particular employment location rather than 
individual residences. For this reason, not all policyholders and 
group policyholders would necessarily have the same concept 
of a provider that "they know and can easily reach." 

For all of these reasons, the Department declines to add a def-
inition for "local market" or to modify the network requirements 
in §3.3704(e) as requested by the commenter. The Department 
will continue to monitor to determine whether future rulemaking 
concerning local markets is necessary in the future. 

Comment: A commenter notes that the terms "general practi-
tioner" and "specialist" are no longer used in the body of the pro-
posed rules. Thus, the commenter recommends the deletion of 
these definitions in §3.3702(6) and (24). 

Agency Response: The Department agrees that the terms "gen-
eral practitioner" and "specialist" are no longer used in the body 
of rules. The Department has, therefore, deleted these defini-
tions in §3.3702(6) and (24) as unnecessary and redesignated 
§3.3702(7) - (26) accordingly. 

Section 3.3703(a)(4). 

Comment: A total of thirteen commenters raise a variety of con-
cerns about proposed §3.3703(a)(4). 

Five of the commenters raise issues related to the administrative 
burden and impact of proposed §3.3703(a)(4) on hospital con-
tracting with physicians. 

One commenter expresses concerns that the proposed rules 
would unnecessarily complicate hospital contracting for services 
provided by facility-based physicians. The commenter asserts 
that the proposed amendment to §3.3703(a)(4) would allow in-
surers to request that hospitals require physicians within a group 
practice to enter into the same preferred provider contracts as 
the hospital as a condition of medical staff membership or priv-
ileges. The commenter adds that some insurers have sufficient 
market presence to impose such a requirement, forcing physi-
cians to contract with particular insurers even if the insurer is 
offering unreasonably low reimbursement rates. 

A second commenter agrees with this concern, saying that it 
would remove an important safeguard for hospital-based physi-
cians’ practice independence. The commenters recommend 
that the proposed amendment be deleted. 

A third commenter asserts that the proposed amendments af-
fect all physicians who care for hospital patients, not just facil-
ity-based physicians, and that the  proposed rule may  not even  
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truly achieve the goal of increased in-network encounters. The 
commenter notes that there are a large number of health insur-
ers in Texas, and that many hospital contracts with insurers and 
physician contracts with insurers have 90-day termination provi-
sions. The commenter says that these factors will require physi-
cians to use very complex administrative systems in an attempt 
to comply with the contracting requirements contemplated. 

A fourth commenter asserts that the proposed text for 
§3.3703(a)(4) is infeasible, if even possible, due to the sig-
nificant administrative cost and burden of managing contracts 
with hospitals based on the size of the various group practices 
that contract with the hospital. The commenter asserts that 
there is neither a justifiable policy reason for the provision 
nor statutory authorization for the requirement and reiterates 
support for deleting the existing provision altogether. However, 
the commenter states that absent deletion of §3.3703(a)(4), 
many of the provisions throughout the proposed rules will not 
be achievable. The commenter also asserts that as proposed, 
§3.3703(a)(4) applies different standards to different provider 
groups by size, and that such stratification would involve in-
surers having to undertake much manual analysis of claims to 
determine compliance and that it would be incredibly difficult 
for insurers to differentiate claims by downstream contractual 
terms based on the size of the provider group. The commenter 
recommends deletion of §3.3703(a)(4) altogether. 

A fifth commenter asserts that in the commenter’s experience 
most physician group contracts with hospitals have a require-
ment for the group to negotiate with insurers. The commenter 
says that such provisions typically require good-faith negotia-
tions with all insurers with which the hospital is in-network. The 
commenter adds that hospitals have, over time, pushed for more 
stringent language, requiring metrics about how many claims 
are in and out-of-network, but that physician groups are very 
opposed to such requirements because they leave physician 
groups with no negotiating room with the managed care compa-
nies. The commenter says that physician groups oppose such 
stringent provisions when renegotiating with hospitals, and as a 
result contracts more generally require a good-faith negotiating 
effort. 

Nine of the commenters express opposition to proposed 
§3.3703(a)(4) because they say that it would lead to economic 
credentialing. 

One commenter asserts that proposed §3.3703(a)(4) would al-
low insurers to interject physician participation in an insurer’s 
network into the medical staff credentialing process, and sug-
gests deleting the proposed amendment. 

A second commenter states that patient quality is paramount 
for physicians, credentials committees, and hospital system par-
ticipants, and says that for this reason credentialing decisions 
should be made based on the competency of a physician. The 
commenter says that if other factors are considered, it might 
force the credentialing of lesser quality physicians simply to meet 
the demands of an in-network provider. 

A third  commenter notes that credentialing committees are al-
ready tasked with reviewing physician credentials, including the 
credentials of new physicians joining a hospital’s staff; the com-
petency, training, and expertise of physicians; and the continu-
ing medical education credits and procedures of the physicians 
as part of re-credentialing. The commenter says that the extra 
burden of economic credentialing would be inconsistent with the 
function of those committees to ensure patient safety. The com-

menter also notes that such committees are not designed to re-
view economic factors, but rather to determine whether doctors 
are qualified to render high quality care. 

A fourth commenter asserts that the proposed rule transfers the 
responsibility of network development from the insurer to the 
hospital privileging committee, and that under the provision peer 
review committees will have to constantly monitor the contract 
status of all of physicians on staff, resulting in monthly or quar-
terly reviews. The commenter says that such a focus may dis-
place the traditional review of patient safety and quality care, 
transforming the patient safety function into more of a finan-
cial examination and causing review committees to evaluate a 
physician’s negotiating skills in addition to or in lieu of clinical 
skills. The commenter observes that the credentialing process 
has not traditionally addressed the contract status of physicians, 
and hospitals have not pressured physicians to bring in busi-
ness. The commenter also notes that facility-based physicians 
typically join a firm that has existing contracts with insurers in 
place. 

A fifth commenter states that, in the commenter’s experience, 
a hospital will exert pressure for a physician group to contract 
with parallel payors if the hospital does not perceive that the 
physicians are sufficiently contracted with payors.  The com-
menter says that contract provisions sometimes require physi-
cian groups to participate in all third-party contracts entered into 
by the hospital, unless otherwise agreed to in writing by both 
parties, and that such a contract sometimes provides that the 
hospital will notify the physician group of changes in the hospi-
tal’s contract status. The commenter notes that such contracts 
may also require that a physician group’s negotiations with pay-
ors be undertaken in good faith. 

A sixth commenter says that allowing economic credentialing 
would overrule  the safeguards and processes in place for years. 
The commenter asserts that allowing facilities to financially de-
credential doctors who have been specially trained, educated, 
and selected to provide a safe experience for the patient is to vio-
late the vulnerable patient’s sacred trust, and that economic cre-
dentialing sends an undesirable message to patients that having 
the best trained, best educated, and most qualified doctor is no 
longer the most important thing. The commenter also observes 
that medical credentialing and medical quality is typically a sepa-
rate function from exclusive contracts and that medical and qual-
ity issues are addressed by a medical staff committee apart from 
contractual negotiations. 

A seventh commenter states that elimination of the prohibition 
in §3.3703(a)(4) would dramatically change the dynamics of 
the marketplace because many insurance companies would 
aggressively pursue this approach as it would give them tremen-
dous leverage to force physicians to accept below market fees. 
The commenter says that hospital membership and credential-
ing has always been and should continue to be based solely 
on the physicians’ demonstrated ongoing competence at per-
forming the privileges requested, but that hospital credentialing 
would become an economic matter and patients would suffer as 
a result.  The commenter asserts that, were insurance compa-
nies to interject such language in contracts with hospitals, any 
single insurance company could force a physician to relinquish 
hospital privileges, thereby depriving all patients in the hospital 
of his/her services. The commenter also says that keeping an 
accurate record of which physicians are providers for which 
network is a formidable task and asks whether it would be a 
hospital’s responsibility to keep such records should a contract 

ADOPTED RULES June 3, 2011 36 TexReg 3445 



between an insurer and a hospital require the members of the 
hospital’s medical staff to be providers for the insurer. The 
commenter says that the additional expenses a hospital would 
incur in tracking physician provider status would be substantial 
and would likely be passed on to patients. 

The seventh commenter, along with the fourth and an eighth 
commenter, asserts that if the rule were adopted the image of 
Texas would shift from being a state focused on quality to one 
primarily concerned about whether health care providers meet 
arbitrary economic profiles and that Texas would become a hos-
tile environment for physicians that practice medicine in hospi-
tals. They warn that the ultimate result could be insufficient hos-
pital-based physician resources for the growing Texas patient 
base. 

The eighth commenter mentioned in the preceding paragraph 
also states that proposed §3.3703(a)(4) would likely cause 
changes adversely affecting patient safety, patient/physician 
relationships and the privileging process. The commenter 
says that it is not necessarily a physician’s fault, as a plan 
may choose to not contract with the physician for a variety of 
reasons. The commenter notes that credentialing of physicians 
and other health care providers is a medical staff function that is 
taken very seriously, and that credentials are granted based on 
a variety of fitness and quality factors, but that adding economic 
fitness would subvert the entire process to a business decision. 
The commenter says that facility credentialing committees 
serve primarily so that the quality of education, training and 
experience are the criteria for admittance to the medical staff, 
and that patient safety and treatment standards would not be 
advanced if the facility’s focus shifts to evaluating healthcare 
providers based on arbitrary economic profiles. 

The eighth commenter describes proposed §3.3703(a)(4) as a 
blunt instrument impacting a complex and dynamic market force 
and asserts that it will cause significant unanticipated conse-
quences. The commenter says that the current prohibition was 
adopted in order to prevent economic factors from influencing 
the credentialing process and allow committees to focus on what 
protects patients. The commenter notes that the current system 
of competitive market-based medical services segregates physi-
cians into several quality groups and that credentialing commit-
tees play a role in this selection process. The commenter says 
it is important to examine how changing the selection process 
would change the distribution of those groups. The commenter 
asserts that economic credentialing would create barriers for 
quality physicians, due to arbitrary decisions by insurers to deny 
in-network status. The commenter says that denials of network 
participation contracts are often arbitrary; thus access of quality 
physicians to medical staff privileges would also become arbi-
trary. 

The eighth commenter further argues that economic credential-
ing would only be partially effective between facilities in urban ar-
eas. The commenter asserts that such facilities compete heav-
ily in attracting quality physicians and predicts that many will be 
able to turn away restrictive contracts with insurers and would 
therefore continue to recruit quality physicians. The commenter 
says that larger systems are better able to situate themselves in 
certain demographic areas and are better able to negotiate with 
insurers to resist restrictive contracts. Based on this, the com-
menter opines, demographic areas served by those hospital sys-
tems would recruit quality physicians, while other systems would 
be handicapped, resulting in segregation of the market. Fur-
ther, the commenter asserts, most ambulatory surgical centers 

(ASCs) are partially owned by surgeons and would also resist 
restrictive contracts; providers seeking to avoid price controls 
would shift their practices to such ASCs; and hospital systems 
would suffer due to the shift, negatively impacting patient access 
for the sickest populations. 

The eighth commenter also asserts that the proposed provision 
would give the  power  to exclude a physician from medical staff to 
the four major insurers in Texas, because most facilities are con-
tracted with the major plans and every facility is on at least one 
of the four major plans. The commenter expresses concern that 
the insurers could use such power to leverage threats against 
practices and put physicians at risk of losing their livelihood. 

The eighth commenter also questions whether credentialing 
committees will continue to be a fail-safe mechanism preventing 
low quality physicians from obtaining staff privileges if the cur-
rent prohibition is phased out. The commenter points out that if 
a facility is forced into a restrictive insurance contract requiring 
economic credentialing, it would find itself short of physicians 
of targeted specialties, which would force its credentialing com-
mittee to grant privileges to physicians of marginal quality. The 
commenter warns that if insurers become de facto members of 
credentialing committees, other members could be instructed to 
approve a sub-par doctor or risk being black-balled themselves. 
The commenter also said that facilities will be forced to pay 
stipends in order to fill out their medical staffs. 

The eighth commenter also points out that even when a group 
has a contract, it is frequently difficult to get it renewed, and the 
commenter says that a physician credentialed at a facility and 
in good standing could have hospital privileges terminated if the 
physician loses or cannot negotiate or re-negotiate a contract 
with a plan. Such a termination of privileges, says the com-
menter, would taint any future application for privileges. The 
commenter warns that the preference for physicians who are 
best qualified to provide care on the hospital campus could be 
replaced with a preference for physicians most able to negotiate 
deals with insurance plans. 

The eighth commenter says that it is also not sound policy for 
hospitals and health plans to unite to coerce physicians into sign-
ing a contract, because there will also be a need for constant 
monitoring of the contract status of physicians in the hospital 
due to the constant change of contracting status, which would 
distract from the issues of safety and patient care. Additionally, 
the commenter expresses concern for patients seeking care in a 
local emergency room who require hospital admission, but learn 
that their personal physician may not have hospital privileges be-
cause the physician’s contract with another carrier, unrelated to 
the patient, is still being negotiated, and the physician does not 
have current privileges. 

A ninth commenter says that as part of a credentialing process 
the commenter participated in when joining a practice, the com-
menter was required to show competency in the area to be per-
formed as part of the practice. The commenter says this com-
petency consideration was the basis for the commenter’s cre-
dentialing, and ensured the safety of the patients that came into 
that hospital. The commenter also discusses past experiences 
in contracting, noting one instance when a hospital contract re-
quired the hospital to tell physician groups the hospital was ne-
gotiating with a plan so that the physician group could begin ne-
gotiations if it did not participate in the plan. The commenter 
also describes a situation in which an insurer decided not to 
pay for services, so the physician group dropped out of its plan. 
The commenter says that in that instance the group provided 
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notice to the hospital, which intervened. Additionally, the com-
menter describes another contract which requires the physician 
group to participate in the plans with which the hospital is in or 
else  the  physician  group will  be in breach of contract.  The com-
menter says that this contract also requires communication with 
the hospital. For these reasons, the commenter suggests that 
many facility-based physician safeguards are already in place. 
The commenter opines that privileging is a process designed to 
focus solely on patient safety and the competency of the physi-
cians that are providing the care in hospitals, and economic cre-
dentialing as a result of proposed §3.3703(a)(4) would distract 
from safety, the more important concern. 

Another commenter asks that the Department carefully weigh 
the impact economic credentialing would have in the insurance 
market, as well as the physician-patient relationship. 

One of the commenters raises several general concerns about 
proposed §3.3703(a)(4). The commenter asserts that SB 1731 
did not authorize the Department to regulate physicians on staff 
at hospitals, that proposed §3.3703(a)(4) is not necessary in or-
der for the remainder of the proposed rule to be successful and 
is a bad idea, and that under proposed §3.3703(a)(4) it would 
be administratively burdensome for hospitals to monitor the con-
tracting lists of physicians on its staff. 

Additionally, the commenter warns that adoption of proposed 
§3.3703(a)(4) would result in pressure for a legislative fix be-
cause a provision of this nature was not intended by legislation, 
resulting in new laws sufficiently different as to require the De-
partment to reproduce the work it has done on the subject of 
network adequacy. 

Last, the commenter asserts that proposed §3.3703(a)(4) is 
contrary to Texan-valued freedom of contract, independence 
of physicians, and excellence in medical care and insurance 
companies that provide a vehicle for payment of medical care 
rather than control of the health care system; and that it would 
permit insurer dictation of terms adverse to non-contracted 
physicians applying to staff hospitals, contrary to the American 
idea that third parties should not dictate contract terms to 
unrelated parties. 

Seven of the commenters address concerns related to patient 
access and quality of care. 

One commenter asserts that proposed §3.3703(a)(4) may incen-
tivize physicians to change groups and establish new groups in 
order to offer better financial terms to hospitals, leading to dis-
ruption for patients, staff, and hospitals; discourage competition 
by forcing physicians off of medical staffs, limiting patient choice 
and access; undermine the principle of encouraging strong, in-
dependent hospital medical staff; and result in the prioritization 
of hospital income over quality in patient care, resulting in wors-
ening patient care. 

A second commenter says that surgeons post multiple cases 
on the same day, all of which may be insured under different 
plans. Because of this, asserts the commenter, a requirement 
for every patient to have an in-network provider could result in 
a different anesthesiologist being assigned for every case. The 
commenter says that surgeons and anesthesiologists work as 
a team and are familiar with each other’s routines, so such a 
requirement would disrupt the flow of service provision, leading 
to unnecessary delays for patients and a decrease in quality of 
care. 

A third commenter asserts that on a practical level, there may 
never be a circumstance where physicians are contracted with all 
plans. The commenter expresses concern that staff privileges, 
and thus patient access, may always be in jeopardy. The com-
menter adds that if an insurer refuses to contract or communi-
cate with a physician, there would still be patients exposed to the 
possibility of out-of-network levels of financial responsibility, and 
also notes that the biggest impact of amending §3.3703(a)(4) 
would be its effect on patient access, safety, and the privileges 
process. 

A fourth commenter describes the commenter’s experience 
with the current dynamics of the marketplace, noting that it is 
in the best interest of patients for physicians to be contracted 
with payors because physicians do not want patients to worry 
about whether there will be huge bills from the hospital and 
physician. The commenter notes that current market dynamics 
for contracting involve good-faith negotiations, and expresses 
concern that if current marketplace dynamics change, hospital 
and payors may potentially align themselves against physicians 
to require contracts, which would lead to a disruption in care 
for patients in the hospital setting. The commenter says that 
under the proposed rule if a group contracted with a hospital  
cannot come to terms with an insurer, the insurer might exercise 
its rights under the contract with the hospital to require that 
the group be de-credentialed. In such a situation, the com-
menter says, the hospital would have to replace a group of very 
highly qualified, highly trained physicians in order to care for its 
patients. The commenter predicts that adoption of proposed 
§3.3703(a)(4) would eventually cause disruption in patient care 
and the quality of care, for hospitals and, eventually, the state. 

A fifth commenter expresses concern that proposed 
§3.3703(a)(4) would create substantial access problems in 
Texas for facility-based physicians. The commenter says that 
while the provision would be permissive, an insurer would likely 
seek the provision with each negotiated hospital contract, giving 
it veto power over physician privileges at the hospital. In such a 
case, the commenter argues, all patients, including those not 
insured by that plan, would lose access to vetoed physicians. 
The commenter also notes that some groups would not be likely 
to split up their practice in order to achieve the safe harbor under 
proposed §3.3703(a)(4) because it would limit their ability to 
add physicians that have subspecialty training. The commenter 
says this could result in loss of specialization that would be bad 
for patients. Additionally, the commenter notes that most often 
doctors are not participants in 100 percent of the large plans in 
an area and expresses concern that doctors that do participate 
in every plan may be so broadly contracted because of a lack 
of work based upon the comparative quality of that physician. 

A sixth commenter remarks that if §3.3703(a)(4) is amended as 
proposed and if the insurers in this state require physicians to 
contract with every plan for hospital privileges, it would result in 
one of the largest provider groups in a major Texas city not hav-
ing any hospital staff privileges or being included in any medical 
staff, because the group has been out of contract with a major 
insurer and has been for two years. The commenter opines that 
this would create an access issue. 

A seventh commenter observes that while most of the rules are 
extraordinarily fair and are representative of the law’s intent to 
ensure adequate networks, the commenter has significant con-
cerns about the effects of proposed §3.3703(a)(4) on patient 
safety and patient access to health care. The commenter bases 
this concern on experience with a group’s attempt to become a 
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provider for a health plan. The commenter describes a situa-
tion where the group left a network due to a unilateral change in 
contract made by the plan and, over a period of years, made at-
tempts to re-enter the plan’s network out of concern for patients’ 
best interests, but was unable to due to refusal of the plan to 
communicate. The commenter says that there is a perception 
that it is easy for a large physician group to become a provider 
for a large health plan, as well as a perception that a failure to 
enter a network implies that the physician group is negotiating 
in bad faith. However, the commenter says, this is not always 
the case. The commenter says that if §3.3703(a)(4) is adopted 
as proposed, a health plan could delay contracting until physi-
cians lose their privileges and thus be positioned to determine 
the composition of the medical staff of every hospital with which it 
contracts. The commenter expresses concern that this will have 
a very negative impact on both patient safety and access to care. 

Finally, one of the commenters says that a provision such as pro-
posed §3.3703(a)(4) is necessary for addressing the exclusive 
privileges issue, given some of the other requirements within the 
rule proposal, and the commenter also acknowledges physician 
concerns with downstream contractual obligations and whether 
the appropriate way to address the behavioral issues of physi-
cians and hospitals is to specify contractual obligations required 
for inclusion in contracts with insurers. The commenter suggests 
that some areas are best regulated by means of a statute that 
directly governs the behavior of the person or entity in question, 
and the commenter questions how the Department will enforce 
downstream contracting obligations when the Department regu-
lates only the health plans. The commenter says that if a plan 
has a contractual requirement but the provider decides not to 
comply with it, the Department would be left with taking disci-
plinary action against the plan to try to enforce the underlying 
requirement or, as an alternative, requiring the insurer to use 
its clout to exercise the rights stated in the contract. The com-
menter expresses concern about requiring insurers to take such 
actions and warns that there is a cost to exercising clout at ev-
ery point. The commenter says that at some point a reasonable 
exchange and some matter of trust between providers and plans 
is necessary in undertaking contract negotiations, as well as a 
recognition by all parties of what circumstances the other parties 
are operating under. 

Agency Response: The Department acknowledges the multi-
tude of comments on a variety of issues made in regard to the 
proposed amendment. Based upon these comments, the De-
partment has determined that further consideration of the po-
tential effects of amendments to the existing prohibition is ap-
propriate and warranted and has, therefore, changed proposed 
§3.3703(a)(4). The Department is cognizant that individual and 
small group practices of physicians and practitioners may have 
little or no bargaining power in some situations. The Department 
has determined that it is possible that the proposed amendment 
to §3.3703(a)(4) could indirectly affect the staff membership or 
privileges of such individual and small group practices. The De-
partment has, therefore, retained the existing prohibition but pro-
vided additional clarification as to the scope of the prohibition. 

The Department declines to delete §3.3703(a)(4) altogether. 
The Department has received numerous comments regarding 
this section and has determined that the issue warrants ad-
ditional study. Accordingly, the Department has revised the 
language in §3.3703(a)(4) to delete the language that was 
added in the proposed rule, leaving intact the prohibition on 
contractual conditions but clarifying the scope of the prohibition 
by adding a statement that "this prohibition does not apply to 

practice conditions other than conditions of membership or 
privileges." 

The Department does not believe that the deletion of the pro-
posed language will make other provisions of the rule unachiev-
able for insurers. The deleted language would only have as-
sisted insurers with the requirements in the rule relating to net-
work adequacy in terms of facility-based physicians. Specifically, 
§3.3704(e) of the adopted rule requires that an adequate number 
of preferred providers be available and accessible to insureds. 
As noted herein, prior study by the Department indicates that 
"ninety percent of the total facility-based provider claims/visits 
reported by five of the largest preferred provider benefit plans  
(PPBPs)  . . . indicate  services  were delivered by in-network fa-
cility-based physicians." Report of the Health Network Adequacy 
Advisory Committee, January 2009 (Jan. 2009 Network Report) 
at 3, available at http://www.tdi.state.tx.us/reports/report5.html. 
Thus, deletion of the proposed language could have only poten-
tially helped insurers reduce the 10 percent average of out-of-
network claims by facility-based physicians. 

However, it is also worth noting the comment by the Texas Asso-
ciation of Health Plans attached to the Jan. 2009 Network Re-
port, that the occurrence of out-of-network claims is often due 
to provider groups with exclusive contracts that are unwilling to 
contract at reasonable rates. Under the portion of the adopted 
rule regarding the waiver of network requirements in §3.3707, an 
insurer could potentially receive a waiver if a provider group re-
fused to contract at reasonable rates. Thus, the Department dis-
agrees that deletion of the language in §3.3703(a)(4) will make 
compliance with the rule unachievable. Nevertheless, the De-
partment will continue to study the issue. 

Comment: Four commenters address support for the text in pro-
posed §3.3703(a)(4), but express disappointment in and oppo-
sition to the fact that the prohibition continued from prior law in 
proposed §3.3703(a)(4) expires after June 1,2014, for groups of 
15 or more providers and after June 1, 2016, for groups of seven 
to 14 providers. 

One of the commenters asserts that allowing the requirement 
to expire does nothing to address the overall concerns and will 
put hospitals in the position of granting privileges first on con-
tracting status rather than clinical competence. In addition, that 
commenter says, removal of the prohibition will create an envi-
ronment where hospitals will be required to force physicians into 
contracting arrangements. 

A second commenter observes that the proposed rule provides 
that when a new group obtains privileges at a hospital, the pro-
hibition will temporarily apply for three years, but states that this 
change will not address patient safety concerns. The second 
commenter also asserts that including a date on which the pro-
vision ends effectively negates the provision because, due to the 
difficulties insurers and providers have in contracting, hospitals 
will insist that any new contracted groups be preferred providers, 
as if the three-year grace period never existed. The commenter 
anticipates that the provision will insert into the hospital deci-
sion-making process an economic factor to the detriment of pa-
tient safety, and the commenter predicts that hospitals will be 
forced to choose physician groups first based on the preferred 
provider status of the groups, then, secondarily, on such impor-
tant measures of safety, competence, and efficiency. The sec-
ond commenter says that the issue of preferred provider status 
of facility-based physicians is more properly addressed at pro-
posed §3.3705(l), which requires insurers to provide informa-
tion to consumers so that they may determine if a hospital’s fa-
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cility-based physicians are preferred providers with the insurer. 
The commenter says that provision is the effective method to 
address the issue in accordance with the underlying purpose of 
the rules to create transparency and provide information to con-
sumers so that they can make effective, informed choices, as 
opposed to creating a requirement that forces hospitals to co-
erce physicians into contracts with insurers, harming their own 
credentialing and patient safety efforts in the process. 

A third commenter asserts that, as proposed, the provision may 
be very detrimental to emergency department care in Texas for 
many reasons, and that phasing out the prohibition will cause 
hospitals to capitulate to financial pressures to prioritize eco-
nomic alignment over patient quality of care; give health plans an 
advantage over physician groups, allowing them to impose low 
and unfair rates and use a "take it or leave it" negotiating posture; 
cause hospital/physician conflicts at a time when unity is needed 
to address national health reform and budget issues; drive qual-
ified physicians away from Texas and slow down the recruitment 
of new providers in the state; and cause significant confusion in 
the statewide administration of payor network membership by 
hundreds of individual providers who work in multiple in- and 
out-of-network hospitals across the state. The commenter con-
cludes by saying that phasing out the prohibition will cause a 
protracted, expensive, and unnecessary drain on both state and 
provider resources due to the inevitable legal challenges that 
will follow the implementation of this policy, due to its dubious 
legality, and requests that the Department delete the proposed 
amendment to §3.3703(a)(4) and retain the current prohibitory 
language that has been in place for decades. 

A fourth commenter urges the Department to review: (1) the 
foundation of the current regulatory prohibition; (2) whether there 
is  a  true need to depart from the current prohibition; and (3) the 
potential consequences of removing or modifying the prohibition, 
as related to patient care and patient access to care. The com-
menter says that the current prohibition should be retained, not-
ing that it has a public policy basis that has been in existence for 
over 15 years and citing a Department adoption order from 1995 
that it says addresses such basis. The commenter says that the 
public policy foundation for the prohibition is especially pressing 
now because of increasing attempts by lay persons to relegate 
quality of care to a secondary consideration status in favor of 
business concerns and the current physician shortage in Texas. 

The fourth commenter argues that there is no demonstrated 
need or proper justification for removal or modification of the 
prohibition, and questions why the provision is proposed to be 
phased out, given the Department’s historical stance on the 
issue. The commenter posits that there are only two possible 
reasons for phasing out the provision: either to aid insurers in 
satisfying network adequacy requirements under HB 2256 and 
the proposed rules or in an attempt to decrease the burden 
on patients related to unanticipated out-of-network charges 
from facility-based physicians. The fourth commenter says that 
the first reason is based on a flawed argument in that neither 
HB 2256 nor the proposed rules place too high of a burden 
on insurers and because both the law and the proposed rules 
accommodate insurer compliance concerns through the cre-
ation of a waiver process. The commenter says that the waiver 
process addresses any concern regarding meeting the network 
adequacy requirements without disturbing or manipulating mar-
ket forces, thus there is no need to phase out the prohibition. 

The fourth commenter says that the second possible basis could 
be based on stakeholder argument that requiring hospitals that 

grant exclusive privileges to provider groups to also require that 
those groups contract with the same health plans as the hos-
pital could provide a legislative solution to balance billing, but 
that instead of adopting that solution the legislature chose to 
address the issue through the adoption of HB 2256, which fo-
cuses on adequate networks in local markets, dispute resolution, 
and transparency. The commenter says that HB 2256 offers a 
clear remedy to patients who receive unanticipated out-of-net-
work charges through its mediation process, thus there is no 
need to phase out, delete, or modify the provision, and that fur-
ther, it would be improper for the prohibition to be deleted due to 
inconsistency with the framework established by the legislature. 
The commenter also asserts that removing the prohibition may 
negatively impact patient care and access to care. 

The fourth commenter also questions why removal of the prohi-
bition is so desired by insurers, noting that in informal draft rules 
the Department explained that the prohibition was to be deleted 
in order to promote contracting flexibility. The commenter ques-
tions this reason, asserting that removal of the prohibition would 
result in little flexibility remaining in contracting for hospitals or 
physicians. The commenter asserts that insurers would routinely 
insert into their contracts with hospitals a requirement that med-
ical staff privileges be conditioned on preferred provider status 
because removal of the provision would increase insurers lever-
age and bargaining power and allow them to force physicians to 
take whatever contract terms are offered. 

The fourth commenter argues that if the prohibition is weakened 
or removed, there will be a shift in hospital credentialing so that 
staff privileges are based on a physician’s contract status rather 
than clinical skills. The commenter argues that this break in tradi-
tion quality-driven credentialing criteria may fracture the system 
and result in a sacrifice of quality-of-care concerns for the sake 
of network status and patient access to care. The commenter 
explains that access to care could be compromised if an area 
has only one hospital and physicians choose to leave the area 
rather than submit to an onerous contract with it, something that 
would not further the goal of network adequacy. 

The fourth commenter also suggests that departing from the pro-
hibition might have additional unintended consequences, and 
asks the Department to consider the following questions: (i) If a 
physician is dropped from a plan, does that mean hospital staff 
privileges are also terminated? (ii) How do contracting provi-
sions affect hospital staff bylaws that require due process be-
fore privileges can be removed? (iii) How do contracting provi-
sions affect patient continuity of care? (iv) What happens when 
an insurer decides it has sufficient physicians in its network and 
does not want any additional physicians? (v) Does an insurer 
or hospital breach its agreement when the insurer closes its net-
work? (vi) How does a limit placed upon physician members 
in the network by an insurer affect a hospital staff development 
plan? (vii) If some physicians are required to be contracted and 
some are not, is the reason for deleting the rule terminally under-
mined? (viii) If multiple insurers have agreements with hospitals 
that tie medical staff privileges to preferred provider status, how 
can physicians obtain knowledge of all the various contracts? 
(ix) Will physicians lose medical staff privileges merely for failing 
to sign with one of the many insurers with whom a hospital has 
such contractual provisions? 

The fourth commenter also argues that phasing out the prohibi-
tion will promote activity that may violate state and federal an-
titrust laws, suggesting that removal of the prohibition will start a 
process that will cause an already consolidated market to consol-
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idate even further, thereby limiting competition by permitting and 
encouraging insurers and hospitals to work together to restrain 
free market activities of physicians by forcing them to accept dis-
counted or reduced fees for the benefit of insurers. The com-
menter says that removal of the prohibition creates the appear-
ance that the Department tacitly approves of contract clauses 
that allow an insurer to piggyback on a hospital’s leverage to 
create contracts of adhesion and encourages insurers and hos-
pitals to act in opposition of state and federal antitrust laws. The 
commenter explains that the Texas Free Enterprise and Antitrust 
Act of 1983 and the federal Sherman Act prohibit actions that re-
strain trade and commerce and suggests that the Department 
take such concerns into consideration. 

The fourth commenter also states that the proposed phase-out 
is inadvisable because there is no compelling or demonstrated 
need for removal of the prohibition as applied to physicians in 
groups of any size. 

The fourth commenter says that all the commenter’s concerns 
exist regardless of the timeframe of any modification or removal 
of the prohibition. The commenter expresses appreciation for 
the Department’s efforts to avoid market disruption by propos-
ing a partial phase-out on a staggered time frame, but contends 
that there is no date in the future when it would be appropriate 
for economic matters to take precedence over quality in creden-
tialing or patient access to care, meaning that it is imperative to 
retain the current regulatory prohibition in full effect and without 
modification. 

Agency Response: The Department appreciates the support-
ive comment from the commenters. However, multiple com-
ments were made in regard to proposed §3.3703(a)(4), rais-
ing a multitude of issues, as noted herein, and the Department 
has determined that these issue warrant additional study. Ac-
cordingly, the Department has revised §3.3703(a)(4) to delete 
the proposed amendment, retaining the existing prohibition on 
contractual conditions but clarifying the scope of the prohibition 
by adding a statement that "this prohibition does not apply to 
practice conditions other than conditions of membership or priv-
ileges." 

Comment: A commenter addresses direct physician involve-
ment in negotiating insurance contracts. The commenter notes 
that it is common for health plans to use secondary or rental 
networks for hospital-based physicians not otherwise in-net-
work, which means that even if a physician is not in-network, a 
patient will not necessarily be balance billed. The commenter 
says that it is necessary for physicians to negotiate, because 
some insurance companies try to pay well below market rates, 
but that physicians notify hospital CEOs of negotiations with 
insurance companies. The commenter also says that physician 
groups have an incentive to ensure that patients are not affected 
by the negotiation process and will work with patients if there is 
a balance bill. The commenter posits that the market already 
takes care of issues related to physician negotiations in that 
if physicians were to aggressively balance bill patients, then 
patients would complain to the surgeons and hospital CEOs, 
and physicians would be forced to work out terms more quickly. 

The commenter says that the physician’s ability to negotiate is 
important, because if parallel contracting requirements were im-
posed on physicians on the front end of the process as a matter 
of economic credentialing, parties would never have incentive to 
negotiate. As it is, the commenter asserts, physicians do negoti-
ate to address complaints internally, using the mediation process 

available to patients as noted on balance bills pursuant to HB 
2256. 

Agency Response: The Department appreciates the support-
ive comment from the commenters. However, multiple com-
ments were made in regard to proposed §3.3703(a)(4), rais-
ing a multitude of issues, as noted herein, and the Department 
has determined that these issue warrant additional study. Ac-
cordingly, the Department has revised §3.3703(a)(4) to delete 
the proposed amendment, retaining the existing prohibition on 
contractual conditions but clarifying the scope of the prohibition 
by adding a statement that "this prohibition does not apply to 
practice conditions other than conditions of membership or priv-
ileges." 

Section 3.3703(a)(23), (24), and (26). 

Comment: A commenter suggests that the term "physician’s 
customary fees" in §3.3703(a)(26)(B) should be changed to 
"billed charges" because there is no customary fee for any 
particular procedure. The commenter recommends that TDI 
use the definition supplied in the prompt pay section of the 
Insurance Code and change the language to require disclosure 
of the method of calculating fees for care. 

Agency Response: The Department disagrees that this changes 
is necessary because the term "physician’s customary fees" is 
not used in §3.3703(a)(26)(B). However, based on other com-
ments as described herein, the Department has deleted the pro-
posed language in §3.3703(a)(26)(B) relating to required disclo-
sure of billed charges and participation in surveys. 

Comment: A commenter suggests that for anesthesia fees, 
the disclosure should include time and complexity components 
based on a patient’s condition and other factors. 

Agency Response: Based on other comments as described 
herein, the Department has deleted the proposed language 
in §3.3703(a)(26)(B) relating to required disclosure of billed 
charges and participation in surveys. Changes to the coding of 
the requirements for disclosure of fees in §3.3703(a)(26)(B) are 
therefore unnecessary. 

Comment: A commenter expresses his general impression that 
a contract between the hospital and the facility-based physician 
really is more focused on the services that are going to be pro-
vided by that physician group. The commenter says that a lot of 
hospital-based physicians have administrative responsibilities, 
such as making sure that service is covered, considering how 
many doctors will be available, and determining whether a ser-
vice is anesthesiology or pathology. Depending on the type of 
services, contracts will deal with how doctors are compensated, 
particularly for uncompensated care patients, quality require-
ments, and other things. However, the commenter expresses a 
lack of knowledge regarding whether contracts address the rela-
tionship between doctors and the health plans. For this reason 
the commenter opines that indirect contracting requirements to 
require facility-based physicians to make certain disclosures to 
the public or to the Department would be a significant change 
in how hospitals traditionally contract. Hospitals would have to 
amend contracts in order to impose such requirements. 

The commenter opines that the role of hospitals in contracting 
is: (i) to ensure equality in providing services; (ii) to ensure that 
different specialties are available 24 hours per day, seven days 
per week; (iii) to ensure that doctors provide high quality ser-
vices to the patients that arrive; (iv) to ensure doctors provide 
uncompensated care; and (v) to ensure the provision of admin-
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istrative oversight to make sure that department is running well 
within the hospital. The commenter states that while the con-
tracting of physicians with health plans is an issue, it’s probably 
lower in priority for the hospital than such concerns. 

The commenter states a general impression that, while physi-
cians may be subject to general requirements to report infor-
mation  concerned with health care service delivery and to com-
ply with state or federal law, contracts between hospitals and 
physicians are generally unlikely to include requirements for re-
sponses to Department or hospital inquiries. 

Agency Response: The Department appreciates the comments 
and has deleted proposed §3.3703(a)(26)(B) in response to this 
comment concerning the administrative burden associated with 
implementation of downstream contracting requirements and in 
response to other comments as described herein. 

Comment: Four commenters raise concerns about the burdens 
§3.3703(a)(23) will impose on providers and patients and assert 
that it is unreasonable and unnecessary. 

One commenter says that the proposed provision would require 
referring physicians to investigate the contractual arrangements 
of other health care providers to whom a patient is to be referred. 
The commenter says that this requirement is unnecessary and 
would be best left to the insurance carriers and their insureds. A 
second commenter echoes this sentiment, noting that it is diffi-
cult or impossible for a referring physician to know with certainty 
whether the provider to which a patient wishes to be referred is or 
is not a participant in a health plan’s network. The second com-
menter says that this difficulty exists because an insurer typically 
has hundreds of providers in its network, but that the network sta-
tus of those providers may change from one month to the next 
and may not be the same with respect to all of the insurer’s prod-
uct lines. 

A second commenter also asserts that proposed §3.3703(a)(23) 
is unnecessary and questions the benefit it would provide 
to health plans or insureds, asserting that existing preferred 
provider agreements almost uniformly require preferred 
providers to make referrals within the network and because 
the Texas Occupations Code §102.001 and §102.006 already 
require notification to patients of a physician’s financial inter-
est in a facility to which the physician makes referrals. The 
commenter also says that proposed §3.3703(a)(23) is unduly 
burdensome in requiring practitioners to produce and deliver to 
patients an extra form unrelated to actual care when health care 
providers already face a tremendous daily regulatory and com-
pliance burden. The commenter adds that a form concerning 
out-of-network referrals is already being used by one insurer. 
The commenter opines that use of the form would have a chilling 
effect on an insured’s ability to access out-of-network benefits 
because it includes 13 items of information to be addressed or 
signed by the provider and patient and prominently provides the 
800 number for the plan’s "Special Investigations" hotline. The 
commenter says the overall effect of the form is to intimidate 
both the referring physician and the patient against the selection 
of an out-of-network provider. 

The second commenter requests that, if adopted, 
§3.3703(a)(23)(A) clarify that a health plan may not require 
an actual written, signed consent from the patient or referring 
physician to evidence the disclosure because the additional 
recordkeeping would be onerous and burdensome, and such 
a requirement is being used by one health plan to intimidate 
and restrict the patient’s freedom of choice of provider. The 

commenter also asserts that a requirement for signed consent 
would violate existing §3.3704, which provides that "a preferred 
provider benefit plan shall not be considered unjust under the 
Insurance Code Article 3.42, or unfair discrimination under 
the Insurance Code Articles 21.21-6 or 21.21-8, or to violate 
Articles 3.70-2(B) or 21.52 of the Insurance  Code  . . . provided  
that  . . . the  rights  of  an  insured  to  exercise  full  freedom  
of choice in the selection of a physician or provider are not 
restricted by the insurer." 

A third commenter points out that the referring physician does 
not play a role in building a managed care plan’s network, and 
says that the burden of educating patients about their network 
options would interfere with the physician’s primary duty of prac-
ticing medicine. The commenter says it is unreasonable to as-
sume that a physician would have the time necessary to keep up 
with the constantly changing networks of several different man-
aged care plans. 

A fourth commenter says that one carrier has already im-
plemented a process similar to the requirement of proposed 
§3.3703(a)(23), and it negatively affected the delivery of care 
to patients due to incredibly burdensome administrative poli-
cies that delayed necessary medical care from the physician 
identified by the referring physician as to the best to provide the 
necessary care. The commenter said that an express grant of 
permission by the Department for such referral policies would 
cause such provisions to proliferate. The commenter also 
asserts that very stringent referral policies have the potential to 
restrict a patient’s full freedom of choice under Texas Admin-
istrative Code §3.3704(7) and to run afoul Texas’ gag clause 
prohibition in the Texas Insurance Code. 

Additionally, the fourth commenter states that imposing a re-
quirement on a physician to provide referral information may im-
pair the insured’s detrimental reliance claim and fails to acknowl-
edge the role of the patient in the referral process. The com-
menter says that the physician is not in charge of the network 
and has no control over the network’s composition and that the 
insurer, not the physician, is responsible for the accuracy and 
timeliness of the provider list. The commenter says the Depart-
ment appears to implicitly acknowledge this fact by creating a 
remedy in §3.3705(k) for patients who detrimentally rely upon 
an insurer’s representation in the insurer’s provider directory or 
on the insurer’s website regarding the preferred provider status 
of a physician. The commenter says that pursuant to this pro-
vision, a claim for services rendered by a nonpreferred provider 
must be paid by the insurer at the applicable preferred benefit 
coinsurance percentage if a patient detrimentally relies on the 
insurer’s representation. 

The fourth commenter argues that inserting the physician 
into the process as would be permitted under proposed 
§3.3703(a)(23)(A) may serve to defeat the remedy provided 
in §3.3705(k) by giving insurers the ability to argue that a 
patient relied on a physician’s representation rather than the 
insurer’s provider directory or website. The commenter argues 
that inserting a physician into a process that is really an in-
surer/insured issue merely increases the margin for error and 
narrows the circumstances for a patient to seek remedy under 
proposed §3.3705(k). Additionally, the commenter asserts, the 
role of consumer involvement in the referral process and in 
determining a physician’s in or out-of-network status should 
not be overlooked or downplayed. The commenter says that 
a patient should always be encouraged and required to be 
involved in his or her own health care and that §3.3703(a)(23) 
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should impose a duty on the patient to review the insurer’s 
provider directory or website, thereby imposing the duty on the 
person who is capable of utilizing the remedy of §3.3705(k), 
namely the patient. 

The fourth commenter acknowledges that the physician can fa-
cilitate a patient in the pursuit of information regarding a referred 
physician’s preferred provider status by directing the patient to 
the insurers online provider directory or website. The commenter 
states that such an approach properly recognizes the roles of all 
parties (patient, insurer, and physician) and requires appropriate 
action by each. 

The fourth commenter expresses appreciation for the Depart-
ment’s incorporation of prior recommendations that emergency 
situations be excepted from the referral requirement of proposed 
§3.3703(a)(23). The commenter expresses concern, however, 
that the provision is broadly drafted and provides significant lee-
way to insurers seeking to impose referral disclosure require-
ments on physicians in general, without regard to whether the 
provider is facility-based. The commenter says that no clear pa-
rameters are provided and argues that with the permissive lan-
guage of the rule, insurers may seek to impose very stringent 
requirements on physicians, thereby creating barriers to refer-
ral. The commenter asserts that any such provisions concerning 
notification should not be permitted to include a requirement for 
a physician to obtain patient signatures, make telephone notifi-
cations or introduce administrative burdens that would inhibit a 
patient’s freedom of choice of provider or interrupt or delay care. 

The fourth commenter asserts that the intent of the provision 
to offer patients proper notice can be better achieved without 
risking the addition of unnecessary administrative burdens. The 
commenter notes that the Department has attempted to address 
patient care and freedom of choice concerns by including ex-
ception language in §3.3703(a)(24). However, the commenter 
opines, the current exception provides little guidance to insurers 
or physicians regarding impermissible contract provisions and 
is, therefore, not  sufficient to prevent insurer abuse or to safe-
guard patient care and patient choice. The commenter says that 
without additional guidance, very stringent and burdensome re-
ferral policies will likely be imposed to the detriment of patients. 
The commenter therefore recommends that the Department pro-
vide more prescriptive language to ensure that patient care and 
choice are paramount and that patients are actively involved in 
their referral selections. The commenter recommends that the 
Department delete proposed §3.3703(a)(23) and (a)(24) and re-
place the language with the following: 

"(23) In the case of a referral by a physician or provider who is 
a preferred provider to another physician or provider, a contract 
between an insurer and a preferred provider other than an insti-
tutional provider may provide that a physician or provider direct 
an insured to the insurer’s online provider directory, Internet por-
tal or website as required under §3.3705(e). The contract may 
not require the physician to obtain a patient signature, make tele-
phone or Internet notifications to the carrier, or introduce other 
administrative burdens that, directly or indirectly, delay medi-
cally necessary care or limit access to non-network physicians 
or providers." 

The fourth commenter says that use of this alternative language 
will enable a patient to assert detrimental reliance claims based 
on inaccuracies in an insurer’s information that may occur if the 
insurer’s provider listing is not current; thereby allowing the in-
sured to receive the benefit of in network coverage as provided 
in §3.3705(k). 

Agency Response: The Department declines to make the re-
quested change. The Department believes that it is important 
to clarify the ability of insurers to negotiate contractual arrange-
ments with providers relating to referrals. Consumers are some-
times not aware when they are referred outside of a network, and 
providers have complained to the Department that they disagree 
with methods insurers have utilized to advise consumers when 
they are referred outside of the network. The Department agrees 
that the patient has a role in determining the status of physicians 
and providers as preferred or nonpreferred providers, and it is 
the Department’s position that permitting insurers to include con-
tract provisions such as the notice requirement in §3.3703(a)(23) 
will aid the patient in making an informed choice. 

The Department disagrees that §3.3703(a)(23) requires a 
referring physician to investigate contractual arrangements of 
other providers with the insurer. The adopted rule is permissive 
and permits the insurer and physician to reach agreement on 
whether, and how, to provide relevant information to insureds. 
The Department anticipates that an insurer electing to use such 
a contractual provision would additionally provide a means 
to its preferred providers for determining the status of other 
physicians or providers as a network participant. 

Under the adopted rule, insurers will have a better understanding 
of the limitations they will be subject to. The Department clarifies 
that §3.3703(a)(23) does not authorize an insurer to use contract 
provisions concerning disclosures related to referrals that are 
designed to circumvent the requirements of the Insurance Code 
§1301.067 or any other requirement of the law. 

The Department also clarifies that §3.3703(a)(23) does not re-
quire the production and delivery of a form by physicians or 
providers. Section 3.3703(a)(23) merely clarifies the Depart-
ment’s position concerning whether the existence of such con-
tractual provisions is generally permitted. The Department ac-
knowledges that some insurers that include provisions such as 
those described in §3.3703(a)(23) may require the use of a form 
as a means of determining compliance with such requirements. 

Additionally, the Department anticipates that some physicians or 
providers may use forms to document such disclosures. Such 
decisions will be up to the market participants, and physicians 
and providers will have the ability to decline to contract with in-
surers whose demands are burdensome. The Department de-
clines to adopt more prescriptive requirements concerning the 
scope of contract provisions as permitted under §3.3703(a) in or-
der to permit flexibility for insurers, physicians, and providers in 
the contracting process. Notwithstanding §3.3703(a)(23), how-
ever, the Department will have the ability to review insurers’ re-
quirements to determine if they meet the limitations set forth in 
the rule or are being used in a manner inconsistent with any other 
provisions of the  law.  

The Department also clarifies that §3.3703(a)(23) states the De-
partment’s position that it is generally permitted for a preferred 
provider contract to require a referring physician or provider to 
disclose the status of a physician or provider to whom an in-
sured is being referred as a preferred or nonpreferred provider. 
Such disclosures may be particularly important if there is a large 
difference in the  preferred benefit payable for services provided 
within the network and the basic benefit payable for the same 
services provided out-of-network. The Department clarifies that 
§3.3703(a)(23) is not limited in application to facility-based physi-
cians. However, §3.3703(a)(24) does specify that contracting 
provisions concerning referrals to nonpreferred providers are re-
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quired to allow for exceptions for emergency care and as neces-
sary to avoid interruption or delay of medically necessary care. 

The Department agrees that access to out-of-network benefits 
is an important feature of preferred provider benefit plans and 
clarifies that §3.3703(a)(23) is not intended to imply that referral 
to a nonpreferred provider is prohibited under the subchapter. 
The Department has addressed this concern in §3.3703(a)(24), 
which provides in part that a contract provision requiring notice 
as specified in paragraph (23)(A) may not limit access to non-
preferred providers. 

The Department does not believe that the adopted rule will 
detrimentally impact an insureds’ reliance on the insurer’s 
provider listings. If a provider is actually out-of-network, con-
trary to the insurer’s provider listing, then correct information 
regarding provider status from the referring provider is beneficial 
information to the insured. The Department believes that it 
will generally be more advantageous to the insured to have 
accurate  information on which  to  base  a decision of whether  
to seek services out-of-network and be subject to potential 
balance billing. If both the provider listing and the referring 
provider incorrectly state that a provider is a preferred provider, 
then adopted §3.3705(k) would require that the insurer pay 
the claim at the in-network coinsurance percentage if all other 
requirements of the subsection were also met. 

Section 3.3703(a)(23) does not permit an insurer to require the 
use of forms that are deceptive in nature or that may mislead 
an insured as to the insured’s right to access basic level bene-
fits. The Department will monitor to determine whether additional 
rulemaking concerning the use of such contract requirements is 
necessary. 

Comment: Three commenters raise concerns about the impact 
proposed §3.3703(a)(23) could have on patient welfare. 

One commenter asserts that proposed §3.3703 would require a 
referring physician to disclose to the  insured when a physician,  
provider, or facility to which the insured is being referred is not 
a preferred provider. The commenter asserts that this provision 
could interfere with the physician’s independent medical judg-
ment, and says that the network status of a provider or facility 
should not stand in the way of a patient accessing the most suit-
able treatment options. 

A second commenter says that the notification requirement 
described in §3.3703(a)(23) could interfere with the pa-
tient-physician relationship as prohibited under the Insurance 
Code §1301.067. The commenter argues that §1301.067 
prohibits an insurer from imposing, as a condition in a preferred 
provider contract, any restriction on the ability of a physician to 
discuss or communicate with a patient information regarding the 
patient’s health care, including the patient’s medical condition or 
treatment options, or regarding the provisions, terms, or require-
ments of the health insurance policy. The commenter says that 
health plans would implement the provision in a way that would 
discourage physicians from referring or patients from selecting 
an out-of-network provider. The commenter requests that, if 
adopted, §3.3703(a)(23) clarify that a contractual provision as 
described in §3.3703(a)(23) may not have the effect of violating 
existing provisions of the Insurance Code. 

A third commenter says that a doctor’s first concern in making a 
referral is the patient’s medical welfare. The commenter agrees 
that undue financial burden on a patient should be avoided, but 
asserts that sometimes a medical condition will override that 
need. The commenter says that proposed §3.3703(a)(23)(A) ex-

pressly permits an insurer and a preferred provider (other than 
an institutional provider) to enter into a contract containing a pro-
vision that requires the referring physician or provider to disclose 
to the insured, if applicable, that the physician, provider, or facility 
to whom the insured is being referred is not a preferred provider. 
The commenter expresses opposition to the provision because 
requiring a physician to provide such information poses opera-
tional challenges that may delay medically necessary care and 
limit access to non-preferred providers. The commenter says 
that delays would be likely, despite the vague requirements in 
§3.3703(a)(24) that "a contract provision that requires notice as 
specified in paragraph (23)(A) of this subsection is required to 
allow for exceptions for emergency care and as necessary to 
avoid interruption or delay of medically necessary care and may 
not limit access to non-preferred providers." 

Agency Response: The Department declines to make the sug-
gested change. The Department believes that it is possible for 
preferred providers and insurers to develop procedures that pro-
vide an insured with information about the network status of a 
provider they are referred to without interfering with the physi-
cian’s independent medical judgment, treatment options, or the 
relationship between the physician and the insured. The Depart-
ment intends to monitor complaints on these issues closely to in-
sure that insurers do not violate the Insurance Code §1301.067. 
Section 3.3703(a)(23) does not authorize an insurer to use con-
tract provisions concerning disclosures related to referrals that 
are designed to circumvent the requirements of the Insurance 
Code §1301.067 or any other requirement of the law. 

Comment: A commenter asserts that it is an unfair practice un-
der the Insurance Code §541.060 for an insurer to "misrepre-
sent[] to a claimant a material fact or policy provision relating to 
coverage. . ." The commenter also argues that there are several 
examples of violations related to misrepresentation of a policy 
that arise under the Insurance Code §541.061 and cites them: 
"[i]t is an unfair method of competition or an unfair or deceptive 
act or practice in the business of insurance to misrepresent an 
insurance policy by: (1) making an untrue statement of mate-
rial fact; (2) failing to state a material fact necessary to make 
other statements made not misleading, considering the circum-
stances under which the statements were made; (3) making a 
statement in a manner that would mislead a reasonably prudent 
person to a false conclusion of a material fact; and (4) making 
a material misstatement of law." The commenter urges that, if 
adopted, §3.3703(a)(23) should be revised such that insurers 
may not require notification  in  such a format as to lead a reason-
ably prudent policyholder to conclude that referrals to out-of-net-
work providers are illegal, fraudulent, or not covered. 

Agency Response: The Department clarifies its position that 
§3.3703(a)(23) does not authorize an insurer to use contract pro-
visions concerning disclosures related to referrals that are de-
signed to circumvent the requirements of the Insurance Code 
§541.060, §541.061, or any other requirement of the law. The 
Department disagrees that revision to §3.3703(a)(23) is neces-
sary because provisions such as the Insurance Code §541.060 
and §541.061 already clearly prohibit unfair or deceptive acts or 
practices that would mislead an insured concerning rights to ac-
cess care from nonpreferred providers. 

Comment: A commenter expresses support for proposed 
§3.3703(a)(23), describing it as a permissive provision that 
affords a measure of protection for consumers. 

Agency Response: The Department appreciates the statement 
of support. 
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Comment: A commenter expresses support for the goal of in-
creased transparency for hospital-based providers, but asserts 
that requirements such as §3.3703(a)(25) and (a)(26) should 
stem from statutory requirements concerning providers rather 
than contractual obligations imposed upon health plans. The 
commenter expresses uncertainty as to how such a requirement 
can be enforced, as the Department’s authority would only ex-
tend to disciplinary action against a health plan. The commenter 
further asserts that the requirement could have the unintended 
result of providers leaving networks. The commenter recom-
mends that the Department delete this section and instead study 
the idea of a centralized database that facility-based physician 
groups, hospitals, and health plans could all utilize to determine 
the contract status of parties. 

Agency Response: The Department agrees that its authority for 
enforcement of §3.3703(a)(25) and (26) rests with regulation of 
the insurer. However, it is the Department’s belief that a pre-
ferred provider will likely want to comply with contractual require-
ments concerning the refund of overpayments to an insured be-
cause it is a requirement of the Insurance Code §1661.005. In-
clusion of such a requirement in preferred provider contracts will 
reinforce this existing obligation. 

With respect to §3.3703(a)(26)(A), adopted as §3.3703(a)(26), it 
is the Department’s position that insurers marketing a preferred 
provider benefit plan need to actively monitor the status of the 
network for compliance with the network adequacy requirements 
established in §3.3704(e) and that the contractual requirement in 
§3.3703(a)(26) is a necessary means of monitoring the network 
adequacy of facility-based physicians at preferred provider facil-
ities. The Department therefore disagrees that §3.3703(a)(26) 
should be deleted. The Department will monitor implementation 
of this requirement and continue to assess whether different or 
additional means of identifying gaps in the network adequacy of 
facility-based physicians, including a centralized database, are 
necessary or appropriate. 

The Department agrees that §3.3703(a)(26)(B) could place un-
necessary strain on the contracting process between insurers 
and preferred providers. The Department has, therefore, deleted 
§3.3703(a)(26)(B) in response to this and other comments as de-
scribed herein. 

Section 3.3703(a)(26). 

Comment: A commenter notes that proposed §3.3703(a)(26)(A) 
requires that a contract between an insurer and a facility must 
require the facility to notify the insurer if there is a termination of 
the contract between the hospital and facility-based physicians. 
The commenter says that the intent of the provisions appears to 
be to ensure notice to an insurer that there might be a change 
in the physician group that is providing service in that particular 
facility. However, the commenter says, health plans do not al-
ways know which hospitals the facility-based doctors are work-
ing at and hospitals do not always know which health plans those 
doctors are under contract with. The commenter notes that fa-
cility-based physicians are not employees of the facility. 

The commenter says that, as a practical matter, a hospital likely 
would notify all the plans it is under contract with of any changes 
in contracts with facility-based physicians, regardless of whether 
the physicians were under contract with the health plan. The 
commenter says that such a result would help the health plan 
to understand that there has been a change, but the commenter 
states that such result may not be consistent with the rule lan-
guage. 

The commenter also says that in order to comply with this 
as a contractual requirement, a hospital would be required 
to constantly monitor the contractual relationships between 
facility-based physicians and insurers and create a process to 
assure that insurers are timely notified of any contract termi-
nation with facility-based physicians. The commenter asserts 
that such a monitoring and notification process would increase 
administrative costs for the hospital. The commenter also notes 
that the requirement has only an indirect impact on an insurer’s 
network adequacy and, thus, lacks statutory authority. The 
commenter recommends that §3.3703(a)(26)(A) be deleted 
from the proposed rules. 

Agency Response: The Department declines to make the sug-
gested change. The Department believes that it is important to 
an insurer’s maintenance of an adequate network that it have 
knowledge when a facility-based physician group terminates its 
contract with a facility because this will in most cases mean that 
a new group will be contracting with the facility that the insurer 
will need to consider contracting with. As such, the requirement 
directly affects network adequacy and authorized under the In-
surance Code §§1301.0055, 1301.006, 1301.007, and 36.001. 
The Department clarifies that a general notice from a facility to all 
contracted insurers of any changes in physician group contracts 
would satisfy the requirements of §3.3703(a)(26)(A), adopted 
as §3.3703(a)(26), though insurers and facilities could agree to 
greater disclosures. Such a general notice would not entail sig-
nificant monitoring of contracts between physician groups and 
insurers and is not anticipated to impose significant administra-
tive costs to the facility. 

Comment: Regarding proposed §3.3703(a)(26)(B), a com-
menter says that requiring physician disclosure of fees and 
participation in surveys may ultimately put hospitals out-of-net-
work if physicians refuse to agree to make such disclosures. 
The commenter further asserts that such a requirement is 
inconsistent with legislation that instead requires physicians to 
provide information to the consumer, if they are out-of-network, 
concerning what the consumer’s financial exposure may be. 

Agency Response: The Department agrees that the adminis-
trative costs of compliance with proposed §3.3703(a)(26)(B) 
may potentially outweigh the potential benefits to consumers. 
Accordingly, the Department has eliminated this subparagraph 
from the adopted rule in response  to  this  and other  comments  
as described herein. 

Comment: Regarding proposed §3.3703(a)(26)(B), a com-
menter expresses support for the required disclosure to patients 
of the typical range of professional charges for facility-based 
physicians. However, the commenter notes that the rule only 
requires the disclosure of certain charges by facility-based 
physicians. The commenter recommends that instead proposed 
§3.3703(a)(26)(B) be clarified to require the disclosure of all 
health care services and supplies and that proposed §3.3712 
be deleted. 

Agency Response: The Department appreciates the supportive 
comment. However, based on other comments as described 
herein, the Department has determined to delete the proposed 
§3.3703(a)(26)(B) because the administrative costs of the provi-
sion appear to outweigh the potential benefits. The commenter’s 
suggestion to expand the required disclosures would appear to 
increase administrative costs, and the Department does not be-
lieve that the potential benefits would outweigh the costs at this 
time. Accordingly, the Department declines to make the sug-
gested change. 
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Comment: A commenter recommends that the Department 
replace the reference to "physician fees" contained within the 
content of proposed §3.3703(a)(26)(B)(ii) with "physician billed 
charges," so that the section would read as follows: 

"(ii) A provision of the contract must require facility-based physi-
cians to provide responsive information no more than annually to 
surveys of physician billed charges conducted by the department 
or by an academic institution conducting the survey on behalf of 
the department." 

The commenter says the recommended change is necessary to 
clarify that the Department is referring to the physician’s billed 
charges, not contract rates. Additionally, the commenter asserts 
that the change is necessary for consistency purposes, given 
the Department’s proposed adoption of a definition of "billed 
charges" under §3.3702(1) and the Department’s use of the 
"billed charges" terminology in proposed §3.3703(a)(26)(B)(i). 

Agency Response: Based on other comments as described 
herein, the Department has determined that it is most appro-
priate to delete the proposed §3.3703(a)(26)(B) because the 
administrative costs of the provision appear to outweigh the 
potential benefits. Accordingly, the Department does not make 
the suggested change. 

§3.3704(e) - Network requirements. 

Comment: A commenter states support of §3.3704, finding the 
criteria necessary for an adequate network to be reasonable and 
supported by the language of HB 2256. Another commenter 
agrees, stating that consumers should have access to an ade-
quate number of providers and that the Department should have 
authority to require corrective action plans when necessary. 

Agency Response: The Department appreciates the statements 
of support. The Department concurs that the Department has the 
authority to require corrective actions as necessary to ensure an 
adequate provider network for consumers pursuant to the Insur-
ance Code §§1301.005, 1301.0055, 1301.006, 1301.007, and 
36.001. 

Comment: A commenter observes that proposed §3.3704(e) 
establishes network adequacy standards for preferred provider 
benefit plans that are patterned after the standards established 
for HMOs and expresses support for the section. The com-
menter states that use of such similar standards is reasonable 
and appropriate for preferred provider networks. 

However, the commenter recommends that the Department 
modify §3.3704(e)(2) to address the adequacy of the number 
of facility-based physicians who have privileges at preferred 
provider hospitals. The commenter states that it makes sense 
for the rules to require networks to have facility-based physi-
cians reasonably available in all  service areas  because much  
of the legislative concern that prompted passage of HB 2256 
related to balance billing of patients by facility-based physi-
cians. Another commenter agrees that the rule should address 
adequate numbers of hospital-based physicians at preferred 
provider hospitals. 

Agency Response: The Department appreciates the statement 
of support. The Department, however, declines to modify 
§3.3704(e)(2) to specifically address the adequacy of the 
number of facility-based physicians who have privileges at 
preferred provider hospitals. Although the Department agrees 
that the legislature has looked at the issue of balance billing 
by facility-based physicians in passing legislation, the Depart-
ment considers §3.3704(e)(2) to include a requirement that an 

adequate number of facility-based physicians be reasonably 
available in all service areas of the preferred provider network. 
While there might be occasions when an insurer has an ade-
quate network while failing to have all facility-based physician 
classes contracted at all preferred provider hospitals in a service 
area, the Department will generally expect preferred providers 
to be available at preferred provider hospitals. The preferred 
provider listing information required in adopted §3.3705 of this 
rule will assist consumers to identify those facilities where there 
are gaps in the network. 

Comment: A commenter observes that proposed §3.3704 re-
quires an adequate network to "include an adequate number of 
preferred provider physicians who have admitting privileges at 
one or more preferred provider hospitals  located within  the  in-
surer’s designated service area to make any necessary hospi-
tal admissions." The commenter questions whether adequacy is 
determined based upon a specific facility or the overall service 
area, as well as whether there are any mitigating circumstances. 
The commenter opines that the measurement  should be based  
on whether insureds actually have access, rather than on a pre-
determined number of providers. 

The commenter also opines that the ability of insurers to meet the 
adequacy requirements is dependent upon adoption of some of 
the other provisions that have been proposed, such as whether 
insurers can get those physicians under contract to begin with, 
which the commenter asserts relates to the concern of exclusive 
privileges. The commenter says that to the extent such issues 
are not addressed, it is challenging for insurers to get some of 
those physicians into the network. 

The commenter states that with respect to HMO requirements, 
there is a different arrangement than for the preferred provider 
benefit plan side, because of the prepaid nature of services and 
the fact that an HMO limits out-of-network choices by defini-
tion. The commenter expresses comfort with existing network 
requirements for HMOs but is not sure how the requirements 
will work for preferred provider benefit plans.  

Agency Response: The Department agrees that §3.3704(e)(4) 
requires an adequate network to "include an adequate number 
of preferred provider physicians who have admitting privileges 
at one or more preferred provider hospitals located within the 
insurer’s designated service area to make any necessary hos-
pital admissions." The Department also agrees that network ad-
equacy measurements include consideration of whether or not 
the insureds actually have access to physicians and providers, a 
requirement specified in §3.3704(e)(2). While there might be oc-
casions when an insurer has an adequate network while failing 
to have all facility-based physician classes contracted at all pre-
ferred provider hospitals in a service area, the Department will 
generally expect preferred providers to be available at preferred 
provider hospitals. 

The Department has addressed the potential for mitigating 
circumstances in two ways. An insurer may apply for waiver 
from one or more network adequacy requirements if there is 
good cause based upon one or more of the criteria specified in 
§3.3707. Alternatively, an insurer may use an access plan as 
specified in §3.3709. 

The Department acknowledges that the insurer’s ability to meet 
adequacy requirements is dependent upon fair and reasonable 
contracts that incentivize physicians and providers to contract. 
Several of the contracting requirements that were proposed, 
such as facility-based physician disclosure of the typical range 
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of the physician’s billed charges in proposed §3.3703(a)(26)(B), 
have been removed in response to comments, including the 
comment that additional contracting requirements impede the 
contracting process. 

The Department appreciates the support for the HMO require-
ments for HMO plans, and believes the current network require-
ments will also work for preferred provider benefit plans without 
restricting the ability of an insured to seek care from nonpreferred 
providers if they so choose. 

Comment: Some commenters express disappointment that 
§3.3704(d) does not specifically address access to facility-based 
physicians that provide indigent care or care for uninsured 
individuals. The commenters assert that emergency depart-
ment physicians, in particular, provide a tremendous amount of 
indigent and uninsured care by accepting all patients regard-
less of their ability to pay. The commenters opine that giving 
emergency physicians the same consideration as hospitals that 
provide indigent and uninsured care would provide a wide-rang-
ing benefit to the "safety net" of care for the Texas public and 
better accomplish the purpose of the section to assist in the 
provision of indigent and uninsured care to the Texas public. 

Agency Response: The Department appreciates the service of 
the emergency department physicians in providing a "safety net" 
of care for the Texas public but declines to specifically address 
facility-based physicians in §3.3704(d). Section 3.3704(d) is a 
long-standing provision addressing the different types of hospi-
tals with which preferred provider plans may contract, and the 
stated purpose of the subsection is to afford insureds freedom of 
choice in the selection of institutional providers. Other sections 
of  the rule address  the availability of facility-based physicians. 

Specifically, new §3.3704(e)(2) requires preferred provider 
plans to have an adequate number of preferred providers avail-
able and accessible 24 hours a day, new §3.3704(e)(7) requires 
that emergency care be available and accessible 24 hours a 
day, and new §3.3706(a)(5) prohibits insurers from using selec-
tion standards that directly or indirectly exclude physicians or 
providers located where there is a population presenting a risk of 
greater than average claims or utilization or exclude physicians 
or providers because they treat populations with higher risks or 
utilization. The network adequacy standards, disclosures, and 
reporting adopted herein will permit much closer scrutiny of the 
types of issues raised by the commenter. The Department in-
tends to continue to monitor network adequacy issues following 
the adoption of these rules in order to determine if standards 
concerning the accessibility and availability of emergency room 
physicians should be addressed with greater specificity in the 
rule at a later date. 

Comment: Two commenters make separate comments on the 
individual provisions of the proposed rule but also jointly pro-
pose that the Department consider the adoption of a simpler 
version of the rules, agreed to by significant stakeholders, that 
would focus on the network requirements set out in §3.3704(e) 
of the proposed rules, along with the sections that relate to the 
annual report on network adequacy (§3.3709) and the respon-
sibility of an insurer to develop an access plan (§3.3710). The 
commenters include with their submitted comments a proposal 
containing these sections, and assert that such a proposal would 
meet the statutory requirement for the Department to adopt net-
work adequacy rules. To the extent that other issues are not ad-
dressed in the commenters’ proposal, the commenters express 
a willingness to have additional discussion on how those issues 
might be resolved. 

Agency Response: The Department appreciates the com-
menters’ proposal for network requirements and annual network 
adequacy reporting and their willingness to continue additional 
discussions. The Department has made a number of changes 
to the rule in response to comments, as discussed herein, and 
believes that it has substantially simplified the rule. Neverthe-
less, there are provisions of the adopted rule that the proposed 
substitute would delete that the Department believes are neces-
sary for adequate regulation of preferred provider benefit plan  
networks, as discussed herein. Accordingly, the Department 
declines to adopt the substitute proposal as submitted. The De-
partment intends to continue to monitor the market for additional 
changes that may be necessary to these rules, which, for the 
first time in Texas, provide detailed, substantive standards for 
network adequacy. The Department intends to continue to work 
with stakeholders to improve the rules over time. 

§3.3704(e)(2) - (4) and §3.3705(l)(2). 

Comment: A commenter states that the definition of an ade-
quate network under proposed §3.3704(e)(2) - (4) is based on 
the words adequate and sufficient, stating that the section calls 
for an "adequate" number of preferred providers available 24/7 in 
a service area; a "sufficient" number/types of preferred providers 
to ensure choice, access, and quality; and an "adequate" num-
ber of preferred provider physicians with admitting privileges at 
preferred provider hospitals in designated area. The commenter 
expresses concern that the use of terms like "adequate" and 
"sufficient" are subjective measures of adequacy to be judged by 
some internal process only known to the Department, that there 
are high expectations being placed on the facility to achieve a 90 
percent in-network designation for facility-based physicians, and 
that the use of the arbitrary 90 percent value anchors patients’ 
expectations around this value. 

The commenter also expresses concern that the difference in 
expectations between the insurer and facility-based provider 
places providers at a disadvantage when negotiating with insur-
ers and that there is no disclosure on the insurance web-site 
to demonstrate the level of out-of-network benefits. The com-
menter recommends a change to the insurer web site disclosure 
concerning network adequacy that eliminates the required list-
ing of facilities that achieve a 90 percent in network status and 
replaces it with specialty and facility in-network percentages, 
geographic in-network percentages, and geographic presenta-
tion of the out-of-network allowable. The commenter supports 
a requirement for disclosure, by facility and by specialty, on 
an insurer’s website of the percent of claims by total dollars 
that were processed as in-network with no judgment by the 
Department about what is or is not adequate, saying that the 
patient should make that determination. 

The commenter also supports a geographic area by geographic 
area and specialty by specialty disclosure on the insurer web-
site of the percent of claims by total dollars that were processed 
as in-network. Additionally, the commenter states its support for 
a web-based disclosure of the ratio of allowed charges to billed 
charges specialty by specialty for cases that are performed by 
out-of-network providers. The commenter states that the rec-
ommended alternative disclosures would empower patients to 
know which facilities have a high degree of in-network providers 
and which plans have a high degree of in-network providers in 
their geographic area, and that the alternative disclosures would 
also empower patients to know the value of those out-of-network 
benefits. 
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By way of example, the commenter cites the Department’s Study 
of Network Adequacy from SB 1731. The commenter references 
one plan that processed 95 percent of its claims as in-network at 
50 percent of billed charges, but paid out-of-network claims at 50 
percent of billed charges, and another plan that processed only 
78 percent of its claims as in-network, but paid out-of-network 
claims at about 94 percent of the billed charges. The commenter 
says that the first plan clearly has a much more adequate net-
work of providers, but that the second plan pays out-of-network 
benefits at much higher levels to the benefit of the  patient.  The  
commenter says that such information would be valuable to a 
patient, as it would allow the patient to make informed decisions 
about how premium dollars are spent. 

Agency Response: The Department appreciates the suggested 
language changes to subsections §3.3704(e)(2) - (4); how-
ever, the Department declines to make some of the requested 
changes. Much of the language used in §3.3704(e) regard-
ing sufficiency and adequacy comes from the similar health 
maintenance organization (HMO) network adequacy rule, found 
in 28 TAC §11.1607, a rule which dates back to 1998. The 
Department has not encountered significant problems with 
implementation and enforcement of the similarly worded HMO 
rule to date. The Department believes that the use of a similar 
standard will be beneficial to regulation through consistency in 
positions taken by the Department and compliance by insurers, 
some of which participate in both markets. The Department 
intends to continue to monitor this issue in order to determine 
whether greater specificity is necessary. 

The Department has changed the required disclosure in pro-
posed §3.3705(l)(2) of facilities at which more than 10 percent 
of claims filed by facility-based physicians were out-of-network 
based upon comments received, including the comment that the 
10 percent standard was establishing a norm for determination 
of adequacy that some commenters did not agree to be appro-
priate. Instead, adopted §3.3705(l)(2) requires a provider listing 
to include a method for insureds to identify, for each preferred 
provider hospital, the percentage of the total dollar amount of 
claims filed with the insurer by facility-based physicians that are 
not under contract with the insurer, by class of physician. 

The Department does not agree that the additional disclosure 
requirements suggested by the commenter are necessary 
to permit informed decision-making by insureds due to the 
number of substantial disclosure requirements adopted in 
this rule. Specifically, insurers are required to disclose: (1) 
pursuant to §3.3705(b)(14), network demographic information, 
including whether listed areas of practice are the subject of 
an access plan in each particular service area; (2) pursuant to 
§3.3705(e), a statement of whether the network is adequate; 
(3) pursuant to §3.3705(l)(1), a way to identify hospitals that 
will assist insureds in obtaining preferred provider services; (4) 
pursuant to §3.3705(l)(2), a way to identify, for each preferred 
provider hospital, the percentage of claims filed by nonpreferred 
provider facility-based physicians, by class; and (5) pursuant to 
§3.3705(l)(9), identification of those facilities at which the insurer 
has no contracts with a class of facility-based provider, by class 
of provider. The Department believes that this information is 
sufficient to permit insureds to know which facilities have a high 
or low degree of preferred providers. 

Additionally, §3.3705(o) requires disclosures of how an insurer 
will pay out-of-network (basic) claims. Though this disclosure is 
not required to be made on the insurer’s webpage, the Depart-
ment believes that there is sufficient variation between different 

plans offered by the same insurer on how out-of-network claims 
are paid and sufficient complexity to warrant that such informa-
tion only be disclosed in the plan documents issued to particular 
insureds. 

§3.3704(e)(8). 

Comment: A commenter observes that proposed §3.3704(e)(8) 
establishes a network adequacy requirement under which a net-
work must provide for preferred benefit services sufficiently ac-
cessible and available as necessary to ensure that the distance 
from any point in the insurer’s designated service area to a point 
of service is not greater than 30 miles in nonrural areas and 60 
miles in rural areas for primary care and general hospital care. 
The commenter notes that a similar requirement with a distance 
of 75 miles for specialty care and specialty hospitals is imposed. 
The commenter says that the distance parameters, as currently 
drafted, are too expansive to satisfy the requirements under HB 
2256, asserting that HB 2256 requires rules that address "local 
markets." 

The commenter asserts that as currently proposed, Dallas and 
Fort  Worth or Austin and  San Antonio  could be combined into  
an insurer’s "designated service area." The commenter recom-
mends that in order to meet the "local market" parameters of the 
law, network adequacy should be measured by distances of not 
greater than 15 miles in nonrural areas and 30 miles in rural ar-
eas. Further, for specialty care and specialty hospitals, the com-
menter recommends that the distance be reduced to 45 miles, 
rather than 75 miles. 

Agency Response: The Department appreciates the suggested 
language offered to limit the parameters of network adequacy to 
15 miles in nonrural areas and 30 miles in rural areas to prevent 
the distance parameters from being too expansive. However, 
the Department declines to make this change. The Department 
held several stakeholder meetings to discuss potential network 
adequacy standards and various methodologies to measure net-
work adequacy and encountered substantial disagreement as to 
the appropriate standards. The standards in §3.3704(e)(8) were 
suggested by some stakeholders as the standard most accept-
able. The adopted mileage standards are the same that have 
been required of HMOs since 1998, and the Department has not 
received significant complaints of denials of access to necessary 
care in the context of HMOs. 

Also, the use of similar regulatory language will be beneficial to 
efficient regulation through consistency in network requirements 
for both HMOs and insurers, both because some carriers par-
ticipate in both markets, often using the same providers, and 
because the same area of the Department will likely be moni-
toring compliance with both  the  HMO and  the preferred provider  
network requirements. Nevertheless, the Department intends to 
monitor implementation of this rule in order to determine whether 
the mileage requirements are appropriate in practice. Specif-
ically, the Department will monitor the data received pursuant 
to new §3.3709(c), which requires insurers to file annual net-
work adequacy reports with the Department, including informa-
tion about the number of complaints by insureds relating to the 
availability of preferred providers. 

Comment: A commenter opines that most physicians prefer to 
be in-network, for multiple reasons, but mainly because that is 
what is best for patients. The commenter says that it also creates 
a great deal of additional billing paperwork and back-end office 
work when a group is not in-network. The commenter states that 
when a physician group is contracted with 99 percent of carriers, 
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it evidences that the group is incentivized to contract as preferred 
providers. The commenter states that if insurers and physicians 
enter into good-faith negotiations, it has been the commenter’s 
experience that there is a resulting contract at the end of the 
process. 

The commenter says that it is not clear from the rules how the 
Department of Insurance is going to determine whether a net-
work is adequate, pointing out as an example that the proposed 
rules do not specify whether one neonatologist would suffice for 
purposes of the rule. As another example, the commenter says 
that the rule does not make it clear as to whether a busy neonatal 
intensive care unit that needs 10 physicians to staff would require 
10 physicians for determining adequacy under the rule. Addition-
ally, the commenter relates a situation from the commenter’s ex-
perience where one group in a hospital provided the vast majority 
of care, while a second group had consulting privileges for two of 
its doctors. The commenter says that the insurer in the situation 
identified all doctors as providers for the hospital, and such an 
identification could create the appearance of adequate network 
coverage for that hospital, when, in fact, the second group did 
not actually deliver that type of care in that particular facility. 

Based on the examples given and the situation described, the 
commenter opines that there is a need to more clearly  define 
what constitutes network adequacy. 

Agency Response: The Department appreciates the comment 
but declines to make a change to the network adequacy stan-
dards in §3.3704(e). The Department held several stakeholder 
meetings to discuss potential network adequacy standards and 
various methodologies to measure network adequacy and en-
countered substantial disagreement as to the appropriate stan-
dards. The adopted requirements of "the distance from any point 
in the insurer’s designated service area to a point of service is 
not greater than 30 miles in non-rural areas and 60 miles in rural 
areas for primary care and general hospital care; and the similar 
requirement with a distance of 75 miles for specialty care and 
specialty hospitals" were suggested by some stakeholders as 
the most acceptable standard. The adopted mileage standards 
track what have been required of HMOs and workers’ compen-
sation networks. Additionally, network adequacy is not easily 
broken down into very specific rules but instead depends upon a 
number of variables, such as how available preferred providers 
are to treat  insureds given their other patients. The adopted rule 
approaches adequacy through general principles that the De-
partment will apply in practice, with the key being whether an ad-
equate number of preferred providers are available and acces-
sible to insureds. The Department intends to work closely with 
insurers, as it has with HMOs, to address such issues as con-
sumer availability complaints. The Department will also monitor 
the market for additional changes that may be needed for addi-
tional specificity in the future. 

§3.3704(g) and §3.3705(b)(14) - Service areas. 

Comment: A commenter recommends that the Department re-
visit the rules with regard to the use of "designated service ar-
eas" and "service areas," given the "local market" terminology 
and directives required by HB 2256. The commenter seeks clar-
ification of proposed §3.3704(g), asking how the provision aids in 
the development of local market network adequacy regulations 
or gives effect to a standard on the local market level. Addition-
ally, the commenter notes that the disclosure requirements of 
proposed §3.3705(b)(14) are tied to service areas. 

Agency Response: The Department declines to make the sug-
gested changes in regard to "designated service areas" and "ser-
vice areas." Subsection §3.3705(g) provides the needed flexibil-
ity for each preferred provider benefit plan to determine the size 
of their service area(s) by Texas geographic region, by Texas 
county, or by the first three digits of ZIP Codes in Texas, if they do 
not wish to have a statewide service area. The Department has 
required the disclosure requirements listed in §3.3705(b)(14) to 
be tied to service areas to facilitate consumers’ ability to deter-
mine if the preferred provider benefit plan meets their individual 
needs and requirements. The adopted rule allows for the state 
to be divided into markets in various ways that will encompass 
the local markets as required by HB 2256. 

At the same time, the network adequacy standards adopted in 
§3.3704 are inherently local market standards, tailored to the lo-
cal market of the actual insured. Section 3.3704(e)(8) generally 
measures network adequacy for primary care, hospital care, and 
specialty care in terms of mileage from any point in the insurer’s 
designated service area, including the location of an insured who 
resides within the designated service area, with standards that 
further vary depending on whether the insured’s market is ru-
ral or nonrural. Additionally, §3.3707 permits waivers when an 
insurer fails to contract with providers in a particular local mar-
ket, depending on issues such as the availability of providers in 
the particular market. The adopted rule thus does comply with 
the HB 2256 requirement that network adequacy standards be 
adapted to the local markets in which an insurer operates. 

§3.3703 and §3.3705 - Contracting and Disclosure Require-
ments. 

Comment: A commenter states agreement that network require-
ments are required by statute but expresses strong concern 
with respect to the proposed contracting and disclosure require-
ments. The commenter states that health plans are concerned 
with their ability to comply with the proposal and the realistic 
probability that health plans would be able to impose regulation 
on facility providers through the contracting process. 

The commenter asserts that smaller and medium-sized compa-
nies are sometimes unable to directly contract to make their own 
network and typically contract with network providers. The com-
menter asserts that under the law, companies are required to 
either directly contract with the provider or to contract with a net-
work provider organization that does have a contract. The com-
menter states that a network provider furnishing services to en-
tities that are not regulated by the Department and subject to 
these rules would not have to comply with some of the require-
ments of the rule. 

The commenter states that there are fewer small or medium-
sized companies than there were 10 years ago and requests 
the Department to consider the likely overall impact of the pro-
posed rules in a marketplace where less than 50 percent of the 
insured marketplace is covered through insurance companies 
or HMOs regulated by the Department. The commenter asserts 
that the vast majority of workplace insurance is provided through 
self-funded employer plans that the rules will not address, as 
well as Medicare and Medicaid. The commenter asserts that 
self-funded plans often have networks that may not be affected 
by these rules. The commenter questions whether the insured 
products of insurance companies that pay premium taxes and 
are regulated by the Department will be more or less compet-
itive with other products as a result of the proposed rules and 
some of the new requirements. The commenter opines that this 
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factor merits particular consideration in making determinations 
to adopt the rules. 

Agency Response: The Department appreciates the comment 
and notes that it has deleted the contracting requirement that 
was in proposed §3.3703(a)(26)(B). It has also deleted portions 
of the disclosure requirements that were found in proposed 
§§3.3705(b)(14), 3.3705(l), 3.3708(e), and 3.3713. Specifically, 
the Department has deleted the requirements in §3.3705(b)(14) 
requiring disclosures of the ratio of insureds to providers in 
the plan, the percentage of preferred providers accepting new 
patients, the percentage of preferred providers with board 
certifications, the percentage of accredited preferred provider 
hospitals, and the average surgical site infection rate at each 
preferred provider hospital. 

The Department has also deleted the requirements in §3.3705(l) 
to disclose those facilities at which the insurer has a contract with 
facility-based providers that have an exclusive contract with the 
facility. The Department has also deleted the portion of the re-
quirements in §3.3708(e) that the carrier provide on request the 
amount that the carrier normally pays out-of-network providers 
for a service and the amount that would be paid under Medicare 
for a service. The Department has also deleted the requirement 
of §3.3713 that the insurer make information concerning the ef-
fects of uncompensated care publicly available and provide no-
tice of such availability to insureds. 

Regarding the remaining contracting and disclosure require-
ments, the Department disagrees that insurers will not be 
able to comply with the requirements. The remaining facility 
contractual requirements are found in adopted §3.3703(a)(25) 
and (26). These provisions require insurers to include in their 
contracts with providers requirements that the provider refund 
overpayments from enrollees and that facilities give notice to the 
insurer of the termination of a contract between the facility and a 
facility-based physician group. The provision requiring refunds 
of overpayments simply places into contract what is already 
required under law in §1661.005 of the Insurance Code. The 
provision requiring notice of terminations may be easily accom-
plished through a notice by a facility to all its contracted insurers 
when a physician group terminates. Given the strong interest 
of insurers in providing preferred provider benefits and the low 
burden placed on the facility, the Department does not believe 
insurers will be unable to comply with these requirements. 

Regarding insurers that utilize network provider organizations, 
the Department believes that the industry is familiar with the 
potential for insurance regulations that impact provider organ-
ization contracts with providers. For instance, the Insurance 
Code §1301.136 requires that certain provisions concerning 
coding guidelines be in a contract between an insurer and a 
preferred provider and §1301.138 applies that requirement 
to network provider organizations. Further §3.3703(c) of the 
Department’s preferred provider benefit plan rules, which was 
not substantively amended in this rulemaking, has long required 
that insurers may contract with network provider organizations 
but are still responsible for compliance with all applicable 
statutes and regulations. The Department has no reason to 
believe that insurers will be unable to obtain compliance with 
the new requirements contained in the adopted rule. 

The Department agrees that the stability of the insured market is 
a factor  to be considered in promulgating regulations, but notes 
that the commenter’s argument would appear to apply equally 
to any statute or regulation of the business of health insurance 
in Texas. In light of the numerous existing statutes and regula-

tions, the state has clearly determined that it is appropriate to 
regulate the business of health insurance in this state even if 
this results in different regulations being applied in the insured 
versus the self-funded markets. The Department believes that 
the adopted rule strikes an appropriate balance between placing 
burdens on the insured market and necessary consumer protec-
tions and does not believe that the adopted rules will result in 
reduced availability of insured health insurance products. 

§3.3705(b). 

Comment: In regard to proposed §3.3705(b), a commenter as-
serts that a large question exists regarding the purpose of the 
directory. The commenter asks whether directories are intended 
to be a source for measuring the quality, size and availability of 
providers or if they are intended to provide a universal under-
standing of coverage. The commenter suggests that directories 
should just say what providers are accessible under a plan. If 
the directory is to be used as a means of quality control or to 
provide additional information, the commenter states that it may 
merit consideration to standardize the form under which plans 
are going to offer that information or to standardize the elements. 
The commenter says such a task might be appropriate for further 
consideration by a work group, because such an undertaking 
would require a level of expertise from people that are employed 
to compile directories to address how the directory would be set 
up and would look. 

Agency Response: The Department believes that the provider 
listing should be used to inform consumers and potential en-
rollees with information regarding the availability of contracted 
providers and facilities, to include facility-based physicians. The 
Department anticipates consumers will utilize provider listings 
in selecting providers to meet their medical needs as well as a 
methodology of selecting providers that will meet their financial 
needs in determining provider contracted status and in determin-
ing out of pocket expenses for care for providers and facilities 
not listed within the provider listing. Nevertheless, the Depart-
ment has determined that some of the benefits of the proposed 
requirements for listings may be outweighed by the associated 
administrative costs. Thus, the Department has modified the 
requirements to delete some of the required provider listing in-
formation under §3.3705(b)(14) and §3.3705(l) in response to 
other comments as described herein. The remaining required 
provider information does not convey benefits and coverage in-
formation. Adopted §3.3705(b)(14) requires basic information 
about the network, including, for each service area, the number 
of insureds and the number of preferred providers available to 
service those insureds, and information on how to obtain any ac-
cess plan created by the carrier to address network insufficien-
cies. Adopted §3.3705(l) requires basic information about the 
preferred providers in the network, including whether preferred 
provider hospitals have agreed to assist insureds in obtaining 
preferred provider services, whether the preferred provider is 
accepting new patients, and whether the preferred provider has 
agreed to participate in quality of care peer review programs. 
The section also requires that provider listings enable an insured 
to find out the percentage of facility-based provider claims at pre-
ferred provider facilities that were out-of-network the prior year, 
which preferred facility-based physicians are available at pre-
ferred provider facilities, and those facilities where there are no 
preferred facility-based physicians. Because the above require-
ments do not deal with benefits and coverage, the Department 
declines to delete these requirements in response to this com-
ment. 
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Additionally, while the Department does agree that standardiza-
tion of the required elements may be beneficial to consumers, it 
disagrees with the idea that it is necessary for the Department 
to dictate standards at this date. The Department believes that 
it is likely that insurers will either be able to comply with the rule 
without consumer confusion or that the insurance industry will 
be able to jointly develop standards without excessive govern-
mental oversight. The Department intends to monitor provider 
listing complaints to determine whether greater standardization 
may be necessary in the future. 

§3.3705(b). 

Comment: A commenter expresses concern about whether 
proposed §3.3705 is consistent with the work done by the 
Network Adequacy Advisory Committee. The commenter says 
the proposed section will require plans to provide an extraor-
dinary amount of detailed information and expresses concern 
as to whether plans will be able to provide it, especially in 
regard to the percentage of providers accepting new patients. 
The commenter asserts that physician offices generally make 
decisions about whether to accept new patients on a monthly or 
weekly basis, and that unless health plans are given the ability 
to require providers to accept new patients, it would be difficult 
for a plan to provide this information. The commenter notes that 
insurers can likely include contractual language requiring notice 
of whether a physician’s office is accepting new patients, but 
points out that it is not always practical for a plan to exercise the 
full measure of its contractual authority over every issue. 

The commenter also expresses concern that the present statu-
tory requirement concerning identification of preferred providers 
that are accepting new patients will now carry new financial obli-
gations concerning that representation under the proposed rule. 
The commenter says that there is doubt as to whether insurers 
can calculate percentages of providers accepting new patients, 
statute notwithstanding, and points out that as soon as some-
thing is printed, unless it is updated on a daily basis, it is proba-
bly not accurate. 

Agency Response: The Department appreciates the comment. 
In response to this and other comments as described herein, 
the Department has revised §3.3705(b)(14) to remove the re-
quirements of providing the percentage of providers accepting 
new patients, the ratio of providers to insureds, the percentage 
of providers with board certifications, the ratio of insureds to hos-
pital beds, the percentage of accredited hospitals, and the aver-
age surgical site infection rate at hospitals. The Department be-
lieves that the remaining adopted requirements are well within 
the capability of carriers to provide to insureds. The Department 
acknowledges that providers sometimes leave a network after 
a listing is printed, but has seen evidence that insurers have 
made insufficient efforts keep their listings up to date, resulting 
in an enforcement order being entered against one carrier. In 
order to mitigate the problems associated with printed listings, 
the Department has deleted the requirement previously found 
in §3.3705(f) of distributing a provider listing to all insureds an-
nually. Instead, such listings may generally be made available 
electronically, which should allow them to be kept more up to 
date. 

Further, the Department clarifies that an insurer is still required 
to comply with the Insurance Code §1301.1591(a), requiring 
an insurer that maintains an Internet site for use by insureds to 
list the preferred providers under the plan and to identify those 
preferred providers who continue to be available to provide 
services to new patients. This requirement is also specified 

in §3.3705(b)(12), concerning provider listings in written plan 
descriptions, and §3.3705(l)(4), concerning preferred provider 
listings generally. 

§3.3705(b)(12). 

Comment: A commenter recommends striking the phrase 
"with the agreement of the insured" as used in proposed 
§3.3705(b)(12). 

Agency Response: The Department appreciates the comment 
but respectfully declines to strike the phrase "with the agreement 
of the insured." The Department notes that the section provides 
insurers an opportunity to do business electronically in a way 
that was not previously permitted under the rule. As a condition 
of only providing preferred provider listings electronically, how-
ever, the Department believes that certain requirements should 
be met by insurers. Specifically, as occurs in many business 
transactions, the insurer should obtain the agreement of the in-
sured to conduct business electronically in this manner, and the 
insurer should offer an opportunity for the insured to decline to 
do business electronically, and thus receive a paper copy of the 
provider listing. The Department believes that the agreement of 
the insured could be obtained in a number of ways without signif-
icant burden on the insurer. For example, this could be a ques-
tion that the insured answers when applying for coverage. Since 
not all Texas consumers have access to receive electronic doc-
uments, the Department believes that such agreement is neces-
sary and a reasonable requirement of the rule. 

§3.3705(b)(14)(A) - (C). 

Comment: A commenter recommends that the Department 
delete proposed §3.3705(b)(14)(A) - (C). The commenter opines 
that the information required under this provision would be diffi-
cult and expensive to obtain and to include in web applications. 
In addition, the commenter argues that because the Department 
can only require information on fully insured and governmental 
plan members, the ratios would be misleading to consumers 
with respect to the total number of potential members. 

Agency Response: The Department appreciates the comment 
but respectfully declines to delete §3.3705(b)(14)(A) - (C) in its 
entirety. The Department has, however, made changes to the re-
quired disclosures in §3.3705(b)(14)(A) - (C) by removing ratios 
and percentages from this subsection to allow for more mean-
ingful information for Texas consumers, in response to this and 
other comments as described herein. Adopted §3.3705(b)(14) 
requires basic information about the network, including, for each 
service area, the number of insureds and the number of pre-
ferred providers available to service those insureds, and infor-
mation on how to obtain any access plan created by the carrier 
to address network insufficiencies. This limited information is 
easily obtained from the insurer’s own records. 

§3.3705(b)(14)(B)(ii) - Administrative burden and infeasibility. 

Comment: A commenter expresses concern that compliance 
with §3.3705(b)(14)(B)(ii) will be difficult or impossible because 
physicians ignore contract requirements to notify health plans 
before deciding to stop accepting particular preferred provider 
benefit plan products. The commenter asserts that physicians 
regularly manage their payor mix by simply telling their staff to 
no longer take a given payor’s product, and says that while con-
tracts between health plans and physicians may provide that the 
physician shall provide advance notice, the reality is often other-
wise. The commenter asserts that such adjustments to a physi-
cian’s payor mix are regular occurrences. The commenter states 
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this is of particular concern given rule requirements linking list-
ings of available providers to a requirement to pay claims. The 
commenter says the requirement is infeasible absent the ability 
for a health plan to require physicians to accept and treat pa-
tients. 

Agency Response: The Department appreciates the comment 
and has removed §3.3705(b)(14)(B)(ii) from the rule in response 
to this and other comments as described herein. However, the 
Department has retained §3.3705(l)(4), requiring an indication in 
a provider listing of whether each preferred provider is accept-
ing new patients. The Department notes that there is a statutory 
requirement in the Insurance Code §1301.1591 that preferred 
provider listings identify those preferred providers who continue 
to be available to provide services to new patients. The Depart-
ment also notes that, while §3.3705(k) requires insurers to pay 
additional amounts when insureds reasonably rely upon inaccu-
rate directories, it is not anticipated that an inaccuracy regarding 
whether a provider is accepting new patients would result in ad-
ditional payments because the insured would likely not receive 
services from such a provider. 

§3.3705(b)(14)(C)(i). 

Comment: In regard to proposed §3.3705(b)(14)(C)(i), a com-
menter notes that hospitals, rather than health plans, determine 
the number of available beds. 

Agency Response: The Department appreciates the comment. 
The Department has changed §3.3705(b)(14)(C)(i), adopted as 
§3.3705(b)(14)(C), to delete the required disclosure of the ratio 
of insureds to hospital beds. The Department has made this 
change in response to other comments as described herein. 

§3.3705(b)(14)(C). 

Comment: A commenter observes that proposed 
§3.3705(b)(14)(C) requires insurers to disclose the number of 
contracted hospitals in a service area or region, the ratio of 
insureds to hospital beds, as well as whether an active access 
plan applies to hospital services in that service area or region, 
and to provide  information on the percentage of preferred 
provider hospitals that are accredited by a nationally recognized 
accreditation organization and average surgical site infection 
rate of each preferred provider hospital. The commenter 
expresses support for greater transparency of provider cost and 
quality, but says that the proposed disclosure requirements do 
not relate to the adequacy of a health plan’s provider network 
and likely will only increase plan administrative costs while 
providing only limited information on hospital quality. 

The commenter suggests that discussions with stakehold-
ers should continue so that appropriate processes may be 
developed and considered and asserts that should insurers 
be required to have any type of provider quality information 
system, the Department should review what has already been 
developed by the Centers for Medicare and Medicaid Services 
(CMS), including the Hospital Compare website and the Physi-
cian Compare website that is under development by CMS. The 
commenter states that to the extent that uniform reporting and 
public disclosure systems can be developed by both public and 
private payors, the public will be able to access information in 
a more consistent and more understandable fashion and the 
administrative costs associated with such systems will be less 
for both insurers and health care providers. 

The commenter recommends that the provision be deleted. 

Agency Response: The Department appreciates the comments 
and agrees that greater amounts of provider quality information 
are becoming available to the public. The Department has 
changed §3.3705(b)(14)(C) by deleting the required disclosures 
set forth in clauses (ii) and (iii) from the rule. The Department 
makes this change in response to this and other comments 
concerning the value of the proposed disclosures as described 
herein. 

The Department has deleted the requirement in proposed 
§3.3705(b)(14)(C)(ii) to disclose the percentage of preferred 
provider hospitals in the service area or region accredited by 
a nationally recognized accreditation organization because the 
Department has determined that these disclosure requirements 
do not provide substantially meaningful information sufficient 
to warrant the administrative burden of tracking, updating, and 
disclosing the ratio. 

The Department has deleted the requirement in proposed 
§3.3705(b)(14)(C)(iii) to disclose the average surgical site 
infection rate at each specific preferred provider hospital in the 
service area or  region because the Department recognizes that 
an insured often has little choice in the selection of a hospital due 
to the lack of additional facilities in the insured’s community or 
due to the emergent nature of the services required. Further, in 
geographic areas that lack competing facilities, this information 
will not likely vary among insurers and may, therefore, have less 
meaning in selecting a plan. Additionally, although the proposal 
would require disclosure of accreditation information on no 
larger than a region-specific basis, the disclosure could nonethe-
less mislead insureds by presenting percentage information that 
is correct but that represents a disproportionate concentration 
of accredited hospitals within a small geographic area of the 
region. Finally, hospital accreditation information is separately 
available through the Texas Health Compare portion of the 
Department’s website at http://www.texashealthoptions.com. 

The Department has retained the required disclosure in 
§3.3705(b)(14)(C)(i), adopted as §3.3705(b)(14)(C), regarding 
the number of preferred provider hospitals in the service area, 
whether an access plan applies to hospital services in that area, 
and how the access plan may be obtained or viewed, because 
the Department has determined that this is relevant information 
to insureds that is not otherwise publicly available in a manner 
accessible to insureds. 

§3.3705(b)(14)(C)(ii). 

Comment: A commenter expresses lack of opposition to a re-
quirement that hospital accreditation status be disclosed in plan 
directories. However, the commenter says that while such infor-
mation may be useful, it will provide only limited assistance to 
insureds in determining whether there are an adequate number 
of quality hospitals within a particular service area. The com-
menter also notes that while health plans are familiar with the 
concept and often use accreditation as a basis for contracting, 
most consumers don’t know what an accredited hospital is. 

Agency Response: The Department appreciates the comment 
and recognizes that accreditation status is available through 
other means to insureds interested in this information. It is even 
available through the Department’s own Texas Health Options 
website: www.texashealthoptions.com/compare/hospitals.html. 
Accordingly, the Department has removed §3.3705(b)(14)(C)(ii) 
from the rule in response to this and other comments as de-
scribed herein. 

§3.3705(b)(14)(C)(ii) and (iii). 
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Comment: A commenter states that §3.3705(b)(14)(C)(ii) and 
(iii) is not supported by statute. 

Agency Response: The Department disagrees that it lacks statu-
tory authority to require the provision of the information required 
in proposed §3.3705(b)(14)(C)(ii) and (iii) and believes that it is 
relevant information that insurers should monitor in maintain-
ing their networks and information that consumers may need 
to make choices about where to receive health care services. 
Nevertheless, the Department recognizes the burden that the 
requirement would put on insurers and that similar information 
is available from other sources, such as through the Depart-
ment’s own Texas Health Options website: www.texashealthop-
tions.com/compare/hospitals.html. Accordingly, the Department 
has removed §3.3705(b)(14)(C)(ii) and (iii) from the rule in re-
sponse to this and other comments as described  herein.  

§3.3705(b)(14)(C)(iii). 

Comment: Four commenters raise concerns about the require-
ment to provide information about average surgical site infection 
rates under §3.3705(b)(14)(C)(iii). 

One commenter says that for many reasons requiring insurers 
to provide information on the average surgical site infection rate 
at each contracted hospitals is a great concern. 

The first commenter notes past support for required public disclo-
sure of hospital infection rates to the Department of State Health 
Services, but questions the necessity and appropriateness for 
requiring health plans to develop an independent system and ex-
presses concern with how health plans will collect the informa-
tion and calculate infection rates, since the occurrence of sur-
gical infections is not reported on hospital claims submitted to 
insurers. The commenter says that such calculations are com-
plicated, noting that the Department of State Health Services is 
currently working through a process to address them, and says 
that the rule proposal is not clear in defining a process. The 
commenter stresses the importance of such information and the 
impact it can have on hospitals, saying that safeguards must be 
in place to make sure correct data is used and that an accurate 
infection rate is calculated, and that hospitals must be given the 
opportunity to review, comment on, and suggest corrections if 
there are concerns about the validity of the data or calculation of 
the infection rate. 

The first commenter also points out that surgical infection rates 
are just one of many important hospital process and outcome 
measures currently collected by state and federal governmental 
agencies and that disclosure of surgical site infection rates pro-
vide only a very limited portrayal of hospital quality. As an ex-
ample, the commenter notes that the Medicare program collects 
information on whether a patient received an antibiotic prior to 
surgery that might prevent an infection, and that it collects infor-
mation concerning outcome measures, such as mortality, read-
mission, and infection rates. 

The first commenter expresses no opposition to study and dis-
cussion of such a disclosure requirement, but recommends dele-
tion of the provision. 

A second commenter says that it is a good idea to emphasize 
quality measures for consumers, but recommends caution in us-
ing surgical site infection rates as a surrogate for a measurement 
of hospital quality. The commenter says that one has to be care-
ful about what measures are chosen and how they are reported. 
Specifically, the commenter expresses concern based on experi-
ence as a member of infection control committees and as a med-

ical director of a microbiology laboratory where pathologists are 
actually growing the organisms that are causing the infections. 
The commenter says it could be misleading to report a raw in-
fection rate on a hospital-by-hospital basis because the infection 
rate in a pure, elective surgical hospital is going to be much dif-
ferent than the infection rate in an acute care hospital, or a hospi-
tal that’s dealing with transplant patients or immune-suppressed 
patients. The commenter says that the concept of providing con-
sumers with quality information is a good one, but refinement in 
terms of how quality metrics would be required to be reported 
are necessary. As one example, the commenter suggests that 
the Department consider whether there is some sort of risk strat-
ification. 

A third commenter postulates that the reason to require reporting 
of surgical site infection rates is to assist insureds in assessing 
the quality of a provider institution. The commenter says that 
this is a desirable endeavor, but expresses concern that a fa-
cility-wide surgical site infection rate would provide little if any 
material information. The commenter says that surgical site in-
fection rates are highly dependent on the type of surgery per-
formed, whether or not there was pre-existing contamination of 
the area, risk factors inherent to the patient (such as diabetes, 
obesity, or immunosuppression) and many other factors. The 
commenter says that presentation of a facility-wide infection rate 
information to people who do not have knowledge of the sub-
tleties of these statistics could be very misleading, and observes 
that a number of governmental and independent agencies offer 
aggregated data that attempts to gauge quality at a hospital. The 
commenter says that the current state of the art of such quality 
measures is far from perfect, but opines that they are arguably 
more meaningful than a gross surgical site infection rate. 

A fourth commenter notes that the rule does not address the 
source of that information, the rationale for the source, or how 
the information is weighted for different types of facilities. 

Agency Response: The Department appreciates the comments 
and has removed §3.3705(b)(14)(C)(iii) from the rule in response 
to these and other comments as described herein. 

§3.3705(f). 

Comment: A commenter states that the rules will require a de-
termination about whether an insured has reasonable access to 
a network provider. The commenter asserts that this determina-
tion will be difficult given the circumstances, citing as an example 
a situation where an area has four hospitals, and an insurer has 
wide coverage in three but only limited or no coverage in the 
fourth. The commenter says it would be difficult to determine 
whether, under such a situation, an insured has reasonable ac-
cess to a provider. The commenter states that this requirement 
would entail a mandate that at every facility an insurer needs to 
have every physician or a given percentage of physicians. 

Agency Response: The Department appreciates the comment. 
The Department notes that the Insurance Code §1301.005(b) 
and §1301.157(b) have long required insurers to make determi-
nations of whether the insured has reasonable access to a net-
work provider. Since this is a statutory requirement the Depart-
ment declines to make a change to the proposed rule on this ba-
sis. However, the Department does acknowledge that network 
adequacy is difficult to reduce to requirements of exact numbers 
of each type of provider. Especially in urban areas, there will be 
a number of factors to consider in determining whether network 
providers are reasonably available, including factors such as the 
number of insureds and the availability of preferred providers in 
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light of their entire patient loads. For this reason, the Department 
has found it necessary to state network adequacy requirements 
in terms of broad principles such as "an adequate number of pre-
ferred providers" that are "available and accessible." This is not 
intended to create a mandate that every facility-based physician 
must be contracted at every preferred provider facility, but it does 
create a requirement that an insured be able to obtain treatment 
by preferred providers. The Department, therefore, declines to 
make a change to Figure: 28 TAC §3.3705(f). 

§3.3705(f). 

Comment: Three commenters suggest revisions to proposed 
Figure: 28 TAC §3.3705(f). 

One commenter expresses support for the inclusion of an in-
surance notice to insurance consumers, but suggests the pro-
posed notice is confusing and recommends revision of the fig-
ure to reflect all information a consumer is entitled to receive. 
The commenter says advance disclosure of all fees provides 
consumers more accurate information when they are estimat-
ing out-of-pocket health costs, but that not all consumers are 
aware of the right to request this information. The commenter 
also recommends revising the notice with respect to informa-
tion concerning mediation to reflect a consumer’s right to medi-
ation when out-of-network costs for any facility-based physician 
is greater than $1,000. Finally, the commenter says that a con-
sumer may desire hard copies of policies, certificates, and policy 
outlines, but not know how to obtain such documents; therefore, 
the commenter suggests including a statement in the notice ex-
plaining how a consumer may obtain hard copies of insurance 
documents. Specifically, the commenter recommends revising 
proposed Figure: 28 TAC §3.3705(f) and offers text for an al-
ternative version of Figure: 28 TAC §3.3705(f) that makes revi-
sions to all but the second bullet of proposed Figure: 28 TAC 
§3.3705(f). The following text is included in the alternative Fig-
ure: 28 TAC §3.3705(f) provided by the commenter. 

Beside the first bullet, the commenter recommends text that 
states "You have the right to an adequate network of preferred 
providers. If you believe that the network is inadequate, you 
may file a complaint with the Department of Insurance at 
http://www.tdi.state.tx.us or 1-800-252-3439." 

Beside the second bullet, the commenter recommends text that 
states "If you obtain out-of-network services because no pre-
ferred provider was reasonably available, you may be entitled 
to have the claim paid at the in-network coinsurance rate and 
your out-of-pocket expenses counted toward your in-network or 
out-of-network out-of-pocket maximum, as appropriate." 

Beside the third bullet, the commenter recommends text that 
states "You have the right to obtain advance estimates of the 
costs associated with health care services from your insurer, 
your provider, and the facility where you receive services. You 
may request:" followed by a series of indented bullets that list: 
(i) "an advance estimate from your insurer of your personal 
responsibility for copayments, deductibles, and coinsurance 
amounts based on your provider’s contracted rate for in-net-
work services;" (ii) "an advance estimate from your insurer 
of the insurer’s usual and customary reimbursement rate for 
out-of-network services;" (iii) "an advance estimate from your 
provider of the charges for health care services when the 
services will be provided on an out-of-network basis; and"; and 
(iv) "an advance estimate from the facility where you receive 
services for any elective inpatient admission or nonemergency 
outpatient surgical procedure." 

Beside the fourth bullet, the commenter recommends text that 
states "You may obtain a current directory of preferred providers 
at the following website: [website address to be filled out by the 
insurer or marked inapplicable if the insurer does not maintain 
an Internet website providing information regarding the insurer 
or the health insurance policies offered by the insurer for use 
by prospective consumers or current insureds] or by calling [to 
be filled out by the insurer] for assistance in finding available 
preferred providers. If the directory is materially inaccurate, you  
may be entitled to have an out-of-network claim paid at the in-
network level of benefits." 

Beside the fifth bullet, the commenter recommends text that 
states "If you are treated by a provider or hospital that is not 
contracted with your insurer, you may be billed for anything not 
paid by the insurer." 

Beside the sixth bullet, the commenter recommends text that 
states "If the amount you owe an out-of-network radiologist, 
anesthesiologist, pathologist, emergency department physician, 
or neonatologist for services received in a network hospital is 
greater than $1,000 (not including your copayment, coinsur-
ance, and deductible responsibilities), you may be entitled to 
have the parties participate in a teleconference to settle your 
claim. If the result is not to your satisfaction, you may choose 
to mediate the claim at no cost to you. The physician and the 
insurer must participate if you choose mediation. You can learn 
more about mediation at the Texas Department of Insurance 
website: www.tdi.state.tx.us/consumer/cpmmediation.html." 

Finally, beside the seventh bullet, the commenter recommends 
text that states "You may request a hard copy of your insurance 
policy, your certificate of coverage, or an outline of your policy 
at the following website: [website address to be filled out by the 
insurer or marked inapplicable if the insurer does not maintain 
an Internet website providing information regarding the insurer 
or the health insurance policies offered by the insurer for use by 
prospective consumers or current insureds] or by calling [to be 
filled out by the insurer]." 

Two other commenters suggest that the reference to "out-of-
pocket" amounts in the first bullet of the  figure be revised to state 
that the amount counts towards the "in-network out-of-pocket 
maximum" and that the language in the fourth bullet of the fig-
ure clarify whether the $1000 in question applies to a single or 
aggregate event. 

One of the two commenters expresses the opinion that the in-
tent of the bill was for application to a single event and suggests 
modification of the statement to that effect. 

The second of the two commenters recommends that the text fol-
lowing the first bullet be revised to say: "You are entitled to an ad-
equate network of preferred providers. If you believe that the net-
work is inadequate, you may file a complaint with the Department 
of Insurance. If you obtain out-of-network services because no 
preferred provider was reasonably available, you may be entitled 
to have the claim paid at the in-network coinsurance rate and 
your out-of-pocket expenses counted toward your in-network or 
general out-of-pocket maximum, as appropriate." 

Additionally, the second of the two commenters recommends 
that the text following the fourth bullet be revised to say: "If the 
amount you owe to an out-of-network hospital-based radiologist, 
anesthesiologist, pathologist, emergency department physician, 
or neonatologist for a health benefit claim is greater than $1,000 
(after copayments, deductible, and coinsurance, including the 
amount unpaid by your administrator or insurer) for services re-
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ceived in a network hospital, you may be entitled to have the 
parties participate in a teleconference, and if the result is not to 
your satisfaction, in a mandatory mediation at no cost to  you.  
You can learn more about mediation at the Texas Department 
of Insurance website: www.tdi.state.tx.us/consumer/cpmmedia-
tion.htm." 

Agency Response: The Department appreciates the comments 
and has made several of the suggested changes to Figure: 28 
TAC §3.3705(f) in response to comments requesting that the no-
tice be clarified for Texas consumers. The Department believes 
that the notice, as adopted, provides the most important informa-
tion for consumers in a clear manner and has declined to make 
some non-substantive changes. The Department does not be-
lieve notice of how to obtain insurance documents is necessary, 
as it does not appear to the Department that insurers have had a 
practice in the past of refusing to provide such documents upon 
request. 

The language in the first bullet of the proposed figure has been 
simplified and reorganized as separately bulleted sentences. 
Also, adopted Figure: 28 TAC §3.3705(f) clarifies that an in-
sured may be entitled to have out-of-pocket expenses counted 
toward the in-network, out-of-network, or general out-of-pocket 
maximum, as appropriate, if the insured has obtained out-of-net-
work services because no preferred provider was reasonably 
available. Additionally, the Department has determined that 
variation  in plan design  supports the provision of greater flexibil-
ity. The Department has therefore added language to the figure 
to address the possibility that a plan has a general out-of-pocket 
maximum rather than specific in-network and out-of-network 
maximums only. 

For reorganization and simplification of the figure, the Depart-
ment has moved the last sentence of the second bullet of the 
proposed figure into a separately bulleted sentence. 

The language in the third bullet of the proposed figure has 
been simplified and reorganized into separately bulleted provi-
sions, as well as being designated for earlier placement in the 
figure. Additionally, The Department has also changed instruc-
tional language in the third bullet of adopted Figure: 28 TAC 
§3.3705(f) that referenced "prospective consumers or current 
insureds" to refer to "current or prospective insureds or group 
contract holders" to preclude ambiguity and for consistency with 
usage elsewhere in the subchapter and in the Insurance Code 
§1301.158(b). 

§3.3705 - Estimate of service cost from pathologist. 

Comment: A commenter discusses the commenter’s experience 
regarding a provider’s ability to estimate the cost of services, an 
insured’s right that is referenced in the notice in §3.3705(f). 

The commenter says that in a non-emergency case a provider 
can probably make some estimate. However, the commenter 
notes that it is not unlikely that in performing some procedures, 
services in addition to those originally requested will be per-
formed. As an example, the commenter notes that if a condition 
turns out to be more extensive than initially thought, additional 
tests or escalation to a higher, more expensive level of tests 
may be required. In such situations, the commenter says, it be-
comes very difficult to provide good advance information about 
the cost to the patient. The commenter says that on simple pro-
cedures, it would be possible to give a very good estimate, but 
that with more complicated procedures involving unforeseen is-
sues and additional testing, it would be very difficult to give an 

estimate, though sometimes even simple procedures can have 
unforeseen complications. 

The commenter notes that it would be possible to provide a pa-
tient with a laundry list of CPT codes, but does not know if the 
AMA would permit the doctor to state what those CPT codes 
mean. The commenter observes that, in reality, a patient will 
probably have no clue as to how many coded procedures a doc-
tor is going to order, and the commenter also points out that dif-
ferent doctors will order different procedures. The commenter 
said that while the commenter has knowledge of what proce-
dures in the commenter’s specialty cost, the commenter may not 
have a good concept of what costs services in others specialties 
will have. 

The commenter says that standard of care issues are factored 
in when providing services and determining appropriate tests. 
The commenter notes that, despite tort reform, tests may some-
times be ordered to cover a physician for litigation reasons, but 
that overall, decisions for tests are usually based on whether a 
physician has a sufficient confidence level in the diagnosis. The 
commenter also says that in the commenter’s experience, some 
groups hold consensus conferences to collaborate on the need 
for additional tests, but that such conferences would not them-
selves result in additional costs.  

Agency Response: The Department notes that the right to an es-
timate is based on the Health and Safety Code §324.101(d) and 
the Occupations Code §101.352(c). The notice in the adopted 
rule merely reflects what is required of physicians and providers 
by law. Thus, the Department declines to make a change. 

§3.3705(i) - Provider Listing Requirements. 

Comment: A commenter recommends that there be separate re-
quirements for updating electronic versus nonelectronic provider 
listings. 

Agency Response: The Department notes that, in response 
to other comments as described herein, it has revised 
§3.3705(b)(14) to remove the requirements of providing the 
percentage of providers accepting new patients, the ratio of 
providers to insureds, the percentage of providers with board 
certifications, the ratio of insureds to hospital beds, the per-
centage of accredited hospitals, and the average surgical site 
infection rate at hospitals. Section 3.3705(b) specifies required 
content for inclusion in written descriptions of the policy and 
permits an insurer to use its handbook to satisfy the requirement 
provided the handbook complies with the requirements of the 
subsection. In light of the changes to the required content 
of handbook, used by many insurers in conjunction with the 
preferred provider listing, the Department disagrees that there 
should be separate requirements for updating electronic versus 
nonelectronic provider listings. 

This is because: (i) the accuracy of information in the provider 
listing is crucial to deliberate decision-making by current and 
prospective insureds and group contract holders; (ii) an insurer’s 
continued use of outdated information may violate several pro-
visions of the Insurance Code; and (iii) in light of the changes to 
the requirements, it will not be difficult to provide the same infor-
mation both on paper and electronically. 

Current insureds would be hindered in attempting to use pre-
ferred provider services if choices of facilities and physicians 
were based upon outdated information. Current and prospective 
insureds and group policyholders attempting to assess the ade-
quacy of a network for their own needs in determining whether 
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to select or retain coverage under a preferred provider benefit 
plan would likewise be hindered. 

Additionally, an insurer’s long-term use of outdated information 
in a provider listing may constitute a violation of several provi-
sions of the Insurance Code, including §§1301.158(b) and (c), 
1301.159, 1301.1591, and 541.061. Section 1301.158(b) re-
quires an insurer to provide on request an accurate written de-
scription of the terms of the policy, including the current list of 
preferred providers (emphasis added). Section 1301.158(c) pro-
hibits an insurer or an agent or representative of an insurer from 
the use or distribution of information for prospective insureds 
that is untrue or misleading. Section 1301.159 requires an in-
surer to provide a current list of preferred providers to each in-
sured at least annually. Section 1301.1591(a) requires an in-
surer that maintains an Internet site to list on the site the pre-
ferred providers that insureds may use, specifically identifying 
the preferred providers that continue to be available to provide 
services to new patients. Section 1301.1591(b) requires the in-
surer to update the site at least quarterly. 

Further, pertinent provisions of §541.061 specify that it is an un-
fair method of competition or an unfair or deceptive act or prac-
tice in the business of insurance to misrepresent an insurance 
policy by: (i) making an untrue statement of material fact; (ii) 
failing to state a material fact necessary to make other state-
ments made not misleading, considering the circumstances un-
der which the statements were made; (iii) making a statement in 
a manner that would mislead a reasonably prudent person to a 
false conclusion of a material  fact;  and  (iv)  failing to disclose a  
matter required by law to be disclosed,  including  failing to make a  
disclosure in accordance with another provision of the Insurance 
Code. It is the Department’s position that quarterly updates of all 
provider listings as required under §3.3705(i) are necessary to 
prevent such violations of the Insurance Code. 

§3.3705(k)(3) - Reliance upon inaccurate directory. 

Comment: A commenter states that §3.3705(k)(3) specifies that 
obtaining a provider listing within 30 days prior to the date of 
service is a prerequisite to requiring an insurer to reimburse ser-
vices at the preferred benefit level when the insured relied upon 
information provided by the insurer in seeking preferred provider 
services. The commenter states that the rule does not require 
the use of the most current listing. 

Agency Response: The Department agrees that §3.3705(k)(3) 
does not require the use of the most current listing of providers 
as a prerequisite to reasonable reliance upon a  listing  such  that  
the insurer is required to reimburse services at the preferred ben-
efit level. The Department disagrees that this is an inappropriate 
standard because: (i) there is not a universal date standard for 
the updating of provider listings; (ii) insurers may elect to take ad-
ditional steps to communicate changes or impending changes to 
insureds; and (iii) the rule requires reasonable reliance upon an 
inaccurate directory and thus permits the insurer to assert that 
the insured’s reliance on an outdated directory was unreason-
able under the circumstances. 

Some portion of the myriad individual contracts between insur-
ers and physicians or providers and between facilities and physi-
cians are subject to change on a daily basis, and even provider 
contracts that cover one or more years may include opt-out provi-
sions on a much shorter timeframe. See, e.g. Transcript of Pro-
ceedings, Hearing to Consider the Adoption of Amendments to 
Sections 3.3701 through 3.3713 Concerning Preferred Provider 
Benefit Plans and Network Adequacy Requirements in the State 

of Texas, Docket No. 2726, page 158 (Feb. 8, 2011). Given 
the reported state of flux concerning provider contracts, and be-
cause some insurers may be very proactive and update provider 
listings more frequently than is required by law, an insured will 
likely be unaware of the next date on which the listing will be up-
dated. 

Further, the Department clarifies that §3.3705(k) requires that 
the insured’s reliance upon a provider listing as a basis for the 
preferred nature of benefits for services must be reasonable. 
The Department anticipates that each insurer will undertake 
independent analysis to determine whether there are ways in 
which to communicate possible or pending changes to listings 
in a manner that alerts insureds of the need to  confirm the 
continued participation of a physician or provider in less than 
30 days. For example, an insurer might determine that it is 
appropriate to notify insureds in advance that a listing will be 
updated within the next 30 days. Whether and how to commu-
nicate to insureds that updates are pending or imminent will be 
a business decision made by the insurer. 

Finally, there may be facts and circumstances in which it is un-
reasonable for an insured to rely upon an out of date provider list-
ing. Because the rule requires reasonable reliance, the insurer 
will not be required to pay at the higher coinsurance percentage 
in those cases. 

Comment: A commenter says that proposed §3.3705(k) pro-
vides that if an insured reasonably relied upon a directory of pre-
ferred providers maintained by the insurer then such claim for 
services shall be paid at the applicable preferred benefit coin-
surance percentage. The commenter supports this proposed 
subsection, provided that the subsection does not and is not in-
terpreted to restrict the ability of an out-of-network provider to 
balance bill the patient. However, the commenter recommends 
that the Department modify the language of proposed §3.3705(k) 
to more clearly reflect the rule’s intent that the insurer is the 
party charged with paying the services at the applicable pre-
ferred benefit coinsurance percentage under this provision. The 
commenter states that the provision is clearly intended to com-
pensate the insured for detrimentally relying on an insurer’s in-
accurate information. Thus, the commenter asserts, the remedy 
is directed at the insurer’s responsibilities. 

To provide clarification regarding this point, the commenter 
suggests that subsection (k) be revised to state "Reliance 
upon provider directory in certain cases. A claim for services 
rendered by a nonpreferred provider must be paid by the insurer 
or administrator at the applicable preferred benefit coinsurance 
percentage if an insured demonstrates that. . ." 

Agency Response: The Department declines to make the sug-
gested change because the change is not necessary. This is 
because §3.3701 of the rule states that the subchapter applies 
to preferred provider benefit plans. The rule does not impose 
direct requirements upon providers. Additionally, §3.3705(k) ad-
dresses the payment of claims by an insurer, and the Department 
believes that the context is sufficiently clear that it applies to an 
insurer’s payment responsibilities without making the suggested 
change. 

§3.3705(l). 

Comment: Two commenters address concerns regarding the 
requirement under proposed §3.3705(l) concerning disclosures 
relative to hospitals and facility-based physicians. 
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One of the commenters says that proposed §3.3705(l)(1) is 
not feasible, asserting that the use of prescriptive formats for 
provider listings as a roundabout method of regulating preferred 
provider contracts will undermine the ability of the insurer to pro-
vide meaningful, clear data to insureds, particularly in regard to 
the requirement to indicate hospitals that have agreed to make 
good faith efforts to assign preferred provider facility-based 
physicians to enrollees of the insurer and to assign provider 
groups 48 hours in advance. The commenter also reminds the 
Department that requirements concerning directories should 
ensure that the listings are correct. 

The second commenter opines that a number of the new disclo-
sures are reasonable and helpful to insureds and that the sub-
section is generally consistent with the requirements imposed on 
hospitals by House Bill 2256, but that many of the disclosures 
should be modified or deleted from the rules. 

The second commenter observes that "good faith effort" is not 
defined. The commenter also asserts that the requirement for 
insurers to provide information to insureds on how to identify 
hospitals that have agreed to make good faith efforts to accom-
modate requests to use contracted providers and to provide the 
insured with information about facility-based physicians is stated 
in very general terms, and the commenter notes that there may 
be a number of valid reasons why a contracted facility-based 
physician was not utilized in a particular case. The commenter 
expresses concern regarding how health plans will comply with 
the provisions, and suggests that such requirements might work 
better as a part of the insurer-facility contract rather than being 
included as required disclosures. 

Additionally, the second commenter notes that the proposed 
rules require a disclosure of those facilities where the facil-
ity-based physicians at the facility do not have contracts with 
particular insurers. The commenter supports this provision and 
says inclusion of the disclosure in the directory or on the health 
plan website is important to consumers. 

Agency Response: The Department appreciates the supportive 
comments but declines to make the suggested changes. The 
Department notes that §3.3705(l)(1) does not require insurers or 
hospitals to enter into specific contract agreements as described 
in the paragraph. Instead, it is anticipated that the rule will act 
as an incentive for hospitals that are able to voluntarily comply 
with the provisions regarding assisting insureds with obtaining 
services from preferred providers and thus obtain a competitive 
advantage over other hospitals listed in the provider listing by 
qualifying for the specified indicator. 

The Department does not agree that it is not feasible to include 
an indication of the hospitals that meet the qualifications spec-
ified in §3.3705(l)(1). The Department has not provided a pre-
scriptive means of complying with §3.3705(l)(1) and anticipates 
that insurers will develop efficient methods for including the in-
dicator as required. The Department has chosen to not define 
"good faith effort," but rather to leave it to the contracting process. 
The Department will monitor complaints for indications that hos-
pitals are not exercising good faith efforts, and consider at that 
time whether more specificity is necessary. 

The Department agrees that any listing information is required 
to be correct. 

Comment: A commenter notes that the Health Network Ade-
quacy Study involved the collection of claims from facility-based 
physicians and the identification of claims that were out-of-net-
work, by dollar amount and percent. The commenter observes 

that there were a range of claims, with some percentage small, 
with a small dollar amount, and some claims with a high per-
centage and high dollar amounts. The commenter says that the 
Department should concentrate its efforts in the areas that both 
were of a high percentage and had a high dollar amount. 

The commenter opines that the Department had combined all 
the claims, rather than looking at them to identify the area of 
emergency services, which presents a problem both in terms of 
percentage of claims and dollar amounts. The commenter says 
that such claims arise under unique circumstances where, if it is 
an actual emergency, the consumer had no choice of provider. 
Because of this, the commenter says, the 10 percent standard, 
which is referenced  in proposed §3.3705(l), is extrapolated into 
the rest of the standard and has no true meaning because it is 
an average, and a possibly flawed average at that. 

Agency Response: The Department agrees that in the event of 
emergency services, consumers may not have their choice of 
providers available to render care. The Department notes that 
proposed §3.3705(l)(2) and its 10 percent threshold has been 
deleted from the adopted rule in response to comments, includ-
ing the comment that the 10 percent threshold appears to estab-
lish an inappropriate norm for acceptable levels of preferred and 
basic benefit claims.  In  response to this comment, the Depart-
ment has changed §3.3705(l)(2) to require that insurers instead 
make available a method for insureds to identify, for each pre-
ferred provider hospital, the percentage of claims filed by facil-
ity-based physicians that are not preferred providers, by class of 
physician, including emergency department physicians. 

In this way, consumers will be able to make their own determina-
tions of where to obtain services based upon relevant informa-
tion. The Department believes that it will be rare that an insurer 
will list a facility that is a preferred provider without having con-
tracted with substantially all of the facility-based physicians. In 
those cases where it has not, however, such information will be 
important both to the insurer in its active monitoring of the ade-
quacy of its network, and to consumers in deciding what facilities 
to utilize for medical services. 

§3.3705(l)(2) - Exclusion of neonatologists and pathologists. 

Comment: Four commenters observe that neonatologists and 
pathologists are not included in proposed §3.3705(l)(2), which 
requires notice concerning hospitals at which more than 10 per-
cent of the total dollar amount of claims filed with the insurer 
by facility-based physicians are out-of-network. They raise con-
cerns about this exclusion. 

One commenter says that reviewing the place of service code 
and the use of the 26 modifier with a code on a bill for ser-
vices should permit a determination of whether a pathology ser-
vice was performed in connection with hospital services, which 
would encompass most claims that are submitted from patholo-
gists in hospitals. Based on this, the commenter says it would 
be possible to make a reasonable estimate of what in-network 
versus out-of-network claims are for pathologists practicing in fa-
cility-based environments. The commenter therefore expresses 
opposition to the exclusion of pathology services from the ser-
vices identified in §3.3705(l)(2). 

A second commenter asserts that neonatologists are an integral 
part of hospital services and that neonatology services are of-
ten expensive and would represent a significant amount of dol-
lars that are not accounted for in calculating whether notice is 
required. The commenter explains that claims identify the loca-
tion where a service is rendered, and also notes that, based on 
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the commenter’s knowledge, all but one private practice neona-
tologist groups are contracted with all the major payors. The 
commenter recommends that neonatology services should be 
represented in the rule. 

A third commenter expresses uncertainty as to why neonatolo-
gists and pathologists were excluded from the rules’ application. 

Finally, a fourth commenter points out that the place of service 
is listed on claim forms; therefore, hospital patients that receive 
pathology services can be identified. The commenter also ob-
serves that at a recent hearing pathologists and neonatologists 
contended that they should not be excluded from reporting by in-
surers. The commenter urges the Department to carefully weigh 
such testimony. 

Agency Response: The Department appreciates the comments 
and has changed §3.3705(l)(2) in response to these and other 
comments as described herein. To provide more specifically 
meaningful information to current and prospective insureds and 
group contract holders, adopted §3.3705(l)(2) now requires that 
insurers make available a method for insureds to identify, for 
each preferred provider hospital, the percentage of claims filed 
by facility-based physicians that are not preferred providers by 
class of physician, including pathologists and neonatologists. 

§3.3705(I)(2). 

Comment: A commenter says that the rule as proposed requires 
that the information on aggregate non-contracted claim amount 
statistics be provided to insureds. The commenter states that 
this information is very valuable in assessing network adequacy 
for hospital-based providers and thus the insurers should also 
be  required to disclose this information to the Department and to 
providers. 

Agency Response: The Department declines to make the 
suggested change. Insurers are required under adopted 
§3.3705(l)(2) to include in their provider listings a method for 
insureds to obtain, for each network hospital, the percentage of 
the total dollar amount of claims filed by facility-based physicians 
that are not under contract with the insurer. Insurers are not 
required to file this information with the Department or providers. 
The Department has identified the information in §3.3709 that it 
wishes insurers to file with the Department each year with the 
annual network adequacy report. The Department may request 
additional information as necessary to review network adequacy 
issues. In light of this, the Department does not believe that 
the information must be explicitly required to be provided to the 
Department at this time. 

Further, contracted providers will likely be able to obtain the 
same information from their contracted insurers or insureds 
upon request. Weighing administrative costs against the ne-
cessity of obtaining the information, the Department does not 
believe that it is necessary that insurers provide this information 
to all providers at this time, but will continue to monitor the issue. 

§3.3705(l)(2) and (3). 

Comment: Two commenters raise concerns regarding 
§3.3705(l)(2) and (3), which requires insurers to develop and 
provide information to insureds on how to identify hospitals at 
which more than 10 percent of claims by certain facility-based 
physicians were out-of-network claims. 

One commenter says it is unclear why the Department chose 
10 percent and unclear whether the Department believes there 
is an appropriate amount of out-of-network usage. Additionally, 

the commenter expresses concern that the requirement sug-
gests that health plans with out-of-network usage above 10 per-
cent have violated a norm and that the figure is being used as 
a benchmark without consideration of whether the enrollee had 
access to a network provider. 

This first commenter says that while the advisory committee es-
tablished under SB 1731 issued a report finding that 10 percent 
of facility-based provider claims were out-of-network, there was 
wide  variation in both area of practice and  total dollar  amount of  
claims. The commenter says that a 10 percent threshold is not 
consistent with the actual data collected by the Health Network 
Adequacy Advisory Committee and that it represents a flawed 
methodology. The commenter also says the provision sets an 
arbitrary standard about what an acceptable level of out-of-net-
work claims is before the insurer is required to provide notice. 

Finally, the first commenter states that the data arising from the 
committee’s review supports the view that out-of-network us-
age of hospital-based physicians is a smaller problem than pre-
viously thought, and the commenter opines that the data evi-
denced a higher concentration of out-of-network claims for emer-
gency services, and the commenter therefore asserts that such 
emergency services need separate rules. 

A second commenter opines that proposed §3.3705(l)(2) - (3) is 
intended to reduce the potential for balance billing by identifying 
those hospitals in which there has been a higher percentage of 
out-of-network claims. The commenter expresses concern that 
the provision may not provide insureds with a good assessment, 
because it is based on a percentage of dollar amounts of total 
claims and does not reflect the cost or volume of particular fa-
cility-based physicians. The commenter recommends that the 
provisions be deleted. 

Agency Response: The Department appreciates the comments 
but declines to delete the requirements because §3.3705(l)(1) 
provides a method by which insureds may identify those hos-
pitals that have contractually agreed with the insurer to facilitate 
the usage of preferred providers as specified  in  two discrete sub-
paragraphs of the paragraph, and collectively, the listing-specific 
disclosure requirements in §3.3705(l) will facilitate an insured’s 
ability to proactively seek out preferred provider services in non-
emergency situations and to assess for future purposes the risk 
that some services may not be accessible through the insurer’s 
preferred provider network. 

The Department’s initial decision to set the disclosure require-
ment at 10 percent of claims in the proposed rule was not based 
upon a particularized finding from the Health Network Adequacy 
Advisory Committee, but was rather a number that the Depart-
ment determined to constitute a sufficient threshold to earn an in-
sured’s attention and signal the insured to investigate the status 
of facility-based physicians more closely. However, the Depart-
ment does agree that the Health Network Adequacy Advisory 
Committee findings indicate wide variation among classes of fa-
cility-based physician with respect to network provider usage. 

In response to the concerns addressed by the commenters, 
adopted §3.3705(l)(2) requires insurers to include in all pre-
ferred provider listings a method for insureds to identify, for 
each preferred provider hospital, the percentage of the total 
dollar amount of claims  filed with the insurer by or on behalf of 
facility-based physicians that are not under contract with the 
insurer. 

§3.3705(l)(4). 
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Comment: In regard to proposed §3.3705(l)(4), a commenter as-
serts that in the absence of a requirement for providers to accept 
and treat new patients, a health plan can only provide enrollees 
with the information available to the plan. 

Agency Response: The Department appreciates the comment, 
but notes that the requirement for identification of whether a 
physician or provider is accepting new patients is statutorily 
required by the Insurance Code §1301.1591(a). The Depart-
ment expects that the information regarding acceptance of 
new patients would be included in the provider credentialing 
and contracting process and updated with changes with each 
listing update performed. This information will also be more 
likely to be kept current through input by insureds pursuant 
to §3.3705(l)(6)(B), which requires notice to insureds of how 
to notify the insurer of inaccurate information in the preferred 
provider listing relating to whether the provider is accepting new 
patients. 

§3.3705(l)(5). 

Comment: A commenter asserts that there is no statutory basis 
for §3.3705(l)(5). 

Agency Response: The Department disagrees with the 
commenter regarding statutory basis for §3.3705(l)(5). Sec-
tion 3.3705(l)(5) is adopted pursuant to the Insurance Code 
§1301.007. It is the Department’s position that a health in-
surance policy that provides for different levels of benefits 
depending upon the use of preferred versus nonpreferred 
providers should provide appropriate information to insureds 
for use in selecting a provider. If a preferred provider has 
notified the insurer of the physician or provider’s participation in 
a regional quality of care peer review program, this factor may 
affect the insured’s selection of provider and the determination 
to use preferred versus nonpreferred provider services. The 
information will, therefore, convey a characteristic of network 
adequacy to the insured. Section 3.3705(l)(5) is also adopted 
pursuant to the Insurance Code §1301.158(b), which requires 
an insurer to provide a current or prospective group contract 
holder or insured on request with an accurate written description 
of the terms of the health insurance policy to allow the individual 
to make comparisons and an informed decision before selecting 
among health plans. The description must be in a readable and 
understandable format as prescribed by the Commissioner and 
must include a current list of preferred providers. In addition, 
§3.3705(l)(5) is also adopted pursuant to the Insurance Code 
§1301.159, which requires insurers to provide a current list of 
preferred providers at least annually, and the Insurance Code 
§1301.1591, which: (i) requires an insurer subject to Chapter 
1301 that maintains an Internet site to list on the Internet site 
the preferred providers, including, if appropriate, mental health 
providers and substance abuse treatment providers, that in-
sureds may use in accordance with the terms of the insured’s 
preferred provider benefit plan; (ii) requires that the listing 
identify those preferred providers who continue to be available 
to provide services to new patients or clients; (iii) requires the 
insurer to update such Internet sites at least quarterly; and (iv) 
authorizes the Commissioner to adopt rules as necessary to 
implement the section, specifying that the rules may govern the 
form and content of the information required to be provided. 
The Department notes that insurers are only required under the 
adopted rule to make special note of those providers who have 
notified the insurer of their participation in regional quality of 
care peer review programs. Thus, the Department anticipates 
that providers will be incentivized through competition to obtain 

such designations in preferred provider listings. The information 
is relevant and useful to consumers deciding on where to 
obtain health services. However, if no providers participate in 
such programs or notify insurers, then no action on the part of 
insurers is required. 

§3.3705(l)(5). 

Comment: In regard to proposed §3.3705(l)(5), a commenter 
asserts that health plans have no way of knowing whether a 
provider is participating in a regional quality of care peer review 
program. The commenter also says that absent some standards 
or a uniform definition of a "regional quality of care peer review 
program," inclusion of such information should not be a required 
disclosure as it will not give consumers any meaningful informa-
tion. 

Agency Response: The Department agrees but notes that the 
rule only requires this information be provided to insureds when 
the preferred provider notifies the insurer of their participation 
in a qualifying program. Absent such notification, no action on 
the part of the insurer is required. The Department therefore 
declines to change §3.3705(l)(5). 

§3.3705(l)(5). 

Comment: In regard to the additional listing-specific disclosure 
requirements under proposed §3.3705(l)(5), a commenter says 
that absent some standards or a uniform definition of a "regional 
quality of care peer review program," inclusion of such informa-
tion should not be a required disclosure as it will not give con-
sumers any meaningful information. 

Agency Response: The Department appreciates the comment, 
but respectfully declines to modify the rule text at this time. The 
Department assumes that insurers and providers will be able to 
appropriately identify regional qualify of care peer review pro-
grams. As drafted, §3.3705(l)(5) providers for greater flexibility 
based upon the potential for variation in such programs region-
ally and based upon specialties. Should the Department receive 
complaints on this issue, additional specificity in the rule could 
be considered. 

§3.3705(l)(9). 

Comment: A commenter observes that §3.3705(l)(9) requires in-
surers to identify facilities in which the insurer has no contracts 
with a particular type of facility-based provider. The commenter 
opines that this disclosure directly relates to potential balance 
billing of insureds by facility-based physicians. The commenter 
supports inclusion of this disclosure requirement because the 
commenter opines that the provision is simple and will be under-
standable to insureds. 

Agency Response: The Department appreciates the supportive 
comment. 

§3.3705(l)(10). 

Comment: In regard to proposed §3.3705(l)(10), a commenter 
asserts that hospitals, and not health plans, have access to in-
formation concerning whether exclusive privileges have been 
granted to physicians. Another commenter states that it is possi-
ble for "dual" exclusive contracts to be granted to different physi-
cian groups of the same class for the performance of different or 
specialized services at the same facility. 

Agency Response: The Department appreciates the comments 
and has changed §3.3705(l) to delete proposed paragraph (10) 
in response. In a situation where an exclusive contract was 
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granted but only for a subset of the services provided by a class 
of physician at a facility, a consumer reviewing a provider listing 
could be misled into believing  that  he  or  she could not receive 
services from a nonpreferred provider of that physician and thus 
not be balance billed, when in fact the services would be pro-
vided by a different physician group of the same class that may 
or may not be preferred providers. 

§3.3705(l)(10). 

Comment: A commenter observes that proposed §3.3705(l)(10) 
requires plans to identify facilities that have exclusive contracts 
with facility-based providers, specifying the provider type. The 
commenter says that hospitals use exclusive contracts with fa-
cility-based physicians to assure physician coverage on a 24/7 
basis and to improve the management and coordination of these 
physician services. The commenter agrees that such exclusive 
contracts may have some influence on the negotiation of in-
surer-physician contracts, but asserts that identification of those 
facilities that have exclusive contracts with facility-based physi-
cians will in no way assist insureds in determining whether they 
may be balance billed by a facility-based physician. The com-
menter further argues that most insureds will not understand or 
care what an exclusive contract is in this context. Because of 
this, the commenter recommends that this provision be deleted. 

Agency Response: The Department appreciates the comment 
and has changed §3.3705(l) to delete proposed paragraph (10) 
in response to other comments, as noted herein. 

§3.3705(l)(11). 

Comment: A commenter states that the requirement under pro-
posed §3.3705(l)(11) that provider information specify the date 
on which the information was provided to the insured is unrea-
sonable because often insureds may view multiple listings before 
deciding on a doctor, and there is no way to require an insured 
to enter such a date for tracking. 

Agency Response: The Department appreciates the com-
ment and has made changes to §3.3705(l)(11), adopted as 
§3.3705(10), to address the concern. Adopted §3.3705(10) 
now instead requires the provider information to be dated. The 
Department anticipates that this revised requirement will afford 
greater flexibility to insurers in determining how to date such 
listings and will facilitate compliance with the requirement. Addi-
tionally, the inclusion of such dating should assist consumers in 
using the most recent version of listings to locate a participating 
preferred provider while also giving insurers more flexibility in 
administration. 

§3.3705(n) - Notice of substantial decrease in availability of hos-
pital-based physicians. 

Comment: A commenter states that, with respect to §3.3705(n) 
and the required notice concerning substantial decreases in 
the availability of in-network providers, there may be some 
notice requirement for term contracts. The commenter states 
that confusion may result from notices of substantial decreases 
in preferred provider physicians at preferred provider facilities 
because of the fact that there are plans in multiple areas all over 
the state that may work from one website, resulting in crowded 
information on the insurer’s Internet site. The commenter also 
opines that the preferred provider benefit plan model provides 
incentive on the front end for providers and plans to contract, 
while on the back end of the claim process there now exists the 
mediation process. The commenter further offers that through-
out the health care selection process there are transparency 

elements. The commenter opines that this formula is fairly new 
and should be given time to work before significantly revamping 
the elements in the system such as the notice requirements in 
§3.3705(n). 

Agency Response: The Department agrees that some term con-
tracts include notice provisions and has revised §3.3705(n)(5) 
in response to this comment and to accommodate the possi-
bility that pending contract terminations will be resolved prior 
to the effective date of the termination. Section 3.3705(n)(5) 
as adopted addresses deadlines for posting notice of substan-
tial decreases in available preferred facility-based physicians at 
preferred provider facilities based upon two possible contract 
termination scenarios. If the substantial decrease results from 
the termination of a contract between the insurer and a facil-
ity-based physician group, §3.3705(n)(5)(A) requires that the in-
surer post notice of the substantial decrease and update its Inter-
net-based preferred provider listing as soon as practicable and 
in no case later than two business days after the effective date of 
the contract termination. The Department has determined that 
§3.3705(n)(5)(A) does not require modification because the pro-
vision does not require posting of the notice and updating of the 
listing prior  to  the actual  effective date of the termination. 

If the substantial decrease results from the termination of a 
contract between a preferred provider facility and a preferred 
provider physician group, §3.3705(n)(5)(B) requires that the 
insurer post notice of the substantial decrease and update its 
Internet-based preferred provider listing as soon as practicable 
and in no case later than two business days after the later of: 
(i) the date on which the insurer receives notice of the contract 
termination; or (ii) the effective date of the contract termination. 
As adopted, §3.3705(n)(5)(B) will give greater flexibility to hos-
pitals, insurers, and facility-based physicians by permitting early  
communication between a facility and an insurer concerning 
pending terminations of contracts without requiring pre-termina-
tion disclosure by the insurer. The Department disagrees that 
either potential confusion based upon additional notices or the 
existence of current contract incentives, mediation, and trans-
parency measures justify deleting or delaying implementation 
of the requirement for insurers to provide notice of substantial 
decreases in the availability of preferred provider physicians 
at preferred provider facilities. The basis for the Department’s 
position is as follows. 

Potential confusion. The Department disagrees that potential 
confusion based upon the inclusion of a notice concerning sub-
stantial decreases in the availability of providers outweighs the 
confusion to a consumer that unsuccessfully seeks network ser-
vices in reliance upon a provider listing that fails to include such 
a notice. While the inclusion of additional notice may result in 
the need for a consumer to review more information, it is the 
Department’s position that such a notice will benefit insureds by 
permitting the selection of a facility based upon the risk of receiv-
ing services from a nonpreferred facility-based physician. Due 
to the potential for balance billing from a nonpreferred physician, 
the Department’s position is that the notice is important for both 
current insureds who are selecting a facility and for prospective 
insureds and group contract holders who are assessing the ad-
equacy of a network. 

Additionally, the notice is only required in the event of substan-
tial decreases in preferred provider physician availability. The 
Department has defined "substantial decrease" in §3.3705(n)(1) 
based upon two possible terminations of a provider contract. 
Section 3.3705(n)(1)(A) specifies that a decrease is substan-

ADOPTED RULES June 3, 2011 36 TexReg 3469 



tial if the contract between the insurer and any facility-based 
physician group that comprises 75 percent or more of the pre-
ferred providers for that specialty at the facility terminates. Sec-
tion 3.3705(n)(1)(B) specifies that a decrease is substantial if 
the contract between the facility and any facility-based physi-
cian group that comprises 75 percent or more of the preferred 
providers for that specialty at the facility terminates, and the in-
surer receives notice as required under §3.3703(a)(26)(A). Thus, 
the Department has structured §3.3705(n) to require posted no-
tice of a decrease only when the decrease is particularly signif-
icant. 

Effect of existing framework. The Department disagrees that 
the combination of existing incentives to contract, the media-
tion process, and transparency measures justify deletion or de-
lay of the requirement for insurers to provide notice to current 
and prospective insureds and group contract holders concern-
ing substantial decreases in the availability of preferred provider 
physicians at preferred provider hospitals for three reasons as 
follows. 

First, for those instances in which contracting incentives are a 
sufficient inducement for all parties involved, a substantial de-
crease in available preferred providers is less likely to occur in 
the first place. There are, however, several parties involved with 
the contracts that may affect network adequacy, including insur-
ers, facilities, and physicians. Because of this complexity, there 
is an increased possibility that contracting incentives will not suf-
fice to ensure sufficient and adequate networks. 

Second, the Department disagrees that the existence of a me-
diation process as provided under the Insurance Code Chapter 
1467 is a sufficient enough consumer protection that insureds 
should not have access to additional notice when there is a de-
crease in available preferred provider physicians. This is be-
cause an insured’s recourse to mediation is subject to several 
limitations. A physician may avoid mandatory mediation by dis-
closing to the insured: (i) that the physician is not under contract 
with the insured’s health benefit plan; (ii) the projected amount 
for which the insured may be responsible; and (iii) the circum-
stances under which the insured will be responsible for those 
amounts. TEX. INS. CODE §1467.051. The insured’s recourse 
to mediation is also limited to claims that involve patient finan-
cial responsibility amounts greater than $1,000, not including 
copayments, deductibles, and coinsurance. TEX. INS. CODE 
§1467.051(a). 

It is, therefore, possible that an insured could seek preferred 
provider services, only to learn at the last minute that some of the 
services provided in a preferred provider facility will be furnished 
by a nonpreferred provider. The nonpreferred provider may fur-
nish disclosures to the insured as specified in §1467.051 in a 
manner that makes it impractical or unreasonable for the insured 
to seek an alternative physician that is a preferred provider. Ex-
isting protections under Chapter 1467 would not aid such an in-
sured. Further, even if an insured qualifies to request mediation, 
the insured may still be subject to balance bill amounts that ex-
ceed the amount for which the insured would have been respon-
sible had services been provided by a preferred provider. 

Third, as explained in examining the disclosure requirements in 
the Insurance Code Chapter 1467, transparency measures do 
not always suffice to protect an insured from unanticipated bal-
ance bills. An insured can take all of the proper steps to seek 
preferred provider services, including requesting advance esti-
mates of payments and charges from insurers, physicians, and 
facilities, only to learn that patient coverage issues at a facility 

have resulted in a change in the identity of the physician that 
actually furnishes ancillary services. Existing disclosure require-
ments will not protect an insured facing such a scenario from  
unanticipated balance bill amounts. 

For each of these reasons, it is the Department’s position that 
notice of substantial decreases in the availability of preferred 
provider facility-based physicians at preferred provider facilities 
is an important consumer protection in that it puts current and 
prospective insureds and group contract holders on notice that 
there is a greater risk that benefits furnished by facility-based 
physicians at the facility may be furnished by nonpreferred 
providers. Further, the notice requirement increases the pos-
sibility that the insured will realize this increased risk of higher 
balance billing potential at an earlier point in time and take steps 
to reduce that possibility. 

Comment: A commenter states that §3.3705(n), as structured, 
creates a situation in which the current number of providers be-
comes the de facto standard of adequacy even if excessive. As 
such, if the group terminates, the commenter asserts that the 
only acceptable response for the insurer is the designation of this 
predetermined number of providers that arguably is not neces-
sary to adequate access. The commenter questions whether it is 
possible to establish a set  number of providers or a set method-
ology that determines what constitutes access and whether or 
not it is a better approach to determine access by whether or not 
patients can actually see providers in-network when they wish. 

Agency Response: The Department agrees that: (i) proposed 
§3.3705(n) created a de facto standard of adequacy that may 
not be appropriate if the original number of providers exceeded 
that necessary to an adequate network; and (ii) flexibility con-
cerning determination of adequacy is appropriate based upon 
the potential for wide variation in circumstances from market to 
market. The Department has, therefore, revised §3.3705(n) in 
response to this comment. 

Section 3.3705(n) as adopted provides for additional flexibility 
to an insurer whose network of preferred provider physicians at 
a preferred provider facility has suffered a substantial decrease 
in two situations. First, the Department has modified subsection 
(n)(2) concerning initial network adequacy at the time of the sub-
stantial decrease. Subsection (n)(2) as proposed includes an ex-
emption from the section’s notice requirement for an insurer that 
makes available preferred provider physicians of the same spe-
cialty at an equivalent or greater percentage level as that prior 
to the decrease. The Department has revised subsection (n)(2) 
to provide for an additional basis for exemption from the notice 
requirement. Subsection (n)(2) as adopted extends this exemp-
tion to an insurer that provides to the Department a certification 
of the insurer’s determination that the termination of the provider 
contract has not caused the preferred provider service delivery 
network for any plan supported by the network to be noncompli-
ant with the adequacy standards specified in §3.3704, as those 
standards apply to the applicable provider specialty. Subsection 
(n)(2) also specifies that the certification must be submitted to 
the Department by e-mail to hwcn@tdi.state.tx.us. 

Second, the Department has modified subsection (n)(4) to 
address situations in which an insurer’s network of preferred 
provider physicians at a preferred provider facility suffers a 
substantial decrease but nonetheless becomes adequate with 
a smaller level of physicians earlier than the six-month period 
of time for which notice would otherwise be required under 
§3.3705(n)(4)(B). Subsection (n)(4)(C) as adopted specifies 
that an insurer may remove notice concerning the substantial 
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decrease if the insurer certifies to the Department that the 
termination of the provider contract has not caused the insurer’s 
preferred provider service delivery network for any plan sup-
ported by the network to be noncompliant with the adequacy 
standards specified in §3.3704. The provision also specifies 
that the certification must be submitted to the Department by 
e-mail to hwcn@tdi.state.tx.us. 

The Department has determined that §3.3705(n)(2) and (4) as 
adopted afford additional flexibility to insurers by creating ex-
emptions from the notice requirements of the section that are 
based upon specific adequacy requirements rather than solely 
upon existing levels of preferred providers that may exceed the 
level required to maintain an adequate network. Further, the De-
partment anticipates that an insured’s ability to receive services 
from a preferred provider physician at the facility on request will 
be included in an insurer’s analysis of network adequacy in de-
termining whether to seek an exemption under §3.3705(n)(2) or 
(4). 

Comment: A commenter asserts that there is no statutory basis 
for §3.3705(n). 

Agency Response: The Department disagrees that there is 
no statutory basis for §3.3705(n) because the notice is neces-
sary to implement the Insurance Code §§1301.158(a) and (c), 
1301.1591(a) and (c), 1701.055(a)(2), 1301.0055(2), 1301.007, 
and 1456.003(c). The notice requirement in §3.3705(n) is 
necessary to place current and prospective policyholders on 
notice of the increased potential that services received at the 
preferred provider facility in question may include services from 
nonpreferred provider facility-based physicians and therefore 
carry a greater risk of unanticipated balance bills. The Insurance 
Code §1301.158(a) requires an insurer to provide to a current 
or prospective group contract holder or insured on request an 
accurate written description of the terms of the health insurance 
policy to allow the individual to make comparisons and an 
informed decision before selecting among health care plans. 
The description must be in a format prescribed by the Commis-
sioner and must include a current list of preferred providers. 
Section 1301.158(c) also specifies that an insurer may not use 
or distribute information for prospective insureds that is untrue 
or misleading. To the extent that an insurer uses its website 
to provide information concerning current preferred providers, 
§1301.158(a) and (c) authorizes the adoption of §3.3705(n). 

Further, the Insurance Code §1301.1591(a) requires an insurer 
that maintains an Internet site to list on the site the preferred 
providers that insureds may use in accordance with the terms of 
the insured’s preferred provider benefit plan. The listing is re-
quired to identify those preferred providers who continue to be 
available to provide services to new patients, and under Subsec-
tion (b) the site must be updated at least quarterly. Subsection 
(c) authorizes the Commissioner to adopt rules as necessary to 
implement the section and specifies that the rules may govern 
the form and content of the information required to be provided 
under Subsection (a). 

The Insurance Code §1701.055(a)(2) specifies that the Commis-
sioner may disapprove or, after notice and hearing, withdraw ap-
proval of a form if the form: (i) violates the Insurance Code, a rule 
of the Commissioner, or any other law; or (ii) contains a provision 
that is unjust, encourages misrepresentation, or is deceptive. It 
is the Department’s position that the use of a form that provides 
for the payment of benefits at a level of coverage that is different 
from the basic level of coverage if the insured uses a preferred 
provider would be unjust, encourage misrepresentation, and be 

deceptive if permitted to be used in conjunction with a listing of 
providers that the insurer has not updated in response to a sub-
stantial decrease in available preferred providers at a preferred 
provider facility. The inclusion of notice on the insurer’s Internet 
website is necessary to prevent such a result. 

The Insurance Code §1301.0055(2) requires the Commissioner 
to adopt network adequacy standards that ensure availability of, 
and accessibility to, a full range of contracted physicians and 
health care providers to provide health care services to insureds, 
and §1301.007 authorizes the Commissioner to adopt rules as 
necessary to: (i) implement Chapter 1301; and (ii) ensure rea-
sonable accessibility and availability of preferred provider ser-
vices to residents of this state. Accurate communication con-
cerning the accessibility and availability of preferred provider 
physicians at preferred provider facilities is crucial to implement-
ing §1301.0055(2) and §1301.007 because the failure to com-
municate this information deprives the insured of the opportunity 
to investigate options that are less likely to result in the provi-
sion of nonpreferred provider services and the possibility of ad-
ditional, unplanned balance billing expenses. 

Finally, §1456.003(c) requires that an insurer clearly identify any 
facilities within its provider network in which facility-based physi-
cians do not participate in the network. Such facilities must be 
identified in a separate and conspicuous manner in any provider 
directory or website directory. Consistent with the statute, the 
adopted rule requires a separate, conspicuous identification of 
such facilities in the location on the insurer’s website where its 
provider listing is available. In the limited situations where the 
insurer has represented to insureds that the provider group is in 
its network and then suffered a substantial change in its ability to 
provide in-network services at that facility, the Department has 
added additional consumer protections by specifying that such 
notice must be given promptly and for a specified period of time. 
Such consumer protections are supported by the statutory pro-
visions cited. 

Comment: Two commenters state concerning §3.3705(n) that 
health plans have no idea what percentage of any specialty a 
group may represent at a facility because health plans do not 
grant hospital privileges to physicians. 

Agency Response: The Department disagrees that an insurer’s 
knowledge of the total percentage of a specialty a group repre-
sents at the facility is necessary for compliance with §3.3705(n). 
Section 3.3705(n)(1) addresses only the decreased availability 
of facility-based physicians that comprise 75 percent or more of 
the preferred providers at  the facility.  Based upon the  Depart-
ment’s experience in reviewing contract provisions and creden-
tialing materials, it is the Department’s position that insurers do 
monitor the hospital privilege status of the physicians that are 
part of the insurer’s network. The Department therefore declines 
to change §3.3705(n) in response to this comment. 

§3.3705(n)(5)(B). 

Comment: A commenter states that proposed §3.3705(n)(5)(B) 
also presumes that the current level of providers is the accept-
able figure and therefore a return to that figure is required in or-
der for there to be adequate access. The commenter says the 
proposed section should be deleted, as a health plan may not 
remove a provider from the listing until the effective date of ter-
mination of the contract. 

Agency Response: The Department agrees with the comment, 
but declines to delete the section and has instead modified it. 
Section 3.3705(n) as adopted provides for additional flexibility 
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to an insurer whose network of preferred provider physicians at 
a preferred provider facility has suffered a substantial decrease 
in two situations. First, the Department has modified subsection 
(n)(2) concerning initial network adequacy at the time of the sub-
stantial decrease. Subsection (n)(2) as proposed includes an ex-
emption from the section’s notice requirement for an insurer that 
makes available preferred providers physicians of the same spe-
cialty at an equivalent or greater percentage level as that prior 
to the decrease. The Department has revised subsection (n)(2) 
to provide for an additional basis for exemption from the notice 
requirement. Subsection (n)(2) as adopted extends this exemp-
tion to an insurer that provides to the Department a certification 
of the insurer’s determination that the termination of the provider 
contract has not caused the preferred provider service delivery 
network for any plan supported by the network to be noncompli-
ant with the adequacy standards specified in §3.3704, as those 
standards apply to the applicable provider specialty. Subsection 
(n)(2) also specifies that the certification must be submitted to 
the Department by e-mail to hwcn@tdi.state.tx.us. 

Second, the Department has modified subsection (n)(4) to 
address situations in which an insurer’s network of preferred 
provider physicians at a preferred provider facility suffers a 
substantial decrease but nonetheless becomes adequate with 
a smaller level of physicians earlier than the six-month period 
of time for which notice would otherwise be required under 
§3.3705(n)(4)(B). Subsection (n)(4)(C) as adopted specifies 
that an insurer may remove notice concerning the substantial 
decrease if the insurer certifies to the Department that the 
termination of the provider contract has not caused the insurer’s 
preferred provider service delivery network for any plan sup-
ported by the network to be noncompliant with the adequacy 
standards specified in §3.3704. The provision also specifies 
that the certification must be submitted to the Department by 
e-mail to hwcn@tdi.state.tx.us. 

§3.3705(o) - Disclosure Concerning Reimbursement of Basic 
Benefit Services. 

Comment: A commenter states that §3.3705(o) establishes new 
member disclosure obligations regarding the basis of payment 
for out-of-network services and opines that this information is 
not likely to be helpful in a realistic way for consumers. The 
commenter states that the rules presuppose that a consumer 
will calculate the maximum allowable cost and decide which 
provider to choose and arrange before surgery, a scenario that 
the commenter asserts does not reflect reality. The commenter 
expresses concern that the provision places a tremendous 
burden on consumers. The commenter argues that one of the 
reasons products like insurance are regulated is that there is an 
asymmetry of knowledge in consumer - provider and consumer 
- plan dynamics. 

The commenter opines that the model established under SB 
1731 and HB 2256, while not perfect, accounts for the fact that 
there are multiple parties negotiating and that absent a require-
ment for all these parties to reach some agreement, there will 
be a level of brinksmanship that occurs in the system. The com-
menter questions whether the better way to deal with that is to 
have an incentive on the front end, some transparency in the 
middle, and then provision for the consumer to seek relief via 
mediation on the back end. The commenter opines that this is 
the system that the legislation provides. 

Agency Response: The Department disagrees that disclosure 
requirements concerning reimbursement of basic benefit ser-
vices are not realistically helpful or place too great a burden upon 

consumers. Section 1301.158 of the Insurance Code requires 
that insurers provide an accurate description of the terms of the 
policy, and the Department believes that it is a fundamental as-
pect of insurance regulation that an insured must be given some 
notice of what the insurer must pay if there is a claim. 

However, the Department has entered an order against one 
large insurer based on allegations by the Department that the 
insurer’s out-of-network reimbursements were unreasonably 
low in light of representations made in its policies. See Com-
missioner’s Order No. 08-0514, June 13, 2008 at 2. The 
Department has concluded that some disclosure of out-of-net-
work reimbursement methodologies must be made in order to 
allow consumers to enforce their insurance policies and to put 
them on notice of the potential for balance billing if a carrier does 
not intend to pay an out-of-network provider’s full billed charge. 

The Department disagrees that the requirements for disclosure 
concerning reimbursement of basic benefits are inconsistent 
with reality because the general purpose of transparency 
requirements concerning health insurance reimbursement 
amounts is to satisfy the need for a better, more accurate 
understanding of both the benefits to which an individual is 
entitled under a policy and the scope of potential personal 
liability that an individual may face after receipt of basic benefit 
services. Collectively, the disclosure requirements in §3.3705(o) 
permit an insured to better determine both how an insurer will 
calculate reimbursement of nonpreferred provider services and 
whether the actual calculation is performed according to the 
stated methodology. Knowledge of how an insurer calculates 
reimbursement of nonpreferred provider services is crucial 
to an insured’s understanding of the scope of actual benefits 
offered under a given preferred provider benefit plan. It is 
the Department’s position that some current or prospective 
insureds or group contract holders will consider the scope of 
basic benefit reimbursement in conjunction with information 
concerning actual network adequacy when making decisions 
regarding the selection or retention of a plan. Further, it is the 
Department’s position that disclosure concerning basic benefit 
reimbursement may facilitate an insured’s inquiry into whether 
such reimbursement has been made appropriately. 

§3.3705(o). 

Comment: A commenter observes that proposed §3.3705(o)(2) 
would require insurers to identify a data source and explana-
tion of how such data is used if reimbursement to nonpreferred 
providers is based indirectly upon data regarding usual, custom-
ary, or reasonable charges by providers. The commenter ex-
presses support for transparency of information regarding deter-
mination of out-of-network rates and also asserts that patients, 
providers, and managed care plans would all benefit from the  
certainty that would be provided by a system in which "usual and 
customary" is defined by the Texas Department of Insurance. 

Agency Response: The Department appreciates the com-
menter’s statement of support. The Department agrees that 
transparency of information is important. Though the adopted 
rule does not define usual and customary or require all insurers 
to base their claim payments on usual and customary, the rule 
does require insurers using usual and customary as a basis 
for determining reimbursement to disclose the source of their 
data, how it is used, and the existence of any reduction from 
usual and customary charges that will be applied. Because 
the Department is not requiring all insurers to use "usual and 
customary" charges in making reimbursement, it does not 
believe it is necessary to incorporate a definition for "usual and 
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customary" in order to achieve transparency and declines to 
make the requested change. 

§3.3705(p) - Plan Designations. 

Comment: A commenter questions whether the network desig-
nations of a "PPO AHCN" or a "PPO LHCN" will be meaningful 
for consumers when there is an asymmetry of knowledge be-
tween consumer and provider, and consumer and plan. The 
commenter opines that the use of network designations places 
a great burden upon consumers. Another commenter asserts 
that proposed §3.3705(p) and (q) have no statutory basis. A 
final commenter states that additional designations such as "Ap-
proved Hospital Care Network" and "Limited Hospital Care Net-
work" will confuse consumers. 

Agency Response: The Department appreciates the comments 
but declines to make any changes to §3.3705(p) and (q) based 
upon these comments. The Department believes that Texas 
consumers will benefit from the shorthand ability to quickly com-
pare health plans based on whether they comply with the net-
work hospital requirements. 

The Department adopts §3.3705(p) because the additional 
notice via the appropriate designation is necessary to implement 
the Insurance Code §§1301.158(a) and (c), 1701.055(a)(2), 
1301.0055(2), and 1301.007. The designation requirement 
in §3.3705(p) is necessary to place current and prospective 
insureds and group contract holders on notice, as appropriate, 
of the increased potential that services received at hospitals 
under the preferred provider benefit plan may carry a greater 
risk of unanticipated balance bills due to the insurer’s use of a 
preferred provider network that does not comply with network 
adequacy requirements for hospitals in the manner specified in 
§3.3704(e). 

The Insurance Code §1301.158(a) requires an insurer to pro-
vide to a current or prospective group contract holder or insured 
on request an accurate written description of the terms of the 
health insurance policy to allow the individual to make compar-
isons and an informed decision before selecting among health 
care plans. The description must be in a format prescribed by 
the Commissioner and must include a current list of preferred 
providers. Section 1301.158(c) also specifies that an insurer 
may not use or distribute information for prospective insureds 
that is untrue or misleading. It is the Department’s position that 
disclosure by means of the designation specified in §3.3705(p) 
is necessary for compliance with §1301.158(a) and (c). 

The Insurance Code §1701.055(a)(2) specifies that the Commis-
sioner may disapprove or, after notice and hearing, withdraw ap-
proval of a form if the form: (i) violates the Insurance Code, a rule 
of the Commissioner, or any other law; or (ii) contains a provision 
that is unjust, encourages misrepresentation, or is deceptive. It 
is the Department’s position that the use of a form that provides 
for the payment of benefits at a level of coverage that is different 
from the basic level of coverage if the insured uses a preferred 
provider would be unjust, encourage misrepresentation, and be 
deceptive if permitted to be used without contemporaneous use 
of a designation as specified in §3.3705(p) to provide for addi-
tional notice to insureds and group contract holders concerning 
the scope of limitations on the plan’s ability to provide accessible 
and available preferred provider hospital services in compliance 
with network adequacy standards for hospitals. 

The Insurance Code §1301.0055(2) requires the Commissioner 
to adopt network adequacy standards that ensure availability of, 
and accessibility to, a full range of contracted physicians and 

health care providers to provide health care services to insureds, 
and §1301.007 authorizes the Commissioner to adopt rules as 
necessary to: (i) implement Chapter 1301; and (ii) ensure rea-
sonable accessibility and availability of preferred provider ser-
vices to residents of this state. Accurate communication con-
cerning the accessibility and availability of preferred provider 
services in connection with hospital services is crucial to imple-
menting §1301.0055(2) and §1301.007 because the failure to 
communicate this information deprives the insured of the oppor-
tunity to investigate options that are less likely to result in the 
provision of nonpreferred provider services and the possibility of 
additional, unplanned balance billing expenses. 

§3.3706. 

Comment: A commenter states that §3.3706(a)(5) will prohibit 
insurers from using selection standards for designation of pre-
ferred providers in a way that directly or indirectly avoid high 
risk populations through exclusion of physicians or other health 
care providers that are located in certain geographic areas or 
who treat high risk populations of insureds. The commenter ex-
presses strong support for inclusion of this prohibition, asserting 
that from a public policy perspective it is essential that insurers 
provide reasonable access to all insureds, regardless of their 
socio-economic status or health condition, and that physicians, 
hospitals and other care providers who treat high risk patients 
not be denied participation in an insurer’s provider network. 

Agency Response: The Department appreciates the supportive 
comment. 

Comment: A commenter expresses appreciation for the De-
partment’s recognition of accreditation as a quality indicator 
for provider credentialing programs and looks forward to new 
opportunities to work with the Department as it looks at network 
adequacy issues pertinent to §§3.3701 - 3.3713. 

Agency Response: The Department appreciates the supportive 
comment. 

Comment: A commenter observes that in proposed §3.3706, 
the Department has established a presumption of compliance 
with state credentialing requirements for insurers that have 
received non-conditional URAC Accreditation. The commenter 
encourages the Department to similarly consider how URAC 
Accreditation may complement the Department’s network ade-
quacy requirements and the goal of ensuring reasonable access 
and availability of preferred provider services to Texas residents. 

Agency Response: The Department appreciates the support-
ive comment. The Department has reviewed the URAC Health 
Network Standards, Version 6.0 (URAC Standards). While the 
URAC Standards appear useful and reasonable, the Department 
declines to revise the proposed rule to require compliance with 
the URAC Standards at this time. The Department notes that 
the network adequacy standards in the proposed rule are the 
product of two prior rounds of informal drafts and stakeholder 
discussions and believes that it would be a substantial change 
to the rule to move to the URAC Standards at this time which 
would necessitate additional opportunity for input by stakehold-
ers. 

Additionally, the URAC Standards appear to have a different fo-
cus than the proposed rule. Specifically, the URAC Standards 
appear to have relatively brief requirements as to network access 
and availability and provider selection criteria, but many more re-
quirements in the area of provider relations. The proposed rule 
goes into more depth on the issues of access and availability, as 
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evidenced by §3.3704(e), and selection of preferred providers, 
as evidenced by §3.3706. The Department does not believe that 
additional rules on provider relations are necessary at this time in 
light of the existing statutory requirements concerning relations 
with providers in the Insurance Code Chapter 1301, Subchap-
ters B, C, and C-1. The Department recognizes, however, that 
preferred provider network regulation is an emerging area na-
tionally and intends to monitor this area on an ongoing basis to 
determine whether additional rulemaking is necessary. Consid-
eration of the URAC Standards will likely be a part of any future 
rulemaking process. 

Comment: A commenter appreciates the Department’s attempt 
to prevent insurer "cherry-picking" among physicians and patient 
populations through the language in proposed §3.3706(a)(5). 
The commenter believes that it would also be appropriate in 
this section to prohibit an insurer from excluding a preferred 
provider based, in part, upon who owns and operates the 
preferred provider. The commenter recommends the following 
language be inserted into proposed §3.3706(a)(5): "(C) exclude 
a preferred provider based, in whole or in part, on who owns or 
operates the preferred provider." 

Agency Response: The Department appreciates the supportive 
comment but declines to make the suggested change. The De-
partment notes that the current language in §3.3706(a) requires 
that insurers must afford all licensed providers that comply with 
the terms and conditions of the insurer a "fair, reasonable, and 
equitable opportunity to become preferred providers." The De-
partment believes that the current language is broad enough to 
prevent physicians and providers from being excluded based 
solely on who owns or operates a provider. The Department 
also believes that there might be circumstances when the own-
ership of the provider might be relevant to the insurer’s decision 
to contract. For instance, an insurer that has been unable to 
contract with the physicians that practice at a facility on reason-
able terms might decide not to contract with the facility owned by 
those physicians if balance billing of insureds might result, and 
the ownership of the facility by those physicians might be rele-
vant to that decision. Thus, the Department does not believe 
that a blanket prohibition is appropriate at this time. 

Section 3.3707. 

Comment: A commenter asserts that inclusion of specific ref-
erence to situations in which exclusive privileges are granted is 
necessary in §3.3707 as a basis for waiver due to failure to con-
tract based on statements of legislative intent that can be found 
in the legislative history of HB 2256. 

The commenter notes that for an insurer, the worst case sce-
nario is when an in-network hospital considered to be crucial to 
a network in a given service area has granted exclusive privi-
leges to certain providers. The commenter says that in some 
cases exclusive privileges are held by extremely large provider 
groups or by a group that is the one of few or only such provider 
groups in the area, and when that happens it affects the leverage 
and the ability of plans to approach the provider group and get 
them in-network at reasonable rates. The commenter says that 
in acting as an agent for employers an insurer tries to negotiate 
fair reimbursement rates, but that some groups exploit exclusive 
privileges as a negotiating tool and require insurers to pay the 
rates that will get them into the network. 

The commenter points out that there are usually benefits for 
physicians to be in-network, though at times both parties can 
make a good-faith effort and nonetheless reach a different con-

clusion about what is fair reimbursement, and the commenter 
says it is important that both parties be allowed to walk away 
if they don’t want to contract. The commenter notes that the 
process does not all happen on the front end, but that at times 
parties must have conversations, show-downs, and stare-downs 
before parties understand the impact of walking away from a 
contract. 

Agency Response: The Department declines to make the re-
quested changes to §3.3707. While a hospital’s granting of ex-
clusive privileges may provide support for the grant of a waiver 
of network adequacy requirements, the Department does not be-
lieve that HB 2256 requires the grant of a waiver based upon the 
existence of such an arrangement alone. For instance, the exis-
tence of a grant of exclusive privileges might not dictate the grant 
of a waiver in a case where the provider holding exclusive priv-
ileges offers to contract with an insurer at reimbursement rates 
that are below average in the market. Instead, the Department 
will consider the existence of exclusive privileges both in deter-
mining whether providers are available to contract with the in-
surer and whether those that are available have refused to con-
tract on terms that are reasonable, as specified in §3.3707(a). 

Comment: A commenter expresses appreciation for the Depart-
ment’s revision of §3.3707 based on feedback received during 
the informal draft period. The commenter observes that §3.3707 
requires an insurer to demonstrate the efforts it has made to 
locate and contract with providers before applying for a waiver 
from network adequacy requirements, but says the rule as pro-
posed is unclear and suggests that §3.3707(a) be revised to 
state the following: 

"(a) In accordance with the Insurance Code §1301.0055(3), an 
insurer may make an application for a waiver from one or more 
network adequacy standards in a specific local market required 
by §3.3704 of this subchapter (relating to Freedom of Choice: 
Availability of Preferred Providers). The commissioner may 
grant the requested waiver and impose reasonable conditions 
on the waiver if the insurer proves: 

"(1) the local market lacks providers or physicians necessary to 
establish an adequate network in the market under this subchap-
ter; or 

"(2)            
roviders and physicians in the local market, but the providers 
nd physicians in the local market have been unwilling to con-
act with the insurer." 

gency Response: The Department appreciates the statement 
f support, as well as the suggested language. The Department 
eclines to make the specific suggested change as proposed; 

         

the insurer has made a good faith effort to contract with
p
a
tr

A
o
d
however, the Department has revised the language in response
to this and other comments as described herein to clarify that the 
standards that apply to an application for a waiver include situa-
tions where there are a lack of providers or physicians available 
to contract or where providers or physicians have refused to con-
tract with the insurer on any terms or on terms that are reason-
able. The Department believes adopted §3.3707(a) addresses 
the situations addressed by the commenter’s suggested revision 
as well as additional situations where a waiver would be appro-
priate. 

Comment: A commenter says that many of the provisions in the 
proposed regulations will aid patients by providing them valu-
able information on network composition and introducing trans-
parency, and the commenter expresses support for the inclusion 
of a physician’s response to an insurer’s request for waiver due 
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to the insurer’s failure to contract in local markets in §3.3707, 
because such information will be helpful in decision-making con-
cerning waivers. 

Agency Response: The Department appreciates the statement 
of support. 

Comment: Two commenters express opposition to what they de-
scribe as an insurance-industry bias inherent in §3.3707. Addi-
tionally, one of the commenters recommends that the Depart-
ment modify proposed §3.3707 to provide more specific param-
eters for the granting of waivers and to strengthen the physician 
notice provisions in the section. 

One commenter states that the language of proposed 
§3.3707(a) implies that the physician is always the party not 
available for contracting, refusing to contract, or seeking con-
tract terms that are unreasonable. The commenter asserts 
that two parties are necessary to enter into a contract, and 
either party may be responsible for "refusing to contract" or 
for "seeking unreasonable terms." The commenter urges that 
this is especially true because many insurance contracts are 
in reality contracts of adhesion, and asks how the Department 
will interpret and apply the "unreasonableness" waiver provision 
(i.e., by whose definition). 

The commenter states that the implication that it is solely physi-
cians who are unwilling "to come to the table" and negotiate 
when insurers fail to meet their duty to provide adequate net-
works is incorrect. According to the commenter, in a recent, 
statistically-valid survey 32 percent of respondents reported that 
within the past two years they had approached a plan they were 
not contracted with in an attempt to join the plan’s network. Ac-
cording to the commenter, physicians in indirect access special-
ties were most likely to approach a plan. Among those physi-
cians who attempted to join a network, 27 percent received no 
response from the network, 29 percent received an unaccept-
able offer, and 44 percent ultimately received a contract. 

The commenter argues that the survey demonstrates both that 
there are many situations (i.e., 27 percent of the time) during 
which the insurer is the nonresponsive party and that, in many 
situations (i.e., 44 percent), the parties are eventually able to 
enter into an agreed contract. The commenter says that this is 
the natural result of the contract negotiation process and that 
§3.3707 should reflect this, but that instead the section disrupts 
the process and allows insurers to avoid establishment of an 
adequate network by allowing them to make unacceptable de-
mands during contract negotiations. 

The commenter also asserts that as the provision is drafted it 
seems possible an insurer could obtain a waiver applicable to 
the entire state, but that this would not be in accord with the lo-
cal market requirements contained in HB 2256. The commenter 
suggests that the insurer identify the local market for which the 
waiver is sought. 

Additionally, the commenter expresses appreciation for the De-
partment’s efforts to incorporate more physician input into the 
waiver process, but says that if the Department permits an in-
surer to notify physicians itself (rather than having the Depart-
ment provide notice to the physician), then additional proof of 
notice requirements should be added to the rule. To address 
these concerns, the commenter recommends revising proposed 
§3.3707 to state: 

"(a) An insurer may make application for a departure from local 
market network adequacy standards in a particular local market 

and the commissioner may permit such a departure upon good 
cause shown and appropriate proof, including: 

"(1) that the insurer has made multiple offers at materially differ-
ing rates for the services sought from the physician or provider 
and a contract has not been executed: 

"(2) that the network adequacy standards are impossible to meet 
in the given local market due to the absence of certain physicians 
and providers in the area: and 

"(3) the submission of an access plan, acceptable to the commis-
sioner, to address network access to physicians and providers 
in the particular local market. 

"(b) An insurer seeking a waiver under subsection (a) of this sec-
tion is required to file the request, a copy of the notice required 
under subsection (c), and a certificate of delivery of the notice 
required under subsection (c) with the department at the Office 
of the Chief Clerk, MC 11 3-2A, P.O. Box 149104, Austin, TX 
78714-9104. 

"(c) The insurer is required to notify any provider or physician 
named in the request for waiver of the filing by mailing a copy 
of the request to the provider or physician at the same time the 
request is filed with the department. This mailing must include a 
statement of the physician’s right to respond to the request within 
30 days after the insurer files the request with the department 
and the contact information for the department. 

"(d) The insurer’s request for waiver shall include submission of a 
description of the local market, acceptable to the commissioner, 
that is the subject of an application for waiver and provide contact 
information for the physician, physician-group, or provider that 
is relevant to the waiver application, including the name of the 
person responsible for negotiating on behalf of the physician, 
physician group, or provider. 

"(e) Before a waiver is granted, the commissioner shall solicit and 
consider input from the physician, physician group, or provider 
identified in the waiver application. 

"(f) If the department grants a waiver under subsection (a) of this 
section, the commissioner shall post on the department’s web-
site the name of the preferred provider plan, the insurer offering 
the plan. and the affected local market. 

"(g) An insurer shall apply for a waiver described in subsection 
(a) of this section annually, at the same time the insurer files 
the annual network adequacy report required under S3.3709 of 
this subchapter (relating to Annual Network Adequacy Report: 
Access Plan). 

"(h) An insurer’s receipt of a waiver under this section does 
not authorize the insurer to designate its plan as having an 
"Approved Hospital Care Network" (AHCN). The insurer is 
required to designate such plan as having a "Limited Hospital 
Care Network" in accordance with the requirements of 3.3705(p) 
of this subchapter (relating to Nature of Communications with 
Insureds: Readability. Mandatory Disclosure Requirements, 
and Plan Designations)." 

The other commenter states that even though the Department 
has explained that the phrase "providers who have refused to 
contract" is not intended to imply that providers are the guilty 
party in a contract failure, the proposed provision does imply fault 
of the physician. The commenter argues that more precise lan-
guage can be used so that the next "interpreter" of the language 
does not draw such a conclusion. The commenter suggests that 
it may be more accurate to say that the physician and the insurer 
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have not agreed to the terms of an agreement, and suggests re-
vising the provision to say: 

"In accordance with the Insurance Code §1301.0055(3), upon a 
showing by an insurer that providers or physicians necessary for 
an adequate network under this subchapter are not available for 
contracting or the Insurer and the physician have failed to reach 
a mutual agreement. . ." 

Agency Response: The Department declines to make the sug-
gested changes as worded. The Department disagrees that the 
language of §3.3707(a) reflects a pro-insurance industry bias. 
The Department has revised the language of §3.3707(a) in re-
sponse to this and other comments as described herein to more 
clearly describe the circumstances under which an insurer may 
request and could receive a waiver from one or more of the net-
work adequacy requirements of this subchapter. 

The Department has changed §3.3707(a) in response to com-
ment to clarify the standard that applies to a waiver application. 
As specified in §1301.0055(3), the Commissioner may grant the 
waiver if there is good cause for such departure from the network 
adequacy standards. Under adopted §3.3704(a), the Commis-
sioner may find good cause to grant the waiver if the insurer 
demonstrates that providers or physicians necessary for an ad-
equate local market network: (i) are not available to contract; or 
(ii) have refused to contract with the insurer on any terms or on 
terms that are reasonable. 

The language of §3.3707(a) is intended to permit a waiver of net-
work adequacy requirements only in cases in which no providers 
are available or in those  cases in which the failure to contract 
can be attributed to the provider and the insurer is not also at 
fault. Pursuant to the provisions of §3.3707(c), named providers 
will have the opportunity to rebut an insurer’s assertion that it 
should be granted a waiver. Thus, even if an insurer fails to accu-
rately represent the provider’s negotiating position, the provider 
will have the opportunity to do so. 

The Department notes that the suggested language regarding 
a "failure to reach a mutual agreement" might permit a waiver 
to be granted when the insurer has taken an unreasonable ne-
gotiating position, even if the provider’s/physician’s position was 
reasonable. The Department does not believe that a grant of a 
waiver in that circumstance would be consistent with the intent 
of HB 2256. 

The Department believes the provisions of §3.3707(c), coupled 
with the changes to §3.3707(a), adequately prevent insurers 
from making unreasonable contractual demands of providers 
and the establishment of inadequate networks and using the 
resulting failure to contract as a basis for receiving a waiver. 
Instead, these provisions will enable the Department to consider 
all of the circumstances that support a request for a waiver. 
Though the "reasonableness" standard is used in other areas 
of the Insurance and Administrative Codes, the Department 
intends to monitor the granting of waivers in order to determine 
whether additional specificity and clarity is warranted. The 
Department notes that it is unlikely that an insurer could obtain 
a waiver applicable for the entire state. The purpose of this sec-
tion is to establish a process in which insurers can be excused 
from certain compliance in local markets (emphasis added), and 
obtaining a waiver from compliance for the entire state would 
conflict with the spirit of the rule in its entirety, as well as the law. 

The Department appreciates the statement of support for incor-
porating physician input into the waiver process, but respectfully 
declines the suggestion to require the Department--instead of in-

surers--to provide notice to providers of an insurer’s request for 
a waiver, or to require additional proof of notice requirements. 

The Department believes the requirement for insurers to main-
tain copies of the notice provided is sufficient for several rea-
sons: insurers are required to demonstrate that providers are not 
available to contract or refuse to contract; the Department may 
ask an insurer to produce proof of notice required by §3.3707(b) 
sent to providers; and providers will have the opportunity to re-
but an insurer’s claims directly to the Department, in response to 
an insurer’s request for a waiver. Additionally, even if a waiver 
is granted without provider input, the Department will post the 
waiver on its website, and the provider will have an opportunity 
to argue against the waiver the following year. The Department 
believes that the approach taken, when considered as a whole, 
outweighs the value of adding an administrative burden and cost 
to the Department or of requiring additional proof of notice re-
quirements. 

§3.3708(b)(2). 

Comment: A commenter asserts that there is no statutory basis 
for proposed §3.3708(b)(2). The commenter also asserts that 
proposed §3.3708(b)(2) gives insufficient consideration to the 
role of a provider in balance billing. The commenter states that 
providers have free reign to set billed charges, and that ample 
evidence exists that billed charges far exceed the market rate. 
The commenter asserts that proposed §3.3708(b)(2) will result 
in higher premium rates and that manual adjudication of claims 
will also require a significant administrative cost. The commenter 
points out that health plans are now required to meet certain loss 
ratio requirements and says that proposed §3.3708(b)(2) will se-
verely impact a health plan’s ability to determine rates. 

Agency Response: The Department disagrees and declines to 
make a change. The Insurance Code §1301.007 requires the 
Commissioner to adopt rules as necessary to implement Chap-
ter 1301, and §1301.0055 requires the Commissioner to adopt 
network adequacy standards. The language of §3.3708(b)(2) 
works to ensure that an insured receives credit for out-of-pocket 
expenses for services provided by a nonpreferred provider in the 
same manner as he or she would receive credit for services from 
a preferred provider, if one had been reasonably available. The 
requirement of §3.3708(b)(2) applies when no preferred provider 
is reasonably available, and not when an insured seeks services 
from a nonpreferred provider even though a preferred provider 
is reasonably available, which is consistent with the Insurance 
Code §1301.005 and §1301.069. 

Further, §3.3708(b)(2) only applies when an insured is able to 
demonstrate that they have paid a balance bill out-of-pocket. 
At that point, an insurer is only required to credit those out-of-
pocket amounts to the insureds’ deductible and out-of-pocket 
maximum, not to pay any additional amounts on the claim. The 
Department is confident that the provisions of §3.3708(b)(2) will 
not result in higher premium rates because of higher adminis-
trative costs because not all insureds will be balance billed by 
out-of-network providers under the requisite circumstances, not 
all of those insureds will actually pay the balance billed amount, 
not all of those insureds will submit evidence to insurers support-
ing requests that such out-of-pocket amounts be credited to their 
deductibles and out-of-pocket maximums, and not all of those in-
sureds will then hit their deductible and out-of-pocket maximums. 

It is also the Department’s position that an insurance policy 
providing coverage under Chapter 1301 of the Insurance 
Code would be unjust and deceptive under Chapter 1701 if it 
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did not provide credit for an insured’s necessary and actual 
out-of-pocket expenses incurred as a result of an inadequate 
network or in a case of an emergency.  

§3.3708(b)(2). 

Comment: In regard to out-of-network payments and how those 
payments are calculated against the consumer’s deductible, a 
commenter reminds the Department that a bill of charge is com-
posed of multiple elements that include what the carrier pays and 
also what the provider bills. The commenter interprets the rule as 
requiring, if an insured is treated by an out-of-network provider, 
use of the billed charge in determining the application to the de-
ductible. The commenter points out that in such a situation an 
insurer cannot control the billed charges, but that they have a 
significant impact on the cost, which is unfair. The commenter 
concedes that there needs to be transparency on the consumer 
side, making sure they have access to the insurer’s maximum 
and allowable or usual and customary amount, that it is clearly 
delineated, and that the consumer knows what it means. But 
the commenter says that a blanket solution where a market rate 
is assigned to a certain amount of billed charges, which usually 
do not have any connection to the actual market rate, and then 
applying that amount to the insured’s deductible, could have se-
rious negative consequences and rate impacts. A second com-
menter echoes the concerns of the first commenter. 

Agency Response: The Department appreciates the com-
menter’s comments and concerns about the burden this places 
on insurers in determining what constitutes a billed charge, as 
well as the commenter’s appreciation for ensuring that con-
sumers’ expectations be met with transparency. However, the 
Department declines to make a change. The Department does 
not believe that it will be common that an insurer will have to 
credit an insured’s out-of-pocket expenses to their out-of-pocket 
maximum. This is because not all insureds will be balance 
billed by out-of-network providers under the requisite circum-
stances, not all of those insureds will actually pay the balance 
billed amount, not all of those insureds will submit evidence to 
insurers supporting requests that such out-of-pocket amounts 
be credited to their deductibles and out-of-pocket maximums, 
and not all of those insureds will then hit their deductible and 
out-of-pocket maximums. 

It is further the Department’s understanding that many nonpre-
ferred providers negotiate balance bill amounts with insureds, 
so in such cases there would be a further reduction to the 
out-of-pocket payments of the insured. Thus, the Department 
disagrees that there is no application of actual market rate to 
the amount that will be required to be credited. This will be an 
amount that an insured has agreed to pay and has demonstrated 
to the insurer that they have actually paid to the nonpreferred 
provider. The Department believes that §3.3708(b)(2) repre-
sents a reasonable balancing of interests between the insured, 
who by definition has no choice in being seen by an out-of-net-
work provider under the narrow circumstances specified in 
§3.3708(a), and the insurer, whose responsibility it is to have 
an adequate network. 

The Department also notes that if an insurer has reason to be-
lieve that there is a substantial difference between a physician 
or provider’s billed charges and a reasonable rate of reimburse-
ment, the insurer is not precluded from negotiating a reduction 
in overall charges. 

§3.3708(b)(2). 

Comment: A commenter notes that proposed §3.3708(b) es-
tablishes requirements for insurers when services are rendered 
to an insured by a nonpreferred provider because no preferred 
provider is reasonably available to the insured. The commenter 
says that subsection (b) requires the insurer to pay the claim 
at the preferred benefit coinsurance level and to credit any out-
of-pocket amounts shown by the insured to have been actually 
paid to the nonpreferred provider for covered services toward the 
insured’s deductible and annual out-of-pocket maximum. The 
commenter expresses general support for the requirements of 
proposed §3.3708(b) and the Department’s efforts to ensure that 
an insurer is held accountable for the lack of availability of a pre-
ferred provider within the designated service area. The com-
menter, however, recommends that paragraph (2) of the sub-
section be revised to read as follows: 

"(2) Credit any out-of-pocket amounts shown by the insured 
to have been actually paid to the nonpreferred provider for 
covered services toward the insured’s in-network deductible 
and annual in-network out-of-pocket maximum. If the insured 
has already met his annual in-network out-of-pocket maximum, 
such amounts shall be credited toward the insured’s annual 
out-of-network deductible." (Editor’s note: Italic emphasis indi-
cates new language.) 

The commenter says that the purpose of the alternative lan-
guage is to fully realize the stated intent of the Department to 
"protect insureds who do not voluntarily choose to obtain ser-
vices from nonpreferred providers by giving the insureds credit 
for their actual out-of-pocket expenses in the same manner they 
would receive such credit if they had received services from a 
contracted preferred provider." The commenter says that to give 
insureds credit in the "same manner" as if they had received ser-
vices from a contracted provider, the credit must be applied to 
the patient’s in-network deductible and in-network out-of-pocket 
maximum. 

Agency Response: The Department appreciates the com-
menter’s statement of support relating to §3.3708(b), but 
declines to adopt the suggested language. The Department has 
deliberately left the language of the rule broad to allow insurers 
flexibility to draft their policy language to clarify whether such 
amounts will be credited to the insured’s in- or out-of-network 
deductibles and out-of-pocket maximums. The Department 
believes that this represents a reasonable balancing of interests 
between the insured, who by definition  has no choice in being  
seen by an out-of-network provider under the narrow circum-
stances of the rule as specified in §3.3708(a), and the insurer, 
whose responsibility it is to have an adequate network but who 
is unable to determine in advance what amounts an insured will 
pay out-of-pocket. 

§3.3708(c). 

Comment: A commenter asserts that requirements concerning 
reimbursement methodologies have been considered and re-
jected during previous legislative processes and that there is no 
statutory basis for the Department to prescribe the methodology 
by which out-of-network reimbursement is calculated. 

Agency Response: The Department disagrees. Initially, the 
Department disagrees that it has promulgated a mandatory 
reimbursement methodology by which out-of-network reim-
bursements are calculated. Section 3.3708(c) merely applies 
basic standards of fairness to whatever reimbursement method-
ology an insurer may choose to utilize. Thus, an insurer is 
permitted under the rule to base its reimbursements on usual 
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and customary charges; but if it does so, it must use generally 
accepted industry standards for determining billed charges. 
An insurer is permitted to base its reimbursements on claims 
data; but if it does so, it must use data that is updated periodi-
cally. Further, an insurer is required to use generally accepted 
bundling edits and logic when determining how to pay its claims. 
The Department’s position is that an insurer that does not 
comply with these fundamental requirements would be selling 
a product that is unjust, encourages misrepresentation, or is 
deceptive under Chapter 1701. If insurers are not required to 
comply with these requirements, an insured will be unable to 
have any confidence that their claims are paid correctly or fairly. 

The Insurance Code §1301.007 requires the Commissioner 
to adopt rules as necessary to implement Chapter 1301. The 
failure to address the methodology by which out-of-network 
reimbursement is calculated could adversely affect insureds 
and providers, particularly if insurers use old data, statistically 
insignificant samples, or any other information described by 
§3.3708(c) to calculate out-of-network reimbursements. 

§3.3708(d). 

Comment: A commenter asserts that there is no statutory basis 
for §3.3708(d). 

Agency Response: The Department disagrees and declines to 
make a change. This provision is necessary to ensure that health 
insurance policies do not restrict an insured’s access to the basic 
health care services to which the insured is entitled as part of the 
benefit package as specified in the Insurance Code §1301.005 
by limiting coverage to those services provided within the desig-
nated service area. 

It is the Department’s position that imposition of such a re-
striction by an insurer would reduce the insured’s access to 
basic level services in a manner that would render the policy 
unjust as contemplated in the Insurance Code §1701.055(a)(2). 
Section 3.3708(d) reinforces the existing requirement specified 
in §3.3704(a)(1) that a preferred provider benefit is prohibited  
from requiring that a service be rendered by a particular hospi-
tal, physician, or practitioner in accordance with the Insurance 
Code §§1251.005, 1251.006, 1301.003, 1301.006, 1301.051, 
1301.053 - 1301.055, 1301.057 - 1301.062, 1301.064, 
1301.065, 1301.151, 1301.156, and 1301.201. 

New §3.3708(d) is also a necessary clarification to ensure that 
the adoption of §3.3704(g), which permits an insurer to define a 
service area on a smaller than statewide  basis,  does not  result  
in the improper reduction of an insured’s access to basic level 
services. 

For each of these reasons, §3.3708(d) is authorized pursuant to 
the Insurance Code §1301.007 and §36.001. 

§3.3708(e). 

Comment: A commenter raises several concerns in regard to 
proposed §3.3708(e). The commenter asserts that proposed 
§3.3708(e) creates a new disclosure requirement on the expla-
nations of benefits form, but that there is no statutory basis for 
it. The commenter also points out that there is limited space 
on an explanation of benefits form and that significant adminis-
trative cost will be necessary to incorporate the requirements of 
proposed §3.3708(e), if it is even possible to do so. Finally, the 
commenter asserts that proposed §3.3708(e) presumes that a 
health plan is aware of situations where an insured is unable to 
find a preferred provider. 

Agency Response: The Department appreciates the com-
menter’s comments, but disagrees. However, the Department 
has determined that the provisions of §3.3708(e) should be 
modified due to potential administrative costs as indicated in the 
comment. Adopted §3.3708(e) requires an insurer to include a 
notice, along with each explanation of benefits, that the  insured  
has the right to request information concerning negotiated 
rates for comparison purposes. The requirement applies when 
services are rendered to an insured by a nonpreferred provider 
because no preferred provider is reasonably available to the 
insured as specified in subsection (a) of the section. Upon 
the request of an insured, the insurer must furnish the median 
per-service amount the insurer has negotiated with preferred 
providers for the service furnished, exclusive of cost sharing 
responsibilities of the insured, or notification that the claim was 
paid at this amount. 

For an insured faced with unanticipated balance bills resulting 
from the need for emergency care or due to the failure of the in-
surer to provide an adequate network, §3.3708(e) is necessary 
to provide access to information to facilitate evaluation of the 
reimbursement made by the insurer. The information will also 
facilitate an insured in determining whether to request mediation 
as permitted under the Insurance Code §1467.054 for eligible 
claims. Even if mediation is not available, the information pro-
vided by the insurer could greatly assist an insured who wishes 
to contest an alleged unreasonable balance bill by a nonpre-
ferred provider by allowing the insured to compare the physician 
or provider’s charge to the average rate other providers have 
agreed with the insurer to use. 

The Department has changed §3.3708(e) in response to this and 
other comments as described herein to delete the requirements 
in proposed §3.3708(e)(2) and (3) because the Department has 
determined that such comparison rates may be inappropriate 
and that the disclosure could be administratively burdensome. 
The comparison rate specified in proposed §3.3708(e)(2), the 
amount for the service calculated using the same method the in-
surer generally uses to determine payments for basic benefits 
provided by nonpreferred providers, is often going to be the rate 
at which the claim is actually paid, and this amount may be mod-
ified as a result of plan design rather than reflective of a market 
rate. Similarly, the amount that would be paid under Medicare for 
the service, as required under proposed §3.3708(e)(3), may be 
an inappropriate comparison rate because the amount is fixed 
pursuant to statute and does not represent the market rate. 

The Department has also changed proposed §3.3708(e) in re-
sponse to the comment that there is limited space on an expla-
nation of benefits form. Adopted §3.3708(e), therefore, requires 
that the insurer include the notice "along with," rather than "on" 
each explanation of benefits. Insurers will thus have greater flex-
ibility in determining how to provide the notice as a result of this 
change. 

The Department has also changed §3.3708(e) to delete the Jan-
uary 1, 2012 effective date proposed for the subsection. Pur-
suant to adopted §3.3701(a), the new and amended sections 
adopted by the Commissioner apply to any preferred provider 
benefit plan policy delivered, issued for delivery, or renewed on 
or after one year from the date of adoption. The Department has 
determined that it is reasonable to similarly extend the time for 
compliance with adopted §3.3708(e). Further, the Department 
has determined that it is no longer necessary to provide for an ex-
tended effective date for §3.3708(e) due to the reduced and more 
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flexible requirements of the adopted subsection as changed in 
response to comments. 

As a further result of the reduced and more flexible disclosure re-
quirements of §3.3708(e) as changed in response to comments, 
the Department has deleted §3.3708(f) and (g) and revised the 
section title to delete the reference to a waiver. The Department 
has determined that a waiver process to permit an additional six 
months for compliance is no longer necessary because the sub-
section no longer requires an insurer to make available on re-
quest comparison rate information based upon amounts paid by 
Medicare, a third-party payor. Instead, the insurer is only re-
quired to make available information concerning its own median 
negotiated rate. Further, the insurer is permitted to provide the 
underlying notice concerning availability of the information along 
with, rather than on, explanation of benefit forms. Because there 
is no longer a need to obtain third-party payment information and 
to reconfigure explanation of benefit forms, there is a reduced 
need for a waiver process associated with the notice and disclo-
sure requirement. 

The Department declines to entirely delete §3.3708(e) because 
the Department believes that it is vital that an insured have in-
formation about what preferred providers have agreed to ac-
cept for the same services when negotiating with an nonpre-
ferred provider, at least in the narrow circumstances when the 
insured had no choice in obtaining services out-of-network. It 
is the Department’s position that an insurer does not make pre-
ferred provider services reasonably available to an insured, as 
required by the Insurance Code §1301.005, unless the insurer 
provides an insured at least this potential tool to demonstrate to a 
nonpreferred provider what a reasonable rate of reimbursement 
would be. 

§3.3708(e). 

Comment: A commenter says that proposed §3.3708 is inap-
propriate in that in specific situations it allows insureds to seek 
a comparison of the commercial insurance and Medicare rates. 
The commenter states that comparing a government set rate for 
Medicare that clearly shifts costs to the non-government insured 
is an unreasonable comparison for the commercial market and 
that a more appropriate approach would be to provide a panel 
comparison of rates of the commercial insurance products that 
could include products for the self-insured/individual market, the 
employer market, and for the ERISA/TPA products the commer-
cial insurer manages. Alternatively the commenter suggests that 
ERISA/TPA information could be provided for state employee 
plans or the plans managed by county or city government for 
employees or teachers. 

Agency Response: The Department appreciates the com-
menter’s comments, and has changed §3.3708(e) to delete 
the provisions of §3.3708(e)(3) as a result of these and other 
comments as described herein. While provision of comparison 
Medicare rates would provide an insured with some basis of 
comparison, the Department agrees that it is not necessarily 
a market-based comparison. The Department disagrees that 
the benefit of providing additional third party payor information 
for comparison appears to justify the administrative burden of 
obtaining and providing the information at this time. 

§3.3708(e). 

Comment: Two commenters address the methodologies delin-
eated for payment to a nonpreferred provider. 

One commenter notes that in proposed §3.3708(e), the Depart-
ment proposes a requirement that when services are rendered 
to an insured by a non-preferred provider because no preferred 
provider is reasonably available to the insured, an insurer must 
include a notice on each explanation of benefits that the insured 
has the right to request for comparison purposes: (1) the median 
per-service amount the insurer has negotiated with preferred 
providers for the service furnished, excluding any cost sharing 
imposed with respect to the insured, or notification that the claim 
was paid at this amount; (2) the amount for the service calculated 
using the same method the insurer generally uses to determine 
payments for basic benefits provided by non-preferred providers 
(such as usual, customary and reasonable amount), excluding 
any cost sharing imposed with respect to the insured, or notifica-
tion that the claim was paid at this amount; and (3) the amount 
that would be paid under Medicare for the service, excluding any 
cost sharing imposed with respect to the insured. 

The commenter references the Department’s rational for pro-
posed §3.3708(e) that is provided in the proposal preamble and 
says that, while the commenter supports transparency and pro-
vision of useful billing information to patients and insured, the 
commenter disagrees with the Department’s stated rationale for 
this provision and strongly contends that the three amounts listed 
in  the proposed rule do not  reflect what is a "reasonable" billed 
charge. 

First, the commenter notes that the median per-service amount 
listed in §3.3708(e)(1) does not take into account the fact that 
some insurance companies negotiate fees with two fee sched-
ules. In certain cases, commenter states, an insurer will estab-
lish separate fee schedules based upon place of service (e.g., 
inpatient, outpatient, ASC, or physician office). The commenter 
contends that the median referenced in §3.3708(e)(1) should 
not be calculated based upon a mixture of places of services. 
Rather, the commenter opines that the median should be specific 
to the applicable place of service in question. To that end, the 
commenter recommends that proposed §3.3708(e)(1) be modi-
fied to read as follows: 

(A) The median per-service amount, taking into account the ap-
plicable place of service, the insurer has negotiated with pre-
ferred providers for the service furnished, excluding any cost 
sharing imposed with respect to the insured, or notification that 
the claim was paid at this amount; (Editor’s note: Italic emphasis 
indicates new language.) 

Next, it the commenter notes that two of the three rates contained 
within §3.3708(e) are largely within a plan’s control and are, 
therefore, subject to plan data manipulation. The commenter 
argues that a plan makes the ultimate decision on what rates 
to accept in-network under the first methodology (i.e., proposed 
§3.3708(e)(1)). Additionally, the commenter says that the sec-
ond methodology (i.e., use of the usual, customary, and reason-
able (UCR) amount) is determined solely by the plan based upon 
internal or external data sources available to carriers. The com-
menter argues that recent events related to the use of one exter-
nal data source wholly-owned by a payor illustrates the inherent 
conflicts that may characterize and the problems that may plague 
insurer-determined out-of-network payment amounts. The com-
menter provides support for this position by relating a 2008 in-
vestigation by an attorney general in another state that the com-
menter says resulted in a determination that rates were unfairly 
set, an agreement by some insurers to use a new independent 
database, and a civil lawsuit by an organization that represents 
providers. 
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Based on the situation described by the commenter, the com-
menter argues that insurer-controlled measures have been 
demonstrated to lack reliability or objectivity as indicators of 
what is a "reasonable" amount for a plan to pay providers 
for out-of-network services. The commenter expresses ap-
preciation for the Department’s efforts to  reduce gaming of  
computations, but asserts that at the present time, due to the 
position taken by most carriers that their method of calculat-
ing payments (e.g., UCR) is proprietary data, plans still have 
ultimate control over methodologies and that there is little 
or no transparency associated with the numbers used. The 
commenter argues that based on this, payments cannot be 
properly reviewed by a consumer or a provider to determine the 
appropriateness of the methodology. 

Concerning the third methodology contained in proposed 
§3.3708(e)(3), the commenter expresses support for the 
Department’s desire to include a method for calculating an 
out-of-network payment that is independent of insurers. The 
commenter contends that it is critical that the rule contain a 
method for calculating out-of-network payments that is easily 
quantifiable, publicly available, and independently formulated 
so that a true, transparent representation of out-of-network 
market rates may be established under the proposed rule for 
comparison purposes. However, says the commenter, finding 
the appropriate methodology is difficult. The commenter argues 
that Medicare is not a reflection of prevailing market rates 
for out-of-network services, because Medicare rates fluctuate 
based upon political factors and other factors entirely unrelated 
to the commercial insurance market. As an example, the 
commenter cites the continuing and recurring threat of 20 to 30 
percent cuts related to the Sustainable Growth Rate. 

Additionally, the commenter argues that Medicare is a flawed 
methodology for the intended purpose of §3.3708(e) because 
Medicare rates have failed consistently to keep  pace with physi-
cian practice operating costs. Because of this, the commenter 
opposes the inclusion of Medicare in the methodology under pro-
posed §3.3708(e)(3) and recommends deletion of it. The com-
menter stresses the importance of the Department revisiting this 
issue as more information regarding out-of-network rates be-
comes publicly available and independent databases become 
operational. 

A second commenter points out that under proposed §3.3708(e) 
there are three methods delineated for payment to a provider 
who is not in-network. The commenter asserts that two methods 
rely on metrics provided by the insurer and the third is Medicare 
and argues that all three methods are flawed and allow no input 
by the provider. The commenter requests that a fourth method 
be added that would require utilization of surveys performed by 
the state specialty society so long as they are statistically sig-
nificant and consistent with the safety zones established in Pol-
icy Statement #6 of the "Statement of Department of Justice and 
Federal Trade Commission Enforcement Policy on Provider Par-
ticipation in Exchanges of Price and Cost Information." 

Agency Response: The Department appreciates the comments 
related to §3.3708(e), and has determined that it the information 
required to be provided under proposed §3.3708(e)(2) and (3) 
should be deleted in response to these and other comments as 
described herein. However, the Department disagrees that the 
remaining required information, the median per-service amount 
negotiated with preferred providers is not useful, relevant infor-
mation for insureds. The Department has not added additional 
language relating to taking into account the applicable place of 

service because the information intended to be conveyed is what 
the average provider has agreed to accept for the services to be 
provided, regardless of location. Thus, the Department declines 
at this time to impose the additional administrative expense that 
accounting for the place of service would add. 

The Department acknowledges that there have been issues with 
the methods insurers have used to determine usual and custom-
ary amounts, but believes that the average reimbursement con-
tracted rate is an amount readily available within the insurers 
own records  which will  be subject  to  verification by the Depart-
ment should complaints arise. Though surveys of state specialty 
societies might also be a useful method to develop this informa-
tion, the Department does not regulate those societies and can-
not require that they produce such data. Thus, the Department 
does not adopt that proposed alternative. 

§3.3708(e)(1). 

Comment: A commenter expresses agreement that the provi-
sion of information regarding median per-service amount for ser-
vices furnished would be useful for consumers. However, the 
commenter says, the cost associated with providing such ser-
vices varies widely depending on the place of service. The com-
menter explains that a high volume reference laboratory per-
forming services on certain specimens obtained in a physician 
office setting may have a substantially different fee structure as 
compared to a hospital based pathologist, and that median fee 
amounts calculated across the entire continuum may not accu-
rately reflect the range of fees encountered in the hospital based 
setting. 

The commenter suggests changing the language of proposed 
§3.3708(e)(1) to address: "the median per-service amount the 
insurer has negotiated with preferred providers for the service 
furnished under the same or similar circumstances, excluding 
any cost sharing imposed with respect to the insured, or notifi-
cation that the claim was paid at this amount." 

The commenter states that place-of-service codes may be used 
to determine similarity of circumstance. The commenter also 
suggests the use of a metric to indicate the variation in fees en-
countered in the  marketplace, such as listing the minimum to 
maximum range or fee levels at certain percentiles (tenth, fifti-
eth, and ninetieth), etc. 

Agency Response: The Department appreciates the com-
menter’s comments and believes that an insurer could utilize the 
methodology proposed in complying with adopted §3.3708(e). 
However, the Department does not adopt this methodology in 
the rule, preferring instead to provide insurers maximum flexi-
bility in determining these amounts in order to reduce potential 
administrative costs. The Department expects that a nonpre-
ferred provider that negotiates balance billed amounts with 
an insured will have the opportunity to provide an explanation 
for their particular circumstances, if different from the average 
contracted provider from which the insurer’s data is derived. 

§3.3708(e)(3). 

Comment: In regard to disclosure of the Medicare amount un-
der proposed §3.3708(e)(3), a commenter points out that Medi-
care may not have an amount for every service or may use a lo-
cal rate. Additionally, the commenter states that many Medicare 
amounts are adjusted retrospectively or depend on information 
that is not always available on a claim to a commercial payor due 
to billing requirements. 
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Agency Response: The Department appreciates the comments. 
The Department has deleted the requirement to make available 
to an insured comparison data from Medicare as proposed in 
§3.3708(e)(3) in response to this and other comments as de-
scribed herein. 

§3.3709. 

Comment: A commenter says that any annual network ade-
quacy report should primarily reflect consumer concerns. The 
commenter also opines that the reporting requirements under 
proposed §3.3709 are not justified by the reports of the advisory 
committee established under SB 1731 to consider network ade-
quacy and may be excessive given the findings of the committee. 
The commenter says the committee found balance billing issues 
to be concentrated in a single area. The commenter states that 
while the Department has latitude to require health plans to re-
port certain information, this proposed report is not justified by 
HB 2256 or the work of the advisory committee. 

Agency Response: The Department disagrees that consumer 
concerns should be the primary focus of an annual network ad-
equacy report. 

Even though it is unclear what type of limitations a consumer-ori-
ented report as contemplated by the commenter would entail, 
the Department believes that a report that considers all aspects 
of a network would more accurately reflect whether it is truly 
adequate. Additionally, the Department respectfully disagrees 
with the commenter’s assertion that the reporting requirements 
of §3.3709 are not justified by the findings of the advisory com-
mittee or may be excessive given the committee’s findings. 

The committee’s findings showed great variations in insurer 
practices, including activities related to the development and 
oversight of networks. For example, a majority of health ben-
efit plan issuers reported that they do not separately monitor 
balance billing complaints and inquiries. See Report of the 
Health Network Adequacy Advisory Committee: Health Benefit 
Plan Provider Contracting Survey Results, April 2009 (April 
2009 Network Report) at 4, available at www.tdi.state.tx.us/re-
ports/life/documents/hlthnetwork409b.doc. 

Further, less than half of the surveyed health benefit plan  is-
suers reported that they have a process for monitoring the ex-
tent to which insureds receive treatment from nonpreferred fa-
cility-based physicians at preferred provider facilities. April 2009 
Network Report at 4. It is the Department’s opinion that these 
variations justify the reporting requirements of §3.3709, regard-
less of whether balance billing issues were concentrated in a 
single area. The Department believes that the requested data is 
essential to both an insurer’s and the Department’s assessment 
of the adequacy of a network. 

The Department appreciates the commenter’s recognition of its 
authority to require health plans to report certain information; 
however, the Department disagrees that the reporting require-
ments are not justified. 

§3.3709(c). 

Comment: A commenter requests that the Department clar-
ify that the annual network adequacy reports concerning 
complaints by insureds on balance billing should not include 
complaints about payments for co-payments, co-insurance, or 
deductibles. The commenter opines that complaints concerning 
copayments and deductibles should not be included, for the 
sake of accuracy and fairness to all parties. 

Agency Response: The Department appreciates the com-
menter’s concerns for ensuring fair and accurate reporting. 
The Department shares these concerns and agrees that the 
required report should not include complaints about amounts 
attributable to co-payments, co-insurance, or deductibles be-
cause those apply to the covered amount of the claim and do 
not involve the practice of billing for amounts beyond what is 
covered, consistent with the approach  taken in HB 2256 relating  
to mediation. The Insurance Code §1467.051, addressing me-
diation, clarifies that it does not apply to amounts the enrollee is 
responsible for after consideration of copayments, deductibles, 
and coinsurance. The Department expects and understands 
that insurers will likely receive consumer complaints that fall 
outside of the categories required for reporting. However, the 
Department declines to make the suggested change because 
the Department is confident that insurers will be able to discern 
whether a consumer complaint qualifies as one of the enumer-
ated categories of complaints and should be included in a report 
to the Department, or if a complaint does not relate to any of 
those enumerated categories at all. Thus, the Department has 
determined that the requested change is not necessary. 

§3.3709(c)(4). 

Comment: A commenter points out that the term "balance 
billing" appears in proposed §3.3709(c)(4), but is not defined in 
the rules. The commenter asks that the term be defined to ex-
clude payment by the patient of deductible amounts or co-pays. 
The commenter states that given the increasing prevalence of 
high deductible plans, such amounts are reflected on state-
ments to patients as "balances due," but that complaints related 
to high balances resulting from such a plan design should not 
be labeled as "balance billing." 

Agency Response: The Department appreciates the comment 
but declines to define "balance billing" in the rule. The Depart-
ment agrees that balance billing is the practice of billing for 
amounts in excess of what is covered under the health plan and 
that deductibles and co-payments are the patient’s responsibility 
within the context of covered amounts. The Department is 
confident that insurers are aware of their plan designs and will 
be able to discern whether an amount complained about is the 
result of the plan structure or the result of balance billing. 

§3.3712. 

Comment: Two commenters point out that proposed §3.3712(2), 
which addresses required disclosure of billed charges by physi-
cians, includes a number of pathology codes that are simply 
listed by the global code. The commenters say that typically a 
facility-based provider would bill those codes with the "26 modi-
fier" to indicate the professional component and that the section 
should be revised to include the 26 modifiers. 

One of the commenters also states that some insurers refuse to 
pay pathologists for professional component services for clini-
cal pathology, which has been a common cause for contractual 
disputes in the past and continues to result in hospital based 
pathologists being out-of-network. 

The second commenter notes that CPT Code 88142 does not 
require a 26  modifier. The commenter explains that 88142 is 
its own code without a modifier, since there is no corresponding 
technical code. 

The second commenter specifically suggests that proposed 
§3.3712(2) be revised to read as follows: "(2) Pathology-CPT 
Codes 80048, 80048*26, 80053, 80053*26, 80061, 80061*26, 
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81000, 81000*26, 81025, 81025*26, 82270, 82270*26, 
82947, 82947*26, 82962, 82962*26, 84153, 84513*26, 
84443, 84443*26, 85018, 85108*26, 85025, 85025*26, 
85610, 85610*26, 87491, 87491*26, 87880, 87880*26, 
88142, 88304, 88304*26, 88305, 88305*26, 88307, 88307*26, 
88309, 88309*26, 88312, 88312*26, 88331, 88331*26, 88342, 
88342*26;". 

Agency Response: The Department appreciates the information 
provided by the commenter regarding the codes in §3.3712. 
However, the Department has deleted §3.3712 due to the 
corresponding deletion of the related contracting requirement 
proposed in §3.3703(a)(26)(B) in response to other comments 
as described herein. Due to the deletion of §3.3703(a)(26)(B), 
§3.3712 is no longer necessary, and thus does not require 
modification. 

§3.3713. 

Comment: A commenter asserts that there is no statutory basis 
for proposed §3.3713. 

Agency Response: The Department disagrees with the asser-
tion that there is no statutory basis for §3.3713. The Insurance 
Code §1301.007 requires the Commissioner to adopt rules as 
necessary to implement Chapter 1301, including the regulation 
of network adequacy and responding to requests for waivers 
submitted pursuant to §1301.0055 for good cause shown. The 
language of proposed §3.3713 addressed an insurer’s obliga-
tion to maintain an adequate network by requiring the insurer to 
collect and analyze information that will impact its understand-
ing of local markets. Nevertheless, the Department has deter-
mined that the purpose of the section may be achieved through 
a less burdensome approach and has accordingly made several 
changes to the text of the rule in response to other comments 
concerning this administrative burden as described herein. 

Adopted §3.3713 requires insurers to create and implement a 
plan for determining whether contracted rates reflect the cost of 
undercompensated care and to undertake a financial analysis 
of the monetary impact of undercompensated care on the con-
tracted rates of each contracted facility. The plan is required to 
be submitted to the Department, but the results will only be sub-
mitted upon request of the Department. The Department clarifies 
that the focus of the section is on insurers’ creation and man-
agement of their networks. It is the Department’s position that 
a necessary part of the creation and maintenance of a network 
is an understanding of facilities’ provision of undercompensated 
care to patients not covered by the insurer and the impact of that 
undercompensated care on the rates facilities negotiate with the 
insurer on an ongoing basis. 

Additionally, the information will be relevant to any request for 
waiver of network adequacy requirements submitted by an in-
surer related to a facility pursuant to §3.3707 and to the Depart-
ment’s review of such a request. Finally, pursuant to §1301.007, 
the Commissioner is required to adopt rules to ensure reason-
able accessibility and availability of preferred provider services. 
The Department has been made aware of allegations that part 
of  the high cost of health insurance premiums and deductible 
and coinsurance payments by insureds is to compensate facil-
ities for undercompensated care. Adopted §3.3713 is, there-
fore, also a necessary first step to obtaining  information to de-
termine whether this cost-shifting actually occurs so that the De-
partment may begin to work on potential future efforts by the De-
partment to keep health care services available and accessible 
to insureds. 

Comment: A commenter expresses support for proposed 
§3.3713, which the commenter notes requires insurers to pro-
vide an annual report disclosing the effects of uncompensated 
care. The commenter opines that such information will educate 
consumers about the effect of uncompensated care on the 
health care fees and premiums they pay. The commenter 
also notes, however, that the rule does not require insurers to 
disclose the information to the public for eight years from the 
effective date of the rule. The commenter instead requests the 
rule be revised to require insurers to disclose this information 
to consumers within two years of the effective date. The com-
menter asserts that the Department’s proposal is necessary to 
protect consumers and serves as an important step to address 
balance-billing related issues. 

Agency Response: The Department appreciates the statement 
of support. In addition, the Department has carefully consid-
ered the commenter’s and others’ comments and made several 
changes to the text of §3.3713 in response. The adopted rules 
have different time frames, but the nature and manner of disclo-
sure of such information has also been revised. The Department 
respectfully declines to change the rule to require the disclosure 
of information to consumers within two years of the rule’s adop-
tion date. Instead, adopted §3.3713(d) requires the insurer to 
implement its plan effective July 1, 2015, a change made in re-
sponse to a different comment. This timeframe is appropriate 
because the plans may be uniquely tailored to the needs of the 
insurer and because there is no longer a requirement to plan and 
implement annual reporting and public disclosure of the informa-
tion and analysis. 

An insurer is not required to make information received pursuant 
to §3.3713, as adopted, publicly available. Instead, insurers 
will be required to create and implement a plan for determining 
whether contracted rates reflect the cost of undercompensated 
care and a financial analysis of the monetary impact of under-
compensated care on the contracted rates of each contracted 
facility. The Department clarifies that the focus of the section is 
on insurers’ creation and management of their networks. It is 
the Department’s position that a necessary part of the creation 
and maintenance of a network is an understanding of a facility’s 
provision of undercompensated care of patients not covered by 
the insurer and the impact of that undercompensated care on the 
rates the facility negotiates with the insurer. Adopted §3.3713 is 
also important to help insurers and the Department work on ways 
to reduce the cost of health insurance. Section 3.3713 permits 
insurers to develop their own approach to the collection and anal-
ysis of information concerning the effects of undercompensated 
care rather than prescribing a uniform standard for use by all in-
surers, as pointed out by some commenters. The Department 
has, however, determined that this lack of uniformity does not 
render the resulting analytical product suitable for comparison 
by consumers. Accordingly, in weighing the costs and potential 
benefits of public disclosure, the Department has determined not 
to require public disclosure by insurers at this time. 

Comment: A commenter asserts that issues concerning cost-
shifting are widely debated among economists and that it would 
be difficult or impossible to determine the impact of such cost-
shifting across the state for all plans, much less for individual 
plans at specific facilities. The commenter asserts that there is a 
serious debate about whether cost-shifting even exists, though 
many people suggest it can exist. 

The commenter discusses two theories on cost-sharing in hos-
pitals, noting that under a hospital revenue maximization model 
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cost-shifting really does not exist, because hospitals get dollars 
where they can, but that some people suggest there is a pure 
dollar-for-dollar shift. The commenter says that reality is proba-
bly somewhere between these two concepts, and states uncer-
tainty that insurers will ever be able to calculate or provide data 
concerning uncompensated care on a facility-level basis. 

Agency Response: The Department appreciates the comments 
and understands the difficulties insurers face in determining how 
costs of undercompensated care impact insurers, providers and 
consumers. Adopted §3.3713 is deliberately drafted to provide 
insurers flexibility in designing a plan for the collection and analy-
sis of the data related to the effects of undercompensated care. 
The Department acknowledges that there is no clear data on 
cost-shifting at the facility level at this time and believes that 
adopted §3.3713 will help foster a greater understanding of how 
costs may shift from one party to another. 

Comment: A commenter asks why §3.3713 is proposed to take 
effect in seven years. 

Agency Response: Section 3.3713 was proposed to include an 
effective date of seven years from adoption of the section for re-
porting requirements under the section, and on the following year 
the section would have required the insurer to make its findings 
publicly available. This was because the Department anticipated 
that greater amounts of time would be necessary to develop 
collection and analysis strategies compatible with regulatory re-
porting and public disclosure standards. However, because the 
Department has changed §3.3713 in response to other com-
ments as described herein, the Department has determined that 
it is appropriate to change the proposed timeframes. Adopted 
§3.3713(a) requires an insurer to submit to the Department its 
plan for the collection of information concerning the effects of 
undercompensated care on July 1, 2014. Adopted §3.3713(d) 
requires the insurer to implement its plan effective July 1, 2015. 
These timeframes are appropriate because the plans may be 
uniquely tailored to the needs of the insurer and because there 
is no longer a requirement to plan and implement annual report-
ing and public disclosure of the information and analysis. 

Comment: A commenter says that while a lot of people have 
worked on issues surrounding the proposal over an extended 
period of time, the commenter is not sure that the Department 
fully comprehends the level of operational impact on providers 
and health plans that would take place under the proposal. The 
commenter states that portions of the rule are good and will help 
the consumer and address some of the issues and concerns, but 
that some provisions of the rule will be difficult to implement for 
both health plans and providers. 

The commenter opines that the proposal is addressing too many 
issues at once. For example, the commenter states that the is-
sue of uncompensated care is a growing concern, especially with 
federal reform and concern as to whether: (i) uncompensated 
care amounts will go down; and (ii) how changes in uncompen-
sated care will affect negotiation and rates by providers. How-
ever, the commenter questions whether the issue is appropriate 
to be addressed in these rules. 

The commenter expresses concern that further development 
is still necessary because of remaining challenges at the op-
erational level, noting that many stakeholders would willingly 
continue to work through such details to better develop some 
requirements. The commenter observes that there is a great 
challenge in determining what constitutes uncompensated care, 
such as whether it includes care not compensated by the insurer 

or care that is undercompensated because of underpayment by 
the Medicare or Medicaid programs, and the commenter says 
that the proposed rule fails to address the definition for the term. 

The commenter notes that the Health and Human Services Com-
mission (HHSC) has recently published a report on uncompen-
sated care, and that it took the agency over a year to determine 
the uninsured levels, to determine cost for those services, to de-
termine whether there were payments that a hospital might re-
ceive for services, and to determine what that amount is. 

The commenter also opines that it is a challenge to figure out 
how uncompensated care impacts charges, noting that differ-
ent providers have different funding sources. For example, the 
commenter states that a public hospital has a revenue source 
of taxes that another hospital may not, and that some hospitals 
may receive supplemental payments. 

The commenter says that the HHSC report indicates there was 
approximately $3.8 billion for hospital uncompensated care after 
adjusting everything down to cost and subtracting or netting out 
any additional payments received. The commenter states that 
this $3.8 billion does get passed on to the consumer, but in some 
cases is paid for by taxes or cost-shifted to the  insurer.  

Based on this, the commenter opines that it would therefore be 
possible to undertake  such  a study  related to hospitals.  The  
commenter explains that is was possible with respect to hospi-
tals because hospitals publicly report a lot of financial informa-
tion. However, the commenter states that if the study included 
uncompensated physician care, it would be much more challeng-
ing. The commenter agrees that hospitals look at their revenue 
sources and what they anticipate for future budget years. The 
commenter also agrees that hospitals look at their expenses. 
The commenter opines that hospitals can control revenue and 
expenses to a certain extent. As it relates to charges, however, 
the commenter opines that a hospital ultimately has to set its 
charges at a certain level in order to get the revenues at the nec-
essary level. 

Agency Response: The Department recognizes the potential dif-
ficulty in implementing the provisions of §3.3713 as proposed, 
and has accordingly made changes to §3.3713 that should mit-
igate these concerns in response to this and other comments 
as described herein. The Department believes it is appropri-
ate to address uncompensated care issues in these rules but 
simultaneously has revised the proposed rules to reflect con-
cerns voiced by this commenter and others. In response to com-
ments that the term "uncompensated care" is not sufficiently de-
fined or clear as to whether the term includes undercompensated 
care, references to the term "uncompensated care" have been 
removed and replaced with the term "undercompensated care." 
Also in response to these comments, the Department has added 
adopted §3.3713(b) to clarify that the term "undercompensated 
care" means care that is not reimbursed through an agreement 
between an insurer and a facility and that is either uncompen-
sated or is reimbursed at an amount less than the facility’s billed 
charges. 

The Department acknowledges that there may be wide varia-
tions in approaches to the study of undercompensated care and 
its effects. Section 3.3713 permits insurers to develop their own 
approach to the collection and analysis of information concern-
ing the effects of undercompensated care rather than prescribing 
a uniform standard for use by all insurers. The Department has, 
however, determined that this lack of uniformity does not render 
the resulting analytical product suitable for comparison by con-
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sumers. Accordingly, in weighing the costs and potential benefits 
of public disclosure, the Department has determined not to re-
quire public disclosure by insurers at this time and has changed 
§3.3713 to delete this requirement. Further, to permit insurers 
to uniquely tailor their collection and analysis as appropriate to 
each insurer’s situation, adopted §3.3713 requires an insurer to 
submit its plan for the collection and analysis of data concerning 
uncompensated care but does not require submission of the an-
alyzed results on a standardized basis. 

Altogether, the flexibility provided by these changes should re-
sult in insurers obtaining information necessary to understand 
how undercompensated care impacts charges, especially in light 
of the concerns expressed by the commenter relating to differ-
ences in provider practices, various funding sources, tax implica-
tions, network participation and more. The Department declines 
to delete this requirement entirely. 

Comment: A commenter agrees that uncompensated care re-
sults in increases in hospital and other facility charges, which 
in turn results in a cost-shift to the private health insurer mar-
ket. The commenter opines that federal health care reform will 
help reduce the number of uninsureds in Texas and will lessen 
this cost-shift but will not eliminate it. The commenter states that 
hospitals and other providers also must shift the costs that are 
not adequately reimbursed by various governmental programs, 
including Medicare and Medicaid, and opines that the federal 
legislation did not address this problem. 

The commenter says that it is understandable that the Depart-
ment wishes to collect information on the effects of uncompen-
sated care and how these uncompensated amounts impact hos-
pital charges and payments by insurers. However, the com-
menter argues that this issue simply does not relate to the ad-
equacy of insurer provider networks or balance billing of out-of-
network services. The commenter argues that even if this is-
sue were relevant to the network adequacy rules, insurers do 
not have the information to make a determination of the amount 
of uncompensated care provided by health care facilities or how 
uncompensated care impacts facility charges. 

The commenter states that proposed §3.3713(d) will require 
health care facilities to compile and provide insurers with the 
information necessary to determine a facility’s level of uncom-
pensated care. The commenter opines that this requirement 
will impose new and unnecessary administrative costs on 
facilities. The commenter is further concerned that health care 
facilities could be required by insurers to provide information 
on how facility charges are established. Per the commenter, a 
hospital or health care facility that also periodically negotiates 
its reimbursement terms with an insurer could be required to 
provide the insurer with confidential, internal budgeting and 
pricing information. The commenter argues that such required 
disclosures to an insurer would be inappropriate for many legal 
and competitive reasons. The commenter therefore strongly 
opposes inclusion of this section in the rules. 

Agency Response: The Department appreciates the comments. 
However, the Department disagrees that understanding how un-
dercompensated care impacts costs does not relate to the ad-
equacy of insurer provider networks, the accessibility of health 
care services under preferred provider plans, or balance billing of 
out-of-network services. The Department is adopting these rules 
in order to understand whether or how costs impact the ability of 
an insurer to contract with providers and develop an adequate 
network. The Department agrees that insurers currently do not 
collect sufficient information to make a determination about the 

amount of uncompensated care provided or how it impacts fa-
cility charges, which is another reason why the Department be-
lieves it is necessary to adopt these rules. 

The Department has changed proposed §3.3713 by deleting 
subsection (d) of the section in order to address concerns that 
these requirements will generate new and unnecessary costs 
for facilities and in response to comments that each contracting 
requirement resulting from regulations places an additional 
strain upon the contracting process. The Department believes 
that deleting this provision will adequately address the com-
menter’s concerns about confidential budgeting and pricing, 
periodic negotiations, and other legal or competition issues. 
This change should also provide greater flexibility for insurers 
in determining how best to obtain the information required by 
§3.3713, as adopted. 

Comment: A commenter asserts that the proposed rule im-
poses more cost on insurers, including small and medium-sized 
businesses. The commenter notes, for example, that pro-
posed §3.3713 requires insurer determinations concerning 
cost-shifting. The commenter asserts that whether or not there 
is cost-shifting, a facility’s payor mix will include a workers’ 
compensation system paying based upon a fee schedule for 
workers’ compensation patients, emergency room patients for 
whom an auto liability policy may be paying for service, and 
Medicare and Medicaid patients for whom compensation is at 
different levels. The commenter questions whether it is reason-
able to place the burden of gathering and reporting such data on 
the health insurance market that the Department regulates. The 
commenter suggests that it may be more reasonable to delete 
the requirement at this time and give further study to the issue. 

The commenter agrees that it is a prudent business practice for 
a carrier to know what it is spending money on but opines that 
this practice is addressed in other ways. The commenter says 
that proposed §3.3713 requires evaluation of the unreimbursed 
costs of a facility. The commenter states that this would require 
a wealth of data collection from facilities, due to the variety of 
payors that exist in the United States health care system. The 
commenter states that under proposed §3.3713, a company rep-
resenting a small piece of that equation would be required to 
evaluate the entire process and report on it to the Department, 
or be subject to fines or disciplinary action for failure to do so. 

The commenter concedes that consumers want information, 
but also notes having viewed online information for one major 
hospital indicating that its amount uncompensated care was 
relatively low. The commenter points out that consideration of 
the impact of uncompensated care upon workers’ compensa-
tion rates has been a contentious issue in the past, including 
lawsuits filed by hospitals and review of multiple charge masters 
that made understanding uncompensated care difficult, and 
questions whether such a study can be done without getting 
the legislature to establish a reporting requirement addressing 
the heart of the matter, which the commenter asserts to be 
facility-based providers. 

The commenter states that he has heard the argument that gov-
ernment is underpaying Medicaid and Medicare services, caus-
ing a cost-shift to all other payors, including auto liability insur-
ance, other liability insurance, health insurance, and workers’ 
compensation. However, the commenter lacks data to that ef-
fect. Overall, the commenter opines that it would be cumber-
some to seek the data through the contracting process of only 
the health insurance market. 
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Agency Response: The Department notes that it has revised 
§3.3713 to address several of the issues raised by the com-
menter, but declines to delete the section altogether. The De-
partment agrees that the proposed section carried some admin-
istrative burden for insurers, but believes the changes made to 
§3.3713 will substantially reduce those costs, including costs to 
small and medium-sized businesses. In response to these com-
ments and other comments as described herein, the Department 
has made several revisions to §3.3713 as adopted to reduce the 
administrative burden it could create. 

In response to comments that proposed §3.3713 would require 
the annual report and disclosure of information that would be 
inappropriate for comparison by consumers due to the lack of 
a uniform standard, the Department has deleted the annual re-
porting requirement as proposed in §3.3713(a) and the disclo-
sure requirement as proposed in §3.3713(c). Additionally, in re-
sponse to a comment that proposed §3.3713 would inappropri-
ately place the burden for analysis of the broad issues concern-
ing uncompensated care upon insurers that operate preferred 
provider benefit plans, §3.3713 as adopted does not impose de-
tailed requirements concerning the scope of each insurer’s col-
lection and analysis of information concerning the existence and 
effects of undercompensated care. Instead, each insurer’s plan 
may be tailored to the unique characteristics of the insurer’s net-
work utilization and contracting practices. 

The Department believes that these changes will reduce con-
cerns about the practical considerations of implementation, but 
also will provide greater flexibility for insurers in determining how 
to obtain the information required by §3.3713, as adopted, which 
in turn should lessen the likelihood that insurers will be faced with 
additional costs. 

The Department appreciates the commenter’s acknowledgment 
of the importance of an insurer knowing how it spends its 
money and believes the changes to §3.3713 will address the 
commenter’s concerns about the data collection required for 
compliance with §3.3713. However, the Department continues 
to believe that such information is essential to insurers of all 
sizes in negotiating contracts with facilities. Further, the infor-
mation may be important to an insurer’s request for a waiver 
and the Department’s own consequent assessment of local 
market conditions in responding to requests for waivers. 

NAMES OF THOSE COMMENTING FOR AND AGAINST THE 
SECTIONS. 

For: Emergency Services Partners/University Medical Center 
Brackenridge. 

For, with recommended changes: American Accreditation 
Healthcare Commission/URAC, Clinical Pathology Associa-
tion, Emcare, Emergency Department Practice Management 
Association, Emergency Service Partners, Greater Houston 
Anesthesiology, Office of Public Insurance Counsel, Pedi-
atrix Medical Group, Pinnacle Anesthesia, Texas Ambulatory 
Surgery Center Society, Texas Association of Obstetricians 
and Gynecologists, Texas Chapter of the American College of 
Cardiology, Texas College of Emergency Physicians, Texas Fair 
Payment for Emergency Physicians Coalition, Texas Medical 
Association, Texas Medical Association Interspecialty Society, 
Texas Radiological Society, and Texas Urological Society. 

Against: Forest Park Medical Center and Texas Association of 
Life and Health Insurers. 

Against, with no comments: Hospital Corporation of America 
and Seton Healthcare. 

Both for and against, with recommended changes: Texas Hos-
pital Association. 

Against, with suggested changes: Pediatrix Medical Services, 
Texas Association of Health Plans, and Texas Society of Anes-
thesiologists. 

Neither for nor against, with suggested changes: Texas Society 
of Pathologists. 

STATUTORY AUTHORITY. The amendments and new 
sections are adopted pursuant to: (i) the Insurance Code 
§§83.051, 521.102, 541.061, 544.002(a)(2), 544.052, 
1251.006, 1301.0046, 1301.005, 1301.0055, 1301.006, 
1301.007, 1301.051, 1301.058, 1301.069, 1301.151, 
1301.155(b), 1301.158, 1301.159, 1301.1591, 1301.161, 
1451.053, 1451.054(a), 1451.104(a) and (b), 1456.003, 
1456.007, 1467.051(a), 1467.053(d), 1467.054(a), 1661.005, 
1701.055(a)(2), and 36.001; (ii) the Health and Safety Code 
§324.101(d); and (iii) the Occupations Code §101.352(c). 

Section 83.051 permits issuance of a cease and desist order. 

Section 521.102 requires an insurer to maintain a toll-free num-
ber to provide information concerning its policies and to receive 
complaints from policyholders. 

Section 541.061 specifies that it is an unfair method of compe-
tition or an unfair or deceptive act or practice in the business of 
insurance to misrepresent an insurance policy by: (i) making an 
untrue statement of material fact; (ii) failing to state a material 
fact necessary to make other statements made not misleading, 
considering the circumstances under which the statements were 
made; (iii) making a statement in a manner that would mislead 
a reasonably prudent person to a false conclusion of a material 
fact; and (iv) failing to disclose a matter required by law to be 
disclosed, including failing to make a disclosure in accordance 
with another provision of the Insurance Code. 

Section 544.002(a)(2) prohibits an insurer from charging an in-
dividual a rate that differs from the rate charged to other indi-
viduals for the same coverage because of the individual’s geo-
graphic location. Section 544.052 prohibits an insurer from en-
gaging in or permitting unfair discrimination between individuals 
of the same class and essentially the same hazard, including un-
fair discrimination in: (i) the amount of premium, policy fees, or 
rates charged for a policy or contract of insurance; (ii) the ben-
efits payable under a policy or contract of insurance; or (iii) any 
of the terms or conditions of a policy or contract of insurance. 

Section 1251.006 prohibits a group or blanket accident and 
health policy from requiring that a covered service be provided 
by a particular hospital or person. 

Section 1301.0046 provides that an insured’s coinsurance appli-
cable to payment  to nonpreferred providers may not exceed 50 
percent of the total covered amount applicable to the medical or 
health care services. 

Section 1301.005 requires that: (i) an insurer offering a preferred 
provider benefit plan ensure that both preferred provider benefits 
and basic level benefits are reasonably available to all insureds 
within a designated service area; and (ii) if services are not avail-
able through a preferred provider within the service area, an in-
surer is required to reimburse a physician or health care provider 
who is not a preferred provider at the same percentage level of 
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reimbursement as a preferred provider would have been reim-
bursed had the insured been treated by a preferred provider. 

Section 1301.0055 requires the Commissioner to adopt by rule 
network adequacy standards that: (i) are adapted to local mar-
kets where an insurer offers a preferred provider benefit plan; 
(ii) ensure availability of, and accessibility to, a full range of con-
tracted physicians and health care providers to provide health 
services to insureds; and (iii) on good cause shown, may allow 
departure from local market network adequacy standards if the 
Commissioner posts on the Department’s Internet website the 
name of the preferred provider plan, the insurer offering the plan, 
and the affected local market. 

Section 1301.006 requires that an insurer that markets a pre-
ferred provider benefit plan contract with physicians and health 
care providers to ensure that all medical and health care services 
and items contained in the package of benefits for which cov-
erage is provided, including treatment of illnesses and injuries, 
will be provided under the health insurance policy in a manner 
ensuring availability of and accessibility to adequate personnel, 
specialty care, and facilities. 

Section 1301.007 authorizes the Commissioner to adopt rules 
necessary to implement Chapter 1301 and to ensure reason-
able accessibility and availability of preferred provider services 
to Texas residents. 

Section 1301.051 provides that an insurer: (i) is required to af-
ford a fair, reasonable, and equivalent opportunity to apply to 
be  and to be designated  as  a preferred provider  to practitioners  
and institutional providers and to health care providers other than 
practitioners and institutional providers, if those other health care 
providers are included by the insurer as preferred providers, pro-
vided that the practitioners, institutional providers, or health care 
providers are licensed to treat injuries or illnesses or to provide 
services covered by a health insurance policy and comply with 
the terms established by the insurer for designation as preferred 
providers; (ii) is prohibited from unreasonably withholding a des-
ignation as a preferred provider; (iii) is required to give a physi-
cian or health care provider who, on the person’s initial applica-
tion, is not designated as a preferred provider written reasons for 
denial of the designation; and (iv) is prohibited from withholding 
a designation to a podiatrist described by Section 1301.0521. 

Section 1301.151 provides that an ensured is entitled to treat-
ment and diagnostic techniques that are prescribed by the physi-
cian or health care provider included in the plan. 

Section 1301.058 requires that: (i) an insurer that conducts, 
uses, or relies on economic profiling to admit or terminate the 
participation of physicians or health care providers in a preferred 
provider benefit plan make available to a physician or health 
care provider on request the economic profile of that physician 
or health care provider, including the written criteria by which the 
physician or health care provider’s performance is to be mea-
sured; and (ii) economic profiles be adjusted to recognize the 
characteristics of a physician’s or health care provider’s practice 
that may account for variations from expected costs. 

Section 1301.069 specifies that the provisions of Chapter 1301 
relating to prompt payment by an insurer of a physician or health 
care provider and to verification of medical care or health care 
services apply to a nonpreferred provider who furnishes to an in-
sured: (i) care related to an emergency or its attendant episode 
of care as required by state or federal law; or (ii) specialty or 
other medical care or health care services at the request of the 
insurer or a preferred provider because the services are not rea-

sonably available from a preferred provider who is included in 
the preferred delivery network. 

Section 1301.155(b) specifies that if an insured cannot reason-
ably reach a preferred provider, an insurer shall provide reim-
bursement for the following emergency care services at the pre-
ferred level of benefits until the insured can reasonably be ex-
pected to transfer to a preferred provider: (i) a medical screen-
ing examination or other evaluation required by state or federal 
law to be provided in the emergency facility of a hospital that 
is necessary to determine whether a medical emergency con-
dition exists; (ii) necessary emergency care services, including 
the treatment and stabilization of an emergency medical condi-
tion; and (iii) services originating in a hospital emergency facility 
or freestanding emergency medical care facility following treat-
ment or stabilization of an emergency medical condition. 

Section 1301.158(a) requires an insurer to provide to a current 
or prospective group contract holder or insured on request an 
accurate written description of the terms of the health insurance 
policy to allow the individual to make comparisons and an in-
formed decision before selecting among health care plans. The 
description must be in a format prescribed by the Commissioner 
and must include a current list of preferred providers. Section 
1301.158(b) requires an insurer to provide a current or prospec-
tive group contract holder or insured on request with an accurate 
written description of the terms of the health insurance policy to 
allow the individual to make comparisons and an informed deci-
sion before selecting among health plans. The description must 
be in a readable and understandable format as prescribed by 
the Commissioner and must include a current list of preferred 
providers. 

Section 1301.158(c) prohibits an insurer from using or permit-
ting the use of untrue or misleading information for prospective 
insureds. Section 1301.158(d) requires an insurer to provide to 
an insured on request information on: (i) whether a physician 
or other health care provider is a participating provider in the in-
surer’s preferred provider network; (ii) whether proposed health 
care services are covered by the health insurance policy; (iii) 
what the insured’s personal responsibility will be for payment of 
applicable copayment or deductible amounts; and (iv) coinsur-
ance amounts owed based on the provider’s contracted rate for 
in-network services or the insurer’s usual and customary reim-
bursement rate for out-of-network services. 

Section 1301.159 requires insurers to provide a current list of 
preferred providers at least annually. Section 1301.1591: (i) 
requires an insurer subject to Chapter 1301 that maintains an 
Internet site to list on the Internet site the preferred providers, 
including, if appropriate, mental health providers and substance 
abuse treatment providers, that insureds may use in accordance 
with the terms of the insured’s preferred provider benefit plan; (ii) 
requires that the listing identify those preferred providers who 
continue to be available to provide services to new patients or 
clients; (iii) requires the insurer to update such Internet sites at 
least quarterly; and (iv) authorizes the Commissioner to adopt 
rules as necessary to implement the section, specifying that the 
rules may govern the form and content of the information re-
quired to be provided. Section 1301.161 prohibits an insurer 
from engaging in any retaliatory action against an insured, in-
cluding canceling or refusing to renew a health insurance policy, 
because the insured or a person acting on the insured’s behalf 
has: (i) filed a complaint against the insurer or against a pre-
ferred provider; or (ii) appealed a decision of the insurer. 

36 TexReg 3486 June 3, 2011 Texas Register 



Section 1451.053 prohibits an accident and health insurance pol-
icy from making a benefit contingent on treatment or examina-
tion by one or more particular health care practitioners listed in 
§1451.001 unless the policy contains a provision that designates 
the practitioners whom the insurer will and will not recognize. 
Section 1451.054(a) mandates that a provision of an accident 
and health insurance policy that designates the health care prac-
titioners whom the insurer will and will not recognize must use 
the terms defined by §1451.001 with the meanings assigned by 
that section. 

Section 1451.104(a) prohibits an insurer from classifying, differ-
entiating, or discriminating between scheduled services or pro-
cedures provided by a health care practitioner selected under 
the subchapter and performed in the scope of that practitioner’s 
license and the same services or procedures provided by an-
other type of health care practitioner whose services or proce-
dures are covered by a health insurance policy, in regard to: (i) 
the payment schedule or payment provisions of the policy; or (ii) 
the amount or manner of payment or reimbursement under the 
policy. Section 1451.104(b) prohibits an insurer from denying 
payment or reimbursement for services or procedures in accor-
dance with the policy payment schedule or payment provisions 
solely because the services or procedures were performed by a 
health care practitioner selected under the subchapter. 

Section 1456.003 requires a preferred provider benefit plan to  
provide notice that facility-based physicians may not be included 
in the network and may balance bill the enrollee and to clearly 
identify any health care facilities within the provider network in 
which facility-based physicians do not participate in the plan’s 
provider network and specifies that health care facilities identi-
fied under the subsection are required to be identified in a sepa-
rate and conspicuous manner in any provider network directory 
or website directory. 

Section 1456.007 requires a preferred provider benefit plan to,  
on the request of an enrollee, provide an estimate of payments 
that will be made for any health care service or supply and to 
specify any deductibles, copayments, coinsurance, or other 
amounts for which the enrollee is responsible. The preferred 
provider benefit plan must advise the enrollee that: (i) the actual 
payment and charges for the services or supplies will vary 
based upon the enrollee’s actual medical condition and other 
factors associated with performance of medical services; and 
(ii) the enrollee may be personally liable for the payment of 
services or supplies based upon the enrollee’s health benefit 
plan coverage. 

Section 1467.051(a) specifies that an enrollee may request me-
diation of a settlement of an out-of-network health benefit claim 
if: (i) the amount for which the enrollee is responsible to a fa-
cility-based physician, after copayments, deductibles, and coin-
surance, including the amount unpaid by the administrator or in-
surer, is greater than $1,000; and (ii) the health benefit claim is 
for a medical service or supply provided by a facility-based physi-
cian in a hospital that is a preferred provider or that has a contract 
with the administrator. Section 1467.053(d) provides that a facil-
ity-based physician who makes a disclosure under §1467.053(c) 
and obtains the enrollee’s written acknowledgment of that disclo-
sure may not be required to mediate a billed charge under the 
subchapter if the amount billed is less than or equal to the max-
imum amount projected in the disclosure. Section 1467.054(a) 
authorizes an enrollee to request mandatory mediation under the 
chapter. 

Section 1661.005 requires physicians, hospitals, or other health 
care providers that receive an overpayment from an enrollee to 
refund the amount of the overpayment to the enrollee no later  
than the 30th day after the date the physician, hospital, or health 
care provider determines that an overpayment has been made. 

Section 1701.055(a)(2) authorizes the Commissioner to disap-
prove or, after notice and hearing, withdraw approval of a form if 
the form contains a provision, title, or heading that is unjust, en-
courages misrepresentation, or is deceptive, subject to the ex-
ception specified in subsection (d) of the section. 

The Health and Safety Code §324.101(d) requires a facility to 
provide an estimate of the facility’s charges for any elective inpa-
tient admission or nonemergency outpatient surgical procedure 
or other service on request and before the scheduling of the ad-
mission or procedure or service. The facility must advise the 
consumer that: (i) the request for an estimate of charges may 
result in a delay in the scheduling and provision of the inpatient 
admission, outpatient surgical procedure, or other service; (ii) 
the actual charges for an inpatient admission, outpatient surgi-
cal procedure, or other service will vary based on the person’s 
medical condition and other factors associated with performance 
of the procedure or service; (iii) the actual charges for an inpa-
tient admission, outpatient surgical procedure, or other service 
may differ from the amount to be paid by the consumer or the 
consumer’s third-party payor; (iv) the consumer may be person-
ally liable for payment for the inpatient admission, outpatient sur-
gical procedure, or other service depending on the consumer’s 
health benefit plan coverage; and (v) the consumer should con-
tact the consumer’s health benefit plan for accurate information 
regarding the plan structure, benefit coverage, deductibles, co-
payments, coinsurance, and other plan provisions that may im-
pact the consumer’s liability for payment for the inpatient admis-
sion, outpatient surgical procedure, or other service. 

The Occupations Code §101.352(c) mandates that on the re-
quest of a patient who is seeking services that are to be provided 
on an out-of-network basis or who does not have coverage under 
a government program, health insurance policy, or health main-
tenance organization evidence of coverage, a physician shall 
provide an estimate of the charges for any health care services 
or supplies. A physician must advise the consumer that: (i) the 
request for an estimate of charges may result in a delay in the 
scheduling and provision of the services; (ii) the actual charges 
for the services or supplies will vary based on the patient’s med-
ical condition and other factors associated with performance of 
the services; (iii) the actual charges for the services or supplies 
may differ from the amount to be paid by the patient or the pa-
tient’s third-party payor; and (iv) the patient may be personally 
liable for payment for the services or supplies depending on the 
patient’s health benefit plan coverage. 

The Insurance Code §36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of 
Insurance under the Insurance Code and other laws of this state. 

§3.3701. Application. 

(a) Except as otherwise specified in this subchapter, the sec
tions of this subchapter apply to any preferred provider benefit plan as  
specified in this subsection. 

(1) This subchapter applies to any preferred provider ben
efit plan policy delivered, issued for delivery, or renewed on or after 
May 19, 2012. Any preferred provider benefit plan policy delivered, 
issued for delivery, or renewed prior to May 19, 2012, is subject to the 
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statutes and provisions of this subchapter in effect at the time the policy 
was delivered, issued for delivery, or renewed. 

(2) The sections of this subchapter do not apply to provi
sions for dental care benefits in any health insurance policy. 

(b) This subchapter is not an interpretation of and has no ap
plication to any law requiring licensure to act as a principal or agent in 
the insurance or related businesses including, but not limited to, health 
maintenance organizations. 

(c) The provisions of this subchapter are subject to the In
surance Code §§1451.001, 1451.053, and 1451.054; Chapter 1301; 
§§1451.101 - 1451.127; and §1353.001 and §1353.002 as they relate 
to insurers and the practitioners named therein. 

(d) These sections do not create a private cause of action for 
damages or create a standard of care, obligation, or duty that provides 
a basis for a private cause of action. These sections do not abrogate 
a statutory or common law cause of action, administrative remedy, or 
defense otherwise available. 

(e) If a court of competent jurisdiction holds that any provision 
of this subchapter or its application to any person or circumstance is 
invalid for any reason, the invalidity does not affect other provisions 
or applications of this subchapter that can be given effect without the 
invalid provision or application, and to this end the provisions of this 
subchapter are severable. 

§3.3702. Definitions. 

The following words and terms, when used in this subchapter, have the 
following meanings, unless the context clearly indicates otherwise. 

(1) Billed charges--The charges for medical care or health 
care services included on a claim submitted by a physician or provider. 

(2) Contract holder--An individual who holds an individual 
health insurance policy, or an organization which holds a group health 
insurance policy. 

(3) Emergency care--As defined in the Insurance Code 
§1301.155. 

(4) Facility-

(A) an ambulatory surgical center licensed under the 
Health and Safety Code Chapter 243; 

(B) a birthing center licensed under the Health and 
Safety Code Chapter 244; or 

(C) a hospital licensed under the Health and Safety 
Code Chapter 241. 

(5) Facility-based physician--A radiologist, an anesthesiol
ogist, a pathologist, an emergency department physician, or a neona
tologist: 

(A) to whom a facility has granted clinical privileges; 
and 

(B) who provides services to patients of the facility un
der those clinical privileges. 

(6) Health care provider or provider--As defined in the  In
surance Code §1301.001(1). 

(7) Health insurance policy--As defined in the Insurance 
Code §1301.001(2). 

(8) Health maintenance organization (HMO)--As defined 
in the Insurance Code §843.002(14). 

(9) Hospital--As defined in the Insurance Code 
§1301.001(3), a licensed public or private institution as defined by the  
Health & Safety Code Chapter 241 or the Health & Safety Code Title 
7, Subtitle C. 

(10) Institutional provider--As defined in the Insurance 
Code §1301.001(4). 

(11) Insurer--As defined in the Insurance Code 
§1301.001(5). 

(12) NCQA--The National Committee for Quality Assur
ance, which reviews and accredits managed care plans. 

(13) Nonpreferred provider--A physician or health care 
provider, or an organization of physicians or health care providers, 
that does not have a contract with the insurer to provide medical care 
or health care on a preferred benefit basis to insureds covered by a 
health insurance policy issued by the insurer. 

(14) Pediatric practitioner--A physician with appropriate 
education, training and experience whose practice is limited to pro
viding medical and health care services to children and young adults. 

(15) Physician--As defined in the Insurance Code 
§1301.001(6). 

(16) Practitioner--As defined in the Insurance Code 
§1301.001(7). 

(17) Preferred provider--As defined in the Insurance Code 
§1301.001(8). 

(18) Preferred provider benefit plan--As defined in the  In
surance Code §1301.001(9). 

(19) Prospective insured--As defined in the Insurance Code 
§1301.158(a). 

(20) Quality assessment--As defined in the Insurance Code 
§1301.059(a). 

(21) Rural area-

(A) a county with a population of 50,000 or less as de
termined by the United States Census Bureau in the most recent decen
nial census report; 

(B) an area that is not designated as an urbanized area 
by the United States Census Bureau in the most recent decennial census 
report; or 

(C) any other area designated as rural under rules 
adopted by the commissioner, notwithstanding subparagraphs (A) and 
(B) of this paragraph. 

(22) Service area--As defined in the Insurance Code 
§1301.001(10). 

(23) Urgent care--Health care services provided in a situa
tion other than an emergency which are typically provided in a setting 
such as a physician or individual provider’s office or urgent care cen
ter, as a result of an acute injury or illness that is severe or painful 
enough to lead a prudent layperson, possessing an average knowledge 
of medicine and health, to believe that his or her condition, illness, 
or injury is of such a nature that failure to obtain treatment within a 
reasonable period of time would result in serious deterioration of the 
condition of his or her health. 

(24) Utilization review--As defined in the Insurance Code 
§4201.002(13). 

§3.3703. Contracting Requirements. 
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(a) An insurer marketing a preferred provider benefit plan  is  
required to contract with physicians and health care providers to as
sure that all medical and health care services and items contained in the 
package of benefits for which coverage is provided, including treatment 
of illnesses and injuries, will be provided under the plan in a manner 
that assures both availability and accessibility of adequate personnel, 
specialty care, and facilities. Each contract is required to meet the fol
lowing requirements: 

(1) A contract between a preferred provider and an insurer 
may not restrict a physician or health care provider from contracting 
with other insurers, preferred provider plans, preferred provider orga
nizations, or HMOs. 

(2) Any term or condition limiting participation on the ba
sis of quality that is contained in a contract between a preferred provider 
and an insurer is required to be consistent with established standards of 
care for the profession. 

(3) In the case of physicians or practitioners with hospital 
or institutional provider privileges who provide a significant portion of 
care in a hospital or institutional provider setting, a contract between 
a preferred provider and an insurer may contain terms and conditions 
that include the possession of practice privileges at preferred hospi
tals or institutions, except that if no preferred hospital or institution 
offers privileges to members of a class of physicians or practitioners, 
the contract may not provide that the lack of hospital or institutional 
provider privileges may be a basis for denial of participation as a pre
ferred provider to such physicians or practitioners of that class. 

(4) A contract between an insurer and a hospital or in
stitutional provider shall not, as a condition of staff membership or 
privileges, require a physician or practitioner to enter into a preferred 
provider contract. This prohibition does not apply to requirements 
concerning practice conditions other than conditions of membership 
or privileges. 

(5) A contract between a preferred provider and an insurer 
may provide that the preferred provider will not bill the insured for 
unnecessary care, if a physician or practitioner panel has determined 
the care was unnecessary, but the contract may not require the preferred 
provider to pay hospital, institutional, laboratory, x-ray, or like charges 
resulting from the provision of services lawfully ordered by a physician 
or health care provider, even though such service may be determined 
to be unnecessary. 

(6) A contract between a preferred provider and an insurer 
may not: 

(A) contain restrictions on the classes of physicians and 
practitioners who may refer an insured to another physician or practi
tioner; or 

(B) require a referring physician or practitioner to bear 
the expenses of a referral for specialty care in or out of the preferred 
provider panel. Savings from cost-effective utilization of health ser
vices by contracting physicians or health care providers may be shared 
with physicians or health care providers in the aggregate. 

(7) A contract between a preferred provider and an insurer 
may not contain any financial incentives to a physician or a health care 
provider which act directly or indirectly as an inducement to limit med
ically necessary services. This subsection does not prohibit the savings 
from cost-effective utilization of health services by contracting physi
cians or health care providers from being shared with physicians or 
health care providers in the aggregate. 

(8) An insurer’s contract with a physician, physician 
group, or practitioner is required to have a mechanism for the res

olution of complaints that are initiated by an insured, a physician, 
physician group, or practitioner. The mechanism must provide for 
reasonable due process including, in an advisory role only, a review 
panel selected as specified in subsection (b)(2) of §3.3706 of this 
subchapter (relating to Designation as a Preferred Provider, Decision 
to Withhold Designation, Termination of a Preferred Provider, Review 
of Process). 

(9) A contract between a preferred provider and an insurer 
may not require any health care provider, physician, or physician group 
to execute hold harmless clauses that shift an insurer’s tort liability 
resulting from acts or omissions of the insurer to the preferred provider. 

(10) A contract between a preferred provider and an insurer 
must require a preferred provider who is compensated by the insurer on 
a discounted fee basis to agree to bill the insured only on the discounted 
fee and not the full charge. 

(11) A contract between a preferred provider and an insurer 
must require the insurer to comply with all applicable statutes and rules 
pertaining to prompt payment of clean claims, including the Insurance 
Code Chapter 1301, Subchapter C and §§21.2801 - 21.2820 of this title 
(relating to Submission of Clean Claims) with respect to payment to the 
provider for covered services that are rendered to insureds. 

(12) A contract between a preferred provider and an in
surer must require the provider to comply with the Insurance Code 
§§1301.152 - 1301.154, which relates to Continuity of Care. 

(13) A contract between a preferred provider and an insurer 
may not prohibit, penalize, permit retaliation against, or terminate the 
provider for communicating with any individual listed in the Insurance 
Code §1301.067 about any of the matters set forth therein. 

(14) A contract between a preferred provider and an in
surer conducting, using, or relying upon economic profiling to termi
nate physicians or health care providers from a plan must require the 
insurer to inform the provider of the insurer’s obligation to comply with 
the Insurance Code §1301.058. 

(15) A contract between a preferred provider and an insurer 
that engages in quality assessment is required to disclose in the contract 
all requirements of the Insurance Code §1301.059(b). 

(16) A contract between a preferred provider and an insurer 
may not require a physician to issue an immunization or vaccination 
protocol for an immunization or vaccination to be administered to an 
insured by a pharmacist. 

(17) A contract between a preferred provider and an insurer 
may not prohibit a pharmacist from administering immunizations or 
vaccinations if such immunizations or vaccinations are administered 
in accordance with the Texas Pharmacy Act, Chapters 551 - 566 and 
Chapters 568 - 569 of the Occupations Code, and rules promulgated 
thereunder. 

(18) A contract between a preferred provider and an insurer 
must require a provider that voluntarily terminates the contract to pro
vide reasonable notice to the insured, and must require the insurer to 
provide assistance to the provider as set forth in the Insurance Code 
§1301.160(b). 

(19) A contract between a preferred provider and an insurer 
must require written notice to the provider upon termination of the con
tract  by the  insurer,  and  in the  case  of termination of a contract between 
an insurer and a physician or practitioner, the notice must include the 
provider’s right to request a review, as specified in §3.3706(d) of this 
subchapter. 
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(20) A contract between a preferred provider and an in
surer must include provisions that will entitle the preferred provider 
upon request to all information necessary to determine that the pre
ferred provider is being compensated in accordance with the contract. 
A preferred provider may make the request for information by any rea
sonable and verifiable means. The information must include a level 
of detail sufficient to enable a reasonable person with sufficient train
ing, experience, and competence in claims processing to determine the 
payment to be made according to the  terms of the contract for cov
ered services that are rendered to insureds. The insurer may provide 
the required information by any reasonable method through which the 
preferred provider can access the information, including e-mail, com
puter disks, paper, or access to an electronic database. Amendments, 
revisions, or substitutions of any information provided pursuant to this 
paragraph are required to be made in accordance with subparagraph 
(D) of this paragraph. The insurer is required to provide the fee sched
ules and other required information by the 30th day after the date the 
insurer receives the preferred provider’s request. 

(A) This information is required to include a preferred 
provider specific summary and explanation of all payment and reim
bursement methodologies that will be used to pay claims submitted by 
the preferred provider. At a minimum, the information is required to 
include: 

(i) a fee schedule, including, if applicable, CPT, 
HCPCS, ICD-9-CM codes or successor codes, and modifiers: 

(I) by which all claims for covered services sub
mitted by or on behalf of the preferred provider will be calculated and 
paid; or 

(II) that pertains to the range of health care ser
vices reasonably expected to be delivered under the contract by that 
preferred provider on a routine basis along with a toll-free number or 
electronic address through which the preferred provider may request 
the fee schedules applicable to any covered services that the preferred 
provider intends to provide to an insured and any other information re
quired by this paragraph that pertains to the service for which the fee 
schedule is being requested if that information has not previously been 
provided to the preferred provider; 

(ii) all applicable coding methodologies; 

(iii) all applicable bundling processes, which are re
quired to be consistent with nationally recognized and generally ac
cepted bundling edits and logic; 

(iv) all applicable downcoding policies; 

(v) a description of any other applicable policy or 
procedure the insurer may use that affects the payment of specific 
claims submitted by or on behalf of the preferred provider, including 
recoupment; 

(vi) any addenda, schedules, exhibits, or policies 
used by the insurer in carrying out the payment of claims submitted 
by or on behalf of the preferred provider that are necessary to provide 
a reasonable understanding of the information provided pursuant to 
this paragraph; and  

(vii) the publisher, product name, and version of any 
software the insurer uses to determine bundling and unbundling of 
claims. 

(B) In the case of a reference to source information as 
the basis for fee computation that is outside the control of the insurer, 
such as state Medicaid or federal Medicare fee schedules, the informa
tion provided by the insurer is required to clearly identify the source 
and explain the procedure by which the preferred provider may readily 

access the source electronically, telephonically, or as otherwise agreed 
to by the parties. 

(C) Nothing in this paragraph may be construed to re
quire an insurer to provide specific information that would violate any 
applicable copyright law or licensing agreement. However, the insurer 
is required to supply, in lieu of any information withheld on the basis 
of copyright law or licensing agreement, a summary of the information 
that will allow a reasonable person with sufficient training, experience, 
and competence in claims processing to determine the payment to be 
made according to the terms of the contract for covered services that 
are rendered to insureds as required by subparagraph (A) of this para
graph. 

(D) No amendment, revision, or substitution of claims 
payment procedures or any of the information required to be provided 
by this paragraph will be effective as to the preferred provider, unless 
the insurer provides at least 90 calendar days written notice to the pre
ferred provider identifying with specificity the amendment, revision or 
substitution. An insurer may not make retroactive changes to claims 
payment procedures or any of the information required to be provided 
by this paragraph. Where a contract specifies mutual agreement of the 
parties as the sole mechanism for requiring amendment, revision or 
substitution of the information required by this paragraph, the written 
notice specified in this section does not supersede the requirement for 
mutual agreement. 

(E) Failure to comply with this paragraph constitutes a 
violation as set forth in subsection (b) of this section. 

(F) This paragraph applies to all contracts entered into 
or renewed on or after the effective date of this paragraph. Upon re
ceipt of a request, the insurer is required to provide the information 
required by subparagraphs (A) - (D) of this paragraph to the preferred 
provider by the 30th day after the date the insurer receives the preferred 
provider’s request. 

(G) A preferred provider that receives information un
der this paragraph: 

(i) may not use or disclose the information for any 
purpose other than: 

(I) the preferred provider’s practice manage
ment; 

(II) billing activities; 

(III) other business operations; or 

(IV) communications with a governmental 
agency involved in the regulation of health care or insurance; 

(ii) may not use this information to knowingly sub
mit a claim for payment that does not accurately represent the level, 
type or amount of services that were actually provided to an insured or 
to misrepresent any aspect of the services; and 

(iii) may not rely upon information provided pur
suant to this paragraph about a service as a representation that an in
sured is covered for that service under the terms of the insured’s policy 
or certificate. 

(H) A preferred provider that receives information un
der this paragraph may terminate the contract on or before the 30th day 
after the date the preferred provider receives information requested un
der this paragraph without penalty or discrimination in participation in 
other health care products or plans. If a preferred provider chooses 
to terminate the contract, the insurer is required to assist the preferred 
provider in providing the notice required by paragraph (18) of this sub
section. 
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(I) The provisions of this paragraph may not be waived, 
voided, or nullified by contract. 

(21) An insurer may require a preferred provider to retain 
in the preferred provider’s records updated information concerning a 
patient’s other health benefit plan coverage. 

(22) Upon request by a preferred provider, an insurer is re
quired to include a provision in the preferred provider’s contract pro
viding that the insurer and the insurer’s clearinghouse may not refuse 
to process or pay an electronically submitted clean claim because the 
claim is submitted together with or in a batch submission with a claim 
that is deficient. As used in this section, the term batch submission is 
a group of electronic claims submitted for processing at the same time 
within a HIPAA standard ASC X12N 837 Transaction Set and identi
fied by a batch control number. This paragraph applies to a contract 
entered into or renewed on or after January 1, 2006. 

(23) A contract between an insurer and a preferred provider 
other than an institutional provider may contain a provision requiring a 
referring physician or provider, or a designee, to disclose to the insured, 
if applicable: 

(A) that the physician, provider, or facility to whom the 
insured is being referred is not a preferred provider; and 

(B) that the referring physician or provider has an own
ership interest in the facility to which the insured is being referred. 

(24) A contract provision that requires notice as specified 
in paragraph (23)(A) of this subsection is required to allow for excep
tions for emergency care and as necessary to avoid interruption or delay 
of medically necessary care and may not limit access to nonpreferred 
providers. 

(25) A contract between an insurer and a preferred provider 
must require the preferred provider to comply with all  applicable  re
quirements of the Insurance Code §1661.005 (relating to refunds of 
overpayments from enrollees). 

(26) A contract between an insurer and a facility must re
quire that the facility give notice to the insurer as soon as reasonably 
practicable, but not later than the fifth business day following the termi
nation of a contract between the facility and a facility-based physician 
group that is a preferred provider for the insurer. 

(b) In addition to all other contract rights, violations of these 
rules will be treated for purposes of complaint and action in accordance 
with the Insurance Code Chapter 542, Subchapter A, and the provisions 
of that subchapter will be utilized insofar as practicable, as it relates to 
the power of the department, hearings, orders, enforcement, and penal
ties. 

(c) An insurer may enter into an agreement with a preferred 
provider organization for the purpose of offering a network of preferred 
providers, provided that it remains the insurer’s responsibility to: 

(1) meet the requirements of the Insurance Code Chapter 
1301 and this subchapter; or 

(2) ensure that the requirements of the Insurance Code 
Chapter 1301 and this subchapter are met. 

§3.3704. Freedom of Choice; Availability of Preferred Providers. 
(a) Fairness Requirements. A preferred provider benefit 

plan is not considered unjust under the Insurance Code §§1701.002 
- 1701.005; §§1701.051 - 1701.060; §§1701.101 - 1701.103; and 
§1701.151, or to unfairly discriminate under the Insurance Code 
Chapter 542, Subchapter A, or §§544.051 - 544.054, or to violate 
§§1451.001, 1451.053, 1451.054, or §§1451.101 - 1451.127 of the 
Insurance Code provided that: 

(1) pursuant to the Insurance Code §§1251.005, 1251.006, 
1301.003, 1301.006, 1301.051, 1301.053, 1301.054, 1301.055, 
1301.057 - 1301.062, 1301.064, 1301.065, 1301.151, 1301.156, and 
1301.201, the preferred provider benefit plan does not require that a 
service be rendered by a particular hospital, physician, or practitioner; 

(2) insureds are provided with direct and reasonable access 
to all classes of physicians and practitioners licensed to treat illnesses 
or injuries and to provide services covered by the preferred provider 
benefit plan;  

(3) insureds have the right to treatment and diagnostic tech
niques as prescribed by a physician or other health care provider in
cluded in the preferred provider benefit plan;  

(4) insureds have the right to continuity of care as set forth 
in the Insurance Code §§1301.152 - 1301.154; 

(5) insureds have the right to emergency care services as 
set forth in the Insurance Code §1301.155; 

(6) the basic level of coverage, excluding a reasonable dif
ference in deductibles, is not more than 50 percent less than the higher 
level of coverage. A reasonable difference in deductibles is determined 
considering the benefits of each individual policy; 

(7) the rights of an insured to exercise full freedom of 
choice in the selection of a physician or provider are not restricted by 
the insurer; 

(8) if the insurer is issuing other health insurance policies in 
the service area that do not provide for the use of preferred providers, 
the basic level of coverage is reasonably consistent with such other 
health insurance policies offered by the insurer that do not provide for 
a different level of coverage for use of a preferred provider; 

(9) any actions taken by an insurer engaged in utilization 
review under a preferred provider benefit plan is taken pursuant to the 
Insurance Code Chapter 4201 and Chapter 19, Subchapter R of this 
title (relating to Utilization Review Agents); 

(10) a preferred provider benefit plan may provide for a dif
ferent level of coverage for use of a nonpreferred provider if the referral 
is made by a preferred provider only if full disclosure of the differ
ence is included in the plan and the written description as required by 
§3.3705(b) of this subchapter (relating to Nature of Communications 
with Insureds; Readability, Mandatory Disclosure Requirements, and 
Plan Designations); and 

(11) both preferred provider benefits and basic level bene
fits are reasonably available to all insureds within a designated service 
area. 

(b) Payment of Nonpreferred Providers. Payment by the in
surer must be made for services of a nonpreferred provider in the same 
prompt and efficient manner as to a preferred provider. 

(c) Retaliatory Action Prohibited. An insurer is prohibited 
from engaging in retaliatory action against an insured, including can
cellation of or refusal to renew a policy, because the insured or a person 
acting on behalf of the insured has filed a complaint against the insurer 
or a preferred provider or has appealed a decision of the insurer. 

(d) Access to Certain Institutional Providers. In addition to 
the requirements for availability of preferred providers set forth in the 
Insurance Code §1301.005, any insurer offering a preferred provider 
benefit plan is required to make a good faith effort to have a mix of 
for-profit, non-profit, and tax-supported institutional providers under 
contract as preferred providers in the service area to afford all insureds 
under such plan freedom of choice in the selection of institutional 
providers at which they will receive care, unless such a mix proves to 
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be not feasible due to geographic, economic, or other operational fac
tors. An insurer is required to give special consideration to contracting 
with teaching hospitals and hospitals that provide indigent care or care 
for uninsured individuals as a significant percentage of their overall 
patient load. 

(e) Network Requirements. Each preferred provider benefit 
plan is required to include a health care service delivery network that 
complies with the Insurance Code §1301.005 and §1301.006 and the 
local market adequacy requirements described in this section. An ade
quate network is required to: 

(1) be sufficient, in number, size, and geographic distribu
tion, to be capable of furnishing the preferred benefit health care ser
vices covered by the insurance contract within the insurer’s designated 
service area, taking into account the number of insureds and their char
acteristics, medical, and health care needs, including the: 

(A) current utilization of covered health care services 
within the prescribed geographic distances outlined in this section; and 

(B) projected utilization of covered health care ser
vices; 

(2) include an adequate number of preferred providers 
available and accessible to insureds 24 hours a day, seven days a week, 
within the insurer’s designated service area; 

(3) include sufficient numbers and classes of preferred 
providers to ensure choice, access, and quality of care across the 
insurer’s designated service area; 

(4) include an adequate number of preferred provider 
physicians who have admitting privileges at one or more preferred 
provider hospitals located within the insurer’s designated service area 
to make any necessary hospital admissions; 

(5) provide for necessary hospital services by contracting 
with general, special, and psychiatric hospitals on a preferred benefit 
basis within the insurer’s designated service area, as applicable; 

(6) provide, if covered, for physical and occupational ther
apy services and chiropractic services by preferred providers that are 
available and accessible within the insurer’s designated service area; 

(7) provide for emergency care that is available and acces
sible 24 hours a day, seven days a week, by preferred providers; 

(8) provide for preferred benefit services sufficiently acces
sible and available as necessary to ensure that the distance from any 
point in the insurer’s designated service area to a point of service is not 
greater than: 

(A) 30 miles in nonrural areas  and  60 miles in rural  ar
eas for primary care and general hospital care; and 

(B) 75 miles for specialty care and specialty hospitals; 

(9) ensure that covered urgent care is available and acces
sible from preferred providers within the insurer’s designated service 
area within 24 hours for medical and behavioral health conditions; 

(10) ensure that routine care is available and accessible 
from preferred providers: 

(A) within three weeks for medical conditions; and 

(B) within two weeks for behavioral health conditions; 

(11) ensure that preventive health services are available 
and accessible from preferred providers: 

(A) within two months for a child, or earlier if necessary 
for compliance with recommendations for specific preventive care ser
vices; and 

(B) within three months for an adult. 

(f) Network Monitoring and Corrective Action. Insurers are 
required to monitor compliance with subsection (e) of this section on 
an ongoing basis, taking any needed corrective action as required to 
ensure that the network is adequate. 

(g) Service Areas. For purposes of this subchapter, a preferred 
provider benefit plan may have one or more contiguous or noncontigu
ous service areas, but any service areas that are smaller than statewide 
are required to be defined in terms  of  one of the following: 

(1) one or more of the 11 Texas geographic regions desig
nated in §3.3711 of this subchapter (relating to Geographic Regions); 

(2) one or more Texas counties; or 

(3) the first three digits of ZIP Codes in Texas. 

§3.3705. Nature of Communications with Insureds; Readability, 
Mandatory Disclosure Requirements, and Plan Designations. 

(a) Readability. All health insurance policies, health benefit 
plan certificates, endorsements, amendments, applications or riders are 
required to be written in a readable and understandable format that 
meets the requirements of §3.602 of this chapter (relating to Plain Lan
guage Requirements). 

(b) Disclosure of Terms and Conditions of the Policy. The in
surer is required, upon request, to provide to a current or prospective 
group contract holder or a current or prospective insured an accurate 
written description of the terms and conditions of the policy that allows 
the current or prospective group contract holder or current or prospec
tive insured to make comparisons and informed decisions before se
lecting among health care plans. An insurer may utilize its handbook 
to satisfy this requirement provided that the insurer complies with all 
requirements set forth in this subsection including the level of disclo
sure required. The written description is required to be in a readable 
and understandable format, by category, and is required to include a 
clear, complete, and accurate description of these items in the follow
ing order: 

(1) a statement that the entity providing the coverage is an 
insurance company, the name of the insurance company, and that the 
insurance contract contains preferred provider benefits; 

(2) a toll free number, unless exempted by statute or rule, 
and address to enable a current or prospective group contract holder or 
a current or prospective insured to obtain additional information; 

(3) an explanation of the distinction between preferred and 
nonpreferred providers; 

(4) all covered services and benefits, including payment for 
services of a preferred provider and a nonpreferred provider, and pre
scription drug coverage, both generic and name brand; 

(5) emergency care services and benefits and information 
on access to after-hours care; 

(6) out-of-area services and benefits; 

(7) an explanation of the insured’s financial responsibility 
for payment for any premiums, deductibles, copayments, coinsurance 
or other out-of-pocket expenses for noncovered or nonpreferred ser
vices; 
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(8) any limitations and exclusions, including the existence 
of any drug formulary limitations, and any limitations regarding pre
existing conditions; 

(9) any prior authorizations, including preauthorization re
view, concurrent review, post-service review, and postpayment review; 
and any penalties or reductions in benefits resulting from the failure to 
obtain any required authorizations; 

(10) provisions for continuity of treatment in the event of 
termination of a preferred provider’s participation in the plan; 

(11) a summary of complaint resolution procedures, if any, 
and a statement that the insurer is prohibited from retaliating against the 
insured because the insured or another person has filed a complaint on 
behalf of the insured, or against a physician or provider who, on behalf 
of the insured, has reasonably filed a complaint against the insurer or 
appealed a decision of the insurer; 

(12) a current list of preferred providers and complete de
scriptions of the provider networks, including names and locations of 
physicians and health care providers, and a disclosure of which pre
ferred providers will not accept new patients, both of which may be 
provided electronically with the agreement of the insured provided that 
information about how to obtain a nonelectronic provider listing free 
of charge is also provided; 

(13) the service area(s); and 

(14) information that is updated at least annually regarding 
the following network demographics for each service area, if the pre
ferred provider benefit plan is not offered on a statewide service area 
basis, or for each of the 11 regions specified in §3.3711 of this sub
chapter (relating to Geographic Regions), if the plan is offered on a 
statewide service area basis: 

(A) the number of insureds in the service area or region; 

(B) for each provider area of practice, including at a 
minimum internal medicine, family/general practice, pediatric prac
titioner practice, obstetrics and gynecology, anesthesiology, psychia
try, and general surgery, the number of preferred providers, as well as 
an indication of whether an active access plan pursuant to §3.3709 of 
this subchapter (relating to Annual Network Adequacy Report; Access 
Plan) applies to the services furnished by that class of provider in the 
service area or region and how such access plan may be obtained or 
viewed, if applicable; and 

(C) for hospitals, the number of preferred provider hos
pitals in the service area or region, as well as an indication of whether 
an active access plan pursuant to §3.3709 of this subchapter applies to 
hospital services in that service area or region and how the access plan 
may be obtained or viewed. 

(c) Filing Required. A copy of the written description required 
in subsection (b) of this section must be filed with the department with 
the initial filing of the preferred provider benefit plan and within 60 
days of any material changes being made in the information required 
in subsection (b) of this section. Submission of listings of preferred 
providers as required in subsection (b)(12) of this section may be made 
electronically in a format acceptable to the department or by submit
ting with the filing the Internet website address at which the depart
ment may view the current provider listing. Acceptable formats in
clude Microsoft Word and Excel documents. Electronic submission
of the provider listing, if applicable, must be submitted to the follow
ing e-mail address: hwcn@tdi.state.tx.us. Nonelectronic filings are re
quired to be submitted to the department at Filings Intake Division,
Mail Code 106-1E, Texas Department of Insurance, P.O. Box 149104,
Austin, Texas, 78714-9104. 

 

 
 

(d) Promotional Disclosures Required. The preferred provider 
benefit plan and all promotional, solicitation, and advertising material 
concerning the preferred provider benefit plan are required to clearly 
describe the distinction between preferred and nonpreferred providers. 
Any illustration of preferred provider benefits  is  required to be in close  
proximity to an equally prominent description of basic benefits. 

(e) Internet Website Disclosures. Insurers that maintain an In
ternet website providing information regarding the insurer or the health 
insurance policies offered by the insurer for use by current or prospec
tive insureds or group contract holders are required to provide: 

(1) an Internet-based provider listing for use by current and 
prospective insureds and group contract holders; 

(2) an Internet-based listing of the state regions, counties, 
or three-digit ZIP Code areas within the insurer’s service area(s), in
dicating as appropriate for each region, county or ZIP Code area, as 
applicable, that the insurer has: 

(A) determined that its network meets the network ad
equacy requirements of this subchapter; or 

(B) determined that its network does not meet the net
work adequacy requirements of this subchapter; and 

(3) an Internet-based listing of the information specified for 
disclosure in subsection (b) of this section. 

(f) Notice of Rights under a Network Plan Required. An in
surer is required to include the notice specified in Figure: 28 TAC 
§3.3705(f) in all policies, certificates, and outlines of coverage in at 
least 12 point font: 
Figure: 28 TAC §3.3705(f) 

(g) Untrue or Misleading Information Prohibited. No insurer, 
or agent or representative of an insurer, may cause or permit the use or 
distribution of information which is untrue or misleading. 

(h) Disclosure Concerning Access to Preferred Provider List
ing. The insurer is required to provide notice to all insureds at least 
annually describing how the insured may access a current listing of all 
preferred providers on a cost-free basis. The notice must include, at a 
minimum, information concerning how a nonelectronic copy of the list
ing may be obtained and a telephone number through which insureds 
may obtain assistance during regular business hours to find available 
preferred providers. 

(i) Required Updates of Available Provider Listings. The in
surer is required to ensure that all electronic or nonelectronic listings 
of preferred providers made available to insureds are updated at least 
every three months. 

(j) Annual Provision of Provider Listing Required in Certain 
Cases. If no Internet-based preferred provider listing or other method 
of identifying current preferred providers is maintained for use by in
sureds, the insurer is required to distribute a current preferred provider 
listing to all insureds no less than annually by mail, or by an alternative 
method of delivery if such alternative method is agreed to by the in
sured, group policyholder on behalf of the group, or certificate holder. 

(k) Reliance Upon Provider Listing in Certain Cases. A claim 
for services rendered by a nonpreferred provider must be paid at the ap
plicable preferred benefit coinsurance percentage if an insured demon
strates that: 

(1) in obtaining services, the insured reasonably relied 
upon a statement that a physician or provider was a preferred provider 
as specified in: 

(A) a provider listing; or 
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(B) provider information on the insurer’s website; 

(2) the provider listing or website information was ob
tained from the insurer, the insurer’s website, or the website of a third 
party designated by the insurer to provide such information for use by 
its insureds; 

(3) the provider listing or website information was ob
tained not more than 30 days prior to the date of services; and 

(4) the provider listing or website information obtained in
dicates that the provider is a preferred provider within the insurer’s 
network. 

(l) Additional Listing-Specific Disclosure Requirements. In 
all preferred provider listings, including any Internet-based postings 
of information made available by the insurer to provide information to 
insureds about preferred providers, the insurer is required to comply 
with the requirements in paragraphs (1) - (10) of this subsection. 

(1) The provider information must include a method for in
sureds to identify those hospitals that have contractually agreed with 
the insurer to facilitate the usage of preferred providers as specified in 
subparagraphs (A) and (B) of this paragraph. 

(A) The hospital will exercise good faith efforts to ac
commodate requests from insureds to utilize preferred providers. 

(B) In those instances in which a particular facil
ity-based physician or physician group is assigned at least 48 hours 
prior to services being rendered, the hospital will provide the insured 
with information that is: 

(i) furnished at least 24 hours prior to services being 
rendered; and 

(ii) sufficient to enable the insured to identify the 
physician or physician group with enough specificity to permit the in
sured to determine, along with preferred provider listings made avail
able by the insurer, whether the assigned facility-based physician or 
physician group is a preferred provider. 

(2) The provider information must include a method for in
sureds to identify, for each preferred provider hospital, the percentage 
of the total dollar amount of claims filed with the  insurer by or on behalf  
of facility-based physicians that are not under contract with the insurer. 
The information must be available by class of facility-based physician, 
including radiologists, anesthesiologists, pathologists, emergency de
partment physicians, and neonatologists. 

(3) In determining the percentages specified in paragraph 
(2) of this subsection, an insurer may consider claims filed in a 12
month period designated by the insurer ending not more than 12 months 
before the date the information specified in paragraph (2) of this sub
section is provided to the insured. 

(4) The provider information must indicate whether each 
preferred provider is accepting new patients. 

(5) The provider information must designate those 
preferred providers that have notified the insurer of the preferred 
provider’s participation in a regional quality of care peer review 
program. 

(6) The provider information must provide a method by 
which insureds may notify the insurer of inaccurate information in the 
listing, with specific reference to: 

(A) information about the provider’s contract status; 
and 

(B) whether the provider is accepting new patients. 

(7) The provider information must provide a method by 
which insureds may identify preferred provider facility-based physi
cians able to provide services at preferred provider facilities. 

(8) The provider information must be provided in fonts of 
not less than 10-point type. 

(9) The provider information must specifically identify 
those facilities at which the insurer has no contracts with a class of 
facility-based provider, specifying the applicable provider class. 

(10) The provider information must be dated. 

(m) Annual Policyholder Notice Concerning Use of Access 
Plan. An insurer operating a preferred provider benefit plan that  re
lies upon an access plan as specified in §3.3709 of this subchapter is 
required to provide notice of this fact to each individual and group pol
icyholder participating in such plan at policy issuance and at least 30 
days prior to renewal of an existing policy. The notice must include a 
link to any webpage listing of regions, counties, or ZIP Codes made 
available pursuant to subsection (e)(2) of this section. 

(n) Disclosure of Substantial Decrease in the Availability of 
Certain Preferred Providers. An insurer is required to provide notice as 
specified in this subsection of a substantial decrease in the availability 
of preferred facility-based physicians at a preferred provider facility. 

(1) A decrease is substantial if: 

(A) the contract between the insurer and any facility-
based physician group that comprises 75 percent or more of the pre
ferred providers for that specialty at the facility terminates; or 

(B) the contract between the facility and any facility-
based physician group that comprises 75 percent or more of the pre
ferred providers for that specialty at the facility terminates, and the 
insurer receives notice as required under §3.3703(a)(26) of this sub
chapter (relating to Contracting Requirements). 

(2) Notwithstanding paragraph (1) of this subsection, no 
notice of a substantial decrease is required if the requirements specified 
in either subparagraph (A) or (B) of this paragraph are met: 

(A) alternative preferred providers of the same spe
cialty as the physician group that terminates a contract as specified in 
paragraph (1) of this subsection are made available to insureds at the 
facility such that the percentage level of preferred providers of that 
specialty at the facility is returned to a level equal to or greater than the 
percentage           

(B) the insurer provides to the Department, by e-mail 
to hwcn@tdi.state.tx.us, a certification of the insurer’s determination 
that the termination of the provider contract has not caused the pre
ferred provider service delivery network for any plan supported by the 
network to be noncompliant with the adequacy standards specified in 
§3.3704 of this subchapter (relating to Freedom of Choice; Availabil

level that was available prior to the substantial decrease; or

ity of Preferred Providers), as those standards apply to the applicable 
provider specialty. 

(3) An insurer is required to prominently post notice of any 
contract termination specified in paragraph (1)(A) or (B) of this subsec
tion and the resulting decrease in availability of preferred providers on 
the portion of the insurer’s website where its provider listing is avail
able to insureds. 

(4) Notice of any contract termination specified in para
graph (1)(A) or (B) of this subsection and of the decrease in availability 
of providers must be maintained on the insurer’s website until the ear
lier of: 
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(A) the date on which adequate preferred providers of 
the same specialty become available to insureds at the facility at the 
percentage level specified in paragraph (2)(A) of this subsection; 

(B) six months from the date that the insurer initially 
posts the notice; or 

(C) the date on which the insurer provides to the Depart
ment, by e-mail to hwcn@tdi.state.tx.us, a certification as specified in 
paragraph (2)(B) of this subsection indicating the insurer’s determina
tion that the termination of provider contract does not cause non-com
pliance with adequacy standards. 

(5) An insurer is required to post notice as specified in para
graph (3) of this subsection and to update its Internet-based preferred 
provider listing as soon as practicable and in no case later than two 
business days after:  

(A) the effective date of the contract termination as 
specified in paragraph (1)(A) of this subsection; or 

(B) the later of: 

(i) the date on which an insurer receives notice of a 
contract termination as specified in paragraph (1)(B) of this subsection; 
or 

(ii) the effective date of the contract termination as 
specified in paragraph (1)(B) of this subsection. 

(o) Disclosures Concerning Reimbursement of Basic Benefit 
Services. An insurer is required to make disclosures in all insurance 
policies, certificates, and outlines of coverage concerning the reim
bursement of basic benefit services as specified in this subsection. 

(1) An insurer is required to disclose how reimbursements 
of nonpreferred providers will be determined. 

(2) If an insurer reimburses nonpreferred providers based 
directly or indirectly upon data regarding usual, customary, or reason
able charges by providers, the insurer is required to disclose the source 
of the data, how the data is used in determining reimbursements, and 
the existence of any reduction that will be applied in determining the 
reimbursement to nonpreferred providers. 

(3) If an insurer bases reimbursement of nonpreferred 
providers on any amount other than full billed charges, the insurer is 
required to: 

(A) disclose that the insurer’s reimbursement of claims 
for nonpreferred providers may be less than the billed charge for the 
service; 

(B) disclose that the insured may be liable to the non-
preferred provider for any amounts not paid by the insurer; 

(C) provide a description of the methodology by which 
the reimbursement amount for nonpreferred providers is calculated; 
and 

(D) provide to insureds a method for insureds to obtain 
a real-time estimate of the amount of reimbursement that will be paid 
to a nonpreferred provider for a particular service. 

(p) Plan Designations. A preferred provider benefit plan  that  
utilizes a preferred provider service delivery network that complies 
with the network adequacy requirements for hospitals under §3.3704 
of this subchapter without reliance upon an access plan may be des
ignated by the insurer as having an "Approved Hospital Care Net
work" (AHCN). If a preferred provider benefit plan utilizes a preferred 
provider service delivery network that does not comply with the net
work adequacy requirements for hospitals specified in §3.3704 of this 

subchapter, the insurer is required to disclose that the plan has a "Lim
ited Hospital Care Network:" 

(1) on the cover page of any insurance policy, certificate of 
coverage, or outline of coverage utilizing the network; and 

(2) on the cover page of any nonelectronic provider listing 
describing the network. 

(q) Loss of Status as an AHCN. If a preferred provider benefit 
plan designated as an AHCN under subsection (p) of this section no 
longer complies with the network adequacy requirements for hospitals 
under §3.3704 of this subchapter and does not correct such noncom
pliant status within 30 days of becoming noncompliant, the insurer is 
required to: 

(1) notify the department in writing concerning such 
change in status at Filings Intake Division, Mail Code 106-1E, 
Texas Department of Insurance, P.O. Box 149104, Austin, Texas, 
78714-9104; 

(2) cease marketing the plan as an AHCN; and 

(3) inform all insureds of such change of status at the time 
of renewal. 

§3.3706. Designation as a Preferred Provider, Decision to Withhold 
Designation, Termination of a Preferred Provider, Review of Process. 

(a) Access to Designation as a Preferred Provider. Physicians, 
practitioners, institutional providers, and health care providers other 
than physicians, practitioners, and institutional providers if such other 
health care providers are included by an insurer as preferred providers, 
that are licensed to treat injuries or illnesses or to provide services cov
ered by the preferred provider benefit plan and that comply with the 
terms and conditions established by the insurer for designation as pre
ferred providers, are eligible to apply for and must be afforded a fair, 
reasonable and equitable opportunity to become preferred providers, 
subject to subsection (b) of this section. 

(1) An insurer initially sponsoring a preferred provider 
benefit plan is required to notify all physicians and practitioners in the 
service area covered by the plan of its intent to offer the plan and of 
the opportunity to apply to participate. 

(2) Subsequently, an insurer is required to annually notify 
all non-contracting physicians and practitioners in the service area cov
ered by the plan of the existence of the plan and the opportunity to apply 
to participate in the plan. 

(3) An insurer is required, upon request, to make available 
to any physician or provider information concerning the application 
process and qualification requirements, including the use of economic 
profiling by the  insurer, used by the insurer to admit a provider to the 
plan. 

(4) All notifications required to be made by an insurer pur
suant to this subsection are required to be made by publication or dis
tributed in writing to each physician and practitioner in the same man
ner. 

(5) Selection standards used by the insurer in choosing par
ticipating preferred providers must not directly or indirectly: 

(A) avoid high risk populations by excluding physi
cians or providers because the physicians or providers are located in 
geographic areas that contain populations presenting a risk of higher 
than average claims, losses or health services utilization; or 

(B) exclude a physician or provider because the physi
cian or provider treats or specializes in treating populations presenting 
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a risk of higher than average claims, losses or health services utiliza
tion. 

(b) Withholding Preferred Provider Designation. An insurer 
may not unreasonably withhold designation as a preferred provider ex
cept that, unless otherwise limited by the Insurance Code or rule pro
mulgated by the department, an insurer may reject an application from a 
physician or health care provider on the basis that the preferred provider 
benefit plan has  sufficient qualified providers. 

(1) An insurer is required to provide written notice of de
nial of any initial application to a physician or health care provider, 
which includes: 

(A) the specific reason(s) for the denial; and 

(B) in the case of physicians and practitioners, the right 
to a review of the denial as set forth in paragraph (2) of this subsection. 

(2) An insurer is required to provide a reasonable review 
mechanism that incorporates, in an advisory role only, a review panel. 

(A) The advisory review panel is required to be com
posed of not less than three individuals selected by the insurer from 
the list of physicians or practitioners in the applicable service area con
tracting with the insurer. 

(B) At least one of the three individuals on the advisory 
review panel is required to be a physician or practitioner in the same 
or similar specialty as the physician or practitioner requesting review 
unless there is no physician or practitioner in the same or similar spe
cialty contracting with the insured. 

(C) The list of physicians or practitioners required by 
subparagraph (A) of this paragraph is required to be provided to the 
insurer by the physicians or practitioners who contract with the insurer 
in the applicable service area. 

(D) The recommendation of the advisory review panel 
is required to be provided upon request to the affected physician or 
practitioner. 

(E) In the event that the insurer makes a determination 
that is contrary to the recommendation of the advisory review panel, 
a written explanation of the insurer’s determination is required to be 
provided to the affected physician or practitioner upon request. 

(c) Credentialing of Preferred Providers. Insurers are required 
to have a documented process for selection and retention of preferred 
providers sufficient to ensure that preferred providers are adequately 
credentialed. At a minimum, an insurer’s credentialing standards are 
required to meet the standards promulgated by the NCQA or URAC 
to the extent that those standards do not conflict with other laws of 
this state. Insurers shall be presumed to be in compliance with statu
tory and regulatory requirements regarding credentialing if they have 
received nonconditional accreditation or certification by the  NCQA,  
the Joint Commission, the American Accreditation HealthCare Com
mission, the URAC, or the Accreditation Association for Ambulatory 
Health Care. 

(d) Notice of Termination of a Preferred Provider Contract. 
Before terminating a contract with a preferred provider, the insurer is 
required to provide written notice of termination, which includes: 

(1) the specific reason(s) for the termination; and 

(2) in the case of physicians or practitioners, notice of the 
right to request a review prior to termination that is conducted in the 
same manner as the review mechanism set forth in subsection (b)(2) of 
this section and that complies with the timelines set forth in subsections 
(e) - (h) of this section for requesting review, except in cases involving: 

(A) imminent harm to patient health; 

(B) an action by a state medical or other physician li
censing board or other government agency which impairs the physi
cian’s or practitioner’s ability to practice medicine or to provide ser
vices; or 

(C) fraud or malfeasance. 

(e) Review of a Decision to Terminate. To obtain a standard 
review of an insurer’s decision to terminate him or her, a physician or 
practitioner must: 

(1) make a written request to the insurer for  a review of  
that decision within 10 business days of receipt of notification of the 
insurer’s intent to terminate him or her; and 

(2) deliver to the insurer, within 20 business days of receipt 
of notification of the insurer’s intent to terminate him or her, any rel
evant documentation the physician or practitioner desires the advisory 
review panel and insurer to consider in the review process. 

(f) Completion of the Review Process. The review process, 
including the recommendation of the advisory review panel and the 
insurer’s determination as required by subsection (b)(2)(E) of this sec
tion, is required to be completed and the results provided to the physi
cian or practitioner within 60 calendar days of the insurer’s receipt of 
the request for review. 

(g) Expedited Review Process. To obtain an expedited review 
of an insurer’s decision to terminate him or her, a physician or practi
tioner must: 

(1) make a written request to the insurer for a review of 
that decision within five business days of receipt of notification of the 
insurer’s intent to terminate him or her; and 

(2) deliver to the insurer, within 10 business days of receipt 
of notification of the insurer’s intent to terminate him or her, any rel
evant documentation the physician or practitioner desires the advisory 
review panel and insurer to consider in the review process. 

(h) Completion of the Expedited Review Process. The expe
dited review process, including the recommendation of the advisory 
review panel and the insurer’s determination as required by subsection 
(b)(2)(E) of this section, shall be completed and the results provided 
to the physician or practitioner within 30 calendar days of the insurer’s 
receipt of the request for review. 

(i) Confidentiality of Information Concerning the Insured. 

(1) An insurer is required to preserve the confidentiality of 
individual medical records and personal information used in its termi
nation review process. Personal information of the insured includes, 
at a minimum, the insured’s name, address, telephone number, social 
security number, and financial information. 

(2) An insurer may not disclose or publish individual med
ical records or other confidential information about an insured without 
the prior written consent of the insured or unless otherwise required by 
law. An insurer may provide confidential information to the advisory 
review panel for the sole purpose of performing its advisory review 
function. Information provided to the advisory review panel is required 
to remain confidential. 

(j) Notice to Insureds. 

(1) If the contract of a physician or practitioner is termi
nated for reasons other than at the preferred provider’s request, an in
surer may not notify insureds of the termination until the effective date 
of the termination or at such time as an advisory review panel makes a 
formal recommendation regarding the termination, whichever is later. 
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(2) If a physician or provider voluntarily terminates the 
physician’s or provider’s relationship with an insurer, the insurer is 
required to provide assistance to the physician or provider in assuring 
that the notice requirements are met as required by §3.3703(a)(18) of 
this subchapter (relating to Contracting Requirements). 

(3) If the contract of a physician or practitioner is termi
nated for reasons related to imminent harm, an insurer may notify in
sureds immediately. 

§3.3707. Waiver Due to Failure to Contract in Local Markets. 
(a) In accordance with the Insurance Code §1301.0055(3), an 

insurer may apply for waiver from one or more of the network ade
quacy requirements in §3.3704 of this subchapter (relating to Freedom 
of Choice; Availability of Preferred Providers). The commissioner may 
grant the waiver if there is good cause based upon one or more of the 
criteria specified in this subsection and may impose reasonable condi
tions on the grant of such waiver. The commissioner may find good 
cause to grant the waiver if the insurer demonstrates that providers or 
physicians necessary for an adequate local market network: 

(1) are not available to contract; or 

(2) have refused to contract with the insurer on any terms 
or on terms that are reasonable. 

(b) An insurer seeking a waiver under subsection (a) of this 
section is required to  file the request with the department at the Office 
of the Chief Clerk, MC 113-2A, P.O. Box 149104, Austin, TX 78714
9104. The insurer is also required to submit a copy of the request to 
any provider or physician named in the request for waiver at the same 
time that the request is filed with the department. The insurer may use 
any reasonable means to submit the copy of the request to the provider 
or physician and is required to maintain proof of such submission. 

(c) Any provider or physician may elect to provide a response 
to an insurer’s request for waiver by filing such response within 30 days 
after the insurer files the request with the department. Such response, 
if filed, shall be filed at the same address specified in subsection (b) of 
this section for filing the request for waiver. 

(d) If the department grants a waiver under subsection (a) of 
this section, the department shall post on the department’s website the 
name of the preferred provider benefit plan for which the request is 
granted, the insurer offering the plan, and the affected service area. 

(e) An insurer is required to apply for renewal of a waiver de
scribed in subsection (a) of this section annually and at the same time 
the insurer files the annual network adequacy report required under 
§3.3709 of this subchapter (relating to Annual Network Adequacy Re
port; Access Plan). 

(f) An insurer that is granted a waiver under this section con
cerning network adequacy requirements for hospital based services is 
required to comply with §3.3705(p) of this subchapter (relating to Na
ture of Communications with Insureds; Readability, Mandatory Dis
closure Requirements, and Plan Designations. The insurer is required 
to designate such plan as having a "Limited Hospital Care Network". 

§3.3708. Payment of Certain Basic Benefit Claims and Related Dis-
closures. 

(a) An insurer must comply with the requirements of subsec
tions (b) and (e) of this section when a preferred provider is not rea
sonably available to an insured and services are instead rendered by a 
nonpreferred provider, including circumstances: 

(1) requiring emergency care; 

(2) when no preferred provider is reasonably available 
within the designated service area for which the policy was issued; and 

(3) when a nonpreferred provider’s services were pre-ap
proved or preauthorized based upon the unavailability of a preferred 
provider. 

(b) When services are rendered to an insured by a nonpreferred 
provider because no preferred provider is reasonably available to the 
insured under subsection (a) of this section, the insurer is required to: 

(1) pay such claim at the preferred benefit coinsurance 
level; and 

(2) credit any out-of-pocket amounts shown by the insured 
to have been actually paid to the nonpreferred provider for covered ser
vices toward the insured’s deductible and annual out-of-pocket maxi
mum. 

(c) Reimbursements of all nonpreferred providers for services 
that are covered under the health insurance policy are required to be 
calculated pursuant to an appropriate methodology that: 

(1) if based upon usual, reasonable, or customary charges, 
is based on generally accepted industry standards and practices for de
termining the customary billed charge for a service and that fairly and 
accurately reflects market rates, including geographic differences in 
costs; 

(2) if based on claims data, is based upon sufficient data to 
constitute a representative and statistically valid sample; 

(3) is updated no less than once per year; 

(4) does not use data that is more than three years old; and 

(5) is consistent with nationally recognized and generally 
accepted bundling edits and logic. 

(d) An insurer is required to pay all covered basic benefits for 
services obtained from health care providers or physicians at least at the 
plan’s basic benefit level of coverage, regardless of whether the service 
is provided within the designated service area for the plan. Provision of 
services by health care providers or physicians outside the designated 
service area for the plan shall not be a basis for denial of a claim. 

(e) When services are rendered to an insured by a nonpreferred 
provider because no preferred provider is reasonably available to the 
insured under subsection (a) of this section, the insurer is required to 
include a notice on each explanation of benefits that the insured has the 
right to request information concerning negotiated rates for comparison 
purposes. Upon the request of an insured, the insurer must furnish the 
median per-service amount the insurer has negotiated with preferred 
providers for the service furnished, excluding any cost sharing imposed 
with respect to the insured, or notification that the claim was paid at this 
amount. 

§3.3709. Annual Network Adequacy Report; Access Plan. 

(a) Network Adequacy Report Required. An insurer is re
quired to file a network adequacy report with the department on or be
fore April 1st of each year and prior to marketing any plan in a new 
service area. 

(b) General Content of Report. The report required in subsec
tion  (a) of this section must specify: 

(1) the trade name of each preferred provider benefit plan  
in which insureds currently participate; 

(2) the applicable service area of each plan; and 

(3) whether the preferred provider service delivery net
work supporting each plan is adequate under the standards set forth in 
§3.3704 of this subchapter (relating to Freedom of Choice; Availability 
of Preferred Providers). 
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(c) Additional Content Applicable Only to Annual Reports. 
As a part of the annual report on network adequacy, each insurer is 
required to provide additional demographic data as  specified in para
graphs (1) - (6) of this subsection for the previous calendar year. The 
data must be reported on the basis of each of the geographic regions 
specified in §3.3711 of this subchapter (relating to Geographic Re
gions). If none of the insurer’s preferred provider benefit plans includes 
a service area that is located within a particular geographic region, the 
insurer is required to specify in the report that there is no applicable 
data for that region. The report must include the number of: 

(1) claims for basic benefits, excluding claims paid at the 
preferred benefit coinsurance level; 

(2) claims for basic benefits that were paid at the preferred 
benefit coinsurance level; 

(3) complaints by nonpreferred providers; 

(4) complaints by insureds relating to the dollar amount of 
the insurer’s payment for basic benefits or concerning balance billing; 

(5) complaints by insureds relating to the availability of 
preferred providers; and 

(6) complaints by insureds relating to the  accuracy of  pre
ferred provider listings. 

(d) Additional Content Applicable if Inadequate Networks are 
Utilized. As a part of the annual report on network adequacy, an in
surer is required to submit a local market access plan as specified in 
subsection (e) of this section if any of the insurer’s preferred provider 
benefit plans utilize a preferred provider service delivery network that 
does not comply with the network adequacy requirements specified in 
§3.3704 of this subchapter. 

(e) Content of Local Market Access Plan. 

(1) A local market access plan required under subsection 
(d) of this section must specify for each service area that does not meet 
the network adequacy requirements: 

(A) the geographic area within the service area in which 
a sufficient number of preferred providers are not available as specified 
in §3.3704 of this subchapter, including a specification of the class of 
provider that is not sufficiently available; 

(B) a map, with key and scale, that identifies the geo
graphic areas within the service area in which such health care services 
and/or physicians and providers are not available; 

(C) the reason(s) that the preferred provider network 
does not meet the adequacy requirements specified in §3.3704 of this 
subchapter; 

(D) procedures that the insurer will utilize to assist 
insureds to obtain medically necessary services when no preferred 
provider is reasonably available; and 

(E) procedures detailing how basic benefit claims will 
be handled when no preferred or otherwise contracted provider is avail
able, including procedures for compliance with §3.3708 of this sub
chapter (relating to Payment of Certain Basic Benefit Claims and  Re
lated Disclosures; Waiver). 

(2) The department may request additional information 
necessary to assess the local market access plan. 

(f) Procedures to Supplement Local Market Access Plan. An 
insurer is required to establish and implement documented procedures 
as specified in this subsection for use in all service areas for which a 

local market access plan is submitted as required in subsection (d) of 
this section. 

(1) The insurer must utilize a documented procedure to: 

(A) identify requests for preauthorization of services 
for insureds that are likely to require, directly or indirectly, the rendi
tion of services by physicians or providers that do not have a contract 
with the insurer; 

(B) furnish to such insureds, prior to such services be
ing rendered, an estimate of the amount the insurer will pay the physi
cian or provider; and 

(C) notify the insured that the insured may be liable for 
any amounts charged by the physician or provider that are not paid in 
full by the insurer. 

(2) The insurer must utilize a documented procedure to: 

(A) identify claims filed by nonpreferred providers in 
instances in which no preferred provider was reasonably available to 
the insured; and 

(B) make initial and, if required, subsequent payment 
of such claims at the preferred benefit coinsurance level. 

(g) Negotiation Procedure Permitted in Access Plan. A local 
market access plan may include a process for negotiating with a non-
preferred provider prior to services being rendered, when feasible. 

(h) Filing the Report. The annual report required under this 
section must be submitted electronically in a format acceptable to the 
department. Acceptable formats include Microsoft Word and Excel 
documents. The report must be submitted to the following e-mail ad
dress: hwcn@tdi.state.tx.us. 

(i) Access Plan Required if Network Adequacy Status 
Changes. If the status of a preferred provider service delivery network 
utilized in any preferred provider benefit plan changes such that the 
plan no longer complies with the network adequacy requirements 
specified in §3.3704 of this subchapter for a specific service area, the 
insurer is required to establish an access plan within 30 days of the 
date on which the network becomes noncompliant. Such access plan 
must contain all of the information specified in subsection (e) of this 
section and must be made available to the department upon request. 

§3.3711. Geographic Regions. 

The 11 Texas geographic regions that an insurer is permitted to use for 
purposes of defining a smaller than statewide service area as described 
in §3.3704(g)(1) of this subchapter (relating to Freedom of Choice; 
Availability of Preferred Providers) are as follows: 

(1) Region 1--Panhandle, including Amarillo and Lub
bock, comprised of the following ZIP Coded areas: 79001, 79002, 
79003, 79005, 79007, 79008, 79009, 79010, 79011, 79012, 79013, 
79014, 79015, 79016, 79018, 79019, 79021, 79022, 79024, 79025, 
79027, 79029, 79031, 79032, 79033, 79034, 79035, 79036, 79039, 
79040, 79041, 79042, 79043, 79044, 79045, 79046, 79051, 79052, 
79053, 79054, 79056, 79057, 79058, 79059, 79061, 79062, 79063, 
79064, 79065, 79066, 79068, 79070, 79072, 79073, 79077, 79078, 
79079, 79080, 79081, 79082, 79083, 79084, 79085, 79086, 79087, 
79088, 79091, 79092, 79093, 79094, 79095, 79096, 79097, 79098, 
79101, 79102, 79103, 79104, 79105, 79106, 79107, 79108, 79109, 
79110, 79111, 79114, 79116, 79117, 79118, 79119, 79120, 79121, 
79124, 79159, 79166, 79168, 79172, 79174, 79178, 79185, 79187, 
79189, 79201, 79220, 79221, 79226, 79229, 79230, 79231, 79233, 
79234, 79235, 79236, 79237, 79239, 79240, 79241, 79243, 79244, 
79245, 79250, 79251, 79255, 79256, 79257, 79258, 79259, 79261, 
79311, 79312, 79313, 79314, 79316, 79320, 79322, 79323, 79324, 
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79325, 79326, 79329, 79330, 79336, 79338, 79339, 79343, 79344, 
79345, 79346, 79347, 79350, 79351, 79353, 79355, 79356, 79357, 
79358, 79363, 79364, 79366, 79367, 79369, 79370, 79371, 79372, 
79373, 79376, 79378, 79379, 79380, 79381, 79382, 79383, 79401, 
79402, 79403, 79404, 79405, 79406, 79407, 79408, 79409, 79410, 
79411, 79412, 79413, 79414, 79415, 79416, 79423, 79424, 79430, 
79452, 79453, 79457, 79464, 79490, 79491, 79493, and 79499; 

(2) Region 2--Northwest Texas, including Wichita Falls 
and Abilene, comprised of the following ZIP Coded areas: 76228, 
76230, 76239, 76251, 76255, 76261, 76265, 76270, 76301, 76302, 
76305, 76306, 76307, 76308, 76309, 76310, 76311, 76351, 76352, 
76354, 76357, 76360, 76363, 76364, 76365, 76366, 76367, 76369, 
76370, 76371, 76372, 76373, 76374, 76377, 76379, 76380, 76384, 
76385, 76388, 76389, 76424, 76427, 76429, 76430, 76432, 76435, 
76437, 76442, 76443, 76444, 76445, 76448, 76450, 76452, 76454, 
76455, 76458, 76459, 76460, 76464, 76466, 76468, 76469, 76470, 
76471, 76474, 76481, 76483, 76486, 76491, 76801, 76802, 76803, 
76804, 76821, 76823, 76827, 76828, 76834, 76845, 76857, 76861, 
76865, 76873, 76875, 76878, 76882, 76884, 76888, 76890, 79223, 
79225, 79227, 79247, 79248, 79252, 79501, 79502, 79503, 79504, 
79505, 79506, 79508, 79510, 79512, 79516, 79517, 79518, 79519, 
79520, 79521, 79525, 79526, 79527, 79528, 79529, 79530, 79532, 
79533, 79534, 79535, 79536, 79537, 79538, 79539, 79540, 79541, 
79543, 79544, 79545, 79546, 79547, 79548, 79549, 79550, 79553, 
79556, 79560, 79561, 79562, 79563, 79565, 79566, 79567, 79601, 
79602, 79603, 79604, 79605, 79606, 79607, 79608, 79697, 79698, 
and 79699; 

(3) Region 3--Metroplex, including Fort Worth and Dallas, 
comprised of the following ZIP Coded areas: 75001, 75002, 75006, 
75007, 75009, 75010, 75011, 75013, 75014, 75015, 75016, 75017, 
75019, 75020, 75021, 75022, 75023, 75024, 75025, 75026, 75027, 
75028, 75029, 75030, 75032, 75034, 75035, 75037, 75038, 75039, 
75040, 75041, 75042, 75043, 75044, 75045, 75046, 75047, 75048, 
75049, 75050, 75051, 75052, 75053, 75054, 75056, 75057, 75058, 
75060, 75061, 75062, 75063, 75065, 75067, 75068, 75069, 75070, 
75071, 75074, 75075, 75076, 75077, 75078, 75080, 75081, 75082, 
75083, 75085, 75086, 75087, 75088, 75089, 75090, 75091, 75092, 
75093, 75094, 75097, 75098, 75099, 75101, 75102, 75104, 75105, 
75106, 75109, 75110, 75114, 75115, 75116, 75118, 75119, 75120, 
75121, 75123, 75125, 75126, 75132, 75134, 75135, 75137, 75138, 
75141, 75142, 75143, 75144, 75146, 75147, 75149, 75150, 75151, 
75152, 75153, 75154, 75155, 75157, 75158, 75159, 75160, 75161, 
75164, 75165, 75166, 75167, 75168, 75172, 75173, 75180, 75181, 
75182, 75185, 75187, 75189, 75201, 75202, 75203, 75204, 75205, 
75206, 75207, 75208, 75209, 75210, 75211, 75212, 75214, 75215, 
75216, 75217, 75218, 75219, 75220, 75221, 75222, 75223, 75224, 
75225, 75226, 75227, 75228, 75229, 75230, 75231, 75232, 75233, 
75234, 75235, 75236, 75237, 75238, 75240, 75241, 75242, 75243, 
75244, 75245, 75246, 75247, 75248, 75249, 75250, 75251, 75252, 
75253, 75254, 75258, 75260, 75261, 75262, 75263, 75264, 75265, 
75266, 75267, 75270, 75275, 75277, 75283, 75284, 75285, 75286, 
75287, 75301, 75303, 75310, 75312, 75313, 75315, 75320, 75323, 
75326, 75334, 75336, 75339, 75340, 75342, 75343, 75344, 75353, 
75354, 75355, 75356, 75357, 75358, 75359, 75360, 75363, 75364, 
75367, 75368, 75370, 75371, 75372, 75373, 75374, 75376, 75378, 
75379, 75380, 75381, 75382, 75386, 75387, 75388, 75389, 75390, 
75391, 75392, 75393, 75394, 75395, 75396, 75397, 75398, 75401, 
75402, 75403, 75404, 75407, 75409, 75413, 75414, 75418, 75422, 
75423, 75424, 75428, 75429, 75438, 75439, 75442, 75443, 75446, 
75447, 75449, 75452, 75453, 75454, 75458, 75459, 75474, 75475, 
75476, 75479, 75485, 75488, 75489, 75490, 75491, 75492, 75495, 
75496, 76001, 76002, 76003, 76004, 76005, 76006, 76007, 76008, 
76009, 76010, 76011, 76012, 76013, 76014, 76015, 76016, 76017, 

76018, 76019, 76020, 76021, 76022, 76023, 76028, 76031, 76033, 
76034, 76035, 76036, 76039, 76040, 76041, 76043, 76044, 76048, 
76049, 76050, 76051, 76052, 76053, 76054, 76058, 76059, 76060, 
76061, 76063, 76064, 76065, 76066, 76067, 76068, 76070, 76071, 
76073, 76077, 76078, 76082, 76084, 76085, 76086, 76087, 76088, 
76092, 76093, 76094, 76095, 76096, 76097, 76098, 76099, 76101, 
76102, 76103, 76104, 76105, 76106, 76107, 76108, 76109, 76110, 
76111, 76112, 76113, 76114, 76115, 76116, 76117, 76118, 76119, 
76120, 76121, 76122, 76123, 76124, 76126, 76127, 76129, 76130, 
76131, 76132, 76133, 76134, 76135, 76136, 76137, 76140, 76147, 
76148, 76150, 76155, 76161, 76162, 76163, 76164, 76166, 76177, 
76179, 76180, 76181, 76182, 76185, 76191, 76192, 76193, 76195, 
76196, 76197, 76198, 76199, 76201, 76202, 76203, 76204, 76205, 
76206, 76207, 76208, 76209, 76210, 76225, 76226, 76227, 76233, 
76234, 76238, 76240, 76241, 76244, 76245, 76246, 76247, 76248, 
76249, 76250, 76252, 76253, 76258, 76259, 76262, 76263, 76264, 
76266, 76267, 76268, 76271, 76272, 76273, 76299, 76401, 76402, 
76426, 76431, 76433, 76439, 76446, 76449, 76453, 76461, 76462, 
76463, 76465, 76467, 76472, 76475, 76476, 76484, 76485, 76487, 
76490, 76623, 76626, 76639, 76641, 76651, 76670, 76679, and 76681; 

(4) Region 4--Northeast Texas, including Tyler, comprised 
of the following ZIP Coded areas: 75103, 75117, 75124, 75127, 75140, 
75148, 75156, 75163, 75169, 75410, 75411, 75412, 75415, 75416, 
75417, 75420, 75421, 75425, 75426, 75431, 75432, 75433, 75434, 
75435, 75436, 75437, 75440, 75441, 75444, 75448, 75450, 75451, 
75455, 75456, 75457, 75460, 75461, 75462, 75468, 75469, 75470, 
75471, 75472, 75473, 75477, 75478, 75480, 75481, 75482, 75483, 
75486, 75487, 75493, 75494, 75497, 75501, 75503, 75504, 75505, 
75507, 75550, 75551, 75554, 75555, 75556, 75558, 75559, 75560, 
75561, 75562, 75563, 75564, 75565, 75566, 75567, 75568, 75569, 
75570, 75571, 75572, 75573, 75574, 75599, 75601, 75602, 75603, 
75604, 75605, 75606, 75607, 75608, 75615, 75630, 75631, 75633, 
75636, 75637, 75638, 75639, 75640, 75641, 75642, 75643, 75644, 
75645, 75647, 75650, 75651, 75652, 75653, 75654, 75656, 75657, 
75658, 75659, 75660, 75661, 75662, 75663, 75666, 75667, 75668, 
75669, 75670, 75671, 75672, 75680, 75681, 75682, 75683, 75684, 
75685, 75686, 75687, 75688, 75689, 75691, 75692, 75693, 75694, 
75701, 75702, 75703, 75704, 75705, 75706, 75707, 75708, 75709, 
75710, 75711, 75712, 75713, 75750, 75751, 75752, 75754, 75755, 
75756, 75757, 75758, 75759, 75762, 75763, 75764, 75765, 75766, 
75770, 75771, 75772, 75773, 75778, 75779, 75780, 75782, 75783, 
75784, 75785, 75789, 75790, 75791, 75792, 75797, 75798, 75799, 
75801, 75802, 75803, 75832, 75839, 75853, 75861, 75880, 75882, 
75884, 75886, 75925, and 75976; 

(5) Region 5--Southeast Texas, including Beaumont, com
prised of the following ZIP Coded areas: 75760, 75788, 75834, 75835, 
75844, 75845, 75847, 75849, 75851, 75856, 75858, 75862, 75865, 
75901, 75902, 75903, 75904, 75915, 75926, 75928, 75929, 75930, 
75931, 75932, 75933, 75934, 75935, 75936, 75937, 75938, 75939, 
75941, 75942, 75943, 75944, 75946, 75948, 75949, 75951, 75954, 
75956, 75958, 75959, 75960, 75961, 75962, 75963, 75964, 75965, 
75966, 75968, 75969, 75972, 75973, 75974, 75975, 75977, 75978, 
75979, 75980, 75990, 77326, 77331, 77332, 77335, 77350, 77351, 
77359, 77360, 77364, 77371, 77374, 77376, 77399, 77519, 77585, 
77611, 77612, 77613, 77614, 77615, 77616, 77619, 77622, 77624, 
77625, 77626, 77627, 77629, 77630, 77631, 77632, 77639, 77640, 
77641, 77642, 77643, 77651, 77655, 77656, 77657, 77659, 77660, 
77662, 77663, 77664, 77670, 77701, 77702, 77703, 77704, 77705, 
77706, 77707, 77708, 77709, 77710, 77713, 77720, 77725, and 77726; 

(6) Region 6--Gulf Coast, including Houston and 
Huntsville, comprised of the following ZIP Coded areas: 77001, 
77002, 77003, 77004, 77005, 77006, 77007, 77008, 77009, 77010, 
77011, 77012, 77013, 77014, 77015, 77016, 77017, 77018, 77019, 
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77020, 77021, 77022, 77023, 77024, 77025, 77026, 77027, 77028, 
77029, 77030, 77031, 77032, 77033, 77034, 77035, 77036, 77037, 
77038, 77039, 77040, 77041, 77042, 77043, 77044, 77045, 77046, 
77047, 77048, 77049, 77050, 77051, 77052, 77053, 77054, 77055, 
77056, 77057, 77058, 77059, 77060, 77061, 77062, 77063, 77064, 
77065, 77066, 77067, 77068, 77069, 77070, 77071, 77072, 77073, 
77074, 77075, 77076, 77077, 77078, 77079, 77080, 77081, 77082, 
77083, 77084, 77085, 77086, 77087, 77088, 77089, 77090, 77091, 
77092, 77093, 77094, 77095, 77096, 77097, 77098, 77099, 77201, 
77202, 77203, 77204, 77205, 77206, 77207, 77208, 77209, 77210, 
77212, 77213, 77215, 77216, 77217, 77218, 77219, 77220, 77221, 
77222, 77223, 77224, 77225, 77226, 77227, 77228, 77229, 77230, 
77231, 77233, 77234, 77235, 77236, 77237, 77238, 77240, 77241, 
77242, 77243, 77244, 77245, 77246, 77247, 77248, 77249, 77250, 
77251, 77252, 77253, 77254, 77255, 77256, 77257, 77258, 77259, 
77260, 77261, 77262, 77263, 77265, 77266, 77267, 77268, 77269, 
77270, 77271, 77272, 77273, 77274, 77275, 77276, 77277, 77278, 
77279, 77280, 77282, 77284, 77285, 77286, 77287, 77288, 77289, 
77290, 77291, 77292, 77293, 77294, 77296, 77297, 77298, 77299, 
77301, 77302, 77303, 77304, 77305, 77306, 77315, 77316, 77318, 
77320, 77325, 77327, 77328, 77333, 77334, 77336, 77337, 77338, 
77339, 77340, 77341, 77342, 77343, 77344, 77345, 77346, 77347, 
77348, 77349, 77353, 77354, 77355, 77356, 77357, 77358, 77362, 
77365, 77367, 77368, 77369, 77372, 77373, 77375, 77377, 77378, 
77379, 77380, 77381, 77382, 77383, 77384, 77385, 77386, 77387, 
77388, 77389, 77391, 77393, 77396, 77401, 77402, 77404, 77406, 
77410, 77411, 77412, 77413, 77414, 77415, 77417, 77418, 77419, 
77420, 77422, 77423, 77428, 77429, 77430, 77431, 77432, 77433, 
77434, 77435, 77436, 77437, 77440, 77441, 77442, 77443, 77444, 
77445, 77446, 77447, 77448, 77449, 77450, 77451, 77452, 77453, 
77454, 77455, 77456, 77457, 77458, 77459, 77460, 77461, 77463, 
77464, 77465, 77466, 77467, 77468, 77469, 77470, 77471, 77473, 
77474, 77475, 77476, 77477, 77478, 77479, 77480, 77481, 77482, 
77483, 77484, 77485, 77486, 77487, 77488, 77489, 77491, 77492, 
77493, 77494, 77496, 77497, 77501, 77502, 77503, 77504, 77505, 
77506, 77507, 77508, 77510, 77511, 77512, 77514, 77515, 77516, 
77517, 77518, 77520, 77521, 77522, 77530, 77531, 77532, 77533, 
77534, 77535, 77536, 77538, 77539, 77541, 77542, 77545, 77546, 
77547, 77549, 77550, 77551, 77552, 77553, 77554, 77555, 77560, 
77561, 77562, 77563, 77564, 77565, 77566, 77568, 77571, 77572, 
77573, 77574, 77575, 77577, 77578, 77580, 77581, 77582, 77583, 
77584, 77586, 77587, 77588, 77590, 77591, 77592, 77597, 77598, 
77617, 77623, 77650, 77661, 77665, 78931, 78933, 78934, 78935, 
78943, 78944, 78950, 78951, and 78962; 

(7) Region 7--Central Texas, including Austin and Waco, 
comprised of the following ZIP Coded areas: 73301, 73344, 75831, 
75833, 75838, 75840, 75846, 75848, 75850, 75852, 75855, 75859, 
75860, 76055, 76436, 76457, 76501, 76502, 76503, 76504, 76505, 
76508, 76511, 76513, 76518, 76519, 76520, 76522, 76523, 76524, 
76525, 76526, 76527, 76528, 76530, 76531, 76533, 76534, 76537, 
76538, 76539, 76540, 76541, 76542, 76543, 76544, 76545, 76546, 
76547, 76548, 76549, 76550, 76554, 76556, 76557, 76558, 76559, 
76561, 76564, 76565, 76566, 76567, 76569, 76570, 76571, 76573, 
76574, 76577, 76578, 76579, 76596, 76597, 76598, 76599, 76621, 
76622, 76624, 76627, 76628, 76629, 76630, 76631, 76632, 76633, 
76634, 76635, 76636, 76637, 76638, 76640, 76642, 76643, 76644, 
76645, 76648, 76649, 76650, 76652, 76653, 76654, 76655, 76656, 
76657, 76660, 76661, 76664, 76665, 76666, 76667, 76671, 76673, 
76676, 76678, 76680, 76682, 76684, 76685, 76686, 76687, 76689, 
76690, 76691, 76692, 76693, 76701, 76702, 76703, 76704, 76705, 
76706, 76707, 76708, 76710, 76711, 76712, 76714, 76715, 76716, 
76795, 76797, 76798, 76799, 76824, 76831, 76832, 76844, 76853, 
76864, 76870, 76871, 76877, 76880, 76885, 77363, 77426, 77801, 
77802, 77803, 77805, 77806, 77807, 77808, 77830, 77831, 77833, 

77834, 77835, 77836, 77837, 77838, 77840, 77841, 77842, 77843, 
77844, 77845, 77850, 77852, 77853, 77855, 77856, 77857, 77859, 
77861, 77862, 77863, 77864, 77865, 77866, 77867, 77868, 77869, 
77870, 77871, 77872, 77873, 77875, 77876, 77878, 77879, 77880, 
77881, 77882, 78602, 78605, 78606, 78607, 78608, 78609, 78610, 
78611, 78612, 78613, 78615, 78616, 78617, 78619, 78620, 78621, 
78622, 78626, 78627, 78628, 78630, 78633, 78634, 78635, 78636, 
78639, 78640, 78641, 78642, 78643, 78644, 78645, 78646, 78648, 
78650, 78651, 78652, 78653, 78654, 78655, 78656, 78657, 78659, 
78660, 78661, 78662, 78663, 78664, 78665, 78666, 78667, 78669, 
78672, 78673, 78674, 78676, 78680, 78681, 78682, 78683, 78691, 
78701, 78702, 78703, 78704, 78705, 78708, 78709, 78710, 78711, 
78712, 78713, 78714, 78715, 78716, 78717, 78718, 78719, 78720, 
78721, 78722, 78723, 78724, 78725, 78726, 78727, 78728, 78729, 
78730, 78731, 78732, 78733, 78734, 78735, 78736, 78737, 78738, 
78739, 78741, 78742, 78744, 78745, 78746, 78747, 78748, 78749, 
78750, 78751, 78752, 78753, 78754, 78755, 78756, 78757, 78758, 
78759, 78760, 78761, 78762, 78763, 78764, 78765, 78766, 78767, 
78768, 78769, 78772, 78773, 78774, 78778, 78779, 78780, 78781, 
78783, 78785, 78786, 78788, 78789, 78798, 78799, 78932, 78938, 
78940, 78941, 78942, 78945, 78946, 78947, 78948, 78949, 78952, 
78953, 78954, 78956, 78957, 78960, 78961, and 78963; 

(8) Region 8--South Central Texas, including San Antonio, 
comprised of the following ZIP Coded areas: 76883, 77901, 77902, 
77903, 77904, 77905, 77951, 77954, 77957, 77960, 77961, 77962, 
77963, 77964, 77967, 77968, 77969, 77970, 77971, 77973, 77974, 
77975, 77976, 77977, 77978, 77979, 77982, 77983, 77984, 77986, 
77987, 77988, 77989, 77991, 77993, 77994, 77995, 78001, 78002, 
78003, 78004, 78005, 78006, 78008, 78009, 78010, 78011, 78012, 
78013, 78014, 78015, 78016, 78017, 78019, 78021, 78023, 78024, 
78025, 78026, 78027, 78028, 78029, 78039, 78050, 78052, 78054, 
78055, 78056, 78057, 78058, 78059, 78061, 78062, 78063, 78064, 
78065, 78066, 78069, 78070, 78073, 78074, 78101, 78107, 78108, 
78109, 78111, 78112, 78113, 78114, 78115, 78116, 78117, 78118, 
78119, 78121, 78122, 78123, 78124, 78130, 78131, 78132, 78133, 
78135, 78140, 78141, 78143, 78144, 78147, 78148, 78150, 78151, 
78152, 78154, 78155, 78156, 78159, 78160, 78161, 78163, 78164, 
78201, 78202, 78203, 78204, 78205, 78206, 78207, 78208, 78209, 
78210, 78211, 78212, 78213, 78214, 78215, 78216, 78217, 78218, 
78219, 78220, 78221, 78222, 78223, 78224, 78225, 78226, 78227, 
78228, 78229, 78230, 78231, 78232, 78233, 78234, 78235, 78236, 
78237, 78238, 78239, 78240, 78241, 78242, 78243, 78244, 78245, 
78246, 78247, 78248, 78249, 78250, 78251, 78252, 78253, 78254, 
78255, 78256, 78257, 78258, 78259, 78260, 78261, 78262, 78263, 
78264, 78265, 78266, 78268, 78269, 78270, 78275, 78278, 78279, 
78280, 78283, 78284, 78285, 78286, 78287, 78288, 78289, 78291, 
78292, 78293, 78294, 78295, 78296, 78297, 78298, 78299, 78604, 
78614, 78618, 78623, 78624, 78629, 78631, 78632, 78638, 78658, 
78670, 78671, 78675, 78677, 78801, 78802, 78827, 78828, 78829, 
78830, 78832, 78833, 78834, 78836, 78837, 78838, 78839, 78840, 
78841, 78842, 78843, 78847, 78850, 78852, 78853, 78860, 78861, 
78870, 78871, 78872, 78873, 78877, 78879, 78880, 78881, 78883, 
78884, 78885, 78886, and 78959; 

(9) Region 9--West Texas, including Midland, Odessa, 
and San Angelo comprised of the following ZIP Coded areas: 76820, 
76825, 76836, 76837, 76841, 76842, 76848, 76849, 76852, 76854, 
76855, 76856, 76858, 76859, 76862, 76866, 76869, 76872, 76874, 
76886, 76887, 76901, 76902, 76903, 76904, 76905, 76906, 76908, 
76909, 76930, 76932, 76933, 76934, 76935, 76936, 76937, 76939, 
76940, 76941, 76943, 76945, 76949, 76950, 76951, 76953, 76955, 
76957, 76958, 78851, 79331, 79342, 79359, 79360, 79377, 79511, 
79701, 79702, 79703, 79704, 79705, 79706, 79707, 79708, 79710, 
79711, 79712, 79713, 79714, 79718, 79719, 79720, 79721, 79730, 
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79731, 79733, 79735, 79738, 79739, 79740, 79741, 79742, 79743, 
79744, 79745, 79748, 79749, 79752, 79754, 79755, 79756, 79758, 
79759, 79760, 79761, 79762, 79763, 79764, 79765, 79766, 79768, 
79769, 79770, 79772, 79776, 79777, 79778, 79780, 79781, 79782, 
79783, 79785, 79786, 79788, 79789, and 79848; 

(10) Region 10--Far West Texas, including El Paso, com
prised of the following ZIP Coded areas: 79734, 79821, 79830, 79831, 
79832, 79834, 79835, 79836, 79837, 79838, 79839, 79842, 79843, 
79845, 79846, 79847, 79849, 79851, 79852, 79853, 79854, 79855, 
79901, 79902, 79903, 79904, 79905, 79906, 79907, 79908, 79910, 
79911, 79912, 79913, 79914, 79915, 79916, 79917, 79918, 79920, 
79922, 79923, 79924, 79925, 79926, 79927, 79928, 79929, 79930, 
79931, 79932, 79934, 79935, 79936, 79937, 79938, 79940, 79941, 
79942, 79943, 79944, 79945, 79946, 79947, 79948, 79949, 79950, 
79951, 79952, 79953, 79954, 79955, 79958, 79960, 79961, 79968, 
79976, 79978, 79980, 79990, 79995, 79996, 79997, 79998, 79999, 
88510, 88511, 88512, 88513, 88514, 88515, 88516, 88517, 88518, 
88519, 88520, 88521, 88523, 88524, 88525, 88526, 88527, 88528, 
88529, 88530, 88531, 88532, 88533, 88534, 88535, 88536, 88538, 
88539, 88540, 88541, 88542, 88543, 88544, 88545, 88546, 88547, 
88548, 88549, 88550, 88553, 88554, 88555, 88556, 88557, 88558, 
88559, 88560, 88561, 88562, 88563, 88565, 88566, 88567, 88568, 
88569, 88570, 88571, 88572, 88573, 88574, 88575, 88576, 88577, 
88578, 88579, 88580, 88581, 88582, 88583, 88584, 88585, 88586, 
88587, 88588, 88589, 88590, and 88595; and 

(11) Region 11--Rio Grande Valley, including 
Brownsville, Corpus Christi, and Laredo, comprised of the following 
ZIP Coded areas: 77950, 77990, 78007, 78022, 78040, 78041, 78042, 
78043, 78044, 78045, 78046, 78049, 78060, 78067, 78071, 78072, 
78075, 78076, 78102, 78104, 78125, 78142, 78145, 78146, 78162, 
78330, 78332, 78333, 78335, 78336, 78338, 78339, 78340, 78341, 
78342, 78343, 78344, 78347, 78349, 78350, 78351, 78352, 78353, 
78355, 78357, 78358, 78359, 78360, 78361, 78362, 78363, 78364, 
78368, 78369, 78370, 78371, 78372, 78373, 78374, 78375, 78376, 
78377, 78379, 78380, 78381, 78382, 78383, 78384, 78385, 78387, 
78389, 78390, 78391, 78393, 78401, 78402, 78403, 78404, 78405, 
78406, 78407, 78408, 78409, 78410, 78411, 78412, 78413, 78414, 
78415, 78416, 78417, 78418, 78419, 78426, 78427, 78460, 78461, 
78463, 78465, 78466, 78467, 78468, 78469, 78470, 78471, 78472, 
78473, 78474, 78475, 78476, 78477, 78478, 78480, 78501, 78502, 
78503, 78504, 78505, 78516, 78520, 78521, 78522, 78523, 78526, 
78535, 78536, 78537, 78538, 78539, 78540, 78541, 78543, 78545, 
78547, 78548, 78549, 78550, 78551, 78552, 78553, 78557, 78558, 
78559, 78560, 78561, 78562, 78563, 78564, 78565, 78566, 78567, 
78568, 78569, 78570, 78572, 78573, 78574, 78575, 78576, 78577, 
78578, 78579, 78580, 78582, 78583, 78584, 78585, 78586, 78588, 
78589, 78590, 78591, 78592, 78593, 78594, 78595, 78596, 78597, 
78598, and 78599. 

§3.3713. Submission of Plan; Collection and Analysis of Information 
Concerning the Effects of Undercompensated Care. 

(a) An insurer is required to submit to the department on July 
1, 2014, a plan outlining how the insurer will collect information suffi 
cient to determine the following information concerning the effects of 
undercompensated care: 

(1) whether the contracted charges for each preferred 
provider facility reflect the facility’s cost of undercompensated care; 
and 

(2) a financial analysis of the monetary impact of under-
compensated care on the contracted charges of each contracted facility. 

(b) For purposes of this section, the term "undercompensated 
care" means care that is not reimbursed through an agreement between 

an insurer and a facility and that is either uncompensated or is reim
bursed at an amount less than the facility’s billed charges. 

(c) The plan required by subsection (a) of this section is re
quired to be submitted to the department electronically in a format 
acceptable to the department. Acceptable formats include Microsoft 
Word and Excel documents. The plan must be submitted to the follow
ing e-mail address: lhlmail@tdi.state.tx.us. 

(d) Effective July 1, 2015, an insurer is required to implement 
its plan developed pursuant to subsection (a) of this section for the col
lection and analysis of information concerning the effects of undercom
pensated care. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 19, 2011. 
TRD-201101829 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: May 19, 2012 
Proposal publication date: January 28, 2011 
For further information, please call: (512) 463-6327 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 4. ADJUTANT GENERAL’S 
DEPARTMENT 

CHAPTER 130. BUILDING CONSTRUCTION 
ADMINISTRATION 
37 TAC §§130.1 - 130.6 

The Texas Adjutant General’s Department (AGD) adopts new 
Chapter 130, §§130.1 - 130.6, concerning Building Construction 
Administration. Sections 130.1 - 130.3 and 130.5 are adopted 
with minor changes to the proposed text as published in the 
March 25, 2011, issue of the Texas Register (36 TexReg 1955)  
to correct punctuation errors and the location of acronyms refer-
enced in the proposed text. No substantive changes have been 
made to the proposed text as published in the March 25, 2011, 
issue of the Texas Register (36 TexReg 1955). Section 130.4 
and §130.6 are adopted without changes and will not be repub-
lished. 

The purpose of new Chapter 130 is to establish rules that reflect 
changes enacted by the 2007 Texas Legislature in Senate Bill 
1724, to abolish the Texas Military Facilities Commission and 
transfer its functions to the AGD. New Chapter 130 establishes 
the following AGD rules: 

Section 130.1 sets forth the required qualifications of Archi-
tect/Engineer for professional services. 

Section 130.2 sets forth the procedures for the selection of Ar-
chitect/Engineer professional services. 

Section 130.3 sets forth requirements for contracts with Archi-
tects/Engineers. 

ADOPTED RULES June 3, 2011 36 TexReg 3501 

mailto:lhlmail@tdi.state.tx.us


Section 130.4 sets forth qualifications of contractor to bid con-
struction projects. 

Section 130.5 sets forth bidding procedures. 

Section 130.6 sets forth contract award information. 

The 30-day minimum comment period ended April 25, 2011. A 
public comment hearing was held on Wednesday, May 11, 2011, 
at 10:00 a.m. No members of the public appeared to comment 
on the proposed rules. The AGD received no written comments 
from any individuals, groups, or associations during the public 
comment period. 

The new rules are adopted under Government Code §2001.004 
that requires a state agency to adopt rules of practice, and under 
the authority of Government Code §431.0291 which provides the 
adjutant general all powers necessary for the acquisition, rental, 
construction, control, maintenance, operation, and disposition of 
state military forces facilities and real property. 

§130.1. Qualification of Architect/Engineer for Professional Ser-
vices. 

(a) For the purpose of this chapter, an architect/engineer (A/E) 
means a person licensed to practice architecture/engineering in Texas. 
The A/E is employed to provide professional architectural and/or en
gineering services and having overall responsibility for the design of a 
project. The term A/E standing by itself may, unless the context clearly 
indicates otherwise, mean either an A/E employed by the Department 
on a salary basis or an A/E in private practice retained under a con
tractual agreement with the Department. The term private A/E shall 
specifically refer to a registered architect or registered professional en
gineer in private practice retained by the Department under a contrac
tual agreement. 

(b) The A/E shall submit informative responses to a request for 
qualifications regarding the size of staff, field of interest, experience, 
and capability and may supplement the answers with brochures and 
other material. 

(c) The staff will maintain all data received from A/E on file 
for reference. 

§130.2. Selection of Architect/Engineer for Professional Services. 

When funds are made available to the Department for a construction 
project, the following procedures shall be followed: 

(1) The director will form a selection committee using De
partment employees who are knowledgeable concerning the nature, 
scope, project location and who have an understanding of state or fed
eral facility design, engineering, and/or contracting procedures. The 
director may, with the concurrence of the Adjutant General of Texas, 
utilize available employees of the Adjutant General’s Department or 
active members of the Texas National Guard to serve as members of 
such selection committees. 

(2) The selection committee will determine from the 
project description a list of the minimum qualifications that a prospec
tive architect/engineer (A/E) should posses in order to provide 
professional services on the project. 

(3) The selection committee, where possible, will compile 
a list of at least three firms that meet or exceed the minimum qualifica
tions for further consideration. 

(4) The list will be drawn from a file of A/E firms which 
have expressed an interest in work supervised by the Department by 
having responded to a request for qualification or submitting adequate 
data on experience and capability in other formats. 

(5) Firms selected for consideration will be notified and 
given a brief description of the project, and those interested in further 
consideration will be scheduled for interviews and the selection com
mittee. 

(6) Each firm interested will be rated individually by each 
committee member on a numeric scale. The firm receiving the highest 
total rating from the members of the committee will be considered the 
preferred firm for the project. 

(7) In case of identical scores, additional qualifications of 
the firms will be considered and rated individually until ties are re
solved. 

(8) The staff will attempt to negotiate an agreement with 
the A/E scored the highest by the selection committee. Negotiations by 
the staff will be under the direction of the executive director. Should the 
staff be unable to reach an agreement with the A/E scored the highest 
by the selection committee, the staff will terminate negotiations with 
that A/E and attempt to negotiate an agreement with the A/E scored 
next highest by the selection committee. Should the commission be 
unable to reach an agreement with this firm, a similar procedure will 
be followed until an agreement is reached. 

(9) After selection is completed, unsuccessful firms will be 
advised of the decision. 

(10) Items of consideration in making the initial selection 
will include, but will not be limited to, the following: 

(A) the A/E’s experience with projects similar in nature 
to the one for which the firm is being considered; 

(B) the location of the A/E’s home office relative to the 
project site; 

(C) compatibility between the size of the firm and the 
size of the project; 

(D) the quality and amount of previous work done for 
the Department (satisfactory experience is obviously conducive to fa
vorable consideration, but in the interest of giving as many eligible and 
qualified firms as possible a fair chance to obtain Department work, a 
substantial amount of prior Department work may be the basis for re
jection); 

(E) current work load and capability of proceeding with 
project at reasonable speed; 

(F) experience with control of budgets and schedules; 
and 

(G) the A/E status as a Historically Underutilized Busi
ness. 

§130.3. Contracts with Architects/Engineers. 
(a) The contract form for architect/engineer (A/E) services is a 

standard document adopted by the staff or National Guard Bureau and 
approved by the Attorney General of Texas for use. 

(b) The contract will name the project, state the budgeted 
project cost, describe the respective responsibilities of the A/E and the 
Department, and establish the compensation the A/E will receive for 
his/her services. 

(c) Compensation for A/E services is not bound by a fixed 
schedule except as may be otherwise established by law. 

(d) The contract may be amended to reflect desirable changes 
in project scope, responsibility, or compensation at any time upon writ
ten consent of both contracting parties. 

§130.5. Bidding Procedures. 
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(a) All Department construction/renovation projects are to be 
bid competitively with bids being opened publicly in the office of the 
Department or another location designated in the bid advertisement and 
in the bid documents. 

(b) The staff shall place advertisement of bids in not less than 
two newspapers of general circulation far enough in advance of the bid 
opening date to allow bidders time to secure and examine bid docu
ments and to prepare a bid therefrom. 

(c) Upon determination by the staff that a project for repair, 
rehabilitation, or renovation is of an emergency nature necessary to 
prevent or remove a hazard to life or property, the staff may issue a bid 
advertisement for such emergency project less than 30 days in advance 
of bid opening date. 

(d) Upon determination by the staff that, in order to prevent 
undue additional costs to a state agency, it is necessary that a project 
for repair, rehabilitation, or renovation commence within a time frame 
which does not permit normal bidding procedures to be utilized, the 
staff may issue a bid advertisement for such project less than 30 days 
in advance of bid opening date. 

(e) Advertisement for bids shall contain pertinent information 
on the project, including name and location of the project; date, time 
and place of the bid opening and pre-bid conference; where and how 
bid documents may be obtained; and a listing of the requirements of 
the contractor for submitting the bid. 

(f) To eliminate the expense of bid preparation by a contractor 
not qualified to perform the work, a contractor must secure the permis
sion of the staff to obtain bidding documents prior to receiving these 
documents. 

(g) All bids submitted must be accompanied by bid bond, 
cashier’s check, or certified check in the amount indicated in the Invi
tation for Bid and Instructions to Bidders and a Surety’s Commitment 
to provide a Performance and Payment Bond if awarded the contract. 

(h) A bid proposal must be submitted on the form, or a clear 
reproduction thereof, provided with the bid documents. 

(i) Bids should be submitted in sealed envelopes externally 
identified as to content, including project name and number, bid open
ing date, and name and address of bidder. Failure to identify sealed 
envelopes containing bid proposal(s) will not disqualify a bid but may 
increase the possibility of the bid being inadvertently misdirected and 
not officially received in proper time. It is the sole responsibility of 
bidders to deliver proposals to the designated bid opening site prior to 
the time the bids are scheduled to be read. Any bid received after this 
time will be returned unopened to the bidder. 

(j) Bidding documents shall include the plans and specifica
tions, including all addenda issued thereto. Bidders are assumed to 
have given full consideration to the entire content of and proposal sub
mitted. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and  found to be a  valid exercise  of the  agency’s  
legal authority. 

Filed with the Office of the Secretary of State on May 18, 2011. 
TRD-201101813 

Shelia Bailey Taylor 
Legal Counsel 
Adjutant General’s Department 
Effective date: June 7, 2011 
Proposal publication date: March 25, 2011 
For further information, please call: (512) 782-3390 

CHAPTER 131. PREVAILING WAGE RATE 
DETERMINATION 
37 TAC §131.1 

The Texas Adjutant General’s Department (AGD) adopts new 
Chapter 131, §131.1, concerning Prevailing Wage  Rate Determi-
nation, without changes to the proposed text as published in the 
March 25, 2011, issue of the Texas Register (36 TexReg 1958). 

The purpose of new Chapter 131 is to establish a rule that re-
flects changes enacted by the 2007 Texas Legislature in Senate 
Bill 1724, to abolish the Texas Military Facilities Commission and 
transfer its functions to the AGD. New Chapter 131 establishes 
the procedures for determination of the prevailing wage rate for 
affected workers. 

The 30-day minimum comment period ended April 25, 2011. A 
public comment hearing was held on Wednesday, May 11, 2011, 
at 10:00 a.m. No members of the public appeared to comment 
on the proposed rule. The AGD received no written comments 
from any individuals, groups, or associations during the public 
comment period. 

The new rule is adopted under Government Code §2001.004 
that requires a state agency to adopt rules of practice, and under 
the authority of Government Code §431.0291 which provides the 
adjutant general all powers necessary for the acquisition, con-
struction, rental, control, maintenance, operation, and disposi-
tion of state military forces facilities and real property. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 18, 2011. 
TRD-201101814 
Shelia Bailey Taylor 
Legal Counsel 
Adjutant General’s Department 
Effective date: June 7, 2011 
Proposal publication date: March 25, 2011 
For further information, please call: (512) 782-3390 

CHAPTER 132. SALE OF DEPARTMENT 
PROPERTY 
37 TAC §§132.1 - 132.3 

The Texas Adjutant General’s Department (AGD) adopts new 
Chapter 132, §§132.1 - 132.3, concerning the Sale of Depart-
ment Property. Section 132.2 is adopted with minor changes 
to the proposed text as published in the March 25, 2011, issue 
of the Texas Register (36 TexReg 1958) to correct punctuation 
and/or typographical errors. No substantive changes have been 
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made to the proposed text as published in the March 25, 2011, 
issue of the Texas Register (36 TexReg 1958). Section 132.1 
and §132.3 are adopted without changes and will not be repub-
lished. 

The purpose of new Chapter 132 is to establish rules that reflect 
changes enacted by the 2007 Texas Legislature in Senate Bill 
1724, to abolish the Texas Military Facilities Commission and 
transfer its functions to the AGD. New Chapter 132 establishes 
the following AGD rules: 

Section 132.1 setting forth the property eligible for sale. 

Section 132.2 setting forth the procedures for advertisement for 
real property sales. 

Section 132.3 setting forth the AGD’s expenses for real property 
sales. 

The 30-day minimum comment period ended April 25, 2011. A 
public comment hearing was held on Wednesday, May 11, 2011, 
at 10:00 a.m. No members of the public appeared to comment 
on the proposed rules. The AGD received no written comments 
from any individuals, groups, or associations during the public 
comment period. 

The new rules are adopted under Government Code §2001.004 
that requires a state agency to adopt rules of practice, and under 
the authority of Government Code §431.0291 which provides the 
adjutant general all powers necessary for the acquisition, con-
struction, rental, control, maintenance, operation, and disposi-
tion of state military forces facilities and real property. 

§132.2. Real Property Sales. 

(a) The real property shall be advertised for cash sale to the 
highest bidder. 

(b) The advertisement shall be published in at least two news
papers of general circulation including, if possible, the county in which 
the real property is located. 

(c) The advertisement shall notify bidders of the following: 

(1) All bids must be in written form; 

(2) Bids are due at a specified time, place and date; 

(3) Bidding may be conducted openly or with sealed bids; 

(4) The real property shall be conveyed by Special War
ranty Deed; 

(5) The deed shall reserve to the state a one-sixteenth min
eral interest fee of the cost of production, unless: 

(A) the successful bidder is the Department’s original 
grantor or donor; or 

(B) the Department owns less than a one-sixteenth min
eral interest. 

(6) The Department may reject any and all bids. 

(d) If the original grantor or donor is a governmental entity, 
the Department may convey to the original grantor or donor, at fair 
market value based on an independent appraisal, the real property and 
any improvements. If the original grantor or donor declines to purchase 
the real property and improvements at fair market value based on an 
independent appraisal, the Department will initiate a bidding process. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 18, 2011. 
TRD-201101815 
Shelia Bailey Taylor 
Legal Counsel 
Adjutant General’s Department 
Effective date: June 7, 2011 
Proposal publication date: March 25, 2011 
For further information, please call: (512) 782-3390 

PART 13. TEXAS COMMISSION ON 
FIRE PROTECTION 

CHAPTER 437. FEES 
37 TAC §§437.3, 437.5, 437.13 

The Texas Commission on Fire Protection (Commission) adopts 
amendments to Chapter 437, Fees, §437.3, Certification Fees; 
§437.5, Renewal Fees; and §437.13, Basic Certification Exami-
nation Fees. The amendments are adopted with changes to the 
proposed text as published in the March 25, 2011, issue of the 
Texas Register (36 TexReg 1962). 

The amendments raising fees are being adopted as a condition 
being considered by the legislature that would require the Texas 
Commission on Fire Protection to raise more revenue from fees 
in order to maintain the staff and other resources necessary to 
conduct its essential missions. With the exception of the addi-
tional changes to the published rules which appear below, the 
fee increases are being adopted in the following respect: from 
$35 to up to $65  for  initial  certification; from $35 to up to $65 re-
newal fee; from $17.50 to up to $32.50 for thirty day late renewal 
fee; from $35 to up to $65 for more than 30 day late renewal fee; 
and from $35 to up to $65 test application fee. 

The changes to the published rules are being adopted as follows: 
Chapter 437, §437.3(d) is changed to limit the fee charge to the 
amount provided by the Texas Government Code §419.033(b), 
which currently is $35. 

With the exception of §437.3(d), the fee amounts that were pub-
lished to increase to $85 are changed to provide for a fee of "up 
to $65." This change is provided to afford the commission the 
flexibility to keep the fees as low as practical commensurate with 
the funding the commission may receive from the legislature. 

Changes to the proposed rules prior to adoption do not change 
the nature and scope of the rules, affect additional parties, or 
impose more stringent requirements for compliance. Therefore, 
the rules are not required to be republished prior to adoption. 

The adopted amendments will allow the Texas Commission on 
Fire Protection to increase its revenues in order to maintain the 
human and fiscal resources necessary to perform its statutory 
responsibilities regarding the safety of the firefighters across the 
State of Texas. Failure to adopt the fee increase rules may result 
in loss of funding to the agency and discontinuation of essential 
services to the citizens of the state of Texas. 

The Texas Commission on Fire Protection received several com-
ments on these proposed amendments during the 30-day public 
comment period and during its April 28, 2011, public meeting. 
Following are the public comments and Commission responses. 
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Public Comment: Lake Travis Fire Rescue commenter stated 
that as a member of the Texas Fire Chief’s Association he sup-
ported the Presiding Officer’s efforts on behalf of the Texas Com-
mission on Fire Protection’s (TCFP) budget issues. He stated he 
was an advocate for potential solutions such as raising fees or 
making the TCFP self-supporting. 

Commission Response: The Commission agreed with this sen-
timent. 

Public Comment: One commenter stated that he could not sup-
port any fee increase because it would have a negative effect on 
small fire departments across the state. 

Commission Response: The commission agreed that an in-
crease in fees would be difficult financially for all fire departments 
in Texas, but the safety of the firefighters was their primary 
concern and that continued regulation by the Texas Commission 
on Fire Protection is necessary. 

Public Comment: Texas Municipal League commenter stated 
that raising fees would impact hundreds of Texas cities by mak-
ing it more expensive to provide fire fighting services to their 
citizens. The Texas Municipal League requests that the com-
mission avoid placing additional burdens on cities that provide 
essential fire service. 

Commission Response: The commission agreed that an in-
crease in fees would be difficult financially for all fire departments 
in Texas, but the safety of the firefighters was their primary 
concern and that continued regulation by the Texas Commission 
on Fire Protection is necessary. 

Public Comment: Round Rock Fire Department commenter 
stated that it is vital to the fire service of Texas to keep the Texas 
Commission on Fire Protection even if it means increasing fees. 
The commenter also stated that he did not mind changing the 
rules requiring individuals to pay for their renewal fees and that 
there are many professions where it is the responsibility of the 
individual to pay for the certifications that allow them to work. 

Commission Response: The Commission agreed. It was noted 
that §437.3(b) states that "the regulating employing entity shall 
be responsible for all certification fees required as a condition of 
appointment." It was also noted that §419.026(a), Chapter 419 of 
the Texas Government Code states that "the employing agency 
or entity shall pay the fee in a manner prescribed by commission 
rule." Thus, the responsibility to pay the fees in the amount pre-
scribed by commission rule rests with the employing agency or 
entity unless there is a change in the law. 

Public Comment: Lumberton Fire Rescue commented that it fully 
supports the measure to increase fees. The commenter also 
stated that we cannot allow the commission to lose its foot hold 
on safety and compliance regarding the welfare of the state’s 
firefighters. 

Commission Response: The Commission agreed with this sen-
timent. 

Public Comment: Duncanville Fire Department commenter 
stated that the Texas Commission on Fire Protection must 
remain intact and maintain its current oversight authority over 
Texas fire departments and the commission is extremely im-
portant to the safety of the Texas firefighters. The commenter 
also stated that although he fully supports the responsibilities of 
the Commission he does not support the increase of over 100 
percent for certification fees. 

Commission Response: The Commission agreed and is cur-
rently looking for a solution that would keep the Texas Commis-
sion on Fire Protection viable, but at the lowest possible cost to 
fire departments and the citizens of Texas. 

Public Comment: Austin Fire Department commented on behalf 
of the six largest fire departments in the state of Texas. The 
commenter stated that the proposed fee increase represents a 
143 percent increase for large fire departments resulting in hun-
dreds of thousands of dollars, putting significant additional strain 
on budgets in a downward economic cycle. The commenter 
also stated that the fire departments wholeheartedly support the 
Texas Commission on Fire Protection, but they cannot support 
another unfunded mandate to help the Texas Commission on 
Fire Protection become a self-funded entity. The commenter 
also relayed at the public meeting that the Garland Fire Depart-
ment would like its name to be added to the  list along  with  the  
six fire departments opposed to any fee increase. 

Commission Response: The Commission agreed that a fee in-
crease  would be a burden to large  fire departments, but ulti-
mately felt that keeping the Texas Commission on Fire Protection 
viable was the most important thing that needed to be done to 
ensure the safety of Texas firefighters. 

Public Comment: Orange Fire Department commenter stated 
that by consolidating the Texas Commission on Fire Protection 
and the State Firemen’s and Fire Marshals’ Association certifi-
cations solely through the Texas Commission on Fire Protection, 
adequate funds would be available to attain self-funding using 
the current fee schedule with the difficulty being the shifting of 
granting all existing State Firemen’s and Fire Marshals’ Associ-
ation certificate holders equivalent certifications from the Texas 
Commission on Fire Protection. 

Commission Response: The agency’s current statute, Chapter 
419 of the Texas Government Code, requires regulation of paid 
firefighters and allows for volunteers to have the option to cer-
tify. A change in statute by the legislature would be required to 
facilitate the commenter’s suggestion. 

Public Comment: City of Rosenberg commenter states that it is 
in opposition to the proposed increase to the annual fire fighter 
certification fee. The commenter also stated that it hopes the 
Texas Commission on Fire Protection will deliberate carefully 
and take all  concerns into consideration before approving and 
implementing such an increase in the annual certification fee. 

Commission Response: The Commission is committed, whole-
heartedly; to performing its due diligence to ensure that all con-
cerns are researched and debated before implementing any fee 
increases. 

Public Comment: Texas Fire Chief’s Association commenter 
stated that the Executive Board of the association unanimously 
voted to support the proposal under consideration by the Texas 
Commission on Fire Protection to raise fees from the current 
$35 to $85 thus becoming a self-funded agency. The com-
menter also stated that while the chiefs realize that raising fees 
is not ideal, they also recognize that it would be imprudent and 
unwise to choose the alternative and let the Commission slowly 
but surely diminish. The commenter noted that the commission 
provides a third party validation. Also, the commenter states 
that the chief’s who are widely accountable to the number of 
stakeholders in the communities they serve; see the value 
in the Texas Commission on Fire Protection. In closing, the 
commenter stated that the organization respectfully requested 
that the Commission take immediate action and adopt the effort 
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to make the Texas Commission on Fire Protection self-funded 
by raising its fees from $35 to $85. 

Commission Response: The Commission agreed with this sen-
timent. 

Public Comment: Denton County Firefighter Association com-
menter opposed the current proposed $85 fee increase and 
would consider supporting up to $50 increase. The association 
feels that the increase will be passed along to the firefighters 
through budget reductions to the fire department. The com-
menter also stated that his local fire department is opposed to 
any fee increase. 

Commission Response: The Commission agreed and is cur-
rently looking for a solution that would keep the Texas Commis-
sion on Fire Protection viable, but at the lowest possible cost to 
fire departments and the citizens of Texas. 

Public Comment: Texas State Association of Firefighters com-
mented that the commission is very viable to the fire service of 
the State of Texas. The association felt that the $85 fee increase 
was too much and it proposed a $65 fee increase. 

Commission Response: The Commission agreed and is cur-
rently looking for a solution that would keep the Texas Commis-
sion on Fire Protection viable, but at the lowest possible cost to 
fire departments and the citizens of Texas. 

Public Comment: San Antonio Professional Firefighters Asso-
ciation commented that the commission should be kept intact 
because it keeps fire fighter safety as the highest priority. 

Commission Response: The Commission agreed. 

Public Comment: Austin Firefighters Association commenter 
agreed to a fee increase to maintain the commission. They 
are concerned about unfunded mandates such as NFPA 1851 
regarding the destroying of turnout gear that is in good condi-
tion. They are looking for a change in the NFPA standard to 
help alleviate the cost of the increase. Also, the new reporting 
requirements and maintenance inspections are increasing FTEs 
but overall the association supports a fee increase and  it  is  
okay with fire departments taking cuts in other areas to keep 
the commission intact. 

Commission Response: The Commission stated that it is 
required by statute that all protective clothing, self-contained 
breathing apparatus, or personal alert safety systems comply 
with the current National Fire Protection Association Standard 
and a change in statute by the legislature would be required to 
facilitate the commenter’s suggestion. 

Public Comment: Kilgore College commenter stated that he 
would like to see testing fees remain at the current rate of $35 
and he supports the commission because it maintains the safety 
of the firefighters. 

Commission Response: The Commission agreed and is cur-
rently looking for a solution that would keep the Texas Commis-
sion on Fire Protection viable and keep all fee cost as low as 
possible 

Public Comment: El Paso Association of Firefighters commenter 
stated that the commission is a mutual benefit to both the city and 
the firefighters and also keeps the public safe. The commenter 
also stated that a fee increase is okay with the association and 
understands that it will impact fire departments across the state 
but it is willing to do its  part.  

Commission Response: The Commission agreed and stated 
that it is currently looking for a solution that would keep the Texas 
Commission on Fire Protection viable, but at the lowest possible 
cost to fire departments and the citizens of Texas. 

Public Comment: Houston Fire Department commenter stated 
that it supports the commission’s mission of firefighter safety but 
stated that the money for the fee increase will come out of per-
sonnel budgets and they will lay off about 250 firefighters be-
cause Houston does not have any other place to cut from. The 
commenter also stated that the Commission needed to consider 
all options before raising fees and make sure the commission is 
cutting its costs as well. 

Commission Response: The Commission stated that it is com-
mitted, whole-heartedly; to performing its due diligence to ensure 
that all concerns are researched and debated before implement-
ing any fee increases. The Commission also noted that it has 
continually cut costs as required by the legislature and contin-
ues to research ways to use technology to implement mandates 
and cut costs. 

Public Comment: Edinburg Fire Department commenter stated 
that the fee increase would come out of the fire department train-
ing budget. The commenter stated that the fire department sup-
ports the commission becoming self-funded and understands 
there are costs associated with being self-sustaining. The com-
menter also stated that any fee increase should be just what is 
necessary for the agency operations and not add money to the 
general revenue fund of the state. The commenter stated that 
the fire department supports guidelines for the safety of the fire-
fighters and is concerned about being placed with other agencies 
that are unrelated and unfamiliar with the fire service. 

Commission Response: The Commission agreed and stated 
that it is currently looking for a solution that would keep the Texas 
Commission on Fire Protection viable, but at the lowest possible 
cost to fire departments and the citizens of Texas. 

Public Comment: The Fire Fighter Advisory Committee Chair-
man stated that it is all about the firefighter and it is the Commis-
sion’s job to represent the firefighters and their safety. 

Commission Response: The Commission agreed. 

The amendments are adopted under the authority of the Texas 
Government Code, Chapter 419, Subchapter B, Regulating 
and Assisting Fire Fighters and Fire Departments, §419.008, 
General Powers and Duties, §419.026, Fees for Certificates, 
§419.033, Certificate Expiration, §419.034, Certificate Renewal, 
and §419.0341, Individual Certificate Holder; Certificate Re-

ewal. 

437.3. Certification Fees. 

(a) A non-refundable application fee of up to $65 is required 

n

§

for each certificate issued by the Commission. If a certificate is issued 
within the time provided in §401.125 of this title (relating to Processing 
Periods), the fee will be applied to the certification. If the certificate is 
denied, the applicant must pay a new certification application fee to file 
a new application. 

(b) The regulated employing entity shall be responsible for all 
certification fees required as a condition of appointment. 

(c) Nothing in this section shall prohibit an individual from 
paying a certification fee for any certificate which he or she is quali
fied to hold, providing the certificate is not required as a condition of 
appointment (see subsection (b) of this section concerning certification 
fees). 
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(d) Any person who holds a certificate, and is no longer em
ployed by an entity that is regulated by the Commission may submit in 
writing, a request, together with the required fee to receive a one-time 
certificate stating the level of certification in each discipline held by the 
person on the date that person left employment pursuant to the Texas 
Government Code, §419.033(b). Multiple certifications may be listed 
on the one-time certificate. The one-time fee for the one-time certifi
cate shall be limited to the maximum amount allowed by §419.033(b) 
of the Texas Government Code. 

(e) A facility that provides basic level training for any disci
pline for which the Commission has established a Basic Curriculum 
must be certified by the Commission. The training facility will be 
charged a separate certification fee for each discipline. 

§437.5. Renewal Fees. 
(a) A non-refundable annual renewal fee of up to $65 shall be 

assessed for each certified individual and certified training facility. If an 
individual or certified training facility holds more than one certificate, 
the Commission may collect only one renewal fee of up to $65, which 
will renew all certificates held by the individual or certified training 
facility. 



(b) A regulated employing entity shall pay the renewal fee for 
all certificates which a person must possess as a condition of employ
ment. 

(c) If a person re-enters the fire service whose certificate(s) has 
been expired for less than one year, the regulated entity must pay all 
applicable renewal fee(s) and any applicable additional fee(s). Upon 
payment of the required fees, the certificates previously held by the 
individual, for which he or she continues to qualify, will be renewed. 

(d) If a person reapplies for a certificate(s) which has been ex
pired less than one year and the individual is not employed by a regu
lated employing entity as defined in subsection (b) of this section, the 
individual must pay all applicable renewal fee(s) and any applicable ad
ditional fee(s). Upon payment of the required fee(s), the certificate(s) 
previously held by the individual, for whom he or she continues to qual
ify, will be renewed. 

(e) Nothing in this section shall prohibit an individual from 
paying a renewal fee for any certificate which he or she is qualified to 
hold providing the certificate is not required as a condition of employ
ment. 

(f) Certification renewal information will be sent to all regu
lated employing entities and individuals holding certification at least 60 
days prior to October 31 of each calendar year. Certification renewal 
information will be sent to certified training facilities at least 60 days 
prior to February 1 of each calendar year. 

(g) All certification renewal fees must be returned with the re
newal statement to the Commission. 

(h) All certification renewal fees must be paid on or before 
the renewal date posted on the certification renewal statement to avoid 
additional fee(s). 

(i) The certification period shall be a period not to exceed one 
year. The certification period for employees of regulated employing 
entities, and individuals holding certification is November 1 to October 
31. The certification period of certified training facilities is February 1 
to January 31. 

(j) All certification renewal fees received from one to 30 days 
after the renewal date posted on the renewal notice will cause the indi
vidual or entity responsible for payment to be assessed a non-refund
able late fee of up to $32.50 in addition to the renewal fee for each 
individual for which a renewal fee was due. 

(k) All certification renewal fees received more than 30 days 
after the renewal date posted on the renewal notice will cause the indi
vidual or entity responsible for payment to be assessed a non-refund
able late fee of up to $65 in addition to the renewal fee for each indi
vidual for which a renewal fee was due. 

(l) In addition to any non-refundable late fee(s) assessed for 
certification renewal, the Commission may hold an informal confer
ence to determine if any further action(s) is to be taken. 

(m) An individual or entity may petition the Commission for 
a waiver of the late fees required by this section if the person’s certifi 
cate expired because of the individual or regulated employing entity’s 
good faith clerical error, or expired as a result of termination of the per
son’s employment where the person has been restored to employment 
through a disciplinary procedure or a court action. All required renewal 
fees including applicable late fees and all required continuing educa
tion must be submitted before the waiver request may be considered. 

(1) Applicants claiming good faith clerical error must sub
mit a sworn statement together with any supporting documentation that 
evidences the applicant’s good faith efforts to comply with Commis
sion renewal requirements and that failure to comply was due to cir
cumstances beyond the control of the applicant. 

(2) Applicants claiming restoration to employment  as a re
sult of a disciplinary or court action must submit a certified copy of the 
order restoring the applicant to employment. 

(n) An individual, upon returning from activation to military 
service, whose certification has expired, must notify the Commission 
in writing. The individual will have any normally associated late fees 
waived and will be required to pay a renewal fee of up to $65. 

§437.13. Processing Fees for Test Application. 
(a) A non-refundable application processing fee of up to $65 

shall be charged for each examination. 

(b) Fees will be paid in advance with the application or the 
provider of training may be invoiced or billed if previous arrangements 
have been made with the Commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 18, 2011. 
TRD-201101816 
Gary L. Warren, Sr. 
Executive Director 
Texas Commission on Fire Protection 
Effective date: June 7, 2011 
Proposal publication date: March 25, 2011 
For further information, please call: (512) 936-3813 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 15. TEXAS VETERANS 
COMMISSION 

CHAPTER 452. ADMINISTRATION GENERAL 
PROVISIONS 
40 TAC §452.8 
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The Texas Veterans Commission (Commission) adopts new 
§452.8, concerning Employee Training and Education, without 
changes to the proposed text as published in the March 18, 
2011, issue of the Te xas Register (36 TexReg 1802) and will not 
be republished. 

The new rule defines eligibility and payment for training and ed-
ucation of Commission administrators and employees in accor-
dance with the State Employees Training Act, Texas Govern-
ment Code §§656.041 - 656.049. 

No comments were received regarding adoption of the new rule. 

The new rule is adopted under Texas Government Code 
§434.010, which authorizes the Commission to establish rules 
that it considers necessary for its administration, and Texas 
Government Code, Chapter 656, Subchapter C. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office of the Secretary of State on May 19, 2011. 
TRD-201101818 
H. Karen Fastenau 
General Counsel 
Texas Veterans Commission 
Effective date: June 8, 2011 
Proposal publication date: March 18, 2011 
For further information, please call: (512) 463-1981 

CHAPTER 454. GRANTS 
40 TAC §§454.1 - 454.6 

The Texas Veterans Commission (Commission) adopts the re-
peal of Chapter 454, §§454.1 - 454.6, concerning Grants, with-
out changes to the proposal as published in the March 18, 2011, 
issue of the Texas Register (36 TexReg 1803) and will not be 
republished. 

The repeal removes the existing rules that outline the general 
provisions regarding grants, which are being replaced with rules 
that establish in detail the application, administration and moni-
toring procedures of the Fund for Veterans’ Assistance Program 
under new Chapter 460 of this title. The repeal will provide for 
all rules relating to grant administration and monitoring to be un-
der one chapter, and will improve clarity and consistency of the 
agency’s rules. 

No comments were received regarding adoption of the repeal. 

The repeal is adopted under Texas Government Code §434.010, 
which authorizes the Commission to establish rules that it con-
siders necessary for its administration, and Texas Government 
Code §434.017(d), which authorizes the Commission to estab-
lish rules governing the award of grants by the Commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the  Office of the Secretary of State on May 19, 2011. 
TRD-201101819 

H. Karen Fastenau 
General Counsel 
Texas Veterans Commission 
Effective date: June 8, 2011 
Proposal publication date: March 18, 2011 
For further information, please call: (512) 463-1981 

CHAPTER 460. FUND FOR VETERANS’ 
ASSISTANCE PROGRAM 
The Texas Veterans Commission (Commission) adopts new 
Chapter 460, §§460.1 - 460.11, 460.20 - 460.24, 460.30 -
460.34, 460.40 - 460.43, and 460.50 - 460.53, concerning 
Fund for Veterans’ Assistance Program, without changes to the 
proposed text as published in the March 18, 2011, issue of the 
Texas Register (36 TexReg 1804) and will not be republished. 

The new rules address the administration and monitoring pro-
cedures of the Fund for Veterans’ Assistance Program. Chap-
ter 460 will also incorporate rules that are concurrently being 
repealed in Chapter 454, concerning Grants, in order to avoid 
duplication of rules and improve clarity and consistency of the 
agency’s rules. 

No comments were received regarding adoption of the new 
rules. 

SUBCHAPTER A. GENERAL PROVISIONS 
REGARDING THE FUND FOR VETERANS’ 
ASSISTANCE PROGRAM 
40 TAC §§460.1 - 460.11 

The new rules are adopted under Texas Government Code 
§434.010, which authorizes the Commission to establish rules 
that it considers necessary for its administration, and Texas 
Government Code §434.017(d), which authorizes the Commis-
sion to establish rules governing the award of grants by the 
Commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 19, 2011. 
TRD-201101823 
H. Karen Fastenau 
General Counsel 
Texas Veterans Commission 
Effective date: June 8, 2011 
Proposal publication date: March 18, 2011 
For further information, please call: (512) 463-1981 

SUBCHAPTER B. MONITORING ACTIVITIES 
40 TAC §§460.20 - 460.24 

The new rules are adopted under Texas Government Code 
§434.010, which authorizes the Commission to establish rules 
that it considers necessary for its administration, and Texas 
Government Code §434.017(d), which authorizes the Commis-
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sion to establish rules governing the award of grants by the 
Commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 19, 2011. 
TRD-201101824 
H. Karen Fastenau 
General Counsel 
Texas Veterans Commission 
Effective date: June 8, 2011 
Proposal publication date: March 18, 2011 
For further information, please call: (512) 463-1981 

SUBCHAPTER C. CORRECTIVE ACTION 
40 TAC §§460.30 - 460.34 

The new rules are adopted under Texas Government Code 
§434.010, which authorizes the Commission to establish rules 
that it considers necessary for its administration, and Texas 
Government Code §434.017(d), which authorizes the Commis-
sion to establish rules governing the award of grants by the 
Commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 19, 2011. 
TRD-201101825 
H. Karen Fastenau 
General Counsel 
Texas Veterans Commission 
Effective date: June 8, 2011 
Proposal publication date: March 18, 2011 
For further information, please call: (512) 463-1981 

SUBCHAPTER D. DEOBLIGATION OF 
GRANT FUNDS 
40 TAC §§460.40 - 460.43 

The new rules are adopted under Texas Government Code 
§434.010, which authorizes the Commission to establish rules 
that it considers necessary for its administration, and Texas 
Government Code §434.017(d), which authorizes the Commis-
sion to establish rules governing the award of grants by the 
Commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 19, 2011. 
TRD-201101826 

H. Karen Fastenau 
General Counsel 
Texas Veterans Commission 
Effective date: June 8, 2011 
Proposal publication date: March 18, 2011 
For further information, please call: (512) 463-1981 

SUBCHAPTER E. APPEALS 
40 TAC §§460.50 - 460.53 

The new rules are adopted under Texas Government Code 
§434.010, which authorizes the Commission to establish rules 
that it considers necessary for its administration, and Texas 
Government Code §434.017(d), which authorizes the Commis-
sion to establish rules governing the award of grants by the 
Commission. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 19, 2011. 
TRD-201101827 
H. Karen Fastenau 
General Counsel 
Texas Veterans Commission 
Effective date: June 8, 2011 
Proposal publication date: March 18, 2011 
For further information, please call: (512) 463-1981 

TITLE 43. TRANSPORTATION 

PART 1. TEXAS DEPARTMENT OF 
TRANSPORTATION 

CHAPTER 21. RIGHT OF WAY 
SUBCHAPTER I. REGULATION OF SIGNS 
ALONG INTERSTATE AND PRIMARY 
HIGHWAYS 
DIVISION 2. ELECTRONIC SIGNS 
43 TAC §21.255 

At the March 31, 2011, meeting the Texas Transportation Com-
mission (commission) adopted rules concerning outdoor adver-
tising in Texas. A portion of the preamble and rules published in 
the April 15, 2011, issue of the Texas Register (36 TexReg 2418) 
was incorrect and did not reflect the rule language presented, 
discussed, and adopted by the commission during the commis-
sion meeting. That portion of the preamble and rule concerning 
§21.255 is now republished for clarification. As with the other 
outdoor advertising rules adopted by the commission on March 
31, 2011, this rule is effective July 1, 2011. 

The Texas Department of Transportation (department) adopts 
new §21.255, concerning Location. New §21.255 is adopted 
without changes to the proposed text as published in the Decem-
ber 3, 2010, issue of the Texas Register  (35 TexReg 10634). 

EXPLANATION OF ADOPTED NEW SECTION 
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New §21.255, Location, provides the location requirements for 
electronic signs. Electronic signs may be located, relocated, or 
upgraded only along regulated highways within the corporate 
limits of a municipality that allows electronic signs under its sign 
or zoning ordinances or within the extraterritorial jurisdiction of a 
municipality that under state law has extended its municipal reg-
ulation to include that area. Electronic signs may not be located 
within 1,500 feet of another electronic sign on the same side of 
a regulated highway. The new section eliminates the confusion 
of whether an electronic sign structure can have back to back 
electronic faces. The current rule allowed each sign to be visible 
from only one direction. The language created an unnecessary 
restriction and has been removed from the language. 

COMMENT: Scenic Texas and Scenic America commented on 
§21.255 regarding the number of electronic sign faces on one 
sign structure. Both requested that only one electronic sign face 
per sign be allowed as it is the department’s current interpreta-
tion. 

RESPONSE: The department disagrees with this request. The 
current language of the rule has been challenged as unclear. 
The department’s current interpretation of the rule allows two 
signs to be within the restricted distance as long as the electronic 
sign portion faces opposite directions of travel. Under this inter-
pretation a sign can have one electronic sign face that is directed 
at the north-bound traffic and a sign directly across the roadway 
can have an electronic sign face directed at the south-bound traf-
fic. The rule as written allows both electronic sign faces to be on 
the same sign. The spacing restriction still applies. So if one 
sign has two electronic faces the next electronic sign has to be 
1,500 feet away in both directions. 

COMMENT: Quorum Media commented on §21.255 regarding 
spacing of electronic billboards stating that the rule should apply 
to billboards on the same side of the highway only. 

RESPONSE: The department disagrees with this comment. The 
department believes that each electronic sign should be 1,500 
feet from an electronic sign facing the same direction of travel. 
The change to the  rule allows a sign to have two electronic sign 
faces, but to address the distance issue, the department believes 
it is reasonable to include both sides of the highway for spac-
ing calculations. Under the rule, an electronic sign facing north-
bound traffic must be 1,500 feet from another electronic sign fac-
ing northbound traffic regardless of which side of the highway the 
electronic sign is on. 

STATUTORY AUTHORITY 

The new section is adopted under Transportation Code, 
§201.101, which provides the commission with the authority to 

establish rules for the conduct of the work of the department, 
and more specifically, Transportation Code, §391.032, which 
provides authority to establish rules to regulate the orderly 
and effective display of outdoor advertising on primary roads; 
Transportation Code, §391.063, which provides authority for the 
commission to set fees for the issuance of an outdoor adver-
tising license; Transportation Code, §391.065, which provides 
authority to establish rules to standardize forms and regulate the 
issuance of outdoor advertising licenses; Transportation Code, 
§394.004, which provides the commission with the authority 
to establish rules to regulate the erection and maintenance 
of signs on rural roads; and Transportation Code, §394.025, 
which provides authority for the commission to set fees for the 
issuance of an outdoor advertising license. 

CROSS REFERENCE TO STATUTE 

Transportation Code, Chapters 391 and 394. 

§21.255. Location. 

(a) An electronic sign may be located, relocated, or upgraded 
only along a regulated highway and within: 

(1) the corporate limits of a municipality that allows elec
tronic signs under its sign or zoning ordinance; or 

(2) within the extraterritorial jurisdiction of a municipality 
described by paragraph (1) of this subsection that under state law has 
extended its municipal regulation to include that area. 

(b) Two electronic signs may be located on the same sign 
structure if each sign face is visible only from a different direction 
of travel. An electronic sign may not be located within 1,500 feet 
of another electronic sign on the same highway if facing the same 
direction of travel. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on May 23, 2011. 
TRD-201101846 
Bob Jackson 
General Counsel 
Texas Department of Transportation 
Effective date: July 1, 2011 
Proposal publication date: December 3, 2010 
For further information, please call: (512) 463-8683 
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Proposed Rule Reviews 
Texas Lottery Commission 

Title 16, Part 9 

The Texas Lottery Commission (Commission) files this notice of intent 
to review and consider for re-adoption, revision, or repeal, Title 16, 
Texas Administrative Code, Chapter 403, relating to General Admin
istration. This review and consideration is being conducted in accor
dance with the requirements of Texas Government Code, §2001.039. 

An assessment will be made by the Commission as to whether the rea
sons for readopting these rules continue to exist. Each rule will be 
reviewed to determine whether it is obsolete, whether the rule reflects 
current legal and policy considerations, and whether the rule reflects 
current procedures of the Commission. 

Written comments pertaining to this rule review may be submitted by 
mail to Kimberly L. Kiplin, General Counsel, at Texas Lottery Com
mission, P.O. Box 16630, Austin, Texas 78761-6630; by facsimile at 
(512) 344-5189; or by email at legal.input@lottery.state.tx.us. 

The deadline for comments is 30 days after publication in the Texas 
Register. Proposed changes to these rules as a result of the rule review 
will be published in the Proposed Rule Section of the Texas Register. 
The proposed rules will be open for public comment prior to final adop
tion or repeal by the Commission, in accordance with the requirements 
of the Administrative Procedure Act, Texas Government Code, Chap
ter 2001. 
TRD-201101832 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Filed: May 20, 2011 

State Securities Board 

Title 7, Part 7 

The State Securities Board (Agency), beginning June 2011, will review 
and consider for readoption, revision, or repeal Chapter 107, Termi
nology; Chapter 127, Miscellaneous; and Chapter 131, Guidelines for 
Confidentiality of Information; in accordance with Texas Government 
Code, §2001.039. The rules to be reviewed are located in Title 7, Part 
7, of the Texas Administrative Code. 

The assessment made by the Agency at this time indicates that the rea
sons for initially adopting the chapters continue to exist. 

The Agency’s Board will consider, among other things, whether the 
reasons for adoption of these rules continue to exist and whether 
amendments are needed. Any changes to the rules proposed by the 
Agency’s Board after reviewing the rules and considering the com
ments received in response to this notice will appear in the "Proposed 
Rules" section of the Texas Register and will be adopted in accordance 
with the requirements of the Administrative Procedure Act, Texas 
Government Code Annotated, Chapter 2001. The comment period 
will last for 30 days beginning with the publication of this notice of 
intention to review. 

Comments or questions regarding this notice of intention to review may 
be submitted in writing, within 30 days following the publication of 
this notice in the Texas Register, to Kara L. Kennedy, General Counsel, 
P.O. Box 13167, Austin, Texas 78711-3167, or sent by facsimile to Ms. 
Kennedy at (512) 305-8310. Comments will be reviewed and discussed 
in a future Board meeting. 
TRD-201101817 
Benette L. Zivley 
Securities Commissioner 
State Securities Board 
Filed: May 19, 2011 

Adopted Rule Reviews 
Employees Retirement System of Texas 

Title 34, Part 4 

Pursuant to the notice of the proposed rule review published in the 
January 21, 2011, issue of the Texas Register (36 TexReg 281), the 
Employees Retirement System of Texas (ERS) reviewed 34 Texas Ad
ministrative Code (TAC) Chapter 61, Terms and Phrases, pursuant to 
Texas Government Code §2001.039, to determine whether the reasons 
for adopting the rules in Chapter 61 continue to exist. No comments 
were received concerning the proposed rule review. 

As a result of the review, the ERS Board of Trustees (Board) has de
termined that the reasons for adopting the rules in 34 TAC Chapter 61 
continue to exist and, therefore, the Board readopts Chapter 61. This 
completes ERS’ review of 34 TAC  Chapter 61,  Terms and  Phrases.  

TRD-201101871 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: May 24, 2011 
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Pursuant to the notice of the proposed rule review published in the 
January 21, 2011, issue of the Texas Register (36 TexReg 281), the 
Employees Retirement System of Texas (ERS) reviewed 34 Texas Ad
ministrative Code (TAC) Chapter 63, Board of Trustees, pursuant to 
Texas Government Code §2001.039, to determine whether the reasons 
for adopting the rules in Chapter 63 continue to exist. No comments 
were received concerning the proposed rule review. 

As a result of the review, the ERS Board of Trustees (Board) has de
termined that the reasons for adopting the rules in 34 TAC Chapter 63 
continue to exist and, therefore, the Board readopts Chapter 63. This 
completes ERS’ review of 34 TAC  Chapter 63,  Board of Trustees.  

TRD-201101872 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: May 24, 2011 

Pursuant to the notice of the proposed rule review published in the 
January 21, 2011, issue of the Texas Register (36 TexReg 281), the 
Employees Retirement System of Texas (ERS) reviewed 34 Texas Ad
ministrative Code (TAC) Chapter 65, Executive Director, pursuant to 
Texas Government Code §2001.039, to determine whether the reasons 
for adopting the rules in Chapter 65 continue to exist. No comments 
were received concerning the proposed rule review. 

As a result of the review, the ERS Board of Trustees (Board) has de
termined that the reasons for adopting the rules in 34 TAC Chapter 65 
continue to exist and, therefore, the Board readopts Chapter 65. This 
completes ERS’ review of 34 TAC Chapter 65, Executive Director. 
TRD-201101873 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: May 24, 2011 

Pursuant to the notice of the proposed rule review published in the 
January 21, 2011, issue of the Texas Register (36 TexReg 282), the 

Employees Retirement System of Texas (ERS) reviewed 34 Texas Ad
ministrative Code (TAC) Chapter 67, Hearings on Disputed Claims, 
pursuant to Texas Government Code §2001.039, to determine whether 
the reasons for adopting the rules in Chapter 67 continue to exist. No 
comments were received concerning the proposed rule review. 

As a result of the review, the ERS Board of Trustees (Board) has de
termined that the reasons for adopting the rules in 34 TAC Chapter 67 
continue to exist and, therefore, the Board readopts Chapter 67. This 
completes ERS’ review of 34 TAC Chapter 67, Hearings on Disputed 
Claims. 
TRD-201101874 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: May 24, 2011 

Pursuant to the notice of the proposed rule review that was published 
in the January 21, 2011, issue of the Texas Register (36 TexReg 282), 
the Employees Retirement System of Texas (ERS) reviewed 34 Texas 
Administrative Code (TAC) Chapter 85, Flexible Benefits, pursuant to 
Texas Government Code §2001.039, to determine whether the reasons 
for adopting the rules in Chapter 85 continue to exist. No comments 
were received concerning the proposed rule review. 

As a result of the review, the ERS Board of Trustees (Board) has de
termined that the reasons for adopting the rules in 34 TAC Chapter 85 
continue to exist, and therefore, the Board readopts Chapter 85. This 
completes ERS’ review of 34 TAC Chapter 85, Flexible Benefits. 
TRD-201101877 
Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: May 24, 2011 
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Department of Aging and Disability Services 
Notification of Consulting Procurement 
I. The Department of Aging and Disability Services (DADS) an
nounces the release of its Request for Proposals (RFP) for External 
Evaluation and Advisory Services for State Supported Living Centers 
(SSLCs) operation. The RFP and the execution of the ensuing contract 
will be conducted in accordance with Texas Government Code, Chap
ter 2254, Subchapter B, Consulting Services. The procurement will be 
conducted by Enterprise Contract and Procurement Services (ECPS), 
a division of the Texas Health and Human Services Commission 
(HHSC). 

II. DADS mission for this procurement is enter into a contract with a 
service provider that can demonstrably improve the quality assurance 
oversight and reporting for DADS SSLCs from an impartial external 
prospective, in an assertive and effective manner. 

DADS expects to achieve the following goals through this RFP: 

1. Improve and enhance SSLC facilities service operations for all res
idents. 

2. Improve compliance with processes/systems within ICF/MR pro
gram requirements. 

3. Ensure compliance with the Department of Justice (DOJ) Settlement 
Agreement. 

4. Maximize operational efficiencies. 

5. Enhance the quality of life of, and services provided to, each resident 
at every SSLC. 

Services shall be provided to persons with intellectual disabilities in 
accordance with their respective Specific Program Objective (SPO) or 
Individual Program Plan (IPP), or both. Services under a contract re
sulting from this RFP will be provided to all residents of DADS SSLCs. 
The successful respondent shall provide the following services: 

1. Conduct comprehensive reviews of facilities operations. 

2. Present findings and recommendations to enhance and improve the 
quality of services. 

3. Provide consultation to include participation in work groups to de
velop and/or refine processes. 

4. Develop training modules for a large state-operated ICF/MR pro
gram to ensure compliance with all ICF/MR program requirements and 
DOJ Settlement Agreement. 

5. Provide training sessions of approved recommendations. 

6. Conduct post training of all around effectiveness evaluations. 

7. Detect and provide post training follow up recommendations. 

8. Implement mechanisms to ensure continuity of approved enhance
ment recommendations. 

9. Present a lessons learned post project closing session, per project/as
signment. 

10. Conduct reviews and evaluations of all monitors activities desig
nated by DOJ, including draft compliance reports. 

11. Provide technical assistance for various specific operations as as
signed by DADS. 

12. Drafting of compliance reports. 

13. Provide independent evaluations of DOJ monitors activities and 
reports. 

The foregoing list of services is not an exhaustive list of services that 
may be required of the provider. Respondents should expect that the 
successful respondent will be required to perform additional services. 

Work assignments will be instructed by DADS SSLC Division on a per 
project basis, which could be concurrent assignments at more then one 
SSLC at a time as DADS may deem necessary. 

The RFP is located in full on DADS Business Opportunities Page 
under the link at http://www.dads.state.tx.us/business/contracting/con
tract_ops.html. HHSC-ECPS also posted notice of the procurement 
on the Electronic State Business Daily on June 3, 2011. The current 
closing date for receipt of vendor proposals is June 24, 2011. 

III. The successful vendor will be evaluated on demonstrated compe
tence, knowledge, skills, the ability to meet the mission and scope of 
work, qualifications, and the reasonableness of the proposed cost for 
the services, all as detailed in the RFP. 

IV. Texas Health and Human Services Commission’s sole point of con
tact for this Procurement: 

Abel Martinez, Purchaser 

Health and Human Services Commission 

Enterprise and Procurement Services 

4405 N. Lamar Blvd. 

Austin Texas 78756 

(512) 206-5524 phone 

(512) 206-5552 fax 

abel.martinez@hhsc.state.tx.us 

TRD-201101879 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Filed: May 25, 2011 

Texas Department of Agriculture 
Request for Qualifications: Program and Bond Outside 
Counsel Services 

1. Purpose. 

The Texas Agricultural Finance Authority (the Authority), a public au
thority within the Texas Department of Agriculture (the Department), is 
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seeking proposals in response to this Request for Qualifications (RFQ) 
for program and bond counsel. The Authority is seeking to employ 
Program Counsel to provide general legal assistance when needed and 
in providing advice regarding the issuance, administration and/or pur
chase of bonds, as necessary. The Authority currently operates pro
grams pursuant to Chapter 44 and Chapter 58 of the Texas Agriculture 
Code (the Code). 

2. Background of the Authority. 

As a result of changes made by Senate Bill 1016, 81st Legislature, the 
Authority currently operates four programs: (1) the Interest Rate Re
duction Program; (2) the Agricultural Loan Guarantee Program; (3) 
the Young Farmer Interest Rate Reduction Program; and (4) the Young 
Farmer Grant Program. In the past, the Authority has provided finan
cial assistance to eligible borrowers through various financial instru
ments including direct loans, loan guaranties, insurance or co-insur
ance. At this time, the Authority no longer engages in any direct fi 
nancial assistance programs, other than the Agricultural Loan Guaran
tee Program and Young Farmer Grant Program, as noted above. The 
Authority is governed by an eleven-member Board of Directors (the 
Board) appointed by the Commissioner of the Texas Department of 
Agriculture for two-year staggered terms. Employees of the Depart
ment are designated by the Commissioner of Agriculture to administer 
the Authority. 

Chapter 58 and  Chapter  59 of the Code allow the Authority to issue 
revenue and general obligation bonds though the Texas Public Finance 
Authority. Currently, the Authority does not administer any programs 
that contemplate the issuance of new bonds or debt by the Authority. 

3. Statement of Duties for the Counsel. 

The counsel’s responsibilities will include, but will not be limited to, 
advice to the Board and staff of the Department (Staff) on: past fi 
nancial commitments of the Authority, as necessary; bonds previously 
issued by the Authority; current programs operated by the Authority; fi 
nancial commitments that may be proposed as part of current programs; 
matters pertaining to loan servicing and administration, including po
tential collection activities; legal ramifications and constraints of bond 
issuance; investment policy; legal aspects of investments and loan pol
icy; legality of proposed debt structuring techniques; compliance with 
federal tax and securities requirements for financings associated with 
the Authority’s programs; and real and anticipated changes in state and 
federal law, regulations, or public policy, and the potential and real im
pact on the Authority, existing or anticipated bond issues, investment 
policy, and loan policy. 

With respect to new bond issues, if any, counsel, in consultation with 
the Authority’s Financial Advisor and Staff, may be asked to prepare or 
review legal documents required by the Board, Comptroller of Public 
Accounts, Attorney General, the Texas Public Finance Authority, or 
outside parties; request and obtain approval of the bond issue from 
the Texas Public Finance Authority, Attorney General, Bond Review 
Board and other required authorities; and review all financial models 
and render opinions on the legality and relevant tax position of the 
proposed issuance and lending scenario. 

The counsel shall also perform such other legal services, if requested by 
the Authority, that are needed for the implementation and administra
tion of the programs of the Authority. Such services shall include, with
out limitation, the following: consultation concerning planning and de
velopment of programs of the Authority; providing advice concerning 
policies for lending or granting funds to eligible borrowers; review of 
program applications; review and drafting of loan documents; assis
tance in implementing loan guarantee programs; advice and services 
concerning legislation affecting such programs; advising on, and upon 
request of the Authority, initiating and pursing collection actions in re

lation to loan programs; and providing advice concerning administra
tion of the Authority. 

4. Proposal Contents. 

Responses to this RFQ should include, at least, the following: a thor
ough description of your firm’s ability to represent the Authority in the 
stated job duties; a description of your firm’s past experience as coun
sel for other state agencies; a description of your firm’s past experience 
as counsel to state and federal banks, credit unions, finance companies, 
and other financial institutions; a designation of the individuals who 
might be assigned to the work of the Authority; examples of similar 
programs in which your firm has assisted as legal counsel; a quotation 
of your proposed fee structure; a statement addressing the effort made 
by your firm to encourage and develop the participation of women and 
minorities in your firm; affirmation that the firm does not, and shall not 
during the term of the contract, represent any plaintiff in a proceeding 
seeking monetary damages from the State of Texas or any of its agen
cies; and a statement of willingness to comply with policies, directives, 
and guidelines of the Authority and the Attorney General of the State 
of Texas. 

5. Statement of Evaluation Process. 

Responses to this RFQ will be evaluated and summarized for the 
Board’s review. Staff will make a recommendation to the Board at 
the first available meeting. The Board intends to select the proposal 
that demonstrates the highest degree of competency and the necessary 
qualifications and experience in providing the requested legal services 
at a fair and reasonable price. The Authority reserves the right to issue 
more than one contract for this RFQ. 

6. Proposal Requirements. 

A duly authorized representative of the firm must execute the submitted 
response. An unsigned response will not be accepted. Issuance of this 
RFQ in no way constitutes a commitment by the Authority to award 
a contract or to retain program counsel. The Authority also reserves 
the right to make amendments to the qualifications requested by giving 
written notice to all firms who receive this RFQ. All communications 
with the Authority concerning this RFQ and the selection of Program 
Counsel shall be directed to Rick Rhodes, Assistant Commissioner for 
Rural Economic Development with the Department, acting as program 
manager on behalf of the Authority. Any contact by a submitting firm, 
its employees or representatives with any Board member of the Au
thority for the purposes of soliciting or encouraging a favorable review 
may be considered grounds for disqualification. 

7. Proposal Submission. 

All proposals must be received no later than 5:00 p.m., July 1, 2011. 
Proposal responses, modifications or addenda to an original response 
received by the Authority after the specified time and date for closing 
will not be considered. Each firm is responsible for ensuring that its 
response reaches the Authority before the proposed due date. Firms 
should submit one unbound original and three (3) copies of their 
proposal to: Mr. Rick Rhodes, Assistant Commissioner for Rural 
Economic Development, Texas Agricultural Finance Authority, c/o 
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas 
78711. Street Address: 1700 N. Congress Ave., Stephen F. Austin 
Bldg., 11th Floor, Austin, Texas 78701. 

Please mark the envelopes containing proposals with the following note 
in the lower left-hand corner: IN RESPONSE TO PROPOSAL RE-
QUEST: PROGRAM AND BOND COUNSEL. All proposals be
come the property of the Authority. Proposals must set forth full, ac
curate and complete information as required by this request. Oral re
sponses, instructions or offers will not be considered. The Authority 
reserves the right to reject any and all responses. 
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8. Term of the Agreement. 

The contract term shall be for the period beginning September 1, 2011, 
through August 31, 2013, with three one-year options to renew. 

9. Terms of the Agreement. 

Program Counsel contract issued under this RFQ will be in the form 
prescribed by the Department. 

10. Proposal Modification. 

Any response may be modified or withdrawn even after received by 
the Authority at any time prior to the proposal due date. No material 
changes will be allowed after the expiration of the proposal due date; 
however, non-substantive corrections or deletions may be made with 
the approval of Staff. The Authority reserves the exclusive right to 
review proposals and make an appropriate selection from such propos
als. The Authority is not bound to accept any proposal by virtue of this 
RFQ. 

11. Cost Incurred in Responding. 

All costs directly or indirectly related to preparation of a response to 
the RFQ or any oral presentation required to supplement and/or clar
ify the RFQ which may be required by the Authority shall be the sole 
responsibility of, and shall be borne by, your firm. 

12. Release of Information and Open Records. 

All proposals shall be deemed, once submitted, to be the property of the 
Authority and are subject to Texas Public Information Act (the Act). 
Under the Act, information submitted in response to this RFQ may not 
be released by the Authority during the proposal evaluation process or 
prior to the awarding of a contract. After the Authority completes the 
process and a contract is awarded, proposals and information included 
therein may be subject to public disclosure under the Act. 
TRD-201101880 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Filed: May 25, 2011 

Office of the Attorney General 
Notice of Settlement of a Texas Health and Safety Code and 
Texas Water Code Action 

Notice is hereby given by the State of Texas of the following proposed 
resolution of an environmental enforcement lawsuit under the Texas 
Health and Safety Code and the Texas Water Code. Before the State 
may settle a judicial enforcement action, pursuant to the Texas Wa
ter Code, the State shall permit the public to comment in writing on 
the proposed judgment. The Attorney General will consider any writ
ten comments and may withdraw or withhold consent to the proposed 
agreed judgment if the comments disclose facts or considerations that 
indicate that the consent is inappropriate, improper, inadequate, or in
consistent with the requirements of the Code. 

Case Title and Court: Settlement Agreement in United States of Amer-
ica, State of Texas, and State of Oklahoma v. Mahard Egg Farm, Inc., 
Cause No. 3:11-cv-01031-N, in the United States District Court for the 
Northern District of Texas Dallas Division. 

Background: Defendant Mahard Egg Farm, Inc., is the owner of an 
egg production company with four currently operating farms located 
in Texas and Oklahoma. A suit was filed alleging multiple violations 
of the federal Clean Water Act, the Texas Water Code, Texas Health 
and Safety Code, Oklahoma laws, and permits and rules of the Texas 

Commission on Environmental Quality. The suit seeks injunctive re
lief, civil penalties, and attorney’s fees. 

Nature of Settlement: The settlement assesses total civil penalties 
of $1,900,000.00. Of this amount, the State of Texas will receive 
$633,333.00 in civil penalties. In addition, the State of Texas will 
receive $133,000.00 in attorney’s fees. The settlement also awards 
injunctive relief. 

For a complete description of the proposed settlement, the proposed 
Consent Decree should be reviewed. Requests for copies of the 
judgment and written comments on the proposed settlement should be 
directed to Kellie E. Billings, Assistant Attorney General, Office of 
the Texas Attorney General, P.O. Box 12548, MC-018, Austin, Texas 
78711-2548, (512) 463-2012, facsimile (512) 320-0052. Written 
comments must be received within 30 days of publication of this 
notice to be considered. 

For information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
TRD-201101830 
Jay Dyer 
Deputy Attorney General 
Office of the Attorney General 
Filed: May 19, 2011 

Coastal Coordination Council 
Notice and Opportunity to Comment on Requests for 
Consistency Agreement/Concurrence Under the Texas Coastal 
Management Program 

On January 10, 1997, the State of Texas received federal approval 
of the Coastal Management Program (CMP) (62 Federal Register pp. 
1439-1440). Under federal law, federal agency activities and actions 
affecting the Texas coastal zone must be consistent with the CMP goals 
and policies identified in 31 TAC Chapter 501. Requests for federal 
consistency review were deemed administratively complete for the fol
lowing project(s) during the period of May 14, 2011, through May 20, 
2011. As required by federal law, the public is given an opportunity 
to comment on the consistency of proposed activities in the coastal 
zone undertaken or authorized by federal agencies. Pursuant to 31 TAC 
§§506.25, 506.32, and 506.41, the public comment period extends 30 
days from the date published on the Coastal Coordination Council web 
site. The notice was published on the web site on May 25, 2011. The 
public comment period for this project will close at 5:00 p.m. on June 
24, 2011. 

FEDERAL AGENCY ACTIONS: 

Applicant: Georgia Gulf Corporation; Location: The project is lo
cated in the Houston Ship Channel, 0.5 mile west of the intersection of 
the Houston Ship Channel and Beltway 8 Bridge, in Pasadena, Harris 
County, Texas. The project can be located on the U.S.G.S. quadran
gle map entitled: Pasadena, Texas. Approximate UTM Coordinates 
in NAD 83 (meters): Zone 15; Easting: 291649; Northing: 3291456. 
Project Description: The applicant proposes to construct a barge dock
ing facility within the Houston Ship Channel, 0.5 mile west of the 
intersection of the Houston Ship Channel and Beltway 8 Bridge, in 
Pasadena, Harris County, Texas. Construction of the facility involves 
rerouting of an ephemeral stream, S-2, (350 linear feet) to outfall over 
the existing bulkhead, construction of a proposed dock house, loading 
arm pads (0.01 acre of W-2), mooring structures, six fender pilings, 
construction of a new bulkhead, excavation for the barge dock, and me
chanically dredging to a depth of -16 meant low tide (mlt) plus 1 foot of 
over dredge. The proposed dredge area will be 474 linear feet long by 
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385 feet wide for a total impact of 4.19 acres. A portion of this proposed 
barge dock area will created out of uplands and 385 linear feet of ex
isting bulkhead and riprap will be removed to create the barge docking 
area. The new bulkhead will be 707 linear feet to form a 168-foot-long 
by 271-foot-wide barge slip. All dredged material will be placed in the 
following dredged material placement areas: Rosa Allen, Glanville, 
Peggy Lake, Alexander Island, Beltway 8 Tract, and Burnet Bay. The 
applicant proposes to mitigate for the project impacts by performing the 
mitigation on site. CMP Project No.: 11-0285-F1. Type of Applica
tion: U.S.A.C.E. permit application #SWG-2010-00641 is being eval
uated under §10 of the Rivers and Harbors Act of 1899 (33 U.S.C.A. 
§403) and §404 of the Clean Water Act (33 U.S.C.A. §1344). 

Applicant: Battleground Oil Specialty Terminal Company -
BOSTCO; Location: The project site is located on the Houston Ship 
Channel, at 1836 Miller Cut-Off Road, in La Porte, Harris County, 
Texas. The project site can be located on the U.S.G.S. quadrangle 
map titled: TX-LA PORTE, Texas. Approximate UTM Coordinates 
in NAD 83 (meters): Zone 15; Easting: 301508; Northing: 3290385. 
Project Description: The applicant proposes to discharge fill and or 
dredge material into waters of the United States, including wetlands, 
install structures and conduct dredging activities during the devel
opment of a new bulk liquid storage terminal on the Houston Ship 
Channel in Harris County, Texas. This will include the construction 
of two 80- by 100-foot ship docks, one 60- by 60-foot barge dock, 
two 30- by 60-foot barge docks, five access bridges, five pipe racks, 
and forty-seven mooring/breasting structures. The applicant is also 
proposing to hydraulically dredge the ship docks, the channel, and the 
proposed turning basin to -45-foot Mean Low Tide (with a +2-foot 
overdredge). The barge docks would be hydraulically dredged to a 
depth of -15-foot MLT (with a +2-foot overdredge). The proposed 
dredge work would displace approximately 5,215,868 cubic yards of 
dredge material. The applicant is requesting permission to place the 
dredged material in the following Dredge Material Placement Areas 
(DMPA’s): Peggy Lake, Alexander Island, Lost Lake, and on-site at 
Barnes Island. As proposed, the construction of the facility would 
involve placement of fill material into multiple aquatic features found 
within the inland portion of the project. Specifically, these inland 
activities would impact a total of 6 acres of wetlands (which includes 
approximately 2.8 acres of palustrine forested wetlands, 1.18 acres of 
palustrine scrub-shrub wetlands, and 1.7 acres of palustrine emergent 
wetlands), and 9.95 acres of open water. The applicant proposes to 
mitigate for the proposed impacts by purchasing credits at the Greens 
Bayou Wetlands Mitigation Bank (GBWMB). The applicant has 
reserved credits at GBWMB. CMP Project No.: 11-0293-F1. Type 
of Application: U.S.A.C.E. permit application #SWG-2011-00011 is 
being evaluated under §10 of the Rivers and Harbors Act of 1899 (33 
U.S.C.A. §403) and §404 of the Clean Water Act (33 U.S.C.A. §1344). 
Note: The consistency review for this project will be conducted by the 
Texas Commission on Environmental Quality under §401 of the Clean 
Water Act (33 U.S.C.A. §1344). 

Applicant: Oiltanking Beaumont Partners, LP; Location: The 
project site is located in the Neches River and wetlands adjacent to 
the Neches River at the Oiltanking facility east of Amaco Road along 
the Neches River at the address of 6275 Highway 347, in Beaumont, 
Jefferson County, Texas. The project can be located on the U.S.G.S. 
quadrangle map titled: Beaumont East, Texas. LATITUDE & LON
GITUDE: (NAD 83): Latitude: 30.030 North; Longitude: -94.0339 
West. Project Description: The applicant proposes to construct a 
new barge docking facility. Construction of the 340-foot-long by 
60-foot-wide (0.468 acres) barge docking facility will involve instal
lation of 9 monopiles perpendicular to a new gangway platform that 
will connect to a 13-foot-wide new approach way providing access 
from the shoreline. No dredging is anticipated in the vicinity of the 

new barge dock. A 817-linear-foot new pipe rack will be constructed, 
connecting to the existing pipe rack, along a new 16-foot-wide by 
680-linear foot long roadway and will continue down the approach 
way to the gangway platform. Construction of the roadway and 
pipe rack by placement of fill will impact 0.82 acres of wetlands 
adjacent to the Neches River. Along the shoreline and beneath the 
new 13-foot-wide approach way, an 824-linear-foot concrete revet
ment mattress (305 cubic yards) will be placed to provide shoreline 
protection. Installation of this revetment mattress on the shoreline 
will impact 0.18 acre of wetlands adjacent to the Neches River. Total 
project impacts are 1.0 acres of wetlands and 2.87 acres of waters 
within the Neches River. The applicant proposes to mitigate for the 
proposed impacts by performing permittee-responsible mitigation by 
placing a conservation easement on a 3.11 acre selected site within 
the Rose City Cypress Swamp Mitigation Area. CMP Project No.: 
11-0309-F1. Type of Application: U.S.A.C.E. permit application 
#SWG-2000-02956 is being evaluated under §10 of the Rivers and 
Harbors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water 
Act (33 U.S.C.A. §1344). 

Applicant: City of Port Arthur; Location: The project site is located 
in Ditches A, B, C, D, and the Buford Street Ditch in Sabine Pass, Jef
ferson County, Texas. The project can be located on the U.S.G.S. quad
rangle map titled: Sabine Pass, Texas. LATITUDE & LONGITUDE 
(NAD 83) Centerpoint: 29.740 North; 93.894 West. Project Descrip
tion: The applicant proposes to install tide flex gates within Ditches A, 
B, C, D at the confluence of these ditches and the Buford Street Ditch 
and within the Buford Street Ditch to control saltwater inflow to the 
City of Sabine Pass roadside ditches. Each tide flex gate installation 
involves the placement of twenty-four 8-foot by 40-foot wooden piles, 
construction of a 12-inch-wide concrete headwall, and placement of a 
24-inch reinforced concrete pipe impacting 0.057 acre of adjacent tidal 
wetlands and waters. The installation of structures within the Buford 
Street Ditch will involve the placement of three 24-inch reinforced con
crete pipes. Approximately 0.29 acre of adjacent tidal wetland and wa
ters will be impacted by the proposed project. The applicant proposes 
to mitigate for the impacts by purchasing the applicable number of mit
igation credits from a Corps-approved mitigation bank. CMP Project 
No.: 11-0376-F1. Type of Application: U.S.A.C.E. permit application 
#SWG-2010-00589 is being evaluated under §10 of the Rivers and Har
bors Act of 1899 (33 U.S.C.A. §403) and §404 of the Clean Water Act 
(33 U.S.C.A. §1344). 

Pursuant to §306(d)(14) of the Coastal Zone Management Act of 1972 
(16 U.S.C.A. §§1451-1464), as amended, interested parties are invited 
to submit comments on whether a proposed action or activity is or is 
not consistent with the Texas Coastal Management Program goals and 
policies and whether the action should be referred to the Coastal Coor
dination Council for review. 

Further information on the applications listed above, including a 
copy of the consistency certifications or consistency determinations 
for inspection may be obtained from Ms. Kate Zultner, Consistency 
Review Specialist, Coastal Coordination Council, P.O. Box 12873, 
Austin, Texas 78711-2873, or via email at kate.zultner@glo.texas.gov. 
Comments should be sent to Ms. Zultner at the above address or by 
email. 
TRD-201101881 
Larry L. Laine 
Chief Clerk/Deputy Land Commissioner, General Land Office 
Coastal Coordination Council 
Filed: May 25, 2011 

Office of Consumer Credit Commissioner 
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Notice of Rate Ceilings 

The Consumer Credit Commissioner of Texas has ascertained the fol
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.005, and 303.009, Texas Finance Code. 

The weekly ceiling as prescribed by §303.003 and §303.009 
for the period of 05/30/11 - 06/05/11 is 18% for Con
sumer1/Agricultural/Commercial2 credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 05/30/11 - 06/05/11 is 18% for Commercial over $250,000. 
1Credit for personal, family or household use. 
2Credit for business, commercial, investment or other similar purpose. 
TRD-201101857 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: May 24, 2011 

Credit Union Department 
Application for a Merger or Consolidation 

Notice is given that the following application has been filed with the 
Credit Union Department (Department) and is under consideration: 

An application was received from Members Credit Union (Cleburne) 
seeking approval to merge with H-F Employees Federal Credit Union 
(Crowley), with Members Credit Union being the surviving credit 
union. 

Comments or a request for a meeting by any interested party relating 
to an application must be submitted in writing within 30 days from the 
date of this publication. Any written comments must provide all infor
mation that the interested party wishes the Department to consider in 
evaluating the application. All information received will be weighed 
during consideration of the merits of an application. Comments or a 
request for a meeting should be addressed to the  Credit  Union Depart
ment, 914 East Anderson Lane, Austin, Texas 78752-1699. 
TRD-201101856 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Filed: May 24, 2011 

Texas Council for Developmental Disabilities 
Request for Proposals 

The Texas Council for Developmental Disabilities (TCDD) announces 
the availability of funds for up to two projects that will demonstrate 
how appropriate supports may help individuals with developmental 
disabilities to participate in exercise and nutrition programs to achieve 
their health and fitness goals. 

The Council has approved funds up to $250,000 per year, for each 
project, for up to five years, for projects funded under this announce
ment. Funds available for this project are provided to TCDD by the 
U.S. Department of Health and Human Services, Administration on 
Developmental Disabilities, pursuant to the Developmental Disabili
ties Assistance and Bill of Rights Act. Funding for the project is de
pendent on the results of an independent review process established by 
the Council and the availability of funds. Continuation funding for 

the subsequent years will not be automatic, but will be based on a 
review of the project’s accomplishments and other items. Non-federal 
matching funds of at least 10% of the total project costs are required for 
projects in federally designated poverty areas. Non-federal matching 
funds of at least 25% of total project costs are required for projects in 
other areas. 

Additional information concerning this RFP or more informa
tion about TCDD may be obtained through TCDD’s website at 
http://www.txddc.state.tx.us. All questions pertaining to this RFP 
should be directed to Wendy Jones, Grants Specialist, at (512) 
437-5411 or email Wendy.Jones@tcdd.state.tx.us. Application 
packets must be requested in writing or downloaded from the Internet. 

Deadline: One hard copy, with original signatures, and one electronic 
copy must be submitted. All proposals must be received by TCDD, 
not later than 4:00 p.m. Central Time, Wednesday, August 10, 2011, 
or, if mailed, postmarked prior to midnight on the date specified 
above. Proposals may be delivered  by hand or  mailed to  TCDD at  
6201 East Oltorf, Suite 600, Austin, TX 78741-7509 to the attention of 
Jeri Barnard. Faxed proposals cannot be accepted. Electronic copies 
should be addressed to Jerianne.Barnard@tcdd.state.tx.us. 

Proposals will not be accepted after the  due date.  

Grant Proposers’ Workshops: The Texas Council for Developmen
tal Disabilities will conduct telephone conferences to help potential 
applicants understand the grant application process and this specific 
RFP. In addition, answers to frequently asked questions will be 
posted on the TCDD website. Please check the TCDD website at 
http://txddc.state.tx.us/grants_projects/rfp_announcements.asp 
for a schedule of conference calls for this RFP. 
TRD-201101887 
Roger Webb 
Executive Director 
Texas Council for Developmental Disabilities 
Filed: May 25, 2011 

Employees Retirement System of Texas 
Request for Proposal 
In accordance with Texas Insurance Code, Chapter 1551, the Employ
ees Retirement System of Texas ("ERS") is issuing a Request for Pro
posal ("RFP") seeking qualified Carriers to provide Group Term Life 
Insurance and Accidental Death and Dismemberment Insurance and 
administration of a Short and Long Term Disability Income Benefits 
Plan for Participants covered under the Texas Employees Group Bene
fits Program ("GBP") beginning January 1, 2012 through an initial term 
of August 31, 2016. The Carrier shall provide administrative services 
for the level of benefits required in the RFP and meet other require
ments that are in the best interest of ERS, the GBP, its Participants and 
the state of Texas, and shall be required to execute a Contractual Agree
ment ("Contract") provided by, and satisfactory to, ERS. 

A Carrier wishing to respond to this request shall: 1) maintain its princi
pal place of business and provide all products and/or services including, 
but not limited to: call center, billing, eligibility, and programming, etc. 
within the United States of America, and shall have a valid Certificate 
of Authority and a third-party administrative license to do business in 
Texas as a Carrier from the Texas Department of Insurance and is in 
good standing with all agencies of the state of Texas, including TDI, 2) 
have been providing coverage, administrative services, claim process
ing, to group benefit plans, at least one of which will have an enroll
ment of 10,000 covered employees working in multiple locations, 3) 
have a current net worth of $50 million as evidenced by a 2010 audited 
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financial statement and have been doing business in Texas for three 
(3) years, 4) Life Carrier shall have a minimum capital and surplus in 
the amount of $100 million and have been doing business in Texas for 
five (5) years as evidenced by a 2010 audited financial statement, and 
5) Disability Carrier shall have a minimum capital and surplus in the 
amount of $50 million and have been doing business in Texas for five 
(5) years as evidenced by a 2010 audited financial statement. The ser
vices requested and described in the RFP have been segregated into 
two (2) distinct Plan Administrations: a) underwrite and administer 
the Group Term Life Insurance and Accidental Death and Dismember
ment Insurance coverages, and b) administer Group Disability Income 
coverages. Qualified Carrier may submit a Proposal and bid response 
materials to provide services for one or both programs. ERS reserves 
the right to select one or more Carriers to provide services for one or 
both services. 

The RFP will be available on or after June 7, 2011 from ERS’ website 
and will include documents for the Carrier’s review and response. To 
access the secured portion of the RFP website, the interested Carrier 
shall email its request to the attention of IVendor Mailbox at: iven
dorquestions@ers.state.tx.us. The email request shall reflect the Car
rier’s legal name, street address, phone and fax numbers, and email 
address for the organization’s direct point of contact. Upon receipt of 
this information, a user ID and password will be issued to the request
ing organization that will permit access to the secured RFP. 

General questions concerning the RFP and/or ancillary bid materials 
should be sent to the IVendor Mailbox where the responses, if appli
cable, are updated frequently. The submission deadline for all RFP 
questions submitted to the IVendor Mailbox are due on June 24, 2011 
at 4:00 p.m. CT. 

To be eligible for consideration, the Carrier is required to submit a to
tal of six (6) sets of the Proposal in a sealed container. One (1) printed 
original shall be labeled as an "Original" and include fully executed 
documents, as appropriate, signed in blue ink and without amendment 
or revision. Three (3) additional duplicates of the Proposal, including 
all required exhibits, shall be provided in printed format. Finally, two 
(2) complete copies shall be submitted on CD-ROMs in Excel or Word 
format. No PDF documents (with the exception of sample GBP-spe
cific marketing materials, financial statements, and audited financial 
materials) may be reflected on the CD-ROMs. All materials shall be 
received by ERS no later than 12:00 noon (CT) on July 5, 2011. 

ERS will base its evaluation and selection of a Carrier on factors includ
ing, but not limited to the following, which are not necessarily listed 
in order of priority: compliance with the RFP, operating requirements, 
and experience serving large group programs, past experience, admin
istrative quality, program fees and other relevant criteria. Each Pro
posal will be evaluated both individually and relative to the Proposal 
of other qualified Carriers. Complete specifications will be included 
with the RFP. 

ERS reserves the right to reject any and/or all Proposals and/or call for 
new Proposals if deemed by ERS to be in the best interests of ERS, 
the GBP, its Participants and the state of Texas. ERS also reserves the 
right to reject any Proposal submitted that does not fully comply with 
the RFP’s instructions and criteria. ERS is under no legal requirement 
to execute a Contract on the basis of this notice or upon issuance of the 
RFP and will not pay any costs incurred by any entity in responding to 
this notice or in connection with the preparation thereof. ERS reserves 
the right to vary all provisions set forth at any time prior to execution 
of a Contract where ERS deems it to be in the best interest of ERS, the 
GBP, its Participants and the state of Texas. 
TRD-201101855 

Paula A. Jones 
General Counsel and Chief Compliance Officer 
Employees Retirement System of Texas 
Filed: May 23, 2011 

Texas Commission on Environmental Quality 
Agreed Orders 

The Texas Commission on Environmental Quality (TCEQ or commis
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. TWC, §7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op
portunity to submit written comments on the proposed AOs. TWC, 
§7.075 requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is July 4, 2011. TWC, §7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require
ments of the statutes and rules within the commission’s jurisdiction 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the ap
plicable regional office listed as follows. Written comments about an 
AO should be sent to the enforcement coordinator designated for each 
AO at the commission’s central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on July 4, 2011. Written 
comments may also be sent by facsimile machine to the enforcement 
coordinator at (512) 239-2550. The commission enforcement coordi
nators are available to discuss the AOs and/or the comment procedure 
at the listed phone numbers; however, TWC, §7.075 provides that com
ments on the AOs shall be submitted to the commission in writing. 

(1) COMPANY: Amanda Koller, Christina Koller, and Johnny Minze 
Koller dba Koller Dairy; DOCKET NUMBER: 2010-2045-AGR-E; 
IDENTIFIER: RN102792306; LOCATION: Camp County; TYPE 
OF FACILITY: dairy operation; RULE VIOLATED: 30 TWC, 
§26.121(a)(1) and 30 TAC §321.31(a), by failing to prevent an unau
thorized discharge of wastewater from an animal feeding operation 
into or adjacent to water in the state; and 30 TAC §321.47(e)(1), by 
failing to maintain sufficient volume in the retention control structure 
to accommodate sludge, wastewaters, and contaminated storm water 
from the facility; PENALTY: $1,900; ENFORCEMENT COORDI
NATOR: Thomas Jecha, P.G., (512) 239-2576; REGIONAL OFFICE: 
2916 Teague Drive, Tyler, Texas 75701-3734, (903) 535-5100. 

(2) COMPANY: AUSTIN S & S, INCORPORATED dba Super 
Mart; DOCKET NUMBER: 2011-0126-PST-E; IDENTIFIER: 
RN102273810; LOCATION: Elgin, Travis County; TYPE OF FA
CILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to 
renew a previously issued underground storage tank (UST) delivery 
certificate by submitting a properly completed UST registration and 
self-certification form at least 30 days before the expiration date; 
30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to 
make available to a common carrier a valid, current TCEQ delivery 
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certificate before accepting delivery of a regulated substance into the 
USTs; PENALTY: $1,500; ENFORCEMENT COORDINATOR: Katy 
Schumann, (512) 239-2602; REGIONAL OFFICE: 2800 South IH 35, 
Suite 100, Austin, Texas 78704-5712, (512) 339-2929. 

(3) COMPANY: B F Beverage, Incorporated dba NRH Shell; 
DOCKET NUMBER: 2011-0144-PST-E; IDENTIFIER: 
RN101550713; LOCATION: North Richland Hills, Tarrant County; 
TYPE OF FACILITY: convenience store with retail sales of gasoline; 
RULE VIOLATED: 30 TAC §115.246(1) and (4) and Texas Health 
and Safety Code (THSC), §382.085(b), by failing to maintain 
Stage II records at the station; 30 TAC §115.245(2) and THSC, 
§382.085(b), by failing to verify proper operation of the Stage II 
equipment at least once every 12 months; 30 TAC §334.51(c), by 
failing to maintain underground storage tank (UST) spill and overfill 
control records and make them immediately available for inspection 
upon request by agency personnel; 30 TAC §334.8(c)(4)(A)(vii) and 
(5)(B)(ii), by failing to timely renew a previously issued UST delivery 
certificate by submitting a properly completed UST registration and 
self-certification form at least 30 days before the expiration date; 
30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to 
make available to a common carrier a valid, current TCEQ delivery 
certificate before accepting delivery of a regulated substance into the 
UST; 30 TAC §334.50(b)(1)(A), and TWC, §26.3475(c)(1), by failing 
to monitor USTs for releases at a frequency of at least once every 
month (not to exceed 35 days between each monitoring); 30 TAC 
§334.50(b)(2) and TWC, §26.3475(a), by failing to provide release 
detection for the pressurized piping associated with the USTs; 30 
TAC §334.50(b)(2)(A)(i)(III) and TWC, §26.3475(a), by failing to 
test the line leak detectors at least once per year for performance and 
operational reliability; 30 TAC §334.50(d)(1)(B)(ii) and (iii)(I) and 
TWC, §26.3475(c)(1), by failing to conduct reconciliation of detailed 
inventory control records at least once each month, sufficiently 
accurate to detect a release which equals or exceeds the sum of 1.0% 
of the total substance flow-through for the month plus 130 gallons 
and by failing to record inventory volume measurement for regulated 
substance inputs, withdrawals, and the amount still remaining in the 
tank each operating day; 30 TAC §334.42(i), by failing to inspect all 
sumps, manways, overspill containers or catchment basins associated 
with a UST system at least once every 60 days to assure that their 
sides, bottoms, and any penetration points are maintained liquid-tight 
and free from liquid and debris; and 30 TAC §334.8(c)(4)(C), 
by failing to submit a properly completed UST registration and 
self-certification form to the agency within 30 days of ownership 
change; PENALTY: $15,855; ENFORCEMENT COORDINATOR: 
Thomas Greimel, (512) 239-5690; REGIONAL OFFICE: 2309 
Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(4) COMPANY: City of Arlington; DOCKET NUMBER: 2011
0134-PST-E; IDENTIFIER: RN101998243 and RN101385714; LO
CATION: Arlington, Tarrant County; TYPE OF FACILITY: fleet 
refueling operations; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) 
and TWC, §26.3475(c)(1), by failing to monitor underground storage 
tanks at the All Star Services Facility and Pierce Burch Water Treat
ment Plant Facility for releases at a frequency of at least once every 
month (not to exceed 35 days between each monitoring); PENALTY: 
$5,000; Supplemental Environmental Project offset amount of $4,000 
applied to Cleanup Illegal Dump Site; ENFORCEMENT COORDI
NATOR: Michaelle Sherlock, (210) 403-4076; REGIONAL OFFICE: 
2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(5) COMPANY: City of Rosebud; DOCKET NUMBER: 2011-0136
PWS-E; IDENTIFIER: RN101392322; LOCATION: Rosebud, Falls 
County; TYPE OF FACILITY: public water supply; RULE VIO
LATED: 30 TAC §290.109(c)(1)(B), by failing to collect distribution 
coliform samples at locations specified in the system’s monitoring 

plan; 30 TAC §290.46(j), by failing to complete a customer service 
inspection certificate prior to providing continuous service to new 
construction, or any existing service either when the water purveyor 
has reason to believe that cross-connections or other potential con
taminant hazards exist, or after any material improvement, correction, 
or addition to the facility; 30 TAC §290.44(h)(1)(A), by failing to 
install backflow prevention assemblies or an air gap at all residences 
or establishments where an actual or potential contamination hazard 
exists, as identified in 30 TAC §290.47(i); and 30 TAC §290.45(f)(4), 
by failing to provide a water purchase contract that authorizes a 
maximum daily purchase rate or a uniform purchase rate to meet 
a minimum production capacity of 0.6 gallons per minute per con
nection; PENALTY: $1,667; ENFORCEMENT COORDINATOR: 
Andrea Linson-Mgbeoduru, (512) 239-1482; REGIONAL OFFICE: 
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 
751-0335. 

(6) COMPANY: City of Temple; DOCKET NUMBER: 2011-0280
PWS-E; IDENTIFIER: RN101249308; LOCATION: Temple, Bell 
County; TYPE OF FACILITY: public water supply; RULE VIO
LATED: 30 TAC §290.43(c)(8), by failing to ensure all elevated 
storage tanks are painted, disinfected and maintained in strict accor
dance with current American Water Works Association standards; 30 
TAC §290.42(m) and §290.43(e), by failing to enclose the surface 
water treatment plant and all potable water storage tanks and pressure 
maintenance facilities with an intruder-resistant fence with lockable 
gates or within a lockable building; 30 TAC §290.42(e)(3)(G), by 
failing to obtain an exception in accordance with 30 TAC §290.39(l) 
prior to using any primary disinfectant other than chlorine; 30 TAC 
§290.44(h)(1)(A), by failing to install backflow prevention assemblies 
or an air gap at all residences or establishments where an actual or 
potential contamination hazard, as identified in 30 TAC §290.47(i) 
exists; 30 TAC §290.44(d)(2), by failing to provide increased pressure 
by means of booster pumps taking suction from the storage tanks 
or obtain an exception by acquiring plan approval by the executive 
director for booster pumps taking suction from the distribution lines; 
30 TAC §290.46(w), by failing to provide documentation showing that 
the facility is maintaining internal procedures to notify the executive 
director by a toll-free reporting phone number immediately following 
certain events that may negatively impact the production or delivery 
of safe and adequate drinking water; 30 TAC §290.46(m), by failing to 
initiate maintenance and housekeeping practices at the facility to en
sure the good working condition and general appearance of the facility 
and its equipment; and 30 TAC §290.43(c)(3), by failing to provide 
the overflow on the elevated storage tank with a gravity-hinged and 
weighted cover that fits tightly with no gap over 1/16 inch; PENALTY: 
$6,339; ENFORCEMENT COORDINATOR: Amanda Henry, (713) 
767-3672; REGIONAL OFFICE: 6801 Sanger Avenue, Suite 2500, 
Waco, Texas 76710-7826, (254) 751-0335. 

(7) COMPANY: EKN CORPORATION dba SSG All Sea
sons; DOCKET NUMBER: 2011-0334-PST-E; IDENTIFIER: 
RN101741403; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §115.245(2) and Texas Health and Safety Code, 
§382.085(b), by failing to verify proper operation of the Stage II 
equipment at least once every 12 months and the Stage II vapor space 
manifolding and dynamic back pressure at least once every 36 months 
or upon major system replacement or modification, whichever occurs 
first; PENALTY: $2,478; ENFORCEMENT COORDINATOR: Tate 
Barrett, (713) 422-8968; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(8) COMPANY: Emmons Construction; DOCKET NUMBER: 
2011-0680-WQ-E; IDENTIFIER: RN106094360; LOCATION: 
Killeen, Bell County; TYPE OF FACILITY: construction site; RULE 
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VIOLATED: 30 TAC §281.25(a)(4), by failing to obtain a construction 
General Permit; PENALTY: $700; ENFORCEMENT COORDI
NATOR: Harvey Wilson, (512) 239-0321; REGIONAL OFFICE: 
6801 Sanger Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 
751-0335. 

(9) COMPANY: Flint Hills Resources Port Arthur, LLC; DOCKET 
NUMBER: 2011-0287-AIR-E; IDENTIFIER: RN100217389; LOCA
TION: Port Arthur, Jefferson County; TYPE OF FACILITY: chemical 
manufacturing; RULE VIOLATED: 30 TAC §§101.20(3), 116.715(a), 
and 122.143(4), Texas Health and Safety Code, §382.085(b), Flexi
ble Air Permit Numbers 16989 and PSD-TX-794, Special Conditions 
Number 1, and Federal Operating Permit Number O-1317, Special 
Terms and Conditions Number 22, by failing to prevent unauthorized 
emissions; PENALTY: $10,000; Supplemental Environmental Project 
offset amount of $4,000 applied to Southeast Texas Regional Planning 
Commission, West Port Arthur Home Energy Efficiency Program; EN
FORCEMENT COORDINATOR: Roshondra Lowe, (713) 767-3553; 
REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703
1892, (409) 898-3838. 

(10) COMPANY: Joseph T. Endari dba Endari’s Exxon; DOCKET 
NUMBER: 2011-0251-PST-E; IDENTIFIER: RN101628238; LO
CATION: Beaumont, Jefferson County; TYPE OF FACILITY: 
convenience store with retail sales of gasoline; RULE VIOLATED: 
30 TAC §115.246(3) and (4) and Texas Health and Safety Code 
(THSC), §382.085(b), by failing to maintain Stage II records at the 
station; 30 TAC §115.242(9) and THSC, §382.085(b), by failing to 
post operating instructions conspicuously on the front of each gasoline 
dispensing pump equipped with a Stage II vapor recovery system; 30 
TAC §115.245(2) and THSC, §382.085(b), by failing to verify proper 
operation of the Stage II equipment at least once every 12 months and 
Stage II vapor space manifolding and dynamic backpressure at least 
once every 36 months or upon major system replacement or modifica
tion, whichever occurs first; and 30 TAC §334.50(b)(2)(A)(i)(III) and 
TWC, §26.3475(a), by failing to test the line leak detectors at least 
once per year for performance and operational reliability; PENALTY: 
$9,329; ENFORCEMENT COORDINATOR: Bridgett Lee, (512) 
239-2565; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 

(11) COMPANY: LANXESS Corporation; DOCKET NUMBER: 
2011-0312-AIR-E; IDENTIFIER: RN100825363; LOCATION: 
Orange, Orange County; TYPE OF FACILITY: synthetic rub
ber manufacturing; RULE VIOLATED: 30 TAC §§101.20(3), 
116.115(b)(2)(F) and (c), and 122.143(4), Texas Health and Safety 
Code, §382.085(b), Federal Operating Permit O-2281, General Terms 
and Conditions and Special Terms and Conditions Number 11, and 
Air Permit Numbers 22508 and PSD-TX-874, Special Conditions 
Number 1, by failing to prevent unauthorized emissions; PENALTY: 
$6,275; Supplemental Environmental Project offset amount of $2,510 
applied to City of Orange Municipal Building Energy Efficiency 
Project; ENFORCEMENT COORDINATOR: Audra Benoit, (409) 
899-8799; REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, 
Texas 77703-1892, (409) 898-3838. 

(12) COMPANY: Laurence Elmer Clowdus dba Clowdus 
Dairy; DOCKET NUMBER: 2011-0248-AGR-E; IDENTIFIER: 
RN102900511; LOCATION: Evant, Hamilton County; TYPE 
OF FACILITY: concentrated animal feeding operation; RULE 
VIOLATED: 30 TAC §321.36(b) and §321.40(h) and TCEQ General 
Permit Number TXG920113, Part III.A.2(b) and A.11(e)(1), by failing 
to maintain a proper vegetative buffer strip distance of 125 feet as 
noted on the facility’s site map; PENALTY: $1,010; ENFORCEMENT 
COORDINATOR: Heather Brister, (254) 761-3034; REGIONAL 

OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(13) COMPANY: Monarch Utilities I L.P.; DOCKET NUMBER: 
2011-0261-PWS-E; IDENTIFIER: RN101376127; LOCATION: 
Johnson County; TYPE OF FACILITY: public water supply; RULE 
VIOLATED: 30 TAC §290.45(b)(1)(C)(i) and Texas Health and Safety 
Code, §341.0315(c), by failing to provide a well capacity of 0.6 gal
lons per minute per connection; PENALTY: $267; ENFORCEMENT 
COORDINATOR: Stephen Thompson, (512) 239-2558; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(14) COMPANY: ROCK CREEK GROCERY & CAJUN CUISINE, 
INCORPORATED; DOCKET NUMBER: 2011-0232-PST-E; IDEN
TIFIER: RN101550176; LOCATION: Crowley, Johnson County; 
TYPE OF FACILITY: convenience store with retail sales of gasoline; 
RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and (2) and TWC, 
§26.3475(a) and (c)(1), by failing to monitor underground storage 
tanks (USTs) for releases at a frequency of at least once every month 
(not to exceed 35 days between each monitoring) and by failing to 
provide proper release detection for the piping associated with the UST 
system; PENALTY: $2,621; ENFORCEMENT COORDINATOR: 
Wallace Myers, (512) 239-6580; REGIONAL OFFICE: 2309 Gravel 
Drive, Fort Worth, Texas 76118-6951, (817) 588-5800. 

(15) COMPANY: Rose City Sand Corporation; DOCKET NUMBER: 
2011-0681-WQ-E; IDENTIFIER: RN104257209; LOCATION: Vidor, 
Orange County; TYPE OF FACILITY: Sand Pit; RULE VIOLATED: 
30 TAC §281.25(a)(4), by failing to obtain a Multi-Sector General Per
mit; PENALTY: $700; ENFORCEMENT COORDINATOR: Harvey 
Wilson, (512) 239-0321; REGIONAL OFFICE: 3780 Eastex Freeway, 
Beaumont, Texas 77703-1892, (409) 898-3838. 

(16) COMPANY: STRAWBERRY FOOD, LLC dba Strawberry 
Food Mart; DOCKET NUMBER: 2011-0200-PST-E; IDENTIFIER: 
RN101833630; LOCATION: Pasadena, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.42(i), by failing to inspect all sumps, 
manways, overspill containers or catchment basins associated with an 
underground storage tank system at least once every 60 days to assure 
that their sides, bottoms, and any penetration points are maintained 
liquid-tight, and free of liquid and debris; 30 TAC §115.246(7)(A) 
and Texas Health and Safety Code (THSC), §382.085(b), by failing 
to make Stage II records immediately available for review upon 
request by agency personnel; and 30 TAC §115.245(2) and THSC, 
§382.085(b), by failing to verify proper operation of the Stage II 
equipment at least once every 12 months; PENALTY: $4,630; EN
FORCEMENT COORDINATOR: Danielle Porras, (713) 767-3682; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 

(17) COMPANY: SUPER FIVE INCORPORATED dba AMS 
Mart; DOCKET NUMBER: 2011-0328-PST-E; IDENTIFIER: 
RN101543171; LOCATION: Midlothian, Ellis County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A), (d)(1)(B)(ii) and (iii)(I) and 
TWC, §26.3475(c)(1), by failing to monitor the underground storage 
tanks (USTs) for releases at a frequency of at least once every month 
(not to exceed 35 days between each monitoring) and by failing to 
conduct reconciliation of detailed inventory control records at least 
once each month, sufficiently accurate to detect a release as small as 
the sum of 1.0% of the total substance flow-through for the month plus 
130 gallons and by failing to record inventory volume measurement 
for regulated substance inputs, withdrawals, and the amount still re
maining in the tank each operating day; 30 TAC §334.48(c), by failing 
to conduct effective manual or automatic inventory control procedures 
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for all USTs involved in the retail sale of petroleum substances used 
as motor fuel; and 30 TAC §334.42(i), by failing to inspect all sumps 
including the dispenser sumps, manways, overspill containers, or 
catchment basins associated with the UST system at least once every 
60 days to assure that the sides, bottoms, and any penetration points 
are maintained liquid-tight; PENALTY: $4,605; ENFORCEMENT 
COORDINATOR: Rajesh Acharya, (512) 239-0577; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(18) COMPANY: TOTAL PETROCHEMICALS USA, INCORPO
RATED; DOCKET NUMBER: 2010-1300-AIR-E; IDENTIFIER: 
RN102457520; LOCATION: Port Arthur, Jefferson County; TYPE 
OF FACILITY: petrochemical plant; RULE VIOLATED: 30 TAC 
§§101.20(3), 116.115(b), (2)(F) and (c), and 122.143(4), Texas Health 
and Safety Code (THSC), §382.085(b), Federal Operating Permit 
(FOP) O-01267, Special Terms and Conditions (STC) 28, Air Permit 
Numbers 2347, 8983A, 9194A and PSD-TX-453M6, 9195A and 
PSD-TX-453 M6, Special Condition (SC) 1, Air Permit Numbers 
3615 and 5694, General Condition (GC) 8 and Air Permit Numbers 
9193A and PST-TX-453M6, SC 2, by failing to comply with the 
allowable hourly emissions rates; 30 TAC §116.115(b), (2)(F) and 
(c), §122.143(4), THSC, §382.085(b), FOP O-01267, STC 28, Air 
Permit Number 5694A, GC 8, by failing to comply with the allowable 
hourly emissions rates; 30 TAC §§101.20(3), 116.115(b), (2)(F) 
and (c), 122.143(4), THSC, §382.085(b), FOP O-01267, STC 28, 
and Air Permit Numbers 16840 and PSD-TX-688M2, SC 2 and 
GC 8, by failing to comply with the allowable hourly emissions 
rates and concentrations; 30 TAC §116.115(b)(2)(F) and (c), and 
§122.143(4), THSC, §382.085(b), FOP O-01267, STC 28, and Air 
Permit Number 56385, SC 1, by failing to comply with the allowable 
hourly emissions rates; 30 TAC §§101.20(1) and (3), 116.115(b)(2)(F) 
and (c), and 122.143(4), 40 Code of Federal Regulations (CFR) 
§60.104(a)(2)(i) and (e)(4)(i), THSC, §382.085(b), FOP O-01267, 
STC 28, Air Permit Numbers 9195A and PSD-TX-453M6, SC 1 
and 3, by failing to comply with the allowable hourly emissions 
rates and concentrations; 30 TAC §§101.20(3), 116.115(b), (2)(F) 
and (c), and 122.143(4), THSC, §382.085(b), FOP O-01267, STC 
28, and Air Permit Numbers 18936 and PSD-TX-762M3, SC 8, 
by failing to comply with the allowable hourly emissions rates and 
concentrations; 30 TAC §§113.780, 116.115(c), and 122.143(4), 40 
CFR §63.1567(a)(2), THSC, §382.085(b), FOP O-01267, STC 28, 
and Air Permit Number 5694A, SC 3, by failing to maintain the proper 
temperature at the chlorosorb inlet; 30 TAC §§106.6, 116.115(b) and 
(2)(F), and 122.143(4), THSC, §382.085(b), FOP O-01267, STC 28, 
Air Permit Numbers 5694A and 18963 and PSD-TX-762M2, GC 8, 
Air Permit Numbers 46396 and PSD-TX-1073, 56386, and 46409, SC 
1, by failing to comply with the annual allowable emission rates; 30 
TAC §§116.110(a), 116.115(c) and 122.143(4), THSC, §382.085(b), 
FOP O-01267, STC 28 and Air Permit Number 49743, SC 4, by 
failing to authorize Tank 586, Emission Point Number 22TANK0586, 
for current service; 30 TAC §116.115(c) and §122.143(4), THSC, 
§382.085(b), FOP O-01267, STC 28, and Air Permit Numbers 46396 
and PSD-TX-1073, SC 18 and 19, (previously SC 10), by failing to 
load within the allowable annual throughput rates at Dock Numbers 
1 and 3; 30 TAC §116.115(b)(2)(F) and (c), and §122.143(4), THSC, 
§382.085(b), FOP O-01267, STC 28, and Air Permit Number 54026, 
SC 1, by failing to prevent unauthorized emissions on May 1, 2010; 
PENALTY: $213,972; Supplemental Environmental Project offset 
amount of $85,589 applied to Southeast Texas Regional Planning 
Commission, Meteorological and Air Monitoring Network; EN
FORCEMENT COORDINATOR: Audra Benoit, (409) 899-8799; 
REGIONAL OFFICE: 3870 Eastex Freeway, Beaumont, Texas 
77703-1892, (409) 898-3838. 

(19) COMPANY: VARDHMAN INVESTMENT, INCORPORATED 
dba Dickinson Food Mart; DOCKET NUMBER: 2011-0205-PST-E; 
IDENTIFIER: RN101909463; LOCATION: Dickinson, Galveston 
County; TYPE OF FACILITY: convenience store with retail sales of 
gasoline; RULE VIOLATED: 30 TAC §115.248(1) and Texas Health 
and Safety Code (THSC), §382.085(b), by failing to ensure that at 
least one station representative received training in the operation 
and maintenance of the Stage II vapor recovery system, and each 
current employee receives in-house Stage II vapor recovery training 
regarding the purpose and correct operation of the Stage II equipment; 
30 TAC §115.246(1) and (6) and THSC, §382.085(b), by failing to 
maintain Stage II records at the station and make them available for 
review upon request by agency personnel; 30 TAC §115.245(2) and 
THSC, §382.085(b), by failing to verify proper operation of the Stage 
II equipment at least once every 12 months; PENALTY: $9,423; 
ENFORCEMENT COORDINATOR: Tate Barrett, (713) 422-8968; 
REGIONAL OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 
77023-1486, (713) 767-3500. 
TRD-201101861 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: May 24, 2011 

Enforcement Orders 

An order was entered regarding D.C.T.D., Inc. dba Boomers, Docket 
No. 2009-1334-PST-E on May 12, 2011 assessing $8,868 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-0675, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An order was entered regarding Joabert Development Company, 
Docket No. 2009-1764-MSW-E on May 12, 2011 assessing $1,070 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephanie Frazee, Staff Attorney at (512) 239-3693, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Microgy, Inc., Docket No. 
2009-1546-IWD-E on May 12, 2011 assessing $2,440 in administra
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jim W. Sallans, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Excel Golf, LLC and GP Golf, 
LLLP dba Highland Lakes Golf Course at Highland Lakes Country 
Club, Docket No. 2009-1623-WR-E on May 12, 2011 assessing 
$41,500 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jim W. Sallans, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Oxid L.P., Docket No. 2009
1636-IWD-E on May 12, 2011 assessing $16,915 in administrative 
penalties. 
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Information concerning any aspect of this order may be obtained by 
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588
5886, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Flat Rock Minerals, LLC dba De 
Berry Mine, Docket No. 2009-1688-WQ-E on May 12, 2011 assessing 
$31,900 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephanie J. Frazee, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Davis Gas Processing, Inc., 
Docket No. 2009-1782-AIR-E on May 12, 2011 assessing $93,085 in 
administrative penalties with $18,617 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Gena Hawkins, Enforcement Coordinator at (512) 
239-2583, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Aqua Utilities, Inc., Docket No. 
2009-1792-MWD-E on May 12, 2011 assessing $2,725 in administra
tive penalties with $545 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jeremy Escobar, Enforcement Coordinator at (361) 825
3422, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Pettus Municipal Utility 
District, Docket No. 2010-0256-MWD-E on May 12, 2011 assessing 
$25,155 in administrative penalties with $5,031 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jorge Ibarra, P.E., Enforcement Coordinator at (817) 588
5890, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Jamie J. Fernandez dba Texas 
Irrigation & Landscaping Services, Docket No. 2010-0544-LII-E on 
May 12, 2011 assessing $739 in administrative penalties with $147 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Audra Benoit, Enforcement Coordinator at (409) 899-8799, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Jerry Todd Stephens dba Sugar 
Hill Development, Docket No. 2010-0578-WQ-E on May 12, 2011 
assessing $14,784 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Shawn Horvath dba Aero Val
ley Water Service, Docket No. 2010-0619-PWS-E on May 12, 2011 
assessing $4,676 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Xavier Guerra, Staff Attorney at (210) 403-4016, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Basell USA Inc., Docket No. 
2010-0708-AIR-E on May 12, 2011 assessing $3,550 in administrative 
penalties with $710 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Todd Huddleson, Enforcement Coordinator at (512) 239
2541, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Clayton Violette dba GTO Au
tomotive, Docket No. 2010-0806-AIR-E on May 12, 2011 assessing 
$4,000 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephanie Frazee, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Karen Gerla and Rocky Gerla, 
Docket No. 2010-0831-PST-E on May 12, 2011 assessing $6,300 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Steven M. Fishburn, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding WSAL Enterprises, Inc. dba 
Big Star 5, Docket No. 2010-0929-PST-E on May 12, 2011 assessing 
$10,111 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-0675, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding E & D Contractors LLC and 
Kiplin Ellis, Docket No. 2010-0936-PST-E on May 12, 2011 assessing 
$3,500 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Kaneka Texas Corporation 
fka Kaneka High-Tech Materials, Inc., Docket No. 2010-0978-AIR-E 
on May 12, 2011 assessing $42,275 in administrative penalties with 
$8,455 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Nadia Hameed, Enforcement Coordinator at (713) 
767-3629, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Kilgore, Docket No. 
2010-1013-MWD-E on May 12, 2011 assessing $25,704 in adminis
trative penalties with $5,140 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Marty Hott, Enforcement Coordinator at (512) 239-2587, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Borth Newton dba Borth Garage, 
Docket No. 2010-1115-PST-E on May 12, 2011 assessing $5,250 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Billy Peoples, Jr., Docket No. 
2010-1160-PST-E on May 12, 2011 assessing $2,675 in administrative 
penalties. 
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Information concerning any aspect of this order may be obtained by 
contacting Steven M. Fishburn, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding PAVE/LOCK/PLUS, LLC, 
Docket No. 2010-1182-AIR-E on May 12, 2011 assessing $20,000 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained 
by contacting Allison Fischer, Enforcement Coordinator at (512) 
239-2574, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

A default order was entered regarding Teresa K. Young, Docket No. 
2010-1314-WOC-E on May 12, 2011 assessing $750 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Steven M. Fishburn, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Texas Auto World LP, Docket 
No. 2010-1339-PST-E on May 12, 2011 assessing $3,850 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Steven M. Fishburn, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Apache Corporation, Docket 
No. 2010-1354-AIR-E on May 12, 2011 assessing $139,000 in admin
istrative penalties with $27,800 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting John Muennink, Enforcement Coordinator at (713) 422
8970, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Georgetown Kidney Center, 
LLC, Docket No. 2010-1375-EAQ-E on May 12, 2011 assessing 
$1,000 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marshall Coover, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Austin Equipment Company, 
LC, Docket No. 2010-1395-MLM-E on May 12, 2011 assessing 
$17,060 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Evette Alvarado, Enforcement Coordinator at (512) 239
2573, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding George W. Jackson dba Fort 
Jackson Mobile Estates, Docket No. 2010-1399-PWS-E on May 12, 
2011 assessing $518 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Peipey Tang, Staff Attorney at (512) 239-3400, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Hamilton Holdings, L.P., 
Docket No. 2010-1431-PST-E on May 12, 2011 assessing $2,550 in 
administrative penalties with $510 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Theresa Hagood, Enforcement Coordinator at (512) 239
2540, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding HENDRIX PROPERTIES, 
L.L.C. and COMPLETE CARE AUTOMOTIVE, L.L.C., Docket No. 
2010-1452-PST-E on May 12, 2011 assessing $4,725 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marshall Coover, Staff Attorney at (512) 239-0620, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Belvan Corp., Docket No. 
2010-1453-AIR-E on May 12, 2011 assessing $119,360 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Audra Benoit, Enforcement Coordinator at (409) 899-8799, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Eagle Rock Field Services, L.P., 
Docket No. 2010-1473-AIR-E on May 12, 2011 assessing $23,170 in 
administrative penalties with $4,633 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting James Nolan, Enforcement Coordinator at (512) 239-6635, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Williams Production - Gulf 
Coast Company, L.P., Docket No. 2010-1476-AIR-E on May 12, 2011 
assessing $9,000 in administrative penalties with $1,800 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Heather Podlipny, Enforcement Coordinator at (512) 239
2603, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Eco International LLC, Docket 
No. 2010-1478-MSW-E on May 12, 2011 assessing $1,750 in admin
istrative penalties with $350 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Philip Aldridge, Enforcement Coordinator at (512) 239
0855 Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Trinity Turf Nursery, Inc., 
Docket No. 2010-1504-WR-E on May 12, 2011 assessing $1,000 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Texas Department of Aging and 
Disability Services, Docket No. 2010-1505-MWD-E on May 12, 2011 
assessing $5,660 in administrative penalties with $1,132 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588
5886, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Mac Singh dba Cal Pro Express, 
Docket No. 2010-1513-MSW-E on May 12, 2011 assessing $1,050 in 
administrative penalties. 
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Information concerning any aspect of this order may be obtained by 
contacting Xavier Guerra, Staff Attorney at (210) 403-4016, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding KHURSA ENTERPRISES INC 
dba Let’s Stop, Docket No. 2010-1521-PST-E on May 12, 2011 assess
ing $9,783 in administrative penalties with $1,956 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding BIG SCORE INVESTORS, LLC 
dba Seagoville Chevron, Docket No. 2010-1545-PST-E on May 12, 
2011 assessing $4,000 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-0675, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding LOCAL C STORES, LLC dba 
MS Express 701, Docket No. 2010-1570-PST-E on May 12, 2011 as
sessing $2,632 in administrative penalties with $526 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Michael Meyer, Enforcement Coordinator at (512) 
239-4492, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

A default order was entered regarding George Sprague dba George’s 
Tire Shop, Docket No. 2010-1577-WQ-E on May 12, 2011 assessing 
$13,000 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Anahuac and Trinity 
Bay Conservation District, Docket No. 2010-1604-MWD-E on May 
12, 2011 assessing $6,620 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jennifer Graves, Enforcement Coordinator at (956) 430
6023, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding IBI BUSINESS, INC. dba 
Pecan Creek, Docket No. 2010-1630-PST-E on May 12, 2011 assess
ing $8,678 in administrative penalties with $1,735 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Wallace Myers, Enforcement Coordinator at (512) 
239-6580, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

A default order was entered regarding M.Amaan Inc, Docket No. 
2010-1635-PST-E on May 12, 2011 assessing $3,675 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marshall Coover, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Sunoco, Inc. (R&M), Docket 
No. 2010-1652-AIR-E on May 12, 2011 assessing $15,825 in admin
istrative penalties with $3,165 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding CUSA EE, LLC dba El Ex
preso Bus Company, Docket No. 2010-1666-PST-E on May 12, 2011 
assessing $4,000 in administrative penalties with $800 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Elvia Maske, Enforcement Coordinator at (512) 239-0789, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding STOLTHAVEN HOUSTON 
INC., Docket No. 2010-1667-IWD-E on May 12, 2011 assessing 
$20,100 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marty Hott, Enforcement Coordinator at (512) 239-2587, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding SAFETY-KLEEN SYSTEMS, 
INC., Docket No. 2010-1690-IHW-E on May 12, 2011 assessing 
$5,000 in administrative penalties with $1,000 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239
0577, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding BIG SCORE INVESTORS, 
LLC, Docket No. 2010-1692-PST-E on May 12, 2011 assessing $2,417 
in administrative penalties with $483 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Elvia Maske, Enforcement Coordinator at (512) 239-0789, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Akzo Nobel Surface Chemistry 
LLC, Docket No. 2010-1709-AIR-E on May 12, 2011 assessing $9,675 
in administrative penalties with $1,935 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Johnson, Enforcement Coordinator at (361) 825
3420, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding WESTWOOD WATER SUP
PLY CORPORATION, Docket No. 2010-1713-MWD-E on May 12, 
2011 assessing $26,740 in administrative penalties with $5,348 de
ferred. 

Information concerning any aspect of this order may be obtained by 
contacting Evette Alvarado, Enforcement Coordinator at (512) 239
2573, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Aqua Utilities, Inc., Docket No. 
2010-1725-MWD-E on May 12, 2011 assessing $4,247 in administra
tive penalties with $849 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Merrilee Hupp, Enforcement Coordinator at (512) 
239-4490, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Hung T. Pham dba Western 
Mobile Home Park, Docket No. 2010-1728-UTL-E on May 12, 2011 
assessing $428 in administrative penalties with $85 deferred. 
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Information concerning any aspect of this order may be obtained by 
contacting Michaelle Sherlock, Enforcement Coordinator at (210) 403
4076, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Alamo, Docket No. 
2010-1732-MWD-E on May 12, 2011 assessing $23,655 in adminis
trative penalties with $4,731 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jennifer Graves, Enforcement Coordinator at (956) 430
6023, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Diba Petroleum, Inc. dba 
Richardson Square Mart Texaco, Docket No. 2010-1735-PST-E on 
May 12, 2011 assessing $7,606 in administrative penalties with $1,521 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Keith Frank, Enforcement Coordinator at (512) 239-1203, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding R.E. SWEENEY COMPANY, 
INC., Docket No. 2010-1738-PST-E on May 12, 2011 assessing 
$4,996 in administrative penalties with $999 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Elvia Maske, Enforcement Coordinator at (512) 239-0789, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Country Terrace Water Com
pany, Inc., Docket No. 2010-1745-UTL-E on May 12, 2011 assessing 
$388 in administrative penalties with $77 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Kelly Wisian, Enforcement Coordinator at (512) 239-2570, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Steubing Farm, Ltd., Docket 
No. 2010-1761-EAQ-E on May 12, 2011 assessing $750 in adminis
trative penalties with $150 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jordan Jones, Enforcement Coordinator at (512) 239-2569, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Leslie L. Morris dba Space Es
tates Mobile Home Park, Docket No. 2010-1762-UTL-E on May 12, 
2011 assessing $388 in administrative penalties with $77 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding James Adamoli, Jr. and Mark 
Adamoli dba Northwoods Mobile Home Park, Docket No. 2010-1766
UTL-E on May 12, 2011 assessing $444 in administrative penalties 
with $88 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Katy Schumann, Enforcement Coordinator at (512) 239
2602, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding DALLAS R & S INTERNA
TIONAL INC. dba Buy Low Fina, Docket No. 2010-1770-PST-E on 

May 12, 2011 assessing $2,451 in administrative penalties with $490 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Andrea Park, Enforcement Coordinator at (512) 239-4575, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Troy, Docket No. 2010
1780-MWD-E on May 12, 2011 assessing $6,880 in administrative 
penalties with $1,376 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Steve Villatoro, Enforcement Coordinator at (512) 
239-4930, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding The Dow Chemical Company, 
Docket No. 2010-1781-AIR-E on May 12, 2011 assessing $10,000 in 
administrative penalties with $2,000 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Heather Podlipny, Enforcement Coordinator at (512) 239
2603, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Bayou Forest Village, Inc. dba 
Bayou Forest Village Mobile Home Park, Docket No. 2010-1790
UTL-E on May 12, 2011 assessing $404 in administrative penalties 
with $80 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Heather Podlipny, Enforcement Coordinator at (512) 239
2603, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Curry Creek Crushing, Inc., 
Docket No. 2010-1806-WQ-E on May 12, 2011 assessing $1,800 in 
administrative penalties with $360 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Martha Hott, Enforcement Coordinator at (512) 239-2587, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Serna Ray and Joe Trejo, 
Docket No. 2010-1820-MLM-E on May 12, 2011 assessing $4,992 in 
administrative penalties with $998 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Andrea Park, Enforcement Coordinator at (512) 239-4575, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Ashiq A. Gokal dba Kwik Stop 
10, Docket No. 2010-1825-PST-E on May 12, 2011 assessing $3,600 
in administrative penalties with $720 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jennifer Graves, Enforcement Coordinator at (956) 430
6023, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Enterprise Products Operating 
LLC, Docket No. 2010-1831-AIR-E on May 12, 2011 assessing $6,251 
in administrative penalties with $1,250 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Allison Fischer, Enforcement Coordinator at (512) 
239-2574, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
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An agreed order was entered regarding Bahram Solhjou dba Rosewood 
Mobile Home Park, Docket No. 2010-1832-UTL-E on May 12, 2011 
assessing $388 in administrative penalties with $77 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Amanda Henry, Enforcement Coordinator at (713) 
767-3672, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Eastman Chemical Company, 
Docket No. 2010-1834-AIR-E on May 12, 2011 assessing $10,000 in 
administrative penalties with $2,000 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Raymond Marlow, P.G., Enforcement Coordinator at (409) 
899-8785, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Chevron Phillips Chemical 
Company LP, Docket No. 2010-1845-AIR-E on May 12, 2011 assess
ing $10,000 in administrative penalties with $2,000 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Nadia Hameed, Enforcement Coordinator at (713) 
767-3629, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Inwood Heritage Oaks, Ltd., 
Docket No. 2010-1846-EAQ-E on May 12, 2011 assessing $4,000 in 
administrative penalties with $800 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588
5886, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding North Alamo Water Supply 
Corporation, Docket No. 2010-1864-MWD-E on May 12, 2011 as
sessing $4,500 in administrative penalties with $900 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Marty Hott, Enforcement Coordinator at (512) 239-2587, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Rudy’s West Bar-B-Q, LLC, 
Docket No. 2010-1871-AIR-E on May 12, 2011 assessing $920 in 
administrative penalties with $184 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Gena Hawkins, Enforcement Coordinator at (512) 
239-2583, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Quanah, Docket No. 
2010-1875-MWD-E on May 12, 2011 assessing $3,735 in administra
tive penalties with $747 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Heather Brister, Enforcement Coordinator at (254) 
761-3034, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding C&R Distributing, LLC dba 
C&R Fuel Control 50, Docket No. 2010-1883-AIR-E on May 12, 2011 
assessing $900 in administrative penalties with $180 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Gena Hawkins, Enforcement Coordinator at (512) 
239-2583, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Quinlan, Docket No. 
2010-1920-MWD-E on May 12, 2011 assessing $13,130 in adminis
trative penalties with $2,626 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Thomas Jecha, P.G., Enforcement Coordinator at (512) 239
2576, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Leona, Docket No. 
2010-1946-PWS-E on May 12, 2011 assessing $302 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Michaelle Sherlock, Enforcement Coordinator at (210) 403
4076, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding AJITNATH INVESTMENT, 
INC. dba Space Center Food Mart, Docket No. 2010-1958-PST-E on 
May 12, 2011 assessing $4,380 in administrative penalties with $876 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Clinton Sims, Enforcement Coordinator at (512) 239-6933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding LIBERTY HILL THF HOUS
ING, L.P., Docket No. 2010-1985-EAQ-E on May 12, 2011 assessing 
$2,250 in administrative penalties with $450 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Lanae Foard, Enforcement Coordinator at (512) 239-2554, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding HUDSON PRODUCTS COR
PORATION, Docket No. 2010-1988-IWD-E on May 12, 2011 assess
ing $4,320 in administrative penalties with $864 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jeremy Escobar, Enforcement Coordinator at (361) 825
3422, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding United States Forest Service, 
Docket No. 2010-1999-PWS-E on May 12, 2011 assessing $205 in 
administrative penalties with $41 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Michaelle Sherlock, Enforcement Coordinator at (210) 403
4076, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Monterey Mushrooms, Inc., 
Docket No. 2010-2000-IWD-E on May 12, 2011 assessing $9,720 in 
administrative penalties with $1,944 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Harvey Wilson, Enforcement Coordinator at (512) 
239-0735, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding CRAWDADS, INC., Docket 
No. 2010-2017-PST-E on May 12, 2011 assessing $4,500 in adminis
trative penalties with $900 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Bridget Lee, Enforcement Coordinator at (512) 239-2565, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
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An agreed order was entered regarding Sunbelt Fresh Water Supply 
District, Docket No. 2010-2046-MWD-E on May 12, 2011 assessing 
$970 in administrative penalties with $194 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Thomas Jecha, P.G., Enforcement Coordinator at (512) 239
2576, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A field citation was entered regarding Ray French Land Co, Ltd., 
Docket No. 2011-0135-WQ-E on May 12, 2011 assessing $700 in 
administrative penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was entered regarding Alvin Grace, Docket No. 2011
0171-WOC-E on May 12, 2011 assessing $210 in administrative penal
ties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was entered regarding Eddie Courtney, Docket No. 
2011-0254-WOC-E on May 12, 2011 assessing $210 in administrative 
penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was entered regarding Donald H. Sinquefield, Docket 
No. 2011-0157-WOC-E on May 12, 2011 assessing $210 in adminis
trative penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was entered regarding Edward Pustka, Docket No. 
2011-0255-WOC-E on May 12, 2011 assessing $210 in administrative 
penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was entered regarding R Construction Company, 
Docket No. 2011-0195-WR-E on May 12, 2011 assessing $350 in 
administrative penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A field citation was  entered regarding Perkins Aluminum Smelting 
Inc., Docket No. 2011-0179-WQ-E on May 12, 2011 assessing $700 
in administrative penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Citation Coordinator at (512) 239-1769, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

TRD-201101890 
Melissa Chao 
Acting Chief Clerk 
Texas Commission on Environmental Quality 
Filed: May 25, 2011 

Notice 

The State Office of Administrative Hearings issued an Order Grant
ing Amended Motion to Remand and Forwarding Agreed Order and 
Comments to the Texas Commission on Environmental Quality on Jan
uary 13, 2011, in the matter of the Executive Director of the Texas 
Commission on Environmental Quality, Petitioner v. George DeVries 
dba DeVries Dairy; SOAH Docket No. 582-11-0784; TCEQ Docket 
No. 2010-0508-AGR-E. The Commission will consider the Agreed 
Order and comments received from the Bosque River Coalition and A. 
Dwain Mayfield regarding George DeVries dba DeVries Dairy in Erath 
County on a date and time to be determined by the Office of the Chief 
Clerk in Room 201S of Building E, 12100 N. Interstate 35, Austin, 
Texas. This posting is Notice of Opportunity to Comment on the pro
posed Agreed Order and comments. The comment period will end 30 
days from date of this publication. Written public comments should 
be submitted to the Office of the Chief Clerk, MC-105, TCEQ, P.O. 
Box 13087, Austin, Texas 78711-3087. If you have any questions or 
need assistance, please contact Melissa Chao, Office of the Chief Clerk, 
(512) 239-3300. 

COMPANY: George DeVries dba DeVries Dairy; DOCKET NUM
BER: 2010-0508-AGR-E; TCEQ ID NUMBER: RN100802917; 
LOCATION: approximately four miles southwest of Stephenville and 
6.5 miles northeast of Dublin, Erath County; TYPE OF FACILITY: 
concentrated animal feeding operation; RULES VIOLATED: 30 TAC 
§321.31(a), Texas Water Code, §26.121(a)(1), and TCEQ Permit 
Number 03061, V. Conditions of the Permit, by failing to prevent an 
unauthorized discharge of wastewater from a confined animal feeding 
operation into or adjacent to water in the state; PENALTY: $8,300; 
STAFF ATTORNEY: Tammy Mitchell, Litigation Division, MC 175, 
(512) 239-0736; REGIONAL OFFICE: Dallas-Fort Worth Regional 
Office, 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 
TRD-201101891 
Melissa Chao 
Acting Chief Clerk 
Texas Commission on Environmental Quality 
Filed: May 25, 2011 

Notice of Intent to Perform Removal Action at the James Barr 
Facility Proposed State Superfund Site, Pearland, Brazoria 
County, Texas 

The executive director of the Texas Commission on Environmental 
Quality (TCEQ or commission) hereby issues public notice of intent 
to perform a removal action, as provided by Texas Health and Safety 
Code (THSC), §361.133, for the James Barr Facility Proposed state 
Superfund site (the site). The site, including all land, structures, appur
tenances, and other improvements, occupies approximately two acres 
located in the 3300 block of Industrial Drive in Pearland, Brazoria 
County, Texas. The site also includes any areas where hazardous sub
stances have come to be located as a result, either directly or indirectly 
of releases of hazardous substances from the site. 
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The facility was used as a storage site for hazardous waste transported 
in by vacuum trucks and unloaded into various above ground storage 
tanks located on the property. The trucks were then washed, and the 
wash water was collected in two onsite impoundments. The prop
erty was auctioned for unpaid taxes in 1995. The new owner con
tracted to have the metal above ground storage tanks cut up and hauled 
away for scrap. A hazardous spill occurred in 1997 when the con
tractor attempted to cut open a skid-mounted horizontal tank, allowing 
hazardous substances to spill onto the ground. The contaminants of 
concern in soil at the site include heavy metals, volatile organic con
stituents and semi-volatile organic constituents. 

The site is proposed for listing under THSC, Chapter 361, Subchapter 
F. The removal action is appropriate to protect human health and the en
vironment due to a potential threat of a release of hazardous substances 
to the adjacent adult day care facility and residential development, and 
continued releases to the shallow groundwater beneath and adjacent to 
the site. The removal can be completed without extensive investiga
tion and planning and thus will achieve a significant cost reduction for 
the site cleanup. The removal action will consist of draining and offsite 
disposal of surface impoundment water, excavation and offsite disposal 
of the impoundment sludge, and excavation and offsite disposal of any 
soil beneath the impoundments containing concentrations of hazardous 
substances above commercial/industrial use cleanup levels. Thus a de
tailed and extensive design process is unnecessary in this case, and the 
significant cost associated with the process can be averted. 

A portion of the records for this site is available for review during 
regular business hours at the Pearland Library, 3522 Liberty Drive, 
Pearland, Texas 77581, (281) 485-4876. Copies of the complete public 
record file may be obtained during business hours at the commission’s 
Records Management Center, Building E, First Floor, Records Cus
tomer Service, MC 199, 12100 Park 35 Circle, Austin, Texas 78753, 
1-800-633-9363 or (512) 239-2920. Photocopying of file information 
is subject to payment of a fee. Parking for persons with disabilities is 
available on the east side of Building D, convenient to access ramps 
that are between Buildings D and E. 

For further information, please telephone Carol Boucher, P.G., TCEQ 
Project Manager, Remediation Division, or Bruce McAnally, TCEQ 
Community Relations Coordinator, at 1-800-633-9363. 
TRD-201101859 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: May 24, 2011 

Notice of Receipt of Application and Intent to Obtain 
Municipal Solid Waste Permit Amendment Permit No. 1727A 

APPLICATION. Hidalgo County, Precinct 3, 724 N. Breyfogle Street, 
Mission, Hidalgo County, Texas 78574-8547, a Texas local govern
ment entity, has applied to the Texas Commission on Environmental 
Quality (TCEQ) for a Municipal Solid Waste (MSW) Major Permit 
Amendment to authorize a vertical and horizontal expansion of the 
Precinct 3 - Peñitas Landfill, an existing MSW Type I Arid Exempt 
landfill. The facility is located on Military Road, approximately 0.5 
miles West of Farm-to-Market Road 1427, Peñitas, Hidalgo County, 
Texas 78576. The TCEQ received the application on March 23, 2011. 
The permit amendment application is available for viewing and copy
ing at the Peñitas City Hall, 1111 South Main Street, Peñitas, Hidalgo 
County, Texas 78576. 

ADDITIONAL NOTICE. TCEQ’s Executive Director has determined 
the application is administratively complete and will conduct a techni

cal review of the application. After technical review of the application 
is complete, the Executive Director may prepare a draft permit and will 
issue a preliminary decision on the application. Notice of the Appli
cation and Preliminary Decision will be published and mailed to those 
who are on the county-wide mailing list and to those who are on the 
mailing list for this application. That notice will contain the deadline 
for submitting public comments. 

PUBLIC COMMENT/PUBLIC MEETING. You may submit public 
comments or request a public meeting on this application. The purpose 
of a public meeting is to provide the opportunity to submit comments 
or to ask questions about the application. TCEQ will hold a public 
meeting if the Executive Director determines that there is a significant 
degree of public interest in the application or if requested by a local 
legislator. A public meeting is not a contested case hearing. 

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the 
deadline for submitting public comments, the Executive Director will 
consider all timely comments and prepare a response to all relevant 
and material, or significant public comments. Unless the application 
is directly referred for a contested case hearing, the response to com
ments, and the Executive Director’s decision on the application, will 
be mailed to everyone who submitted public comments and to those 
persons who are on the mailing list for this application. If comments 
are received, the mailing will also provide instructions for requesting 
reconsideration of the Executive Director’s decision and for requesting 
a contested case hearing. A person who may be affected by the facility 
is entitled to request a contested case hearing from the commission. A 
contested case hearing is a legal proceeding similar to a civil trial in 
state district court. 

TO REQUEST A CONTESTED CASE HEARING, YOU MUST 
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your 
name, address, phone number; applicant’s name and permit number; 
the location and distance of your property/activities relative to the 
facility; a specific description of how you would be adversely affected 
by the facility in a way not common to the general public; and, the 
statement "[I/we] request a contested case hearing." If the request for 
contested case hearing is filed on behalf of a group or association, the 
request must designate the group’s representative for receiving future 
correspondence; identify an individual member of the group who 
would be adversely affected by the facility or activity; provide the 
information discussed above regarding the affected member’s location 
and distance from the facility or activity; explain how and why the 
member would be affected; and explain how the interests the group 
seeks to protect are relevant to the group’s purpose. Following the 
close of all applicable comment and request periods, the Executive 
Director will forward the application and any requests for reconsid
eration or for a contested case hearing to the TCEQ Commissioners 
for their consideration at a scheduled Commission meeting. The 
Commission will only grant a contested case hearing on disputed 
issues of fact that are relevant and material to the Commission’s 
decision on the application. Further, the Commission will only grant a 
hearing on issues that were raised in timely filed comments that were 
not subsequently withdrawn. 

MAILING LIST. If you submit public comments, a request for a con
tested case hearing or a reconsideration of the Executive Director’s de
cision, you will be added to the mailing list for this specific application 
to receive future public notices mailed by the Office of the Chief Clerk. 
In addition, you may request to be placed on: (1) the permanent mail
ing list for a specific applicant name and permit number; and/or (2) 
the mailing list for a specific county. If you wish to be placed on the 
permanent and/or the county mailing list, clearly specify which list(s) 
and send your request to TCEQ Office of the Chief Clerk at the address 
below. 

36 TexReg 3546 June 3, 2011 Texas Register 



♦ ♦ ♦ 

AGENCY CONTACTS AND INFORMATION. All written public 
comments and requests must be submitted to the Office of the Chief 
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, Texas 78711-3087 
or electronically at www.tceq.state.tx.us/about/comments.html. If you 
need more information about this permit application or the permitting 
process, please call TCEQ Office of Public Assistance, toll free, at 
1-800-687-4040. Si desea información en Español, puede llamar al 
1-800-687-4040. General information about TCEQ can be found at 
our web site at www.tceq.state.tx.us. Further information may also 
be obtained from the Hidalgo County, Precinct 3 at the address stated 
above or by calling Mr. Brian Dudley, P. E., Cook-Joyce Inc. at (512) 
474-9097. 
TRD-201101889 
Melissa Chao 
Acting Chief Clerk 
Texas Commission on Environmental Quality 
Filed: May 25, 2011 

Notice of Water Quality Applications 

The following notices were issued on May 12, 2011 through May 19, 
2011. 

The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con
tested case hearing may be submitted to the  Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 

INFORMATION SECTION 

THE SABINE MINING COMPANY, which operates South Hallsville 
Mine No. 1, has applied for a renewal of Texas Pollutant Discharge 
Elimination System (TPDES) Permit No. WQ0002538000, which au
thorizes the discharge of storm water runoff and mine pit water from 
ponds in the active mining area on an intermittent and flow variable 
basis via Outfall 001; the discharge of storm water runoff and mine 
pit water from ponds in the post mining area on an intermittent and 
flow variable basis via Outfall 101; and the discharge of treated do
mestic wastewater at a volume not to exceed a daily average flow of 
6,000 gallons per day via Outfall 002. The facility is located at 6501 
Farm-to-Market Road 968 West, south of Interstate Highway 20 on 
Farm-to-Market Road 968, approximately 2.75 miles southeast of the 
City of Hallsville, Harrison County, Texas 75650. 

CAL-TEX LUMBER COMPANY, INC., which operates a sawmill 
manufacturing random length dimensional lumber and fixed length 
stud lumber, has applied for a renewal of TPDES Permit No. 
WQ0004198000, which authorizes wet deck storage water, boiler 
blowdown system wastewater, external kiln condensate, vehicle and 
equipment wash down water, non-contact cooling water, and storm 
water on an intermittent and flow variable basis via Outfall 001. The 
facility is located approximately 0.5 mile south on Farm-to-Market 
Road 1275 from the intersection of Farm-to-Market Road 1275 and 
State Highway 224, south of the City of Nacogdoches, Nacogdoches 
County, Texas 75961. 

The CITY OF ABILENE and TEXAS DEPARTMENT OF TRANS
PORTATION - ABILENE DISTRICT, which operate the City of Abi
lene Municipal Separate Storm Sewer System (MS4) have applied for 
a renewal of TPDES Permit No. WQ0004692000 (TXS000101) to au
thorize storm water point source discharges to surface water in the state 
from the City of Abilene MS4. The MS4 is located within the corpo
rate boundaries or under the jurisdiction (excluding agricultural lands) 

of the City of Abilene, 79601, 79602, 79603, 79604, 79605, 79606, 
79698, and 79699 in Taylor and Jones Counties, Texas. 

CITY OF CLEVELAND has applied for a renewal of TPDES Permit 
No. WQ0010766001, which authorizes the discharge of treated domes
tic wastewater at a daily average flow not to exceed 750,000 gallons per 
day. The facility is located south of State Highway 105, approximately 
0.5 mile west of the intersection of State Highway 105 and U.S. High
way 59 in Liberty County, Texas 77327. 

FORT BEND COUNTY MUNICIPAL UTILITY DISTRICT NO. 130 
has applied for a renewal of TPDES Permit No. WQ0014011001, 
which authorizes the discharge of treated domestic wastewater at a 
daily average flow not to exceed 300,000 gallons per day. The facil
ity is located approximately 700 feet southwest of Buffalo Bayou and 
10,200 feet southeast of the intersection of Interstate Highway 10 and 
Farm-to-Market Road 1463 in Fort Bend County, Texas 77494. 

TEXAS AIRSTREAM HARBOR, INC. has applied for a renewal of 
TPDES Permit No. WQ0011895001 which authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
10,000 gallons per day. The facility is located at 714 Angelina Street, 
approximately 0.5 mile northwest of State Highway 147 at a point ap
proximately 300 feet southerly from the shoreline of Sam Rayburn 
Reservoir and approximately 5 miles northeast of the City of Zavalla 
in Angelina County, Texas 75980. 

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 122 has 
applied for a renewal of TPDES Permit No. WQ0012250001 which 
authorizes the discharge of treated domestic wastewater at a daily av
erage flow not to exceed 250,000 gallons per day. TCEQ received 
this application on December 30, 2010. The facility is located at 100 
Sunset Lane, approximately 1,500 feet due east of the intersection of 
South Gessner Road and South Cravens Road, in Missouri City in Har
ris County, Texas 77489. 

NORTHEAST TEXAS ELECTRIC COOPERATIVE, INC., EAST 
TEXAS ELECTRIC COOPERATIVE, INC., and ENTERGY POWER 
OPERATIONS U.S., INC., which operates the Harrison County 
Power Project, has applied for a renewal of TPDES Permit No. 
WQ0004370000 which authorizes the discharge of cooling tower 
blowdown, low volume wastes, demineralizer regenerant, storm 
water, and previously monitored effluent (untreated industrial source 
water via Outfall 101) at a daily average flow not to exceed 1,190,000 
gallons per day via Outfall 001. The facility is located at 12039 State 
Highway 43 South, 0.5 mile south of the intersection of Terrapin Neck 
Road and State Highway 43, City of Marshall, Harrison County, Texas 
75670. 

UTILITIES INVESTMENT COMPANY, INC. has applied for a re
newal of TPDES Permit No. WQ0014172001 which authorizes the 
discharge of treated domestic wastewater at a daily average flow not 
to exceed 270,000 gallons per day. The facility is located at 17932 
Spring Cypress Road, 1,010 feet northeast of the intersection of U.S. 
Highway 290 and Cypress Rosehill Road, and 1,145 feet northwest of 
the intersection of U.S. Highway 290 and Spring-Cypress Road in Har
ris County, Texas 77429. 

MALLARD POINT WWTP, LLC has applied for a renewal of TPDES 
Permit No. WQ0014215001, which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 22,500 gal
lons per day. The existing permit also authorizes the disposal of treated 
domestic wastewater via irrigation on 40 acres of a 90 acre golf course. 
The facility is located approximately 8,650 feet north and 2,000 feet 
west of the intersection of Farm-to-Market Road 1564 and U.S. High
way 69 in Hunt County, Texas 75453. 
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If you need more information about these permit applications or the 
permitting process, please call the TCEQ Office of Public Assistance, 
toll free, at 1-800-687-4040. General information about the TCEQ can 
be found at our web site at www.tceq.state.tx.us. Si desea información 
en Español, puede llamar al 1-800-687-4040. 
TRD-201101888 
Melissa Chao 
Acting Chief Clerk 
Texas Commission on Environmental Quality 
Filed: May 25, 2011 

Texas Facilities Commission 
Request for Proposals #303-1-20280 

The Texas Facilities Commission (TFC), on behalf of the Health and 
Human Services Commission (HHSC), announces the issuance of Re
quest for Proposals (RFP) #303-1-20280. TFC seeks a 5 or 10 year 
lease of approximately 12,136 square feet of office space in San Anto
nio, Bexar County, Texas. 

The deadline for questions is June 17, 2011 and the deadline for pro
posals is August 2, 2011 at 3:00 p.m. The award date is September 21, 
2011. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of an RFP. Neither this 
notice nor the RFP commits TFC to pay for any costs incurred prior to 
the award  of  a grant.  

Parties interested in submitting a proposal may obtain infor
mation by contacting the Regional Leasing Assistant, Eve
lyn Esquivel, at (512) 463-6494. A copy of the RFP may 
be downloaded from the Electronic State Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=94676. 
TRD-201101828 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: May 19, 2011 

Request for Proposals #303-1-20282 

The Texas Facilities Commission (TFC), on behalf of the  Texas Health  
and Human Services Commission and the Department of State Health 
Services, announces the issuance of Request for Proposals (RFP) #303
1-20282. TFC seeks a five or ten year lease of approximately 3,064 
square feet of office space in Rockwall County, Texas. 

The deadline for questions is June 23, 2011 and the deadline for pro
posals is July 7, 2011 at 3:00 p.m. The award date is August 17, 2011. 
TFC reserves the right to accept or reject any or all proposals submit
ted. TFC is under no legal or other obligation to execute a lease on the 

basis of this notice or the distribution of an RFP. Neither this notice nor 
the RFP commits TFC to pay for any costs incurred prior to the award 
of a grant. 

Parties interested in submitting a proposal may obtain in
formation by contacting the Regional Leasing Assistant, 
Jana D. Walp, at (512) 463-3160. A copy of the RFP may 
be downloaded from the Electronic State Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=94768. 
TRD-201101870 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: May 24, 2011 

Golden Crescent Workforce Development Board 
Public Notice 

The Golden Crescent Workforce Development Board (GCWDB) will 
release its Request for Proposals for the operation and management of 
the Workforce Solutions Golden Crescent Centers (WSGC) on June 6, 
2011. 

The Board is responsible for administering an integrated workforce de
velopment system, including Child Care services, job training, employ
ment, and employment-related educational programs. 

The geographic area to be served includes Calhoun, DeWitt, Goliad, 
Gonzales, Jackson, Lavaca, and Victoria Counties in Texas. 

A complete set of specifications may be obtained on or after June 6, 
2011, at 120 South Main #501, Victoria, Texas; telephone: (361) 576
5872; fax: (361) 573-0225; or email: susan.snow@twc.state.tx.us. 

A bidders’ conference will be held at 1:30 p.m. CST, on June 28, 2011. 

GCWDB/WSGC is an Equal Opportunity Employer/Program. Aux
iliary aids and services are available upon request to individuals with 
disabilities. Relay Texas-711 (TTY and Voice). 
TRD-201101868 
Henry Guajardo 
Executive Director 
Golden Crescent Workforce Development Board 
Filed: May 24, 2011 

Department of State Health Services 
Licensing Actions for Radioactive Materials 
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TRD-201101858 
Lisa Hernandez 
General Counsel 
Department of State Health Services 
Filed: May 24, 2011 

Texas Department of Insurance 
Company Licensing 

Application to change the name of ADVANTA INSURANCE COM
PANY to ADM INSURANCE COMPANY, a foreign fire and/or casu
alty company. The home office is in Phoenix, Arizona. 

Application to do business in the State of Texas by CHRISTUS 
HEALTH PLAN, a domestic health maintenance organization. The 
home office is in San Antonio, Texas. 

Application to change the name of CORNHUSKER CASUALTY 
COMPANY to BERKSHIRE HATHAWAY HOMESTATE INSUR
ANCE COMPANY, a foreign fire and/or casualty company. The home 
office is in Omaha, Nebraska. 

Application to do business in the State of Texas by HEALTHPLEX 
OF TX, INC., a domestic health maintenance organization. The home 
office is in Houston, Texas. 

Application for HEALTHPLEX OF TX, INC., a domestic health 
maintenance organization, DBA (doing business as) HEALTHPLEX 
HEALTH PLAN. The home office is in Houston, Texas. 

Any objections must be filed with the Texas Department of Insurance, 
within 20 calendar days from the date of the Texas Register publication, 
addressed to the attention of Godwin Ohaechesi, 333 Guadalupe Street, 
M/C 305-2C, Austin, Texas 78701. 
TRD-201101894 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: May 25, 2011 

Public Utility Commission of Texas 
Announcement of Application for State-Issued Certificate of 
Franchise Authority 

The Public Utility Commission of Texas received an application on 
May 16, 2011, for a state-issued certificate of franchise authority 

(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory 
Act (PURA). 

Project Title and Number: Application of Zoom Media, LLC for a 
State-Issued Certificate of Franchise Authority, Project Number 39406. 

The requested CFA service area consists of the municipalities of Asper
mont, Bandera, Bartlett, Blanco, Brownsboro, Caddo Mills, Charlotte, 
Granger, Hawk Cove, Ladonia, Leonard, Lone Oak, Murchison, Over-
ton, Troup, Van, West Tawakoni, and Wolfe; the unincorporated area 
in Bandera County known as Lake Hills and the unincorporated area 
one mile south of the City of Bandera on Highway 173, 500 feet on 
either side of the highway to the intersection of Wharton Dock Road; 
the unincorporated area in Bell County north of the City of Bartlett on 
Highway 95, 500 feet on either side of the highway, five miles into Bell 
County; the unincorporated area in Harrison County known as Lansing; 
the unincorporated areas in Hunt County known as Brinwood Estates, 
Panorama Estates Subdivision, Rolling Oaks Subdivision and South 
Tawakoni; and the unincorporated areas in Van Zandt County known 
as Waco Bay (Home Owners Association) and Ben Wheeler. 

Information on the application may be obtained by contacting the Pub
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll free) (800) 735-2989. All inquiries should reference 
Project Number 39406. 
TRD-201101834 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 20, 2011 

Notice of Application for Retail Electric Provider Certification 

Notice is given to the public of the filing with the Public Utility Com
mission of Texas of an application on May 18, 2011, for retail electric 
provider (REP) certification, pursuant to §39.352 of the Public Utility 
Regulatory Act (PURA). 

Docket Title and Number: Application of Xoom Energy Texas, LLC 
for a Retail Electric Provider Certification, Docket Number 39414. 

Applicant’s requested service area is for the geographic area of the 
Electric Reliability Council of Texas (ERCOT). 

Information on the application may be obtained by contacting the Pub
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
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Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll free) (800) 735-2989. All inquiries should reference 
Docket Number 39414. 
TRD-201101835 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 20, 2011 

Notice of Application for Retail Electric Provider Certification 

Notice is given to the public of the filing with the Public Utility Com
mission of Texas of an application on May 18, 2011, for retail electric 
provider (REP) certification, pursuant to §39.352 of the Public Utility 
Regulatory Act (PURA). 

Docket Title and Number: Application of Wolverine Alternative In
vestments, Inc. for a Retail Electric Provider Certification, Docket 
Number 39415. 

Applicant’s requested service area is for the geographic area of the en
tire state of Texas. 

Information on the application may be obtained by contacting the Pub
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll free) (800) 735-2989. All inquiries should reference 
Docket Number 39415. 
TRD-201101836 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 20, 2011 

Notice of SWEPCO’s Petition to Remove Grandfathering 
Restrictions of Lighting Services Tariffs 

Notice is given to the public of a petition filed on May 12, 2011, with 
the Public Utility Commission of Texas to remove grandfathering re
strictions in order to make tariffs available to new subscribers request
ing lighting services. 

Tariff Style and Control Number: Petition of Southwestern Electric 
Power Company (SWEPCO) to Remove Grandfathering Restrictions 
of Lighting Tariffs. Tariff Control Number 39400. 

The Application: SWEPCO filed a petition to remove grandfathering 
restrictions which will make the current outdoor lighting tariffs avail
able to new subscribers requesting Area Lighting, Floodlighting, and 
Outdoor Lighting services. SWEPCO proposes an effective date of 
June 16, 2011. 

Persons wishing to comment on the action sought or intervene should 
contact the Public Utility Commission of Texas by Friday, June 3, 
2011, by mail at P.O. Box 13326, Austin, Texas 78711-3326, or by 
phone at (512) 936-7120 or toll-free at 1-888-782-8477. Hearing and 
speech-impaired individuals with text telephone (TTY) may contact 
the commission at (512) 936-7136 or use Relay Texas (toll-free) 1
800-735-2989. All comments should reference Tariff Control Number 
39400. 

TRD-201101869 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 24, 2011 

Public Notice of Workshop on Environmental Regulations and 
Reserve Adequacy 

The Public Utility Commission of Texas (commission) will hold a 
workshop regarding the potential effect of proposed environmental 
regulations on reserve adequacy in the Electric Reliability Council 
of Texas (ERCOT), on Wednesday, June 22, 2011, at 10:00 a.m. in 
the Commissioners’ Hearing Room located on the 7th floor of the 
William B. Travis Building, 1701 North Congress Avenue, Austin, 
Texas 78701. Project Number 37897 has been established for this 
proceeding. This workshop is one of a series of workshops on reserve 
adequacy and shortage pricing. The commission requests comments 
on the ERCOT report "Review of the Potential Impacts of Proposed 
Environmental Regulations on the ERCOT System," which is filed 
in this project, and the potential effect of the proposed regulations on 
reserve adequacy in ERCOT. Prior to the workshop, the commission 
requests interested persons file comments to the following questions: 

1. Please provide any comments on the Review of the Potential Impacts 
of Proposed Environmental Regulations on the ERCOT System. 

2. What reserve margin levels can be reasonably expected within the 
ERCOT system with the proposed changes to environmental regula
tions? 

Responses may be filed by submitting 16 copies to the commission’s 
Filing Clerk, Public Utility Commission of Texas, 1701 North Con
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326 by Monday, 
June 6, 2011. All responses should reference Project Number 37897. 
This notice is not a formal notice of proposed rulemaking; however, 
the parties’ responses to the questions and comments at the workshop 
will assist the commission in developing a commission policy or deter
mining the necessity for a related rulemaking. 

Ten days prior to the workshop the commission shall make available in 
Central Records under Project Number 37897 an agenda for the format 
of the workshop. 

Questions concerning Project Number 37897 or this notice should be 
referred to Doug Whitworth, Competitive Markets Division, (512) 
936-7368, or Jason Haas, Legal Division, (512) 937-7295. Hearing 
and speech-impaired individuals with text telephones (TTY) may 
contact the commission at (512) 936-7136. 
TRD-201101837 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: May 20, 2011 

Texas Department of Transportation 
Notice of Award 

In accordance with Government Code, Chapter 2254, Subchapter B, 
the Texas Department of Transportation (department) publishes this 
notice of a consultant contract award for providing the department ser
vices for Guidance and Assistance in Developing and Implementing a 
Comprehensive, Enterprise-Wide Strategy for Modernization. The re
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quest for proposal was published in the March 11, 2011, issue of the 
Texas Register (36 TexReg 1766). 

The consultant will review the TxDOT Restructure Council Report as 
well as the Grant Thornton Report and recommendations relative to the 
management and organizational structure of administration, divisions, 
districts, and offices of the department. Based on the recommendations 
of the TxDOT Restructure Council and Grant Thornton, the Consultant 
will provide the planning, design, implementation, and management of 
this comprehensive, enterprise-wide strategic plan. The strategic plan 
should include critical path recommendations for organizational mod
ernization and performance improvement throughout the department, 
which includes, Leadership and Culture; Implementing Change; Orga
nizational Structure; Financial Management; Informational Technol
ogy; Human Resources; Communications; Plan, Design, Build; and 
Procurement. 

The selected consultant for these services is Kaeppel Consulting, LLP, 
1806 Oakline Drive, San Antonio, Texas 78232. The total value of the 
contract is $1,800,000.00. The contract work period started on May 
17, 2011, and will continue until May 31, 2012. 
TRD-201101893 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: May 25, 2011 

Public Hearing Notice - Statewide Transportation Improvement 
Program 

The Texas Department of Transportation will hold a public hearing 
on Tuesday, June 21, 2011 at 10:00 a.m. at the Texas Department 
of Transportation, 200 East Riverside Drive, Room 1A-2, in Austin, 
Texas to receive public comments on the June 2011 Out of Cycle Re
visions to the Statewide Transportation Improvement Program (STIP) 
for FY 2011-2014. The STIP reflects the federally funded transporta
tion projects in the FY 2011-2014 Transportation Improvement Pro
grams (TIPs) for each Metropolitan Planning Organization (MPO) in 
the state. The STIP includes both state and federally funded projects 
for the nonattainment areas of Beaumont, Dallas-Fort Worth, El Paso, 
and Houston. The STIP also contains information on federally funded 
projects in rural areas that are not included in any MPO area, and other 
statewide programs as listed. 

Title 23, United States Code, §134 and §135 require each designated 
MPO and the state, respectively, to develop a TIP and STIP as a con
dition to securing federal funds for transportation projects under Title 
23 or the Federal Transit Act (49 USC §5301, et seq.). Section 134(j) 
requires an MPO to develop its TIP in cooperation with the state and 
affected public transit operators and to provide an opportunity for in
terested parties to participate in the development of the program. Sec
tion 135(g) requires the state to develop a STIP for all areas of the 
state in cooperation with the designated MPOs and, with respect to 
non-metropolitan areas, in consultation with affected local officials, 
and further requires an opportunity for participation by interested par
ties as well as  approval by the Governor or the Governor’s designee. 

A copy of the proposed June 2011 Out of Cycle Revisions to the FY 
2011-2014 STIP will be available for review, at the time the notice of 
hearing is published, at each of the department’s district offices, at the 
department’s Transportation Planning and Programming Division of
fices located in Building 118, Second Floor, 118 East Riverside Drive, 
Austin, Texas, and on the department’s website at: 

www.txdot.gov 

Persons wishing to review the June 2011 Out of Cycle Revisions to the 
FY 2011-2014 STIP may do so online or contact the Transportation 
Planning and Programming Division at (512) 486-5033. 

Persons wishing to speak at the hearing may register in advance by 
notifying Lori Morel, Transportation Planning and Programming Divi
sion, at (512) 486-5033 not later than Monday, June 20, 2011, or they 
may register at the hearing location beginning at 9:00 a.m. on the day 
of the hearing. Speakers will be taken in the order registered. Any 
interested person may appear and offer comments or testimony, either 
orally or in writing; however, questioning of witnesses will be reserved 
exclusively to the presiding authority as may be necessary to ensure a 
complete record. While any persons with pertinent comments or testi
mony will be granted an opportunity to present them during the course 
of the hearing, the presiding authority reserves the right to restrict tes
timony in terms of time or repetitive content. Groups, organizations, 
or associations should be represented by only one speaker. Speakers 
are requested to refrain from repeating previously presented testimony. 
Persons with disabilities who have special communication or accom
modation needs or who plan to attend the hearing may contact the Gov
ernment and Public Affairs Division, at 125 East 11th Street, Austin, 
Texas 78701-2483, (512) 463-9957. Requests should be made no later 
than three days prior to the hearing. Every reasonable effort will be 
made to accommodate the needs. 

Further information on the FY 2011-2014 STIP may be obtained from 
Lori Morel, Transportation Planning and Programming Division, 118 
East Riverside Drive, Austin, Texas 78704, (512) 486-5033. Interested 
parties who are unable to attend the hearing may submit comments 
to James L. Randall, P.E., Director, Transportation Planning and Pro
gramming Division, 118 East Riverside Drive, Austin, Texas 78704. 
In order to be considered, all written comments must be received at the 
Transportation Planning and Programming office by Tuesday, July 5, 
2011 at 4:00 p.m.  

TRD-201101865 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: May 24, 2011 

Public Notice - Aviation 

Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin
istrative Code, §30.209, the Texas Department of Transportation con
ducts public hearings to receive comments from interested parties con
cerning proposed approval of various aviation projects. 

For information regarding actions and times for aviation public hear
ings, please go to the following website: 

http://www.txdot.gov/public_involvement/hearings_meetings. 

Or visit www.txdot.gov, click on Public Involvement and click on Hear
ings and Meetings. 

Or contact Texas Department of Transportation, Aviation Division, 150 
East Riverside, Austin, Texas 78704, (512) 416-4501 or 1-800-68-PI
LOT. 
TRD-201101864 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: May 24, 2011 
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University of North Texas System 
Invitation for Consultants to Provide Offers of Consulting 
Services 

University of North Texas at Dallas 

Invitation for Consultants to Provide Offers of Consulting Services to 
assist with visioning and planning efforts to implement the strategic 
plan of the University of North Texas at Dallas. 

Pursuant to the provisions of Texas Government Code, Chapter 2254, 
the University of North Texas at Dallas (UNTD) extends this invitation 
(Invitation) to qualified and experienced consultants interested in pro
viding the consulting services described in the referenced Request for 
Proposal (RFP). 

Scope of Work: 

The selected consulting firm will be responsible for advising and as
sisting UNTD executives and advisory commission of business, polit
ical and, and community leaders from the Dallas/Ft. Worth area and 
beyond in visioning and planning efforts to implement the strategic 
plan vision. The scope of work is more fully described in the Request 
for Proposal (RFP773-12-684CS) located under the Bid Listing Page 
found at http://pps.unt/edu. 

Specifications: 

Any consultant submitting an offer in response to this Invitation must 
provide a response to the RFP posted on the UNT website under the 
Bid Listings Page found at http://pps.unt.edu. 

Selection Process: 

The requested consulting services do not relate to services previously 
provided to UNTD. 

Selection of the Successful Offer will be made using the competitive 
process described in the RFP. 

Criteria for Selection: 

The successful offer will be the offer that is the most advantageous to 
UNTD in UNTD’s sole discretion. Offers will be evaluated by UNTD 
personnel. The evaluation of offers and the selection of the Success
ful Offer will be based on the information provided to UNTD by the 
consultant in response to the specifications section of the RFP. Consid
eration may also be given to any additional information and comments 
if such information or comments increase the benefits to UNTD. The 

successful consultant will be required to enter into a contract accept
able to UNTD. 

Consultant’s Acceptance of Process: 

Submission of an offer by a consultant indicates: (1) the consultant’s 
acceptance of the Selection Process, the Criteria for Selection, and all 
other requirements and specifications set forth in the RFP; and (2) the 
consultant’s recognition that some subjective judgments must be made 
by UNTD during this process. 

The President of UNTD has found that the consulting services are nec
essary because UNTD does not have the specialized experience or the 
staff resources available with expertise in the areas of visioning and 
planning the implementation of the strategic plan. UNTD believes that 
such expert consulting services will be cost effective, as it will ensure 
that the evaluation, assessment, and recommendations for the strategic 
plan vision. 

Submittal Deadline: 

To respond to the RFP, consultants must submit the informa
tion requested in the Specification section of the RFP found at 
http://pps.unt.edu and any other relevant information in a clear and 
concise written format to: Carrie Stoeckert, Assistant Director of PPS, 
University of North Texas, 2310 North Interstate 35-E, Denton, Texas 
76205. Offers must be submitted in accordance with and no later than 
the deadline in the posted RFP. 

Questions: 

Questions concerning this Invitation should be submitted to: So
licitation Questions located on the Bid Listings page found at 
http://pps.unt.edu. UNTD may in its sole discretion respond in writing 
to questions concerning this Invitation. Only UNTD’s responses made 
by formal written addenda to this Invitation shall be binding. Oral 
or other written interpretations or clarifications shall be without legal 
effect. 
TRD-201101892 
Carrie Stoeckert 
Assistant Director of Bids and  Contracts  
University of North Texas System 
Filed: May 25, 2011 
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from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 
 Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 
 Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 
 Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 
 Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency. 
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 
 Review of Agency Rules - notices of state agency rules 
review. 
 
 Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 
 
How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 36 (2011) is cited as follows: 36 TexReg 
2402. 
 
In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “36 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 36 TexReg 3.” 
 
How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 
 
Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 
 

Texas Administrative Code 
 The Texas Administrative Code (TAC) is the compilation of 
all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 
 
 The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 
 
 The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac.  
 
The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 
 
 The Titles of the TAC, and their respective Title numbers are: 
 
  1. Administration 
  4. Agriculture 
  7. Banking and Securities 
  10. Community Development 
  13. Cultural Resources 
  16. Economic Regulation 
  19. Education 
  22. Examining Boards 
  25. Health Services 
  28. Insurance 
  30. Environmental Quality 
  31. Natural Resources and Conservation 
  34. Public Finance 
  37. Public Safety and Corrections 
  40. Social Services and Assistance 
  43. Transportation 
 
How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative 
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 
 
How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 
 
 TITLE 1. ADMINISTRATION 
 Part 4. Office of the Secretary of State 
 Chapter 91. Texas Register 
 40 TAC §3.704.................................................950 (P) 
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