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♦ ♦ ♦ 

♦ ♦ ♦ 

Requests for Opinions 

RQ-0975-GA 

Requestor: 

The Honorable Glenn Lewis 

Chairman of the Board of Regents 

Texas Southern University 

3100 Cleburne Avenue 

Hannah Hall 104 

Houston, Texas 77004 

Re: Whether Texas Southern University may exchange or grant out
right a portion of its real property that contains or is adjacent to a his
torical cemetery (RQ-0975-GA) 

Briefs requested by July 18, 2011 

RQ-0976-GA 

Requestor: 

The Honorable Joel D. Littlefield 

Hunt County Attorney 

Post Office Box 1097 

Greenville, Texas 75403-1097 

Re: Authority of a county bail bond board to enact a rule that restricts 
a bail bond licensee from employing an individual who is currently 
on probation or parole or is the defendant in a pending criminal case 
(RQ-0976-GA) 

Briefs requested by July 21, 2011 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201102326 

Jay Dyer 
Deputy Attorney General 
Office of the Attorney General 
Filed: June 22, 2011 

Opinions 

Opinion No. GA-0862 

The Honorable Jeff Wentworth 

Chair, Select Committee on Open Government 

Texas State Senate 

Post Office Box 12068 

Austin, Texas 78711-2068 

Re: Authority of a Type A general-law municipality to adopt and en
force an ordinance prohibiting the discharge of certain firearms or other 
weapons on property located within its original corporate limits (RQ
0937-GA) 

S U M M A R Y  

Section 229.002 of the Texas Local Government Code does not pro
hibit a Type A general-law municipal ordinance from regulating the 
discharge of a firearm or other weapon in an area that is within the mu
nicipality’s original city limits. 

For further information, please access the website at 
www.oag.state.tx.us or call the Opinion Committee at (512) 463-2110. 
TRD-201102325 
Jay Dyer 
Deputy Attorney General 
Office of the Attorney General 
Filed: June 22, 2011 
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♦ ♦ ♦ 

TITLE 1. ADMINISTRATION 

PART 3. OFFICE OF THE ATTORNEY 
GENERAL 

CHAPTER 55. CHILD SUPPORT 
ENFORCEMENT 
SUBCHAPTER G. AUTHORIZED COSTS AND 
FEES IN IV-D CASES 
1 TAC §55.155 

The Office of the Attorney General, Child Support Division pro-
poses new §55.155, concerning collecting annual service and 
payment processing fees. 

Federal law requires all states to impose a $25 annual fee on 
cases that involve custodial parents who have never received 
public assistance. Currently, the State of Texas pays the fee 
for the parent. The Legislature has authorized the Office of the 
Attorney General to collect the fee from custodial parents. Ad-
ditionally, state law allows the Title IV-D agency to charge a 
monthly payment processing fee in registry only cases to off-
set costs to taxpayers to operate the child support disbursement 
unit. 

Alicia Key, IV-D Director, Child Support Division, has determined 
that for the first five years the new section as proposed is in ef-
fect, there will be positive fiscal implications for state government 
as a result of implementing the section. There will be no fiscal 
implications for local government. 

Ms. Key has also determined that for each year of the first five 
years the section is in effect, the public benefit as a result  of  the  
new section will be compliance with federal and state law and 
the ability of the State of Texas to continue to provide services 
concerning the establishment, enforcement and modification of 
child  support.  There will be no significant fiscal implications for 
small businesses or individuals. In addition, Ms. Key has deter-
mined that there will be no local employment impact as a result 
of the new section. 

Comments may be submitted to Kathy Shafer, Deputy Director, 
Legal Counsel Division, Office of the Attorney General, (phys-
ical address) 5500 East Oltorf, Austin, Texas 78741 or (mail-
ing address) P.O. Box 12017, Mail Code 044, Austin, Texas 
78711-2017. 

The proposed new section, §55.155, is authorized by Texas 
Family Code §231.103(g), which authorizes the Office of the 
Attorney General to adopt rules for the imposition of fees and 
recovery of costs of child support services. 

The new section is proposed under Texas Family Code Chapter 
231. 

§55.155. Collecting Annual Service and Payment Processing Fees. 

(a) The Title IV-D agency may assess and collect a $25 annual 
service fee allowed under Texas Family Code §231.103(a)(2). Begin
ning October 1, 2011, the annual service fee will be assessed in full ser
vice monitoring and enforcement cases which are not current or former 
TANF or foster care cases and have received over $500 in child sup
port collections during the federal fiscal year. The annual service fee 
will be automatically deducted from the child support payment when 
the child support collections for that fiscal year total over $500. 

(b) The Title IV-D agency may assess and collect a $3 monthly 
payment processing fee allowed under Texas Family Code §231.103(f). 
Beginning September 1, 2011, a monthly fee will assessed in cases that 
receive only payment processing and record keeping services through 
the State Disbursement Unit, and receive over $3 per month in child 
support collections that month. The monthly service fee will be au
tomatically deducted from the child support payment each month in 
which at least $3 in child support is received. If a parent has more than 
one case, fees will be assessed in each case. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 14, 2011. 
TRD-201102168 
Jay Dyer 
Deputy Attorney General 
Office of the Attorney General 
Earliest possible date of adoption: July 31, 2011 
For information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 

PART 15. TEXAS HEALTH AND 
HUMAN SERVICES COMMISSION 

CHAPTER 355. REIMBURSEMENT RATES 
SUBCHAPTER E. COMMUNITY CARE FOR 
AGED AND DISABLED 
1 TAC §355.503, §355.507 

The Texas Health and Human Services Commission (HHSC) 
proposes an amendment to §355.503, concerning Reimburse-
ment Methodology for the Community-Based Alternatives 
Waiver Program and the Integrated Care Management-Home 
and Community Support Services and Assisted Living/Residen-
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tial Care Programs, and §355.507, concerning Reimbursement 
Methodology for the Medically Dependent Children Program. 

Background and Justification 

These rules establish the reimbursement methodologies for 
the Community-Based Alternatives (CBA), the Integrated 
Care Management-Home and Community Support Services 
(ICM-HCSS) and Assisted Living/Residential Care (AL/RC), and 
the Medically Dependent Children Program (MDCP) waiver pro-
grams administered by the Department of Aging and Disability 
Services (DADS). HHSC, under its authority and responsibility 
to administer and implement rates, is proposing the following 
three changes to these rules. 

The first change amends §355.503 to delete Integrated Care 
Management-Home and Community Support Services and As-
sisted Living/Residential Care from its title. The Integrated Care 
Management program was discontinued January 31, 2011, and 
no longer needs to be incorporated in this rule. 

The second change amends §355.503 to create two separate 
attendant services rates: a rate for CBA personal assistance 
services (PAS) for skilled services; and a rate for CBA PAS for 
non-skilled services. The CBA PAS for skilled services rate is 
calculated using the same methodology as the current CBA PAS 
rate. The rule language is amended to change the name of the 
reimbursement methodology for CBA PAS to CBA PAS for skilled 
services. In addition, the amendment will change the name of 
the non-attendant cost area of this rate to the administration and 
facility cost area. 

New language is proposed to add a reimbursement methodol-
ogy for the new CBA PAS for non-skilled services rate. The at-
tendant cost area for this service will be equal to the attendant 
cost area for CBA PAS for skilled services, and the administra-
tion and facility cost area will be equal to the Primary Home Care 
Priority service support area as described in §355.5902, Reim-
bursement Methodology for Primary Home Care. 

The third change amends §355.507 to change the name of PAS 
in the Medically Dependent Children Program (MDCP) to respite 
and adjunct services provided by an attendant, and to indicate 
that rates for MDCP respite and adjunct services provided by an 
attendant are based on the CBA rates for PAS skilled services. 

These changes are being proposed to comply with the 2012-13 
General Appropriations Act, Article II, Department of Aging and 
Disability Services, Rider 46, H.B. 1, 82nd Legislature, Regular 
Session, 2011, and Section 17(a)(2), Special Provisions Relat-
ing to All Health and Human Services Agencies, of Article II of 
the 2012-2013 General Appropriations Act. Because H.B. 1 is 
effective September 1, 2011, and the amendment is intended to 
achieve savings assumed in the bill and to ensure that the CBA 
waiver program remains within appropriated funds, the amend-
ments must be effective September 1, 2011. 

It is anticipated that approximately ninety percent of current CBA 
PAS consumers will move to the new PAS for non-skilled ser-
vices. The reimbursement rate for the administration and facility 
cost area for PAS for non-skilled services will be lower than the 
current CBA PAS administration and facility cost area rate, which 
will lead to a savings to the state as detailed in the fiscal impact 
below. 

Section-by-Section Summary 

The proposed amendments to §355.503 are as follows: 

Revise the title of the rule to delete ICM-HCSS and AL/RC. 

Revise subsection (c)(1)(G) to add "for skilled services" to the 
name of the service whose reimbursement methodology is de-
scribed in the subsection and to clarify that name of the non-at-
tendant cost area of the rate for PAS for skilled services is the 
administration and facility cost area. 

Add new subsection (c)(1)(H) to describe the reimbursement 
methodology for PAS for non-skilled services. This new subsec-
tion indicates that the attendant cost area for PAS for non-skilled 
services is equal to the attendant cost area for PAS for skilled 
services and the administration and facility cost area is equal to 
the Primary Home Care Priority service support cost area as de-
scribed in §355.5902. 

The proposed amendments to §355.507 are as follows: 

Revise subsection (c) to change the name of MDCP personal 
assistance services to respite and adjunct services provided by 
an attendant, and to indicate that MDCP rates for respite and 
adjunct services provided by an attendant are based on rates 
for CBA PAS for skilled services. 

Fiscal Note 

Gordon Taylor, Chief Financial Officer for the Department of Ag-
ing and Disability Services, has determined that during the first 
five-year period the amended rule is in effect there will be a fis-
cal impact to state government of ($3,612,696) for state fiscal 
year (SFY) 2012, ($2,232,888) for SFY 2013, ($2,238,445) for 
SFY 2014, ($2,238,445) for SFY 2015, and ($2,238,445) for SFY 
2016. The proposed rule will not  result  in  any  fiscal implications 
for local health and human services agencies. There are no fis-
cal implications for local governments as a result of enforcing or 
administering the section. 

Small Business and Micro-business Impact Analysis 

Under §2006.002 of the Government Code, a state agency 
proposing an administrative rule that may have an adverse 
economic effect on small businesses must prepare an economic 
impact statement and a regulatory flexibility analysis. The 
economic impact statement estimates the number of small busi-
nesses subject to the rule and projects the economic impact of 
the  rule on small  businesses. The regulatory flexibility analysis 
describes the alternative methods the agency considered to 
achieve the purpose of the proposed rule while minimizing 
adverse effects on small businesses. 

In 2008, approximately 239 entities provided CBA services to 
DADS consumers. Based on 2008 Texas Medicaid cost reports 
for the CBA program (the most recent data available), of these 
entities, approximately 213 were small businesses, of which ap-
proximately 95 were micro-businesses. HHSC considered four 
alternatives to achieve the savings assumed under the 2012-13 
General Appropriations Act, Article II, Department of Aging and 
Disability Services, Rider 46, H.B. 1, 82nd Legislature, Regular 
Session, 2011, and Section 17(a)(2), Special Provisions Relat-
ing to All  Health and Human Services Agencies, of Article II of 
the 2012-2013 General Appropriations Act. The Commission se-
lected the Alternative 3 methodology for the proposed rule. 

Alternative 1: Alternative 1 considered setting the total rate for 
CBA PAS for non-skilled services equal to the total Primary 
Home Care Non-Priority rate. Under this alternative, the total 
rate for the CBA PAS for non-skilled service would be $1.25 per 
hour less than the current rate for CBA PAS. Under this alter-
native, 210 small businesses experienced a reduction in CBA 
Medicaid revenues. These reductions ranged in size from $0.01 
per annum to $540,079 per annum. Of the 95 micro-businesses, 
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92 experienced a reduction in CBA Medicaid revenues. These 
reductions ranged in size from $0.01 per annum to $40,928 per 
annum. 

Under Alternative 1, the part of the rate intended to support atten-
dant compensation would be reduced by $0.56 per hour, which 
would likely lead providers to reduce attendant wages and ben-
efits. As well, the facilities and administration cost area rate 
would be based upon the rate for a service that allows for ser-
vice breaks of up to fourteen days; such service breaks are not 
currently allowed in the CBA program. 

Alternative 2: HHSC also considered setting the attendant com-
pensation cost area rate for the CBA PAS for non-skilled service 
equal to the current CBA PAS attendant compensation cost area 
rate while setting the administration and facilities cost area rate 
equal to the Primary Home Care Non-Priority service support 
cost area rate. Under this alternative, the total rate for the CBA 
PAS for non-skilled service would be $0.69 per hour less than 
the current total rate for CBA PAS. Under this alternative, 210 
small businesses experienced a reduction in CBA Medicaid rev-
enues. These reductions ranged in size from $0.01 per annum 
to $298,124 per annum. Of the 95 micro-businesses, 92 experi-
enced a reduction in CBA Medicaid revenues. These reductions 
ranged in size from $0.01 per annum to $22,592 per annum. 

Under Alternative 2, the part of the rate intended to support at-
tendant compensation would be equal to the current CBA PAS 
attendant cost area rate but the facilities and administration cost 
area rate would be based upon the rate for a service that allows 
for service breaks of up to fourteen days. Service breaks are not 
currently allowed in the CBA program. 

Alternative 3: Alternative 3 combines the current CBA PAS atten-
dant cost area with the Primary Home Care Priority service sup-
port cost area. Under this alternative, the total rate for the CBA 
PAS for non-skilled service would be $0.51 per hour less than the 
current total rate for CBA PAS. Under this alternative, 209 small 
businesses experienced a reduction in CBA Medicaid revenues. 
These reductions are estimated to range in size from $0.46 per 
annum to $220,352 per annum. Of the 95 micro-businesses, 91 
experienced a reduction in CBA Medicaid revenues. These re-
ductions ranged in size from $0.46 per annum to $16,698 per 
annum. 

Under Alternative 3, the part of the rate intended to support at-
tendant compensation would be equal to the current CBA PAS 
attendant cost area rate and the facilities and administration cost 
area rate would be based upon the rate for a service that does 
not allow for service breaks. 

Alternative 4: Alternative 4 combines the rate described under 
Alternative 3 with a reduction in Attendant Compensation Rate 
Enhancement spending requirements from 90 percent to 85 per-
cent. Under this alternative, 209 small businesses experienced 
a reduction in CBA Medicaid revenues. These reductions are 
estimated to range in size from $0.46 per annum to $220,352 
per annum. Of the 95 micro-businesses, 91 experienced a re-
duction in CBA Medicaid revenues. These reductions ranged in 
size from $0.46 per annum to $16,698 per annum. 

Under Alternatives 1 through 3, providers participating in the 
Attendant Compensation Rate Enhancement have flexibility on 
how they spend 10 percent of the part of the rate intended for 
attendant compensation; providers could use all or part of the 
10 percent to cover reductions in the administrative and facilities 
cost area rate. Under Alternative 4, providers participating in the 
Attendant Compensation Rate Enhancement would have flexibil-

ity on how they spend 15 percent of the part of the rate intended 
for attendant compensation; providers could use all or part of 
the 15 percent to cover reductions in the administrative and fa-
cilities cost area rate. Under this alternative, providers could re-
duce attendant wages by five percent without being subject to 
recoupment under Attendant Compensation Rate Enhancement 
rules. Providers not participating in the Attendant Compensa-
tion Rate Enhancement have no spending requirements for at-
tendant compensation. 

Alternatives  1 and 2 were not  selected because of the adverse 
impact they would have on small businesses and micro-busi-
nesses. These alternatives were rejected in favor of Alternative 
3 which has less of an adverse impact on small and micro-busi-
nesses. 

Alternative 4 was not selected because of the adverse impact it 
would have on attendant compensation. Legislative discussions 
and actions during the 82nd Regular Session made it clear that 
the legislature did not want to reduce rates that would impact at-
tendant compensation. Selection of Alternative 4 would be con-
trary to legislative intent. 

Alternative 3 was selected for proposal. HHSC believes that 
this alternative comes closest to meeting the legislative intent 
of DADS Rider 46 and Special Provision item 17(a) in H.B. 1. 
Alternative 3 preserves funding for attendant compensation as 
well as funding to avoid service breaks while still garnering sig-
nificant cost savings. Alternative 3 has a negative impact on the 
smallest number of small and micro-businesses of any of the al-
ternatives other than Alternative 4, which negatively impacts the 
same number of small and micro-businesses as Alternative 3 
while also negatively impacting attendant compensation. 

The implementation of the proposed amendment may require 
changes in practices of some contracted providers in that 
providers may have to be more cost efficient in their administra-
tion and operation of CBA PAS non-skilled services as a result 
of the lower administration and facility cost area for this service 
as compared to the administration and facility cost area for CBA 
PAS skilled services. 

DADS is proposing rule changes in this issue of the Texas Reg-
ister, which will allow the Home and Community Support Ser-
vices Agencies (HCSSAs) that are CBA providers to deliver non-
skilled attendant services through their Personal Attendant Ser-
vices (PAS) category. Currently, HCSSAs must provide all ser-
vices through their Licensed and Home Health category, which 
requires a licensed nurse to supervise all attendants. Allow-
ing for  the non-skilled  service to be delivered  through  the  PAS  
category will eliminate the need for a licensed nurse supervisor 
thereby providing an opportunity for reducing provider adminis-
trative costs. This change should alleviate some of the negative 
impact of Alternative 3 by reducing provider administrative bur-
dens. 

The amendment should not affect local employment. 

Public Benefit 

Carolyn Pratt has also determined that, for each of the first five 
years the amendment is in effect, the expected public benefit is  
that these rules will reflect the determination of rates that CBA 
providers will be paid in compliance with legislative direction. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
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in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Public Hearing 

HHSC will conduct a public hearing on July 6, 2011, at 1:00 p.m. 
to receive public comment on this proposed amendment. The 
public hearing will be held in the Public Hearing Room of the 
John H. Winters Headquarters Building, 701 West 51st Street, 
Austin, Texas. Entry is through Security  at  the main entrance of  
the building, which faces West 51st Street. Persons requiring 
American with Disabilities Act (ADA) accommodation or auxil-
iary aids or services should contact Jamie Mollenhauer by calling 
(512) 491-1445, at least 72 hours prior to the hearing so appro-
priate arrangements can be made 

Public Comment 

Questions about the content of this proposal may be directed 
to Pam McDonald in the HHSC Rate Analysis Department by 
telephone at (512) 491-1373. Written comments on the proposal 
may be submitted to Ms. McDonald by fax to (512) 491-1998; by 
e-mail to pam.mcdonald@hhsc.state.tx.us; or by mail to HHSC 
Rate Analysis, Mail Code H-400, P.O. Box 85200, Austin, Texas 
78708-5200, within 30 days of publication of this proposal in the 
Texas Register. 

Statutory Authority 

The amendment is proposed under Texas Government Code 
§531.033, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary to carry out the Commission’s 
duties; Texas Human Resources Code §32.021 and Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal medical assistance (Medicaid) 
program in Texas; and Texas Government Code §531.021(b), 
which provides HHSC with the authority to propose and adopt 
rules governing the determination of Medicaid reimbursements. 

The amendment implements Texas Government Code, Chapter 
531 and Texas Human Resources Code, Chapter 32. 

§355.503. Reimbursement Methodology for the Community-Based 
Alternatives Waiver Program [and the Integrated Care Manage-
ment-Home and Community Support Services and Assisted Living/Res-
idential Care Programs]. 

(a) - (b) (No change.) 

(c) Waiver reimbursement determination. Recommended re
imbursements are determined in the following manner: 

(1) Unit of service reimbursement. Reimbursement for 
personal assistance services and in-home respite care services, and 
cost per unit of service for nursing services provided by a registered 
nurse (RN), nursing services provided by a licensed vocational nurse 
(LVN), physical therapy, occupational therapy, and speech/language 

therapy will be determined on a fee-for-service basis in the following 
manner: 

(A) Total allowable costs for each provider will be de
termined by analyzing the allowable historical costs reported on the 
cost report. 

(B) Total allowable costs are reduced by the amount of 
the pre-enrollment expense fee and requisition fee revenues accrued for 
the reporting period. 

(C) Each provider’s total reported allowable costs, ex
cluding depreciation and mortgage interest, are projected from the his
torical cost-reporting period to the prospective reimbursement period 
as described in §355.108 of this title (relating to Determination of In
flation Indices). The prospective reimbursement period is the period of 
time that the reimbursement is expected to be in effect. 

(D) Payroll taxes and employee benefits are allocated 
to each salary line item on the cost report on a pro rata basis based on 
the portion of that salary line item to the amount of total salary expense 
for the appropriate group of staff. Employee benefits will be charged 
to a specific salary line item if the benefits are reported separately. The 
allocated payroll taxes are Federal Insurance Contributions Act (FICA) 
or Social Security, Medicare Contributions, Workers’ Compensation 
Insurance (WCI), the Federal Unemployment Tax Act (FUTA), and the 
Texas Unemployment Compensation Act (TUCA). 

(E) Allowable administrative and facility costs are al
located or spread to each waiver service cost component on a pro rata 
basis based on the portion of each waiver service’s units of service to 
the amount of total waiver units of service. 

(F) For nursing services provided by an RN, nursing 
services provided by an LVN, physical therapy, occupational therapy, 
speech/language therapy, and in-home respite care services, an allow
able cost per unit of service is calculated for each contracted provider 
cost report for each service. The allowable cost per unit of service, for 
each contracted provider cost report is multiplied by 1.044. This ad
justed allowable cost per unit of service may be combined into an array 
with the allowable cost per unit of service of similar services provided 
by other programs in determining rates for these services in accordance 
with §355.502 of this title (relating to Reimbursement Methodology for 
Common Services in Home and Community-Based Services Waivers). 

(G) For personal assistance services for delegated ser
vices, two cost areas are created: 

(i) The attendant cost area includes salaries, wages, 
benefits, and mileage reimbursement calculated as specified in 
§355.112 of this title (relating to Attendant Compensation Rate 
Enhancement). 

(ii) The administration and facility cost area [An
other attendant cost area is created which] includes the other personal 
attendant services costs not included in subparagraph (G)(i) of this 
paragraph as determined in subparagraphs (A) - (E) of this paragraph. 
An allowable cost per unit of service is determined for each contracted 
provider cost report for the administration and facility cost area [other 
attendant cost area]. The allowable costs [cost] per unit of service for 
each contracted provider cost report are arrayed. The units of service 
for each contracted provider cost report in the array are summed until 
the median unit of service is reached. The corresponding expense to 
the median unit of service is determined and is multiplied by 1.044. 

(iii) The attendant cost area and the administration 
and facility cost area [other attendant cost area] are  summed  to  deter
mine the personal assistance services for delegated services cost per 
unit of service. 
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(H) For personal assistance services for non-delegated 
services, two cost areas are created: 

(i) The attendant cost area is equal to the attendant 
cost area for personal assistance services for delegated services from 
subparagraph (G)(i) of this paragraph. 

(ii) The administration and facility cost area is equal 
to the Primary Home Care Nonpriority service support cost area as de
scribed in §355.5902 of this title (relating to Reimbursement Method
ology for Primary Home Care). 

(iii) The attendant cost area and the administration 
and facility cost area are summed to determine the personal assistance 
services for non-delegated services cost per unit of service. 

(2) - (7) (No change.) 

(d) - (g) (No change.) 

§355.507. Reimbursement Methodology for the Medically Depen-
dent Children Program. 

(a) - (b) (No change.) 

(c) The rates for respite and adjunct services provided by an 
at ] without delegation of 
the service by an RN will be based upon the Community-Based Alter
natives (CBA) approved rates for 

tendant [personal assistance services (PAS)

personal assistance services (PAS) 
for delegated services [PAS] in accordance with §355.503 of this title 
(relating to Reimbursement Methodology for the Community-Based 
Alternatives Waiver Program) and §355.112(l) of this title (relating to 
Attendant Compensation Rate Enhancement). The rates for respite and 

] with delegation of the 
service by an RN will be based upon the Community-Based Alterna
tives (CBA) approved rates for PAS 

adjunct services provided by an attendant [PAS

for delegated services in accor
dance with §355.503 of this title (relating to Reimbursement Method
ology for the Community-Based Alternatives Waiver Program) and the 
add-on payment for the highest level of attendant compensation rate 
enhancement in accordance with §355.112(n) of this title [(relating to 
Attendant Compensation Rate Enhancement)]. 

(d) - (f) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102268 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 424-6900 

SUBCHAPTER F. REIMBURSEMENT 
METHODOLOGY FOR PROGRAMS SERVING 
PERSONS WITH MENTAL ILLNESS AND 
MENTAL RETARDATION 
1 TAC §355.723 

The Texas Health and Human Services Commission (HHSC) 
proposes an amendment to §355.723, concerning Reimburse-
ment Methodology for Home and Community-Based Services 
and Texas Home Living Programs. 

Background and Justification 

This rule establishes the reimbursement methodology for the 
Home and Community-based Services (HCS) and Texas Home 
Living (TxHmL) waiver programs administered by the Depart-
ment of Aging and Disability Services (DADS). HHSC, under its 
authority and responsibility to administer and implement rates, 
is proposing two changes to this rule. 

The first change will indicate that the administration and opera-
tion cost component for HCS Supported Home Living (SHL) and 
TxHmL Community Support Services (CSS) will be equal to five 
dollars, effective September 1, 2011. The proposed amendment 
will adjust payment rate determination language for HCS SHL 
and TxHmL CSS to comply with the 2012-13 General Appropri-
ations Act (Article II, Special Provisions Relating to All Health and 
Human Services Agencies, Section 17(a)(3), H.B. 1, 82nd Leg-
islature, Regular Session, 2011). This change will align payment 
for administrative costs for HCS SHL and TxHmL CSS more 
closely with payment for administrative costs for similar services 
in other DADS programs to promote efficiency within the HCS 
and TxHmL programs. 

The second change will indicate that for fiscal years 2012 and 
2013, the foster/companion care coordinator component of the 
HCS foster/companion care (FCC) rate will be remodeled using 
a consumer to foster/companion care coordinator ratio of 1:20 in 
place of the ratio of 1:15 in the current rule language. This re-
modeling will be performed after the administration and opera-
tion cost component per unit of service for each HCS and TxHmL 
service type is calculated. This proposed amendment will adjust 
payment rate determination language for the HCS program to 
comply with the 2012-13 General Appropriations Act (Article II, 
Department of Aging and Disability Services, Rider 48, H.B. 1, 
82nd Legislature, Regular Session, 2011). This change will align 
payment for the foster/companion care coordinator, an adminis-
trative cost of the HCS FCC service, more closely with actual 
costs for this function. 

Because H.B. 1 is effective September 1, 2011, and the amend-
ment is intended to achieve savings assumed in the  bill  and to  
ensure that the HCS and TxHmL waiver programs remain within 
appropriated funds, the amendment must be effective Septem-
ber 1, 2011. 

Section-by-Section Summary 

The proposed amendments to §355.723 are as follows: 

Add new subsection (d)(10) to state that, effective September 1, 
2011, the administration and operation cost component per unit 
of services for HCS SHL and TxHmL CSS is equal to five dollars. 

Add new subsection (d)(11) to state that, for fiscal years 2012 
and 2013, the foster/companion care coordinator component of 
the FCC  rate  will  be  remodeled using  a consumer to foster/com-
panion care coordinator ratio of 1:20. This remodeling will be 
performed after the administration and operation cost compo-
nent per unit of service for each HCS and TxHmL service type 
is calculated. 

Fiscal Note 

Gordon Taylor, Chief Financial Officer for the Department of Ag-
ing and Disability Services, has determined that during the first 
five-year period the amended rule is in effect there will be a fis-
cal impact to state government of ($9,187,415) for state fiscal 
year (SFY) 2012, ($9,578,965) for SFY 2013, ($9,673,572) for 
SFY 2014, ($9,673,572) for SFY 2015, and ($9,673,572) for SFY 

PROPOSED RULES July 1, 2011 36 TexReg 4009 



2016. The proposed rule will not result in any fiscal implications 
for local health and human services agencies. There are no fis-
cal implications for local governments as a result of enforcing or 
administering the section. 

Small Business and Micro-business Impact Analysis 

Carolyn Pratt, Director of Rate Analysis, has determined that 
there will be an adverse economic effect on small businesses 
and micro-businesses as a result of enforcing or administering 
the amendment. Under section 2006.002 of the Government 
Code, a state agency proposing an administrative rule that may 
have an adverse economic effect on small businesses must pre-
pare an economic impact statement that estimates the number 
of small businesses subject to the rule and projects the economic 
impact of the rule on small businesses. 

In 2008, approximately 305 entities provided HCS services to 
DADS consumers. Based on 2008 Texas Medicaid cost reports 
for the HCS program (the most recent data available), of these 
entities, approximately 210 were small businesses, of which ap-
proximately 154 were micro-businesses. 

Under the proposed amendment to the HCS SHL and TxHmL 
CSS reimbursement methodology, HHSC estimates that 162 
small businesses will experience a reduction in HCS/TxHmL 
Medicaid revenues. These reductions are estimated to range 
in size from $20.46 per annum to $224,286 per annum. Of the 
154 micro-businesses, HHSC estimates that 110 will experience 
a reduction in HCS/TxHmL Medicaid revenues. These reduc-
tions are estimated to range in size from $20.46 per annum to 
$61,094 per annum. 

Under the proposed amendment to the HCS FCC reimburse-
ment methodology, HHSC estimates 188 small businesses will 
experience a reduction in HCS Medicaid revenues. These re-
ductions are estimated to range in size from $17.04 per annum 
to $62,006 per annum. Of the 154 micro-businesses, HHSC es-
timates that 134 will experience a reduction in HCS Medicaid 
revenues. These reductions are estimated to range in size from 
$17.04 per annum to $36,444 per annum. 

Under some circumstances, when an adverse economic impact 
is projected to affect small or micro-businesses, the agency 
is required to prepare a regulatory flexibility analysis (RFA). 
The RFA must include consideration of alternative methods 
of achieving the purpose of the proposed rule or proposed 
amendment. The considered alternatives must be consistent 
with the health, safety, and environmental and economic welfare 
of the state, while accomplishing the same objectives as the 
proposed rule or amendment and reducing the adverse impact 
of the proposed rule on small businesses. 

However, the RFA need not be done if an agency is given no dis-
cretion in the terms of the amendment. In such a circumstance, 
the mandated amendment "may be considered per se consistent 
with the health, safety, or environmental and economic welfare 
of the state and the agency need not consider other regulatory 
methods." (33 TexReg 985 (2008)). Adoption of this amendment 
to §355.723 is directed by the 2012-2013 General Appropria-
tions Act (Article II, Special Provisions Relating to All Health and 
Human Services Agencies, H.B. 1, 82nd Legislature, Regular 
Session, 2011) regarding Cost Containment Initiatives and (Arti-
cle II, Department of Aging and Disability Services, H.B. 1, 82nd 
Legislature, Regular Session, 2011) regarding Home and Com-
munity-based Services (HCS) Foster Care Rates. The statute 
anticipates savings for the 2012-2013 biennium from equalizing 
rates across waivers by reducing the administration and opera-

tion cost component for HCS SHL and TxHmL CSS. The statute 
anticipates savings for the 2012-2013 biennium from reducing 
the administration and operations cost component for HCS FCC 
services. HHSC has no discretion as to the reimbursement re-
ductions and has determined that an RFA is not required. 

The implementation of the proposed amendment will require 
changes in practices of some contracted providers in that 
providers may have to be more cost efficient in their adminis-
tration and operation of HCS SHL and FCC and TxHmL CSS 
services as a result of these reductions. 

The amendment should not affect local employment.  

Public Benefit 

Carolyn Pratt  has also determined that, for each of the first five 
years the amendment is in effect, the expected public benefit is  
that these rules will reflect the determination of rates that HCS 
and TxHmL providers will be paid in compliance with legislative 
direction. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Public Hearing 

HHSC will conduct a public hearing on July 6, 2011, at 8:30 a.m. 
to receive public comment on this proposed amendment. The 
public hearing will be held in the Public Hearing Room of the 
John H. Winters Headquarters Building, 701 West 51st Street, 
Austin, Texas. Entry is through Security at the main entrance 
of the building, which faces West 51st Street. Persons requiring 
American with Disabilities Act (ADA) accommodation or auxiliary 
aids or services should contact Esther Brown by calling (512) 
491-1445, at least 72 hours prior to the hearing so appropriate 
arrangements can be made 

Public Comment 

Questions about the content of this proposal may be directed 
to Pam McDonald in the HHSC Rate Analysis Department by 
telephone at (512) 491-1373. Written comments on the proposal 
may be submitted to Ms. McDonald by fax to (512) 491-1998; by 
e-mail to pam.mcdonald@hhsc.state.tx.us; or by mail to HHSC 
Rate Analysis, Mail Code H-400, P.O. Box 85200, Austin, Texas 
78708-5200, within 30 days of publication of this proposal in the 
Texas Register. 

Statutory Authority 

The amendment is proposed under Texas Government Code 
§531.033, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary to carry out the Commission’s 
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duties; Texas Human Resources Code §32.021 and Texas 
Government Code §531.021(a), which provide HHSC with the 
authority to administer the federal medical assistance (Medicaid) 
program in Texas; and Texas Government Code §531.021(b), 
which provides HHSC with the authority to propose and adopt 
rules governing the determination of Medicaid reimbursements. 

The amendment implements Texas Government Code, Chapter 
531 and Texas Human Resources Code, Chapter 32. 

§355.723. Reimbursement Methodology for Home and Community-
Based Services and Texas Home Living Programs. 

(a) - (c) (No change.) 

(d) Administration and operation cost component. The 
administration and operation cost component included in the recom
mended rates described in subsection (c) of this section for each HCS 
and TxHmL service type is determined as follows. 

(1) Step 1. Determine total projected administration and 
operation costs and projected units of service by service type using 
cost reports submitted by HCS and TxHmL providers in accordance 
with §355.722 of this subchapter. 

(2) Step 2. Determine the foster/companion care coordina
tor component of the foster/companion care rate as follows. For fiscal 
years 2010 through 2013, this component will be modeled using the 
weighted average foster/companion care coordinator wage as reported 
on the most recently available, reliable audited HCS cost report data
base plus 10.25 percent for payroll taxes and benefits inflated to the 
rate period and a consumer to foster/companion care coordinator ratio 
of 1:15. For fiscal year 2014 and thereafter, this component will be de
termined by summing total reported foster/companion care coordinator 
wages and allocated payroll taxes and benefits from the most recently 
available audited cost report, inflating those costs to the rate period and 
dividing the resulting product by the total number of foster care units 
of service reported on that cost report. 

(3) Step 3. Determine total foster/companion care coordi
nator dollars as follows. Multiply the foster/companion care coordina
tor component of the foster/companion care rate from paragraph (2) of 
this subsection by the total number of foster care units of service re
ported on the most recently available, reliable audited HCS cost report 
database. 

(4) Step 4. Determine total projected administration and 
operation costs after offsetting total foster/companion care coordinator 
dollars as follows. Subtract the total foster/companion care coordinator 
dollars from paragraph (3) of this subsection from the total projected 
administration and operation costs from paragraph (1) of this subsec
tion. 

(5) Step 5. Determine projected weighted units of service 
for each HCS and TxHmL service type as follows: 

(A) Supervised Living and Residential Support Ser
vices in HCS. Projected weighted units of service for Supervised 
Living and Residential Support Services equal projected Supervised 
Living and Residential Support units of service times a weight of 1.00; 

(B) Day Habilitation in HCS and TxHmL. Projected 
weighted units of service for Day Habilitation equal projected Day Ha
bilitation units of service times a weight of 0.25; 

(C) Foster/Companion Care in HCS. Projected 
weighted units of service for Foster/Companion Care equal projected 
Foster/Companion Care units of service times a weight of 0.50; 

(D) Supported Home Living in HCS and Community 
Support Services in TxHmL. Projected weighted units of service for 

Supported Home Living equal projected Supported Home Living units 
of service times a weight of 0.30; 

(E) Respite in HCS and TxHmL. Projected weighted 
units of service for Respite equal projected Respite units of service 
times a weight of 0.20; 

(F) Supported Employment in HCS and TxHmL. Pro
jected weighted units of service for Supported Employment equal pro
jected Supported Employment units of service times a weight of 0.25; 

(G) Behavioral Support in HCS and TxHmL. Projected  
weighted units of service for Behavioral Support equal projected Be
havioral Support units of service times a weight of 0.18; 

(H) Physical Therapy, Occupational Therapy, Speech 
Therapy and Audiology in HCS and TxHmL. Projected weighted 
units of service for Physical Therapy, Occupational Therapy, Speech 
Therapy and Audiology equal projected Physical Therapy, Occupa
tional Therapy, Speech Therapy and Audiology units of service times 
a weight of 0.18; 

(I) Social Work in HCS. Projected weighted units of 
service for Social Work equal projected Social Work units of service 
times a weight of 0.18; 

(J) Nursing in HCS and TxHmL. Projected weighted 
units of service for Nursing equal projected Nursing units of service 
times a weight of 0.18. 

(K) Employment Assistance in HCS and TxHmL. Pro
jected weighted units of service for Employment Assistance equal pro
jected Employment Assistance units of service times a weight of 0.25. 

(L) Dietary in HCS and TxHmL. Projected weighted 
units of service for Dietary equal projected Dietary units of service 
times a weight of 0.18. 

(6) Step 6. Calculate total projected weighted units of ser
vice by summing the projected weighted units of service from para
graph (5)(A) - (L) of this subsection. 

(7) Step 7. Calculate the percent of total administration 
and operation costs to be allocated to the service type by dividing the 
projected weighted units for the service type from paragraph (5) of 
this subsection by the total projected weighted units of service from 
paragraph (6) of this subsection. 

(8) Step 8. Calculate the total administration and operation 
cost to be allocated to that service type by multiplying the percent of 
total administration and operation costs allocated to the service type 
from paragraph (7) of this subsection by the total administration and 
operation costs after offsetting total foster/companion care coordinator 
dollars from paragraph (4) of this subsection. 

(9) Step 9. Calculate the administration and operation cost 
component per unit of service for each HCS and TxHmL service type 
by dividing the total administration and operation cost to be allocated 
to that service type from paragraph (8) of this subsection by the pro
jected units of service for that service type from paragraph (1) of this 
subsection. 

(10) Step 10. Effective September 1, 2011, the administra
tion and operation cost component per unit of service for Supported 
Home Living in HCS and Community Support Services in TxHmL is 
equal to five dollars. 

(11) Step 11. For fiscal years 2012 and 2013, the fos
ter/companion care coordinator component of the foster/companion 
care rate will be remodeled using a consumer to foster/companion care 
coordinator ratio of 1:20. This remodeling will be performed after 
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the administration and operation cost component per unit of service 
for each HCS and TxHmL service type is calculated as described in 
paragraph (9) of this subsection. 

(e) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 20,  2011.  

TRD-201102269 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 424-6900 

SUBCHAPTER H. REIMBURSEMENT 
METHODOLOGY FOR 24-HOUR CHILD CARE 
FACILITIES 
1 TAC §355.7103 

The Texas Health and Human Services Commission (HHSC) 
proposes to amend §355.7103, concerning Rate-Setting 
Methodology for 24-Hour Residential Child-Care Reimburse-
ments. 

Background and Justification 

This rule establishes the reimbursement methodology for 24-
Hour Residential Child Care (RCC). HHSC, under its authority 
and responsibility to administer and implement rates, proposes 
to delete the rate end date currently in the rule. Under the cur-
rent rule, the rates that became effective September 1, 2009, 
would end on August 31, 2011. The proposed amendment re-
moves the August 31, 2011, end date. The proposed amend-
ment conforms the RCC payment rate determination language to 
the 2012-13 General Appropriations Act (Article II, Department of 
Family and Protective Services, H.B. 1, 82nd Legislature, Reg-
ular Session, 2011), which did not revise the funds appropriated 
for RCC provider rates. Deletion of the  rate  end date in the  rule  
as currently written allows the current rates to continue past the 
August 31, 2011 end date. 

HHSC also proposes to add language that describes the rate 
methodology for Single Source Continuum Contractors under 
Foster Care Redesign, as required by the 2012-2013 General 
Appropriations Act (Article II, Department of Family and Protec-
tive  Services, H.B. 1, 82nd Legislature, Regular Session, 2011) 
and S.B. 218, 82nd Legislature, Regular Session, 2011, which 
direct the Department of Family and Protective Services (DFPS) 
to implement a redesign of the foster care system in accordance 
with the recommendations contained in DFPS’s December 2010 
Foster Care Redesign report submitted to the legislature. H.B. 
1 and S.B. 218 permit HHSC to use payment rates for foster 
care under the redesigned system that are different from those 
used on the effective date of S.B. 218 for 24-hour residential child 
care. 

Section-by-Section Summary 

The proposed amendments to §355.7103 are as follows: 

Revise subsection (q) to delete ending dates for current reim-
bursements. This deletion will allow existing reimbursement 
rates to stay in place for the 2012-2013 biennium. 

Add new subsection (r) to state that payment rates for Single 
Source Continuum Contractors under Foster Care Redesign 
are determined on a pro forma basis in accordance with 
§355.105(h), which allows HHSC to base reimbursements on 
a pro forma analysis if there are insufficient available data, as 
would occur in changes in program design. 

Fiscal Note 

Cindy Brown, Chief Financial Officer for the Department of Fam-
ily and Protective Services, has determined that during the first 
five-year period the amended rule is in effect there will be no 
fiscal impact to state government. The proposed rule will not re-
sult in any fiscal implications for local health and human services 
agencies. There are no fiscal implications for local governments 
as a result of enforcing or administering the section. 

Small Business and Micro-business Impact Analysis 

Carolyn Pratt, Director of Rate Analysis, has determined that 
there is no adverse economic effect on small businesses or 
micro-businesses as a result of enforcing or administering the 
amendment. The implementation of the proposed rule amend-
ment does not require any changes in practice or any additional 
cost to the contracted provider. 

It is not anticipated that there will be any economic cost to per-
sons who are required to comply with this amendment. The 
amendment will not affect local employment. 

Public Benefit 

Carolyn Pratt has also determined that, for each of the first five 
years the amendment is in effect, the expected public benefit 
is that these rules will reflect the determination of rates that 24-
Hour Residential Child-Care providers will be paid in compliance 
with legislative direction. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code §2007.043. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Public Comment 

Questions about the content of this proposal may be directed 
to Pam McDonald in the HHSC Rate Analysis Department by 
telephone at (512) 491-1373. Written comments on the proposal 
may be submitted to Ms. McDonald by fax to (512) 491-1998; by 
e-mail to pam.mcdonald@hhsc.state.tx.us; or by mail to HHSC 
Rate Analysis, Mail Code H-400, P.O. Box 85200, Austin, Texas 
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78708-5200, within 30 days of publication of this proposal in the 
Texas Register. 

Statutory Authority 

The amendment is proposed under Texas Government Code 
§531.033, which authorizes the Executive Commissioner of 
HHSC to adopt rules necessary to carry out the Commission’s 
duties; Texas Government Code §531.055, which authorizes 
the Executive Commissioner to adopt rules for the operation 
and provision of health and human services by the health and 
human services agencies and to adopt or approve rates of 
payment required by law to be adopted or approved by a health 
and human services agency; and Human Resources Code 
§40.4004(c) and (d), which authorize the Executive Commis-
sioner to consider fully all written and oral submissions to the 
DFPS Council about a proposed rule. 

The amendment implements Government Code, Chapter 531. 

§355.7103. Rate-Setting Methodology for 24-Hour Residential 
Child-Care Reimbursements. 

(a) - (p) (No change.) 

(q) Rates [For the state fiscal year 2010 through 2011 bien
nium, rates] are paid for each level of service identified by the DFPS. 
For foster homes, the payments effective September 1, 2009, [through 
August 31, 2011,] for each level of service will be equal to the mini
mum rate paid to foster homes for that level of service in effect August 
31, 2009, plus 3.33 percent. For Child Placing Agencies (CPAs), the 
rates effective September 1, 2009, [through August 31, 2011,] for each 
level of service will be equal to the rate paid to CPAs for that level of 
service in effect August 31, 2009, plus 2.41 percent, which is equiv
alent to a 1.33 percent increase for CPA retainage and a 3.33 percent 
increase in pass-through funds for foster homes. For General Residen
tial Operations (GROs) and Residential Treatment Centers (RTCs), the 
rates effective September 1, 2009, [through August 31, 2011,] for each 
level of service will be equal to the rate paid to GROs and RTCs for that 
level of service in effect August 31, 2009, plus 9.30 percent. For facili
ties providing emergency care services, the rate effective September 1, 
2009, [through August 31, 2011,] will be equal to the rate in effect Au
gust 31, 2009, plus 8.68 percent. For psychiatric step-down services, 
the rate effective September 1, 2009, [through August 31, 2011,] will  
be equal to the rate in effect on August 31, 2009. 

(r) Payment rates for Single Source Continuum Contractors 
under Foster Care Redesign are determined on a pro forma basis in 
accordance with §355.105(h) of this title. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102234 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 424-6900 

SUBCHAPTER J. PURCHASED HEALTH 
SERVICES 

DIVISION 4. MEDICAID HOSPITAL 
SERVICES 
1 TAC §355.8055 

The Texas Health and Human Services Commission (HHSC) 
proposes new §355.8055, concerning Reimbursement Method-
ology for Rural and Certain Other Hospitals. 

Background and Justification 

HHSC proposes a new rule describing the Medicaid method-
ology for reimbursing rural hospitals, rural referral centers, 
sole community hospitals and critical access hospitals. HHSC 
proposes changing the methodology for reimbursing inpatient 
services for these hospitals, which is currently described in 
§355.8052(i). A related proposed amendment to §355.8052 is 
published concurrently in this issue of the Texas Register. 

Under the current methodology, qualifying hospitals are reim-
bursed for inpatient services the greater of their Medicaid pay-
ments based on the prospective payment system, or the cost-re-
imbursed methodology described in the Tax Equity and Fiscal 
Responsibility Act of 1982 (TEFRA) without the imposition of the 
TEFRA target cap described in §355.8052. This proposal reim-
burses all qualified hospitals using the TEFRA cost-based reim-
bursement methodology in compliance with the 2012-13 Gen-
eral Appropriations Act (Article II, Rider 40, Health and Human 
Services Commission, H.B. 1, 82nd Legislature, Regular Ses-
sion, 2011). As a result of this change, some hospitals that 
are currently paid based on the prospective inpatient payment 
methodology will be paid based on the cost-based reimburse-
ment methodology. This change in payment method may result 
in recoupment of funds. 

Section-by-Section Summary 

Proposed new §355.8055(a) describes the types of hospitals 
that are to be reimbursed under this section. The 2000 decennial 
census serves as the measurement for determining if a hospital 
is  located in a county with 50,000 or fewer persons. 

Proposed new §355.8055(b) establishes that a hospital that is 
described in subsection (a) is reimbursed based on TEFRA prin-
ciples, without the imposition of TEFRA target caps. 

Proposed new §355.8055 describes the methodology for deter-
mining interim rates and associated interim payments. 

Proposed new §355.8055(d) limits the amount and frequency 
of interim payments to available funds, and clarifies that interim 
payments are subject to settlement at both tentative and final 
audit of the hospital’s cost report. 

Fiscal Note 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for each of the first five years the new 
rule is in effect, there is no fiscal impact to HHSC. Additionally, 
the proposed new  rule will not result in any fiscal implications for 
local health and human services agencies. Local governments 
will not incur additional costs. 

Small and Micro-business Impact Analysis 

Carolyn Pratt, Director of Rate Analysis, has determined that 
there is no adverse economic effect on small businesses or mi-
cro-businesses as a result of enforcing or administering the pro-
posed rule since these hospitals will be paid at their cost in ac-
cordance with the TEFRA methodology. 
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Public Benefit 

Ms. Pratt has also determined that for each year of the first five 
years the proposed rule is in effect, the public will benefit from  
adoption of the new rule. The anticipated public benefit as a re-
sult of the proposed rule is that, by reimbursing all qualifying hos-
pitals based on the TEFRA methodology, HHSC will no longer 
reimburse a qualifying hospital more than the hospital’s cost of 
providing Medicaid services. In addition, this rule will comply 
with legislative direction. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the  
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 

Public Comment 

Written comments on the proposal may be submitted to Chris 
Dockal, Senior Rate Analyst, Rate Analysis Department, Texas 
Health and Human Services Commission, P.O. Box 85200, MC-
H400, Austin, Texas 78708-5200; by fax to (512) 491-1983; or 
by e-mail to: Chris.Dockal@hhsc.state.tx.us within 30 days of 
publication of this proposal in the Texas Register. 

Statutory Authority 

The new rule is proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas; Texas Gov-
ernment Code §531.021(b), which establishes HHSC as the 
agency responsible for adopting reasonable rules governing the 
determination of fees, charges, and rates for medical assistance 
payments under the Human Resources Code, Chapter 32; and 
Texas Government Code §531.021(d), which authorizes HHSC 
to adopt rules that provide for payment of rates in accordance 
with available levels of appropriated state and federal funds. 

The new rule affects the Human Resources Code, Chapter 
32, and the Texas Government Code, Chapter 531. No other 
statutes, articles, or codes are affected by this proposal. 

§355.8055. Reimbursement Methodology for Rural and Certain 
Other Hospitals. 

(a) A hospital is reimbursed under this section if the hospital 
is: 

(1) located in a county with 50,000 or fewer persons, based 
on the 2000 decennial census; 

(2) a Medicare-designated Rural Referral Center (RRC) or 
Sole Community Hospital (SCH) not located in a metropolitan statis

tical area (MSA), as defined by the U.S. Office of Management and 
Budget; or 

(3) a Medicare-designated Critical Access Hospital 
(CAH). 

(b) A hospital that is described in subsection (a) of this section 
is reimbursed for inpatient services based on the cost-reimbursement 
methodology described in the Tax Equity and Fiscal Responsibility Act 
of 1982 (TEFRA) without the imposition of the TEFRA target cap de
scribed in §355.8052(c) of this division (relating to Inpatient Hospital 
Reimbursement). 

(c) Interim payments are determined by multiplying the hospi
tal’s charges that are allowed under Medicaid by the interim rate in ef
fect on the patient’s date of admission. The interim rate is derived from 
the hospital’s most recent Medicaid cost report settlement, whether ten
tative or final. 

(d) The amount and frequency of interim payments are sub
ject to the availability of funds appropriated for that purpose. Interim 
payments are subject to settlement at both tentative and final audit of a 
hospital’s cost report. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102237 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 424-6900 

1 TAC §355.8061 

The Texas Health and Human Services Commission (HHSC) 
proposes to amend §355.8061, concerning Payment for Hospi-
tal Services. 

Background and Justification 

The proposed amendment to §355.8061 modifies the Medicaid 
outpatient hospital reimbursement methodology to reorganize 
and clarify subsection (a)(2) by deleting and replacing that sub-
section. The proposed amendment also makes Medicaid pay-
ment methodology changes in two areas: (1) non-emergency 
services provided in an emergency department (ED); and (2) 
imaging services. These changes are proposed as cost-sav-
ing initiatives to comply with the 2012-13 General Appropria-
tions Act (Article II, Health and Human Services Commission, 
Rider 61(b)(3) and (4), H.B. 1, 82nd Legislature, Regular Ses-
sion, 2011). Further, to stay within available levels of appropri-
ated state funds as directed by the 2012-13 General Appropria-
tions Act (Article II, Special Provisions, Section 16(b)(5), H.B. 1, 
82nd Legislature, Regular Session, 2011), the proposed amend-
ment reduces the percentage applied to a hospital’s allowable 
charges and costs to determine payment amounts. 

The proposed amendment reduces reimbursement for outpa-
tient services provided in an ED that do not  qualify as emergency  
services to 60 percent of the calculated outpatient reimburse-
ment. HHSC will determine whether a service provided in an ED 
is a non-emergency service based  on  the same criteria that will  
be used to determine whether a professional service provided 
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in an ED is a non-emergency service. This proposed amend-
ment seeks to discourage hospitals from providing non-emer-
gency care in the  ED  and is in compliance with direction from 
the 82nd Legislature. 

Additionally, HHSC proposes to change the reimbursement 
methodology for outpatient hospital imaging services from 
the current cost-based methodology to a procedure code fee 
schedule. As a result, all outpatient imaging services will be 
reimbursed at the same rates statewide, eliminating the large 
variation in payments currently made across hospitals for the 
same service. 

These two payment methodology changes are intended to pro-
vide cost savings to the state in instances where hospitals pro-
vide non-emergency services in an ED and where current reim-
bursements for imaging services exceed the fee schedule. 

Section-by-Section Summary 

A proposed amendment to §355.8061(a)(1) includes a reference 
to new §355.8055, which describes the inpatient reimbursement 
for rural and certain other hospitals. New §355.8055 is proposed 
concurrently in this issue of the Texas Register. 

Proposed new §355.8061(a)(2) is titled "Outpatient hospital ser-
vices reimbursement." 

Proposed new §355.8061(a)(2)(A) describes the cost-based re-
imbursement methodology used for outpatient hospital services. 

Proposed new §355.8061(a)(2)(B) clarifies Medicaid reimburse-
ment and interim payment for outpatient hospital services. This 
subparagraph includes the percentages applied to the allow-
able costs and charges for high volume and non-high volume 
providers and includes the application of the interim rate in the 
determination of the outpatient reimbursement methodology. 
Language was added to specify that imaging services are 
not reimbursed under the cost-based methodology effective 
September 1, 2011, along with outpatient surgeries that are paid 
according to the  ambulatory surgical center fee schedule. 

Proposed new §355.8061(a)(2)(B)(ii) and (iii) include adjusted 
percentages applied to the allowable costs and charges for high 
volume and non-high volume providers. This adjustment is pro-
posed to stay within  available levels of appropriated state funds 
and complies with Texas Government Code §531.021. 

Proposed new §355.8061(a)(2)(B)(iv) amends the existing cost-
based reimbursement methodology for services provided in an 
ED that do not qualify as an emergency visit. HHSC will limit 
reimbursement for the non-emergency services provided in an
ED to 60 percent of the cost-based reimbursement amount de-
termined under this rule.  

Proposed new §355.8061(a)(2)(B)(v) and (vi) describe HHSC’s
calculation of outpatient interim rates and interim reimburse-
ments. 

Proposed new §355.8061(a)(2)(C) specifies that outpatient in-
terim claim reimbursement will be cost-settled at both tentative
and final audit of a hospital’s cost report. The language clarifies
that the calculation of costs takes into account any reductions to
allowable charges determined under subparagraph (B). 

Proposed new §355.8061(a)(2)(D) specifies that outpatient in-
terim payments will be subject to the availability of funds appro-
priated for that purpose. 

Proposed new §355.8061(a)(2)(E) specifies that outpatient hos-
pital surgery is limited to the lesser of the amount reimbursed

 

 

 
 
 

 

to ambulatory surgical centers (ASCs) for similar services, the 
hospital’s actual charge, the hospital’s customary charge, or the 
allowable cost determined by HHSC or its designee, and is not 
subject to cost settlement. 

Proposed new §355.8061(a)(2)(F) specifies that outpatient hos-
pital imaging services will not be reimbursed under the cost-
based methodology, but rather will be reimbursed based on the 
outpatient hospital imaging fee schedule based on a percentage 
of the Medicare fee schedule for similar services. 

Proposed new §355.8061(a)(2)(G) indicates a September 
1, 2011, effective date for the change in reimbursement for 
non-emergency services provided in the ED and outpatient 
hospital imaging services. 

Portions of subsection (a)(2) relating to public notice and hear-
ings for changes to reimbursements are deleted from this rule 
because those subjects are covered in other rules in Chapter 
355. 

Subsection (a)(3) is deleted because the reference to variances 
is no longer needed in this rule. 

The proposed rule includes other technical corrections and non-
substantive changes throughout to make the rule more under-
standable. 

Fiscal Note 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that for the  first five years the amendment 
is in effect, there will be an all-funds savings of: $84,491,874 
($35,131,721 general revenue (GR)) for fiscal year (FY) 2012;  
$87,630,606 ($37,286,823 GR) for FY 2013; $90,577,728 
($38,604,228 GR) for FY 2014; $93,623,966 ($39,902,534 GR) 
for FY 2015; and $96,772,651 ($41,244,504 GR) for FY 2016. 
Additionally, the proposed amendment will not result in any 
fiscal implications for local health and human services agencies. 
Local governments will not incur additional costs. 

Small and Micro-business Impact Analysis 

Carolyn Pratt, Director of Rate Analysis, has also determined 
that there may be an adverse economic effect on small busi-
nesses or micro-businesses as a result of enforcing or admin-
istering the amendment. Texas Government Code §2006.001 
defines a "small business" to include only a for-profit corporation 
that has fewer than 100 employees or less than $6 million in an-
nual gross receipts. HHSC is unable to estimate the impact to 
only the hospitals that meet the definition of a small business due 
to the hospitals’ varying ratios of cost to charges for these ser-
vices. However, impact to all Texas hospitals can be estimated. 
HHSC expects the changes proposed in subsection (a)(2)(B)(iv) 
and subsection (a)(2)(F) to result in an approximately  6.8 per-
cent reduction in Medicaid outpatient reimbursements across all 
hospitals. 

Approximately 3.4 percent of the decrease is related to the re-
duction in reimbursement for non-emergency services provided 
in an ED. Hospitals could mitigate the impact of this amendment 
by redirecting patients in need of non-emergency services from 
the ED to an urgent care clinic, physician office, or other more 
appropriate setting. 

The remaining 3.4 percent decrease is attributed to reimbursing 
outpatient hospital imaging services based on a percentage of 
the Medicare fee schedule, which is a currently acceptable reim-
bursement methodology for similar services and results in a uni-
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form payment to all hospitals that is not achieved with cost-based 
reimbursement. 

HHSC expects the changes proposed in subsection (a)(2)(B)(ii) 
and (iii) to result in a 10 percent reduction in  the  rates effective  
August 31, 2010, or an approximate 8 percent reduction in rates 
in effect for FY 2011 for cost-based Medicaid outpatient reim-
bursements across all hospitals. 

Public Benefit 

Carolyn Pratt, Director of Rate Analysis, has determined that for 
each year of the first five years the proposed rule is in effect, 
the public will benefit from adoption of the amendment. The an-
ticipated public benefit, as a result of the amendment, is that 
HHSC will modify the reimbursement methodology for outpa-
tient hospital imaging services to reimburse a set fee for all hos-
pitals statewide, which will remove payment variances among 
hospitals. Also, this amendment will reduce reimbursement for 
non-emergency services provided in an ED, thereby encourag-
ing changes in clinical practice to provide non-emergency care 
in more appropriate settings. Further, the amendment makes 
provisions for HHSC to remain within available levels of appro-
priated state funds. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the  
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 

Public Comment 

Written comments on the proposal may be submitted to Chris 
Dockal, Senior Rate Analyst in the Rate Analysis Department, 
Texas Health and Human Services Commission, P.O. Box 
85200, MC-H400, Austin, Texas 78708-5200; by fax to (512) 
491-1983; or by e-mail to: Chris.Dockal@hhsc.state.tx.us within 
30 days of publication of this proposal in the Texas Register. 

Statutory Authority 

The amendment is proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of 
HHSC with broad rulemaking authority; Human Resources 
Code §32.021 and Texas Government Code §531.021(a), 
which provide HHSC with the authority to administer the federal 
medical assistance (Medicaid) program in Texas; Texas Gov-
ernment Code §531.021(b), which establishes HHSC as the 
agency responsible for adopting reasonable rules governing the 
determination of fees, charges, and rates for medical assistance 
payments under the Human Resources Code, Chapter 32; and 
Texas Government Code §531.021(d), which authorizes HHSC 
to adopt rules that provide for payment of rates in accordance 
with available levels of appropriated state and federal funds. 

The amendment affects the Human Resources Code, Chapter 
32, and the Texas Government Code, Chapter 531. No other 
statutes, articles, or codes are affected by this proposal. 

§355.8061. Payment for Hospital Services. 

(a) The Health and Human Services Commission (HHSC) or 
its designee reimburses [designated agent shall reimburse] hospitals ap
proved for participation in the Texas Medical Assistance Program for 
covered Title XIX hospital services provided to eligible Medicaid re
cipients. The Texas Title XIX State Plan for Medical Assistance pro
vides for reimbursement of covered hospital services to be determined 
as specified in [paragraphs (1) - (3) of] this subsection. 

(1) The amount payable for inpatient hospital services shall 
be determined as specified in §355.8052 of this division [title] (relat
ing to Inpatient Hospital Reimbursement [Methodology]); §355.8054 
of this division [title] (relating to Children’s Hospital Reimbursement 
Methodology); §355.8055 of this division (relating to Reimbursement 
Methodology for Rural and Certain Other Hospitals); and §355.8056 
of this division [title] (relating to State-Owned Teaching Hospital Re
imbursement Methodology). 

(2) Outpatient hospital services reimbursement. 

(A) HHSC or its designee reimburses outpatient hos
pital services under a cost-based reimbursement methodology. The 
amount payable for outpatient hospital services will be determined un
der similar methods and procedures as those used in the Social Secu
rity Act, Title XVIII, as amended, effective October 1, 1982 through 
July 31, 2000, by Public Law 97-248, except as otherwise specified by 
HHSC. 

(B) Interim Medicaid reimbursement for outpatient 
hospital services. Except as described in subparagraphs (E) and (F) of 
this paragraph, HHSC will reimburse for outpatient hospital services 
as follows: 

(i) HHSC will determine a cost-based reimburse
ment based only on allowable charges, which are charges for covered 
Medicaid services determined through adjudication. 

(ii) HHSC will determine a cost-based reimburse
ment for high-volume providers at 76.03 percent of allowable charges. 
For the purpose of this section, a high-volume provider is one that was 
paid at least $200,000 during calendar year 2004. 

(iii) HHSC will determine a cost-based reimburse
ment for the remaining providers at 72.27 percent of allowable charges. 

(iv) For outpatient emergency department (ED) ser
vices that do not qualify as emergency visits, HHSC will reimburse 60 
percent of the amount determined in clause (ii) or (iii) of this subpara
graph. Services that do not qualify for reimbursement as emergency 
visits are listed in the Texas Medicaid Provider Procedures Manual and 
other updates on the claims administrator’s website. 

(v) HHSC will calculate an outpatient interim rate, 
which is the ratio of Medicaid allowable outpatient costs to Medicaid 
allowable outpatient charges derived from the hospital’s most recent 
tentative or final Medicaid cost report settlement, as described in sub
paragraph (C) of this paragraph. 

(vi) Interim claim reimbursement is determined by 
multiplying a hospital’s outpatient allowable charges resulting from 
clause (ii) or (iii) of this subparagraph and, if applicable, clause (iv) 
of this subparagraph, by the outpatient interim rate in effect on the date 
of service. 

(C) Cost settlement. Interim claim reimbursement de
termined in subparagraph (B) of this paragraph will be cost-settled at 
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both tentative and final audit of a hospital’s cost report. The calculation 
of costs will be determined based on the amount of allowable charges 
determined under subparagraph (B) of this paragraph, including any 
reductions to allowable charges made under subparagraph (B) of this 
paragraph. 

(D) Available funds. The amount and frequency of in
terim reimbursement will be subject to the availability of funds appro
priated for that purpose. 

(E) Outpatient hospital surgery. Reimbursement for 
outpatient hospital surgery is limited to the lesser of the amount 
reimbursed to ambulatory surgical centers (ASCs) for similar services, 
the hospital’s actual charge, the hospital’s customary charge, or the 
allowable cost determined by HHSC or its designee. Outpatient hos
pital surgery reimbursed under the ASC reimbursement is not subject 
to cost-based reimbursement and is not included in the outpatient 
hospital cost settlement. 

(F) Outpatient hospital imaging. Outpatient hospital 
imaging services are not reimbursed under the outpatient cost-based 
reimbursement methodology described in this subsection. Outpatient 
hospital imaging services are reimbursed according to an outpatient 
hospital imaging service fee schedule that is based on a percentage of 
the Medicare fee schedule for similar services. 

(G) Effective date. The reimbursement methodologies 
described in subparagraphs (B)(iv) and (F) of this paragraph are effec
tive for dates of service on or after September 1, 2011. 

[(2) The amount payable for outpatient hospital services 
shall be determined under similar methods and procedures as those 
used in the Social Security Act, Title XVIII, as amended, effective Oc
tober 1, 1982 through July 31, 2000, by Public Law 97-248, except 
as may be otherwise specified by HHSC. For the period of Septem
ber 1, 1999 through and including September 30, 2001, payments to 
all providers were at 80.3% of allowed costs. For the period begin
ning October 1, 2001, Medicaid reimbursement for outpatient hospi
tal services for high-volume providers, as defined by the commission, 
shall be at 84.48% of allowable cost. For the remaining providers, re
imbursement for outpatient hospital services shall be at 80.3% of al
lowable cost. For the purpose of establishing the proposed discount 
factor, a high-volume provider is defined as one, which is paid at least 
$200,000 during calendar year 2004. Any subsequent changes to the 
discount will require HHSC to hold a public hearing on proposed re
imbursements before HHSC approves any changes. The purpose of 
the hearing is to give interested parties an opportunity to comment on 
the proposed reimbursements. Notice of the hearing will be provided 
to the public. The notice of the public hearing will identify the name, 
address, and telephone number to contact for the materials pertinent 
to the proposed reimbursements. At least ten working days before the 
public hearing takes place, material pertinent to the proposed change 
will be made available to the public. This material will be furnished to 
anyone who requests it. After the public hearing, if negative comments 
are received, a summary of the comments made during the public hear
ing will be presented to HHSC. Reimbursement for outpatient hospital 
surgery is limited to the lesser of the amount reimbursed to ambula
tory surgical centers (ASCs) for similar services, the hospital’s actual 
charge, the hospital’s customary charge, or the allowable cost deter
mined by the commission or its designee.] 

[(3) Variances shall be accounted for in the Texas State 
Plan for Medical Assistance or as otherwise specified by the commis
sion.] 

(b) The direct and indirect costs of caring for charity patients 
[shall] have no relationship to eligible recipients of the Texas Medical 
Assistance program and are not allowable costs under the Texas [Title 

XIX] Medical Assistance program. Obligations by hospitals to pro
vide free care, under the Hill-Burton Act or any other arrangement as a 
condition to secure federal grants or loans, are not recognized as a cost 
under the Texas Medical Assistance program. 

(c) The contents of subsections (a) and (b) of this section do 
not describe the amount, duration, or scope of services provided to 
eligible recipients under the Texas Medical Assistance Program. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102238 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 424-6900 

DIVISION 28. PHARMACY SERVICES: 
REIMBURSEMENT 
1 TAC §355.8551 

The Texas Health and Human Services Commission (HHSC) 
proposes to amend §355.8551, concerning the dispensing fee 
for Medicaid pharmacy services reimbursement. 

Background and Justification 

The proposed rule amendment removes the reimbursement rate 
component fee amounts for the pharmacy dispensing fee, clari-
fies terms in the dispensing fee formula, and adds definitions for 
the components of the formula. Historically, this rule included 
the fee component amounts because there was not an online 
pharmacy dispensing fee reimbursement schedule available to 
the pharmacy providers. However, pharmacy providers can now 
access the fee component amounts from a fee schedule on the 
websites of both HHSC and the Texas Medicaid & Healthcare 
Partnership (the state’s Medicaid claims administrator). There-
fore, it is no longer necessary to include the fee amounts in the 
rule. 

Also, it is preferable not to include fee amounts in the rule 
because there can be delays in updating the rule language 
when the fee amounts change. Fee amounts are not included 
in agency reimbursement methodology rules for other Medicaid 
programs. When fee component amounts are proposed for 
revision, there is a public rate hearing, which allows for public 
input into fee changes. 

Section-by-Section Summary 

Section 355.8551(a) adds definitions for "delivery incentive," 
"dispensing fee," "estimated acquisition cost," "fixed compo-
nent," "preferred generic incentive," and "variable component." 
Language in current subsection (a) is moved to subsections (b) 
through (g). 

Amended subsections (b) and (c) change the term "estimated 
drug ingredient cost" to "estimated acquisition cost" to be con-
sistent with other rules and delete references to specific fee  
amounts for the reimbursement rate components. 
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Amended subsection (d) removes language that is not relevant 
to determining the dispensing fee component amount for the de-
livery incentive. The amendment to subsection (d) also deletes 
the word "delivered." A delivery incentive will be paid, subject to 
the availability of appropriated funds, to approved providers who 
certify in a form prescribed by HHSC that the delivery services 
meet minimum conditions for payment of the incentive. 

Amended subsection (e) removes language that is not relevant 
to determining the dispensing fee component amount for the pre-
ferred generic incentive. 

Amended subsections (f) and (g) make minor technical changes. 

Throughout the amendment, references to "the Commission" are 
replaced with "HHSC." 

Fiscal Note 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that during the first five years the pro-
posed rule amendment is in effect there will be no fiscal impact 
to state government as a result of the amendment. The amend-
ment will not result in any fiscal implications for local health and 
human services agencies. Local governments will not incur ad-
ditional costs. 

Small and Micro-business Impact Analysis 

Carolyn Pratt, Director of Rate Analysis, has determined that 
there will be no effect on small businesses or micro-businesses 
as a result of enforcing or administering the proposed rule 
amendment. Providers will not be required to alter their busi-
ness practices as a result of the amendment. There are no 
significant costs to persons who are required to comply with the 
amendment. There is no anticipated negative impact on local 
employment. 

Public Benefit 

Ms. Pratt has also determined that for each year of the first 
five years the proposed rule amendment is in effect, the public 
will benefit from the adoption of the amendment by clarifying the 
meaning of the components of the dispensing fee formula. Re-
moving the fee amounts from the rule will keep the rule from be-
coming out of date when fee amounts are revised. This change 
will also make the rule consistent with other Medicaid reimburse-
ment methodology rules. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. A "major environmental rule" is defined to mean a rule the
specific intent of which is to protect the environment or reduce 
risk to human health from environmental exposure and that may 
adversely affect, in a material way, the economy, a sector of the 
economy, productivity, competition, jobs, the environment or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Government Code. 

Public Comment 

 

Written comments on the proposal may be submitted to Reuben 
Leslie, Lead Analyst, Rate Analysis Department, Texas Health 
and Human Services Commission, P.O. Box 85200, MC-H400, 
Austin, Texas 78708-5200; by fax to (512) 491-1998; or by e-mail 
to reuben.leslie@hhsc.state.tx.us within 30 days of publication of 
this proposal in the Texas Register. 

Statutory Authority 

The amendment is proposed under Texas Government Code 
§531.033, which provides the Executive Commissioner of HHSC 
with broad rulemaking authority; Texas Human Resources Code 
§32.021 and Texas Government Code §531.021(a), which pro-
vide HHSC with the authority to administer the federal medical 
assistance (Medicaid) program in Texas; and Texas Government 
Code §531.021(b), which provides HHSC with the authority to 
propose and adopt rules governing the determination of Medic-
aid reimbursements. 

The amendment affects the Human Resources Code, Chapter 
32, and the Texas Government Code, Chapter 531. No other 
statutes, articles, or codes are affected by this proposal. 

§355.8551. Dispensing Fee. 
(a) The following words and terms, when used in this section, 

have the following meanings, unless the context clearly indicates oth
erwise. 

(1) Delivery Incentive--An incentive for offering 
no-charge prescription delivery to all Medicaid recipients, in accor
dance with subsection (d) of this section. 

(2) Dispensing Fee--The portion of the reimbursement paid 
to a pharmacy under §355.8541 of this division (relating to Legend 
and Nonlegend Medications), in accordance with 42 C.F.R. §50.504, 
to provide a reasonable payment for the cost of dispensing a prescrip
tion drug, and which may include incentive amounts for providers that 
qualify under this section. 

(3) Estimated Acquisition Cost--As defined in §355.8541 
of this division and §355.8545 of this division (relating to Texas Max
imum Allowable Cost). 

(4) Fixed Component--A component that provides the base 
reimbursement to a pharmacy for the cost of dispensing a prescription; 
it includes reimbursement for professional services costs and overhead 
costs. 

(5) Preferred Generic Incentive--An incentive to fill a Med
icaid prescription with a premium preferred generic drug for which a 
drug manufacturer has agreed to pay a supplemental rebate. 

(6) Variable Component--A component that is expressed as 
a percentage of the estimated acquisition cost, and provides an incen
tive to a pharmacy to stock and dispense higher-cost drugs by covering 
additional expenses incurred when providing those drugs. 

(b) [(a)] The Texas Health and Human Services Commission 
(HHSC) [(Commission)] reimburses contracted Medicaid pharmacy 
providers according to the following dispensing fee formula [defined 
in this section. The dispensing fee is determined by the following 
formula]: Dispensing Fee = (((Estimated Acquisition [Drug Ingredi
ent] Cost + Fixed Component) divided by (1 - the percentage used to 
calculate the Variable Component)) - Estimated Acquisition [Drug In
gredient] Cost) + Delivery Incentive + Preferred Generic Incentive.[, 
where:] 

[(1) The estimated drug ingredient costs are defined in 
§355.8541 of this title (relating to Legend and Non-legend Medication) 
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and §355.8545 of this title (relating to Texas Maximum Allowable 
Cost).] 

[(2) The fixed component is $7.43.] 

(c) [(3)] An [The] inflation adjustment may [will] be  made,  
subject to the availability of appropriated funds, on the first day of the 
biennium. The projected rate of inflation is [shall be] based upon a 
forecast of the Personal Consumption Expenditures (PCE) chain-type 
price index as the general cost inflation index. HHSC uses the lowest 
feasible PCE forecast consistent with the forecasts of nationally recog
nized sources available to HHSC at the time proposed reimbursement 
is prepared for public dissemination and comment. 

[(4) The variable component is 1.98%.] 

[(5) Add-on amounts.] 

(d) [(A)] [Delivery Incentive.] A  delivery incentive is [shall 
be] paid[,  subject to the availability of appropriated funds,] to approved 
providers who certify in a form prescribed by HHSC [the Commis
sion] that the delivery services meet minimum conditions for payment 
of the incentive. These conditions include: making deliveries to indi
viduals rather than just to institutions, such as nursing homes; offering 
no-charge prescription delivery to all Medicaid recipients requesting 
delivery in the same manner as to the general public; and publicly dis
playing the availability of prescription delivery services at no charge. 
The delivery incentive [is $0.15 per prescription and]  is to be paid on  
all [delivered] Medicaid prescriptions filled for legend drugs. This de
livery incentive is not to be paid for over-the-counter drugs that are 
prescribed as a benefit of  this program. 

(e) [(B)] [Preferred Generic Incentive. A preferred generic 
drug dispensing incentive of $0.50 per prescription will be paid on 
all Medicaid prescriptions filled for preferred generic drugs for which 
a manufacturer has agreed to pay a supplemental rebate.] Preferred 
generic drugs are subject to the Preferred Drug List [(PDL)] require
ments. 

(f) [(6)] The total dispensing fee will [shall] not exceed $200 
per prescription. 

(g) [(b)] Notwithstanding other provisions of this section, 
HHSC [the Commission] may adjust the dispensing fee to address 
budgetary constraints in accordance with the provisions of §355.201 
of this division [title] (relating to Establishment and Adjustment of Re
imbursement Rates by the Health and Human Services Commission). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102239 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: July 31, 2011 

       For further information, please call: (512) 424-6900

CHAPTER 370. STATE CHILDREN’S HEALTH 
INSURANCE PROGRAM 

SUBCHAPTER B. APPLICATION 
SCREENING, REFERRAL, PROCESSING, 
RENEWAL, AND DISENROLLMENT 
DIVISION 4. ELIGIBILITY CRITERIA 
1 TAC §370.47 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Health and Human Services Commission or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The Texas Health and Human Services Commission (HHSC) 
proposes the repeal of §370.47, concerning the State Kids In-
surance Program, in Chapter 370, State Children’s Health In-
surance Program. 

Background and Purpose 

Until passage of the federal Patient Protection and Affordable 
Care Act in 2010 (ACA), children of state employees were pro-
hibited from enrolling in the Children’s Health Insurance Program 
(CHIP), which provides low-cost health care for children without 
health insurance. With the passage of the ACA, Congress lifted 
the prohibition for states that meet certain criteria, clearing the 
way for those states to allow children of state employees who 
qualify to enroll in CHIP. 

Because children of state employees before this year could not 
be  enrolled in CHIP,  the children of Texas  state employees  who  
qualified for CHIP were offered state subsidies through the State 
Kids Insurance Program (SKIP) to help pay for their children’s 
health care through the state’s group health insurance plan. 

Because federal matching dollars are available for CHIP and not 
for SKIP, the 82nd Legislature, during its special session in 2011, 
abolished SKIP and amended §62.101 of the Texas Health and 
Safety Code. Children of state employees can now access CHIP 
benefits if they qualify. Children already enrolled in SKIP will 
automatically be enrolled in CHIP or will be eligible to renew their 
benefits under CHIP, depending on the date they were certified 
for benefits under SKIP. 

Section-by-Section Summary 

Section 370.47 is repealed in its entirety. 

Fiscal Note 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that, for the first five years the repeal 
is in effect, there will be a fiscal impact to state government. 
Because SKIP was funded entirely with general revenue and 
the state will now be able to receive federal matching dollars 
for general revenue funds expended under CHIP, there is a net 
savings to state government. While the Employees Retirement 
System of Texas funded SKIP through its appropriations (us-
ing only state funds), HHSC will fund CHIP through its appro-
priations (which include federal matching funds). The effect on 
HHSC for the first five years the proposed repeal is in effect is 
an estimated cost of $18,281,417 all funds ($5,321,720 general 
revenue (GR)) in fiscal year (FY) 2012; $18,725,982 all funds 
($5,576,597 GR) in FY 2013; $19,181,358 all funds ($5,721,799 
GR) in FY 2014; $19,647,808 all funds ($5,860,941 GR) in FY 
2015; and $20,125,600 all funds ($6,003,467 GR) in FY 2016. 

The proposed repeal presents no foreseeable implications relat-
ing to costs or revenues of local governments. There are no an-
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ticipated economic costs to persons who are required to comply 
with the proposed rules. There is no anticipated negative impact 
on local employment. 

Small Business and Micro-Business Impact Analysis 

Ms. Rymal has also determined that the proposal will have no 
adverse economic effect on small businesses or micro-busi-
nesses, because the rule proposed for repeal applies to eligibility 
for individuals to receive SKIP benefits and does not apply to 
businesses. 

Public Benefit 

Lawrence M. Parker, Deputy Executive Commissioner for So-
cial Services, has determined that, for each year of the first five 
years after the repeal, the public benefit expected as a result of 
repealing the section is that Texas will have access to federal 
funds for health care coverage for the children of state employ-
ees who were formerly covered by state funds only. This change 
will also decrease workload for state employees and CHIP con-
tractor staff, because the applications for children of state em-
ployees seeking help with health care coverage can now be pro-
cessed like other Medicaid or CHIP applications. It also offers 
individuals a choice when deciding the most cost-effective and 
beneficial avenue of providing health care coverage for their chil-
dren. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to mean a rule the 
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 

Public Comment 

Written comments on the proposal may be submitted to Regina 
(Gina) Perez, Health and  Human Services Commission, Office 
of Family Services, MC-2039, 909 West 45th Street, Austin, TX 
78751, or by e-mail to gina.perez@hhsc.state.tx.us, within 30 
days after publication of this proposal in the Texas Register. 

Public Hearing 

A public hearing is scheduled for July 18, 2011, at 1:00 p.m. in 
Room 164 of the HHSC - MHMR Center, 909 West 45th Street, 
Building 2, Austin, Texas. Persons requiring further information, 
special assistance, or accommodations should contact Graciela 
Reyna at (512) 206-4778. 

Statutory Authority 

The repeal is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and the Health and Safety 

Code, §62.101, which allows a child who is a dependent of a 
state employee to be enrolled in CHIP.  

The repeal affects the Texas Government Code, Chapter 531; 
and the Health and Safety Code, Chapter 62. No other statutes, 
articles, or codes are affected by this proposal. 

§370.47. State Kids Insurance Program. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102241 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 424-6900 

CHAPTER 372. TEMPORARY ASSISTANCE 
FOR NEEDY FAMILIES AND SUPPLEMENTAL 
NUTRITION ASSISTANCE PROGRAMS 
The Texas Health and Human Services Commission (HHSC) 
proposes to amend §372.956, concerning the expedited Sup-
plemental Nutrition Assistance Program (SNAP) application 
process; and proposes the repeal of Subchapter E, Division 
3, which consists of §§372.1201 - 372.1204, concerning fin-
ger-imaging requirements. 

Background and Justification 

Human Resources Code §31.0325 required HHSC to develop 
a program to prevent fraud through the use of electronic finger-
print-imaging or photo-imaging of adults and teen parents who 
applied for or received Temporary Assistance for Needy Families 
(TANF) cash help or SNAP food benefits. In compliance with the 
statute, HHSC developed rules, policies, and procedures for fin-
ger-imaging TANF and SNAP applicants and recipients. 

Because less costly existing technologies can be used to verify 
identity and prevent fraud, the 82nd Legislature, during its regu-
lar session in 2011, repealed Human Resources Code §31.0325. 
The legislature replaced the finger-imaging requirement with a 
requirement for HHSC to use appropriate technology to confirm 
the identity of applicants for TANF and SNAP benefits and to pre-
vent duplicate participation by recipients in the programs. 

HHSC is proposing the amendment to §372.956 and the repeal 
of §§372.1201 - 372.1204 to remove all references to the 
finger-imaging requirement for TANF and SNAP households 
from HHSC’s rule base. HHSC will ensure compliance with 
the new provisions in the Human Resources Code, §31.0326 
and §33.0231, which require HHSC to confirm the identity of 
applicants for TANF and SNAP benefits and to prevent duplicate 
participation in the programs. The Legislature estimated a cost 
savings for the elimination of the finger-imaging requirement 
and no new funds were appropriated for the alternate process. 

Section-by-Section Summary 

The proposed amendment to §372.956 revises subsection (d)(2) 
to update the federal regulation citation and to state that an in-
dividual’s identity is verified to prevent duplication of benefits 
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and other fraud. The amendment also deletes subsection (d)(3), 
which requires finger-imaging of certain household members for 
an expedited SNAP application for applicants in need of emer-
gency food benefits. 

The repeal of §§372.1201 - 372.1204 deletes the rules govern-
ing the finger-imaging requirement for TANF and SNAP house-
holds, exemptions from the requirement, and consequences for 
not complying with the requirement. 

Fiscal Note 

Greta Rymal, Deputy Executive Commissioner for Financial Ser-
vices, has determined that, for the first five years the proposed 
amendment and repeals are in effect, there will  be a  fiscal im-
pact to state government. There is no foreseeable fiscal impact 
to local governments. There are no anticipated economic costs 
to persons who are required to comply with the proposed rules. 
There is no anticipated negative impact on local employment. 

The effect on state government for the first five years the pro-
posed amendment and repeals are in effect is an estimated re-
duction in cost of $2,899,462 all funds ($1,472,057 general rev-
enue funds (GR)) in fiscal year (FY) 2012; $3,263,331 all funds 
($1,656,793 GR) in FY 2013; $3,263,331 all funds ($1,656,793 
GR) in FY 2014; $3,263,331 all funds ($1,656,793 GR) in FY 
2015; and $3,263,331 all funds ($1,656,793 GR) in FY 2016. 

Small Business and Micro-business Impact Analysis 

Ms. Rymal has determined that there will be no effect on small 
businesses or micro-businesses to comply with the proposal, be-
cause the vendor under contract with HHSC that performs the 
finger-imaging services is not a small business or a micro-busi-
ness. 

Public Benefit 

Lawrence M. Parker, Deputy Executive Commissioner for So-
cial Services, has determined that, for each year of the first five 
years the amendment and repeals are in effect, the anticipated 
public benefit expected as a result of enforcing the amendment 
and repeals is that HHSC will continue to ensure that only Tex-
ans eligible for TANF and SNAP benefits will become eligible 
but will eliminate the requirement that individuals come to an el-
igibility office to complete the finger-imaging requirement. Be-
cause existing technologies can be used to verify identity and 
prevent fraud, the public will also benefit from the cost savings 
this change will bring. 

Regulatory Analysis 

HHSC has determined that this proposal is not a "major environ-
mental rule" as defined by §2001.0225 of the Texas Government 
Code. "Major environmental rule" is defined to  mean a rule  the  
specific intent of which is to protect the environment or reduce 
risks to human health from environmental exposure and that may 
adversely affect in a material way the economy, a sector of the 
economy, productivity, competition, jobs, the environment, or the 
public health and safety of a state or a sector of the state. This 
proposal is not specifically intended to protect the environment 
or reduce risks to human health from environmental exposure. 

Takings Impact Assessment 

HHSC has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under §2007.043 of the Texas Government 
Code. 

Public Comment 

Written comments on the proposal may be submitted to Cathy 
Rose, Health and Human Services Commission, Office of Family 
Services, MC-2039, 909 West 45th Street, Austin, TX 78751, or 
by e-mail to cathy.rose@hhsc.state.tx.us, within 30 days after 
publication of this proposal in the Texas Register. 

Public Hearing 

A public hearing is scheduled for July 18, 2011, at 1:00 p.m. in 
Room 164 of the HHSC - MHMR Center, 909 West 45th Street, 
Building 2, Austin, Texas. Persons requiring further information, 
special assistance, or accommodations should contact Graciela 
Reyna at (512) 206-4778. 

SUBCHAPTER D. APPLICATION PROCESS 
DIVISION 2. INTERVIEW 
1 TAC §372.956 

Statutory Authority 

The amendment is proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code §31.001, which authorizes HHSC to administer financial 
assistance programs (TANF), and §33.0006, which authorizes 
HHSC to operate the food stamp program (SNAP). 

The amendment affects Texas Government Code, Chapter 531; 
and Texas Human Resources Code, Chapter 31 and Chapter 33. 
No other statutes, articles, or codes are affected by this proposal. 

§372.956. Expedited SNAP Application Process. 
(a) The Texas Health and Human Services Commission 

(HHSC) follows 7 CFR §273.2(i) and expedites SNAP eligibility 
decisions for applicants in need of emergency food benefits. 

(b) For applicants who qualify for expedited service, HHSC 
provides an eligibility decision no later than the workday after the ap
plication is filed. 

(c) For eligible applicants who do not qualify for expedited 
service, HHSC provides an eligibility decision: 

(1) within seven days after application, for an applicant liv
ing in a drug or alcohol treatment center; or 

(2) within five days after release from a public institution, 
for a joint SNAP and Supplemental Security Income applicant released 
from a public institution. 

(d) HHSC may choose to postpone certain eligibility steps to 
expedite SNAP services, including the verification of the eligibility in
formation required by 7 CFR §273.2(i)(4). HHSC does not postpone 
the following requirements: 

(1) verification of the identity of the person interviewed, as 
required by 7 CFR §273.2(i)(4)(i)(A) to prevent duplication of benefits 
and other fraud; and [§273.2(f)(1)(vii);] 

(2) verification that household members who are subject to 
the 20-hour-per-week work requirement explained in 7 CFR §273.24 
meet this requirement.[; and] 

[(3) finger imaging of nonexempt household members who 
are present during the eligibility interview, as required by §372.1202 
of this chapter (relating to Finger-imaging Requirement).] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 
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Filed with the Office  of  the Secretary  of  State on June 17,  2011.  

TRD-201102242 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 424-6900 

SUBCHAPTER E. PARTICIPATION 
REQUIREMENTS 
DIVISION 3. FINGER IMAGING 
1 TAC §§372.1201 - 372.1204 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices 
of the Texas Health and Human Services Commission or in the Texas 
Register office, Room 245, James Earl Rudder Building, 1019 Brazos 
Street, Austin, Texas.) 

Statutory Authority 

The repeals are proposed under Texas Government Code, 
§531.0055, which provides the Executive Commissioner of 
HHSC with rulemaking authority; and Texas Human Resources 
Code §31.001, which authorizes HHSC to administer financial 
assistance programs (TANF), and §33.0006, which authorizes 
HHSC to operate the food stamp program (SNAP). 

The repeals affect Texas Government Code, Chapter 531; and 
Texas Human Resources Code, Chapter 31 and Chapter 33. No 
other statutes, articles, or codes are affected by this proposal. 

§372.1201. Legal Basis and Purpose.
 
§372.1202. Finger-imaging Requirement.
 
§372.1203. Finger-imaging Exemption.
 
§372.1204. Consequence for Noncompliance with Finger-imaging
 
Requirement.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 17,  2011.  

TRD-201102243 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 424-6900 

TITLE 4. AGRICULTURE 

PART 1. TEXAS DEPARTMENT OF 
AGRICULTURE 

CHAPTER 1. GENERAL PROCEDURES 
SUBCHAPTER L. URBAN SCHOOLS GRANTS 
PROGRAM 
4 TAC §§1.800 - 1.802, 1.804 

The Texas Department of Agriculture (the department) proposes 
amendments to §§1.800 - 1.802 and 1.804, concerning the Ur-
ban Schools Grant Program. The amendments are proposed to 
make these sections conform to new requirements established 
under Senate Bill 199 (SB 199), 82nd Legislative Session, 2011, 
that removes the $2,500 limit and allows nonprofit entities to ap-
ply in partnership with eligible schools. 

Brian Murray, Assistant Commissioner for External Relations, 
has determined that, for the first five-year period the amend-
ments are in effect, there will be no fiscal implications for state or 
local government as a result of the administration and enforce-
ment of the amended sections. 

Mr. Murray also has determined that for each year of the first 
five years the amendments are in effect, the public benefit antic-
ipated as a result of implementation of the amendments will be 
the updating of rules to conform to statutory requirements. There 
will be no adverse fiscal impact on microbusinesses, or small 
businesses or individuals required to comply with the amended 
sections. 

Written comments on the proposal may be submitted to Brian 
Murray, Assistant Commissioner for External Relations, Texas 
Department of Agriculture, P.O. Box 12847, Austin, Texas 78711. 
Written comments must be received no later than 30 days from 
the date of publication of the proposal in the Texas Register. 

The amendments are proposed under the Texas Agriculture 
Code (the Code), §48.001, which provides the department with 
the authority to adopt rules for administration of its duties under 
Chapter 48, as amended by SB 199; and Texas Government 
Code, §2001.006, which provides the department with the 
authority to adopt rules in preparation for the implementation of 
legislation that has become law, but has not taken effect. 

The proposal affects the Texas Agriculture Code, Chapter 48. 

§1.800. Statement of Purpose. 
The Urban Schools Grant Program is designed to establish demonstra
tion agricultural projects or other projects designed to foster an under
standing and awareness of agriculture in certain Texas urban public 
school districts by awarding grants [of $2,500] to eligible elementary 
and middle schools. 

§1.801. Definitions. 
The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth
erwise. 

(1) - (3) (No change.) 

(4) Nonprofit organization--A corporation no part of the in
come of which is distributable to members, directors, or officers. 

§1.802. Eligibility. 
Subject to available funds, a public elementary or [and] middle school 
[schools] from an urban public school district [districts] in the  state,  or 
a nonprofit organization that partners with an eligible school, is [are] el
igible to receive a grant under this subchapter if the school or nonprofit 
organization submits [schools submit] to the department a proposal that 
includes: 

(1) (No change) 

(2) a schedule of projected costs for the project; [and] 

(3) a statement of the educational benefits of the project, 
including how the project will improve the students’ understanding of 
agriculture; and[.] 
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(4) if a nonprofit organization is applying for the grant, a 
statement from the school that the nonprofit organization is partnering 
with the school. 

§1.804. Reporting Requirement. 

Grant recipients shall submit required reports in accordance with 
department procedures, and as specified in the grant agreement entered 
into by the department and the grant recipient. [The department shall 
assign a liaison to monitor all demonstration agricultural projects. 
Grant recipients shall submit a report to the department at the conclu
sion of the project that shall include a brief summary of the educational 
results of the project and pictures to document such results.] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102201 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

CHAPTER 5. FUEL QUALITY 
4 TAC §§5.1, 5.3, 5.4, 5.7 

The Texas Department of Agriculture (the department) proposes 
amendments to §§5.1, 5.3, 5.4 and 5.7, concerning records and 
minimum fuel quality standards. The amendments are proposed 
to implement provisions of Senate Bill (SB) 893, 82nd Legislative 
Session, 2011. Amended §5.1 defines "NIST" as the acronym for 
the "National Institute of Standards and Technology." Amended 
§5.3 references the most current versions of automotive fuel 
rating specifications. Amended §5.4 specifies requirements for 
records and other documents to be maintained and provided by 
motor fuel dealers, distributors, suppliers, wholesalers, and job-
bers. Amended §5.7 references the most current specifications 
for motor fuels for the establishment of minimum motor fuel stan-
dards. 

To comply with changes to Chapter 17 of the Texas Agriculture 
Code, proposed changes in §5.4 specify the types of records 
and documents that motor fuel dealers, distributors, suppliers, 
wholesalers, and jobbers must maintain. The proposal further 
provides that the records must be submitted to the department 
in the manner and within the time period specified in a notice. 
The American Society for Testing and Materials (ASTM) sets vol-
untary consensus standards in motor fuels and other industries, 
while the National Institute of Standards and Technology (NIST) 
establishes codes of industrial practice. Since ASTM and NIST 
standards are routinely updated, proposed changes in §5.3 and 
§5.7 will provide for the use of the most current published ver-
sions of fuel quality standards, specifications, and test methods. 

Howard Pieper, Coordinator for Fuel Quality, has determined that 
for the first five-year period the amended sections are in effect, 
there will be no  fiscal implication for the state or local government 
as a result of enforcing or administering the amended sections. 

Mr. Pieper also has determined that for each year of the first 
five years the amended sections are in effect, the public bene-
fit of enforcing and administering the sections will be enhanced 

consumer protection related to motor fuel quality. Department 
access to accurate records will aid enforcement of fuel quality 
standards and stop-sale orders. There will be no costs to mi-
cro-businesses, small businesses or individuals required to com-
ply with the amended sections. 

Comments on the proposal may be submitted to Howard Pieper, 
Coordinator for Fuel Quality, Texas Department of Agriculture, 
P.O. Box 12847, Austin, Texas 78711. Comments must be re-
ceived no later than 30 days from the date of publication of the 
proposal in the Texas Register. 

The amendments to §§5.1, 5.3, 5.4, and 5.7 are proposed under 
the Texas Agriculture Code, §17.053 and §17.054, as amended 
by SB 893, which authorize the department to require records of 
purchase and sale of motor fuel, service performed on motor fuel 
dispensing devices, and of sampling and testing of motor fuel, 
and provide the department with the authority to establish by rule 
the manner of filing documents required to be kept and the time, 
place, and manner of inspection of the documents; §17.071, as 
amended by SB 893, which authorizes the department by rule 
to adopt minimum motor fuel quality and testing standards for 
motor fuel that is sold or offered for sale in this state; §17.104, 
which provides the department with the authority to adopt rules 
consistent with Chapter 17 for the regulation of the sale of motor 
fuels, including motor fuels that contain ethanol and methanol; 
and Texas Government Code, §2001.006, which provides the 
department with the authority to adopt rules in preparation for 
the implementation of legislation that has become law, but has 
not taken effect. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 17. 

§5.1. Definitions. 
In addition to the definitions set out in Texas Agriculture Code, Chap
ter 17, and the standards set by the American Society for Testing and 
Materials (ASTM), the following words and terms shall have the fol
lowing meanings, unless the context clearly indicates otherwise. 

(1) - (3) (No change.) 

(4) NIST--The National Institute of Standards and Tech
nology. 

§5.3. Automotive Fuel Rating. 
(a) - (b) (No change.) 

(c) The testing methods, standards and specifications em
ployed by the department to determine the automotive fuel rating 
of gasoline shall be those prescribed by the most current published 
versions of ASTM D-2699, ASTM D-2700, and ASTM D-5599[, as 
applicable]. Copies of the ASTM testing standards may be obtained 
by writing the American Society for Testing and Materials at 100 Barr 
Harbor Drive, PO Box C700, West Conshohocken, PA, 19428-2959 
[1916 Race Street, Philadelphia, PA 19103]. 

(d) - (e) (No change.) 

§5.4. Records. 
(a) Records [Any records] or other documents specified in this 

section must [required to] be maintained in accordance with [under] 
Texas Agriculture Code, Chapter 17, and shall be submitted to the de
partment [upon request] in the manner and time period as specified in a 
notice provided by the department [specified in the request, including 
immediate inspection]. 

(b) Motor fuel dealers, distributors, suppliers, wholesalers, 
and jobbers shall maintain the following records and documents: 
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(1) invoices, receipts, or other transmittal documents 
or records, including electronically stored information, showing or 
describing the purchase, sale, delivery, or distribution of motor fuel; 

(2) invoices, receipts, work orders, reports, or other docu
ments, including electronically stored information, showing or describ
ing the installation, maintenance, or repair of motor fuel dispensing de
vices and any equipment used in connection with motor fuel dispensing 
devices to record, display, or produce receipts or audit trails concerning 
the purchase, sale, delivery, or distribution of motor fuel; and 

(3) any record or other document related to the sampling 
and testing of motor fuel purchased, sold, delivered, or distributed by 
the dealer, distributor, supplier, wholesaler, or jobber. 

§5.7. Minimum Motor Fuel Standards. 

(a) In accordance with Texas Agriculture Code, Chapter 17, 
the department adopts by reference, the most current published version 
of ASTM D 4814, "Standard Specification for Automotive Spark-Ig
nition Engine Fuel" as standard specification for gasoline with the fol
lowing modification: Vapor pressure and vapor/liquid ratio seasonal 
s ] may be extended for a maxi
mum period of 15 days to allow for the disbursement of old stocks. 
However, new stocks of a higher volatility classification shall not be 
offered for retail sale prior to the effective date of the higher volatility 
classification. 

(b) In accordance with Texas Agriculture Code, Chapter 17, 
the department adopts by reference, 

pecifications [as listed in this section

the most current published ver
sion of NIST Handbook 130, Section 2 of the Uniform Engine Fuels 
and Automotive Lubricants Regulation relating to "Gasoline-Ethanol 
Blends," copies of which are available upon request from the Super
intendent of Documents, United States Government Printing Office, 
710 North Capitol Street, Washington, D.C. 20402 or their Web site 
www.nist.gov, [ASTM D 4814, "Standard Specification for Automo
tive Spark-Ignition Engine Fuel"] as standard specification for alcohol 
blends with the following modification [modifications]: 

(1) (No change.) 

(2) Vapor pressure seasonal specifications [as listed in this 
subsection] may be extended for a maximum period of 15 days to allow 
for the disbursement of old stocks. However, new stocks of a higher 
volatility classification shall not be offered for retail sale prior to the 
effective date of the higher volatility classification. NIST Handbook 
130 is available upon request from the Superintendent of Documents, 
United States Government Printing Office, 710 North Capitol Street, 
Washington, D.C. 20402.[;] 

[(3) The minimum temperature at 50 percent evaporated 
shall be 150 degrees F (66 degrees C) as determined by ASTM Test 
Method D 86 for motor fuels blended with ethanol;] 

(3) [(4)] The vapor/liquid ratio specification shall be 
waived for motor fuels blended with ethanol. 

(c) In accordance with Texas Agriculture Code, Chapter 17, 
the department adopts by reference, the most current published version 
of ASTM D 975, "Standard Specification for Diesel Fuel Oils" as stan
dard specification for diesel motor fuels and renewable diesel fuels. 

(d) In accordance with Texas Agriculture Code, Chapter 17, 
the department adopts by reference, the most current published ver
sion of ASTM D 5798, "Standard Specification for Fuel Ethanol (Ed75
Ed85) for Automotive Spark-Ignition Engines" as standard specifica
tion for E85 fuel ethanol. 

(e) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102246 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

CHAPTER 9. SEED QUALITY 
SUBCHAPTER B. CLASSIFICATION OF 
LICENSES 
4 TAC §9.2, §9.3 

The Texas Department of Agriculture (the department) proposes 
amendments to §9.2 and §9.3, concerning agriculture seed 
inspection fees, late fees, permits, and vegetable seed license 
fees, and the repeal of §9.5, regarding service testing fees. 
These amendments are necessary to comply with changes 
made to the seed law program by the 82nd Texas Legislature. 
The Legislature has required that all of the costs of admin-
istering this program be entirely offset by revenue generated 
for the program and has authorized the agency to collect fees 
accordingly. In order to meet this Legislative mandate, the 
department has first reviewed programs for cost savings and 
efficiencies, then restructured programs, as needed, to provide 
the best service possible at a reasonable cost to the regulated 
industry. The proposed amendments to §9.2 and §9.3 will 
increase fees by an average of 164% so that the new leaner 
and more cost-efficient program may be implemented, under 
the cost recovery requirement imposed by the 82nd Legislature. 
Section 9.5 is proposed for repeal because the department 
will no longer be offering service testing. The cost of providing 
service testing to agricultural producers is cost prohibitive and 
producers have other alternatives for obtaining testing services. 

Ed Price, Seed Quality Branch Chief, has determined that for 
the first five-year period the proposed amendments and repeal 
are in effect, there will be fiscal implications for state govern-
ment due to the increase in fees collected. There will be an 
estimated increase in state revenue of $459,735 annually due 
to  the increase in fees  collected, and an estimated reduction in 
revenue of $212,755, due to the elimination of service testing 
fees, for a net increase in state revenue of $246,980. The charg-
ing of a  fee is necessary to enable the continued operation of a 
leaner, cost-efficient program due to a new Legislative require-
ment that this program generate revenue to completely offset its 
costs. The ability of the department to enforce statutory require-
ments will be impacted if the department does not assess a fee 
that recovers the full cost of the program. There is no anticipated 
fiscal impact for local governments as a result of administering 
or enforcing the rule amendments, as proposed. 

Mr. Price also has determined that for each year of the first 
five years the proposed amendments and repeal are in effect 
the public benefit anticipated as a result of enforcing the rules 
will be enhanced consumer protection related to agriculture and 
vegetable seed sold in Texas. There will be fiscal implications to 
an estimated range of 250 - 750 small and/or large businesses 
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as a result of the proposed amendments. For the first five-year 
period the rules are in effect, the cost of compliance for both 
small and large businesses will be a cost increase of $0.11 in 
the inspection and permit fees, and an increase of $180 in the 
vegetable seed licenses. The anticipated economic cost to per-
sons required to comply with the rules as proposed would be 
a cost increase of $180 per year per individual vegetable seed 
license. The anticipated economic cost to person required to 
comply with the rules as proposed would be a cost increase of  
$110 per year per company selling 100,000 pounds of agriculture 
seed, $1,100 for companies selling 1,000,000 pounds of agricul-
ture seed, $11,000 for companies selling 10,000,000 pounds of 
agriculture seed, and $27,500 for companies selling 25,000,000 
pounds of agriculture seed in Texas. 

Comments on the proposal may be submitted to Ed Price, Seed 
Quality Branch Chief, at the Texas Department of Agriculture, 
P.O. Box 12847, Austin, Texas 78711. Comments must be re-
ceived no later than 30 days from the date of publication of the 
proposal in the Texas Register. 

The amendments to §9.2 and §9.3 are proposed under the Texas 
Agriculture Code, §61.011, which provides the department with 
the authority to charge an inspection fee to a person who sells, 
or offers, exposes, or otherwise distributes for sale agricultural 
seed within this state for planting purposes; and §61.013, which 
provides the department with the authority to fix by rule and  col-
lect a fee for a vegetable seed license issued to a person who 
sells or offers, exposes, or otherwise distributes for sale veg-
etable seed for planting purposes in this state. 

The Texas Agriculture Code, Chapter 61, is affected by the pro-
posal. 

§9.2. Agricultural Seed. 

(a) (No change.) 

(b) Texas Tested Seed Label. When a inspection fee is paid by 
means of a Texas Tested Seed Label, the person who distributes, sells, 
offers for sale, or exposes for sale agricultural seed shall: 

(1) purchase the Texas Test Seed Labels from the depart
ment at a cost of $0.18 [$0.07] for each 100-pound container of seed 
or fraction thereof; and 

(2) (No change.) 

(c) Reporting system. When an inspection fee is paid by 
means of the reporting system, the following shall apply: 

(1) - (2) (No change.) 

(3) The permittee shall pay an inspection fee of $0.18 
[$0.07] for each 100 pounds of agricultural seed sold or otherwise 
distributed for sale planting purposes within the state. 

(4) - (7) (No change.) 

(8) The penalty for a late filing of quarterly reports shall be 
$50 [$30] or 10% of the amount of the fee due, whichever is greater. 

§9.3. Vegetable Seed. 

(a) (No change.) 

(b) A person desiring a Vegetable Seed License shall submit to 
the department an "Application for Vegetable Seed License" form pre
scribed by the department accompanied by a license fee in the amount 
of $300 [$120]. 

(c) - (f) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102202 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER C. SEED TESTING 
4 TAC §9.5  

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of §9.5 is proposed under the Texas Agriculture 
Code, §61.009, which provides the department with the author-
ity, at the request of a farmer or dealer, to conduct or provide for 
the testing of seed for purity and germination and fix by rule and  
collect fees for such tests. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 61. 

§9.5. Service Testing Fees. 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102203 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

CHAPTER 10. SEED CERTIFICATION 
STANDARDS 
The Texas Department of Agriculture (the department) proposes 
amendments to §§10.2, 10.3, 10.5, 10.10, 10.11, 10.13, 10.21 
and 10.22, concerning fees for interagency certification, appli-
cation for approval of variety, licensing of registered plant breed-
ers and certified seed growers, late and re-inspection fees, la-
bel fees, bulk sales fees, inspection fees, hybrid sorghum re-
consideration fees, and sunflower reconsideration fees. The 
department is the certifying agency in the administration of the 
Seed and Plant Certification Act and is charged with administer-
ing and enforcing the standards adopted by the State Seed and 
Plant Board. These amendments are necessary to comply with 
changes made to the certification program by the 82nd Texas 
Legislature. The Legislature has required that all of the costs of 
administering this program be entirely offset by revenue gener-
ated for the program and has authorized the agency to collect 
fees accordingly. In order to meet this Legislative mandate, the 
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department has first reviewed programs for cost savings and effi-
ciencies, then restructured programs, as needed, to provide the 
best service possible at a reasonable cost to the  regulated in-
dustry. The proposed amendments to §§10.2, 10.3, 10.5, 10.10, 
10.11, 10.13, 10.21 and 10.22 will increase fees by an average 
of 27% so that the new leaner and more cost-efficient program 
may be implemented, under the cost recovery requirement im-
posed by the 82nd Legislature. 

Ed Price, Seed Quality Branch Chief, has determined that for 
the first five-year period the proposed amendments are in ef-
fect, there will be fiscal implications for state government due 
to the increase in fees collected. There will be an estimated in-
crease in state revenue of $209,002 annually. The charging of a 
fee is necessary to enable the continued operation of a leaner, 
cost-efficient program due to a new Legislative requirement that 
this program generate revenue to completely offset its cost. The 
ability of the department to enforce statutory requirements will be 
impacted if the department does not assess a fee that recovers 
the full cost of the program. There is no anticipated fiscal impact 
for local governments as a result of administering or enforcing 
the rule amendments, as proposed. 

Mr. Price also has determined that for each year of the first five 
years the rules are in effect the public benefit anticipated as a 
result of enforcing the rules will be the availability of certified 
planting seed. There will be fiscal implications to an estimated 
range of 100 - 500 small and/or large businesses as a result 
of the proposed amendments. For the first five-year period the 
rules are in effect, the cost of compliance for micro, small and 
large businesses will be an increase in fees  for seed  certification. 
The anticipated economic cost to persons who are required to 
comply with the rules as proposed could be a cost increase of 
approximately $500 per year per individual. 

Comments on the proposal may be submitted to Ed Price, Seed 
Quality Branch Chief, Texas Department of Agriculture, P.O. Box 
12847, Austin, Texas 78711. Comments must be received no 
later than 30 days from the date of publication of the proposal in 
the Texas Register. 

SUBCHAPTER A. GENERAL REQUIRE
MENTS 
4 TAC §§10.2, 10.3, 10.5, 10.10, 10.11 

The amendments to §§10.2, 10.3, 10.5, 10.10, and 10.11 are 
proposed under the Texas Agriculture Code, §62.002, which pro-
vides the State Seed and Plant Board with the authority to estab-
lish standards of genetic purity and identity as necessary for the 
efficient enforcement of agricultural interest; and §62.008, which 
provides the department with the authority to inspect and certify 
seed and plants, and to fix and collect a fee for the issuance of 
a certification label in an amount necessary to cover the costs of 
inspection and labels. 

The Texas Agriculture Code, Chapter 62, is affected by the pro-
posal. 

§10.2. Eligibility of Varieties. 

(a) Interagency certification as allowed by the Federal Seed 
Act. 

(1) (No change.) 

(2) A $200 [$100] fee will be assessed and must be paid 
for each lot of seed on which interagency certification is requested. 

(3) - (4) (No change.) 

(b) - (c) (No change.) 

(d) An application for approval of variety must be accompa
nied by a fee of $75. 

§10.3. Approval of Applicant under Certification. 

(a) An applicant for licensing as a "Registered Plant Breeder" 
or a "Certified Seed Grower" as provided in the Act, shall be a per
son, firm, or corporation of good character and have a reputation for 
honesty, competency and fair dealing. All applicants for a [Registered 
Plant Breeder] license shall pay a fee of $150 [$120] at the time of ap
plication. 

(b) - (c) (No change.) 

§10.5. Application for Field Inspection. 

(a) (No change.) 

(b) A late fee of $50 [$25] will be assessed and must be paid 
for each field on which certification is requested after the deadline date 
established for each specific crop. Applications will not be accepted if 
it can be determined by the certifying agency that the crop is too far 
advanced in development to allow satisfactory inspection. 

(c) - (d) (No change.) 

(e) The applicant may request reinspection of a rejected field 
provided the cause for rejection can be corrected and provided he/she 
again submits an inspection fee for the acreage involved. In no case 
will the reinspection fee be less than $50 [$25]. Request for reinspec
tion of a rejected field will not be accepted if it can be determined that 
the inspector will not be able to visit the field in sufficient time before 
harvest to make a satisfactory inspection. 

§10.10 Labels. 

(a) - (h) (No change.) 

(i) The cost of certification labels shall be $.12 [$.10] each, or 
$.12 [$.10] for each 100 pounds or fraction of 100 pounds of seed. The 
type of labels available are: 

(1) - (4) (No change.) 

§10.11. Bulk Sales. 

(a) - (c) (No change.) 

(d) Selling seed of the Certified class in bulk. A maximum of 
two sales and two physical seed transfers are allowed. Delivery may 
be made by the certified seed grower or a retail seed facility, licensed 
under §9.2 of this title (relating to Agricultural Seed), directly to the 
consumer. Applications must be made on forms obtained from the de
partment. 

(1) The certified seed grower shall: 

(A) - (C) (No change.) 

(D) pay the necessary Bulk Sales Certificate fee ($.12 
[$.10] per one hundred pounds, or fraction of one hundred pounds of 
seed); and 

(E) if delivery is made directly to the consumer, pay the 
necessary Agricultural Seed Inspection Fee as required in §9.2 of this 
title [($.07 per one hundred pounds, or fraction of one hundred pounds 
of seed, if on the reporting system of $.07 per one hundred pounds, or 
fraction of one hundred pounds of seed, if using seed fee labels)]; 

(F) (No change.) 

(2) (No change.) 

(e) (No change.) 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102206 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER C. ACREAGE INSPECTION 
FEES FOR CERTIFICATION 
4 TAC §10.13 

The amendments to §10.13 are proposed under the Texas Agri-
culture Code, §62.002, which provides the State Seed and Plant 
Board with the authority to establish standards of genetic purity 
and identity as necessary for the efficient enforcement of agricul-
tural interest; and §62.008, which provides the department with 
the authority to inspect and certify seed and plants, and to fix and 
collect a fee for the issuance of a certification label in an amount 
necessary to cover the costs of inspection and labels. 

The Texas Agriculture Code, Chapter 62, is affected by the pro-
posal. 

§10.13. Inspection Fees for Certification. 

The following chart designates fees per acre for various crop kinds as 
required for seed certification. 
Figure: 4 TAC §10.13 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102205 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER F. ADDITIONAL 
REQUIREMENTS FOR THE CERTIFICATION 
OF CERTAIN CROPS 
4 TAC §10.21, §10.22 

The amendments to §10.21 and §10.22 are proposed under the 
Texas Agriculture Code, §62.002, which provides the State Seed 
and Plant Board with the authority to establish standards of ge-
netic purity and identity as necessary for the efficient enforce-
ment of agricultural interest; and §62.008, which provides the 
department with the authority to inspect and certify seed and 
plants, and to fix and collect a fee for the issuance of a certifica-
tion label in an amount necessary to cover the costs of inspection 
and labels. 

The Texas Agriculture Code, Chapter 62, is affected by the pro-
posal. 

§10.21. Requirements and Standards for Hybrid Sorghum Varietal 
Purity Grow-outs. 

(a) Test planting requirements. 

(1) - (2) (No change.) 

(3) A fee of $250 [$60] for each sample grown for recon
sideration must be paid to the Texas Department of Agriculture, and 
the travel and per diem expenses of department personnel necessary to 
sample, plant, and inspect the larger plot must be paid by the seed pro
ducer. 

(4) (No change.) 

(b) (No change.) 

§10.22. Requirements and Standards for Sunflower Varietal Purity 
Grow-outs. 

(a) - (b) (No change.) 

(c) A fee of $250 [$60] for each sample grown for reconsidera
tion must be paid to the Texas Department of Agriculture, and the travel 
and per diem expenses of department personnel necessary to sample, 
plant, and inspect the larger plot must be paid by the seed producer. 

(d) - (e) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102204 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 

       For further information, please call: (512) 463-4075

CHAPTER 12. WEIGHTS AND MEASURES 
The Texas Department of Agriculture (the department) proposes 
amendments to §§12.12, 12.30, 12.43, 12.53, 12.60, and 12.73 
concerning fees for registration of weights and measures de-
vices; fees for tolerance testing of a weight or measure by the 
departments metrology laboratory; license fees for license ser-
vice companies, license inspection companies, and registered 
technicians; and certificate of authority fee for public weighers. 
These amendments are necessary to comply with changes 
made to the weights and measures program by the 82nd Texas 
Legislature. The Legislature has required that all of the costs of 
administering this program be entirely offset by revenue gener-
ated for the program and has authorized the agency to collect 
fees accordingly. In order to meet this Legislative mandate, the 
department has first reviewed programs for cost savings and 
efficiencies, then restructured programs, as needed, to provide 
the best service possible at a reasonable cost to the regulated 
industry. The proposed amendments to §§12.12, 12.30, 12.43, 
12.53, 12.60, and 12.73 will increase weights and measures 
fees by an average of 26% so that the program may continue, 
under the cost recovery requirement imposed by the 82nd 
Legislature. 
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The amendments to §12.12 increases the fees for liquid measur-
ing devices  with a maximum  flow rate of 20 gallons per minute or 
less and dispensing one product per nozzle from $8.50 to $9; for 
liquid measuring devices with a maximum flow rate of 20 gallons 
per minute or less and dispensing multiple products per nozzle 
from $25 to $26.50; for liquid measuring devices with a maxi-
mum flow rate greater than 20 gallons per minute from $30 to 
$45; for LPG meters from $30 to $40; for scales with a capacity 
less than 5,000 pounds from $15 to $20. The amendments to 
§12.12 combine non-truck and non-livestock scales with a ca-
pacity of 5,000 pounds and greater to specify the increase in 
device registration fees from $120 to $150. The amendments 
to §12.12 provide a means to classify truck scales and livestock 
scales with a capacity of 5,000 pounds or greater and specify the 
device registration fees of $215. In addition, as a means of pro-
viding increased information to consumers about the registration 
requirements for and inspections conducted at a location, the de-
partment is initiating, in a separate submission, requirements for 
a consumer information sticker that will direct consumers to the 
most accurate information on the device and that must be placed 
on each weighing or measuring device used in commercial trans-
actions. A new consumer information sticker replacement fee of 
$8 per page has been added to §12.12, and the title of the sec-
tion changed accordingly. Other nonsubstantive changes have 
been made to §12.12. 

The amendment to §12.30 increases the Precision Test fee up 
to and including 3 kilograms from $40 to $70; more than 3 kilo-
grams, up to and including 30 kilograms from $80 to $110; more 
than 30 kilograms from $100 to $140; increases the Tolerance 
Test fee of weights less than 10 pounds from $10 to $20; 10 
pounds or more but less than 500 pounds from $20 to $30; 500 
pounds or more but less than 2500 pounds from $40 to $60; 
2500 pounds or more from $80 to $110; adds a new Weight Ad-
justment fee for less than 10 pounds: $5; 10 pounds or more 
but less than 100 pounds: $5; 100 pounds up to and including 
1,000 pounds: $10; greater than 1,000 pounds: $20; increases 
the fee for Volume Measures, 5 gallons or less from $40 to $55; 
more than 5 gallons from $40 to $65 plus $1 for each gallon over 
5 gallons; LPG provers holding 25 gallons or less from $100 to 
$150; LPG provers holding over 25 gallons from $250 to $325; 
adds a new Prover Neck Calibration fee: $50. 

Section 12.43 increases the license service company fee from 
$90 to $100; §12.53 increases the license inspection company 
fee from $90 to $100; §12.60 increases the registered technician 
examination fees for each class of license from $60 to $100; and 
§12.73 increases the public weigher fee from $480 to $485. 

Andria Perales, Coordinator for Weights and Measures, has de-
termined that for  the  first five-year period the proposed amend-
ments are in effect, there will be fiscal implications for state gov-
ernment due to the increase in fees collected. There will be 
an estimated increase in state revenue of $1,133,739 annually. 
Since the department does not have historical information on 
the number of requests that may be received for replacement 
consumer information stickers, the amount of increased revenue 
associated with consumer information stickers cannot be deter-
mined at this time. The charging of a fee is necessary to enable 
the continued operation of a leaner, cost-efficient program due 
to a new Legislative requirement that this program generate rev-
enue to completely offset its costs. The ability of the department 
to enforce statutory requirements will be impacted if the depart-
ment does not assess a fee that recovers the full cost of the pro-
gram. There is no anticipated fiscal impact for local governments 

as a result of administering or enforcing the rule amendments, 
as proposed. 

Ms. Perales has also determined that for each year of the first 
five years the proposed amendments are in effect, the public 
benefit anticipated as a result of administering the proposed 
amendments will be achieving effective recovery of the costs 
to administering the Weights and Measures Programs, thereby 
allowing the department to provide consumer protection. The 
anticipated costs to micro-businesses, small businesses or in-
dividuals required to comply with the amendments would affect 
an estimated 23,575 Weights and Measures registration device 
holders. Registration holders would experience a per device fee 
increase ranging from $0.50 to $95 and the amount increase 
would be based on the number and type of weights and measure 
devices registered. Approximately 241 license service compa-
nies and license inspection companies calibrating weights or 
measures will experience a test calibration fee increase ranging 
from $0.50 to $75 per weight or measure. Approximately 241 
license service companies and license inspection companies 
would experience a $10 license fee increase. An estimated 295 
public weighers would experience a $5 license fee increase. 
An estimated 1,416 registered technicians would experience 
a $40 increase in examination fees. There are approximately 
139,068 fuel dispensing devices and 62,230 scales registered 
with the department. Those devices are registered to approxi-
mately 23,575 license holders. Should the required consumer 
information stickers need to be replaced on a registered device 
as a result of being damaged, destroyed, lost or illegible, these 
license holders will pay $8 per sheet containing eight consumer 
information stickers. The fee is necessary to recover the cost of 
providing replacement stickers. 

Comments on the proposal may be submitted to Andria Perales, 
Coordinator for Weights and Measures, Texas Department of 
Agriculture, P.O. Box 12847, Austin, Texas 78711. Comments 
must be received no later than 30 days from the date of publica-
tion of the proposal in the Texas Register. 

SUBCHAPTER B. DEVICES 
4 TAC §12.12 

The amendments to §12.12 are proposed under Texas Agricul-
ture Code, §13.002, which provides the department with the 
authority to enforce the provisions of Chapter 13, concerning 
weights and measures; §13.1011, which provides the depart-
ment with the authority to adopt rules establishing a system of 
annual registration under Chapter 13; §13.115, which provides 
the department with the authority to collect a fee for each test of 
a weight or measure; and §13.1151, which provides the depart-
ment with the authority to set and charge a registration fee for 
registration of a pump, scale, or bulk or liquefied petroleum gas 
metering device registered under §13.101. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 13. 

§12.12. Fee Schedule for Commercial Weighing and Measuring De-
vices and Consumer Information Stickers [Fees]. 

(a) Devices. For the following device types, the registration or 
registration renewal fee for each such device is: [Except as provided 
by Chapter 2, Subchapter B of this title (relating to Consolidated Li
censes), fees for weights and measures device registrations are as fol
lows:] 
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♦ ♦ ♦ 

(1) Liquid measuring device with a [(or pump),] maximum  
flow rate of 20 gallons per minute or less and[,] dispensing one product 
per nozzle: $9 [$8.50 (per nozzle)]. 

(2) Liquid measuring device with a [(or pump),] maximum  
flow rate of 20 gallons per minute or less and[,] dispensing multiple 
products per nozzle: $26.50 [$25 (per nozzle)]. 

(3) Liquid measuring device with a [(or bulk meter),] max
imum flow rate greater than 20 gallons per minute: $45 [$30 (per noz
zle)]. 

(4) LPG meter: $40 [$30]. 

(5) Scale with a [(]capacity less than 5,000 pounds[)]: $20 
[$15]. 

(6) Ranch Scales: $20 [$15]. 

(7) Non-Ranch, Non-Truck, and Non-Livestock Scales 
with a [Truck Scales and other large scales (] capacity of 5,000 pounds 
or greater[)]: $150 [$120]. 



(8) Truck Scales and Livestock Scales with a capacity of 
5,000 pounds or greater: $215. 

(b) Consumer Information Sticker: the fee for a page contain
ing eight consumer information stickers is: $8. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102209 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER D. METROLOGY 
4 TAC §12.30 

The amendments to §12.30 are proposed under Texas Agricul-
ture Code, §13.002, which provides the department with the au-
thority to enforce the provisions Chapter 13, concerning weights 
and measures; §13.1011, which provides the department with 
the authority to adopt rules establishing a system of annual reg-
istration under Chapter 13; §13.115, which provides the depart-
ment with the authority to collect a fee for each test of a weight or 
measure; and §13.1151, which provides the department with the 
authority to set and charge a registration fee for registration of a 
pump, scale, or bulk or liquefied petroleum gas metering device 
registered under §13.101. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 13. 

§12.30. Metrology Services. 
(a) The department’s metrology laboratory provides a service 

to calibrate standards needing traceability to the national standards. 
For information on scheduling an appointment for metrology services 
contact the Giddings [Austin or Lubbock] metrology laboratory or Re
gional Office [laboratories]. 

(b) Metrology services are available based on the following 
fee schedule: 

(1) Weights. 

(A) Precision Test. NIST Class "A,B,S,S-1,M,"; 
ASTM Class "0,1,2,3"; OIML Class "E1,E2,F1,F2" and other weights: 
up to and including 3 kilograms: $70 [$40]; More than 3 kilograms, up 
to and including 30 kilograms: $110 [$80]; More than 30 kilograms: 
$140 [$100]. 

(B) Tolerance Test. NIST Class "P,Q,T,C,F"; ASTM 
Class "4,5,6,7"; OIML Class "M1,M2,M3"; and other weights: Less 
than 10 pounds: $20 [$10]; 10 pounds or more but less than 500 
pounds: $30 [$20]; 500 pounds or more but less than 2500 pounds: 
$60 [$40]; 2500 pounds or more: $110 [$80]. 

(C) Weight Adjustments. Less then 10 pounds: $5; 10 
pounds or more but less than 100 pounds: $5; 100 pounds up to and 
including 1,000 pounds: $10; greater than 1,000 pounds: $20. 

(2) Volume Measures: 5 gallons or less: $55 [$40]; More 
than 5 gallons:  $65 [$40] plus $1 [$0.50] for each gallon over 5 gallons; 
LPG provers holding 25 gallons or less: $150 [$100]; LPG provers 
holding over 25 gallons: $325; Prover Neck Calibration: $50 [$250]. 

(3) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102210 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

♦ ♦ ♦ 
SUBCHAPTER E. LICENSED SERVICE 
COMPANIES 
4 TAC §12.43 

The amendments to §12.43 are proposed under Texas Agricul-
ture Code, §13.002, which provides the department with the 
authority to enforce the provisions of Chapter 13, concerning 
weights and measures; §13.1011, which provides the depart-
ment with the authority to adopt rules establishing a system of 
annual registration under Chapter 13; §13.115, which provides 
the department with the authority to collect a f ee  for each test of  
a weight or measure; and §13.1151, which provides the depart-
ment with the authority to set and charge a registration fee for 
registration of a pump, scale, or bulk  or liquefied petroleum gas 
metering device registered under §13.101. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 13. 

§12.43. Fees. 
The [Except as provided by Chapter 2, Subchapter B of this title (relat
ing to Consolidated Licenses), the] fee for each class of license is $100 
[$90]. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

TRD-201102211 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

♦ ♦ ♦ 
SUBCHAPTER F. LICENSED INSPECTION 
COMPANIES 
4 TAC §12.53 

The amendments to §12.53 are proposed under Texas Agricul-
ture Code, §13.002, which provides the department with the 
authority to enforce the provisions of Chapter 13, concerning 
weights and measures; §13.1011, which provides the depart-
ment with the authority to adopt rules establishing a system of 
annual registration under Chapter 13; §13.115, which provides 
the department with the authority to collect a fee for each test of 
a weight or measure; and §13.1151, which provides the depart-
ment with the authority to set and charge a registration fee for 
registration of a pump, scale, or bulk or liquefied petroleum gas 
metering device registered under §13.101. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 13. 

§12.53. Fees. 

(a) The fee for each class of license is $100 [$90]. 

(b) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 17,  2011.  

TRD-201102212 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER G. REGISTERED 
TECHNICIANS 
4 TAC §12.60 

The amendments to §12.60 are proposed under Texas Agricul-
ture Code, §13.002, which provides the department with the 
authority to enforce the provisions of Chapter 13, concerning 
weights and measures; §13.1011, which provides the depart-
ment with the authority to adopt rules establishing a system of 
annual registration under Chapter 13; §13.115, which provides 
the department with the authority to collect a fee for each test of 
a weight or measure; and §13.1151, which provides the depart-
ment with the authority to set and charge a registration fee for 
registration of a pump, scale, or bulk or liquefied petroleum gas 
metering device registered under §13.101. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 13. 

§12.60. Registration Requirement and Procedure. 

(a) - (d) (No change.) 

(e) Examination fees for each class of license is $100 [$60]. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102213 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER H. PUBLIC WEIGHERS 
4 TAC §12.73 

The amendments to §12.73 are proposed under Texas  Agricul-
ture Code, §13.002, which provides the department with the 
authority to enforce the provisions of Chapter 13, concerning 
weights and measures; §13.1011, which provides the depart-
ment with the authority to adopt rules establishing a system of 
annual registration under Chapter 13; §13.115, which provides 
the department with the authority to collect a fee for each test of 
a weight or measure; and §13.1151, which provides the depart-
ment with the authority to set and charge a registration fee for 
registration of a pump, scale, or bulk or liquefied petroleum gas 
metering device registered under §13.101. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 13. 

§12.73. Fees. 

Public weigher fee is $485 [$480]. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102214 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

CHAPTER 17. MARKETING AND 
PROMOTION 
The Texas Department of Agriculture (the department) proposes 
amendments to Chapter 17, Subchapter C, §§17.51, 17.52, 
17.55, 17.59 and 17.60, relating to the department’s GO TEXAN 
promotional marketing program; and Subchapter G, §§17.302 
- 17.304, relating to the department’s GO TEXAN Partner Pro-
gram (GOTEPP). The amendments to §17.51(5) and (14) are 
proposed to delete the reference to §17.58 (relating to the GO 
TEXAN Beef Program), because §17.58 has been repealed. 
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The amendments to §17.52 are proposed to provide for the 
department to assess a fee or royalty for use of the GO TEXAN 
certification mark; to delete the requirement that wine must be 
at least 75% by volume and derived from Texas grown grapes 
in order to qualify for the GO TEXAN program; and to provide 
that wine must be produced or processed in Texas in order 
to qualify for the GO TEXAN program. The amendments to 
§17.55 add new levels of membership in the GO TEXAN pro-
gram and corresponding fees. The amendments to §17.59 are 
proposed to clarify specific program benefits for non-agricultural 
members. The amendments to §17.60 clarify that the annual 
membership fee for GO TEXAN Restaurant Program members 
will be based on the membership tier or sponsorship selected 
by the restaurant; and provide for assessment or collection of 
additional fees for special events. The proposed amendments 
to §§17.302 - 17.304 specify that GO TEXAN members must 
enroll at higher levels of membership (as defined in the new GO 
TEXAN Program rules) in order to apply  for GOTEPP  funding;  
and provide that the administration of the program is subject to 
the availability of funds. 

The amendments  related to fees are necessary to comply with 
changes made to the marketing program by the 82nd Texas Leg-
islature. The Legislature has required that all of the costs of ad-
ministering this program be entirely offset by revenue generated 
for the program and has authorized the agency to collect fees 
accordingly. In order to meet this Legislative mandate, the de-
partment has first reviewed programs for cost savings and effi-
ciencies, then restructured programs, as needed, to provide the 
best service possible at a reasonable cost to program users. The 
proposed amendments to §17.55 and §17.60 will increase fees 
so that the GO TEXAN program may continue, under the cost 
recovery requirement imposed by the 82nd Legislature. 

Elizabeth Hadley, Assistant Commissioner for Marketing and 
Promotion, has determined that for the first five years the 
amended sections are in effect, there will be fiscal implications 
for state government as a result of administering or enforcing 
sections amended in Subchapter C, due to the collection of 
increased fees for program participation in the GO TEXAN 
promotional marketing program. It is estimated that 70 percent 
of current businesses enrolled in the program will renew at 
the lowest tier of membership ($100). At that rate, estimated 
revenue from GO TEXAN membership fees will equal approxi-
mately $173,500 annually. It is not possible to determine what 
revenue will be generated by other activities such as license 
agreements and event fees. The charging of increased fees 
is necessary to enable the continued operation of a leaner, 
cost-efficient program due to a new Legislative requirement that 
this program generate revenue to completely offset its costs. 
The ability of the department to provide a quality program will be 
impacted if the department does not assess a fee that recovers 
the full cost of the program. There will be no fiscal implications 
for local government. 

Ms. Hadley has also determined that for each year of the first 
five years the proposed amended sections are in effect, the pub-
lic benefit anticipated as a result of enforcing the amended sec-
tions will be increased recognition of the GO TEXAN certifica-
tion mark through additional outreach methods and an increase 
in consumption of Texas agricultural products through the con-
tinuation of the GO TEXAN Program. There will be a cost to 
individuals, micro-businesses and small businesses as a result 
of the amended sections as set out in this proposal GO TEXAN 
program members will pay participation fees based on the level 
of membership chosen, at a minimum cost of $100. 

Comments on the proposal may be submitted to Elizabeth 
Hadley, Assistant Commissioner for Marketing and Promotion, 
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas 
78711. Comments must be received no later than 30 days from 
the date of publication of the proposal in the Texas Register. 

SUBCHAPTER C. GO TEXAN AND DESIGN 
MARK 
4 TAC §§17.51, 17.52, 17.55, 17.59, 17.60 

The amendments to §§17.51, 17.52, 17.55, 17.59, and 17.60 
are proposed pursuant to the Texas Agriculture Code, §12.0175, 
which provides the department with authority to establish pro-
grams by rule to promote and market agricultural products and 
other products grown, processed, or produced in the state, and 
charge a membership fee, as provided by department rule, for 
each participant in a program, and adopt rules to administer a 
program established under §12.0175; and §12.031, as amended 
by Senate Bill 1086, 82nd Legislature, 2011, which provides the 
department with the authority to assess and collect fees or royal-
ties on department-owned registered certification marks and to 
collect event fees or royalties for marketing and promotional ac-
tivities authorized by §12.0175. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 12. 

§17.51. Definitions. 
The following words and terms, when used in this subchapter [these 
sections], shall have the following meanings, unless the context clearly 
indicates otherwise. 

(1) - (4) (No change.) 

(5) Food--Agricultural products produced or processed in 
Texas for human consumption. [One hundred percent fresh beef and 
processed 100% beef products must comply with the requirements of 
§17.58 of this title (relating to GO TEXAN Beef Program).] 

(6) - (13) (No change.) 

(14) Processed food product--Non-Texas agricultural food 
product which has undergone a value-added procedure in Texas to 
change or add to its physical characteristics, including, but not limited 
to, cooking, baking, heating, drying, mixing, grinding, churning, 
separating, extracting, cutting, fermenting, distilling, eviscerating, 
preserving, or dehydrating. For purposes of this subchapter, the 
department shall have the sole discretion to determine whether a 
product qualifies as being a processed food product. [One-hundred 
percent fresh beef and processed 100% beef products must comply 
with the requirements of §17.58 of this title (relating to GO TEXAN 
Beef Program.] 

(15) - (19) (No change.) 

§17.52. Application for Registration to Use the GO TEXAN and De-
sign Mark. 

(a) No person shall use, employ, adopt, or utilize the GO 
TEXAN and Design mark, unless prior application for registration or 
licensing has been made to the department and permission to make 
such use, employment, adoption, or utilization has been granted. In 
addition to any other fee that may be assessed under this chapter, the 
department may assess a fee or royalty for use of the GO TEXAN 
certification mark. 

(b) Unless permission is otherwise granted by the department, 
the GO  TEXAN  and Design mark  may  only be  used by  registrants  
and licensees to certify and promote the following Texas agricultural 
products: 
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(1) - (2) (No change.) 

(3) wine which is produced or processed in Texas, as de
fined in §17.51 of this chapter (relating to Definitions);[:] 

[(A) at least 75% by volume, derived from grapes 
grown and fermented in the State of Texas; and] 

[(B) fully produced and finished within the State of 
Texas;] 

(4) - (17) (No change.) 

(c) - (p) (No change.) 

§17.55. Registration of Those Entitled to Use the GO TEXAN and 
Design Mark. 

(a) - (b) (No change.) 

(c) An annual [registration] fee  [of $25] for registration in the 
GO TEXAN, GO TEXAN Associate and/or GO TEXAN Restaurant 
program shall be paid to the department. Applicants may select from 
three different levels of membership. Annual fees and benefits for each 
level of membership are described in paragraphs (1) - (3) of this sub
section. The department may, in its sole discretion, from time to time, 
revise or update the benefits for each level of membership. All benefits 
are subject to continued authorization and appropriation of the program 
by the Texas Legislature. 

(1) Tier 1 - $100. Benefits for this membership level in
clude licensed use of the GO TEXAN certification mark and listing in 
a searchable database of GO TEXAN program members. 

(2) Tier 2 - $500. Benefits for this membership level in
clude all the benefits provided for Tier 1 members, plus listing in ap
plicable GO TEXAN electronic resources, smartphone applications or 
publications provided by the department; up to three hours of market
ing or advertising consulting services by department staff; eligibility 
for participation in the department’s GO TEXAN Partner Program; and 
discounts on GO TEXAN program merchandise. 

(3) Tier 3 - $1,000. Benefits for this membership level 
include all the benefits provided for Tier 2 members, plus increased 
discounts on GO TEXAN program merchandise, membership 
award/plaque to denote program participation and display of a com
pany graphic on the GO TEXAN website. 

(d) GO TEXAN program members may also participate as 
sponsors in the program. Sponsorship levels begin at $5,000 and 
include all benefits available to Tier 3 members, set out in subsection 
(c)(3) of this section, plus additional benefits that may be provided 
for in a sponsorship agreement between the GO TEXAN program 
member and applicant. [Annual GO TEXAN, GO TEXAN Associate 
registration, and the GO TEXAN Restaurant Program registration fees 
charged by the department shall not exceed $50.] 

§17.59. Non-Agricultural Member; Other Products; Products Pro-
duced in this State. 

(a) - (c) (No change.) 

[(d) Unless permission is otherwise granted by the department, 
licensees granted use of the GO TEXAN and Design mark under this 
section shall only receive the following benefits, and only at the sole 
discretion of the department, of the GO TEXAN program:] 

[(1) use of the GO TEXAN and Design mark in accordance 
with the requirements of this section;] 

[(2) inclusion in the Go TEXAN product directory listings 
on the GO TEXAN website on the World Wide Web, should the de
partment produce such a directory;] 

[(3) receipt of the GO TEXAN infoletter pertaining to 
agricultural-related news and GO TEXAN promotional opportunities, 
should the department produce such an infoletter; and] 

[(4) joint participation in GO TEXAN sponsored fair 
and tradeshow events, provided that the qualifying "other product" 
enhances agriculture and the GO TEXAN sponsored event, as deter
mined by the sole discretion of the department.] 

(d) [(e)] Eligibility for Participation in the GO TEXAN Part
ner Program. Registrants and licensees admitted into the GO TEXAN 
membership program under this section are not eligible to receive GO 
TEXAN Partner Program grant funds. 

§17.60. GO TEXAN Restaurant Program. 

(a) - (d) (No change.) 

(e) Application Process: 

(1) - (3) (No change.) 

(4) An applicant must submit a GO TEXAN Restaurant 
Program Member application and an [a $25.00] annual GO TEXAN 
membership fee, based on the membership tier or sponsorship selected 
by the restaurant, as set forth in §17.55 of this chapter (relating to 
Registration of Those Entitled to Use the GO TEXAN and Design 
Mark), for each restaurant that applicant would like to participate in 
the GO TEXAN Restaurant Program. If an applicant operates multiple 
restaurant locations under the same name, the applicant must submit a 
GO TEXAN Restaurant Program Member application and pay the [a 
$25.00] annual GO TEXAN membership fee based on the membership 
tier selected by the applicant for the first or initial restaurant location, 
as identified in the application. Should the applicant choose to enroll 
additional locations under the same name, the applicant shall pay an ad
ditional $10.00 annual fee for each additional restaurant location that 
operates under the same name and that is enrolled in the program. GO 
TEXAN Restaurant Program Members will be billed the annual regis
tration membership fees on an annual basis. 

(5) (No change.) 

(6) The department may assess and collect additional fees 
for participation in special events administered, conducted, established, 
organized, provided for, or sponsored by the department, whether in its 
own name or in cooperation with others, in connection with the GO 
TEXAN Restaurant Program. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102231 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER G. GO TEXAN PARTNER 
PROGRAM RULES 
4 TAC §§17.302 - 17.304 

The amendments to §§17.302 - 17.304 are proposed pursuant to 
the Texas Agriculture Code, §46.012, which provides the depart-
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ment with authority to adopt rules to administer the GO TEXAN 
Partner Program. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 46. 

§17.302. Administration. 

(a) The department’s responsibilities under this subchapter are 
as follows. 

(1) The department’s Marketing and Promotion Division 
shall administer the GO TEXAN Partner Program, subject to the avail
ability of funds. 

(2) - (10) (No change.) 

(b) The board’s responsibilities under this subchapter are as 
follows. 

(1) (No change.) 

(2) The board shall meet no less often than bi-annually, 
subject to the availability of grant funds; 

(3) - (6) (No change.) 

§17.303. Eligibility. 

(a) An eligible applicant must be a current GO TEXAN Pro
gram Tier 2, 3 or sponsorship member as defined in §17.55 of this title 
(relating to Registration of Those Entitled to Use the GO TEXAN and 
Design Mark) and: 

(1) - (6) (No change.) 

(b) - (c) (No change.) 

§17.304. Requirements for Participation. 

To be eligible for participation in this program utilizing matching state 
funds under this subchapter, an applicant must: 

(1)  be a member in good standing of the GO TEXAN pro
gram at the Tier 2, 3 or sponsorship level as defined in §17.55 of this 
title (relating to Registration of Those Entitled to Use the GO TEXAN 
and Design Mark); 

(2) - (6) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102233 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER D. CERTIFICATION OF 
FARMERS MARKET 
4 TAC §§17.70 - 17.72 

The Texas Department of Agriculture (the department) proposes 
amendments to Chapter 17, Subchapter D, §§17.70 - 17.72, re-
lating to the department’s farmers market certification program. 
The proposed amendments to §17.70 and §17.71 establish a fee 

scale for voluntary farmers market certification and clarify that 
certification is voluntary. The proposed amendment to §17.72 
changes the renewal date for certification from February 1 to 
January 1. The amendments related to fees are necessary to 
comply with changes made to the department’s marketing pro-
gram by the 82nd Texas Legislature. The Legislature has re-
quired that all of the costs of administering this program be en-
tirely offset by revenue generated for the program and has au-
thorized the agency to collect fees accordingly. In order to meet 
this Legislative mandate, the department has first reviewed pro-
grams for cost savings and efficiencies, then restructured pro-
grams, as needed, to provide the best service possible at a 
reasonable cost to program participants. The proposed amend-
ments to §17.71 establish a fee for the farmers market program 
so that the program may continue, under the cost recovery re-
quirement imposed by the 82nd Legislature. 

Elizabeth Hadley, Assistant Commissioner for Marketing and 
Promotion, has determined that for the first five years the 
amended sections are in effect, there will be fiscal implications 
for state as a result of administering or enforcing the amended 
sections, due to the establishment of a certification fee. It is 
estimated that 70 percent of qualifying Texas farmers markets 
will apply for certification under the amended rules. At that rate, 
estimated revenue from farmers market certification will equal 
approximately $4,480 annually. The charging of a fee is neces-
sary to enable the continued operation of a leaner, cost-efficient 
program due to a new Legislative requirement that this program 
generate revenue to completely offset its costs. The ability of 
the department to provide a farmers market program will be 
impacted if the department does not assess a fee that recovers 
the full cost of the  program. There is no anticipated fiscal impact 
for local governments as a result of administering or enforcing 
the rule amendments, as proposed. 

Ms. Hadley has also determined that for each year of the first five 
years the proposed amended sections are in effect, the public 
benefit anticipated as a result of enforcing the amended sections 
will be will be achieving effective recovery of the costs of admin-
istering the farmers market certification program. There will be 
a cost to individuals, micro-businesses and small businesses as 
a result of the amended sections. The cost will depend on the 
weeks of operation of the farmers market per year. A fee of $50 
will be charged for a market operating 1-26 weeks per year, a 
fee of $100 will be charged for a market operating 27-52 weeks 
per year, and a multiple location fee of $25 will be charged for 
additional locations. 

Comments on the proposal may be submitted to Elizabeth 
Hadley, Assistant Commissioner for Marketing and Promotion, 
Texas Department of Agriculture, P.O. Box 12847, Austin, Texas 
78711. Comments must be received no later than 30 days from 
the date of publication of the proposal in the Texas Register. 

The amendments to §§17.70 - 17.72 are proposed pursuant to 
the Texas Agriculture Code, §12.0175, which provides the de-
partment with authority to establish programs by rule to promote 
and market agricultural products and other products grown, pro-
cessed, or produced in the state, and charge a membership fee, 
as provided by department rule, for each participant in a pro-
gram, and adopt rules to administer a program established un-
der §12.0175. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 12. 

§17.70. Definitions. 
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The following words and terms, when used in this subchapter [undes
ignated head], shall have the following meanings, unless the context 
clearly indicates otherwise. 

(1) (No change.) 

(2) Certified farmers markets--Farmers markets that have 
opted to be voluntarily [been] certified by the Texas Department of 
Agriculture pursuant to this subchapter [chapter]. 

(3) - (4) (No change.) 

§17.71. Issuance of Certificate. 

(a) The commissioner shall certify farmers markets in accor
dance with this subchapter [chapter] and the Texas Agriculture Code, 
Chapter 15. Upon certification of a farmers market, the commissioner 
shall issue[, at no cost to the market,] a farmers market certificate. Cer
tified farmers markets agree to comply with local municipal, county 
and state health and safety regulations, and general requirements of the 
Texas Department of Agriculture. 

(b) An annual certification fee will be assessed to all markets 
with their application. The fee will be based on the number of weeks 
per year the market operates. The number of weeks is calculated on 
a seven-day (Sunday-Saturday) basis. For any single or multiple days 
of operation that fall within a week, the week shall count toward the 
number of weeks of operation. Fees will be as follows: 

(1) 1-26 weeks per year - $50; 

(2) 27-52 weeks per year - $100. 

(c) Farmers markets with multiple locations will be assessed 
a certification fee of $25 per additional location over and above the 
fee associated with the initial certified location. The fee of $25 is not 
dependent on the number of weeks of operation. 

§17.72. Application Process. 

(a) An applicant seeking voluntary certification must submit 
an application fee and a completed application on a form approved by 
the Texas Department of Agriculture to the state headquarters in Austin. 
Application forms may be obtained from the state headquarters of the 
Texas Department of Agriculture. 

(b) (No change.) 

(c) Certifications must be renewed annually. Between January 
[February] 1 and February 28 annually, the department shall mail to 
each certified farmers market a renewal form setting forth the require
ments for renewal. Within 30 days of receipt of the renewal form, the 
farmers market shall complete and return the form to the department, 
together with all the items required by §17.73(2) of this title (relating to 
Eligibility Requirements) to be filed with the department on an annual 
basis. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary  of  State on June 17,  2011.  

TRD-201102232 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

CHAPTER 18. ORGANIC STANDARDS AND 
CERTIFICATION 
The Texas Department of Agriculture (the department) proposes 
the repeal of §§18.2, 18.100 - 18.103, 18.105, 18.200 - 18.207, 
18.236 - 18.239, 18.270 - 18.272, 18.290, 18.300 - 18.310, 
18.400 - 18.406, 18.661, and 18.670; new §§18.2, 18.3, 18.100, 
18.200, 18.300, 18.400, 18.661, and 18.670; and amendments 
to §18.700 and §18.702, concerning organic standards and 
certification. The repeals and new sections are proposed to 
adopt federal organic certification regulations by reference. This 
will remove conflicting requirements and decrease confusion for 
organic businesses operating in Texas and residents of Texas 
who consume agricultural products that have an organic claim. 
The proposed amendments to §18.700 remove the requirement 
that complaints must be submitted in writing and create the 
opportunity for complaints to be accepted via telephone and 
remove language that conflicts with federal regulations. The 
proposed amendments to §18.702, not associated with achiev-
ing full cost recovery, are to replace words and phrases that 
applicants and licensees have found to be confusing with more 
generally acceptable words and phrases, remove language 
that conflicts with federal regulations, and provide clarification 
concerning the requirements for refund eligibility. The proposed 
amendments to §18.702 also increase fees for certification. 

These amendments are necessary to comply with changes 
made to the department’s organic certification program by the 
82nd Texas Legislature. The Legislature has required that all 
of the costs of administering this program be entirely offset 
by revenue generated for the program and has authorized the 
agency to collect fees accordingly. In order to meet this Leg-
islative mandate, the department has first reviewed programs 
for cost savings and efficiencies, then restructured programs, 
as needed, to provide the best service possible at a reasonable 
cost to the regulated industry. An increase in fees of 38 percent 
is proposed for the program, so that the program may continue, 
under the cost recovery requirement imposed by the 82nd 
Legislature. 

The proposed amendments to §18.702 increase fees for organic 
certification or annual update of organic certification so that the 
program may continue, under the cost recovery requirement im-
posed by the 82nd Legislature. 

The amendment to §18.702(f)(1) increases the application fee 
from $50 to $55. 

The proposed amendment to §18.702(f)(2) increases the mini-
mum total certification fee from $275 to $350 and introduces a 
maximum certification fee per land producer application or an-
nual update of $20,000. The maximum certification fee per live-
stock producer application or annual update of certification is 
$8,000. 

The amendment to §18.702(f)(2)(A) increases the land produc-
tion certification fee for land in crop production with less than 1 
acre from $225 to 350; 1 to less than 5 acres from $325 to $450; 
5 to less than 25 acres from $500 to $650; 25 to less than 50 
acres from $650 to $800; 50 to 100 acres from $800 to $1,000; 
and greater than 100 acres from $850 for the first 100 acres, 
plus $100 for each additional increment or portion of 100 acres 
to $1,000 for the first 100 acres, plus $150 for each additional 
increment or portion of 100 acres. 

The proposed amendment to §18.702(f)(2)(B) increases the land 
producer certification  fee for  land  not in crop up  to 100  acres  
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from $100 to $200; and greater than 100 acres from $100 for the 
first 100 acres, plus $10 for each additional increment or portion 
of 100 acres to $200 for the first 100 acres, plus $15 for each 
additional increment or portion of 100 acres. 

The amendment to §18.702(f)(2)(C) increases the certification 
fee for greenhouse, indoor or outdoor container production areas 
from $100 to $200 for less than 1,000 sq. ft.; 1,000 to 3,000 sq. 
ft. from $150 to $250; and greater than 3,000 sq. ft. from $250 
for the first 3,000 sq. ft., plus $100 for each additional increment 
or portion of 3,000 sq. ft. to $250 for the  first 3,000 sq. ft., plus 
$125 for each additional increment or portion of 3,000 sq. ft. 

The amendment to §18.702(f)(2)(D) increases the livestock pro-
duction certification fee for each species of livestock raised on 
less than 5 acres from $100 to $150; for each species of live-
stock raised on 5 to 50 acres from $150 to $200; for each species 
of livestock raised on greater than 50 acres from $300 to $400; 
number of animals in the bovine species from $50 to $100 per 
100 animals; number of animals in the caprine, ovine, porcine, 
or equine species from $25 to $50 per 100 animals; and number 
of animals in the avian species from $25 to $50 per 1,000 birds. 

The amendment to §18.702(f)(2)(E) increases the fee of on-farm 
processing of certified food ingredients from $100 to $200; on-
farm processing of certified feed from $100 to $200; on-farm stor-
age or processing of certified milk products from $100 to $200; 
cotton ginning from $500 to $700; textile manufacturing from 
$1,000 to $1,300; commercial food processing from $1,000 to 
$1,300; and commercial feed processing from $1,000 to $1,300. 

The amendment to §18.702(f)(2)(F) increases the certification 
fee for distribution facilities who broker/trade food products from 
$700 to $950; broker/trade feed products from $700 to $950; 
broker/trade fiber products from $700 to $950; warehouse/store 
food products from $1,000 to $1,300; warehouse/store feed 
products from $1,000 to $1,300; warehouse/store/convert textile 
(cut and sew) of fiber products from $1,000 to $1,300; pack-
ing/grading/sizing of food products from $700 to $1,000; and 
packing/grading/sizing of feed products from $700 to $1,000. 

The amendment to §18.702(f)(2)(G) increases the basic fee for 
retailers from $200 to $250.  

The amendment to §18.702(f)(3) increases the re-inspection fee 
from $150 to $250. 

The amendment to §18.702(f) adds a new paragraph (4) to clar-
ify the department’s policy to charge a sample collection and 
analysis fee of $250 for harvest samples requested by produc-
ers and not required by the department. 

The amendment to §18.702(f) adds a new paragraph (5) to es-
tablish a mid-year review processing fee of $50 that would be 
in addition to any acreage fee increase or re-inspection fees in-
curred by the operation. 

The amendment to §18.702(h) increases the registration fee for 
organic businesses from $25 to $35; organic certifying agents 
from $50 to $75; and transaction certificate fee from $75 to $100 
per certificate. 

Mary Ellen Holliman, Coordinator for the Organic Certification 
Program, has determined that for the first five-year period the 
proposed amendments related to fees are in effect, there will 
be fiscal implications for state government due to the increase 
in fees collected. There will be an estimated increase in state 
revenue of $123,171 annually. The charging of a fee is neces-
sary to enable the continued operation of a leaner, cost-efficient 

program due to a new Legislative requirement that this program 
generate revenue to completely offset its costs. The ability of the 
department to enforce statutory requirements will be impacted if 
the department does not assess a fee that recovers the full cost 
of the program. For the first five-year period the repeal and new 
sections are in effect there will be no fiscal implications for state 
government. There is no anticipated fiscal impact for local gov-
ernments as a result of administering or enforcing the proposal. 

Ms. Holliman has also determined that for each year of the first 
five years the proposed repeals and new sections are in effect 
the public benefit anticipated as a result of administering the pro-
posed repeals and new sections will be the elimination of un-
necessary rules and less confusion for the regulated community. 
There will be no cost to micro-businesses, small businesses or 
individuals required to comply with the repeals and new sections. 
For each year of the  first five years the amendments related to 
fees are in effect, the public benefit anticipated as a result of ad-
ministering the proposed amendments will be achieving effective 
recovery of the costs of administering the organic certification 
program. The anticipated costs to micro-businesses, small busi-
nesses or individuals required to comply with the amendments 
would affect all 277 currently certified operations and operations 
applying for certification. Approximately 157 land production op-
erations would experience a fee increase ranging from $130 to 
$3,385 depending on the type of production and size of the op-
eration. Ten livestock production operations would experience 
a fee increase ranging from $130 to $4,855 depending on the 
type of livestock produced and size of the operation. Approxi-
mately 14 on-farm processor operations would experience a fee 
increase ranging from $5 to $305 depending on the size of the 
operation. Approximately 46 commercial food and feed proces-
sors would experience a $300 fee increase. Approximately 14 
cotton-ginning operations would experience a $200 fee increase. 
Approximately 24 warehousing and storage distributors would 
experience a $300 fee increase. Approximately 16 distributors 
classified as either broker/trader or packing/grading/sizing of or-
ganic products would experience a $250 fee increase. Three 
retailers would experience a $50 fee increase. 

Comments on the proposal may be submitted to Mary Ellen Hol-
liman, Coordinator for Organic Certification Program, Texas De-
partment of Agriculture, P.O. Box 12847, Austin, Texas 78711. 
Comments must be received no later than 30 days from the date 
of publication of the proposal in the Texas Register. 

SUBCHAPTER A. DEFINITIONS 
4 TAC §18.2 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of §18.2 is proposed under Texas Agriculture Code, 
§18.002, which provides the department with the authority to 
adopt rules for the certification of organic products; and §12.016, 
which provides the department with the authority to adopt rules 
as necessary for the administration of its powers and duties un-
der the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.2. Terms Defined. 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 17,  2011.  

TRD-201102247 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

4 TAC §18.2, §18.3 

New §18.2 and §18.3 are proposed under Texas Agriculture 
Code, §18.002, which provides the department with the author-
ity to adopt rules for the certification of organic products; and 
§12.016, which provides the department with the authority to 
adopt rules as necessary for the administration of its powers 
and duties under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.2. Terms Defined. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) Broker--An operation that facilitates the buying and 
selling of an agricultural product but does possess ownership rights or 
handle the product. 

(2) Department--The Texas Department of Agriculture. 

(3) Distributor--An operation that handles an agricultural 
product but does not conduct any processing other than non-tempera
ture controlled storage, shipment, and enclosing product in a container. 

§18.3. Adoption by Reference. 
The Texas Department of Agriculture hereby adopts by reference 7 
Code of Federal Regulations, Part 205, Subpart A, Definitions, §205.2. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 17,  2011.  

TRD-201102248 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER B. APPLICABILITY 
4 TAC §§18.100 - 18.103, 18.105 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of §§18.100 - 18.103 and §18.105 is proposed un-
der Texas Agriculture Code, §18.002, which provides the de-

partment with the authority to adopt rules for the certification of 
organic products; and §12.016, which provides the department 
with the authority to adopt rules as necessary for the administra-
tion of its powers and duties under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.100. What Has To Be Certified. 

§18.101. Exemptions and Exclusions from Certification. 

§18.102. Use of the Term "Organic". 

§18.103. Recordkeeping by Certified Operations. 

§18.105. Allowed and Prohibited Substances, Methods, and Ingredi-
ents in Organic Production and Handling. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102249 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

4 TAC §18.100 

New §18.100 is proposed under Texas Agriculture Code, 
§18.002, which provides the department with the authority to 
adopt rules for the certification of organic products; and §12.016, 
which provides the department with the authority to adopt rules 
as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.100. Adoption by Reference. 

The Texas Department of Agriculture hereby adopts by reference 
7 Code of Federal Regulations, Part 205, Subpart B, Applicability, 
§§205.100 - 205.199. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102250 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER C. ORGANIC PRODUCTION 
AND HANDLING REQUIREMENTS 
4 TAC §§18.200 - 18.207, 18.236 - 18.239, 18.270 - 18.272, 
18.290 
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(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of §§18.200 - 18.207, 18.236 - 18.239, 18.270 -
18.272 and 18.290 is proposed under Texas Agriculture Code, 
§18.002, which provides the department with the authority to 
adopt rules for the certification of organic products; and §12.016, 
which provides the department with the authority to adopt rules 
as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.200. General.
 
§18.201. Organic Production and Handling System Plan.
 
§18.202. Land requirements.
 
§18.203. Soil Fertility and Crop Nutrient Management Practice
 
Standard.
 
§18.204. Seeds and Planting Stock Practice Standard.
 
§18.205. Crop Rotation Practice Standard.
 
§18.206. Crop Pest, Weed, and Disease Management Practice Stan-
dard.
 
§18.207. Wild-crop Harvesting Practice Standard.
 
§18.236. Origin of Livestock.
 
§18.237. Livestock Feed.
 
§18.238. Livestock Health Care Practice Standard.
 
§18.239. Livestock Living Conditions.
 
§18.270. Organic Handling Requirements.
 
§18.271. Facility Pest Management Practice Standard.
 
§18.272. Commingling and Contact with Prohibited Substance Pre-
vention Practice Standard.
 
§18.290. Temporary Variances.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102251 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

4 TAC §18.200 

New §18.200 is proposed under Texas Agriculture Code, 
§18.002, which provides the department with the authority to 
adopt rules for the certification of organic products; and §12.016, 
which provides the department with the authority to adopt rules 
as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.200. Adoption by Reference. 

The Texas Department of Agriculture hereby adopts by reference 7 
Code of Federal Regulations, Part 205, Subpart C, Organic production 
and handling requirements, §§205.200 - 205.299. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102252 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER D. LABELS, LABELING, AND 
MARKET INFORMATION 
4 TAC §§18.300 - 18.310 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of §18.300 - 18.310 is proposed under Texas Agri-
culture Code, §18.002, which provides the department with the 
authority to adopt rules for the certification of organic products; 
and §12.016, which provides the department with the authority 
to adopt rules as necessary for the administration of its powers 
and duties under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.300. Use of the Term, "Organic".
 
§18.301. Product Composition.
 
§18.302. Calculating the Percentage of Organically Produced Ingre-
dients.
 
§18.303. Packaged Products Labeled "100 Percent Organic" or "Or-
ganic".
 
§18.304. Packaged Products Labeled "Made with Organic (Specified
 
Ingredients or Food Group(s))".
 
§18.305. Multi-ingredient Packaged Products with Less Than 70
 
Percent Organically Produced Ingredients.
 
§18.306. Labeling of Livestock Feed.
 
§18.307. Labeling of Nonretail Containers Used for Only Shipping
 
or Storage of Raw or Processed Agricultural Products Labeled as "100
 
Percent Organic," "Organic," or "Made with Organic (Specified Ingre-
dients or Food Group(s))".
 
§18.308. Agricultural Products in Other Than Packaged Form at the
 
Point of Retail Sale That Are Sold, Labeled, or Represented as "100
 
Percent Organic" or "Organic".
 
§18.309. Agricultural Products in Other Than Packaged Form at the
 
Point of Retail Sale That Are Sold, Labeled, or Represented as "Made
 
with Organic (Specified Ingredients or Food Group(s))".
 
§18.310. Agricultural Products Produced on an Exempt or Excluded
 
Operation.
 
This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

Filed with the Office  of  the Secretary  of  State on June 17,  2011.  

TRD-201102253 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

4 TAC §18.300 

New §18.300 is proposed under Texas Agriculture Code, 
§18.002, which provides the department with the authority to 
adopt rules for the certification of organic products; and §12.016, 
which provides the department with the authority to adopt rules 
as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.300. Adoption by Reference. 
The Texas Department of Agriculture hereby adopts by reference 7 
Code of Federal Regulations, Part 205, Subpart D, Labels, labeling, 
and market information, §§205.300 - 205.399. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 17,  2011.  

TRD-201102254 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER E. CERTIFICATION 
4 TAC §§18.400 - 18.406 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of §18.400 - 18.406 is proposed under Texas Agri-
culture Code, §18.002, which provides the department with the 
authority to adopt rules for the certification of organic products; 
and §12.016, which provides the department with the authority 
to adopt rules as necessary for the administration of its powers 
and duties under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.400. General Requirements for Certification. 
§18.401. Application for Certification. 
§18.402. Review of Application. 
§18.403. On-site Inspections. 
§18.404. Granting Certification. 
§18.405. Denial of Certification. 

§18.406. Continuation of Certification. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102255 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

4 TAC §18.400 

New §18.400 is proposed under Texas Agriculture Code, 
§18.002, which provides the department with the authority to 
adopt rules for the certification of organic products; and §12.016, 
which provides the department with the authority to adopt rules 
as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.400. Adoption by Reference. 

The Texas Department of Agriculture hereby adopts by reference 
7 Code of Federal Regulations, Part 205, Subpart E, Certification, 
§§205.400 - 205.406. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102256 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

SUBCHAPTER F. ADMINISTRATIVE 
DIVISION 2. COMPLIANCE 
4 TAC §18.661 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of §18.661 is proposed under Texas Agriculture 
Code, §18.002, which provides the department with the author-
ity to adopt rules for the certification of organic products; and 
§12.016, which provides the department with the authority to 
adopt rules as necessary for the administration of its powers 
and duties under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.661. Investigation of Certified Operations. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102257 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

4 TAC §18.661 

New §18.661 is proposed under Texas Agriculture Code, 
§18.002, which provides the department with the authority to 
adopt rules for the certification of organic products; and §12.016, 
which provides the department with the authority to adopt rules 
as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.661. Adoption by Reference. 

The Texas Department of Agriculture hereby adopts by reference 7 
Code of Federal Regulations, Part 205, Subpart G, Administrative, 
§205.661. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102258 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

DIVISION 3. INSPECTION AND TESTING, 
REPORTING, AND EXCLUSION FROM SALE 
4 TAC §18.670 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Agriculture or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeal of §18.670 is proposed under Texas Agriculture 
Code, §18.002, which provides the department with the author-
ity to adopt rules for the certification of organic products; and 
§12.016, which provides the department with the authority to 
adopt rules as necessary for the administration of its powers 
and duties under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.670. Inspection and Testing of Agricultural Product to be Sold 
or Labeled "Organic". 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102259 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

4 TAC §18.670 

New §18.670 is proposed under Texas Agriculture Code, 
§18.002, which provides the department with the authority to 
adopt rules for the certification of organic products; and §12.016, 
which provides the department with the authority to adopt rules 
as necessary for the administration of its powers and duties 
under the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.670. Adoption by Reference. 
The Texas Department of Agriculture hereby adopts by reference 7 
Code of Federal Regulations, Part 205, Subpart G, Administrative, 
§205.670. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102260 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

DIVISION 5. MISCELLANEOUS PROVISIONS 
4 TAC §18.700, §18.702 

The amendments to §18.700 and §18.702 are proposed under 
Texas Agriculture Code, §18.002, which provides the depart-
ment with the authority to adopt rules for the certification of or-
ganic products; §18.006 which requires the department to set 
fees for the organic certification program in amounts that enable 
it to recover the costs of administering the program; and §12.016, 
which provides the department with the authority to adopt rules 
as necessary for the administration of its powers and duties un-
der the Texas Agriculture Code. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapters 12 and 18. 

§18.700. Complaints. 
(a) Any person with cause to believe that any provision of this 

chapter or the National Organic Program Regulations has been violated 
may file a [written] complaint in writing, or by phone, facsimile, or e-
mail with the department setting forth the facts of the alleged violation. 
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(b) The department may investigate [written] complaints re
lated to [certified organic food or fiber involving] businesses certified 
by the department. 

(c) Complaints alleging a noncompliance with 7 Code of Fed
eral Regulations, Part 205 made by [Written complaints related to or
ganic food or fiber involving] businesses not certified by TDA may be 
submitted by the department to the United States Department of Agri
culture National Organic Program Compliance Division for investiga
tion or enforcement action. 

(d) The department shall maintain for ten years, records of all 
complaints, investigations, and remedial actions. These records shall 
become part of the reviewing record of any proceeding involving a 
certified person or applicant for certification by the department [or by 
an organic certifying agent registered under this chapter]. 

§18.702. Fees. 

(a) - (e) (No change.) 

(f) Fees for certification or annual update of certification are 
based on the following schedules and shall become effective for appli
cations and annual updates for the 2012 [2010] certification year: 

(1) Application fee - all business types - $55. [$50; and] 

(2) Certification fee - based on business types. Fees are ad
ditive, with a minimum total certification fee of $350 [$275] for Pro
ducers. The maximum certification fee per land producer application or 
annual update of certification is $20,000. The maximum certification 
fee per livestock producer application or annual update of certification 
is $8,000. 

(A) Producer (land). Fees for land in crop production at 
any time during the year (including actual production acres - harvested 
crops, hay and livestock feed grains; and including buffer zones that 
are harvested and sold as conventional crops) are as follows: 

(i) less than one acre: $350 [$225]; 

(ii) one to less than five acres: $450 [$325]; 

(iii) five to less than 25 acres: $650 [$500]; 

(iv) 25 to less than 50 acres: $800 [$650]; 

(v) 50 to 100 acres: $1,000 [$800]; and 

(vi) greater than 100 acres: $1,000 [$850] for  the  
first 100 acres + $150 [$100] for each additional increment or portion 
of 100 acres. 

(B) Producer (land). Fees for land not in crop produc
tion or pasture for the entire year (including [pasture,] green manure 
crops, cover crops, buffer zones that are not harvested, fallow land and 
range land) are as follows: 

(i) up to 100 acres: $200 [$100]; 

(ii) greater than 100 acres: $200 [$100] for  the  first 
100 acres + $15 [$10] for each additional increment or portion of 100 
acres;[.] 

(iii) (No change.) 

(C) Producer (land). Greenhouse, indoor or outdoor 
container production areas shall include actual production area and re
quired buffer zones. Fees for greenhouse, indoor or outdoor container 
production are: 

(i) less than 1,000 sq. ft.: $200 [$100]; 

(ii) 1,000 to 3,000 sq. ft.: $250 [$150]; and 

(iii) greater than 3,000 sq. ft.: $250 [$150] for  the  
first 3,000 sq. ft + $125 [$100] for each additional increment or portion 
of 3,000 sq. ft. 

(D) Producer (livestock). Livestock production fees 
shall be based on the land area used to produce the livestock, with a 
separate fee required for each type of livestock production, plus a fee 
for the number of animals of each species [type]. Fees for livestock 
production are as follows: 

(i) land area/species [type] of livestock:  

(I) for each species [type] of livestock raised on 
less than five acres: $150 [$100]; 

(II) for each species [type] of livestock raised on 
five to 50 acres: $200 [$150]; 

(III) for each species [type] of  livestock raised on 
greater than 50 acres: $400 [$300]; and 

(ii) number of animals: 

(I) Bovine [cattle, beef or dairy] (per 100 ani
mals): $100 [$50]; 

(II) Caprine, Ovine, Porcine, or Equine [goats, 
sheep, swine] (per 100 animals): $50 [$25]; and 

(III) Avian [chickens, turkeys, other poultry] 
(per 1,000 birds): $50. [$25; and] 

[(IV) aquatic species (per production unit): $50.] 

(E) Processors. Fees for certification or annual update 
of a certification for each processing facility are based on the following 
schedule (if more than one category applies, fees are additive.): 

(i) certified producer with on-farm state licensed 
kitchen processing [own] certified food ingredients: $200 [$100]; 

[(ii) certified producer with on-farm state licensed 
kitchen processing certified food ingredients other than his own: $100;] 

(ii) [(iii)] certified producer with on-farm processing 
of [own] certified feed: $200 [$100]; 

[(iv) certified producer with on-farm processing of 
certified feed other than his own: $100;] 

(iii) [(v)] certified producer with on-farm storage or 
processing of [own] certified milk products: $200 [$100]; 

[(vi) certified producer with on-farm storage or pro
cessing of certified milk products other than his own: $100;] 

(iv) [(vii)] cotton ginning: $700 [$500]; 

(v) [(viii)] textile manufacturing: $1,300 [$1,000]; 

(vi) [(ix)] commercial food processor: $1,300 
[$1,000]; and 

(vii) [(x)] commercial feed processor: $1,300 
[$1,000]. 

(F) Distributors. Fees for certification or annual update 
of a certification for each distribution facility are based on the following 
schedule: 

(i) broker/trader food products: $950 [$700]; 

(ii) broker/trader feed products: $950 [$700]; 

(iii) broker/trader fiber products: $950 [$700]; 
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(iv) warehousing/storage of food products: $1,300 
[$1,000]; 

(v) warehousing/storage of feed products: $1,300 
[$1,000]; 

(vi) warehousing/storage/textile converter (cut and 
sew) of fiber products: $1,300 [$1,000]; 

(vii) packing/grading/sizing of food products: 
$1,000 [$700]; and 

(viii) packing/grading/sizing of feed products: 
$1,000 [$700]. 

(G) Retailers. Fees for certification or annual update of 
certification for each retail location are based on the following sched
ule: 

(i) basic fee, which includes handling of fresh or
ganic produce in the produce department: $250 [$200]; and 

(ii) (No change.) 

(3) Re-inspection fee: $250 [$150] per re-inspection. 

(4) Sample collection and analysis fee for harvest samples 
not required by the department: $250 per sample. 

(5) Mid-year processing review fee: $50 per review. This 
fee is in addition to any acreage change or re-inspection fee. 

(g) A portion of the certification fee may be refunded if the 
application is withdrawn prior to a certification decision. Refunds will 
be prorated based on the steps of the certification process that have been 
completed. 

(1) - (4) (No change.) 

(5) Once a certification decision is made [After final re
view], none of the certification fee shall be refunded. 

(h) Registration Fees: Fees for application or renewal of reg
istration are based on the following schedules: 

(1) Organic businesses: $35 [$25]; 

(2) Organic certifying agents: $75. [$50;] 

(i) Transaction Certificate Fee: $100 [$75] per c ertificate. 

(j) Late Fees. A person who fails to submit an annual update 
or registration renewal application and prescribed fee on or before the 
due date of the certification update or registration renewal shall pay, in 
addition to the update or renewal fee, a late fee of: 

(1) (No change.) 

(2) 100 percent if received by the department [from at least] 
91 [but less than 365] days after the due date. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102261 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 

♦ ♦ ♦ 

CHAPTER 19. QUARANTINES AND 
NOXIOUS AND INVASIVE PLANTS 
SUBCHAPTER T. NOXIOUS AND INVASIVE 
PLANTS 
4 TAC §19.301 

The Texas Department of Agriculture (the department) proposes 
new §19.301 to implement the provisions of House Bill (HB) 338 
passed during the 82nd Legislative Session. House Bill 338 re-
quires public entities other than the department to provide a dis-
claimer with any noxious or invasive terrestrial plant species list 
produced by the public entity for distribution to commercial or 
residential landscapers, if the list includes at least one such plant 
species currently growing in Texas. The disclaimer must state: 
"THIS PLANT LIST IS ONLY A RECOMMENDATION AND HAS 
NO  LEGAL EFFECT IN THE  STATE OF TEXAS. IT IS LAW-
FUL TO SELL, DISTRIBUTE, IMPORT, OR POSSESS A PLANT 
ON THIS LIST UNLESS THE TEXAS DEPARTMENT OF AGRI-
CULTURE LABELS THE PLANT AS NOXIOUS OR INVASIVE 
ON THE DEPARTMENT’S PLANT LIST." House Bill 338 spec-
ifies the format required for the disclaimer when such lists are 
published in printed materials such as newspapers, trade pub-
lications, notices, or circulars or when published on an internet 
website. House Bill 338 directs the department to adopt rules re-
quiring the disclaimer and specifying the required format of the 
disclaimer when publication of the list is through billboards, ra-
dio productions, television productions, and other media not ex-
pressly listed or described in the bill. Section 19.301 lists exam-
ples of printed material and provides guidelines for implementa-
tion of the disclaimer requirement for a billboard, radio produc-
tion, or a television production. 

Dr. Shashank Nilakhe, State Entomologist, has determined that 
for the first five years the new section is in effect there will be no 
fiscal implication for the state or local government as a result of 
enforcing or administering the new section. There will be no cost 
to individuals, micro-businesses, or small businesses since they 
are not required to add the disclaimer on the printed material, or 
on other types of media such as a billboard, radio production or a 
television production. There will be a small cost to public entities 
to add the disclaimer on the printed material and other types of 
media; however, the cost cannot be determined due to the lack 
of data needed to make such a determination. 

Dr. Nilakhe has also determined that for each year of the first five 
years the new section is in effect, the public benefit anticipated 
as a result of enforcing the new section will be that commercial or 
residential landscapers will become aware that a list of terrestrial 
plants produced by a public entity other than the department is a 
recommendation and that these plants can be purchased, sold 
or distributed legally provided they are not on the department’s 
noxious and invasive plants list. 

Written comments on the proposal may be submitted to Dr. 
Shashank Nilakhe, State Entomologist, Texas Department of 
Agriculture, P.O. Box 12847, Austin, Texas 78711. Comments 
must be received no later than 30 days from the date of publica-
tion of the proposal in the Texas Register. 

New §19.301 is proposed under the Texas Agriculture Code, 
§71.154, as added to Chapter 71 by HB 338, which autho-
rizes the department to adopt rules as necessary to provide a 
disclaimer for inclusion on a billboard, radio production, or a 
television production; and Texas Government Code, §2001.006, 
which provides the department with the authority to adopt rules 
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♦ ♦ ♦ 

in preparation for the implementation of legislation that has 
become law, but has not taken effect. 

The code affected by the proposal is the Texas Agriculture Code, 
Chapter 71. 

§19.301. Disclaimer Required for Certain Plant Lists Produced by 
Public Entities Other Than the Department; Required Format. 

(a) A public entity other than the department that produces for 
public distribution to commercial or residential landscapers a list of 
noxious or invasive terrestrial plant species that includes at least one 
species currently growing in Texas shall include the disclaimer pre
scribed by §71.154 of the Texas Agriculture Code. 

(b) If the list described in subsection (a) of this section is pub
lished in a television broadcast, the disclaimer prescribed by Texas 
Agriculture Code, §71.154, must be included within the broadcast and 
either: 

(1) read immediately following publication of the list; or 

(2) appear visually in a legible graphic displayed for at least 
15 seconds during or immediately following publication of the list. 

(c) If the list described in subsection (a) of this section is pub
lished in a radio broadcast, the disclaimer prescribed by Texas Agri
culture Code, §71.154, must be included within the broadcast and read 
immediately following publication of the list. 

(d) If the list described in subsection (a) of this section is 
placed on a billboard, the disclaimer prescribed by Texas Agriculture 
Code, §71.154 must also be placed on the same billboard and the 
height of the disclaimer lettering must be no less than one-fifth of the 
height of the lettering of the list on the billboard. 

(e) If the list described in subsection (a) of this section is 
placed on or within media not expressly listed or described in Texas 
Agriculture Code, §71.154 or subsections (b) - (d) of this section, the 
disclaimer prescribed by Texas Agriculture Code, §71.154 must be 
placed on or within the other media using sufficient size or duration of 
presentation so as to be conspicuously visible and legible to, as well 
as accessible by, those viewing the published list. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102245 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-4075 








TITLE 7. BANKING AND SECURITIES 

PART 2. TEXAS DEPARTMENT OF 
BANKING 

CHAPTER 25. PREPAID FUNERAL 
CONTRACTS 
SUBCHAPTER A. CONTRACT FORMS 
7 TAC §25.3 

The Finance Commission of Texas (the commission), on be-
half of the Texas Department of Banking (the department), pro-
poses to amend §25.3, concerning requirements that apply to a 
non-model contract or waiver. The amended rule is proposed to 
implement statutory changes. 

House Bill 3004 (HB 3004), 82nd Texas Legislature, 2011, 
amended Subchapter H of Chapter 154 of the Finance Code 
regarding the Prepaid Funeral Guaranty Fund. The amend-
ments to Chapter 154 extend guaranty fund coverage to the 
performance of third party funeral providers under prepaid 
funeral benefit contracts purchased after the effective date of 
HB 3004. The proposed amendments to §25.3 would conform 
language required in prepaid funeral contracts to reflect this 
statutory change. 

Section 25.3(g) sets out disclosures that must be included in a 
prepaid funeral benefits contract. The proposed amendment to 
§25.3(g)(4) changes the disclosure regarding the coverage pro-
vided by the Prepaid Funeral Guaranty Fund to reflect the ex-
panded coverage provided by HB 3004. Prepaid Funeral Bene-
fits Contracts must now inform purchasers that the Prepaid Fu-
neral Guaranty Fund guarantees performance of not only the 
prepaid funeral seller, but in addition, the performance of the 
designated funeral provider. 

Stephanie Newberg, Deputy Commissioner, Texas Department 
of Banking, has determined that for the first five-year period the 
proposed rule is in effect,  there will be no  fiscal implications for 
state government or for local government as a result of enforcing 
or administering the rule. 

Ms. Newberg also has determined that, for each year of the first 
five years the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing the rule will be to make §25.3 
consistent with the new provisions of the Finance Code. 

For each year of the first five  years that  the rule will be in effect,  
there will be no economic costs to persons required to comply 
with the rule as proposed. Any cost incurred by permit holders 
to update contract forms is the result of statutory change and not 
a result of the amendment to this rule. 

There will be no adverse economic effect on small businesses or 
micro-businesses. There will be no difference in the cost of com-
pliance for small businesses as compared to large businesses. 

To be considered, comments on the proposed amended section 
must be submitted no later than 5:00 p.m. on August 1, 2011. 
Comments should be addressed to General Counsel, Texas De-
partment of Banking, Legal Division, 2601 North Lamar Boule-
vard, Suite 300, Austin, Texas 78705-4294. Comments may also 
be submitted by email to legal@dob.texas.gov. 

The amendment is proposed under Finance Code §154.051, 
which authorizes the commission to adopt reasonable rules con-
cerning the filing of prepaid funeral benefits contracts and the 
enforcement and administration of Chapter 154; Finance Code 
§154.151, which requires the department to approve a sales 
contract form for prepaid funeral benefits before the form is used 
and to provide  model contracts that are easily read and written 
in plain language. 

Finance Code, §154.051 and §154.151 are affected by the pro-
posed amended section. 

§25.3. What Requirements Apply to a Non-Model Contract or 
Waiver? 

(a) - (f) (No change.) 
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(g) Default. Your proposed prepaid funeral benefits contract 
must explain events and consequences of default under the contract 
and under each insurance policy if the contract is insurance-funded, 
including: 

(1) - (3) (No change.) 

(4) [if the seller is not the funeral provider designated in 
the contract,] a statement that the Prepaid Funeral Guaranty Fund 
[only] guarantees [the seller’s obligations and does not guarantee] 
performance of the prepaid funeral seller and the designated [by 
the] funeral provider, as well as associated administrative functions 
required by law. 

(h) - (m) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102224 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 19, 2011 
For further information, please call: (512) 475-1300 

SUBCHAPTER B. REGULATION OF 
LICENSES 
7 TAC §25.22 

The Finance Commission of Texas (the commission), on be-
half of the Texas Department of Banking (the department), pro-
poses to amend §25.22, concerning Joint Memorandum of Un-
derstanding. The amended rule is proposed to update and to 
conform the memorandum of understanding to current practices. 

Texas Occupations Code §651.159 requires the Funeral Ser-
vices Commission, the Department of Insurance, and the De-
partment of Banking to adopt by rule a joint memorandum of 
understanding relating to prepaid funeral services and transac-
tions. The purpose of the memorandum of understanding is 
to outline the responsibilities of each agency in regulating pre-
paid funeral services and transactions, establish procedures re-
garding complaint handling, coordinate identification of decep-
tive trade practices and distribution of customer information, and 
coordinate the setting of administrative penalties. 

The proposed amendments to §25.22 generally update and clar-
ify the language throughout the memorandum of understanding. 
In addition, proposed amendments to subsection (a) clarify that 
information shared among the agencies need not be marked 
confidential for it to be treated as such. Proposed amendments 
to subsection (b) generally clarify the language and update cita-
tions. Changes to subsection (b)(2) simplify and clarify the de-
scription of the department’s responsibilities by stating that all ac-
tions under Chapter 154 of the Finance Code and related agency 
rules are the department’s responsibility. 

Subsection (c)(3) is proposed to be deleted because each 
agency has developed procedures for resolving complaints and 
it is no longer necessary for the agencies to coordinate the 
establishment of such procedures. 

Since the adoption of the current memorandum of under-
standing, each agency that is party to the memorandum has 
developed and adopted internal complaint procedures for viola-
tions related to prepaid funeral benefits and the agencies have 
developed procedures for investigating, sharing and referring 
complaints. With the passage of time, these procedures have 
evolved and the detailed requirements and timeline set out in 
subsection (d) for investigating complaints is no longer relevant. 
Therefore, proposed amendments to subsection (d) delete 
outdated and unnecessary requirements and add language that 
updates and reflects the current policies and practices regarding 
investigation of complaints. 

Proposed subsection (f) updates the provisions related to pro-
viding information to consumers by deleting transition language 
and replacing it with language referring to websites and toll-free 
numbers currently in place. 

Proposed subsection (g) updates the provisions related to ad-
ministrative penalties by deleting outdated language and replac-
ing it with language reflecting the agencies’ current practices. 

Subsection (h) describes meetings to be held to develop cooper-
ative regulation. Mandatory meetings are no longer necessary. 
The agencies have over time developed procedures which ad-
equately coordinate each agency’s responsibilities in regulating 
prepaid funeral services and transactions. Communications are 
ongoing and continuous. Therefore, subsection (h) is proposed 
to be deleted. 

Deputy Commissioner Stephanie Newberg has determined that 
for the first five-year period  the  proposed rule is in effect,  there  
will be no fiscal implications for state government or for local 
government as a result of enforcing or administering the rule. 

Ms. Newberg also has determined that, for each year of the first 
five years the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing the rule is to provide updated 
information regarding the coordination of responsibilities related 
to regulation of prepaid funeral benefits. 

For each year of the first five years that the rule will be in effect, 
there will be no economic costs to persons required to comply 
with the rule as proposed. 

There will be no adverse economic effect on small businesses or 
micro-businesses. There will  be no difference in the  cost  of  com-
pliance for small businesses as compared to large businesses. 

To be considered, comments on the proposed amended section 
must be submitted no later than 5:00 p.m. on August 1, 2011. 
Comments should be addressed to General Counsel, Texas De-
partment of Banking, Legal Division, 2601 North Lamar Boule-
vard, Suite 300, Austin, Texas 78705-4294. Comments may also 
be submitted by email to legal@dob.texas.gov. 

The amendments are proposed under Occupations Code, 
§651.159, which requires the Funeral Services Commission, 
the Department of Insurance, and the Department of Banking 
to adopt by rule a joint memorandum of understanding relating 
to prepaid funeral services and transactions; and Finance 
Code §154.051, which provides that the department may adopt 
reasonable rules relating to the enforcement and administration 
of Finance Code Chapter 154. 

Occupations Code, §651.159, is affected by the proposed 
amended section. 

§25.22. Joint Memorandum of Understanding. 
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(a) Pursuant to Occupations Code, §651.159, the Texas Fu
neral Service Commission (herein referred to as the "TFSC"), the Texas 
Department of Insurance (herein referred to as the  "TDI"),  and  the  
Texas Department of Banking (herein referred to as the "DOB") hereby 
adopt the following joint memorandum of understanding (JMOU) re
lating to prepaid funeral benefits as defined in Finance Code, Chapter 
154 [services and transactions]. The TFSC, TDI, and DOB intend this 
memorandum of understanding to serve as a vehicle to assist the three 
agencies in their regulatory activities, and to make it as easy as possible 
for a consumer with a complaint to have the complaint acted upon by 
all three agencies, where appropriate. In order to accomplish this end, 
where not statutorily prohibited, the three agencies will share informa
tion between the agencies which may not be available to the public 
generally under the Public Information Act, Government Code, Chap
ter 552. Such information will be transmitted between agencies with 
the understanding [notation on the information] that it is considered 
confidential, is being furnished to the other agencies in furtherance of 
their joint responsibilities as state agencies in enforcing their respec
tive statutes, and that it may not be disseminated to others except as 
required. 

(b) Responsibilities of each agency in regulating prepaid fu
neral benefits [services and transactions]. 

(1) The Texas Funeral Service Commission is responsible 
for the following: 

(A) licensing funeral directors, embalmers, provisional 
funeral directors, provisional embalmers, crematory, and funeral estab
lishments. The TFSC may refuse to license a person or establishment 
which violates Finance Code, Chapter 154, under Occupations Code, 
§651.460(b)(3); 

(B)  taking  action  under Occupations Code, 
§651.460(b)(3) against any licensee violating Finance Code, Chapter 
154; and[, under Occupations Code, §651.460(b)(3)]; 

(C) ta king  action u nder Occupations Code, 
§651.460(b)(3) against any funeral director in charge, crematory 
owner, and/or funeral establishment owner for violations of Finance 
Code, Chapter 154, by persons directly or indirectly connected to 
the crematory or funeral establishment[, under Occupations Code, 
§651.460(b)(3)]. 

(2) The Texas Department of Banking is responsible for 
administering Finance Code, Chapter 154 and 7 Texas Administrative 
Code (TAC), Chapter 25, including, but not limited to, the following: 

(A) bringing enforcement actions against any person, 
including licensees of TFSC and TDI, who violate Finance Code, 
Chapter 154 and/or 7 TAC, Chapter 25; and 

(B) all other actions authorized by Chapter 154 and 7 
TAC, Chapter 25. 

[(A) issuing permits to sell prepaid funeral services or 
funeral merchandise pursuant to Finance Code, §154.103;] 

[(B) approving forms for sales contracts pursuant to Fi
nance Code, §154.151;] 

[(C) canceling or refusing to renew permits pursuant to 
Finance Code, §154.109; and providing notice of alleged violations to 
the attorney general of Texas and to sellers pursuant to Finance Code, 
§154.409 and §154.410;] 

[(D) approving the release or withdrawal of funds un
der certain circumstances or for certain purposes, pursuant to Finance 
Code, §154.261(b);] 

[(E) providing for reporting requirements and perform
ing examinations under Finance Code, §154.052 and §154.053; and] 

[(F) maintaining a guaranty fund with respect to prepaid 
funeral benefits owned by trusts, pursuant to Finance Code, §154.351.] 

(3) The Texas Department of Insurance is responsible for 
the following: 

(A) regulating [licensed] insurers that issue or propose 
to issue life insurance policies or annuity [insurance/annuity] contracts 
which may fund prepaid funeral contracts; 

(B) regulating any person [individuals/entities] that  
performs [perform] the acts of an insurance agent [agent(s)] as defined 
in the Insurance Code, Chapter 4001 [Article 21.02] and Insurance 
Code, Chapter 101; 

(C) regulating insurance policies and annuity [insur
ance/annuity] contracts that may fund prepaid funeral contracts; 

(D) regulating unfair trade practices relating to the in
surance policies and annuity [insurance/annuity] contracts that [which] 
may fund prepaid funeral contracts pursuant to the Insurance Code, 
Chapter 542 [Article 21.21]; 

(E) regulating unfair claims settlement practices by in
surance companies pursuant to the Insurance Code, Chapter 542 [Arti
cle 21.21-2]. 

(c) Procedures used by each agency in exchanging information 
with or referring complaint to one of the other agencies. 

(1) (No change.) 

(2) Referral of complaints for handling. When an agency 
receiving a complaint refers the complaint to another agency for han
dling, the receiving agency will contact the complainant in writing in
forming him or her of the referral, provide [and providing] contact in
formation to the reviewing agency, and encourage [encouraging] the  
complainant to recontact the receiving agency if she or he has any prob
lem with the reviewing agency’s processing of the complaint. 

[(3) Complaint procedures. The three agencies will work 
together to establish procedures to ensure complaints will be fully re
solved by the reviewing agency.] 

(d) Procedures to be used by each agency in investigating a 
complaint. 

(1) All agencies. 

(A) Each agency will develop [an] internal complaint 
procedures [manual] for violations relating to prepaid funeral benefits 
[services and/or transactions]. The procedures [manual] should at a 
minimum provide for: 

[(i) cross-checking the other two agencies’ list of li
censees against the investigating agency’s list;] 



[(ii) background checks on disciplinary proceedings 
and license eligibility, including background checks into the two other 
agencies’ complaints, disciplinary proceedings, and licensing process 
involving the same licensee if any, where not prohibited by law;] 

[(iii) outlining of relevant law for each agency 
which checkpoint steps to ensure all relevant information has been 
obtained from complainant and references to applicable legal provi
sions;] 

(i) [(iv)] identification of necessary data and docu
ments to be obtained from the complainant; and 
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(ii) [(v)] such other steps deemed necessary for the 
agency to perform an adequate and appropriate investigation. 

(B) Each agency may assist either of the other agencies 
with investigations relating to prepaid funeral benefits. 

[(B) Each agency will maintain its centralized com
plaint resolution process with a long-term goal of integrating the 
complaint resolution process, which includes the complaint tracking 
system, with the other agencies in the most effective, cost-efficient 
manner.] 

[(C) Within four months from the final adoption of the 
JMOU by rulemaking; the DOB, TFSC, and TDI will develop one or 
more complaint and referral forms that are substantially similar in con
tent and format to be used by each agency in processing complaints 
relating to prepaid funeral services and/or transactions.] 

[(D) Each reviewing agency will provide periodic, no 
less than quarterly, status reports on the complaint investigation to the 
reviewing agency or agencies. In addition, the reviewing agency will 
contact the complainant to inform him or her of the status of the inves
tigation.] 

[(E) Each agency will develop with the other agency, or 
other two agencies, a written plan for conducting joint investigations 
where appropriate which, at a minimum, establishes a case manager for 
the investigation, establishes the divisions of duties among the agen
cies, and establishes a time-line for completion of the investigation.] 

[(F) As soon as possible following the final adoption of 
the JMOU by rulemaking, the DOB, TFSC, and TDI will each en
sure its complaint resolution procedure is accessible to the public by 
reviewing its procedures, forms, brochures, and letters to determine 
what steps, if any, are needed to remedy problems of accessibility. The 
DOB, TFSC, and TDI will implement the needed steps as soon as pos
sible thereafter.] 

[(G) The TDI, DOB, and TFSC commit to a long-term 
goal with a five-year planning horizon to develop an efficient and cost-
effective way to ensure that the three agencies can readily exchange 
information and that there is effective and easy access by each of the 
three agencies to the information and data held by the other agencies 
relating to complaints and information regarding licensees in the pre
paid funeral services area.] 

(2) The Texas Funeral Service Commission. 

(A) Complaints received by the TFSC will be logged in 
and investigated as required under Occupations Code, Chapter 651. A 
complaint about violations of Chapter 154 and/or 7 TAC, Chapter 25, 
will be referred to the DOB. [The TFSC, in accordance with Occupa
tions Code, Chapter 651, will investigate violations of prepaid funeral 
services only if the investigation does not interfere with or duplicate an 
investigation conducted by the DOB.] 

(B) If disciplinary action against a licensee of the TFSC 
is found to be appropriate, the matter will be referred to the Administra
tor of Consumer Affairs & Compliance Division of TFSC. [The TFSC 
will, upon request, assist the DOB and/or the TDI with investigations.] 

(C) If the complaint involves a matter handled by either 
the DOB or TDI, as well as a violation of the TFSC statutes or regu
lations, it will be referred to the appropriate agency for further action. 
DOB will be primarily responsible for enforcing violations of Chapter 
154 or 7 TAC, Chapter 25. The agencies will coordinate their investi
gations to avoid duplication of effort. 

(D) In the event that the TFSC issues an order against 
a person or entity who also sells or provides prepaid funeral benefits 

or is a licensee under the jurisdiction of TDI, the TFSC will send the 
DOB and the TDI a copy of the order. 

(3) Texas Department of Banking. 

(A) (No change.) 

(B) If disciplinary action against a person who violated 
Finance Code, Chapter 154 or 7 TAC, Chapter 25 [DOB permittee] is  
appropriate, the matter will be referred to the agency’s legal staff. 

(C) If the complaint involves a matter handled by either 
the TDI or TFSC, as well as a violation of Finance Code, Chapter 154 
or 7 TAC, Chapter 25 [the DOB statutes or regulations], the DOB will 
coordinate [the investigation] with those [either or both of these] agen
cies[, as appropriate]. DOB will be primarily responsible for enforcing 
violations of Chapter 154 or 7 TAC, Chapter 25. [The DOB will, upon 
request, assist the TFSC and/or TDI with investigations.] 

(D) In the event that the DOB issues an order against a 
person or entity who is a licensee under the jurisdiction of the TFSC 
or the TDI, the DOB will send the TFSC and the TDI a copy of the or
der. [a licensee under the TFSC’s jurisdiction is found to have violated 
one or more provisions of Finance Code, Chapter 154, the DOB will 
inform the TFSC of the violation(s) in writing and provide documen
tation supporting the occurrence of the violation(s).] 

(4) Texas Department of Insurance. 

(A) Complaints received by the Consumer Protection 
Division [consumer services area] of TDI will be logged in and inves
tigated, except that if a complaint is solely about violations of Chapter 
154 and/or 7 TAC, Chapter 25, the complaint will be referred to the 
DOB. Other areas of TDI [the agency] can be called upon for assis
tance in the investigation of the complaint where appropriate. 

(B) If disciplinary or other regulatory action against a 
licensee of the TDI is found to be appropriate, the matter will be re
ferred to the Compliance Intake Unit of TDI. 

(C) If the complaint involves a matter handled by either 
the DOB  or  TFSC, as well as a  violation of the TDI statutes or regu
lations, it [the investigation] will be referred to the appropriate agency 
for further action. DOB will be primarily responsible for enforcing 
violations of Chapter 154 or 7 TAC, Chapter 25. The agencies will 
coordinate their investigations to avoid duplication of effort. [coordi
nated with either or both of those agencies.] 

(D) In the event that the Commissioner of Insurance is
sues an order against a person that also sells, funds or provides pre
paid funeral benefits, or is subject to the jurisdiction of the DOB or the 
TFSC, the TDI will send the DOB and the TFSC a copy of the order. 
[TDI will, upon request, assist the TFSC and/or DOB with investiga
tions.] 

(e) Actions the agencies regard as deceptive trade practices. 

(1) The TFSC, the DOB, and the TDI regard as deceptive 
trade practices those actions found under [the Texas] Business and 
Commerce Code, §17.46. 

(2) With respect to trade practices within the business of 
insurance, the TDI regards as deceptive trade practices those actions 
found under [the] Insurance Code, Chapter 541, [Article 21.21, and] 
other chapters [articles] of the Code and the regulations promulgated 
by the TDI thereunder. 

(f) Information the agencies will provide consumers and when 
that information is to be provided. 

(1) TFSC, DOB, and TDI will continue to provide con
sumers with the brochure entitled "Facts About Funerals" developed 
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by TFSC (in Spanish and in English). DOB will continue to provide 
consumers with information on its website in accordance with Finance 
Code, §154.132, including the informational brochure developed in ac
cordance with Finance Code, §154.131. [As soon as possible after the 
final adoption of the JMOU by rulemaking, the agencies will update the 
brochure to provide information about insolvency, the guaranty funds, 
and consumer complaints, and make the brochure accessible under the 
terms of the Americans with Disabilities Act. The agencies will pro
vide other relevant consumer brochures to each other.] 

(2) DOB, TDI, and TFSC will maintain their toll-free num
bers. [TDI will maintain its toll-free number, and TFSC and DOB 
will each work towards consumer access via a toll-free number. Each 
agency will include its toll-free number as a prepaid funeral consumer 
protection resource in the respective agencies’ consumer information 
materials. DOB, TFSC, and TDI will routinely inform consumers of 
options within the agency’s knowledge available to them to resolve the 
complaint.] 

(3) TFSC, DOB, and TDI, as state agencies, are subject to 
the Public Information Act, [Texas] Government Code, Chapter 552. 
Upon written request, the three agencies will provide consumers with 
public information which is not exempt from disclosure under that Act. 
As noted in the preamble to this JMOU, the agencies may, where not 
statutorily prohibited, exchange information necessary to fulfill their 
statutory responsibilities among each other, without making such in
formation public information under the Public Information Act. 

(g) Administrative penalties each agency imposes for viola
tions. 

[(1) All agencies.] 

[(A) DOB, TDI, and TFSC will create a working group 
to develop recommendations concerning the three agencies working to
gether on enforcement actions using the resources of the attorney gen
eral and/or prosecutorial or investigative agencies, where appropriate.] 

[(B) DOB, TDI, and TFSC will refer deceptive trade 
practices and other such violations to the Federal Trade Commission 
and/or the attorney general whenever appropriate.] 

(1) [(2)] Texas Funeral Service Commission. The TFSC 
may impose an administrative penalty, issue a reprimand, or revoke, 
suspend, or place on probation any licensee who violates Finance Code, 
Chapter 154. TFSC administrative penalties vary based on the viola
tion; TFSC sanctions are imposed under Occupations Code, Chapter 
651. [The recommended range of administrative penalty for a violation 
is $1,000 to $5,000 for each violation of Finance Code, Chapter 154, by 
a person directly or indirectly connected to the funeral establishment, 
under 22 TAC §201.11(2)(D)(vi) (relating to Disciplinary Guidelines).] 

(2) Texas Department of Banking. DOB administrative 
penalties vary based on the violation; DOB sanctions are imposed 
under Finance Code, Chapter 154. 

[(3) Texas Department of Banking. The DOB may impose 
the following administrative penalties:] 

[(A) cancel a permit or refuse to renew a permit pur
suant to Finance Code, §154.109;] 

[(B) seize prepaid funeral funds and records of a prior 
permit holder pursuant to Finance Code, §154.412.] 

(3) [(4)] Texas  Department of Insurance. TDI administra
tive penalties vary based on the violation; TDI sanctions are imposed 
under [the] Insurance Code, Chapter 82 [Article 1.10]. 

[(h) Meetings for developing cooperative efforts in regula
tion.] 

[(1) DOB and TDI will develop an insolvency alert among 
themselves to minimize the drain of trust funds and premiums con
sistent with their respective statutory provisions. They will also clar
ify each agency’s responsibility to access the respective guaranty fund 
vis-a-vis the other agency.] 

[(2) DOB, TDI, and TFSC will develop methods to coor
dinate the efforts of the agencies to articulate the funeral providers’ 
responsibility in the event of seller and/or insurance company insol
vency.] 

[(3) Each agency should seek input from the other agencies 
on any proposed agency regulations relating to prepaid funeral services 
and/or transactions; and, where appropriate, legislative recommenda
tions concerning prepaid funeral services and/or transactions.] 

[(4) The three agencies will provide lists of their key con
tact personnel and their telephone numbers to each other.] 

[(5) In order to better accomplish the exchange of informa
tion and coordination of regulation described in this memorandum of 
understanding, the appropriate staff of the TFSC, DOB, and TDI shall 
meet, at a minimum, once a year to discuss matters of mutual regula
tory concern and share updates of the regulations promulgated by the 
respective agencies.] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102225 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 19, 2011 
For further information, please call: (512) 475-1300 

CHAPTER 33. MONEY SERVICES 
BUSINESSES 
7 TAC §33.13 

The Finance Commission of Texas (the commission), on behalf 
of the Texas Department of Banking (the department), proposes 
to amend §33.13, concerning new money services businesses 
license applications. The amended rule is proposed to make 
processing of new license applications more efficient. 

Under Finance Code §151.203(a)(3), the Banking Commis-
sioner may require that an application include additional 
information or documentation not mentioned in the statute, for 
the purpose of determining whether the applicant qualifies for 
a license. Pursuant to that authority, the Department has long 
required an investigative background report, prepared by an 
acceptable search firm, for any principal, control shareholder, 
or responsible individual of an applicant, who does not or 
has not resided in the U.S. for at least seven years. Finance 
Code §151.202 sets out qualifications required to obtain a 
money services business license. These qualifications include 
demonstrating that the financial responsibility and condition, 
financial and business experience, competence, character, 
and general fitness of each principal of, person in control of, 
principal of a person in control of, and proposed responsible 
individual of the applicant is satisfactory to the Commissioner. 
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This section also provides standards regarding the criminal 
backgrounds of persons associated with the applicant. As part 
of the Department’s application process, background checks 
are performed on applicants to determine if required qualifica-
tions have been met. For individuals who have long resided in 
the U.S., a number of background resources are available to 
the Department. However, for individuals who reside outside 
the U.S. or who have resided here for a short time, sources of 
background information are more limited. 

Amended §33.13 would clarify for the benefit of applicants that 
the Department will not begin processing an application without 
these required search firm reports. This clarity would also elim-
inate delays in the processing of applications that often occur 
when the Department must wait for reports that applicants ne-
glect to file with the application. 

Stephanie Newberg, Deputy Commissioner, Texas Department 
of Banking, has determined that for  the  first five-year period the 
proposed rule is in effect,  there will be no  fiscal implications for 
state government or for local government as a result of enforcing 
or administering the rule. 

Ms. Newberg also has determined that, for each year of the first 
five years the rule as proposed is in effect, the public benefit 
anticipated as a result of enforcing the rule is clearer notice to 
applicants as to the required application materials, and more ef-
ficient processing of applications by the Department. 

For each year of the first five years that the rule will be in effect, 
there will be no economic costs to persons required to comply 
with the rule as proposed. The background reports required by 
the amendment are already required as part of the application 
process. 

There will be no adverse economic effect on small businesses or 
micro-businesses. There will be no difference in the  cost  of  com-
pliance for small businesses as compared to large businesses. 

To be considered, comments on the proposed amended section 
must be submitted no later than 5:00 p.m. on August 1, 2011. 
Comments should be addressed to General Counsel, Texas De-
partment of Banking, Legal Division, 2601 North Lamar Boule-
vard, Suite 300, Austin, Texas 78705-4294. Comments may also 
be submitted by email to legal@dob.texas.gov. 

The amendments are proposed under Finance Code §151.102, 
which authorizes the commission to adopt rules to admin-
ister and enforce Chapter 151, and under Finance Code 
§151.203(a)(3) which authorizes the Banking Commissioner to 
specify requirements for the application of a new license. 

Finance Code §151.203 and §151.204 are affected by the pro-
posed amended section. 

§33.13. How Do I Obtain a New License? 

(a) - (c) (No change.) 

(d) What is required for the department to begin processing 
my application? 

(1) Your application must provide and be accompanied by 
the following at the time you submit the application to the department: 

(A) (No change.) 

(B) an application fee, in the amount established by 
commission rule, in the form of a check payable to the Texas Depart
ment of Banking; [and] 

(C) all required search firm reports; and 

(D) [(C)] if you are applying for a money transmission 
license: 

(i) security in the amount of at least $300,000 that 
complies with Finance Code, §151.308, and an undertaking to increase 
the amount of the security if additional security is required under that 
section; and 

(ii) an audited financial statement demonstrating 
that you satisfy the minimum net worth requirement established by 
Finance Code, §151.307(a), and that, if the license is issued, you are 
li

] if you are applying for a currency exchange 
license: 

(i) security in the amount of $2,500 that complies 
with Finance Code, §151.308; and 

(ii) a financial statement demonstrating your sol
vency. 

(2) The department may refuse to process and may return 
to you an application submitted without all the items identified in para
graph (1) of this 

kely to maintain the required minimum; or 

(E) [(D)

subsection [section]. If you submit your application 
fee, but fail to include one or more of the other items identified in 
paragraph (1), the department will return or refund the fee or, if you 
promptly submit an application that includes the missing items, apply 
the fee to your subsequent application. 

(e) - (j) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102226 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Proposed date of adoption: August 19, 2011 
For further information, please call: (512) 475-1300 

PART 5. OFFICE OF CONSUMER 
CREDIT COMMISSIONER 

CHAPTER 84. MOTOR VEHICLE 
INSTALLMENT SALES 
SUBCHAPTER A. GENERAL PROVISIONS 
7 TAC §84.102 

The Finance Commission of Texas (commission) proposes 
amendments to 7 TAC §84.102, concerning Definitions, 
§84.202, concerning Default Charge, and §84.602, concerning 
Filing of New Application, relating to the regulation of motor 
vehicle retail installment sales. 

In general, the purpose of the amendments is to implement 
changes resulting from the enactment of House Bill (HB) 2559 
by the 82nd Texas Legislature. The proposed amendments 
remove unnecessary language concerning commercial vehicles 
that will be contained in new Texas Finance Code, Chapter 353, 
and add clarifying language reflecting the applicability of the 
licensing requirements to commercial vehicle dealers. 
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Texas Finance Code, Chapter 348 currently encompasses retail 
installment transactions involving both consumer and commer-
cial vehicles. Over time, certain provisions have been added 
that apply to only consumer vehicles, others that apply to solely 
commercial vehicles, and many that apply to both. Additionally, 
exceptions have often been included within generally applicable 
provisions to exempt one type of vehicle or the other. 

HB 2559, which has been signed by the governor, eases the 
ability of licensees to comply with the laws related to commercial 
vehicle retail installment transactions by placing them into new 
Chapter 353. The new chapter does not change any substantive 
requirements currently applicable to commercial vehicles, as a 
retail installment contract for a commercial vehicle executed to-
day must comply with the same rates, charges, and other legal 
standards as a contract completed after HB 2559 is effective. In 
other words, HB 2559 can be characterized as a relocation of 
Chapter 348 provisions regarding commercial motor vehicle in-
stallment sales into Chapter 353. In addition, the new statute 
also contains applicable commercial vehicle rule concepts and 
language from the current regulations under 7 TAC Chapter 84. 
The proposed amendments mirror these statutory changes. 

The proposed amendments to §84.102 update a statutory refer-
ence and remove unnecessary fees concerning commercial ve-
hicles. In §84.102(3), the definition of commercial vehicle is be-
ing revised to reference its new location under HB 2559: Texas 
Finance Code, §353.001. The language concerning the acqui-
sition fee for a heavy commercial vehicle is proposed for dele-
tion from §84.102(15), the definition for scheduled installment 
earnings method. Likewise, in the sum of the periodic balances 
method (Rule of 78s) defined in §84.102(19)(A), the heavy com-
mercial vehicle acquisition fee will be removed. Additionally, the 
alternative calculation for heavy commercial vehicles under cur-
rent §84.102(19)(B) is proposed for deletion, with the relettering 
of the remaining subparagraphs. 

The proposed amendments to §84.202 serve to remove the de-
fault periods used for commercial vehicles. In §84.202(f), cur-
rent paragraph (2) regarding heavy commercial vehicles will be 
deleted. With the elimination of current §84.202(f)(2), the re-
maining language under paragraph (1) will be contained in re-
vised subsection (f), with the removal of the unnecessary tagline. 

Section 84.602, which outlines the requirements for filing new li-
cense applications, has been revised to reflect the applicability 
of the licensing requirements of 7 TAC Chapter 84, Subchapter F 
to both Chapter 348 and 353 of the Texas Finance Code. Refer-
ences to Chapter 353 have been added to the first sentence and 
to §84.602(1)(B). While the new statute in Chapter 353 contains 
its own licensing provisions, they are identical in substance to 
those contained in Chapter 348. The agency believes that these 
amendments provide the most efficient update to the agency’s 
rules so that commercial vehicle dealers may utilize the Sub-
chapter F licensing provisions to obtain a Chapter 353 license. 

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the amendments are in 
effect,  there will be no  fiscal implications for state or local gov-
ernment as a result of administering the amendments. 

For each year of the first five years the amendments are in ef-
fect, Commissioner Pettijohn has also determined that the public 
benefit anticipated as a result of the proposed amendments will 
be that the commission’s rules will implement recent legislative 
concepts in order to provide greater clarity, will be more easily 

understood by licensees required to comply with the rules, and 
will be more easily enforced. 

There is no anticipated cost to persons who are required to 
comply with the amendments as proposed. There is no antic-
ipated adverse economic effect on small or micro businesses. 
There will be no effect on individuals required to comply with 
the amendments as proposed. 

Comments on the proposed amendments may be submitted  
in writing to Laurie Hobbs, Assistant General Counsel, Of-
fice of Consumer Credit Commissioner, 2601 North Lamar 
Boulevard, Austin, Texas 78705-4207 or by email to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written 
comment must be received on or before the 31st day after the 
date the proposal is published in the Texas Register. At the 
conclusion of the 31st day after the proposal is published in the 
Texas Register, no further written comments will be considered 
or accepted by the commission. 

The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. Texas Finance 
Code, §348.513 grants the commission the authority to adopt 
rules to enforce the motor vehicle installment sales chapter. 
Additionally, Texas Finance Code, §353.513, as enacted by 
HB 2559 (Acts 2011, 82nd Leg.), grants the commission the 
authority to adopt rules to enforce the commercial motor vehicle 
installment sales chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 348 and new 
Chapter 353 (Acts 2011, 82nd Leg.). 

§84.102. Definitions. 

The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise: 

(1) - (2) (No change.) 

(3) Commercial vehicle--A motor vehicle that is not used 
primarily for personal, family, or household use and has the same mean
ing as defined by Texas Finance Code, §353.001 [§348.001(a-1)]. 

(4) - (14) (No change.) 

(15) Scheduled installment earnings method--The sched
uled installment earnings method is a method to compute the finance 
charge by applying a daily rate to the unpaid principal balance as if 
each payment will be made on its scheduled installment date. A pay
ment received before or after the due date does not affect the amount 
of the scheduled reduction in the unpaid principal balance. Under this 
method, a finance charge refund is calculated by deducting the earned 
finance charges from the  total  finance charges. If prepayment in full 
or demand for payment in full occurs between payment due dates, a 
daily rate equal to 1/365th of the annual rate is multiplied by the unpaid 
principal balance. The result is then multiplied by the actual number of 
days from the date of the previous scheduled installment through the 
date of prepayment or demand for payment in full to determine earned 
finance charges for the abbreviated period. In addition to the earned 
finance charges calculated in this paragraph, the creditor may also earn 
[a $150 acquisition fee for a heavy commercial vehicle, or] a $25 acqui
sition fee [for other vehicles,] so long as the total of the earned finance 
charges and the acquisition fee do not exceed the finance charge dis
closed in the contract. The creditor is not required to refund unearned 
finance charges if the refund is less than $1.00. The scheduled install
ment earnings method may be used with either an irregular payment 
contract or a regular payment contract. The computation of finance 
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♦ ♦ ♦ 

charges must comply with the U.S. rule as defined in Appendix J of 12 
C.F.R. Part 226 (Regulation Z). 

(16) - (18) (No change.) 

(19) Sum of the periodic balances method (Rule of 78s). 

(A) Under this method, the finance charge refund is cal
culated as follows: 

(i) Subtract an acquisition fee not greater than [$150 
for a heavy commercial vehicle, or] $25 [for other vehicles,] from the 
total finance charge. 

(ii) Multiply the amount computed in clause (i) of 
this subparagraph by the refund percentage computed below. The result 
is the finance charge refund. 

(iii) Compute the refund percentage by: 

(I) Computing the sum of the unpaid monthly 
balances under the contract’s schedule of payments beginning: 

(-a-) On the first day, after the date of the pre
payment or demand for payment in full; that is, the date of a month 
that corresponds to the date of the month that the first installment is 
due under the contract; or 

(-b-) If the prepayment or demand for pay
ment in full is made before the first installment date under the contract, 
one month after the date of the second scheduled payment of the con
tract occurring after the prepayment or demand; 

(II) Dividing the result in subclause (I) of this 
clause by the sum of all of the monthly balances under the contract’s 
schedule of payments. 

[(B) As an alternative for heavy commercial vehicles, 
as defined in the Texas Finance Code, the sum of the periodic balances 
method may be computed as follows:] 

[(i) Multiply the total finance charge by a refund per
centage determined as follows:] 

[(I) Compute the sum of the unpaid monthly bal
ances under the contract’s schedule of payments beginning:] 

[(-a-) On the first day, after the date of the pre
payment or demand for payment in full; that is, the date of a month that 
corresponds to the date of the month that the first installment is due un
der the contract; or] 

[(-b-) If the prepayment or demand for pay
ment in full is made before the first installment date under the contract, 
one month after the date of the second scheduled payment of the con
tract occurring after the prepayment or demand;] 

[(II) Divide the result in subclause (I) of this 
clause by the sum of all of the monthly balances under the contract’s 
schedule of payments.] 

[(ii) From the result derived in clause (i) of this sub

] The  creditor is not required to give a finance 
charge refund if it would be less than $1.00. 

paragraph, deduct an acquisition fee not to exceed $150.] 

(B) [(C)

(C) [(D)] The sum of the periodic balances method may 
not be used with an irregular payment contract. 

(20) - (22) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 

TRD-201102216 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-7621 

♦ ♦ ♦ 
SUBCHAPTER B. RETAIL INSTALLMENT 
CONTRACT 
7 TAC §84.202 

The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. Texas Finance 
Code, §348.513 grants the commission the authority to adopt 
rules to enforce the motor vehicle installment sales chapter. 
Additionally, Texas Finance Code, §353.513, as enacted by 
HB 2559 (Acts 2011, 82nd Leg.), grants the commission the 
authority to adopt rules to enforce the commercial motor vehicle 
installment sales chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 348 and new 
Chapter 353 (Acts 2011, 82nd Leg.). 

§84.202. Default Charge. 
(a) - (e) (No change.) 

(f) Default period. 

[(1)] [Ordinary vehicles and non-heavy commercial vehi
cles.] A default charge may not be assessed until after the 15th day 
after the installment due date. For example, if the installment due date 
is the 1st of the month, a default charge may not be assessed until the 
17th of the month. 

[(2) Heavy commercial vehicles. A default charge may not 
be assessed until after the 10th day after the installment due date. For 
example, if the installment due date is the 1st of the month, a default 
charge may not be assessed until the 12th of the month.] 

(g) - (i) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102217 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-7621 

SUBCHAPTER F. LICENSING 
7 TAC §84.602 

The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. Texas Finance 
Code, §348.513 grants the commission the authority to adopt 
rules to enforce the motor vehicle installment sales chapter. 
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♦ ♦ ♦ 

Additionally, Texas Finance Code, §353.513, as enacted by 
HB 2559 (Acts 2011, 82nd Leg.), grants the commission the 
authority to adopt rules to enforce the commercial motor vehicle 
installment sales chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 348 and new 
Chapter 353 (Acts 2011, 82nd Leg.). 

§84.602. Filing of New Application. 
An application for issuance of a new motor vehicle sales finance license 
issued under Texas Finance Code, Chapter 348 or 353 must be submit
ted in a format prescribed by the commissioner at the date of filing and 
in accordance with the commissioner’s instructions. The commissioner 
may accept the use of prescribed alternative formats in order to accept 
approved electronic submissions. Appropriate fees must be filed with 
the application, and the application must include the following: 

(1) Required application information. All questions must 
be answered. 

(A) (No change.) 

(B) List of Registered Offices for a Motor Vehicle Sales 
Finance License. Each additional location, other than the licensed lo
cation shown on the Application for Motor Vehicle Sales Finance Li
cense, must be listed. The applicant should provide the assumed name 
(DBA), physical address, telephone number, and the person responsi
ble for day-to-day operations for each registered office. A registered 
office is required for any additional assumed name that the licensee 
uses at a single location to engage in a Texas Finance Code, Chapter 
348 or 353 transaction. 

(C) - (L) (No change.) 

(2) - (3) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 17,  2011.  

TRD-201102218 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-7621 

SUBCHAPTER C. INSURANCE AND DEBT 
CANCELLATION AGREEMENTS 
7 TAC §§84.301, 84.302, 84.308 

The Finance Commission of Texas (commission) proposes 
amendments to 7 TAC §84.301, concerning Definitions, 
§84.302, concerning Authorized Credit Insurance and Debt 
Cancellation Agreements, and §84.308, concerning Debt Can-
cellation Agreements for Total Loss or Theft of Ordinary Vehicle, 
offered in connection with motor vehicle retail installment sales 
contracts. 

The purpose of these amendments to 7 TAC Chapter 84 is to 
implement recent legislation enacted by the 82nd Texas Legis-
lature affecting the regulation of motor vehicle retail installment 
sales, including the following bills: House Bill (HB) 2931 (debt 
cancellation agreements) and HB 2559 (commercial vehicles). 

The following paragraphs provide a general introduction regard-
ing each legislative bill, followed by a general purpose paragraph 
for the proposed amendments stemming from each bill. Individ-
ual purpose paragraphs for each particular amended provision 
will then provide references to the bill requiring changes to that 
provision, along with additional detail as necessary. 

The 2009 Texas Legislature authorized debt cancellation agree-
ments for motor vehicle installment sales. A debt cancellation 
agreement is an agreement that the holder of the contract will 
cancel the remaining amount owed on the contract if the  ve-
hicle is stolen or totaled. Some debt cancellation agreements 
require that the buyer maintain insurance on the vehicle. For 
these agreements, if the vehicle is stolen or totaled, the holder 
will cancel only the difference between the insurance coverage 
on the vehicle and the remaining amount owed. Debt cancella-
tion agreements are not considered to be insurance. 

In 2010, the commission adopted rules detailing the provisions 
that may be included in a debt cancellation agreement as well 
as provisions regarding reasonable fees. Currently, the rules 
authorize three models: one in which insurance is required, and 
two in which it is not required. 

House Bill (HB) 2931, as enacted by the 82nd Texas Legislature, 
provides a new statutory framework for debt cancellation agree-
ments that require insurance. The bill also requires the agency to 
approve or disapprove debt cancellation agreement forms within 
45 days after they are submitted to the agency. HB 2931 does 
not affect debt cancellation agreements where the buyer is not 
required to obtain insurance. These agreements still have to 
comply with the rules adopted by the commission in 2010. 

Turning to the amendments relating to commercial vehicles, 
Texas Finance Code, Chapter 348 currently encompasses retail 
installment transactions involving both consumer and commer-
cial vehicles. Over time, certain provisions have been added 
that apply to only consumer vehicles, others that apply to solely 
commercial vehicles, and many that apply to both. Additionally, 
exceptions have often been included within generally applicable 
provisions to exempt one type of vehicle or the other. 

HB 2559, enacted by the 82nd Texas Legislature and signed 
by the Governor, eases the ability of licensees to comply with 
the laws related to commercial vehicle retail installment trans-
actions by placing them into new Chapter 353 of the Texas Fi-
nance Code. The new chapter does not change any substantive 
requirements currently applicable to commercial vehicles, as a 
retail installment contract for a commercial vehicle executed to-
day must comply with the same rates, charges, and other legal 
standards as a contract completed after HB 2559 is effective. In 
other words, HB 2559 can be characterized as a relocation of 
Chapter 348 provisions regarding commercial motor vehicle in-
stallment sales into Chapter 353. In addition, the new statute 
also contains applicable commercial vehicle rule concepts and 
language from the current regulations under 7 TAC Chapter 84. 

In general, the purpose of the amendments to 7 TAC Chapter 
84 implementing HB 2931 is to remove the current provisions 
on the debt cancellation model in which insurance is required, 
as this type of debt cancellation agreement is now covered by 
the statutory provisions found in Texas Finance Code, Chapter 
348, Subchapter G. The general purpose of the amendments 
implementing HB 2559 is to remove unnecessary references to 
commercial vehicles from §84.301 and §84.302 as they are no 
longer needed. 
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In §84.301, the definition of debt cancellation agreement for total 
loss or theft of motor vehicle, subsection (c)(2) regarding com-
mercial vehicles is proposed for deletion as it is no longer neces-
sary under HB 2559. The remaining language will remain under 
subsection (c) with the elimination of the ordinary vehicles tagline 
and paragraph (1) designation. 

Subsection (g) of §84.301 contains the first of several dele-
tions related to the current debt cancellation model under 
§84.308 that requires insurance. To implement HB 2931, cur-
rent §84.301(g)(1) under the definition of total loss or theft is 
proposed for deletion. As a result, the remaining paragraphs 
will be renumbered accordingly. In addition, internal references 
to paragraphs within §84.308 that are also being renumbered 
(as explained later in this preamble) are being updated to 
correspond with the proposed new designations. 

As with §84.301(c)(2), §84.302(g)(2) regarding authorized insur-
ance and surplus lines insurance companies is also proposed 
for deletion to remove the unnecessary reference to commer-
cial vehicles as per HB 2559. With the elimination of current 
§84.302(g)(2), the remaining language under paragraph (1) will 
be contained in revised subsection (g), with the removal of the 
unnecessary tagline. The proposed deletion of subsection (h)(2) 
under debt cancellation agreements follows the same pattern, 
with similar technical corrections. 

Subsection (h) of §84.302 also includes revisions implementing 
HB 2931. The second sentence of current subsection (h)(1) has 
been revised and reorganized. The language regarding compli-
ance and citing Texas Finance Code, §348.124 and §84.308 has 
been relocated, with the revisions providing proposed new para-
graphs (1) and (2), listing the applicable statutory and accom-
panying rule authorization for debt cancellation agreements not 
requiring insurance, and the new statutory reference for those 
requiring insurance under new Subchapter G of Chapter 348. 
Thus, the proposed new language reads as follows: "A debt can-
cellation agreement may be offered in connection with a Chap-
ter 348 motor vehicle retail installment sales transaction and in-
cluded as a term of, or modification to, the retail installment sales 
contract if the debt cancellation agreement is written in compli-
ance with: (1) Texas Finance Code, §348.124 and §84.308 of 
this title; or (2) Texas Finance Code, Chapter 348, Subchapter 
G." Additionally, the remaining sentence of current §84.302(h)(1) 
has been deleted as unnecessary. 

The first change to §84.308 concerns the title of the section. As 
the rule no longer covers all "Debt Cancellation Agreements for 
Total Loss or Theft of Ordinary Vehicle," that title will be deleted 
and replaced with the following: "Debt Cancellation Agreements 
Not Requiring Insurance." Furthermore, a scope provision has 
been added to subsection (a), stating: "This section applies only 
to debt cancellation agreements that do not require insurance 
coverage. This section does not apply to a debt cancellation 
agreement under Subchapter G of Chapter 348." 

Continuing the implementation of HB 2931, §84.308(c)(1) is pro-
posed for deletion, which results in the removal of the list of au-
thorized provisions for debt cancellation agreements requiring 
insurance. The remaining paragraphs of subsection (c) have 
been renumbered accordingly. Additionally, technical correc-
tions have been made to the introductory sentence of §84.308(c) 
in order to reference the remaining two debt cancellation models 
in the rule not requiring insurance, as opposed to three models. 

As with subsection (c), subsection (e)(1) of §84.308 regarding 
fees will be deleted, along with its accompanying figure. As a 

result, the remaining paragraphs of §84.308(e) have been ap-
propriately renumbered. Additional technical corrections involv-
ing the renumbering of internal references are found in current 
§84.308(c)(3)(G), (e)(2), and (3). The corresponding figures in 
current §84.308(e)(2) and (3) will also be renumbered to corre-
spond with their proposed new designations. 

In §84.308(h) regarding the calculation of the amount to be can-
celled, paragraph (1) will be deleted to complete the elimination 
of the insurance model from the rule. Consequently, the remain-
ing subparagraphs of subsection (h) have been renumbered. 

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the amendments are in 
effect, there will be no fiscal implications for state or local gov-
ernment as a result of administering the rules as amended. 

For each year of the first five years the amendments are in ef-
fect, Commissioner Pettijohn has also determined that the pub-
lic benefit anticipated as a result of the proposal will be that the 
commission’s rules will implement recent legislative concepts in 
order to provide greater clarity. This greater clarity will bring in-
creased stability in the industry by providing uniform parameters 
and standards which can have the effect of lowering the cost 
of credit. Additional public benefits resulting from the proposed 
amendments are that the commission’s rules will be more easily 
understood by licensees required to comply with the rules, and 
that the rules will be more easily enforced. 

Licensees continue to have the option of not offering debt cancel-
lation agreements (either with or without the insurance require-
ment under HB 2931), in which case, there will be no fiscal impli-
cations for those licensees. For licensees who decide to provide 
debt cancellation agreements in connection with their motor ve-
hicle retail installment sales contracts, the fees charged in con-
junction with the debt cancellation agreements are anticipated to 
cover the costs associated with changing the agreements to fulfill 
the requirements of HB 2931. However, licensees do have the 
option to add other provisions to their agreements not described 
by the revised statute. The agency cannot predict the poten-
tial costs of these additional provisions (e.g., research, drafting). 
Thus, due to the fees that licensees may charge offsetting the 
costs of the debt cancellation agreements, a minimal or neutral 
cost will result to persons who are required to comply with the 
proposal. There will be no effect on individuals required to com-
ply with the amendments as proposed. 

The agency is not aware of any adverse economic effect on 
small or micro-businesses resulting from this proposal. But in 
order to obtain more complete information concerning the eco-
nomic effect of these amendments, the agency invites comments 
from interested stakeholders and the public on any economic im-
pacts on small businesses, as well as any alternative methods of 
achieving the purpose of the proposal while minimizing adverse 
impacts on small businesses. 

Comments on the proposed amendments may be submitted 
in writing to Laurie Hobbs, Assistant General Counsel, Of-
fice of Consumer Credit Commissioner, 2601 North Lamar 
Boulevard, Austin, Texas 78705-4207 or by email to lau-
rie.hobbs@occc.state.tx.us. To be considered, a written 
comment must be received on or before the 31st day after the 
date the proposal is published in the Texas Register. At the 
conclusion of the 31st day after the proposal is published in the 
Texas Register, no further written comments will be considered 
or accepted by the commission. 
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The amendments are proposed under Texas Finance Code, 
§11.304, which authorizes the commission to adopt rules to 
enforce Title 4 of the Texas Finance Code. The amendments 
are also proposed under Texas Finance Code, §348.513, which 
grants the commission the authority to adopt rules to enforce 
the motor vehicle installment sales chapter. Additionally, the 
amendments removing language regarding debt cancellation 
agreements requiring insurance are proposed under Texas 
Finance Code, Chapter 348, Subchapter G, Certain Debt 
Cancellation Agreements, as enacted by HB 2931 (Acts 2011, 
82nd Leg.). Also, Texas Finance Code, §353.513, as enacted 
by HB 2559 (Acts 2011, 82nd Leg.), grants the commission the 
authority to adopt rules to enforce the commercial motor vehicle 
installment sales chapter. 

The statutory provisions affected by the proposed amendments 
are contained in Texas Finance Code, Chapter 348 and new 
Chapter 353 (Acts 2011, 82nd Leg.). 

§84.301. Definitions. 

(a) Debt Cancellation Agreement for Death of Retail Buyer
-The agreement between the retail buyer and the retail seller or the 
holder of a retail installment sales contract in which a holder agrees to 
waive all or part of the amount owed under the retail installment sales 
contract in the event of the death of the retail buyer. The fee amount of 
the debt cancellation agreement may be paid to the retail seller, holder, 
or any other party designated by the retail seller or holder. 

(b) Debt Cancellation Agreement for Disability of Retail 
Buyer--The agreement between the retail buyer and the retail seller or 
the holder of a retail installment sales contract in which a holder agrees 
to waive one or more payments owed under the retail installment 
sales contract in the event of the disability of the retail buyer. The 
fee amount of the debt cancellation agreement may be paid to the 
retail seller, holder, or any other party designated by the retail seller 
or holder. 

(c) Debt Cancellation Agreement for Total Loss or Theft of 
Motor Vehicle. 

[(1)] [Ordinary vehicles.] For a retail installment sales 
transaction involving an ordinary vehicle, a debt cancellation agree
ment for total loss or theft of a motor vehicle is a retail installment 
sales contract term or a contractual arrangement modifying a retail 
installment sales contract term under which a retail seller or holder 
agrees to cancel all or part of an obligation of the retail buyer to repay 
an extension of credit from the retail seller or holder on the occurrence 
of the total loss or theft of the motor vehicle that is the subject of the 
retail installment sales contract but does not include an offer to pay a 
specified amount on the total loss or theft of the motor vehicle. The 
fee amount of the debt cancellation agreement may be paid to the 
retail seller, holder, or any other party designated by the retail seller 
or holder. 

[(2) Commercial vehicles. For a retail installment sales 
transaction involving a commercial vehicle, a debt cancellation agree
ment for total loss or theft of a motor vehicle is a retail installment 
sales contract provision or agreement under which a holder agrees to 
waive all or part of the difference between the amount owed under a 
retail installment sales contract and the amount paid under a physical 
damage insurance policy maintained by the retail buyer or its assign in 
the event the motor vehicle is a total loss. The fee amount of the debt 
cancellation agreement may be paid to the retail seller, holder, or any 
other party designated by the retail seller or holder.] 

(d) Prepaid Maintenance Agreement--A maintenance agree
ment as defined in Texas Occupations Code, §1304.004. 

(e) Primary Insurance Carrier--The retail buyer’s physical 
damage insurance company or a liability insurance policy of a person 
that has caused a total loss to the motor vehicle. 

(f) Service Contract--A service contract as defined in Texas  
Occupations Code, §1304.003. Pursuant to Texas Occupations Code, 
§1304.004, a prepaid maintenance agreement is a type of service con
tract. 

(g) Total Loss or Theft for Debt Cancellation Agreement for 
Total Loss or Theft of an Ordinary Vehicle. 

[(1) Insurance coverage part of retail buyer’s responsibility 
to holder. Under §84.308(e)(1) of this title (relating to Debt Cancella
tion Agreements for Total Loss or Theft of Ordinary Vehicle), a total 
loss or theft of a covered motor vehicle will be determined by the retail 
buyer’s physical damage insurer, or other responsible party’s liability 
insurer. If there is no primary insurance, the holder will make the de
termination of total loss based on a value established from a recognized 
retail value guide.] 

(1) [(2)] Holder bears complete responsibility for cancel
ing the debt. Under §84.308(e)(1) [§84.308(e)(2)] of this title (relat
ing to Debt Cancellation Agreements Not Requiring Insurance), a  to
tal loss means direct or accidental physical damage loss of or damage 
to the motor vehicle subject to the debt cancellation agreement which 
results in a determination by the holder of the retail installment sales 
contract that the total cost of the repair is greater than or equal to the re
tail value of the motor vehicle. The value of the motor vehicle subject 
to the debt cancellation agreement must be determined by an estab
lished retail value guide as of the date immediately prior to loss. Under 
§84.308(e)(1) [§84.308(e)(2)] of this title, theft means the motor vehi
cle subject to the debt cancellation agreement is stolen and deemed to 
be not recoverable. 

(2) [(3)] Debt cancellation agreement for total loss or theft 
of used ordinary vehicle with a cash price of $15,000 or less in which 
the retail seller does not assign the retail installment sales contract to 
any party other than a related finance company as defined by Texas  Tax  
Code, §152.0475(a), and in which the retail seller bears complete re
sponsibility for canceling the debt after total loss or theft whether the 
retail buyer elects to obtain property insurance. Under §84.308(e)(2) 
[§84.308(e)(3)] of this title, a total loss means direct or accidental phys
ical damage loss of or damage to the motor vehicle subject to the debt 
cancellation agreement which results in a determination by the holder 
of the retail installment sales contract that the total cost of the repair is 
greater than or equal to the retail value of the motor vehicle. The value 
of the motor vehicle subject to the debt cancellation agreement must 
be determined by an established retail value guide as of the date imme
diately prior to loss. Under §84.308(e)(2) [§84.308(e)(3)] of  this title,  
theft means the motor vehicle subject to the debt cancellation agree
ment is stolen and deemed to be not recoverable. 

§84.302. Authorized Credit Insurance and Debt Cancellation Agree-
ments. 

(a) Purpose. This section only applies to a motor vehicle retail 
installment sales transaction under Texas Finance Code, Chapter 348 
where a charge for insurance or debt cancellation agreement is included 
in the balance due under the retail installment sales contract. This sec
tion does not apply to insurance sold outside of the retail installment 
sales transaction. 

(b) Authorized credit insurance. Authorized credit insurance 
includes credit life, credit accident and health insurance, credit invol
untary unemployment insurance, and dual-interest gap insurance. The 
retail seller may but is not required to offer the authorized credit insur
ance products described in this section. 
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(c) Decreasing term coverage for credit life, credit accident 
and health, and involuntary unemployment insurance. Credit life in
surance, credit accident and health insurance, and involuntary unem
ployment insurance written in connection with a Texas Finance Code, 
Chapter 348 motor vehicle retail installment sales contract must be de
creasing term insurance. 

(d) Lawful rates and terms for credit life and credit accident 
and health insurance. Credit life insurance and credit accident and 
health insurance must be written in compliance with Texas Insurance 
Code, Chapters 1131 and 1153, and any regulations issued by the Texas 
Department of Insurance under the authority of those provisions. 

(e) Lawful rates and terms for involuntary unemployment in
surance. Involuntary unemployment insurance must be written in com
pliance with Texas Insurance Code, Chapter 3501, and any regulations 
issued by the Texas Department of Insurance under the authority of that 
chapter. 

(f) Lawful rates and terms for dual-interest gap insurance. 
Dual-interest gap insurance, authorized by Texas Finance Code, 
§348.208(b)(4), must be written at rates and on forms set and filed in 
accordance with Texas Insurance Code, Chapters 2251 and 2301, and 
any regulations issued by the Texas Department of Insurance under 
the authority of those provisions. 

(g) Authorized insurance and surplus lines insurance compa
nies. 

[(1)] [Ordinary vehicles.] For retail installment sales trans
actions involving ordinary vehicles, credit insurance must be procured 
from an insurance company authorized to do business in this state. Sur
plus lines insurance companies are not authorized to offer credit insur
ance on a Chapter 348 motor vehicle retail installment sales contract. 

[(2) Commercial vehicles. For retail installment sales 
transactions involving commercial vehicles, credit insurance must be 
procured from an insurer that is authorized to do business in this state 
or an eligible surplus lines insurer.] 

(h) Debt cancellation agreements. Debt cancellation agree
ments are not credit insurance. 

[(1)] [Ordinary vehicles.] For retail installment sales trans
actions involving ordinary vehicles, debt cancellation agreements that 
cancel all or part of the retail buyer’s obligation to repay the retail in
stallment sales contract based upon the occurrence of death, disabil
ity, or unemployment of the retail buyer are not authorized to be sold 
or written with a Chapter 348 motor vehicle retail installment sales 
contract. A debt cancellation agreement [written in compliance with 
Texas Finance Code, §348.124 and §84.308 of this title (relating to 
Debt Cancellation Agreements for Total Loss or Theft of Ordinary Ve
hicle) for the total loss or theft of a motor vehicle] may be offered in 
connection with a Chapter 348 motor vehicle retail installment sales 
transaction and included as a term of, or modification to, the retail in
stallment sales contract if the debt cancellation agreement is written in 
compliance with:[. In order for a debt cancellation agreement fee to be 
considered reasonable, the debt cancellation agreement must allow the 
commissioner reasonable access to any documents relating to the cre
ation, processing, or resolution of the debt cancellation agreement that 
are in the possession of the debt cancellation administrator or provider.] 

(1) Texas Finance Code, §348.124 and §84.308 of this title; 
or 

(2) Texas Finance Code, Chapter 348, Subchapter G. 

[(2) Commercial vehicles. For retail installment sales 
transactions involving commercial vehicles, a debt cancellation agree
ment written in compliance with Texas Finance Code, §348.0051 may 

only be offered in connection with a Chapter 348 motor vehicle retail 
installment sales contract if the debt cancellation agreement involves 
the cancellation of all or part of the retail buyer’s obligation to repay 
the retail installment sales contract based upon the occurrence of one 
or more of the following events: death or disability of the retail buyer 
or the total loss or theft of the motor vehicle.] 

§84.308. Debt Cancellation Agreements Not Requiring Insurance 
[for Total Loss or Theft of Ordinary Vehicle]. 

(a) Purpose and scope. The Texas Finance Code allows a debt 
cancellation agreement to be included in a motor vehicle retail install
ment sales contract involving an ordinary vehicle subject to Texas Fi
nance Code, Chapter 348 as an itemized charge. This section outlines 
the parameters under which a retail seller or holder may provide a debt 
cancellation agreement for total loss or theft of an ordinary vehicle in 
connection with a Chapter 348 retail installment sales contract. This 
section applies only to debt cancellation agreements that do not require 
insurance coverage. This section does not apply to a debt cancellation 
agreement under Subchapter G of Chapter 348. 

(b) Disclosure under Texas Finance Code, §348.124. 

(1) Delivery. A retail seller must provide the retail buyer 
with a notice that a debt cancellation agreement for total loss or theft of 
an ordinary vehicle is not required in order to purchase the motor vehi
cle if a retail seller offers to sell a debt cancellation agreement for total 
loss or theft to a retail buyer. This notice can be provided to the retail 
buyer either in a debt cancellation agreement for total loss or theft of 
an ordinary vehicle or in a separate disclosure. The notice under this 
section must be provided separately from the retail installment sales 
contract. A retail seller may request that the retail buyer authenticate 
the debt cancellation agreement for total loss or theft of an ordinary ve
hicle disclosure acknowledging the applicant’s receipt of the disclosure 
or notice. A retail seller may rely upon a verifiable procedure to show 
that a debt cancellation agreement for total loss or theft of an ordinary 
vehicle notice was provided to an applicant. 

(2) Multiple applicants. In the case of multiple applicants, 
it is only necessary for the retail seller to deliver the debt cancellation 
agreement for total loss or theft of an ordinary vehicle notice to one 
applicant. 

(c) Authorized debt cancellation agreement for total loss or 
theft of an ordinary vehicle provisions. A debt cancellation agreement 
under this section may only contain provisions or exclusions from ei
ther paragraph (1)[,] or (2)[, or (3)] of this subsection, language to im
plement any of the provisions or exclusions of either paragraph (1)[,] 
or (2)[, or (3)] of this subsection, and language to identify and obligate 
the parties to the debt cancellation agreement under Texas law if that 
language does not conflict with this subsection. 

[(1) Debt cancellation agreement for total loss or theft 
of ordinary vehicle that includes insurance coverage as part of retail 
buyer’s responsibility to holder must:] 

[(A) permit the exclusion of loss or damage only as a 
result of one or more of the following:] 

[(i) an act occurring after the original maturity date 
or date of holder’s acceleration of the retail installment sales contract;] 

[(ii) any dishonest, fraudulent, criminal, illegal or 
intentional act of any authorized driver that directly results in the total 
loss;] 

[(iii) conversion, embezzlement, or secretion by any 
person in lawful possession of the motor vehicle;] 

[(iv) lawful confiscation by an authorized public of
ficial;] 
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[(v) the operation, use, or maintenance of the motor 
vehicle in any race or speed contest;] 

[(vi) war, whether or not declared, invasion, civil 
war, insurrection, rebellion, revolution, or act of terrorism;] 

[(vii) normal wear and tear, freezing, mechanical or 
electrical breakdown or failure;] 

[(viii) use of the motor vehicle for primarily com
mercial purposes;] 

[(ix) damage that occurs after the motor vehicle has 
been repossessed;] 

[(x) damage to the motor vehicle prior to the pur
chase of the debt cancellation agreement for total loss or theft of an 
ordinary vehicle;] 

[(xi) unpaid insurance premiums, salvage, towing, 
and storage charges relating to the motor vehicle;] 

[(xii) damage related to any personal property at
tached to or within the vehicle;] 

[(xiii) damages associated with falsification of doc
uments by any person not associated with the retail seller or the debt 
cancellation provider;] 

[(xiv) any unpaid debt resulting from exclusions in 
the retail buyer’s primary physical damage coverage not included in 
the debt cancellation agreement;] 

[(xv) abandonment of the motor vehicle by the retail 
buyer only if the retail buyer voluntarily discards, or leaves behind, or 
otherwise relinquishes possession of the motor vehicle to the extent that 
the relinquishment shows intent to forsake and desert the motor vehicle 
so that the motor vehicle may be appropriated by any other person;] 

[(xvi) any amounts deducted from the primary insur
ance carrier’s settlement due to prior damages;] 

[(xvii) any loss occurring outside the continental 
United States of America, Alaska, or Hawaii (holder may opt to cover 
losses in Canada);] 

[(xviii) any exclusion or limitation approved in writ
ing by the commissioner;] 

[(B) contain a statement that the retail buyer is required 
to notify the holder within 75 days, or a longer period as agreed to in 
the debt cancellation agreement, of any potential loss under the debt 
cancellation agreement for total loss or theft of an ordinary vehicle;] 

[(C) contain a statement that requests the retail buyer 
to provide or complete some or all of the following documents and 
provide those documents to the holder:] 

[(i) a debt cancellation request form;] 

[(ii) proof of loss and settlement payment from the 
retail buyer’s primary comprehensive, collision, or uninsured/underin
sured motorist policy or other parties’ liability insurance policy for the 
settlement of the insured total loss of the motor vehicle;] 

[(iii) verification of the retail buyer’s primary insur
ance deductible;] 

[(iv) a copy of the police report, if any, filed in con
nection with the total loss or theft of the motor vehicle;] 

[(v) a copy of the damage estimate;] 

[(vi) any additional documentation approved in 
writing by the commissioner;] 

[(D) contain a statement that notwithstanding the 
collection of the documents under subparagraph (C) of this paragraph, 
upon reasonable advance notice, the holder may inspect the retail 
buyer’s vehicle to determine pre-damage and mileage condition upon 
a total loss of the vehicle;] 

[(E) contain a statement that the holder will cancel 
amounts as provided in the debt cancellation agreement for total loss 
or theft of an ordinary vehicle;] 

[(F) contain a statement naming the refunding method 
to be used to calculate refunds under subsection (f) of this section;] 

[(G) contain a statement explaining the calculation of 
the amount canceled under the debt cancellation agreement for total 
loss or theft of an ordinary vehicle that is in accordance with subsection 
(h) of this section;] 

[(H) contain a statement that the debt cancellation 
agreement is not required to obtain credit and will not be a factor in 
the credit approval process;] 

[(I) contain a statement that a partial loss of the motor 
vehicle is not subject to relief under the debt cancellation agreement;] 

[(J) contain a statement that upon request of the com
missioner, the administrator will make its records relating to the cre
ation, processing, and resolution of the debt cancellation agreement 
available to the commissioner;] 

[(K) contain a statement setting forth the maximum 
term of the debt cancellation agreement (e.g., 84 months);] 

[(L) contain a statement that the debt cancellation 
agreement may cover a portion of the deductible of the primary 
physical damage insurance, up to a limit of $1,000;] 

[(M) contain a statement that the retail buyer should 
consider contacting a tax advisor regarding possible tax consequences; 
and] 

[(N) contain, at the election of the drafter, contract pro
visions pertaining to the following issues, so long as the provisions 
comply with state and federal law and implementing regulations:] 

[(i) a notice provision regarding how notice may be 
given or delivered by either party under the debt cancellation agree
ment;] 

[(ii) a severability provision;] 

[(iii) an arbitration provision;] 

[(iv) any contract provision approved in writing by 
the commissioner.] 

(1) [(2)] Debt cancellation agreement for total loss or theft 
of ordinary vehicle in which holder bears complete responsibility for 
canceling the debt after total loss or theft must: 

(A) contain a statement that the holder will cancel the 
amount currently owed by the retail buyer on the date of total loss or 
theft of the motor vehicle on the date of the total loss or theft of the 
motor vehicle; 

(B) permit the exclusion of loss or damage only as a 
result of one or more of the following: 

(i) an act occurring after the original maturity date 
or date of holder’s acceleration of the retail installment sales contract; 

(ii) any dishonest, fraudulent, criminal, illegal or in
tentional act of any authorized driver that directly results in the total 
loss; 
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(iii) conversion, embezzlement, or secretion by any 
person in lawful possession of the motor vehicle; 

(iv) lawful confiscation by an authorized public of
ficial; 

(v) the operation, use, or maintenance of the motor 
vehicle in any race or speed contest; 

(vi) war, whether or not declared, invasion, civil 
war, insurrection, rebellion, revolution, or act of terrorism; 

(vii) normal wear and tear, freezing, mechanical or 
electrical breakdown or failure; 

(viii) use of the motor vehicle for primarily commer
cial purposes; 

(ix) loss that occurs after the motor vehicle has been 
repossessed; 

(x) damage to the motor vehicle prior to the purchase 
of the debt cancellation agreement for total loss or theft of an ordinary 
vehicle; 

(xi) damage related to any personal property at
tached to or within the vehicle; 

(xii) damages associated with falsification of docu
ments by any person not associated with the retail seller or the debt 
cancellation provider; 

(xiii) abandonment of the motor vehicle by the retail 
buyer only if the retail buyer voluntarily discards, or leaves behind, or 
otherwise relinquishes possession of the motor vehicle to the extent that 
the relinquishment shows intent to forsake and desert the motor vehicle 
so that the motor vehicle may be appropriated by any other person; 

(xiv) any loss occurring outside the continental 
United States of America, Alaska, or Hawaii (holder may opt to cover 
losses in Canada); 

(xv) any exclusion or limitation approved in writing 
by the commissioner; 

(C) contain a statement that the retail buyer is required 
to notify the holder within 75 days, or a longer period as agreed to in 
the debt cancellation agreement, of any potential loss under the debt 
cancellation agreement for total loss or theft of an ordinary vehicle; 

(D) contain a statement that requests the retail buyer to 
provide or complete a debt cancellation request form and a copy of the 
police report, if any, filed in connection with the total loss or theft of 
the motor vehicle and provide those documents to the holder; 

(E) contain a statement that the holder will cancel 
amounts as provided under the debt cancellation agreement for total 
loss or theft of an ordinary vehicle; 

(F) contain a statement naming the refunding method to 
be used to calculate refunds under subsection (f) of this section; 

(G) contain a statement that the holder may not be 
named as loss payee on any insurance policy covering the motor 
vehicle or receive any of the proceeds from an insurance policy on the 
motor vehicle; 

(H) contain a statement that the holder may not require 
property insurance on the motor vehicle; 

(I) contain a statement that the debt cancellation agree
ment is not required to obtain credit and will not be a factor in the credit 
approval process; 

(J) contain a statement that a partial loss of the motor 
vehicle is not subject to relief under the debt cancellation agreement; 

(K) contain a statement that upon request of the com
missioner, the administrator will make its records relating to the cre
ation, processing, and resolution of the debt cancellation agreement 
available to the commissioner; 

(L) contain a statement that the retail buyer should con
sider contacting a tax advisor regarding possible tax consequences; and 

(M) contain, at the election of the drafter, contract pro
visions pertaining to the following issues, so long as the provisions 
comply with state and federal law and implementing regulations: 

(i) a notice provision regarding how notice may be 
given or delivered by either party under the debt cancellation agree
ment; 

(ii) a severability provision; 

(iii) an arbitration provision; 

(iv) any contract provision approved in writing by 

] Debt cancellation agreement for total loss or theft 
of used ordinary vehicle with a cash price of $15,000 or less in which 
the retail seller does not assign the retail installment sales contract to 
any party other than a related finance company as defined by Texas 
Tax Code, §152.0475(a), and in which the retail seller bears complete 
responsibility for canceling the debt after total loss or theft whether the 
retail buyer elects to obtain property insurance, must: 

(A) contain a statement that: 

(i) if the retail buyer does not have property insur
ance for the motor vehicle that is in force  and  effect at the  time  of  the  
total loss or theft of the motor vehicle, the retail seller will cancel the 
amount currently owed by the retail buyer on the date of total loss or 
theft of the motor vehicle; or 

(ii) if the retail buyer has property insurance for the 
motor vehicle that is in force and effect at the time of the total loss 
or theft of the motor vehicle or the motor vehicle is involved in a total 
loss involving another responsible party’s liability insurance policy, the 
retail seller will apply any settlement payment from the retail buyer’s 
primary comprehensive, collision, or uninsured/underinsured motorist 
policy or other parties’ liability insurance policy to the retail buyer’s 
account and cancel the remaining balance; 

(B) permit the exclusion of loss or damage only as a 
result of one or more of the following: 

(i) an act occurring after the original maturity date or 
date of retail seller’s acceleration of the retail installment sales contract; 

(ii) any dishonest, fraudulent, criminal, illegal or in
tentional act of any authorized driver that directly results in the total 
loss; 

(iii) conversion, embezzlement, or secretion by any 
person in lawful possession  of the  motor vehicle;  

(iv) lawful confiscation by an authorized public of
ficial; 

(v) the operation, use, or maintenance of the motor 
vehicle in any race or speed contest; 

(vi) war, whether or not declared, invasion, civil 
war, insurrection, rebellion, revolution, or act of terrorism; 

the commissioner. 

(2) [(3)
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(vii) normal wear and tear, freezing, mechanical or 
electrical breakdown or failure; 

(viii) use of the motor vehicle for primarily commer
cial purposes; 

(ix) loss that occurs after the motor vehicle has been 
repossessed; 

(x) damage to the motor vehicle prior to the purchase 
of the debt cancellation agreement for total loss or theft of an ordinary 
vehicle; 

(xi) damage related to any personal property at
tached to or within the vehicle; 

(xii) damages associated with falsification of docu
ments by any person not associated with the retail seller or the debt 
cancellation provider; 

(xiii) abandonment of the motor vehicle by the retail 
buyer only if the retail buyer voluntarily discards, or leaves behind, or 
otherwise relinquishes possession of the motor vehicle to the extent that 
the relinquishment shows intent to forsake and desert the motor vehicle 
so that the motor vehicle may be appropriated by any other person; 

(xiv) any loss occurring outside the continental 
United States of America, Alaska, or Hawaii (retail seller may opt to 
cover losses in Canada); 

(xv) any exclusion or limitation approved in writing 
by the commissioner; 

(C) contain a statement that the retail buyer is required 
to notify the retail seller within 75 days, or a longer period as agreed to 
in the debt cancellation agreement, of any potential loss under the debt 
cancellation agreement for total loss or theft of an ordinary vehicle; 

(D) contain a statement that requests the retail buyer to 
provide or complete some or all of the following documents and pro
vide those documents to the retail seller: 

(i) a debt cancellation request form; 

(ii) if property insurance is in force and effect, proof 
of loss and settlement payment from the retail buyer’s primary compre
hensive, collision, or uninsured/underinsured motorist policy or other 
parties’ liability insurance policy for the settlement of the insured total 
loss of the motor vehicle; 

(iii) a copy of the police report, if any, filed in con
nection with the total loss or theft of the motor vehicle; 

(iv) a copy of the damage estimate; 

(v) any additional documentation approved in writ
ing by the commissioner; 

(E) contain a statement that the retail seller will cancel 
amounts as provided under the debt cancellation agreement for total 
loss or theft of an ordinary vehicle; 

(F) contain a statement naming the refunding method to 
be used to calculate refunds under subsection (f) of this section; 

(G) contain a statement explaining the calculation of the 
amount canceled under the debt cancellation agreement for total loss or 
theft of an ordinary vehicle that is in accordance with subsection (h)(2) 
[(h)(3)] of this section; 

(H) contain a statement that the retail seller may be 
named as loss payee on any insurance policy covering the motor 
vehicle, but may only receive proceeds from an insurance policy on 
the motor vehicle in the event of a total loss or theft; 

(I) contain a statement that the retail seller may not re
quire property insurance on the motor vehicle; 

(J) contain a statement that the debt cancellation agree
ment is not required to obtain credit and will not be a factor in the credit 
approval process; 

(K) contain a statement that a partial loss of the motor 
vehicle is not subject to relief under the debt cancellation agreement, 
but may be subject to relief from property insurance voluntarily pur
chased by the retail buyer; 

(L) contain a statement that upon request of the com
missioner, the administrator will make its records relating to the cre
ation, processing, and resolution of the debt cancellation agreement 
available to the commissioner; 

(M) contain a statement that the retail buyer should con
sider contacting a tax advisor regarding possible tax consequences; and 

(N) contain, at the election of the drafter, contract pro
visions pertaining to the following issues, so long as the provisions 
comply with state and federal law and implementing regulations: 

(i) a notice provision regarding how notice may be 
given or delivered by either party under the debt cancellation agree
ment; 

(ii) a severability provision; 

(iii) an arbitration provision; 

(iv) any contract provision approved in writing  by  
the commissioner. 

(d) Copy of debt cancellation agreement for total loss or theft 
of ordinary vehicle provided to retail buyer. If a retail buyer purchases 
a debt cancellation agreement for total loss or theft of an ordinary ve
hicle, the retail seller must provide the retail buyer, within a reasonable 
amount of time not to exceed 10 days from the date of the retail in
stallment sales contract, a true and correct copy of the agreement that 
clearly sets forth: 

(1) the name of the retail buyer, and the name, address, and 
telephone number of the place where requests for debt cancellation are 
processed; 

(2) the amount and term of the debt cancellation agreement 
for total loss or theft of an ordinary vehicle; 

(3) the cost of the debt cancellation agreement for total loss 
or  theft of  an ordinary vehicle;  

(4) the terms, including the limitations, exclusions and re
strictions; and 

(5) a statement that the holder will cancel certain amounts 
under the debt cancellation agreement for total loss or theft of an ordi
nary vehicle substantially similar to the following: "YOU WILL CAN
CEL CERTAIN AMOUNTS I OWE UNDER THIS CONTRACT IN 
THE CASE OF A TOTAL LOSS OR THEFT OF THE VEHICLE AS 
STATED IN THE DEBT CANCELLATION AGREEMENT." 

(e) Fee or rate for debt cancellation agreement for total loss 
or theft of an ordinary vehicle. The amount of the fee is based upon 
the amount financed. The fee for a debt cancellation agreement can be 
adjusted to the nearest whole dollar. The fee may be included in the 
amount financed and a finance charge may be charged on the fee. The 
minimum fee for a debt cancellation agreement under this subsection 
is $50. 

[(1) Debt cancellation agreement for total loss or theft 
of ordinary vehicle that includes insurance coverage as part of retail 
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buyer’s responsibility to holder. A retail seller may charge a reasonable 
debt cancellation agreement fee for total loss or theft of an ordinary 
vehicle. The following figure contains a rate schedule of maximum 
fees that are deemed to be reasonable for debt cancellation agreements 
for total loss or theft of an ordinary vehicle that are in compliance with 
subsection (c)(1) of this section.] 
[Figure: 7 TAC §84.308(e)(1)] 

(1) [(2)] Debt cancellation agreement for total loss or theft 
of ordinary vehicle in which holder bears complete responsibility for 
canceling the debt after total loss or theft. The following figure con
tains a rate schedule of maximum fees that are deemed to be reasonable 
for debt cancellation agreements for total loss or theft of an ordinary 
vehicle that are in compliance with subsection (c)(1) [(c)(2)] of this  
section. 
Figure: 7 TAC §84.308(e)(1) 
[Figure: 7 TAC §84.308(e)(2)] 

(2) [(3)] Debt cancellation agreement for total loss or theft 
of used ordinary vehicle with a cash price of $15,000 or less in which 
the retail seller does not assign the retail installment sales contract to 
any party other than a related finance company as defined by Texas Tax 
Code, §152.0475(a), and in which the retail seller bears complete re
sponsibility for canceling the debt after total loss or theft whether the 
retail buyer elects to obtain property insurance. The following figure 
contains a rate schedule of maximum fees that are deemed to be rea
sonable for debt cancellation agreements for total loss or theft of an 
ordinary vehicle that are in compliance with subsection (c)(2) [(c)(3)] 
of this section. 
Figure: 7 TAC §84.308(e)(2) 
[Figure: 7 TAC §84.308(e)(3)] 

(f) Refund or credit of unearned debt cancellation agreement 
fee. 

(1) Notification of cancellation triggering refund or credit. 
A holder may require that the retail buyer notify the holder, retail seller, 
or any administrator appointed by the holder in writing should the retail 
buyer decide to cancel the debt cancellation agreement. 

(2) Refunding method. Upon termination of a debt cancel
lation agreement prior to the scheduled maturity date of a retail install
ment sales contract, the holder or administrator will provide the retail 
buyer a refund or credit calculated using a method that is at least as 
favorable to the buyer as the Rule of 78s. In the event of a canceled 
debt under the debt cancellation agreement, the fee paid for the debt 
cancellation agreement is fully earned and no refund or credit is due. 

(3) Cancellation date. The refund or credit of the debt can
cellation agreement fee, if any, must be based upon the earlier date of: 

(A) the prepayment of the retail installment sales con
tract in full prior to the original maturity date; 

(B) a demand by the holder for payment in full of the 
unpaid balance or acceleration; 

(C) a request by the retail buyer for cancellation of the 
debt cancellation agreement; or 

(D) the total denial of a debt cancellation request based 
on one of the exclusions contained in subsection (c)(1)(B) or (2)(B) of 
this section, except in the case of a partial loss of the covered motor 
vehicle. 

(4) Rounding of unearned debt cancellation agreement fee. 
The refund or credit for the debt cancellation agreement can be rounded 
to the nearest whole dollar. 

(5) Refund or credit less than $1.00 not required. A refund 
or credit is not required if the amount of the refund or credit is less than 
$1.00. 

(6) Flat cancellation within 30 days. If no total loss or theft 
has occurred, the retail buyer may cancel the debt cancellation agree
ment within 30 days from the date of the retail installment sales contract 
or the issuance of the debt cancellation agreement, whichever is later, 
or such later day as may be provided under the debt cancellation agree
ment. Upon such cancellation, the holder or administrator will refund 
or credit the entire debt cancellation agreement fee. A retail buyer may 
not cancel the debt cancellation agreement and then receive any bene
fits under the agreement. 

(g) Prompt cancellation under debt cancellation agreement. A 
holder must comply with the terms of a debt cancellation agreement 
within 60 days of receiving a debt cancellation request form and all nec
essary information needed by the holder or administrator to process the 
request. If the administrator has all of the information that a retail buyer 
would provide in the completion of a debt cancellation request form, 
the administrator must comply with the terms of the debt cancellation 
agreement within 60 days of receipt of all the necessary information 
needed by the holder or administrator to process the request. 

(h) Calculation of amount to be cancelled under debt cancel
lation agreement for total loss or theft of ordinary vehicle. The calcu
lation of the amount to be canceled under this section will be figured 
in compliance with one of the following methods: 

[(1) Debt cancellation agreement for total loss or theft 
of ordinary vehicle that includes insurance coverage as part of retail 
buyer’s responsibility to holder.] 

[(A) If the retail installment sales transaction uses the 
scheduled installment earnings method or is a regular payment contract 
using the sum of the periodic balances method, the holder or adminis
trator will calculate the amount to be canceled by:] 

[(i) adding the remaining originally scheduled in
stallments owed by the retail buyer, including any scheduled install
ment that is not more than 15 days past due, on the retail installment 
sales contract as of the date of loss;] 

[(ii) subtracting the total loss payment made by the 
primary insurance carrier, or if the primary insurance has lapsed, the 
retail value of the motor vehicle as of the date of loss determined by an 
established retail value guide;] 

[(iii) subtracting any refunds received by the holder 
as of the date of total loss or theft in accordance with subsection (i) of 
this section; and] 

[(iv) subtracting, if the debt cancellation agreement 
contains the provision under subsection (c)(1)(L) of this section, the 
amount of any deductible amount that exceeds $1,000.] 

[(B) If the retail installment sales contract uses the true 
daily earnings method and is payable in monthly installments, the 
holder or administrator will calculate the amount to be canceled by:] 

[(i) computing the originally scheduled principal 
balance due as of the date of total loss or theft;] 

[(ii) adding the amount of accrued time price differ
ential from the date of the last originally scheduled installment imme
diately preceding the total loss or theft, for a period not to exceed 46 
days;] 

[(iii) subtracting the total loss payment made by the 
primary insurance carrier, or if the primary insurance has lapsed, the 
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retail value of the motor vehicle as of the date of loss determined by an 
established retail value guide;] 

[(iv) subtracting any refunds received by the holder 
as of the date of total loss or theft; and] 

[(v) subtracting, if the debt cancellation agreement 
contains the provision under subsection (c)(1)(L) of this section, the 
amount of any deductible amount that exceeds $1,000.] 

[(C) The total loss payment made by the primary insur
ance carrier to the holder is presumed to be correct in connection with 
the amount owed under the retail buyer’s insurance policy in the event 
of total loss or theft. If the holder or administrator has verifiable knowl
edge that the total loss payment by the primary insurance carrier is in
adequate under the insurance policy, the holder or administrator may 
dispute the amount paid by the primary insurance carrier. The holder 
or administrator must contact the primary insurance carrier in writing 
to object to the amount paid under the primary insurance policy. If the 
primary insurance carrier has not reasonably tendered additional funds 
within 30 days of the written notice, the holder or administrator may, 
but is not required to, deduct an amount, in lieu of the amount shown 
under subparagraph (A)(ii) or (B)(iii) of this paragraph, equal to the 
retail value of the motor vehicle as of date of loss determined by an 
established retail value guide. Any disputes arising from this section 
are subject to review by the commissioner.] 

(1) [(2)] Debt cancellation agreement for total loss or theft 
of ordinary vehicle in which holder bears complete responsibility for 
canceling the debt after total loss or theft. The amount currently owed 
by the retail buyer on the date of total loss or theft of the motor vehicle 
on the retail installment sales contract will be the amount canceled un
der the debt cancellation agreement for total loss or theft of an ordinary 
vehicle. 

(2) [(3)] Debt cancellation agreement for total loss or theft 
of used ordinary vehicle with a cash price of $15,000 or less in which 
the retail seller does not assign the retail installment sales contract to 
any party other than a related finance company as defined by Texas 
Tax Code, §152.0475(a), and in which the retail seller bears complete 
responsibility for canceling the debt after total loss or theft whether the 
retail buyer elects to obtain property insurance. 

(A) If the retail buyer did not have property insurance 
at the time of the total loss or theft of the motor vehicle or the total 
loss of the vehicle was not covered by another responsible party’s lia
bility insurance policy, the amount to be canceled will be the amount 
currently owed by the retail buyer as of the date of total loss or theft of 
the motor vehicle. 

(B) If the retail buyer had property insurance at the time 
of the total loss or theft of the motor vehicle or the total loss of the 
vehicle was covered by another responsible party’s liability insurance 
policy, the retail seller or related finance company will calculate the 
amount to be canceled by determining: 

(i) the current balance owed by the retail buyer as of 
the date of total loss or theft of the motor vehicle; 

(ii) subtracting the total loss payment made by the 
primary insurance carrier or other responsible party’s liability insur
ance carrier; and 

(iii) subtracting any refunds received by the retail 
seller or related finance company as of the date of total loss or theft 
of the motor vehicle. 

(i) Prepayment of retail installment sales contract by debt can
cellation agreement. If the debt cancellation agreement is triggered by 

the total loss or theft of the motor vehicle, all refunds should be calcu
lated as of the date of loss. 

(1) Insurance refunds and other cancelable items. Exam
ples of refunds that should be calculated as of the date of loss include 
credit life premium, credit accident and health insurance premium, 
credit involuntary unemployment insurance premium, collateral pro
tection insurance premium, and service contract refunds. The retail 
installment sales contract may permit an administrator or provider to 
receive any refunds that are received by the holder after the settlement 
of the debt cancellation agreement, if those refunds were included in 
the amount received by the holder from the administrator. Refunds that 
were not part of the amount received by the holder from the adminis
trator must be either applied to the retail buyer’s account or given to 
the retail buyer. 

(2) Time price differential refund. If the retail installment 
sales contract uses the scheduled installment earnings method or is 
a regular payment contract using the sum of the periodic balances 
method, the time price differential refund should be calculated as of 
the date of loss. If the retail installment sales contract uses the true 
daily earnings method, the holder should not earn any time price 
differential charge after the date of loss. 

(j) Assignment and delegation. 

(1) The retail seller or subsequent holder of a retail install
ment sales contract may not assign any of its rights under a debt can
cellation agreement unless the retail seller or subsequent holder assigns 
the retail installment sales contract that the debt cancellation agreement 
modifies. The retail seller or subsequent holder of the retail installment 
sales contract may delegate its duties under a debt cancellation agree
ment, but the delegating party remains liable for the performance it 
delegated and the conduct of the persons to whom the duties are dele
gated. 

(2) Good faith reliance. A holder may in good faith rely on 
a computation by the administrator of the balance waived, unless the 
holder has knowledge that the computation is not correct. If a com
putation by the administrator of the balance waived is not correct, the 
holder must, within a reasonable time of learning that the computation 
is incorrect, make the necessary corrections or cause the corrections to 
be made to the retail buyer’s account. This section does not prevent the 
holder from obtaining reimbursement from the administrator or others 
responsible for the debt cancellation agreement or computation. 

(3)         
or resolution of a debt cancellation agreement, the licensee must: 

(A) maintain documents that come into its possession; 
and 

(B) upon request by the agency, cooperate in requesting 
and obtaining access to documents not in its possession. 

(4) Paragraph (3) of this subsection also applies to a retail 
seller who negotiates a debt cancellation agreement and subsequently 
assigns the retail installment sales contract. 

(k) Prohibited practices. A debt cancellation agreement can
not be offered if: 

(1) the retail installment sales contract is already protected 
by gap insurance; 

(2) the purchase of the debt cancellation agreement is re
quired for the retail buyer to obtain the extension of credit. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

For any documents relating to the creation, processing,
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♦ ♦ ♦ 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102219 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-7621 

CHAPTER 88. CONSUMER DEBT 
MANAGEMENT SERVICES 
The Finance Commission of Texas (commission) proposes 
amendments to 7 TAC §88.102, concerning Filing of New 
Application, §88.109, concerning Applicability, and §88.306, 
concerning Fees for Debt Management Services, and the repeal 
of §88.301, concerning Definition, and §88.303, concerning 
Cancellation of Debt Management Services Agreement. 

In general, the purpose of the amendments and repeals is to 
implement Senate Bill (SB) 141, as enacted by the 82nd Texas 
Legislature and signed by the governor. With SB 141, the legis-
lature has broadened the scope of Texas Finance Code, Chapter 
394, Subchapter C, Consumer Debt Management Services, to 
include debt settlement services. The bill also outlines specific 
requirements regarding fees and cancellation. 

The following paragraphs provide a general introduction regard-
ing SB 141, followed by a purpose paragraph summarizing the 
proposed amendments and repeals. Individual purpose para-
graphs for each particular amended provision will then provide 
additional detail as necessary. 

SB 141 amends several provisions of Chapter 394 of the Finance 
Code relating to debt relief providers. Currently, Chapter 394 ap-
plies only to the debt management model, in which a company 
accepts payments from a consumer, manages the money in a 
trust account, and negotiates lower payments to the consumer’s 
creditors. After SB 141 goes into effect, Chapter 394 will also ap-
ply to the debt settlement model, in which the money is placed 
into an account that the company does not control, and the com-
pany obtains concessions whereby the debt is settled for less 
than the principal amount owed.  

SB  141 also contains detailed provisions limiting the fees 
charged by debt relief providers. The bill allows three different 
fee structures. The first two fee structures are based on pro-
visions in the Uniform Debt-Management Services Act. Under 
these two structures, the components of the fee are limited to 
specific dollar amounts that rise with the Consumer Price Index, 
and the agency is required to publish the fees annually. The 
third fee structure, which prohibits advance fees, is designed 
for providers that fall within the Federal Trade Commission’s 
recently amended Telemarketing Sales Rule. Under the third 
fee structure, the provider may charge a reasonable fee that is 
a percentage of the amount saved as a result of the settlement. 
The bill also contains a new section describing the refund that 
the provider must give to the consumer if the consumer cancels 
the arrangement. 

In accordance with SB 141, the proposed amendments revise 
the rules to encompass debt settlement services under the 
agency’s regulatory authority and distinguish where certain pro-
visions are applicable to debt management services and others 
are applicable to debt settlement services. Consequently, the 

applicability section has been significantly revised to reflect 
this change in the statute. Additionally, the proposed repeal 
of §88.301 and §88.303, as well as deletions from §88.306, 
remove language that is inconsistent with SB 141. 

Section 88.102(b)(5) has been revised to reflect the bond filing 
requirements contained in SB 141. While the bond amounts 
required for providers of debt management services have not 
changed, language has been added to distinguish applicability 
of the existing amounts to these providers. For providers of debt 
settlement services, bond provisions have been added to im-
plement the separate bond amounts required by SB 141. Ac-
companying technical corrections regarding formatting and to 
improve grammar have also been made throughout paragraph 
(5) of §88.102(b). 

Section 88.109 regarding applicability has experienced sig-
nificant revisions due to the changes made by SB 141 to the 
definitions of "debt management services," which now includes 
debt settlement services, and "provider." Most of the exist-
ing language in subsection (a) is proposed for deletion as it 
would conflict with the scope of the amended statute. Section 
88.109(a) has been streamlined to reference the revised defini-
tion of provider contained in Texas Finance Code, §394.202(10). 

Section 88.109(b), which lists areas excluded from 7 TAC Chap-
ter 88, has also been revised to implement SB 141. Aside from 
technical corrections, paragraphs (1) and (2) remain to exclude 
parties listed in Texas Finance Code, §394.203 and money ser-
vices businesses. Section 88.109(b)(3) is proposed for deletion 
as its language concerning lack of control of consumer funds is 
inconsistent with the revised statute. 

Section 88.301 contains only one definition: "Debt management 
service plan." This section is proposed for repeal as SB 141 has 
made it obsolete. The defined term is outdated because it is 
restricted to cases where the provider receives funds. 

Section 88.303 is also proposed for repeal as the current rule is 
inconsistent with the new statute. SB 141 describes the refund 
that the provider must give the consumer upon cancellation as 
provided in new Texas Finance Code, §394.2095. 

Section 88.306 relates to fees for debt management services. 
The majority of this section has been rendered unnecessary 
by the extensive fee provisions added to Texas Finance Code, 
§394.210 by SB 141. Subsection (a) is proposed for deletion, 
as the revised statute outlines three different fee structures. The 
remaining language in §88.306 will be that of current subsection 
(b) regarding services not directly related to debt management 
services or educational services concerning personal finance. A 
provider may not charge for these unrelated services. Addition-
ally, the tagline and subsection (b) designation will be deleted to 
provide appropriate formatting. 

Leslie L. Pettijohn, Consumer Credit Commissioner, has deter-
mined that for the first five-year period the amendments are in 
effect, there will be no fiscal implications for state or local gov-
ernment as a result of administering the rule revisions. 

For each year of the  first five years the amendments and re-
peals are in effect, Commissioner Pettijohn has also determined 
that the public benefit anticipated as a result of the proposed 
amendments will be that the commission’s rules will reflect cur-
rent statutory provisions and that there will be enhanced compli-
ance with the credit laws and consistency in debt management 
services provided in Texas. Additional public benefits resulting 
from the proposal will be enhanced protection for consumers and 

PROPOSED RULES July 1, 2011 36 TexReg 4059 



the availability of uniform, reliable procedures for providers of 
debt management and debt settlement services. 

As enacted by SB 141, there are separate bond require-
ments applicable to providers of debt management services 
and providers of debt settlement services. Debt settlement 
providers were not covered under the prior statute and did not 
previously have to provide a bond or register with the agency. 
Consequently, for debt settlement providers, there will be costs 
associated with the bond and registration in order to comply with 
the new statutory provisions. The statute requires a $50,000 
bond for debt settlement providers. Section 88.107, not included 
in this rule proposal, requires a non-refundable registration fee 
of $250 for all debt management services providers. These 
requirements, as applicable to debt settlement providers, are 
imposed by the Texas Legislature through the enactment of 
SB 141 and are not a result of the proposed amendments and 
repeals. 

For debt management providers currently regulated by the 
agency, there is no anticipated cost to persons who are required 
to comply with the amendments and repeals as proposed. 
Thus, aside from the costs to debt settlement providers required 
by the new statutory provisions, the agency does not anticipate 
any additional costs to persons who are required to comply with 
these rule revisions.  

For both debt management and debt settlement providers, there 
will be no adverse economic effect on small or micro businesses 
resulting from this proposal. There will be no effect on individ-
uals required to comply with the amendments and repeals as 
proposed. 

Comments on the proposed amendments and repeals may 
be  submitted in writing to Laurie Hobbs, Assistant General 
Counsel, Office of Consumer Credit Commissioner, 2601 North 
Lamar Boulevard, Austin, Texas 78705-4207 or by email to 
laurie.hobbs@occc.state.tx.us. To be considered, a written 
comment must be received on or before the 31st day after the 
date the proposal is published in the Texas Register. At the 
conclusion of the 31st day after the proposal is published in the 
Texas Register, no further written comments will be considered 
or accepted by the commission. 

SUBCHAPTER A. REGISTRATION 
PROCEDURES 
7 TAC §88.102, §88.109 

The amendments are proposed under Texas Finance Code, 
§394.214, which authorizes the commission to adopt rules to 
carry out Texas Finance Code, Chapter 394, Subchapter C. 

The statutory provisions affected by the proposal are contained 
in Texas Finance Code, Chapter 394, Subchapter C. 

§88.102. Filing of New Application. 

(a) (No change.) 

(b) The application must include the following required forms 
and filings. All questions must be answered. 

(1) - (4) (No change.) 

(5) Surety bond or insurance. An applicant must file with 
the commissioner either: 

(A) a Surety Bond in the prescribed form: 

(i) At initial application: 

(I) A provider that receives and holds money 
paid by or on behalf of a consumer for disbursement to the consumer’s 
creditors must provide a bond in the amount of: 

(-a-) $50,000, if [If] the average daily balance 
of the provider’s trust account serving Texas consumers over the six-
month period preceding the issuance of the bond is less than $50,000 
or if the provider does not have any trust account history for Texas 
consumers;[, then a $50,000 bond is required.] 

(-b-) [(II)] $100,000 if [If] the average daily 
balance of the provider’s trust account serving Texas consumers over 
the six-month period preceding the issuance of the bond is $50,000 or 
more; or[, then a $100,000 bond is required.] 

(II) A provider that does not receive and hold 
money paid by or on behalf of a consumer for disbursement to the con
sumer’s creditors must provide a bond in the amount of $50,000. 

(ii) At annual renewal: 

(I) A provider that receives and holds money 
paid by or on behalf of a consumer for disbursement to the consumer’s 
creditors must provide a bond: 

(-a-) in an amount that is equivalent to or ex
ceeds the average daily balance, but is not less than $25,000, if [If] the  
average daily balance of the provider’s trust account serving Texas con
sumers over the six-month period preceding the issuance of the bond is 
less than $100,000;[, the bond amount must be equivalent to or exceed 
the average daily balance, but not be less than $25,000.] 

(-b-) [(II)] in the amount of $100,000 if [If] 
the average daily balance of the provider’s trust account serving Texas 
consumers over the six-month period preceding the issuance of the 
bond is $100,000 or more[, then a $100,000 bond is required]; or 

(II) A provider that does not receive and hold 
money paid by or on behalf of a consumer for disbursement to the con
sumer’s creditors must provide a bond in the amount of $50,000; or 

(B) evidence of insurance meeting the requirements of 
Texas Finance Code, §394.206 and clauses (i) - (iii) of this subpara
graph, as follows: 

(i) a fidelity insurance policy, in the aggregate 
amount of $100,000 that provides coverage for: 

(I) employee dishonesty; 

(II) depositor’s forgery; 

(III) computer fraud; and 

(ii) a professional liability insurance policy in the 
aggregate amount of $100,000. 

(iii) The fidelity insurance policy and the pro
fessional insurance policy must cover losses sustained by a Texas 
resident that are attributable to a debt management service or a debt 
management services agreement. Both the fidelity insurance policy 
and the professional insurance policy must contain a loss payee clause 
or rider stating that any loss or claim arising out of an action which 
occurred within the scope of Texas Finance Code, Chapter 394 may 
be payable in favor of the State of Texas. 

(6) - (8) (No change.) 

§88.109. Applicability. 
(a) The rules contained in this chapter of this title are applica

ble to a [debt management services] provider as defined by Texas Fi
nance Code, §394.202(10). [who is engaged in the business of receiv
ing funds from or controlling the funds of consumers for the purpose 
of distributing those funds to the creditors of consumers. If a person or 
entity that is engaged in the business receives and takes into its control 
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♦ ♦ ♦ 

♦ ♦ ♦ ♦ ♦ ♦ 

the funds of consumers, or has authority over consumer accounts, for 
the purpose of distribution to the creditors of consumers in any manner 
that does not require the discretion and action of consumers, the person 
or entity will be considered a debt management services provider.] 

(b) The rules contained in this chapter of this title do not apply 
to: 

(1) the exceptions as provided by Texas Finance Code, 
§394.203; or 

(2) transactions subject to the Money Services Act, Texas 
Finance Code, Chapter 151.[; or] 

[(3) business relationships or agreements that purport to as
sist consumers with their debts to the extent that consumer funds are 
not deposited into an account under the control of the person or busi
ness entity who is assisting the consumers with their debts.] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102220 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-7621 

SUBCHAPTER C. OPERATIONAL 
REQUIREMENTS 
7 TAC §88.301, §88.303 

(Editor’s note: The text of the following sections proposed for repeal 
will not be published. The sections may be examined in the Office of 
Consumer Credit Commissioner or in the Texas Register office, Room 
245, James Earl Rudder Building, 1019 Brazos Street, Austin, Texas.) 

The repeals are proposed under Texas Finance Code, §394.214, 
which authorizes the commission to adopt rules to carry out 
Texas Finance Code, Chapter 394, Subchapter C. 

The statutory provisions affected by the proposal are contained 
in Texas Finance Code, Chapter 394, Subchapter C. 

§88.301. Definition. 

§88.303. Cancellation of Debt Management Services Agreement. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102221 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-7621 

7 TAC §88.306 

The amendments are proposed under Texas Finance Code, 
§394.214, which authorizes the commission to adopt rules to 
carry out Texas Finance Code, Chapter 394, Subchapter C. 

The statutory provisions affected by the proposal are contained 
in Texas Finance Code, Chapter 394, Subchapter C. 

§88.306. Fees for Debt Management Services. 

[(a) Allowable fees. A provider may not charge or receive 
from a consumer, directly or indirectly (except for "fair share" and other 
such creditor or lender fees or contributions), a fee except for the fol
lowing:] 

[(1) if the consumer does not enter into a debt management 
services agreement with the provider:] 

[(A) a fee, not to exceed $50, for a counseling session, 
an educational program, or materials and supplies provided by the 
provider to the consumer;] 

[(B) subparagraph (A) of this paragraph does not apply 
to any services provided pursuant to a federal mandate or program;] 

[(2) if the consumer enters into a debt management services 
agreement with the provider:] 

[(A) an initial enrollment fee not to exceed $100, for 
services associated with the establishment of a debt management ser
vices agreement with the provider (e.g., setting up an account and con
sultation);] 

[(B) a monthly service or maintenance fee not to exceed 
10% of the consumer’s scheduled monthly payment to creditors, allow
ing a minimum of $10, up to a maximum of $50 per month;] 

[(i) if the consumer makes a payment in an amount 
less than the amount scheduled, the provider may charge a monthly 
service or maintenance fee that is calculated on the scheduled amount;] 

[(ii) if the consumer makes a payment in addition to 
the scheduled payment during the month of the scheduled payment, the 
provider may charge an additional fee that is calculated on the monthly 
service or maintenance fee for the scheduled amount;] 

[(C) a fee to cover the provider’s out-of-pocket costs for 
providing credit reports to the consumer.] 

[(b)] [Services not directly related to debt management ser
vices or educational services concerning personal finance.] A provider 
may not charge a consumer for or provide credit or other insurance, 
coupons for goods or services, membership in a club, access to com
puters or the Internet, or any other matter not directly related to debt 
management services or educational services concerning personal fi 
nance, unless approved by the commissioner in advance. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102222 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-7621 
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PART 6. CREDIT UNION 
DEPARTMENT 

CHAPTER 91. CHARTERING, OPERATIONS, 
MERGERS, LIQUIDATIONS 
SUBCHAPTER A. GENERAL RULES 
7 TAC §91.121 

The Credit Union Commission (the Commission) proposes 
amendments to §91.121, concerning Complaint Notification. 
The amendments update the Credit Union Department’s 
(Department’s) website address and alter the content of the 
complaint notification to include the credit union’s address and 
telephone number or e-mail address. 

The amendments are proposed to reflect the State of Texas’s 
internet domain name change and to encourage members to 
contact the credit union first if they have a complaint. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben-
efits anticipated as a result of enforcing the amended rule will 
be greater clarity and ease of use of the rule. There will be no 
effect on small or micro businesses as a result of adopting the 
amended rule. Any costs to the credit union system or to individ-
uals are a result of the required statewide internet domain name 
change. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subtitle 
D of the Texas Finance Code; and under Texas Finance Code 
§15.409 which requires the Commission to adopt rules for 
directing complaints to the Department. 

The specific section affected by the proposed amendments is 
Texas Finance Code, §15.409. 

§91.121. Complaint Notification. 

(a) Definitions. 

(1) "Privacy notice" means any notice which a credit union 
gives regarding a member’s right to privacy, as required by a state or 
federal law. 

(2) For purposes of subsection (b) of this section and unless 
the context reads otherwise, "notice" means a complaint notification in 
the form set forth in subsection (b)(1) of this section. 

(b) Required Notice. 

(1) Credit unions must provide their members with the fol
lowing notice describing the process for filing complaints: "If you have 
a problem with the services provided by this credit union, please con
tact us at: (Your Name) Credit Union, Mailing Address, Telephone 
Number or e-mail address. The ["This] credit union is incorporated 
under the laws of the State of Texas and under state law is subject 
to regulatory oversight by the Texas Credit Union Department. [If 

you have a dispute with (Your Name) Credit Union, you should first 
contact the credit union.] If  any [the] dispute is not resolved to your 
satisfaction, you may also file a complaint against the credit union 
by contacting the Texas Credit Union Department at [through one of 
the means indicated below: By U.S. Mail:] 914 East Anderson Lane, 
Austin, Texas 78752-1699, Telephone Number: (512) 837-9236, Web
site:www.cud.texas.gov [www.tcud.state.tx.us]." 

(2) The title of this notice shall be "COMPLAINT NO
TICE" and must be in all capital letters and boldface type. 

(3) The credit union must provide the notice as follows: 

(A)  In each office where a credit union typically con
ducts business on a face-to-face basis, the notice, in the form specified 
in paragraph (1) of this subsection, must be conspicuously posted. A 
notice is deemed to be conspicuously posted if a member with 20/20 vi
sion can read it from the place where he or she would typically conduct 
business or if it is included in plain view on a bulletin board on which 
required communications to the membership (such as equal housing 
posters) are posted. 

(B) If a credit union maintains a website, it must include 
the notice or a link to the notice in a reasonably conspicuous place on 
the website. 

(C) If a credit union distributes a newsletter, it must in
clude the notice on approximately the same date at least once during 
each calendar year in any newsletter distributed to its members. 

(D) If a credit union does not have an Internet website 
or does not distribute a newsletter, the notice must be included with any 
privacy notice the credit union is required  to give or  send its  members.  

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102283 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 837-9236 

♦ ♦ ♦ 
SUBCHAPTER H. INVESTMENTS 
7 TAC §91.801 

The Credit Union Commission (the Commission) proposes 
amendments to §91.801, concerning Investments in Credit 
Union Service Organizations. The amendments clarify that 
credit union service organizations (CUSOs) must comply with 
any applicable state or federal licensing requirements. The 
amendments also increase the time from 15 days to 20 days to 
notify the commissioner of certain CUSO activities, elaborate on 
the information needed in the notice, and require prior written 
approval if the investment causes the credit union’s aggregate 
CUSO investments to exceed 25% of the credit union’s net 
worth. Finally, the amendments specify when the commissioner 
can order a credit union to divest a CUSO. 

The amendments are proposed as a result of the Credit Union 
Department’s general rule review. 
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Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben-
efits anticipated as a result of enforcing the amended rule will 
be greater clarity and ease of use of the rule. There will be 
no effect on small or micro businesses as a result of adopting 
the amended rule. There is no economic cost anticipated to 
the credit union system or to individuals for complying with the 
amended rule if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subtitle 
D of the Texas Finance Code; and under Texas Finance Code 
§124.351 and §124.352 which address permitted investments 
and investment limits. 

The specific sections affected by the proposed amendments are 
Texas Finance Code, §124.351 and §124.352. 

§91.801. Investments in Credit Union Service Organizations. 
(a) Definition. When used in this section, a credit union ser

vice organization (CUSO) is an organization whose primary purpose 
is to strengthen or advance the credit union movement, serve or oth
erwise assist credit unions or their operations, and provide products or 
services authorized by [subsection (f) of] this section to credit unions 
and their members. 

(b) A credit union by itself, or with other parties, may orga
nize, invest in or make loans to a CUSO only if it is structured and 
operated in a manner that demonstrates to the public that it maintains 
a legal existence separate from the credit union. A credit union and a 
CUSO must operate so that: 

(1) their respective business transactions, accounts, and 
records are not intermingled; 

(2) each observes the formalities of its [their] separate cor
porate or other organizational procedures; 

(3) each is adequately capitalized as a separate unit in light 
of normal obligations reasonably foreseeable in a business of its size 
and character; 

(4) each is held out to the public as a separate and distinct 
enterprise; 

(5) all transactions between them are at arm’s [arms] length 
and consistent with sound business practices as to each of them; [and] 

(6) unless the credit union has guaranteed a loan to the 
CUSO, all borrowings by the CUSO indicate that the credit union is 
not liable; and[.] 

(7) all activities of the CUSO comply with any licensing or 
registration requirements of applicable federal or state law. 

(c) Notice. 

(1) A credit union shall provideat least twenty days’ written 
notice to the commissioner of its intent to make an initial investment in 
a CUSO, make an initial loan to a CUSO, make a material change in its 
ownership interest in [to] a CUSO [CUSO’s organizational structure], 

or perform new activities in an existing CUSO [at least 15 days prior 
to commencing such activity]. The written notice shall [must] include: 

(A) a complete description of the credit union’s pro
posed investment in or loan to the CUSO;[,] 

(B) a description of the activities [activity] to be con
ducted by the CUSO;[,] 

(C) an explanation of how the CUSO will primarily 
serve credit unions or members of credit unions, or how the activities 
of the CUSO could be conducted directly by a credit union or are 
incidental to the conduct of the business of a credit union; and 

(D) a representation [and undertaking] that the activity 
will be conducted in accordance with applicable law the requirements 
of this section, and in a manner that will limit [potential] exposure of 
the credit union to no more than the loss of funds invested in, or loaned 
to, the CUSO. 

(2) The credit union shall provide any additional informa
tion reasonably requested by the commissioner[, which may include a 
written legal opinion that the CUSO has either been established in a 
manner that will limit the credit union’s potential exposure, or that the 
new activity or change to its organizational structure will not result in 
the credit union’s potential exposure being more than the loss of funds 
invested in or loaned to the CUSO]. 

(d) Limitations. The board of directors of a credit union that 
organizes, invests in, or lends to any CUSO shall establish, in writing, 
the maximum amount relative to the credit union’s net worth, that will 
be invested in or loaned to any one CUSO. The maximum amount in
vested in any one CUSO may not exceed the statutory limit established 
by Texas Finance Code §124.352(b). Total investments in and total 
loans to CUSOs will be measured consistent with generally accepted 
accounting principles (GAAP) and shall not, in the aggregate, exceed 
10% of the total unconsolidated assets of the credit union, unless the 
credit union receives the prior written approval of the commissioner. 
The amount of loans to CUSOs, cosigned, endorsed, or otherwise guar
anteed by the credit union, shall be included in the aggregate for the 
purpose of determining compliance with the limitations of [set forth 
in] this section. 

(e) Approval. A credit union shall obtain the prior written 
approval of the commissioner for a proposed investment or loan to a 
CUSO that will cause the total aggregate investments in, and loans to, 
that CUSO to exceed 25% of the credit union’s net worth. In addition 
to the supporting information required under subsection (c) of this sec
tion, the request for approval shall include the following: 

(1) a description of the organizational structure and man
agement of the CUSO; 

(2) the names and ownership interests of each CUSO 
owner with an ownership interest of more than 20% of the CUSO; 

(3) a detailed summary of the type and estimated market 
value for any collateral securing the credit union’s loans or loan com
mitments to the CUSO, if applicable; 

(4) a pro forma analysis of the CUSO’s projected growth 
and earnings for the next two calendar years; and 

(5) an assessment of the credit union’s ability to make the 
proposed CUSO investment or loan commitment without endangering 
the safety and soundness of the credit union. 

(f) [(e)] Prohibitions. No credit union may invest in or make 
loans to a CUSO: 
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(1) if any officer, director, committee member, or employee 
of the such] credit union or any member of the immediate family of 
such 

[
persons owns or makes an investment in or has made or makes a 

loan to the CUSO; 

(2) unless the organization is structured as a corporation, 
limited liability company, registered limited liability partnership, or 
limited partnership, and the credit union has obtained [a] written  le
gal advice [opinion] that the CUSO is established in a manner that will 
limit the credit union’s potential exposure to no [not] more than the 
amount [loss] of funds invested in or loaned to the [such] CUSO; 

(3) if the CUSO engages in any revenue producing activity 
other than the performance of services for credit unions or members of 
credit unions, and such activity equals or exceeds one half (1/2) of the 
CUSO’s total revenue; 

(4) unless prior to investing in or making a loan to a CUSO 
the credit union obtains a written agreement which requires the CUSO 
to follow GAAP, render financial statements to the credit union at least 
quarterly, and provide the department, or its representatives, complete 
access to the CUSO’s books and records at reasonable times without 
undue interference with the business affairs of the CUSO; 

(5) if the CUSO is not adequately bonded or insured for its 
operations; 

(6) if the CUSO does not obtain an annual opinion audit, 
by a licensed Certified Public Accountant, on its financial statements 
in accordance with generally accepted auditing standards, unless the 
investment in or loan to the CUSO by any one or more credit unions 
does not exceed $100,000 or the CUSO is wholly owned and the CUSO 
is included in the annual consolidated financial statement audit of its 
parent credit union; or 

(7) if any director of the credit union is an employee of the 
CUSO, or anticipates becoming an employee of the CUSO upon its 
formation. 

(g) [(f)] Permissible activities and services. The commissioner 
may, based upon supervisory, legal, or safety and soundness reasons, 
limit any CUSO activities or services, or refuse to permit any CUSO 
activities or services. Otherwise, a credit union may invest in or loan to 
a CUSO that is engaged in providing products and services that include, 
but are not limited to: 

(1) operational services including credit and debit card 
services, cash services, wire transfers, audits, ATM and other EFT 
services, share draft and check processing and related services, shared 
service center operations, electronic data processing, development, 
sale, lease, or servicing of computer hardware and software, alterna
tive methods of financing and related services, other lending related 
services, and other services or activity, including consulting, related 
to the routine daily operations of credit unions; 

(2) financial services including financial planning and 
counseling, securities brokerage and dealer activities, estate planning, 
tax services, insurance services, administering retirement, or deferred 
compensation and other employee or business benefit plans;  

(3) internet based or related services including sale and de
livery of products to credit unions or members of credit unions; or 

(4) any other product, service or activity deemed econom
ically beneficial or attractive to credit unions or credit union members 
if approved, in writing, by the commissioner. 

(h) [(g)] Compensation. A credit union director, senior man
agement employee, or committee member or immediate family mem
ber of any such person may not receive any salary, commission, or other 

income or compensation, either directly or indirectly, from a CUSO 
affiliated with their credit union, unless received in accordance with a 
written agreement between the CUSO and the credit union. The agree
ment shall describe the services to be performed, the rate of compensa
tion (or a description of the method of determining the amount of com
pensation) and any other provisions deemed desirable by the CUSO 
and the credit union. The agreement, and any amendments, must be 
approved by the board of directors of the credit union and the board of 
directors (or equivalent governing body) of the CUSO prior to any per
formance of service or payment and annually thereafter. For purposes 
of this section, senior management employee shall include the chief ex
ecutive officer, any assistant chief executive officers ([e.g.] vice  presi
dents and above), and the chief financial officer. Immediate[; and im
mediate] family shall include a person’s spouse or any other person 
living in the same household. 

(i) [(h)] Examination fee. If the commissioner requests a 
CUSO [is requested by the commissioner] to make its books and 
records available for inspection and examination, the CUSO shall pay 
a supplemental examination fee as prescribed in §97.113(e) of this 
title (relating to Supplemental examination fees). The commissioner 
may waive the supplemental examination fee or reduce the fee [as he 
deems appropriate]. 

(j) [(i)] Exception [Exclusion]. A credit union which has a net 
worth ratio greater than six percent (6%) and is deemed adequately 
capitalized by its insuring organization may invest in or make loans 
to a CUSO that is not limited by the restriction set forth in subsection 
(f) [(e)](3) of this section,[;] provided the activities of the CUSO are 
[exclusively] limited to activities which could be conducted directly by 
a credit union or are incidental to the conduct of the business of a credit 
union. Notwithstanding this exception [exclusion], all other provisions 
of the act and this chapter applicable to a CUSO apply. In the event 
a credit union’s net worth declines below the required thresholds, the 
credit union may not renew, extend the maturity of, or restructure an 
existing loan, advance additional funds, or increase the investment in 
the CUSO without the prior written approval of the commissioner. 

(k) [(j)] Divestiture. The commissioner may order a credit 
union to reduce or eliminate its investment or loan commitments to 
a CUSO if the credit union is no longer in compliance with the provi
sions of this section and the investment or loan commitment is deemed 
to represent a threat to the continued safety and soundness of the credit 
union. If the limitations in subsection (d) of this section are reached 
or exceeded solely because of the profitability of the CUSO and the 
related GAAP valuation of the investment under the equity method, 
divestiture is not required. A credit union may continue to invest up 
to the limitation without regard to the increase in the GAAP valuation 
resulting from a CUSO’s profitability. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102273 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 837-9236 
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The Credit Union Commission (the Commission) proposes 
amendments to §91.802, concerning Other Investments. The 
amendments adjust ratings thresholds for several types of 
permissible investments, update terms, and clarify that rating 
categories are minimum standards and must be supported with 
the credit union’s own credit analysis to demonstrate that the in-
vestment presents an acceptable credit risk. The amendments 
also edit the rule for clarity. 

The amendments are proposed as a result of the Credit Union 
Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the  first five 
years the proposed amendments are in effect, the public ben-
efits anticipated as a result of enforcing the amended rule will 
be greater clarity and ease of use of the rule. There will be 
no effect on small or micro businesses as a result of adopting 
the amended rule. There is no economic cost anticipated to 
credit unions or individuals for complying with the amended rule 
if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subtitle 
D of the Texas Finance Code; and under Texas Finance Code 
§124.351 and §124.352 which address permitted investments 
and investment limitations. 

The specific sections affected by the proposed amendments are 
Texas Finance Code, §124.351 and §124.352. 

§91.802. Other Investments. 

(a) Definitions. Unless the context clearly indicates otherwise, 
these [The following] words and terms, when used in this section, shall 
have the following meanings[, unless the context clearly indicates oth
erwise]. 

(1) Asset-backed security--A bond, note, or other obliga
tion issued by a financial institution, trust, insurance company, or other 
corporation secured by either a pool of loans, extensions of credit which 
are unsecured or secured by personal property, or a pool of personal 
property leases. 

(2) Bailment for hire contract--A contract whereby a third 
party, bank, or other financial institution, for a fee, agrees to exercise 
ordinary care in protecting the securities held in safekeeping for its 
customers; also known as a custodial agreement. 

(3) Bankers’ acceptance--A time draft that is drawn on and 
accepted by a bank, and that represents an irrevocable obligation of the 
bank. 

(4) Cash forward agreement--An agreement to purchase or 
sell a security with delivery and acceptance being mandatory and at a 
future date in excess of 30 days from the trade date. 

(5) Counterparty--An entity with which a credit union con
ducts investment-related activities in such a manner as to create a credit 
risk exposure for the credit union to the entity. 

(6) Eurodollar deposit--A deposit denominated in U.S. dol
lars in a foreign branch of a United States financial institution. 

(7) Federal funds transaction--A short-term or open-ended 
transfer of funds to a financial institution. 

(8) Financial institution--A bank or savings association, 
the deposits of which are insured by the Federal Deposit Insurance 
Corporation, a federal or state-chartered credit union, or the National 
Credit Union Central Liquidity Facility. 

(9) Investment--Any security, obligation, account, deposit, 
or other item authorized for investment by the Act or this section. For 
the purposes of this section, the term does not include an investment 
authorized by §124.351(a)(1) of the Act. 

(10) Mortgage related security--A security which meets the 
definition of mortgage related security in United States Code Anno
tated, Title 15, §78c(a)(41). 

(11) Nationally recognized statistical rating organiza
tion (NRSRO)--A rating organization such as Standard  and Poor’s,  
Moody’s, or Fitch which is recognized by the Securities and Exchange 
Commission. 

(12) Ordinary care--The degree of care, which an ordinar
ily prudent and competent person engaged in the same line of business 
or endeavor should exercise under similar circumstances. 

(13) Investment repurchase transaction--A transaction in 
which a credit union agrees to purchase a security from a counterparty 
and to resell the same or any identical security to that counterparty at 
a later date and at a specified price. 

(14) Borrowing repurchase transaction--A transaction 
whereby a credit union either: 

(A) agrees to sell a security to a counterparty and to re
purchase the same or any identical security from that counterparty at a 
future date and at a specified price; or 

(B) borrows funds from a counterparty and collateral
izes the loan with securities owned by the credit union. 

(15) Security--An investment that has a CUSIP number or 
that is represented by a share, participation, or other interest in property 
or in an enterprise of the issuer or an obligation of the issuer that: 

(A) either is represented by an instrument issued in 
bearer or registered form or, if not represented by an instrument, is 
registered in books maintained to record transfers by or on behalf of 
the issuer; 

(B) is of a type commonly traded on securities 
exchanges or markets or, when represented by an instrument, is 
commonly recognized in any area in which it is issued or traded as a 
medium for investment; and 

(C) either is one of a class or series or by its terms is 
divisible into a class or series of shares, participations, interests, or 
obligations. 

(16) Settlement date--The date originally agreed to by a 
credit union and a vendor for settlement of the purchase or sale of a 
security. 

(17) Trade date--The date a credit union originally agrees, 
whether orally or in writing, to enter into the purchase or sale of a 
security. 

(18) Yankee dollar deposit--A deposit in a United States 
branch of a foreign bank, the deposits of which are insured by the Fed
eral Deposit Insurance Corporation, that is licensed to do business in 
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the state in which it is located, or a deposit in a state chartered, foreign 
controlled bank. 

(b) Policy. A credit union may invest funds not used in loans 
to members, subject to the conditions and limitations of the written 
investment policy of the board of directors. The investment policy 
may be part of a broader, asset-liability management policy. The board 
of directors must review and approve the investment policy at least 
annually to ensure that the policies adequately address the following 
issues: 

(1) The types of investments that are authorized to be pur
chased [by the board of directors]. 

(2) The aggregate [A specific] limit  on the amount that may 
be invested in any single investment or investment type, set as a per
centage of net worth. 

(3) The delegation of investment authority to the credit 
union’s officials or employees, including the person or persons autho
rized to purchase or sell investments, and a limit of the investment 
authority for each individual or committee. 

(4) The [A list of] authorized broker-dealers or other third-
parties that may be used to purchase or sell investments, and the [an] 
internal process for assessing the credentials and previous record of the 
individual or firm. 

(5) The [An appropriate] risk management framework 
given [for] the level of risk in the investment portfolio. This will 
include specific methods for evaluating, monitoring, and managing 
the credit risk, interest-rate risk, and liquidity risk from the investment 
activities. 

(6) The [A list of] authorized third-party safekeeping 
agents. 

(7) If the credit union operates a trading account, the policy 
shall specify the persons authorized to engage in trading account ac
tivities, trading account size limits, stop loss and sale provisions, time 
limits on inventoried trading account investments, and internal controls 
that specify the segregation of risk-taking and monitoring activities re
lated to trading account activities. 

(8) The procedure for reporting to the board of directors 
investments and investment activities that become noncompliant with 
the credit union’s investment policy subsequent to the initial purchase. 

   (c) Authorized activities.

(1) General authority. A credit union may contract for the 
purchase or sale of a security provided that delivery of the security is by 
regular-way settlement. Regular-way settlement means delivery of a 
security from a seller to a buyer within the time frame that the securities 
industry has established for that type of security. All purchases and 
sales of investments must be delivery versus payment (i.e., payment 
for an investment must occur simultaneously with its delivery). 

(2) Cash forward agreements. A credit union may enter 
into a cash forward agreement to purchase or sell a security, provided 
that: 

(A) the period from the trade date to the settlement date 
does not exceed 90 days; 

(B) if the credit union is the purchaser, it has written 
cash flow projections evidencing its ability to purchase the security; 

(C) if the credit union is the  seller, it owns the  security  
on the trade date; and 

(D) the cash forward agreement is settled on a cash ba
sis at the settlement date. 

(3) Investment repurchase transactions. A credit union 
may enter an investment repurchase transaction provided: 

(A) the purchase price of the security obtained in the 
transaction is at or below the market price; 

(B) the repurchase securities are authorized invest
ments under Texas Finance Code §124.351 or this section; 

(C) the credit union has entered into signed contracts 
with all approved counterparties; 

(D) the counterparty is rated in one of the two [three] 
highest long-term or counterparty rating categories by a [an] NRSRO;  
and 

(E) the credit union receives a daily assessment of the 
market value of the repurchase securities, including accrued interest, 
and maintains adequate margin that reflects a risk assessment of the 
repurchase securities and the term of the transaction. 

(4) Borrowing repurchase transactions. A credit union may 
enter into a borrowing repurchase transaction, which is a borrowing 
transaction subject to the Act, provided: 

(A) any investments purchased by the credit union with 
either borrowed funds or cash obtained by the credit union in the trans
action are authorized investments under Texas Finance Code §124.351 
and this section; 

(B) the credit union has entered into signed contracts 
with all approved counterparties; [and] 

(C)  investments referred to in subparagraph (A) of this 
paragraph [paragraph (4)(A) of this subsection] mature no later than 
the maturity date of the borrowing repurchase transaction; and 

(D) the counterparty is rated in one of the two [three] 
highest long-term or counterparty rating categories bya [an] NRSRO.  

(5) Federal funds. A credit union may enter into a federal 
funds transaction with a financial institution, provided that the interest 
or other consideration received from the financial institution is at the 
market rate for federal funds transactions and that the transaction has 
a maturity of one or more business days or the credit union is able to 
require repayment at any time. 

(6) Yankee dollars. A credit union may invest in yankee 
dollar deposits. 

(7) Eurodollars. A credit union may invest in eurodollar 
deposits. 

(8) Bankers’ acceptance. A credit union may invest in 
bankers’ acceptances. 

(9) Open-end Investment Companies (Mutual Funds). A 
credit union may invest funds in an open-end investment company 
established for investing directly or collectively in any investment 
or investment activity that is authorized under Texas Finance Code 
§124.351 and [or] this section, including qualified money market 
mutual funds as defined by Securities and Exchange Commission 
regulations. 

(10) Government-sponsored enterprises. A credit union 
may invest in government-sponsored enterprise obligations such 
as Federal Home Loan Banks, the Federal Home Loan Mortgage 
Corporation, the Federal National Mortgage Association, the Federal 
Farm Credit Bank, and the Student Loan Marketing Association. 
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(11) Commercial paper. A credit union may invest in com
mercial paper issued by a corporation [corporations] domiciled within 
the United States. The paper must have a short-term or commercial pa
per rating in the highest rating category assigned [and having a rating 
of no less than A1 or P1] by [Standard & Poor’s or Moody’s, respec
tively, or an equivalent rating by] a NRSRO. 

(12) Corporate bonds. A credit union may invest in [do
mestically-issued] corporate bonds issued by a corporation domiciled 
within the United States. The bonds must have a long-term rating 
[which are rated] in [ one of] the  [two] highest rating category assigned 
[categories] by a N RSRO [(e.g. Standard & Poor’s ratings AAA, and 
AA,] and have remaining maturities of five years or less. 

(13) Municipal bonds. A credit union may invest in munic
ipal bonds which are rated [in one of] the  [two] highest rating category 
assigned [categories] by a NRSRO and have remaining maturities of 
five years or less. 

(14) Mortgage related securities. With the exception of 
"accrual bonds" (or Z-bonds) or the residual interest of the mortgage 
related security, a credit union may invest in mortgage related secu
rities that have a long-term rating in the highest rating category as
signed[, which are rated in one of the two highest rating categories] 
by a NRSRO and that are backed by mortgages  secured by real  estate  
upon which is located a residential dwelling, a mixed residential and 
commercial structure, or a residential manufactured home. 

(15) Asset-backed securities. Provided the underlying col
lateral is domestic- and consumer-based, a credit union may invest in 
asset-backed securities that have a long-term rating in the highest rat
ing category assigned [rated in one of the two highest rating categories] 
by a NRSRO. 

(d) Documentation.[:] A credit union shall maintain files con
taining credit and other information adequate to demonstrate evidence 
of prudent business judgment in exercising the investment powers un
der the Act and this rule. Except for investments that are issued, insured 
or fully guaranteed as to principal and interest by the U.S. Government 
or its agencies, enterprises, or corporations or fully insured (including 
accumulated interest) by the National Credit Union Administration or 
the Federal Deposit Insurance Corporation, a credit union must con
duct and document a credit analysis of the issuing entity and/or invest
ment before purchasing the investment. The credit union must update 
the credit analysis at least annually as long as the investment is held. 
Credit and other due diligence documentation for each investment shall 
be maintained as long as the credit union holds the investment and until 
it has been both audited and examined. Before purchasing or selling a 
security, a credit union must obtain either price quotations on the secu
rity (or a similarly-structured security) from at least two broker-dealers 
or a price quotation on the security (or similarly-structured security) 
from an industry-recognized information provider. 

(e) Classification. A credit union must classify a security as 
hold-to-maturity, available-for-sale, or trading, in accordance with gen
erally accepted accounting principles and consistent with the credit 
union’s documented intent and ability regarding the security. 

(f) Purchase or Sale of Investments Through a Third-Party. 

(1) A credit union may purchase and sell investments 
through a broker-dealer as long as the broker-dealer is registered 
with the Securities and Exchange Commission under the Securities 
Exchange Act of 1934 (15 U.S.C. 78a et seq.) or is a financial institu
tion whose broker-dealer activities are regulated by a federal or state 
regulatory agency. 

(2) Before purchasing an investment through a bro
ker-dealer, a credit union must analyze and annually update the 
following information. 

(A) The background of the primary sales representative 
and the local broker-dealer firm with whom the credit union is doing 
business, using information available from federal or state securities 
regulators and securities industry self-regulatory organizations, such as 
the Financial Industry Regulatory Authority [National Association of 
Securities Dealers] and the North American Securities Administrators 
Association, about any enforcement actions against the broker-dealer 
firm, its affiliates, or associated personnel. 

(B) If the broker-dealer is acting as the credit union’s 
counterparty, the ability of the broker-dealer and its subsidiaries or af
filiates to fulfill commitments, as evidenced by capital strength, liq
uidity, and operating results. The credit union should consider current 
financial data, annual reports, long-term or counterparty ratings that 
have been assigned by NRSROs, reports of NRSROs [nationally-rec
ognized statistical rating organizations], relevant disclosure documents 
such as annual independent auditor reports, and other sources of finan
cial information. 

(3) Paragraphs [Requirements] (1) and (2) of this subsec
tion do not apply when a credit union purchases a certificate of deposit 
or share certificate directly from a bank, credit union, or other financial 
institution. 

(g) Discretionary Control Over Investments and Investment 
Advisers. 

(1) Except as provided in paragraph (2) of this subsection, 
a credit union must retain discretionary control over its purchase and 
sale of investments. A credit union has not delegated discretionary 
control to an investment adviser when the credit union reviews all rec
ommendations from the investment adviser and is required to authorize 
a recommended purchase or sale transaction before its execution. 

(2) A credit union may delegate discretionary control over 
the purchase and sale of investments in an aggregate amount not to ex
ceed 100% of its net worth at the time of delegation to persons other 
than the credit union’s officials or employees, provided each such per
son is an investment adviser registered with the Securities and Ex
change Commission under the Investment Advisers Act of 1940 (15 
U.S.C. 80b). 

(3) Before transacting business with an investment adviser 
to which discretionary control has been granted, and annually there
after, a credit union must analyze the adviser’s background and infor
mation available from federal and state securities regulators and securi
ties industry self-regulatory organizations, including any enforcement 
actions against the adviser, associated personnel, and the firm for which 
the adviser works. 

(4) A credit union may not compensate an investment ad
viser with discretionary control over the purchase and sale of invest
ments on a per transaction basis or based on capital gains, capital ap
preciation, net income, performance relative to an index, or any other 
incentive basis. 

(5) A credit union must obtain a report from its investment 
adviser at least monthly that details the investments under the adviser’s 
control and their performance. 

(h) Investment Practice Permitted to Federal Credit Unions. If 
an applicant credit union proposes to make the same type of investment 
which a federally chartered credit union has been granted permission 
to make, the commissioner shall grant the application unless the com
missioner finds that due to the financial position or the state of manage-
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ment of the applicant credit union, the proposed investments or deposits 
would not be sound or prudent investment practices for the applicant 
credit union. The commissioner may instead grant the application con
ditionally, grant in modified form, or deny the application. 

(i) Modification or Revocation of Investment Authority. If the 
commissioner finds that due to the financial condition or management 
of a credit union, an investment practice authorized by this section has 
ceased to be a safe and prudent practice, the commissioner shall inform 
the board of directors of the credit union, in writing, that the authority to 
engage in the practice has been revoked or modified. The credit union’s 
directors and management shall immediately take steps to begin liqui
dating the investments in question or make the modification required 
by the commissioner. The commissioner for cause shown may grant 
the credit union a definite period of time to comply with the commis
sioner’s orders. Credit unions which continue to engage in investment 
practices after their authority to do so has been revoked or modified will 
be treated as if the authority to engage in the practice had never been 
granted, and their actions may be deemed an unsound practice and a 
willful violation of an order of the commissioner and may be grounds 
for appropriate supervisory action against the credit union, its directors 
or officers. 

(j) Waivers. 

(1) The commissioner in the exercise of discretion may 
grant a written waiver, consistent with safety and soundness principles, 
of a requirement or limitation imposed by this subchapter. A decision 
to deny a waiver is not subject to appeal. A waiver request must 
contain the following: 

(A) A copy of the credit union’s investment policy; 

(B) The higher limit or ratio sought; 

(C) An explanation of the need to raise the limit or ratio; 
and 

(D) Documentation supporting the credit union’s ability 
to manage this activity.[;] 

(2) In determining action on a waiver request made under 
subsection (a) of this section, the commissioner will consider the: 

(A) Credit union’s financial condition and manage
ment, including compliance with regulatory net worth requirements. If 
significant weaknesses exist in these financial and managerial factors, 
the waiver normally will be denied. 

(B) Adequacy of the credit union’s policies, practices, 
and procedures. Correction of any deficiencies may be included as 
conditions, as appropriate, if the waiver is approved. 

(C) Credit union’s record of investment performance. 
If the credit union’s record of performance is less than satisfactory or 
otherwise problematic, the waiver normally will be denied. 

(D) Credit union’s level of risk. If the level of risk poses 
safety and soundness problems or material risks to the insurance fund, 
the waiver normally will be denied. 

(k) NRSRO Credit Ratings. The reference to and use of 
NRSRO credit ratings in this rule provides a minimum threshold and 
is not an endorsement of the quality of the ratings. Credit unions must 
conduct their own independent credit analyses to determine that each 
security purchased presents an acceptable credit risk, regardless of the 
rating. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102282 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 837-9236 

♦ ♦ ♦ 
7 TAC §91.803 

The Credit Union Commission (the Commission) proposes 
amendments to §91.803, concerning Investment Limits and 
Prohibitions. The amendments edit the rule for clarity. 

The amendments are proposed as a result of the Credit Union 
Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben-
efits anticipated as a result of enforcing the amended rule will 
be greater clarity and ease of use of the rule. There will be 
no effect on small or micro businesses as a result of adopting 
the amended rule. There is no economic cost anticipated to 
credit unions or individuals for complying with the amended rule 
if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subtitle 
D of the Texas Finance Code; and under Texas Finance Code 
§124.351 and §124.352, which address permitted investments 
and limitations on investments. 

The specific sections affected by the proposed amendments are 
Texas Finance Code, §124.351 and §124.352. 

§91.803. Investment Limits and Prohibitions. 
(a) Limitations. A credit union may [not] invest no more [an 

amount that is greater] than 50% of its net worth with any single obligor 
or related obligors. This limitation does not apply to [except for] in
vestments issued by, or fully guaranteed as to principal and interest by, 
the United States or an agency, enterprise, corporation, or instrumen
tality of the United States, or to [in] any trust or trusts established for 
investing, directly or collectively, in such securities, obligations, or in
struments. For the purposes of this section, obligor is defined as an 
issuer,  trust,  or originator of an investment, including the seller of a 
loan participation. 

(b) Designated Depository. As a single exception to [Notwith
standing] subsection (a) of this section, a credit union’s board of di
rectors may[, as a single exception to this section, will be allowed to] 
establish the maximum [total] aggregate deposit limit for a single finan
cial institution approved by the board as the credit union’s designated 
depository. This deposit limit shall be a percentage of net worth and 
must be based on the credit union’s liquidity trends and funding needs 
as documented by its asset/liability management policy. This author
ity is contingent upon[, provided that] the credit union [has] appropri
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ately documenting [documented] its due diligence to demonstrate that 
the investments in this designated depository do not pose a safety and 
soundness concern. The credit union’s board of directors shall review 
and approve at least annually the maximum [total] aggregate deposit 
limit for its designated depository. The review shall include a current 
due diligence analysis of the financial institution. 

(c) Prohibited Activities. 

(1) Definitions. 

(A) Adjusted trading--selling an investment to a coun
terparty at a price above its current fair value and simultaneously pur
chasing or committing to purchase from the counterparty another in
vestment at a price above its current fair value. 

(B) Collateralized mortgage obligation (CMO)--a 
multi-class bond issue collateralized by mortgages or mortgage-backed 
securities. 

(C) Fair value--the price at which a security can be 
bought or sold in a current, arms length transaction between willing 
parties, other than in a forced or liquidation sale. 

(D) Real estate mortgage investment conduit (REMIC)
-a nontaxable entity formed for the sole purpose of holding a fixed 
pool of mortgages secured by an interest in real property and issuing 
multiple classes of interests in the underlying mortgages. 

(E) Residual interest--the remainder cash flows from 
a CMO/REMIC, or other mortgage-backed security transaction, after 
payments due bondholders and trust administrative expenses have 
been satisfied. 

(F) Short sale--the sale of a security not owned by the 
seller. 

(G) Stripped mortgage-backed security (SMBS)--a se
curity that represents either the principal-only or the interest-only por
tion of the cash flows of an underlying pool of mortgages or mortgage-
backed securities. Some mortgage-backed securities represent essen
tially principal-only cash flows with nominal interest cash flows or es
sentially interest-only cash flows with nominal principal cash flows. 
These securities are considered SMBSs for the purposes of this rule. 

(H) Zero coupon investment--an investment that makes 
no periodic interest payments but instead is sold at a discount from its 
face value. The holder of a zero coupon investment realizes the rate 
of return through the gradual appreciation of the investment, which is 
redeemed at face value on a specified maturity date. 

(2) A credit union may not: 

(A) Purchase or sell financial derivatives, such as fu
tures, options, interest rate swaps, or forward rate agreements; 

(B) Engage in adjusted trading or short sales; 

(C) Purchase stripped mortgage backed securities, 
residual interests in CMOs/REMICs, mortgage servicing rights, 
commercial mortgage related securities, or small business related 
securities; 

(D) Purchase a zero coupon investment with a maturity 
date that is more than 10 years from the settlement date; 

(E) Purchase investments whereby the underlying col
lateral consists of foreign receivables or foreign deposits; or 

(F) Purchase securities used as collateral by a safekeep
ing concern. 

(d) Investment pilot program. 

(1) The commissioner may authorize a limited number of 
credit unions to engage in other types of investment activities under 
an investment pilot program. A credit union wishing to participate in 
an investment pilot program shall submit a request that addresses the 
following items: 

(A) Board policies approving the activities and estab
lishing limits on them; 

(B) A complete description of the activities, with spe
cific examples of how the credit union will conduct them and how they 
will benefit the credit union; 

(C) A demonstration of how the activities will affect 
the credit union’s financial performance, risk profile, and asset-liability 
management strategies; 

(D) Examples of reports the credit union will generate 
to monitor the activities; 

(E) A projection of the associated costs of the activities, 
including personnel, computer, audit, etc.; 

(F) A description of the internal systems to measure, 
monitor, and report the activities, and the qualifications of the staff 
and/or official(s) responsible for implementing and overseeing the ac
tivities; and 

(G) The internal control procedures that will be imple
mented, including audit requirements. 

(2) In connection with a request to participate in an invest
ment pilot program, the commissioner will consider the general nature 
and functions of credit unions, as well a s t he s pecific financial condi
tion and management of the applicant credit union, as revealed in the 
request, examinations, or such other information as may be available 
to the commissioner. The commissioner may approve the request, ap
prove the request conditionally, approve it in modified form, or deny it 
in whole or in part. A decision by the commissioner concerning par
ticipation in an investment pilot program is not appealable. 

(3) The commissioner may find that an investment pilot 
program previously authorized is no longer a safe and prudent practice 
for credit unions generally to engage in, or has become inconsistent 
with applicable state or federal law, or has ceased to be a safe and pru
dent practice for one or more particular credit unions in light of their 
financial condition or management. Upon such a finding, the commis
sioner will send written notice informing the board of directors of any 
or all of the credit unions engaging in such a practice that the authority 
to engage in the practice has been revoked or modified. When the com
missioner so notifies any credit union, its directors and officers shall 
forthwith take steps to liquidate the investments in question or to make 
such modifications as the commissioner requires. Upon demonstration 
of good cause, the commissioner may grant a credit union some def
inite period of time in which to arrange its affairs to comply with the 
commissioner’s direction. Credit unions which continue to engage in 
investment practices where their authority to do so has been revoked 
or modified will be deemed to be engaging in an unsound practice. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102274 
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Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 837-9236 

7 TAC §91.804 

The Credit Union Commission (the Commission) proposes 
amendments to §91.804, concerning Custody And Safekeep-
ing. The amendments clarify and update terms and provide an 
example of information a credit union should consider when 
evaluating a safekeeper. 

The amendments are proposed as a result of the Credit Union 
Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben-
efits anticipated as a result of enforcing the amended rule will 
be greater clarity and ease of use of the rule. There will be 
no effect on small or micro businesses as a result of adopting 
the amended rule. There is no economic cost anticipated to 
credit unions or individuals for complying with the amended rule 
if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subtitle 
D of the Texas Finance Code; and under Texas Finance Code 
§124.351 which sets out permitted investments for credit unions. 

The specific section affected by the proposed amendments is 
Texas Finance Code, §124.351. 

§91.804. Custody And Safekeeping. 

(a) A credit union’s purchased investments and repurchased 
collateral must be in its possession, recorded as owned by the credit 
union through the federal reserve book-entry system, or be held by a 
board-approved safekeeper under a bailment for hire contract or a cus
todial arrangement subject to regulation by the Securities and Exchange 
Commission. Any safekeeper used by a credit union must be regulated 
and supervised by either the Securities and Exchange Commission or 
a federal or state financial institution regulatory agency. For the pur
poses of this section a bailment for hire contract has the same meaning 
as in §91.802 (relating to Other Investments). Annually, a credit union 
must analyze the ability of any safekeeper used by the credit union 
to fulfill its custodial responsibilities, as evidenced by capital strength 
and financial conditions. The credit union should consider current fi 
nancial data, annual reports, reports of nationally-recognized statistical 
rating organizations (NRSROs), relevant disclosure documents such as 
annual independent auditor reports, and other sources of financial in
formation. At least monthly, a credit union must obtain and reconcile 
a statement of purchased investments and repurchased collateral held 
in safekeeping. 

(b) A credit union that invests funds in a certificate of deposit 
in a financial institution as defined in §91.802 (relating to Other In
vestments) shall hold such certificate of deposit in the name of the 
cr in 
the safekeeper’s 

edit union or, if held by a safekeeper or registered broker-dealer, 
or registered broker-dealer’s name as custodial nomi

nee[custodian] for a credit union [or the credit union’s registered broker 
or dealer]. Any certificate of deposit held by a safekeeper or registered 
broker-dealer as custodial nominee [custodian] for a credit union [or 
the credit union’s registered broker or dealer] must be eligible for ex
tended or flow-through insurance coverage to the credit union through 
either the Federal Deposit Insurance Corporation or the National Credit 
Union Share Insurance Fund. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102275 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 837-9236 

7 TAC §91.805 

The Credit Union Commission (the Commission) proposes 
amendments to §91.805, concerning Loan Participation Invest-
ments. The amendments clarify that a credit union purchasing 
a participation interest in a non-member loan must report that 
interest in accordance with generally accepted accounting 
principles. The amendments also notify the credit union of 
the requirement to comply with Part 741 of the National Credit 
Union Administration, if applicable. 

The amendments are proposed as a result of the Credit Union 
Department’s general rule review. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed amendments are in effect there 
will be no fiscal implications for state or local government as a 
result of enforcing or administering the amended rule. 

Ms. Loar has also determined that for each year of the first five 
years the proposed amendments are in effect, the public ben-
efits anticipated as a result of enforcing the amended rule will 
be greater clarity and ease of use of the rule. There will be 
no effect on small or micro businesses as a result of adopting 
the amended rule. There is no economic cost anticipated to 
the credit union system or to individuals for complying with the 
amended rule if adopted. 

Written comments on the proposal must be submitted  within 30  
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The amendments are proposed under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subtitle 
D of the Texas Finance Code; and under Texas Finance Code 
§124.351 which sets out permitted investments for credit unions. 

The specific section affected by the proposed amendments is 
Texas Finance Code, §124.351. 
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§91.805. Loan Participation Investments. 

(a) A credit union may purchase a participation interest in a 
non-member loan from a corporation, credit organization, or financial 
organization, as permitted by §124.351(a)(8) of the Act, provided the 
credit union [it]: 

(1) is specifically empowered to purchase such investments 
in the board’s written investment policy; 

(2) does not obtain an interest greater than 90% of the face 
amount of each individual loan, if the borrower is not a member of the 
credit union or a member of another participating credit union; 

(3) uses the same underwriting standards for loan partici
pation investments as it does for loans originated by the credit union; 
and 

(4) limits its aggregate investment in loan participation in
vestments [participations] to an amount no greater [less] than 50% of 
the credit union’s net worth. 

(b) Financial Reporting. A participation interest in a 
non-member loan purchased under this section shall be reported in 
accordance with generally accepted accounting principles. 

(c) Other Requirements. A credit union purchasing a loan par
ticipation investment must also comply with applicable requirements 
contained within Part 741 of the National Credit Union Administration 
Rules and Regulations. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102276 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 837-9236 

SUBCHAPTER K. RESIDENTIAL MORTGAGE 
LOAN ORIGINATORS EMPLOYED BY A CUSO 
7 TAC §§91.2000 - 91.2007 

The Credit Union Commission (Commission) proposes new 
Chapter 91, Subchapter K, §§91.2000 - 91.2007, concerning 
Residential Mortgage Loan Originators Employed by a CUSO. 
The new subchapter describes certain requirements for resi-
dential mortgage loan originators, and explains the process the 
Credit Union Department (Department) will use in examining, 
inspecting, and investigating these employees of credit union 
subsidiary organizations (CUSOs). 

Section 91.2000, concerning Definitions and Licensing, defines 
credit union subsidiary organization, residential mortgage loan 
originator, and Nationwide Mortgage Licensing System and Reg-
istry, and sets out the licensing, supervision, and examination for 
residential mortgage loan originators. 

Section 91.2001, concerning Books and Records; Examinations; 
Reimbursement of Travel Costs, requires residential mortgage 
loan originators to maintain books and records and make them 
available to the commissioner for examination. The rule also 

requires a CUSO to reimburse the Department for any out-of-
state travel costs  incurred in  connection with an examination.  

Section 91.2002, concerning Complaints and Investigations, re-
quires the commissioner to investigate complaints and, if appro-
priate, refer the matter to the Department of Savings and Mort-
gage Lending for action. 

Section 91.2003, concerning Enforcement Action, describes the 
actions the commissioner may take to ensure compliance with 
Finance Code Chapters 156 and 180. 

Section 91.2004, concerning Annual Mortgage Call Reports; 
§91.2005, concerning Loan Status Form; and §91.2006, con-
cerning Required Disclosures, describe reports, forms, and 
disclosures the CUSO or residential mortgage loan originator 
must provide. 

Finally, §91.2007, concerning False, Misleading or Deceptive 
Practices, prohibits a residential mortgage loan originator from 
using any advertising that is inaccurate or misleading. 

The new rules are proposed to comply with the Department’s 
new oversight of CUSO employees that engage in residential 
mortgage loan originations. 

Betsy Loar, General Counsel, has determined that for the first 
five year period the proposed new rules are in effect there will 
be no fiscal implications for state or local government as a result 
of enforcing or administering the  rules.  

Ms. Loar has also determined that for each year of the first five 
years the proposed new rules are in effect, the public benefits 
anticipated as a result of enforcing the rules will be greater clarity 
and ease of use of the rules. There will be no effect on small 
or micro businesses as a result of adopting the rules. There is 
no economic cost anticipated to the credit union system or to 
individuals for complying with the rules if adopted. 

Written comments on the proposal must be submitted within 30 
days after its publication in the Texas Register to Betsy Loar, 
General Counsel, Credit Union Department, 914 East Anderson 
Lane, Austin, Texas 78752-1699. 

The new rules are proposed under Texas Finance Code 
§15.4024, which permits the Commission to adopt and enforce 
rules for the commissioner to examine, inspect, or investigate 
employees of credit union subsidiary organizations who are 
licensed to act as residential mortgage loan originators. 

The specific sections affected by the proposed new rule is Texas 
Finance Code, §15.4024. 

§91.2000. Definitions and Licensing. 
(a) Definitions. 

(1) Credit union subsidiary organization (CUSO) shall 
have the same meaning as provided in Finance Code §180.002. 

(2) Residential mortgage loan originator shall have the 
same meaning as provided in Finance Code §180.002. 

(b) Licensing. A residential mortgage loan originator em
ployed by a CUSO shall be licensed as required by Finance Code 
Chapters 156 and 180, and shall comply with all requirements for 
obtaining, renewing, and maintaining a license under those chapters 
and under 7 TAC Chapter 81. 

(c) Supervision and Examination. The commissioner shall ex
amine, inspect, investigate, and enforce compliance with all legal and 
regulatory requirements applicable to residential mortgage loan origi
nators employed by a CUSO. The commissioner may examine, inspect, 
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or investigate the employees of a CUSO as frequently as the commis
sioner considers it necessary or advisable to safeguard the public or to 
efficiently enforce applicable law. 

§91.2001. Books and Records; Examinations; Reimbursement of 
Travel Costs. 

(a) A residential mortgage loan originator employed by a 
CUSO shall maintain, at the location specified in his or her application, 
books and records as required by 7 TAC §81.10, and shall promptly 
make the books and records available to the department on request. 
The department, through its examiners, shall periodically examine 
these books and records. The examination shall be conducted in a 
manner consistent with 7 TAC §81.12. 

(b) If the Department must travel out-of-state to conduct an 
examination of a residential mortgage loan originator employed by a 
CUSO because the required records are maintained at a location outside 
of the state, the CUSO will be required to reimburse the department 
for the actual costs the department incurs in connection with such out
of-state travel including transportation, lodging, meals, and any other 
reasonably related costs. 

§91.2002. Complaints and Investigations. 
If the commissioner receives a signed written complaint alleging im
proper acts or omissions by a residential mortgage loan originator em
ployed by a CUSO, the commissioner shall investigate as set out in 
Finance Code §15.409 and 7 TAC §81.11. If the investigation finds 
grounds for suspending or terminating the residential mortgage loan 
originator’s license, the commissioner shall promptly refer the matter 
to the Department of Savings and Mortgage Lending for further action. 

§91.2003. Enforcement Action. 
To ensure the effective supervision and enforcement of Finance Code 
Chapters 156 and 180 and all applicable rules, the commissioner may 
take any of the following actions: 

(1) order restitution against a residential mortgage loan 
originator employed by a CUSO for violations of applicable laws; 

(2) impose an administrative penalty on a residential mort
gage loan originator employed by a CUSO, subject to Finance Code 
§180.202; or 

(3) issue orders or directives as provided by Finance Code 
§180.203. 

§91.2004. Annual Call Reports. 
A CUSO that employs one or more residential mortgage loan origi
nators must file an annual call report as required by 7 TAC §81.15. 
The report must be filed with the Department of Savings and Mortgage 
Lending, with a copy to the commissioner. 

§91.2005. Loan Status Form. 
A residential mortgage loan originator shall provide the appropriate 
loan status form as prescribed by 7 TAC §81.2 to a prospective mort
gage loan applicant. 

§91.2006. Required Disclosures. 
A residential mortgage loan originator employed by a CUSO shall pro
vide the following notice to a residential mortgage loan applicant with 
an application for a residential mortgage loan: "COMPLAINTS RE
GARDING RESIDENTIAL MORTGAGE LOAN ORIGINATORS 
EMPLOYED BY A CREDIT UNION SERVICE ORGANIZATION 
SHOULD BE SENT TO THE CREDIT UNION DEPARTMENT, 914 
EAST ANDERSON LANE, AUSTIN, TEXAS 78752. TELEPHONE 
INQUIRIES MAY BE DIRECTED TO THE CREDIT UNION DE
PARTMENT AT (512) 837-9236." 

§91.2007. False, Misleading or Deceptive Practices. 
A residential mortgage loan originator employed by a CUSO may not 
use any advertising (which includes print, electronic, or broadcast me
dia, displays and signs, stationery, and other promotional material) or 
make any representation which is inaccurate or deceptive in any par
ticular, or which in any way misrepresents its services or contracts, or 
which violates the requirements of 7 TAC §81.8 and §81.9. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102277 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 837-9236 

TITLE 16. ECONOMIC REGULATION 

PART 2. PUBLIC UTILITY 
COMMISSION OF TEXAS 

CHAPTER 22. PROCEDURAL RULES 
SUBCHAPTER J. SUMMARY PROCEEDINGS 
16 TAC §22.183 

The Public Utility Commission of Texas (commission) proposes 
an amendment to §22.183, relating to Failure to Attend Hearing 
and Disposition by Default. The proposed amendment will allow 
the presiding officer to issue a default order if the party that does 
not bear the burden of proof fails to respond to the notice for an 
opportunity for hearing. Currently, §22.183 allows disposition by 
default only if a hearing is held and the party fails to appear for the 
hearing. Project Number 39316 is assigned to this proceeding. 

Jason Haas, Legal Division, has determined that for each year 
of the first five-year period the amendment is in effect there will 
be no fiscal implications for state or local government as a result 
of enforcing or administering the section. 

Mr. Haas has determined that for each year of the first five years 
the amendment is in effect the public benefit anticipated as a re-
sult of enforcing the amendment will be more efficient processing 
of proceedings before the commission. Currently, the commis-
sion must hold a hearing, and only if the party fails to attend 
the hearing can the presiding officer issue a default order. The 
amendment will allow the presiding officer to issue a default order 
if the party fails to respond to the notice that the party has the op-
portunity for a hearing, reducing the administrative burden before 
issuing a default order. There will be no adverse economic effect 
on small businesses or micro-businesses as a result of enforc-
ing the amendment. Therefore, no regulatory flexibility analysis 
is required. There is no anticipated economic cost to persons 
who are required to comply with the amendment as proposed. 

Mr. Haas has also determined that for each year of the first 
five years the amendment is in effect there should be no effect 
on a local economy, and therefore no local employment impact 
statement is required under Administrative Procedure Act (APA), 
Texas Government Code §2001.022. 
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The commission staff will conduct a public hearing on this rule-
making, if requested pursuant to the Administrative Procedure 
Act, Texas Government Code §2001.029, at the commission’s 
offices located in the William B. Travis Building, 1701 North Con-
gress Avenue, Austin, Texas 78701. The request for a public 
hearing must be received by August 1, 2011. 

Initial comments on the amendment may be submitted to the  Fil-
ing Clerk, Public Utility Commission of Texas, 1701 North Con-
gress Avenue, P.O. Box 13326, Austin, Texas 78711-3326, by 
August 1, 2011. Sixteen copies of comments on the proposed 
amendment are required to be filed pursuant to §22.71(c) of this 
title. Reply comments may be submitted by August 15, 2011. 
Comments should be organized in a manner consistent with the 
organization of the amended rule. The commission invites spe-
cific comments regarding the costs associated with, and bene-
fits that will be gained by, implementation of the amended rule. 
The commission will consider the costs and benefits in deciding 
whether to adopt the amendment. All comments should refer to 
Project Number 39316. 

This amendment is proposed under the Public Utility Regula-
tory Act, Texas Utilities Code Annotated §14.002 and §14.052 
(Vernon 2007 and Supp. 2010) (PURA) and Administrative Pro-
cedure Act (APA), Texas Government Code §2001.004 (Vernon 
2008 and Supp. 2010), which require the commission to adopt 
procedural rules. 

Cross Reference to Statutes: Public Utility Regulatory Act 
§14.002 and §14.052, and APA §2001.004. 

§22.183. [Failure to Attend Hearing and] Disposition by Default. 
(a)            

the burden of proof fails to request a hearing within 30 days after ser
vice of notice of an opportunity for a hearing. [Disposition by default. 
If a party who does not have the burden of proof fails to appear for 
hearing, the presiding officer may proceed in that party’s absence on 
a default basis. In the proposal for decision or final order, the factual 
allegations listed in the notice of hearing will be deemed admitted.] 

Default. A default occurs when a party who does not have


(b) Default order. Upon default, the presiding officer may is
sue a default order - either a proposal for decision or a final order - dis
posing of the proceeding without a hearing. A default order requires 
adequate proof that: [Notice of default proceeding. Any default pro
ceeding under this section requires adequate proof of the following:] 

(1) The notice of the opportunity for a hearing [Proof that 
proper notice of hearing was provided to the defaulting party pursuant 
to Tex. Gov’t Code, Chapter 2001. Such notice must have] included 
a disclosure in at least twelve-point, bold-face type, that the factual al
legations listed in the notice could be deemed admitted, and the relief 
sought in the notice of hearing might be granted by default, if the de
faulting party fails to timely request a [appear at the] hearing; and [or] 

(2) The notice of opportunity for a hearing was sent by cer
tified mail to: [If it is not possible to prove actual receipt of notice, a 
hearing may proceed on a default basis if there is credible evidence 
that:] 

(A) [the notice of hearing was sent by certified mail, re
turn receipt requested to] the  party’s last known address in the com
mission’s records, if the party has a license, certificate, or registration 
approved by the commission; [and] 

(B) [the notice of hearing was sent by certified mail, 
return receipt requested to] the registered agent for process for the party 
on file with the Secretary of State, if the party does not have a license, 
certificate, or registration approved by the commission and is registered 
with the Secretary of State; or[.] 

(C) an address for the party identified after reasonable 
investigation, if subparagraphs (A) and (B) of this paragraph do not 
apply. 

(c) Exceptions and replies Any party may file exceptions to 
a default proposal for decision and replies to exceptions pursuant to 
§22.261(d) of this title (relating to Proposals for Decision). [Admis
sion of evidence. The party with the burden of proof shall submit ev
idence to the presiding officer in accordance with the requirements of 
this section.] 

(d) Motions for rehearing. Any party may file a motion for re
hearing to a default final order pursuant to §22.264 of this title (relating 
to Rehearing). [Motion to set aside a default. Not later than 10 days 
after the hearing has concluded, if a dismissal, proposal for decision, 
or a proposed final order has not been issued, a party may file a motion 
to set aside a default and reopen the record. The presiding officer may 
grant the motion, set aside the default and reopen the record for good 
cause shown.] 

(e) Late hearing request. If a party requests a hearing after the 
deadline to request a hearing, but before a default order has become fi 
nal, the presiding officer may grant the request for good cause shown. 
[Default proposal for decision or order. Upon the failure of the de
faulting party to appear at the hearing, the presiding officer may issue a 
default proposal for decision or final order, as applicable. Parties may 
file exceptions and replies to exceptions to a default proposal for deci
sion pursuant to §22.261 of this title (relating to Proposals for Decision) 
and may file a motion for rehearing to a default final order pursuant to 
§22.264 of this title (relating to Rehearing).] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102208 





Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-7223 

PART 4. TEXAS DEPARTMENT OF 
LICENSING AND REGULATION 

CHAPTER 83. COSMETOLOGISTS 
The Texas Department of Licensing and Regulation (Depart-
ment) proposes amendments to existing rules at 16 Texas 
Administrative Code (TAC) §§83.10, 83.20, 83.21, 83.25, 83.31, 
83.70 - 83.72, 83.74, 83.80 and 83.120, and the repeal of 
§83.75 regarding the cosmetology program. 

The Department is proposing amendments to Chapter 83 in re-
sponse to its required four-year rule review and the Texas Com-
mission of Licensing and Regulation’s (Commission) rule simpli-
fication initiative. 

The proposed rule changes are necessary to eliminate the defini-
tion and licensing requirements relating to registered examina-
tion proctors; eliminate continuing education licensing require-
ments for licenses expiring before September 1, 2008; modify 
the number of continuing education courses required for license 
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renewal; expand the ways for cosmetology schools to track stu-
dent hours; clarify the definition of school withdrawal and ter-
mination and eliminate the specific number of practical applica-
tions that students must perform along with the requirement that 
schools record and transmit that information to the Department. 

The Department published a Notice of Intent to Review its cos-
metology program rules as part of the four-year rule review re-
quired under Texas Government Code §2001.039, in the Novem-
ber 12, 2010, issue of the Texas Register (35 TexReg 10064). A 
subsequent notice was published in the December 10, 2010, is-
sue of the Texas Register (35 TexReg 11079),  which extended  
the public comment period until January 13, 2011. 

The Department received public comments in response to its No-
tice of Intent to Review. The re-adoption notice stated that the 
Department would address those public comments along with 
the suggested changes resulting from the Department’s own re-
view in a future proposed rulemaking. In addition to those sug-
gested changes, the Texas Commission of Licensing and Regu-
lation, has directed the Department’s advisory boards to review 
their respective program rules with a goal of simplifying the rules 
and eliminating any unnecessary or obsolete rules. 

The current proposal reflects the public comments submitted in 
response to the Notice of Intent to Review, the Department’s own 
review of the rules, and input and recommendations from the 
Cosmetology Advisory Board (Advisory Board) on the rule re-
view proposal and the rule simplification initiative. The Depart-
ment’s responses to the public comments that were submitted 
in response to the Notice of Intent to Review are specifically ad-
dressed in this proposal. 

§83.10 

The proposal amends §83.10. Definitions, by deleting current 
§82.10(20), "registered examination proctor" defined as "an in-
dividual authorized by the department to evaluate or grade prac-
tical examinations..." The Department does not use registered 
examination proctors to grade exams. It is more cost effective to 
contract with PSI Exams for this service because the company 
also develops and administers examinations for all occupational 
licenses that the Department regulates. As a result, the rules 
requiring registration and regulation of examination proctors are 
unnecessary. 

The proposal also renumbers the remaining definitions as appli-
cable to reflect the deleted definition. 

Three public comments were submitted on §83.10 in response 
to the Notice of Intent to Review. One individual urged reform 
of the registered examination proctor qualifications and registra-
tion. The Department did not incorporate the commenter’s sug-
gestions into this proposal but instead is recommending that the 
examination proctor registrant definition and all rules referencing 
the term be eliminated. 

Another individual strongly felt that the term facialist should be 
changed to aesthetician because the term "aesthetician" is more 
widely used in the industry. The Department did not make any 
changes in response to this public comment. This suggestion 
would require a statutory change by the legislature. 

A third individual submitted a public comment suggesting that 
the term "approved program" be added to §83.10 as "a program 
approved by the Department to provide training for a specialty 
license that is subject to regulation under the act". The Depart-
ment did not make any changes in response to this public com-

ment. This suggestion would require a statutory change by the 
legislature. 

§83.20 

The proposal deletes §83.20(f)(1) - (5), eligibility requirements 
for registered examination proctors. 

Four public comments were submitted on §83.20 in response 
to the Notice of Intent to Review. One individual suggested 
that standardizing the written exam by using the NIC exam will 
make discussions of reciprocity more relevant since 36 states 
currently adhere to NIC testing. The Department did not make 
any changes in response to this public comment because the 
decision to contract with testing services is not determined by 
rule. 

The same individual questioned whether weaving, braiding and 
wig specialty should be removed from the definition of cosme-
tology. A second individual stated that the braiding and weaving 
license be combined and the hours increased to 750 because it 
takes more practice for someone to learn to braid or weave than 
it does to learn to cut, color, or relax hair. 

The Department did not make any changes in response to these 
public comments however the Commission’s rule simplification 
initiative is an ongoing project and the Advisory Board and the 
Department will consider curriculum recommendations at a later 
date. 

A representative of Southeast Texas Career Institute com-
mented that all instructors should be required to complete 750 
hours in methods of teaching instead of having the option to 
substitute two years of practical experience for 500 hours of 
training in teaching methods. This would ensure that instructor 
learn effective teaching methods. The Department did not 
make any changes in response to this public comment. This 
suggestion would require a statutory change by the legislature. 

A fourth individual commented that an apprenticeship program 
should be an educational requirement for licensure. The De-
partment did not make any changes in response to this public 
comment. This suggestion would require a statutory change by 
the legislature. 

§83.21 

The proposal amends §83.21(g) to eliminate the requirement 
that applicants wear a smock/lab coat with sleeves when taking 
the practical examination. The Advisory Board’s opinion is that 
the requirement is not necessary to ensure safety or sanitation 
during testing. 

One public comment was submitted on §83.21 in response to the 
Notice of Intent to Review. A representative of Regency Beauty 
Institute commented that these subparagraphs make no refer-
ence to requiring students to complete the remainder of their 
1500 clock hours prior to taking the written exam and as such, 
the rule leads students to believe that they can move forward 
with taking their written and practical exam with only 1000 hours 
completed. The individual suggests that the rule be clarified to 
indicate that schools must certify a student’s graduation prior to 
registration for the practical exam. The Department did not make 
any changes in response to this public comment however the 
Commission’s rule simplification initiative is an ongoing project 
and the Advisory Board and the Department will consider this 
recommendation at a later date. 

§83.22 
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One public comment was submitted on §83.22 in response to the 
Notice of Intent to Review which questioned why there should be 
separate licenses for barbers and cosmetologists since there is 
no difference between the two occupations except that barbers 
can shave clients. The Department did not make any changes in 
response to this public comment. This suggestion would require 
a statutory change by the legislature. 

The same commenter suggested that new salons be permitted 
to open if they have submitted a completed application certifying 
that they have complied with TDLR requirements and paid the 
fee since allowing opening prior to inspection would create jobs 
more quickly for cosmetologists. The Department did not make 
any changes in response to this public comment however the 
Commission’s rule simplification initiative is an ongoing project 
and the Advisory Board and the Department will consider this 
recommendation at a later date. 

A second individual was concerned about the complications of 
moving a shop from one location to another without closing the 
business for a few days stating that it is not practical and that 
some leniency should be given to shop owners so they don’t 
have to close their business. The Department did not make any 
changes in response to this public comment however the Com-
mission’s rule simplification initiative is an ongoing project and 
the Advisory Board and the Department will consider this rec-
ommendation at a later date. 

§83.25 

The proposal amends §83.25 by eliminating subsections (b) - (d) 
which refer to continuing education licensing requirements for li-
censes that expire before September 1, 2008. These subsec-
tions were included as transition provisions and are no longer 
necessary because all licenses issued prior to September 1, 
2008, have expired. 

Section 83.25 is amended based upon the Advisory Board’s re-
view of the continuing education requirements. The Advisory 
Board’s opinion is that the overall number of continuing educa-
tion hours should be reduced from six to four. The number of 
sanitation hours required for operators and specialty instructors 
are decreased from two to one and three hours must be earned 
in any topic listed in subsections (g) including sanitation, law and 
rules other than sanitation, and the curriculum subjects listed in 
§83.120. 

Three public comments were submitted on §83.25 in response 
to the Notice of Intent to Review. One cosmetologist submitted 
a comment suggesting that continuing education requirements 
for renewal should be eliminated. 

A second individual suggested that the Department find a way  for  
continuing education to be reduced or streamlined and a third in-
dividual commented that there is no justifiable reason to require 
continuing education for license renewal and questioned the ex-
emption for licensees over 65 years of age if continuing educa-
tion requirements are really necessary. The Advisory Board has 
proposed reducing the continuing education requirements and 
has incorporated the suggestions into this proposal. 

§83.28 

One public comment was submitted on §83.28 in response 
to the Notice of Intent to Review. The commenter stated that 
the reciprocity requirements are too stringent and that Texas 
should allow all out-of-state qualified cosmetologists to obtain 
a license. The Department did not make any changes in re-
sponse to this public comment. The requirements for allowing 

out-of-state qualified cosmetologists to obtain a license are set 
out in §83.28(a)(1)(A). 

§83.31 

The proposal deletes §83.31(b)(3), license terms for examina-
tion proctor registration. 

§83.65 

One individual  commented on §83.65 in response to the Notice 
of Intent Review. The individual suggested barring cosmetology 
school owners from sitting on the Advisory Board as one of sev-
eral ways to make obtaining a license less expensive and im-
prove the quality of graduates. The Department did not make 
any changes in response to this public comment. This sugges-
tion would require a statutory change by the legislature. 

§83.70 

The proposal amends §83.70(e) to expand the options a license 
holder has when displaying her/his license. The amendment will 
allow the licensee to either post the license at her/his work station 
or make it available at the salon reception desk. 

The proposal eliminates §83.70(i) which requires licensees to 
make appointments to provide services to incapacitated or de-
ceased persons through a salon. The Advisory Board believes 
that eliminating this subsection will make it more convenient for 
a licensee because she/he will be able to make arrangements to 
directly schedule the service without using an intermediary sa-
lon. 

§83.71 

The proposal eliminates §83.71(e)(1)(D) and (6)(D) which cur-
rently requires salons to provide hand-held hair dryers to salon 
employees. The Advisory Board recommends this change to re-
flect the standard practice in the industry that stylists use their 
own hand-held hair dryers when working. 

§83.72 

The proposal amends §83.72 to provide an additional way for 
beauty culture schools to track student hours. Currently, schools 
may only track student hours by using a time clock. The pro-
posed amendments give schools the option of using credit hours 
to track student hours. The amendments establish procedures 
for schools that elect to use credit hours. Schools choosing to 
change from clock to credit hours will be required to submit their 
curriculum to the Department for approval before making the 
change to ensure that the proposed curriculum hours are equiv-
alent to clock hours. 

One public comment was submitted by an instructor at the 
Odessa College Cosmetology High School Department on 
§83.72 in response to the Notice of Intent to Review.  The  
cosmetology instructor favored eliminating clock hours for 
cosmetology students because it would put more focus on 
learning instead of accumulating hours in a subject area and 
would allow instructor input when scheduling exams based upon 
student mastery of subject matter instead of hours accumulated. 
The instructor believes that this change would help to reduce 
failure rates. The Department incorporated the commenter’s 
suggestion into the proposal by providing an additional method 
of tracking student hours by credit so that schools may have the 
option of using either clock hours or credit hours. 

A second public comment was received from Regency Beauty 
Institute on §83.72(f) in response to the Notice of Intent to Re-
view requesting that the requirement that a full-time instructor 
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be on staff and on duty during business hours be amended to 
include part-time instructors. The Department did not make any 
changes in response to this public comment. This suggestion 
would require a statutory change by the legislature. 

§83.74 

The proposal amends §83.74(b), (c), and (i) - (k) to change the 
term "credit hours" to "credit" so that the term will include both 
clock hours and credit hours. 

The Department proposes to amend §83.74(g) to define the 
terms "withdrawal or termination" by the number of hours 
scheduled according to the contract the student has signed 
with the school and not the clock hours the student has earned 
during class attendance. The amendment creates a method 
of calculating withdrawal or termination that does not solely 
reference clock hours but also includes credit hours. 

§83.75 

The proposal repeals §83.75. Responsibilities of Registered Ex-
amination Proctors. This rule is obsolete and unnecessary and 
is being repealed in response to the Commission’s directive to 
simplify and eliminate any unnecessary or obsolete rules. 

§83.80 

The proposal deletes §83.80(a)(12), (b)(12) and (j), registration, 
examination and renewal fees of registered examination proc-
tors. 

One public comment was submitted on §83.80 in response to 
the Notice of Intent to Review. The individual stated that "the 
extravagant costs of licensing fees for out-of-state applicants 
needs to be lowered for anyone who has already taken and suc-
cessfully passed a test in their previous state." In the alternative, 
fees should be lowered for individuals who are required to test in 
Texas. The Department did not make any changes in response 
to this public comment. The Department is required to set fees 
in amounts reasonable and necessary to cover the costs of ad-
ministering programs under its jurisdiction. The fees currently in 
place are commensurate with the amount required by the De-
partment to cover costs. 

§83.120 

The proposal amends §83.120(d) to eliminate the requirement 
that each cosmetology student complete minimum practical ap-
plications of the curriculum according to the practical applica-
tions of the curriculum set out in subsection (d). The current rule 
requiring that cosmetology students complete the same num-
ber of practical applications does not take into account the ap-
titude of the individual student and the amount of time it may 
or may not take a student to achieve mastery of a specific ap-
plication. The elimination of the practical application minimum 
requirements will allow schools to consider the needs of each 
student, individually, when assigning practical applications. 

William H. Kuntz, Jr., Executive Director, has determined that, for 
the first five-year period the proposed amendments and repeal 
are in effect there will be no foreseeable implications relating 
to cost or revenues of state or local government as a result of 
enforcing or administering the proposed rules. 

Mr. Kuntz also has determined that for each year of the first five-
year period the proposed amendments and repeal are in effect, 
the public benefit will be enhanced by making current rules more 
accessible and understandable to the cosmetology industry as 
a result of repealing obsolete or unnecessary rules. 

The reduction in continuing education hours may have some 
negative financial impact on small or micro-businesses who pro-
vide continuing education courses for cosmetologists. The De-
partment does not monitor the fees that continuing education 
providers charge for hours or courses but a review of on-line 
courses shows an average price of $55 to $65 for a six hour 
course. The estimated fees could be reduced by approximately 
one-third if course hours and/or fees are reduced to reflect the 
reduction in continuing education hours. The Department does 
not regulate the fees that continuing education providers charge 
and some providers may choose to raise fees in response to the 
reduction in hours. 

Conversely, there will be costs and time savings to approximately 
187,000 licensees who will benefit from the reduction in hours, 
many of whom are also small business. The amount of savings 
to each licensee will vary depending upon the course in which 
the licensee chooses to enroll. 

The Department has considered not reducing continuing educa-
tion hours or reducing them by one hour instead of two, however 
the Advisory Board believes that the benefit to license holders 
out-weighs any possible negative impact to continuing educa-
tion providers. 

Comments on the proposal may be submitted by mail to Caroline 
Jackson, Legal Assistant Team Lead, General Counsel’s Office, 
Texas Department of Licensing and Regulation, P.O. Box 12157, 
Austin, Texas 78711, or by facsimile to (512) 475-3032, or elec-
tronically to erule.comments@license.state.tx.us. The deadline 
for comments is 30 days after publication in the Texas Register. 

16 TAC §§83.10, 83.20, 83.21, 83.25, 83.31, 83.70 - 83.72, 
83.74, 83.80, 83.120 

The amendments are proposed under Texas Occupations Code, 
Chapters 51, 1602, and 1603, which authorize the Department’s 
governing body, the Commission, to adopt rules as necessary 
to implement these chapters and any other law establishing a 
program regulated by the Department. 

The statutory provisions affected by the proposal are those set 
forth in Texas Occupations Code, Chapters 51, 1601, 1602 and 
1603. No other statutes, articles, or codes are affected by the 
proposal. 

§83.10. Definitions. 
The following words and terms, when used in this chapter, shall have 
the following meanings, unless the context clearly indicates otherwise. 

(1) - (15) (No change.) 

(16) Manicurist--A manicurist may perform only those ser
vices defined in Texas Occupations Code §1602.002(10) and (11). 

(17) - (19) (No change.) 

[(20) Registered Examination Proctor--An individual au
thorized by the department to evaluate or grade a practical examination 
for the department for a license issued under Texas Occupations Code, 
Chapter 1602.] 

(20) [(21)] Self-Contained--Containing within itself all 
that is necessary to be able to operate without connecting to outside 
utilities such as water and electricity. 

(21) [(22)] Shampoo Apprentice--A person authorized to 
perform the practice of cosmetology as defined in Texas Occupations 
Code §1602.002(3), relating to shampooing and conditioning a per
son’s hair. 
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(22) [(23)] Specialty Instructor--An individual authorized 
by the department to offer instruction in an act or practice of cosme
tology limited to Texas Occupations Code, §1602.002(7), (9), and/or 
(10). Specialty instructors may only teach the subject matter in which 
they are licensed. 

(23) [(24)] Specialty Salon--A cosmetology establishment 
in which only the practice of cosmetology as defined in Texas Occupa
tions Code, §1602.002(2), (4), (7), (9), or (10) is performed. Specialty 
salons may only perform the act or practice of cosmetology in which 
the salon is licensed. 

(24) [(25)] Weaving--The process of attaching, by any 
method, commercial hair (hair pieces, hair extensions) to a client’s 
hair and/or scalp. Weaving is also known as hair integration or hair 
intensification. 

(25) [(26)] Wet disinfectant soaking container--A con
tainer with a cover to prevent contamination of the disinfectant 
solution and of a sufficient size such that the objects to be disinfected 
may  be completely immersed in the disinfectant solution. 

§83.20. License Requirements--Individuals. 
(a) - (e) (No change.) 

[(f) To be eligible for a registered examination proctor regis
tration, an applicant must:] 

[(1) have held an active instructor license for at least two 
of the five years preceding the application;] 

[(2) hold an active instructor license;] 

[(3) obtain a certificate of completion from a department-
approved training course;] 

[(4) submit a completed application on a department-ap
proved form; and] 

[(5) pay the applicable fee under §83.80.] 

(f) [(g)] A license application is valid for one year from the 
date it is filed with the department. 

§83.21. License Requirements--Examinations. 
(a) - (f) (No change.) 

(g) Examinees are required to wear [a smock/lab coat with 
sleeves and] closed toe shoes for the practical examination. 

(h) (No change.) 

§83.25. License Requirements--Continuing Education. 
(a) Terms used in this section have the meanings assigned by 

Chapter 59 of this title, unless the context indicates otherwise. 

[(b) To renew an operator or instructor license that expires 
prior to September 1, 2008, a licensee must complete a total of 12 
hours of continuing education through department approved courses, 
of which 4 hours must be in Sanitation required under the Act and 16 
Texas Administrative Code, Chapter 83.] 

[(c) To renew a manicure instructor specialty license, mani
curist specialty license, facial instructor specialty license, facialist spe
cialty license, hair weaving specialty certificate, hair braiding specialty 
certificate, wig specialty certificate, and shampoo/conditioning spe
cialty certificate that expires prior to September 1, 2008, a licensee 
must complete a total of 8 hours of continuing education through de-
partment-approved courses, of which 4 hours must be in Sanitation re
quired under the Act and 16 Texas Administrative Code, Chapter 83.] 

[(d) If a licensee holds an instructor license, facial instructor 
specialty license, or manicure instructor specialty license that expires 

prior to September 1, 2008, then, of the total hours required under sub
sections (b) or (c), the licensee must complete 2 hours in Methods of 
Teaching in accordance with §83.120.] 

(b) [(e)] To renew an operator license, manicurist specialty 
license, facialist specialty license, hair weaving specialty certificate, 
hair braiding specialty certificate, wig specialty certificate, or sham
poo/conditioning specialty certificate [that expires on or after Septem
ber 1, 2008], a licensee must complete a total of 4 [6] hours of contin
uing education through department-approved courses. The continuing 
education hours must include the following: 

(1) 1 hour [2 hours] in Sanitation required under the Act 
and 16 Texas Administrative Code, Chapter 83; and 

[(2) 2 hours in the Act and 16 Texas Administrative Code, 
Chapter 83, addressing topics other than Sanitation; and] 

(2) [(3)] 3 [2] hours in any topics listed in subsection (g) 
[(j)]. 

(c) [(f)] To renew an instructor license, manicure instructor 
specialty license, or facial instructor specialty license [that expires on 
or after September 1, 2008,] a licensee must complete a total of 4 [6] 
hours of continuing education through department-approved courses. 
The continuing education hours must include the following: 

(1) 1 hour [2 hours] in Sanitation required under the Act 
and 16 Texas Administrative Code, Chapter 83; and 

[(2) 2 hours in the Act and 16 Texas Administrative Code, 
Chapter 83, addressing topics other than Sanitation; and] 

(2) [(3)] 3 [2] hours in methods of teaching in accordance 
with §83.120. 

(d) [(g)] For a timely or a late renewal, a licensee must com
plete the required continuing education hours within the two year pe
riod immediately preceding the renewal date. 

(e) [(h)] A licensee may receive continuing education hours 
in accordance with the following: 

(1) A licensee may not receive continuing education hours 
for attending the same course more than once. 

(2) A licensee will receive continuing education hours for 
only those courses that are registered with the department, under pro
cedures prescribed by the department. 

(f) [(i)] A licensee shall retain a copy of the certificate of com
pletion for a course for two years after the date of completion. In con
ducting any inspection or investigation of the licensee, the department 
may examine the licensee’s records to determine compliance with this 
subsection. 

(g) [(j)] To be approved under Chapter 59 of this title, a 
provider’s course must be dedicated to instruction in one or more of 
the following topics: 

(1) Sanitation required under the Act and 16 TAC Chapter 
83; 

(2) the Act and 16 TAC Chapter 83, addressing topics other 
than Sanitation; 

(3) the curriculum subjects listed in 16 TAC §83.120. 

(h) [(k)] A registered  course may be offered until the expira
tion of the course registration or until the provider ceases to hold an 
active provider registration, whichever occurs first. 

(i) [(l)] A provider shall pay to the department a continuing 
education record fee of $5 for each licensee who completes a course 
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for continuing education credit. A provider’s failure to pay the record 
fee for courses completed may result in disciplinary action against the 
provider, up to and including revocation of the provider’s registration 
under Chapter 59 of this title. 

(j) [(m)] Notwithstanding subsections (b) and (c) [- (f)] a  
licensee may satisfy the continuing education requirement for re
newal by completing two hours of Sanitation in department-approved 
courses, if the licensee: 

(1) is at least 65 years of age; and 

(2) has held a cosmetology license for at least 15 years. 

§83.31. Licenses--License Terms. 

(a) (No change.) 

(b) The following licenses have a term of one (1) year: 

(1) private beauty culture school license; and 

(2) public secondary or postsecondary beauty culture 
school certificate.[; and] 

[(3) examination proctor registration.] 

(c) A shampoo apprentice permit expires one (1) year from the 
date of issuance and is not renewable. 

§83.70. Responsibilities of Individuals. 

(a) - (d) (No change.) 

(e) Individual licenses and booth rental (independent contrac
tor) licenses may [must] be posted at the licensee’s work station in the 
public view or be made available in a notebook at the salon reception 
desk. 

(f) - (h) (No change.) 

[(i) Cosmetology services may be performed on incapacitated 
or deceased persons provided that the appointment is made through 
the salon. Licensees must have their license in their possession while 
performing the service.] 

(i) [(j)] Licensees shall wear clean top and bottom outer gar
ments and footwear while performing services authorized under the 
Act. Outer garments include tee shirts, blouses, sweaters, dresses, 
smocks, pants, jeans, shorts, and other similar clothing and do [does] 
not include lingerie or see-through fabric. 

§83.71. Responsibilities of Beauty Salons, Specialty Salons, Dual 
Shops, and Booth Rentals. 

(a) - (d) (No change.) 

(e) In addition to the requirements of subsection (d): 

(1) beauty salons shall provide the following equipment for 
each licensee present and providing services: 

(A) one working station; 

(B) one styling chair; and 

(C) a sufficient amount of shampoo bowls.[; and] 

[(D) one hand-held hair dryer or hood hair dryer, with 
or without chair.] 

(2) - (5) (No change.) 

(6) hair weaving salons shall provide the following equip
ment for each licensee present and providing services: 

(A) one work station; 

(B) one styling chair; and 

(C) a sufficient amount of shampoo bowls for licensees 
providing hair weaving services.[; and] 

[(D) one chair dryer/handheld dryer for each three li
censees providing hair weaving services.] 

(7) - (8) (No change.) 

(f) - (j) (No change.) 

§83.72. Responsibilities of Beauty Culture Schools. 

(a) - (g) (No change.) 

(h) Schoolsmay [must] use a time clock to track student hours 
and maintain a daily record of attendance or schools may use credit 
hours [with each student personally punching the time clock]. 

(i) Schools using time clocks [Beauty culture schools] shall  
post a sign at the time clock that states the following department re
quirements: 

(1) Each student must personally punch the time clock 
[in/out for himself/herself]. No student may allow another person to 
clock in or out on his/her behalf [of that student]. 

(2) No credit shall be given for any times written in, except 
in a documented case of time clock failure or other situations approved 
by the department. 

(3) If a student is in or out of the facility for lunch, he/she 
must clock out. 

(4) Students leaving the facility for any reason, including 
smoke breaks, must clock out, except when an instructional area on a 
campus is located outside the approved facility, that area is approved 
by the department and students are under the supervision of a licensed 
instructor. 

(j) Students are prohibited from preparing hour reports or sup
porting documents. Student-instructors may prepare hour reports and 
supporting documents; however only school owners and school de
signees, including licensed instructors, may electronically submit in
formation to the department in accordance with this chapter. No student 
permit holder, including student-instructors, may electronically submit 
information to the department under this chapter. 

(k) A school must properly account for the credit [clock hours] 
granted to each student. A school shall not engage in any act directly or 
indirectly that grants or approves student credit [hours] that  is [are] not 
accrued in accordance with this chapter. A school must maintain and 
have available for a department and/or student inspection the following 
documents for a period of the student’s enrollment through 48 months 
after the student completes the curriculum, withdraws, or is terminated: 

(1) daily record of attendance; 

(2) [student clock hours as demonstrated by] the following 
documents if a time clock is used; 

(A) time clock record(s); 

(B) time clock failure and repair record(s); and 

(C) field trip records in accordance with §83.120(d)(5); 
and 

[(3) practical applications of the curriculum; and] 

(3) [(4)] all other relevant documents that account for a 
student’s credit [accrued clock hours and practical applications] under 
this chapter. 
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(l) Schools using time clocks [At least one time per month, 
schools] shall, at least one time per month, submit to the department an 
electronic record of each student’s accrued clock hours in a manner and 
format prescribed by the department. A school’s initial submission of 
clock hours shall include all hours accrued at the school. [Upon gradua
tion, a school shall affirm in an electronic manner and format prescribed 
by the department that a student completed the practical applications, if 
any, prescribed by the department’s minimum standards or the school’s 
published standards.] Delayed data submission(s) are permitted only 
upon department approval, and the department shall prescribe the pe
riod of time for which a school may delay the electronic submission 
of data, to be determined on a case by case basis. Upon department 
approval, a school may submit data required under this subsection in 
an alternate manner and format as determined by the department, if 
the school demonstrates that the requirements of this subsection would 
cause a substantial hardship to the school. 

(m) Schools using credit hours shall, at the end of the course 
or module, submit to the department an electronic record of each stu
dent’s accrued credit hours in a manner and format prescribed by the 
department. 

(n) Schools switching from clock hours to credit hours shall 
submit to the department their curriculum for approval before making 
the change. 

(o) [(m)] Except for a documented leave of absence, schools 
shall electronically submit a student’s withdrawal or termination to the 
department within 10 calendar days after the withdrawal or termination. 
Except for a documented leave of absence, a school shall terminate a 
student who does not attend a cosmetology curriculum for 30 days. 

(p) [(n)] Public schools shall electronically submit a student’s 
accrual of 500 hours in math, lab science, and English. 

(q) [(o)] All areas of a school or campus are acceptable as 
instructional areas for a public cosmetology school, provided that the 
instructor is teaching cosmetology curricula required under §83.120. 

(r) [(p)] A private cosmetology school may provide cosmetol
ogy instruction to public high school students by contracting with the 
Texas Education Agency and complying with Texas Education Agency 
law and rules. A public high school student receiving instruction at a 
private cosmetology school in accordance with a contract between the 
private cosmetology school and the Texas Education Agency is con
sidered to be a public high school student enrolled in a public school 
cosmetology program for purposes of the Act and department rules. 

(s) [(q)] Schools may establish school rules of operation and 
conduct, including rules relating to absences and clothing, that do not 
conflict with this chapter. 

(t) [(r)] Beauty culture schools must have a classroom sep
arated from the laboratory area by walls extending to the ceiling and 
equipped with the following: 

(1) desks and chairs or table space for a minimum of 10 
students (plus one desk or chair or table space for additional students 
enrolled an in attendance per theory class); 

(2) charts covering, bones, muscles, nerves, skin, and nails; 

(3) medical dictionary; 

(4) minimum visual aid requirements: television and VCR 
or DVD; 

(5) a dispensary of not less than 50 contiguous square feet 
with a double sink with hot and cold running water and space for stor
age and dispensing of supplies and equipment; 

(6) six shampoo bowls and six shampoo chairs; 

(7) eight heat processors or hand-held hair dryers; 

(8) one heat cap or therapeutic light; 

(9) eight dozen cold wave rods; 

(10) three electric irons, or marcel stoves and irons; 

(11) sixteen styling stations covered with a non-porous ma
terial that can be cleaned and disinfected, with mirror, and 16 styling 
chairs (swivel or hydraulic); 

(12) twelve mannequins with sufficient hair with table or 
attached to styling stations; 

(13) if using a time clock to track student hours, one 
day/date formatted computer time clock; 

(14) one pair of professional hand clippers; 

(15) three professional hand held dryers; 

(16) four manicure tables and four stools; 

(17) a suitable receptacle for used towels/linen; 

(18) four covered trash cans in lab area; 

(19) one large wet disinfectant soaking container; 

(20) a clean, dry, debris-free storage area; 

(21) if teaching facial courses: 

(A) facial chair; 

(B) magnifying lamp; 

(C) woods lamp; 

(D) dry sanitizer; 

(E) steamer; 

(F) brush machine for cleaning; 

(G) vacuum machine that includes spray device; 

(H) high frequency for disinfection, product penetra
tion, stimulation; 

(I) galvanic for eliminating encrustations, product pen
etration; 

(J) paraffin bath and p araffin wax;  and  

(22) if providing manicure or pedicure nail services, a de-
partment-approved sterilizer. 

(u) [(s)] Cosmetology establishments shall display in the es
tablishment, in a conspicuous place clearly visible to the public, a copy 
of the establishment’s most recent inspection report issued by the de
partment. 

§83.74. Responsibilities--Withdrawal, Termination, Transfer, School 
Closure. 

(a) A student desiring to transfer from one school to another 
must withdraw from the first school prior to the transfer. Enrollment in 
two or more schools of cosmetology at the same time is prohibited. 

(b) A student transferring to a school who desires to claim 
credit [hours and practical applications] earned must inform the school 
transferred to prior to enrollment of his/her prior attendance and must 
furnish to that school and the department a record of credit [hours] 
claimed [and practical applications completed]. This record may be in 
the form of a transcript from the prior school or an extract from records 
of the department. 
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[(c) A student may not graduate until all previously accrued 
hours, upon re-entry to that school or transferring from another school, 
have been reported.] 

[(d) A student may withdraw from school at any time by noti
fying the school in writing.] 

(c) [(e) Upon withdrawal, and provided that the agreed tuition 
and fees have been tendered, a student is entitled to an official transcript 
of credit earned [hours taken and practical application performed] at  
the school withdrawn from. The transcript [and practical applications] 
must be ready for pickup or, if mailed, postmarked within ten calendar 
days of the school’s receipt of notice of withdrawal. A copy of the 
transcript [and practical applications] must be kept in the student’s file 
for 48 months and the copy must be made available at the request of 
th

] A student who withdraws from a cosmetology school 
is entitled to a refund in accordance with Texas Occupations Code, 
Chapter 1602. 

e department. 

(d) [(f)

(e) [(g)] Withdrawal or termination during the first week shall 
be defined by the number of hours scheduled according to the contract 
the student has signed with the school and not the clock hours the stu
dent has earned during class attendance. [If scheduled clock hours are 
40 hours per week, then the week is defined to be 40 clock hours; for 
part time students, the amount of scheduled clock hours per week de
fines the week.] 

[(h) Enrollment is defined as the time elapsed between the ac
tual starting date and the date of the student’s last day of attendance.] 

(f) [(i)] If a school closes or ceases operation before the class 
credit is earned [hours are completed,] the student is entitled to a tuition 
refund in accordance with Texas Occupations Code, Chapter 1602. 

(g) [(j)] Any student of an out-of-state private or public cos
metology school may submit a request to the department to transfer the 
completed credit [hours of instruction] to a Texas school. A transcript 
must be submitted on the prescribed form and certified by the school 
in which the instruction was given. Portions of the curricula of the de
partment not taught in another state must be taken in an approved Texas 
school prior to taking the Texas examination. 

(h) [(k)] A student enrolled for a specialty course may with
draw and transfer credit [hours] acquired to the operator course not to 
exceed the amount of hours of that subject in the operator curriculum. 
Students enrolled in the operator course may withdraw and transfer up 
to the maximum specialty hours within the operator curriculum for that 
course. [Once a license is obtained, hours may not be transferred to an
other course.] 

§83.80. Fees. 

(a) Application fees. 

(1) - (11) (No change.) 

[(12) Examination Proctor Registration--$25] 

(12) [(13)] Beauty and specialty salons--$106 

(13) [(14)] Booth Rental (Independent Contractor) Li
cense--$67 

(14) [(15)] Private Beauty Culture School--$500 

(15) [(16)] Dual Shop--$130 

(16) [(17)] Mobile Shop--$106 

(17) [(18)] Temporary Beauty Salon, Specialty Salon, or 
Dual Shop License--$20 

(b)	 Renewal fees. 

(1) - (11) (No change.)
 

[(12) Examination Proctor Registration--$25]
 

(12) [(13)] Beauty and specialty salons--$69 

(13) [(14)] Booth Rental (Independent Contractor) Li
cense--$67 

(14) [(15)] Private Beauty Culture School--$200 

(15) [(16)] Dual Shop--$100 

(16) [(17)] Mobile Shop--$69 

(c) - (i) (No change.) 

[(j) Registered Examination Proctor Department training 
course--$50] 

(j) [(k)] Late renewals fees for licenses under this chapter are 
provided under §60.83 of this title (relating to Late Renewal Fees). 

(k) [(l)] All fees are nonrefundable, except as otherwise pro
vided by law or commission rule. 

§83.120. Technical Requirements--Curriculum. 

(a) - (c) (No change.) 

[(d) Practical Applications of the Curriculum] 
[Figure: 16 TAC §83.120(d)] 

(d) [(e)] Field Trips. 

(1) Cosmetology related field trips are permitted under the 
following conditions for students enrolled in the following courses and 
the guidelines under this subsection must be strictly followed. 

(2) A student may obtain the following field trip curriculum  
hours: 

(A) a maximum of 75 hours out of the 1,500 hours op
erator course; 

(B) a maximum of 50 hours out of the 1,000 hours op
erator course;[.] 

(C) a maximum of 30 hours for the manicure course; 

(D) a maximum of 30 hours for the facial course; and 

(E) a maximum of 30 hours for students taking the 750 
hour instructor course. 

(3) Unless provided by this subsection, field trips are not 
allowed for specialty courses. 

(4) Students must be under the supervision of a licensed 
instructor from the school where the student is enrolled at all times 
during the field trip. The instructor-student ratio required in a school 
is required on a field trip. 

(5) Complete documentation is required, including student 
names, instructor names, activity, location, date, and duration of the 
activity. 

(6) No hours are allowed for travel. 

(7) Prior department approval is not required. 

[(f) The changes in this section, as adopted by the commission 
on June 14, 2006, shall apply to students who enroll in a cosmetology 
school on or after September 1, 2006.] 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102280 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-7348 

16 TAC §83.75 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Department of Licensing and Regulation or in the Texas Register 
office, Room 245, James Earl Rudder Building, 1019 Brazos Street, 
Austin, Texas.) 

The repeal is proposed under Texas Occupations Code, Chap-
ters 51, 1602, and 1603, which authorize the Department’s gov-
erning body, the Commission, to adopt rules as necessary to 
implement these chapters and any other law establishing a pro-
gram regulated by the Department. 

The statutory provisions affected by the repeal are those set forth 
in Texas Occupations Code, Chapters 51, 1601, 1602 and 1603. 
No other statutes, articles, or codes are affected by the proposed 
repeal. 

§83.75. Responsibilities of Registered Examination Proctors. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102281 
William H. Kuntz, Jr. 
Executive Director 
Texas Department of Licensing and Regulation 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 463-7348 

PART 9. TEXAS LOTTERY 
COMMISSION 

CHAPTER 401. ADMINISTRATION OF STATE 
LOTTERY ACT 
SUBCHAPTER B. LICENSING OF SALES 
AGENTS 
16 TAC §401.152 

The Texas Lottery Commission (Commission) proposes amend-
ments to 16 TAC §401.152, Application for License. The purpose 
of the proposed amendments is to correct an erroneous citation 
to a statute in 16 TAC §401.152(d) by substituting the statutory 
citation §466.156(a) for §466.014(e), which is nonexistent; and 

to reflect the statutory treatment of application filing fees, as pro-
vided in Government Code §466.152. 

Kathy Pyka, Controller, has determined that for each year of the 
first five years the amendments will be in effect, there will be no 
significant fiscal impact for state or local governments as a re-
sult of the proposed amendments. There will be no adverse ef-
fect on small businesses, micro businesses, or local or state em-
ployment. There will be no additional economic cost to persons 
required to comply with the amendments as proposed. Further-
more, an Economic Impact Statement and Regulatory Flexibility 
Analysis is not required because the amendments will not have 
an economic effect on small businesses as defined in Texas Gov-
ernment Code §2006.001(2). 

Michael Anger, Director of Lottery Operations, has determined 
that for each year of the first five years the proposed amend-
ments will be in effect, the public benefit anticipated will be that 
the rule will be clarified to contain the correct statutory reference, 
and will reflect the statutory treatment of filing fees required by 
Government Code §466.152. 

The Commission requests comments on the proposed amend-
ments from any interested person. Comments on the proposed 
amendments may be submitted to Pete Wassdorf, Assistant 
General Counsel, by mail at Texas Lottery Commission, P.O. 
Box 16630, Austin, Texas 78761-6630; by facsimile at (512) 
344-5189; or by email at legal.input@lottery.state.tx.us. Com-
ments must be received within 30 days after publication of this 
proposal in order to be considered. 

The amendments are proposed under Texas Government Code 
§466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of 
Texas Government Code §467.102, which provides the Com-
mission with the authority to adopt rules for the enforcement and 
administration of the laws under the Commission’s jurisdiction. 

This proposal is intended to implement Texas Government Code, 
Chapter 466. 

§401.152 Application for License. 
(a) An applicant for a license under this subchapter must ap

ply to the Commission using forms provided by the Commission. The 
director may determine not to consider any application unless all re
quested information has been supplied by the applicant. 

(b) The executive director or his/her designee shall develop all 
forms and related documents including, but not limited to, an applica
tion form, release form to obtain a credit report, and/or any other back
ground information relating to the applicant required to determine the 
applicant’s eligibility for a license and whether the granting of a license 
to the applicant will best serve the public convenience. An applicant 
must disclose all criminal convictions for those individuals of whom 
an investigation is authorized under the Government Code, §466.201, 
and which are requested in the application. 

(c) An applicant shall, under penalty of perjury, complete, 
sign, date, and submit all forms and related information and documents 
required. By signing and submitting the application form, the applicant 
agrees to allow the director to investigate the credit, criminal, and tax 
background of the applicant and other matters as authorized under the 
State Lottery Act, Government Code, Chapter 466. 

(d) Every application for a license submitted under this sub
chapter shall be accompanied by a license fee in an amount to be es
tablished by the director. If the director denies an application for a 
license based on a factor listed in §401.153(a) of this title, the director 
shall refund one half of the application fee to the applicant. If the di-
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rector denies an application based on another factor, the director may 
not refund any part of the application fee. 

(e) [(d)] Every license application submitted to the director 
under this subchapter shall be accompanied by security as authorized 
by the Government Code, §466.156(a) [§466.014(e)], in a form and 
amount determined by the director. The director may reduce or waive 
the amount of security required, if feasible, after consideration of the 
possible loss to the state from the operation of the applicant in connec
tion with the lottery, whether the applicant is a minority business as 
defined by Government Code, §466.107, or any other factor the direc
tor finds relevant. If the director determines that the purposes of the 
Act would be best served through establishment and maintenance of a 
pooled fund for purposes of reimbursing the division for losses arising 
from the operation of licensed sales agents, the director may require se
curity in the form of a mandatory contribution by each applicant. Any 
amount so contributed shall be refunded by the director to the appli
cant upon denial of the related application for any reason. The amount 
of any such contribution may, at the director’s discretion, be refunded 
after receipt of a license by an applicant under this subchapter, if the li
censee does not sell a ticket while licensed. Once a licensee has begun 
ticket sales under said license, that licensee’s contribution under this 
subsection may not be refunded. Depending upon the losses required 
to be reimbursed by such a fund, the director may require additional 
contributions to such a fund as a condition of any license application, 
including a license renewal application. 

(f) [(e)] All applications submitted under this subchapter shall 
be available for public inspection during business hours, provided that 
criminal history information and other information confidential by law 
shall not be available for inspection. Any person seeking to inspect 
any application shall furnish a written request to the director specifi 
cally stating the information sought to be inspected. The director may 
respond to such requests orally or in writing in order to arrange for 
the inspection of the requested documents after a reasonable time is al
lowed for the division to review the documents and delete confidential 
information. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 14,  2011.  

TRD-201102164 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 344-5275 

16 TAC §401.153 

The Texas Lottery Commission (Commission) proposes an 
amendment to 16 TAC §401.153, Qualifications for License. 
The purpose of the proposed amendment is to correct an erro-
neous reference to a chapter of the  Education Code in 16 TAC  
§401.153(b)(3)(B) by substituting the Education Code reference 
"Chapter 52" for "Chapter 53", which was an incorrect reference. 

Kathy Pyka, Controller, has determined that for each year of the 
first five years the amendment will be in effect, there will be no 
significant fiscal impact for state or local governments as a re-
sult of the proposed amendment. There will be no adverse ef-
fect on small businesses, micro businesses, or local or state em-
ployment. There will be no additional economic cost to persons 

required to comply with the amendment as proposed. Further-
more, an Economic Impact Statement and Regulatory Flexibility 
Analysis is not required because the amendment will not have an 
economic effect on small businesses as defined in Texas  Gov-
ernment Code §2006.001(2). 

Michael Anger, Director of Lottery Operations, has determined 
that for each year of the first five years the proposed amendment 
will be in effect, the public benefit anticipated will be that the rule 
will be clarified to contain the correct statutory reference. 

The Commission requests comments on the proposed amend-
ment from any interested person. Comments on the proposed 
amendment may be submitted to Pete Wassdorf, Assistant Gen-
eral Counsel, by mail at Texas Lottery Commission, P.O. Box 
16630, Austin, Texas 78761-6630; by facsimile at (512) 344-
5189; or by email at legal.input@lottery.state.tx.us. Comments 
must be received within 30 days after publication of this proposal 
in order to be considered. 

The amendment is proposed under Texas Government Code 
§466.015, which authorizes the Commission to adopt rules gov-
erning the operation of the lottery, and under the authority of 
Texas Government Code §467.102, which provides the Com-
mission with the authority to adopt rules for the enforcement and 
administration of the laws under the Commission’s jurisdiction. 

This proposal is intended to implement Texas Government Code, 
Chapter 466. 

§401.153. Qualifications for License. 

(a) Before issuing a license to any person under this subchap
ter, the director shall consider: 

(1) the financial responsibility and security of the applicant 
and the business or activity in which the applicant is engaged. Consid
eration of this factor may include the analysis of the applicant’s credit 
record, compliance with tax laws of other jurisdictions, status of per
mits and licenses, results of criminal background check, adequacy of 
security procedures against theft, whether the location is fixed and per
manent, whether the applicant can provide appropriate security, and 
any other factor that may assist the director in such evaluation; 

(2) the public accessibility of the applicant’s place of busi
ness or activity. Consideration of this factor may include analysis of 
the applicant’s hours of operation, proximity to major transit routes, 
proximity to large employers, public parking availability, and any other 
factor that may assist the director in such evaluation; 

(3) the sufficiency of existing sales agents to serve the pub
lic convenience. Consideration of this factor may include analysis of 
number and proximity of other sales agents in a given market area, 
and/or number of "minority businesses" (as that term is defined in the  
Government Code, §466.107(b)) licensed in a given market area, with 
the possibility that additional licenses for any given market area may 
be denied if the area is determined to be adequately served by existing 
licensees; 

(4) whether individuals under 18 years of age constitute a 
majority of the applicant’s customers or as customers provide a major
ity of the applicant’s sales volume; 

(5) the volume of expected lottery sales at the applicant’s 
place of business or activity; and 

(6) any other factor that is helpful in determining whether 
the applicant’s experience, character, and general fitness are such that 
the applicant’s participation as a sales agent will not detract from the 
integrity, security, honesty, or fairness of the operation of the lottery. 
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An example of the type of factor considered in this regard is the analysis 
of the type of product sold or form of service provided by the applicant. 

(b) The director may grant or deny an application for a license 
under this subchapter based on any one or more factors listed in subsec
tion (a) of this section. In addition, the director shall deny an applica
tion for a license under this subchapter upon a finding that the applicant: 

(1) has been convicted of a felony, criminal fraud, gam
bling or a gambling-related offense, or a misdemeanor involving moral 
turpitude, if less than 10 years has elapsed since the termination of the 
sentence, parole, mandatory supervision, or probation served for the 
offense; 

(2) is or has been a professional gambler. A "professional 
gambler" is a person whose profession is, or whose major source of 
income derives from, playing games of chance for profit; 

(3) has been finally determined to be:  

(A) delinquent in the payment of a tax or other money 
collected by the comptroller, the Texas Workforce Commission, or the 
Texas Alcoholic Beverage Commission; 

(B) in default on a loan made under Chapter 52 [53], 
Education Code; 

(C) in default on a loan guaranteed under Chapter 57, 
Education Code; or 

(D) any reasons listed in Chapter 232, Family Code as 
cause for license suspension; 

(4) has a spouse, child, brother, sister or parent residing as 
a member of the same household in the principal place of residence of 
a person described in paragraph (1), (2), or (3) of this subsection; 

(5) has violated the Act or a rule adopted by the commis
sion in furtherance of the State Lottery Act; 

(6) is not an individual, and an individual described in one 
or more of paragraphs (1) - (5) of this subsection: 

(A) is an officer or director of the applicant; 

(B) holds more than 10% of any class of issued and out
standing stock in the applicant; 

(C) holds an equitable ownership interest greater than 
10% in the applicant; 

(D) is a creditor of the applicant to the extent of more 
than 10% of the applicant’s outstanding debt at any time after the appli
cation is filed but before the director acts to grant or deny the license; 

(E) is the owner or lessee of a business that the appli
cant conducts or through which the applicant will conduct a ticket sales 
agency; 

(F) shares or will share in the profits, other than stock 
dividends, of the applicant or sales agent; 

(G) participates in managing the affairs of the applicant; 
or 

(H) is an employee of the applicant who is or will be 
involved in selling tickets or handling money from the sale of tickets; 

(7) provided false or misleading information on the appli
cation form, or failed to provide information required as part of the 
application; 

(8) failed to provide fingerprint identification for individu
als for which such identification is requested in a form acceptable to 
the division following the division’s request for such identification; 

(9) has previously had a sales agent’s license revoked, un
less the director is satisfied the person will comply with the State Lot
tery Act and the rules under this chapter; or 

(10) failed to certify to the director the applicant’s compli
ance with the federal Americans With Disabilities Act. 

(c) Without limiting the foregoing grounds for denial of a li
cense under this subchapter, the director shall deny a license to any 
person whose location for the sales agency is either:  

(1) a location licensed for games of bingo under the Bingo 
Enabling Act (Occupations Code, Chapter 2001); 

(2) on land owned by the State of Texas; or a political sub
division of this state and on which is located a public primary or sec
ondary school, an institution of higher education, or an agency of the 
state; or 

(3) a location for which a person holds a wine and beer re
tailer’s permit, mixed beverage permit, mixed beverage late hours per
mit, private club registration permit, or private club late hours permit 
issued under the Alcoholic Beverage Code, Chapter 25, 28, 29, 32, or 
33. 

(d) Any applicant whose application is denied under this sub
chapter, or who is granted a license the terms of which are more re
stricted than those applied for, shall be notified by the director in writing 
of the denial or restriction and of the reasons therefore. The applicant 
may appeal the director’s decision in accordance with rules adopted by 
the commission for that purpose. 

(e) A license issued under this chapter may by its terms limit 
the type of games and/or method of sales authorized by the license. A 
determination of appropriate limitations on any license are within the 
director’s sole discretion, provided that the director shall furnish the 
licensee with a written explanation or the reasons for any such limita
tions. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 14, 2011. 
TRD-201102165 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 344-5275 

CHAPTER 402. CHARITABLE BINGO 
ADMINISTRATIVE RULES 
SUBCHAPTER A. ADMINISTRATION 
16 TAC §402.110 

The Texas Lottery Commission (Commission) proposes new 16 
TAC §402.110, Temporary Increase of License Fees. The pur-
pose of the proposed new rule is to increase temporarily the li-
cense fees for licenses to conduct bingo and for commercial li-
censes to lease bingo premises in order to fund the redesign of 
the automated charitable bingo system (ACBS). 

Specifically, the new rule temporarily sets license fees, based on 
the amount of annual gross receipts, for: (1) those with a license 
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to conduct bingo that is active and effective on or after Septem-
ber 1, 2011; and (2) those with a commercial license to lease 
bingo premises that is active and effective on or after Septem-
ber 1, 2011. Additionally, the new rule expires on September 1, 
2013. 

Kathy Pyka, Controller, has determined that the proposed new 
rule  would be in effect  for  fiscal years 2012 and 2013 and will re-
sult in an estimated $2.5 million in revenue for the redesign of the 
automated charitable bingo system. The fee increase will expire 
September 1, 2013. There are approximately 33 bingo lessors 
that would be considered either small or micro businesses as de-
fined by Chapter 2006, Government Code. The proposed rule 
would increase fees for fiscal years 2012 and 2013 by 50% for 
lessor license holders. As a result of this proposed rule it has 
been determined that there would be minimal long term adverse 
economic effect on those businesses or on local or state em-
ployment. The proposed rule would not have a disparate af-
fect on micro businesses as compared to small businesses be-
cause the same percentage license fee increase is applied con-
sistently to these businesses. The agency recognizes that a li-
cense fee increase to a license is a financial impact particularly 
to those licensed to conduct bingo. However, the automated 
charitable bingo system is used daily by agency staff for the ad-
ministration and regulation of charitable bingo and not redesign-
ing the system creates a future risk for the agency of an inabil-
ity to administer and regulate charitable bingo. Historically, as 
part of the agency’s legislative appropriations request for fiscal 
years 2010-2011, the agency requested an alternative method 
of funding the redesign of the automated charitable bingo sys-
tem through general revenue funding. This approach was not 
approved. Alternative methods of achieving the purpose of the 
rule were considered by the agency. In connection with this pro-
posed rule, the first alternative method the agency considered 
was not to increase licenses fees. The agency rejected this 
alternative because without the increased license fees, funds 
would not be generated to pay for the redesign of the automated 
charitable bingo system. The second alternative method is to in-
crease the conductor license fee by 25% each year and to double 
the lessor license fee for each year of the biennium, as well as 
increasing a lessor license fee in administrative hold to $5,000 
each year and a conductor license fee in administrative hold to 
$3,750 each year. The agency rejected this alternative because 
the funding from the license fees for licenses in administrative 
hold would not likely be realized and therefore, the purpose of 
the rule would not be achieved. The third alternative method is 
to increase the license fee on a percentage basis for both con-
ductor’s licenses and commercial lessor licenses based on gross 
receipts and gross rental receipts for each license classification, 
respectively. This method was rejected because it would result in 
certain license classifications paying more than other licensees 
in the same license classifications, and could result in a possible 
inequity among persons in the same license classification. 

Philip D. Sanderson, Director of the Charitable Bingo Operations 
Division, has determined that for each year of the first five years 
the proposed new rule will be in effect, the public benefit antici-
pated with implementing a conversion and redesign of the ACBS 
is it would provide a necessary management tool for the enforce-
ment and regulation of bingo conducted in this state. This would 
put the agency in a better position to fairly enforce all statutes 
and regulations, to determine all proceeds derived from bingo 
are used for an authorized purpose, and to ultimately maintain 
the integrity of the charitable bingo industry throughout the State 
of Texas. 

The Commission requests comments on the proposed new rule 
from any interested person. Comments on the proposed new 
rule may be submitted to Sandra Joseph, Special Counsel, by 
mail at Texas Lottery Commission, P.O. Box 16630, Austin, 
Texas 78761-6630; by facsimile at (512) 344-5189; or by email 
at legal.input@lottery.state.tx.us. The Commission will hold a 
public hearing on this proposal at 10:00 a.m. on July 14, 2011, 
at 611 E. 6th Street, Austin, Texas 78701. Comments must 
be received within 30 days after publication of this proposal in 
order to be considered. 

The new rule is proposed under Texas Occupations Code 
§2001.054, which authorizes the Commission to adopt rules to 
enforce and administer the Bingo Enabling Act, and under Texas 
Government Code §467.102, which authorizes the Commission 
to adopt rules for the enforcement and administration of this 
chapter and the laws under the Commission’s jurisdiction. 

The proposed new rule implements Texas Occupations Code, 
Chapter 2001. 

§402.110. Temporary Increase of License Fees. 

(a) This section will be effective only upon enactment of a 
General Appropriations Bill with a contingency provision that appro
priates to the Lottery Commission $1,250,000 in 2012 and $1,250,000 
in 2013 in General Revenue. 

(b) The fee for a license to conduct bingo that is active and 
effective on or after September 1, 2011 shall be as follows: 

(1) Class A (annual gross receipts of $25,000 or 
less)--$150; 

(2) Class B (annual gross receipts of more than $25,000 but 
not more than $50,000)--$300; 

(3) Class C (annual gross receipts of more than $50,000 but 
not more than $75,000)--$450; 

(4) Class D (annual gross receipts of more than $75,000 but 
not more than $100,000)--$600; 

(5) Class E (annual gross receipts of more than $100,000 
but not more than $150,000)--$900; 

(6) Class F (annual gross receipts of more than $150,000 
but not more than $200,000)--$1,350; 

(7) Class G (annual gross receipts of more than $200,000 
but not more than $250,000)--$1,800; 

(8) Class H (annual gross receipts of more than $250,000 
but not more than $300,000)--$2,250; 

(9) Class I (annual gross receipts of more than $300,000 
but not more than $400,000)--$3,000; and 

(10) Class J (annual gross receipts of more than $400,000)
-$3,750. 

(c) The fee for a commercial license to lease bingo premises 
that is active and effective on or after September 1, 2011 shall be as 
follows: 

(1) Class A (annual gross receipts of $25,000 or 
less)--$150; 

(2) Class B (annual gross receipts of more than $25,000 but 
not more than $50,000)--$300; 

(3) Class C (annual gross receipts of more than $50,000 but 
not more than $75,000)--$450; 
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♦ ♦ ♦ 

♦ ♦ ♦ 

(4) Class D (annual gross receipts of more than $75,000 but 
not more than $100,000)--$600; 

(5) Class E (annual gross receipts of more than $100,000 
but not more than $150,000)--$900; 

(6) Class F (annual gross receipts of more than $150,000 
but not more than $200,000)--$1,350; 

(7) Class G (annual gross receipts of more than $200,000 
but not more than $250,000)--$1,800; 

(8) Class H (annual gross receipts of more than $250,000 
but not more than $300,000)--$2,250; 

(9) Class I (annual gross receipts of more than $300,000 
but not more than $400,000)--$3,000; and 

(10) Class J (annual gross receipts of more than $400,000)
-$3,750. 

(d) The license fees in subsections (b) and (c) of this section 
are based on a one year license. 

(e) A licensee with a license to conduct bingo or to lease bingo 
premises that was issued for a two-year period, with an effective date 
between September 1, 2010 and August 31, 2011, will be required to 
pay the increased license fee indicated in subsections (b) and (c) of this 
section on the first anniversary of the date the license became effective. 

(f) A licensee with a license to conduct bingo or to lease bingo 
premises issued with an effective date on or after September 1, 2011 
that is effective for two years shall pay an amount equal to two times 
the license fee indicated in subsections (b) and (c) of this section. 

(g) A licensee with a license to conduct bingo or to lease bingo 
premises issued with an effective date on or after September 1, 2012 
that is effective for two years shall pay the increased license fee indi
cated in subsections (b) and (c) of this section for the first year of the 
two year license period. 

(h) Notwithstanding any other rule establishing license fees 
for licenses to conduct bingo or lease bingo premises, the license fees 
set out in this section control. This section shall be in effect September 
1, 2011 through August 31, 2013 and automatically expire on Septem
ber 1, 2013. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 14, 2011. 
TRD-201102166 
Kimberly L. Kiplin 
General Counsel 
Texas Lottery Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 344-5275 

TITLE 22. EXAMINING BOARDS 

PART 1. TEXAS BOARD OF 
ARCHITECTURAL EXAMINERS 

CHAPTER 1. ARCHITECTS 
SUBCHAPTER A. SCOPE; DEFINITIONS 

22 TAC §1.12 

(Editor’s note: The text of the following section proposed for repeal 
will not be published. The section may be examined in the offices of the 
Texas Board of Architectural Examiners or in the Texas Register office, 
Room 245, James Earl Rudder Building, 1019 Brazos Street, Austin, 
Texas.) 

The Texas Board of Architectural Examiners proposes the re-
peal of §1.12, concerning Joint Advisory Committee of the Texas 
Board of Architectural Examiners and the Texas Board of Pro-
fessional Engineers. The repeal is necessary to eliminate the 
implementation of the joint advisory committee of architecture, 
engineering and landscape architecture. The proposed repeal 
is responsive to House Bill 2284 by the 82nd Legislature. The 
Bill repeals §1051.212 of the Texas Occupations Code, which 
was the enabling legislation for the creation and functions of the 
joint advisory committee. The repeal is effective September 1, 
2011. In the absence of authority delegated by the legislature, 
the board had no power or authority to continue the operations 
of the joint advisory committee. 

Cathy L. Hendricks, Executive Director, has determined that for 
the first five-year period the repeal is in effect, the repeal will have 
no fiscal impact upon state government and no fiscal impact on 
local government. 

Ms. Hendricks also has determined that for the first five-year 
period after the rule is repealed the public will benefit from  the  
removal of obsolete and unauthorized rules within the adminis-
trative code. 

The repeal of the rule will have no impact upon individuals re-
quired to comply with it. The repeal will have no fiscal impact on 
small or micro-business. Therefore no Economic Impact State-
ment and Regulatory Flexibility Analysis are required. 

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA, 
Executive Director, Texas Board of Architectural Examiners, P.O. 
Box 12337, Austin, Texas 78711-2337. 

The repeal is proposed pursuant to §1051.202, Texas Occupa-
tions Code, which provides the Texas Board of Architectural Ex-
aminers with authority to adopt rules to implement Chapter 1051, 
Texas Occupations Code. 

The proposed repeal does not affect any other statutes. 

§1.12. Joint Advisory Committee of the Texas Board of Architectural 
Examiners and the Texas Board of Professional Engineers. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102266 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 305-9040 

CHAPTER 7. ADMINISTRATION 
22 TAC §7.10 

PROPOSED RULES July 1, 2011 36 TexReg 4085 



♦ ♦ ♦ 

The Texas Board of Architectural Examiners proposes an 
amendment to §7.10, concerning General Fees. The amend-
ment is necessary to impose an administrative fee of $150 for 
applying for placement on a list of engineers who are authorized 
to engage in the practice of architecture. The proposed rule 
amendment would allow the agency to recover the cost of 
fulfilling new responsibilities under House Bill 2284 by the 82nd 
Legislature. The Bill creates a new process for engineers who 
were licensed on January 1, 2011 and who had adequately 
and safely prepared architectural plans for the construction of 
three projects in excess of the agency’s thresholds to apply 
for placement upon a list of engineers who may engage in 
the practice of architecture. The fee charged pursuant to the 
amendment will expire on December 31, 2011. Under the bill 
there is a deadline of January 1, 2012, for an engineer to apply 
for placement on the list. 

Cathy L. Hendricks, Executive Director, Texas Board of Architec-
tural Examiners, has determined that for the first five-year period 
the amended rule is in effect, the amendment will have no signif-
icant fiscal impact upon state government and no fiscal impact 
on local government. 

Ms. Hendricks also has determined that for the first five-year 
period the amended rule is in effect the public will benefit from  
having a cost-effective process for ensuring that only qualified 
engineers who can demonstrate the ability to design safe and ad-
equate buildings are listed as authorized to engage  in  the  prac-
tice of architecture. The amendment would cover the costs of 
evaluating the applications and having a committee of the Board 
evaluate the projects to determine if they would be adequate and 
safe. 

The $150 administrative fee would have a $150 impact for each 
engineer who applies. The amendment will have no fiscal im-
pact on small or micro-business. Therefore no Economic Impact 
Statement and Regulatory Flexibility Analysis are required. 

Comments may be submitted to Cathy L. Hendricks, ASID/IIDA, 
Executive Director, Texas Board of Architectural Examiners, P.O. 
Box 12337, Austin, Texas 78711-2337. 

The amendment is proposed pursuant to §1051.202 and 
§1051.651, Texas Occupations Code, which provides the Texas 
Board of Architectural Examiners with authority to regulate the 
practice of architecture and the authority to set a fee for board 
action involving an administrative expense in an amount that is 
reasonable and necessary to cover that cost, respectively. 

The proposed amendment does not affect any other statutes. 

§7.10. General Fees. 
(a) FAILURE TO TIMELY PAY A REGISTRATION RE

NEWAL WILL RESULT IN THE AUTOMATIC CANCELLATION 
OF REGISTRATION BY OPERATION OF LAW. 

(b) The following fees shall apply to services provided by the 
Board in addition to any fee established elsewhere by the rules and 
regulations of the Board or by Texas law: 
Figure: 22 TAC §7.10(b) 

(c) The Board cannot accept cash as payment for any fee. 

(d) An official postmark from the U.S. Postal Service or other 
delivery service receipt may be presented to the Board to demonstrate 
the timely payment of any fee. 

(e) If a check is submitted to the Board to pay a fee and the 
bank upon which the check is drawn refuses to pay the check due to 
insufficient funds, errors in touring, or bank account number, the fee 

shall be considered unpaid and any applicable late fees or other penal
ties accrue. The Board shall impose a processing fee for any check that 
is returned unpaid by the bank upon which the check is drawn. 

(f) A Registrant who is in Good Standing or was in Good 
Standing at the time the Registrant entered into military service shall 
be exempt from the payment of any fee during any period of active 
duty service in the U.S. military. The exemption under this subsection 
shall continue through the remainder of the fiscal year during which 
the Registrant’s active duty status expires. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102267 
Cathy L. Hendricks, RID, ASID/IIDA 
Executive Director 
Texas Board of Architectural Examiners 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 305-9040 

PART 10. TEXAS FUNERAL SERVICE 
COMMISSION 

CHAPTER 201. LICENSING AND 
ENFORCEMENT--PRACTICE AND 
PROCEDURE 
22 TAC §201.15 

The Texas Funeral Service Commission (commission) proposes 
an amendment to §201.15, concerning Joint Memorandum of 
Understanding. The amendment is proposed to conform lan-
guage with the codification of certain Vernon Civil Statutes. 

O. C. "Chet" Robbins, Executive Director, has determined that 
for the first five-year period the amendment is in effect there will 
be no fiscal implications for state or local government as a result 
of enforcing or administering the amendment. 

Mr. Robbins has also determined that for the first five-year pe-
riod the amendment is in effect the public benefit will be that the 
Joint Memorandum of Understanding with the Texas Department 
of Banking and the Texas Department of Insurance continues. 
There will be no effect on small businesses. There is no antici-
pated economic cost to persons who are required to comply with 
the proposed amendment. 

Comments on the proposal may be submitted in writing for a 
30-day period to O. C. "Chet" Robbins, Executive Director, Texas 
Funeral Service Commission, at P.O. Box 12217, Capitol Sta-
tion, Austin, Texas 78711-1440, (512) 479-5064 (fax), or elec-
tronically to crob@tfsc.state.tx.us. 

The amendment is proposed under Texas Occupations Code, 
§651.152. The commission interprets §651.152 as authorizing it 
to adopt rules as necessary to administer Chapter 651. 

No other statutes, articles or codes are affected by the proposal. 

§201.15. Joint Memorandum of Understanding. 

(a) Pursuant to [Texas] Occupations Code §651.159 [Chapter 
651], the Texas Funeral Service Commission (herein referred to as the 
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"TFSC"), the Texas Department of Insurance (herein referred to as the 
"TDI"), and the Texas Department of Banking (herein referred to as the 
"DOB") hereby adopt the following joint memorandum of understand-
ing (JMOU) relating to prepaid  funeral  benefits as defined in Finance 
Code Chapter 154 [services and transactions]. The TFSC, TDI, and 
DOB intend this memorandum of understanding to serve as a vehicle 
to assist the three agencies in their regulatory activities, and to make it 
as easy as possible for a consumer with a complaint to have the com
plaint acted upon by all three agencies, where appropriate. In order to 
accomplish this end, where not statutorily prohibited, the three agen
cies will share information between the agencies which may not be 
available to the public generally under the [Texas] Public Information 
Act, Government Code Chapter 552 [§§552.001 - 552.321]. Such in
formation will be transmitted between agencies with the understanding 
[notation on the information] that it is considered confidential, is being 
furnished to the other agencies in furtherance of their joint responsibil
ities as state agencies in enforcing their respective statutes, and that it 
may not be disseminated to others except as required. 

(b) Responsibilities of each agency in regulating prepaid fu
neral benefits [services and transactions]: 

(1) The [the] Texas Funeral Service Commission is respon
sible for the following: 

(A) licensing funeral directors, embalmers, provisional 
funeral directors, provisional embalmers, crematory, and funeral estab
lishments. The TFSC may refuse to license a person or establishment 
which violates Finance Code Chapter 154, under Occupations Code 
§651.460(b)(3); [that violates Chapter 154, Texas Finance Code under 
Texas Occupations Code 651.460 (b)(3).] 

(B) taking action under Occupations Code 
§651.460(b)(3) against any licensee violating Finance Code Chapter 
154; and [, Texas Finance Code under Texas Occupations Code 
651.460 (b)(3).] 

(C) taking action under Occupations Code 
§651.460(b)(3) against any funeral director in charge, crematory 
owner, and/or funeral establishment owner for violations of Finance 
Code Chapter 154, [Texas Finance Code,] by persons directly or 
indirectly connected to the crematory or funeral establishment[, under 
Texas Occupations Code 651. 460(b)(3)]. 

(2) The Texas Department of Banking is responsible for ad
ministering Finance Code Chapter 154, and 7 Texas Administrative 
Code (TAC) Chapter 25 [Texas Finance Code], including, but not lim
ited to, the following: 

(A) bringing enforcement actions against any person, 
including licensees of TFSC and TDI, who violate Finance Code Chap
ter 154 and/or 7 TAC Chapter 25; and 

(B) all other actions authorized by Finance Code Chap
ter 154 and 7 TAC Chapter 25. 

[(A) issuing permits to sell prepaid funeral services or 
funeral merchandise pursuant to Chapter 154, Texas Finance Code.] 

[(B) approving forms for sales contracts pursuant to 
Chapter 154, Texas Finance Code.] 

[(C) canceling or refusing to renew permits pursuant to 
Chapter 154, Texas Finance Code; providing notice of alleged viola
tions to the attorney general of Texas and to sellers pursuant to Chapter 
154, Texas Finance Code;] 

[(D) approving the release or withdrawal of funds under 
certain circumstances or for certain purposes, pursuant to Chapter 154, 
Texas Finance Code;] 

[(E) providing for reporting requirements and perform
ing examinations under Chapter 154, Texas Finance Code;] 

[(F) maintaining a guaranty fund with respect to pre
paid funeral benefits owned by trusts, pursuant to Chapter 154, Texas 
Finance Code;] 

(3) The Texas Department of Insurance is responsible for 
the following: 

(A) regulating [licensed] insurers that issue or propose 
to issue life insurance policies or [/] annuity contracts which may fund 
prepaid funeral contracts; 

(B) regulating individuals/entities that perform the acts 
of an insurance agent(s) as defined in the Insurance Code, Articles 
21.02 and Chapter 101[, TIC]; 

(C) regulating insurance/annuity contracts that may 
fund prepaid funeral contracts; 

(D) regulating unfair trade practices relating to the in-
surance/annuity contracts which may fund prepaid funeral contracts 
pursuant to the Insurance Code, Article 21.21; 

(E) regulating unfair claims settlement practices by in
surance companies pursuant to the Insurance Code Chapter 542 [, Ar
ticle 21.21.2]. 

(c) Procedures used by each agency in exchanging information 
with or referring complaint to one of the other agencies. 

(1) Exchanging information. If, upon receipt of a com
plaint, or during the course of an investigation, an agency (referred to as 
the receiving agency) receives any information that might be deemed of 
value to another of the agencies (referred to as the reviewing agency), 
the receiving agency will contact the reviewing agency and will for
ward the relevant information to the reviewing agency at its request. 

(2) Referral of complaints for handling. When an agency 
receiving a complaint refers the complaint to another agency for han
dling, the receiving agency will contact the complainant in writing in
forming him or her of the referral, provide [and providing] contact in
formation to the reviewing [agency, and encouraging the complainant 
to re-contact the receiving agency if she or he has any problem with the 
reviewing] agency’s processing of the complaint. 

(3) Complaint procedures. The three agencies will work 
together to establish procedures to ensure complaints will be fully re
solved by the reviewing agency. 

(d) Procedures to be used by each agency in investigating a 
complaint. 

(1) All agencies. 

(A) Each agency will develop [an] internal complaint 
procedures [manual] for violations relating to prepaid funeral benefits 
[services and/or transactions]. The procedures [manual] should at a 
minimum provide for: 

[(i) cross-checking the other two agencies’ list of li
censees against the investigating agency’s list;] 

[(ii) background checks on disciplinary proceedings 
and license eligibility-including background checks into the two other 
agencies’ complaints, disciplinary proceedings, and licensing process 
involving the same licensee if any, where not prohibited by law;] 

[(iii) outlining of relevant law for each agency with 
check-point steps to ensure all relevant information has been obtained 
from complainant and references to applicable legal provisions;] 
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(i) [(iv)] identification of necessary data and docu
ments to be obtained from the complainant; and 

(ii) [(v)] such other steps deemed necessary for the 
agency to perform an adequate and appropriate investigation. 

(B) Each agency may assist either of the other agencies 
with investigations relating to prepaid funeral benefits. 

[(B) Each agency will maintain its centralized com
plaint resolution process with a long-term goal of integrating the 
complaint resolution process, which includes the complaint tracking 
system, with the other agencies in the most effective, cost-efficient 
manner.] 

[(C) Within four months from the final adoption of the 
JMOU by rule making, the DOB, TFSC, and TDI will develop one 
or more complaint and referral forms that are substantially similar in 
content and format to be used by each agency in processing complaints 
relating to prepaid funeral services and/or transactions.] 

[(D) Each reviewing agency will provide periodic, no 
less than quarterly, status reports on the complaint investigation to the 
receiving agency or agencies. In addition, the reviewing will contact 
the complainant to inform him or her of the status of the investigation.] 

[(E) Each agency will develop with the other agency, or 
other two agencies, a written plan for conducting joint investigations 
where appropriate which, at a minimum, establishes a case manager for 
the investigation, establishes the divisions of duties among the agen
cies, and establishes a timeline for completion of the investigation.] 

[(F) As soon as possible following the final adoption of 
the JMOU by rule making the DOB, TFSC, and TDI will each ensure its 
complaint resolution procedure is accessible to the public by reviewing 
its procedures, forms, brochures, and letters to determine what steps, if 
any, are needed to remedy problems of accessibility. The DOB, TFSC, 
and TDI will implement the needed steps as soon as possible there
after.] 

[(G) The TDI, DOB, and TFSC commit to a long-term 
goal with a five-year planning horizon to develop an efficient and cost-
effective way to ensure that the three agencies can readily exchange 
information and that there is effective and easy access by each of the 
three agencies to the information and data held by the other agencies 
relating to complaints and information regarding licenses in the prepaid 
funeral services area.] 

(2) The Texas Funeral Service Commission. 

(A) Complaints received by the TFSC will be logged in 
and investigated as required under Occupations Code, Chapter 651. A 
complaint about violations of Finance Code Chapter 154 and/or 7 TAC 
Chapter 25, will be referred to the DOB. 

(B) If disciplinary action against a licensee of the TFSC 
is found to be appropriate, the matter will be referred to the Adminis
trator of Consumer Affairs & Compliance Division of TFSC. 

(C) If the complaint involves a matter handled by either 
the DOB or TDI, as well as a violation of the TFSC statutes or regu
lations, it will be referred to the appropriate agency for further action. 
DOB will be primarily responsible for enforcing violations of Finance 
Code Chapter 154 or 7 TAC Chapter 25. The agencies will coordinate 
their investigations to avoid duplication of effort. 

[(A) The TFSC, in accordance with Texas Occupations 
Code, Chapter 651, will investigate violations of prepaid funeral ser
vices only if the investigation does not interfere with or duplicate an 
investigation conducted by the DOB.] 

[(B) The TFSC will, upon request, assist the DOB 
and/or the TDI with investigations.] 

(3) Texas Department of Banking. 

(A) Complaints received by the Special Audits [Audit] 
Division will be entered into a complaint log and assigned a reference 
number. If, after agency notice to the subject of the complaint, the 
complaint is not resolved, the DOB will investigate. 

(B) If disciplinary action against a person who violated 
Finance Code Chapter 154 or 7 TAC Chapter 25 [DOB permittee] is  
appropriate, the matter will be referred to the agency’s legal staff. 

(C) If the complaint involves a matter handled by either 
the TDI or TFSC, as well as a violation of Finance Code Chapter 154 or 
7 TAC Chapter 25, [the DOB statutes or regulations,] the DOB will co
ordinate [the investigation] with  those [either or both of these] agencies 
DOB will be primarily responsible for enforcing violations of Finance 
Code Chapter 154 or 7 TAC Chapter 25[, as appropriate. The DOB 
will, upon request, assist the TFSC and/or TDI with investigations]. 

(D) In the event that the DOB issues an order against a 
person or entity who is a licensee under the jurisdiction of the TFSC or 
the TDI, the DOB will send the TFSC and the TDI a copy of the order 
[a license under the TFSC’s jurisdiction is found to have violated one 
or more provisions of Chapter 154, Texas Finance Code, the DOB will 

          inform the TFSC of the violation(s) in writing and provide documen
tation supporting the occurrence of the violation(s)]. 

(4) Texas Department of Insurance. 

(A) Complaints received by the Consumer Protection 
Division [Services area] of  [the] TDI will be logged in and investigated, 
except that if a complaint is solely violations of Finance Code Chapter 
154 and/or 7 TAC Chapter 25, the complaint will be referred to the 
DOB. Other areas of TDI [the agency] can be called upon for assistance 
in the investigation of the complaint where appropriate. 

(B) If disciplinary or other regulatory action against a 
licensee of the TDI is found to be appropriate, the matter will be re
ferred to the Compliance Intake Unit of [ ] TDI.  

(C) If the complaint involves a matter handled by either 
the DOB or TFSC, as well as a violation of the TDI statutes or regula
tions,it [the investigation] will be referred to the appropriate agency for 
further action. DOB will be primarily responsible for enforcing viola
tions of Finance Code Chapter 154 or 7 TAC Chapter 25. The agencies 
will coordinate their investigations to avoid duplication of effort [co
ordinated with either or both of those agencies]. 

(D) In the event that the Commissioner of Insurance is
sues an order against a person that also sells, funds or provides prepaid 
funeral benefits or is subject to the jurisdiction of the DOB or the TFSC, 
the TDI will send the DOB and the TFSC a copy of the order [The TDI 
will, upon request, assist the TFSC and/or DOB with investigations]. 

(e) Actions the agencies regard as deceptive trade practices. 

(1) The TFSC, the DOB, and the TDI regard as deceptive 
trade practices those actions found under [the Texas] Business and 
Commerce Code §17.46[, sec. 17.46]. 

(2) With respect to trade practices within the business of 
insurance, the TDI regards as deceptive trade practices those actions 
found under [the] Insurance Code Chapter 541, [Article 21.21, and] 
other [chapters articles]

thereunder
 of the Code and the regulations promulgated 

by the TDI there under [ ]. 

(f) Information the agencies will provide consumers and when 
that information is to be provided. 
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(1) [The] TFSC, DOB, and TDI will continue to provide 
consumers with the brochure entitled "Facts About Funerals" devel
oped by TFSC (in Spanish and in English). DOB will continue to pro
vide consumers with information on its website in accordance with Fi
nance Code §154.132, including the informational brochure developed 
in accordance with Finance Code §154.131. [As soon as possible after 
the final adoption of the JMOU by rule making, the agencies will up
date the brochure to provide information about insolvency, the guaranty 
funds, and consumer complaints, and make the brochure accessible un
der the terms of the American with Disabilities Act. The agencies will 
provide other relevant consumer brochures to each other.] 

(2) DOB, TDI, and TFSC will maintain their toll free num
bers. [The TDI will maintain its toll-free number, and TFSC and DOB 
will each work toward consumer access via a toll-free number. Each 
agency will include its toll-free number as a prepaid funeral consumer 
protection resource in the respective agency’s consumer information 
materials. The DOB, TFSC, and TDI will routinely inform consumers 
of options within the agency’s knowledge available to them to resolve 
the complaint.] 

(3) [The] TFSC, DOB, and TDI, as state agencies, are sub
ject to the [Texas] Public Information Act, Government Code Chap
ter 552 [§§552.001 - 552.321]. Upon written request, the three agen
cies will provide consumers with public information which is not ex
empt from disclosure under that Act. As noted in the preamble to this 
JMOU, the agencies may, where not statutorily prohibited, exchange 
information necessary to fulfill their statutory responsibilities among 
each other, without making such information public information under 
the Public Information Act [Open Records Act]. 

(g) Administrative penalties each agency imposes for viola
tions. 

[(1) All agencies.] 

[(A) The DOB, TDI, and TFSC will create a working 
group to develop recommendations concerning the three agencies 
working together on enforcement actions using the resources of the 
attorney general and/or prosecutorial or investigative agencies, where 
appropriate.] 

[(B) The DOB, TDI, and TFSC will refer DTPA and 
other such violations to the Federal Trade Commission and/or the at
torney general whenever appropriate.] 

(1) [(2)] Texas Funeral Service Commission. The TFSC 
may impose an administrative penalty, issue a reprimand, or revoke, 
suspend, or place on probation any licensee who violates Finance 
CodeChapter 154. TFSC administrative penalties vary based on 
the violation; TFSC sanctions are imposed under Occupations Code 
Chapter 651. [, Texas Finance Code. The recommended range of 
administrative penalty for a violation of Chapter 154, Texas Finance 
Code is $1,000 - $5,000 for each violation of Chapter 154, Texas 
Finance Code by a person directly or indirectly connected to the 
funeral establishment, under 201.11(2)(D)(vi) of this title (relating to 
Disciplinary Guidelines).] 

(2) Texas Department of Banking. DOB administrative 
penalties vary based on the violation; DOB sanctions are imposed 
under Finance Code Chapter 154. 

[(3) Texas Department of Banking. The DOB may impose 
the following administrative penalties:] 

[(A) cancel a permit or refuse to renew a permit pur
suant to Chapter 154, Texas Finance Code.] 

[(B) seize prepaid funeral funds and records of a prior 
permit holder pursuant to Chapter 154, Texas Finance Code.] 

(3) [(4)] Texas Department of Insurance. TDI administra
tive penalties vary based on the violation; TDI sanctions are imposed 
under [the] Insurance Code Chapter 82 [, Article 1.10]. 

[(h) Meetings for developing cooperative efforts in regula
tion.] 

[(1) The DOB and TDI will develop an insolvency alert 
among themselves to minimize the drain of trust funds and premiums 
consistent with their respective statutory provisions. They will also 
clarify each agency’s responsibility to access the respective guaranty 
fund vis-à-vis the other agency.] 

[(2) The DOB, TDI, and TFSC will develop methods to co
ordinate the efforts of the agencies to articulate the funeral provider’s 
responsibility in the event of seller and/or insurance company insol
vency.] 

[(3) Each agency should seek input from the other agencies 
on any proposed agency regulations relating to prepaid funeral services 
and/or transactions; and, where appropriate, legislative recommenda
tions concerning prepaid funeral services and/or transactions.] 

[(4) The three agencies will provide lists of their key con
tact personnel and their telephone numbers to each other.] 

[(5) In order to better accomplish the exchange of informa
tion and coordination of regulation described in this memorandum of 
understanding, the appropriate staff of the TFSC, DOB, and TDI shall 
meet, at a minimum, once a year, to discuss matters of mutual regula
tory concern and share updates of the regulations promulgated by the 
respective agencies.] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102198 
O. C. "Chet" Robbins 
Executive Director 
Texas Funeral Service Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-2469 

CHAPTER 203. LICENSING AND 
ENFORCEMENT--SPECIFIC SUBSTANTIVE 
RULES 
22 TAC §203.2 

The Texas Funeral Service Commission (commission) proposes 
an amendment to §203.2, concerning Clarification of First Call 
Definition. The amendment is proposed to change some of the 
language. Additional language is added to include funeral home 
to the First Call. 

O. C. "Chet" Robbins, Executive Director, has determined that 
for the first five-year period the amendment is in effect there will 
be no fiscal implications for state or local government as a result 
of enforcing or administering the proposed amendment. 

Mr. Robbins has also determined that for the first five-year period 
the amendment is in effect the public benefit will be to consumers  
who have been charged  for items when it was not the consumer 
who was responsible for the costs. The proposed amendment 
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will also clarify for practitioners when a First Call begins. There 
will be no effect on small businesses or individuals. 

Comments on the proposal may be submitted in writing for a 
30-day period to O. C. "Chet" Robbins, Executive Director, Texas 
Funeral Service Commission, P.O. Box 12217, Capitol Station, 
Austin, Texas 78711-1440, or faxed to (512) 479-5064, or sub-
mitted electronically to crob@tfsc.state.tx.us. 

The amendment is proposed under Texas Occupations Code, 
§651.152. The commission interprets §651.152 as authorizing it 
to adopt rules as necessary to administer Chapter 651. 

No other statutes, articles, or codes are affected by the proposal. 

§203.2. Clarification of First Call Definition. 

(a) (No change.) 

(b) Transportation of a body sent to a morgue, or a funeral 
home for identification or autopsy at the request of a justice of the 
peace, medical examiner, or other official under Chapter 49, Texas 
Code of Criminal Procedure does not constitute a First Call. Any ex
penses or items used specifically for the transportation of a body to a 
morgue, or a funeral home are not items of choice for the consumer, 
including storage, and are therefore not the responsibility of the con
sumer to pay. 

(c) Commercial embalming establishment licensees are pro
hibited from authorizing first calls or dealing directly with the public 
for services or merchandise; such first calls must be authorized by a 
licensed funeral establishment as defined in §651.351 [Chapter 651], 
Texas Occupations Code, [§351,] prior to such removal. Any such re
moval must bear the name of the funeral establishment authorizing the 
removal on the release form. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 17,  2011.  

TRD-201102200 
O. C. "Chet" Robbins 
Executive Director 
Texas Funeral Service Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-2469 

22 TAC §203.41 

The Texas Funeral Service Commission (commission) proposes 
an amendment to §203.41, concerning In-Casket Identification. 
The amendment is proposed to ensure identification of each de-
ceased person is included in the casket. 

O. C. "Chet" Robbins, Executive Director, has determined that 
for the first five-year period the amendment is in effect, there will 
be no fiscal implication for state or local governments as a result 
of enforcing or administering the proposed amendment. 

Mr. Robbins also has determined that for each of the first five-
year period the amendment is in effect, the public benefit antic-
ipated as a result of enforcing the amendment will be to ensure 
that inside of each casket contains a durable, waterproof iden-
tification of the deceased person, including the person’s name, 
date of birth, and date of death. There will be no effect on large, 
small or micro-business. There is no anticipated economic cost 

to persons who are required to comply with the amendment as 
proposed. There is no impact on local employment. 

Comments on the proposal may be submitted to O. C. 
"Chet" Robbins at P.O. Box 12217, Capitol Station, Austin, 
Texas 78711-1440, (512) 479-5064 (fax), or electronically to 
crob@tfsc.state.tx.us. 

The amendment is proposed under Texas Occupations Code, 
§651.152. The commission interprets §651.152 as authorizing it 
to adopt rules as necessary to administer Chapter 651. 

No other statutes, articles, or codes are affected by the proposal. 

§203.41. In-Casket Identification. 
(a) The inside of each casket should contain a durable, wa

terproof identification of the deceased person, including the person’s 
name, date of birth, and date of death. [Each funeral home shall en
sure each casket contains a durable, waterproof identification of the 
deceased person, including the person’s name, date of birth, and date 
of death. This information shall be inside the casket.] 

(b) Funeral homes are exempt from subsection (a) of this sec
tion if the deceased, family of the deceased, religious norms or cultural 
norms oppose such inclusion. A funeral home must keep a record of 
each instance of use of this exemption and on what grounds the exemp
tion was applied. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed             

TRD-201102199 
O. C. "Chet" Robbins 
Executive Director 
Texas Funeral Service Commission 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 936-2469 

with the Office of the Secretary of State on June 17, 2011.

TITLE 25. HEALTH SERVICES 

PART 4. ANATOMICAL BOARD OF 
THE STATE OF TEXAS 

CHAPTER 479. FACILITIES: STANDARDS 
AND INSPECTIONS 
25 TAC §479.1, §479.4 

The Anatomical Board of the State of Texas (Board) proposes 
amendments to §479.1 and §479.4, concerning the rules and 
procedures of the distribution of bodies. 

The Board’s proposed amendment to §479.1 is to implement 
Health and Safety Code §692A.011(a)(4) as amended by House 
Bill 2027 in the 81st Legislative Session. Section 692A.011(a)(4) 
provides  that  the use  of  a gift of a whole body to an eye  or  tissue  
bank must be coordinated through the Anatomical Board of the 
State of Texas. The Board’s proposed amendment to §479.4 is 
to clarify that the Board will not review applications for approval 
of crematories at member institutions. 

An amendment to §479.1 is proposed to add  the requirement  
that tissue banks receiving whole body donations under Health 
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and Safety Code Chapter 692A may only transfer those dona-
tions to institutions in categories approved by the Board. 

An amendment to §479.4 is proposed to remove the requirement 
that a crematory be approved by the Board. 

Vaughan Lee, Chairman, has determined that for each fiscal 
year of the first five years the sections are in effect, there will 
be no fiscal implications on state and local government as a re-
sult of enforcing or administering the sections as proposed. 

Dr. Lee has also determined that there are no anticipated eco-
nomic costs to small businesses or micro-businesses required 
to comply with the sections as proposed. 

Dr. Lee has also determined that for each year of the first five 
years the sections are in effect, the public will benefit from adop-
tion of the sections. The public benefit as a result of enforcing 
or administering the sections is to effectively regulate the dispo-
sition/dispersion of bodies in Texas, all of which will protect and 
promote public health, safety, and welfare. 

Comments on the proposal may be submitted in writing either in 
person or by courier to Len Cleary, Ph.D., Secretary/Treasurer, 
Anatomical Board of the State of Texas, P.O. Box 20745, Hous-
ton, Texas 77225-0745. Comments will be accepted for 30 days 
following publication of the proposed amendments in the Texas 
Register. 

The proposed amendment to §479.1 is authorized by Health and 
Safety Code §692A.011(a)(4) as amended by House Bill 2027 in 
the 81st Legislative Session. Section 692A.011(a)(4) provides 
that the donation of a whole body to an eye or tissue bank must 
be coordinated through the Anatomical Board of the State of 
Texas. The proposed amendment to §479.4 is authorized by 
the Board’s general rulemaking power under Health and Safety 
Code §691.022(b). 

The proposed amendments affect the Texas Administrative 
Code, Title 25, Chapter 479. 

§479.1. Institutions Authorized to Receive and Hold Bodies. 
(a) Approved categories. Institutions or organizations autho

rized by the board to receive and hold bodies include accredited medi
cal schools or colleges, dental schools or colleges, health science cen
ters, hospitals, schools of mortuary science, chiropractic schools or col
leges, osteopathic medical schools or colleges. Tissue banks receiving 
donations under Health and Safety Code, Chapter 692A may only trans
fer those donations to institutions in approved categories. 

(b) (No change.) 

§479.4. Final Disposition of the Body and Disposition of the Re-
mains. 

(a) - (b) (No change.) 

(c) Cremation. Cremation shall occur at a professional crema
torium or at the board-member institution in its own crematory[, if the 
crematory has been approved by the board]. 

(1) Cremation at a professional crematorium. If a profes
sional crematorium is utilized, the crematory must be registered with, 
or if required by law, licensed by the Texas Funeral Service Commis
sion. 

(2) Cremation at a board-member institution. An institu
tion may operate its own crematory [if approved by the board]. The cre
matory shall be under the direct control of the Department of Anatomy 
or the institution’s department to which the anatomical program is at
tached and may be used for no purpose other than the cremation of 
human remains. 

(d) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102263 
Len Cleary, Ph.D. 
Secretary/Treasurer 
Anatomical Board of the State of Texas 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (713) 500-5631 

CHAPTER 485. AUDIT PROCEDURES 
25 TAC §485.1 

The Anatomical Board of the State of Texas (Board) proposes 
amendments to §485.1, concerning audit procedures. 

The amendment to §485.1 requires that member institutions use 
an audit template prescribed by the Board and requires that an 
audit using that template must be conducted at an interval of five 
years, coincidental with regularly scheduled Board inspections. 

Vaughan Lee, Chairman, has determined that for each fiscal 
year of the first five years the section is in effect, there will be 
no fiscal implications on state or local government as a result of 
enforcing or administering the section as proposed. 

Dr. Lee has also determined that there are no anticipated eco-
nomic costs to small businesses or micro-businesses required 
to comply with the section as proposed. 

Dr. Lee has also determined that for each year of the first five 
years the section is in effect, the public will benefit from adoption 
of the sections. The public benefit as a result of the enforcing or 
administering the sections is to effectively enforce and regulate 
audit procedures of Board member institutions, all of which will 
protect and promote public health, safety and welfare. 

Comments on the proposal may be submitted in writing either in 
person or by courier to Len Cleary, Ph.D., Secretary/Treasurer, 
Anatomical Board of the State of Texas, P.O. Box 20745, Hous-
ton, Texas 77225-0745. Comments will be accepted for 30 days 
following publication of the proposed amendments in the Texas 
Register. 

The proposed amendment to  §485.1 is authorized by the 
Board’s general rule making power under Health and Safety 
Code §691.022(b). 

The proposed amendments affect the Texas Administrative 
Code, Title 25, Chapter 485. 

§485.1. Audit Procedures. 

Each member institution shall conduct an audit of its procedures 
and methods for receiving, storing, using, and transporting bodies or 
anatomical specimens and disposing of remains. This audit must be 
conducted at an [a minimum] interval of 5 years, coincidental with 
regularly scheduled Board inspections. The audit shall be performed 
by the institution’s audit department or a professional audit firm 
according to an audit template prescribed by the Board. The template 
shall be reviewed by the Board at each Annual Meeting. The  results  
of the audit shall be filed with the secretary-treasurer within 30 days 
of its completion. A follow-up report shall be filed with the secre-
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tary-treasurer no more than 1 year later. [The audit, at a minimum, 
shall include:] 

[(1) A records review to determine that the receipt and 
shipment of bodies and anatomical specimens are acknowledged by 
appropriate filing of records with the board;] 

[(2) An inventory of bodies and anatomical specimens on 
hand verified by SAB number and a determination that records of the 
board reflect that the bodies or specimens are in the possession of the 
institution;] 

[(3) A review of crematory contracts, if any, and a determi
nation that the contracting crematory is properly licensed in the State;] 

[(4) A determination of proper payment of assessment and 
transfer fees to the board when due;] 

[(5) A review of shipping documents for verification that 
shipments have been approved by the board and a determination that 
the records of both the institution and the board reflect the location 
where the bodies or anatomical specimens were shipped;] 

[(6) A review of the supervisory chain of command to 
determine the existence of actual oversight to assure that bodies and 
anatomical specimens are treated with respect; and] 

[(7) A determination that remains are disposed of in accor
dance with state law, including these rules.] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 20,  2011.  

TRD-201102264 
Len Cleary, Ph.D. 
Secretary/Treasurer 
Anatomical Board of the State of Texas 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (713) 500-5631 

TITLE 28. INSURANCE 

PART 2. TEXAS DEPARTMENT OF 
INSURANCE, DIVISION OF WORKERS’ 
COMPENSATION 

CHAPTER 134. BENEFITS--GUIDELINES 
FOR MEDICAL SERVICES, CHARGES, AND 
PAYMENTS 
SUBCHAPTER F. PHARMACEUTICAL 
BENEFITS 
28 TAC §134.503, §134.504 

The Texas Department of Insurance (Department), Division 
of Workers’ Compensation (Division) proposes amendments 
to §134.503 (relating to the Pharmacy Fee Guideline), with 
corresponding amendments to §134.504 (relating to the Phar-
maceutical Expenses Incurred by the Injured Employee). These 
amendments are necessary to implement portions of House 
Bill (HB) 528, enacted during the 82nd Legislature, Regular 
Session. 

Adopted emergency rule amendments to §134.503 were pub-
lished in the December 31, 2010, issue of the Texas Register 
(35 TexReg 11775), with a renewal extension published in the 
April 22, 2011, issue of the Texas Register (36 TexReg 2549). 
The renewed emergency adoption expires June 29, 2011 and the 
original rule becomes re-effective while this proposal undergoes 
the formal rulemaking process required under the Administrative 
Procedure Act. The 82nd Legislature, Regular Session, clarified 
the reimbursement of pharmacy and pharmaceutical services 
through HB 528 (relating to the Provision of Pharmaceutical Ser-
vices through Informal and Voluntary Networks in the Workers’ 
Compensation Systems; Providing an Administrative Violation). 

The Division proposes implementation of a pharmacy fee guide-
line that conforms to all applicable law by amending §134.503. 
This proposal amends the title of §134.503 from "Reimburse-
ment Methodology" to "Pharmacy Fee Guideline" to conform to 
statutory nomenclature. As a result of these proposed amend-
ments to §134.503, conforming amendments to §134.504 are 
proposed to reflect new references in §134.503, as well as to 
correct the reference from "Commission" to "division." 

Statutory Background 

HB 7, enacted during the 79th Legislature, effective September 
1, 2005 included revisions to the Labor Code §408.028 as they 
apply to reimbursement of pharmaceutical services and added 
subsection (f) requiring the Commissioner of Workers’ Compen-
sation (Commissioner) by rule to adopt a fee schedule for phar-
macy and pharmaceutical services that will: "(1) provide reim-
bursement rates that are fair and reasonable; (2) assure ade-
quate access to medications and services for injured workers; 
and (3) minimize costs to employees and insurance carriers." 
HB 7 also added the Labor Code §408.028(g) which provided, 
"Insurance carriers must reimburse for pharmacy benefits and 
services using the fee schedule as developed by this section, or 
at the rates negotiated by contract." 

Section 2 of HB 528 amended Labor Code §408.028(f) by adding 
an additional requirement that the Division pharmacy fee guide-
line take into consideration the increased security of payment 
afforded by the Texas Workers’ Compensation Act (Act). HB 
528 also amended Labor Code §408.028(g) by providing that 
the Labor Code §413.011(d), and the rules adopted to implement 
that subsection, do not apply to the fee schedule adopted by the 
Commissioner under §408.028(f). In response to the amend-
ments to the Labor Code §408.028(g), the Division proposes 
in §134.503 to remove previous references to "the provider’s 
usual and customary charge." Further, the Division anticipates 
that removing references to "the provider’s usual and customary 
charge" will reduce the number of medical fee disputes involving 
the reimbursement of prescription drugs. 

Section 3 of HB 528 amended the Labor Code Chapter 408, 
Subchapter B, by adding §408.0281 (relating to Reimburse-
ment for Pharmaceutical Services; Administrative Violation) 
and §408.0282 (relating to Requirements for Certain Informal 
or Voluntary Networks). Section 408.0281(b) sets forth that 
notwithstanding any provision of the Insurance Code Chapter 
1305 (relating to Workers’ Compensation Health Care Networks) 
or the Labor Code §504.053 (relating to Election), prescription 
medication or services, as defined by §401.011(19)(E), may be 
reimbursed in accordance with the fee guidelines adopted by 
the Commissioner or at a contract rate in accordance with this 
section. Section 408.0281(b)(2) also provides that prescription 
medication or services may not be delivered through a work-
ers’ compensation health care network under Insurance Code 

36 TexReg 4092 July 1, 2011 Texas Register 



Chapter 1305, or a contract concerning workers’ compensation 
insurance coverage for employees of political subdivisions as 
described by the Labor Code §504.053(b)(2). 

Under Labor Code §408.0281(c), HB 528 authorizes an insur-
ance carrier to pay a health care provider fees for pharmaceutical 
services that are inconsistent with fee guidelines adopted by the 
Commissioner only if the insurance carrier has a contract with 
the health care provider and that contract includes a specific fee  
schedule. An insurance carrier or the carrier’s authorized agent 
may use an informal or voluntary network to obtain a contractual 
agreement that provides for fees different from the fees autho-
rized under the fee guidelines adopted by the Commissioner for 
pharmaceutical services. 

HB 528 also specifies the legislative intent regarding the deliv-
ery of pharmacy services. Section 3 of HB 528 provided clar-
ity concerning the prohibition of the delivery of pharmacy ser-
vices through certified workers’ compensation health care net-
works under the Insurance Code Chapter 1305 and through con-
tracts described by Labor Code §504.053(b)(2). With HB 528 
language as noted in §408.0281(b)(2), the legislative intent is 
now unmistakable. Section 4 of HB 528 also amended the Insur-
ance Code §1305.101(c), which now provides that notwithstand-
ing any other provisions of this chapter, prescription medication 
or services, as defined by Labor Code §401.011(19)(E), may 
not directly or through a contract be delivered through a work-
ers’ compensation health care network. Prescription medication 
and services shall be reimbursed pursuant to the Labor Code 
§408.0281, other provisions of the Act, and applicable rules of 
the Commissioner. 

In summary and as illustrated by the applicable provisions of HB 
528, these proposed amendments establish the Division’s phar-
macy fee guideline for prescription drugs and nonprescription 
drugs or over-the-counter medications. These proposed amend-
ments also allow for insurance carriers and health care providers 
to contract for rates that are inconsistent with the pharmacy fee 
guideline. 

Description of the Proposed Amendments to §134.503 

This proposal amends the title of §134.503 from "Reimburse-
ment Methodology" to "Pharmacy Fee Guideline" to conform to 
statutory nomenclature. 

Proposed subsection (a). Proposed subsection (a), previously 
subsection (e), addresses the section’s applicability. The section 
applies to the reimbursement of prescription drugs and nonpre-
scription drugs or over-the-counter medications as those terms 
are defined in §134.500 of this title (relating to Definitions) for 
outpatient use in the Texas workers’ compensation system. The 
section applies to claims that are  subject to a certified workers’ 
compensation health care network and claims not subject to a 
certified network. The section applies to claims subject to La-
bor Code §504.053(b)(2) concerning Workers’ Compensation In-
surance Coverage for Employees of Political Subdivisions. The 
section does not apply to parenteral drugs. 

Proposed new subsection (b). Proposed new subsection (b) 
states that for coding, billing, reporting, and reimbursement of 
prescription and nonprescription drugs or over-the-counter med-
ications, Texas workers’ compensation system participants shall 
apply the provisions of Chapters 133 and 134 of this title (relat-
ing to General Medical Provisions and Benefits--Guidelines for 
Medical Services, Charges, and Payments, respectively). 

Proposed subsection (c). Proposed subsection (c), previously 
subsection (a), governs reimbursement for prescription drugs. 
This subsection establishes a "lesser of" provision for the reim-
bursement of prescription drugs. The reference to the "maximum 
allowable reimbursement (MAR)" under previous subsection (a) 
is deleted because it is unnecessary under the pharmacy fee 
guideline. 

Paragraph (1), previously paragraph (2), is the pharmacy fee 
guideline for prescription drugs. This is the first "lesser of" pro-
vision, and states the fee established by the following formulas 
based on the average wholesale price (AWP) as reported by a 
nationally recognized pharmaceutical price guide or other pub-
lication of pharmaceutical pricing data in effect on the day the 
prescription is dispensed: (A) Generic drugs: ((AWP per unit) x 
(number of units) x 1.25) + $4.00 dispensing fee = reimburse-
ment amount; (B) Brand name drugs: ((AWP per unit) x (num-
ber of units) x 1.09) + $4.00 dispensing fee = reimbursement 
amount; and (C) When compounding, a single compounding fee 
of $15 per prescription shall be added to the calculated total for 
either generic or brand name drugs. Proposed amendments in-
clude use of the terms, "as reported" in place of "determined by 
utilizing," and "price guide or other publication of pharmaceutical 
pricing data" in place of "reimbursement system (e.g. Redbook, 
First Data Bank Services)" in order to better describe the use of 
the pricing  data  and to more closely mirror the use of similar pric-
ing data in Medicare payment  policies.  

Paragraph (2) is the second "lesser of" provision, which is 
the comparison between the formulas in paragraph (1) and 
the amount billed by the health care provider or pharmacy 
processing agent, notwithstanding §133.20(e)(1) of this title 
(relating to Medical Bill Submission by Health Care Provider). 
This amendment replaces "usual and customary charge for the 
same or similar service," which was included under previous 
subsection (a)(1). Determining the health care provider’s billed 
amount pursuant to this provision is an objective inquiry, and is 
determined solely by the billed amount the health care provider, 
or pharmacy processing agent, submits on the medical bill. For 
example, when an insurance carrier receives a bill for phar-
maceutical services from a pharmacy or pharmacy processing 
agent, the "billed amount" that will be compared to the formula 
amount in paragraph (1) will be the amount billed as reflected 
on the bill. Accordingly, insurance carriers may not substitute 
any other billed amount. 

Proposed subsection (d). Proposed subsection (d) estab-
lishes the pharmacy fee guideline for nonprescription drugs or 
over-the-counter medications and provides that reimbursement 
shall be the retail price of the lowest package quantity rea-
sonably available that will fill the prescription. The inclusion of 
nonprescription drugs is consistent with the applicable definition 
in §134.500 of this title. 

Proposed new subsection (e). Proposed new subsection (e) is 
the pharmacy fee guideline in cases where an amount cannot be 
determined under subsection (c)(1) or (d) of this section, as ap-
plicable, unless a contract amount applies. It provides that, ex-
cept as provided by subsection (f) of this section, reimbursement 
shall be an amount that is consistent with the criteria listed in 
Labor Code §408.028(f), including providing for reimbursement 
rates that are fair and reasonable. The insurance carrier shall de-
velop a reimbursement methodology or methodologies for deter-
mining reimbursement under this subsection; maintain in repro-
ducible format documentation of the insurance carrier’s method-
ology(ies) for establishing an amount; apply the reimbursement 
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methodology(ies) consistently among health care providers in 
determining reimbursements under this subsection; and upon re-
quest by the Division, an insurance carrier shall provide copies 
of such documentation to the Division. 

This proposed subsection addresses those extremely rare cases 
where an amount cannot be determined under subsection (c)(1) 
or (d) and no contract amount exists. Reimbursement under this 
subsection is determined on a case-by-case basis and depends 
on the facts and circumstances surrounding the particular phar-
maceutical service. 

Proposed new subsection (f). Proposed new subsection (f) 
states that notwithstanding the provisions of this section, pre-
scription medication or services, as defined by Labor Code 
§401.011(19)(E), may be reimbursed at a contract rate that is 
inconsistent with the fee guidelines as long as the contract com-
plies with the provisions of Labor Code §408.0281. This new 
subsection is proposed to conform to new statutory provisions of 
HB 528 that allow insurance carriers and pharmacies to contract 
for fees that are inconsistent with the Division’s pharmacy fee 
guideline in an amount greater or less than the fee guideline. 
As such, contractual reimbursements under this section are not 
part of the Division’s pharmacy fee guideline. 

Proposed subsection (g). Proposed subsection (g), previously 
subsection (b), sets forth that when the prescribing doctor has 
written a prescription for a generic drug or a prescription that 
does not require the use of a brand name drug in accordance 
with §134.502(a)(3) of this title (relating to Pharmaceutical Ser-
vices), reimbursement shall be in accordance with paragraph (1) 
or (2) of this subsection. 

Paragraph (1) states the health care provider shall dispense the 
generic drug as prescribed and shall be reimbursed the fee es-
tablished for the generic drug in accordance with subsection (c) 
or (f) of this section. 

Paragraph (2) states that when an injured employee chooses 
to receive a brand name drug instead of the prescribed generic 
drug, the health care provider shall dispense the brand name 
drug as requested and shall be reimbursed by the insurance 
carrier, the fee established for the prescribed generic drug in 
accordance with subsections (c) or (f) of this section; and by 
the injured employee, the cost difference between the fee estab-
lished for the generic drug and the fee established for the brand 
name drug, both in accordance with subsections (c) or (f) of this 
section. These are conforming amendments to reflect current 
nomenclature and references to pertinent rules. 

Proposed subsection (h). Proposed subsection (h), previously 
subsection (c), states that when the prescribing doctor has 
written a prescription for a brand name drug in accordance 
with §134.502(a)(3) of this title, reimbursement shall be in 
accordance with subsections (c) or (f) of this section. These are 
conforming amendments to reflect current nomenclature and 
references to pertinent rules. 

Proposed subsection (i). Proposed subsection (i), previously 
subsection (f), states that upon request by the health care 
provider or the Division, the insurance carrier shall disclose the 
source of the nationally recognized pricing reference used to 
calculate the reimbursement. This is a conforming amendment 
to reflect current nomenclature. 

Proposed new subsection (j). Proposed new subsection (j) 
states where any provision of this section is determined by 
a court of competent jurisdiction to be inconsistent with any 

statutes of this state, or to be unconstitutional, the remaining 
provisions of this section shall remain in effect. 

Description of the Proposed Amendments to §134.504 

Proposed amended subsection (b). Proposed amended subsec-
tion (b) corrects the reference from "Commission" to "division" to 
reflect appropriate nomenclature. Additionally, an amendment 
to subsection (b)(2)(A) establishes that the pharmacist shall de-
termine the costs of both the brand name and generic drugs un-
der §134.503. This cost will be determined in accordance with 
the pharmacy fee guideline in proposed amended §134.503 or, 
if there is a contract amount, the contract. As a result of the pro-
posed changes to §134.503, a corresponding proposed amend-
ment to §134.504(b)(2)(A) deletes the specific citation to (a)(2) 
of §134.503. 

Mr. Matthew Zurek, Executive Deputy Commissioner for Health 
Care Management, has determined that for each year of the first 
five years the proposed amendments will be in effect, there will 
be no fiscal impact to state and local governments as a result 
of the enforcement or administration of the proposed amended 
sections. 

Increased costs to state government may include expenses as-
sociated with the preparation of training materials and presen-
tation of training programs for Division staff and system par-
ticipants. However, Mr. Zurek has determined that all duties 
and responsibilities associated with implementing the proposed 
amendments can be accomplished by utilizing existing agency 
resources. 

There will be no fiscal implications for local governments as a 
result of enforcing or administering the proposed amended sec-
tions because they do not enforce or administer the rules. 

Local government and state government as a covered regulated 
entity will be impacted in the same manner as persons required 
to comply with the proposed amendments, as described in the 
Public Benefit/Cost Note of this proposal. 

Mr. Zurek has determined that for each year of the first five years 
the sections are in effect, the proposed amended sections will 
not have a measurable effect on local employment or the local 
economy. 

Mr. Zurek has determined that for each year of the first five years 
the amendments are in effect, the public benefits anticipated as 
a result of the proposed amendments will be to bring clarity and 
certainty regarding a pharmacy fee guideline that will provide 
positive benefits for participants and to the workers’ compensa-
tion system. The system participants are: injured employees, 
employers, insurance carriers and health care providers, includ-
ing pharmacists. 

These proposed amendments clarify reimbursement for pre-
scription drugs and nonprescription drugs or over-the-counter 
medications dispensed for certified network claims, non-network 
claims and political subdivision claims subject to Labor Code 
§504.053(b)(2). Under Labor Code §408.028(f)(2) the phar-
macy fee guidelines must ensure the quality of, and adequate 
access to, prescription medication services. These amended 
rule proposals are intended to assure injured employees that 
they will have access to pharmaceutical benefits and give 
pharmacies certainty of reimbursement. 

The assurance to employers is that their injured employees are 
receiving appropriate and medically necessary medications in a 
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timely manner in anticipation of an early return-to-work as ap-
propriate. 

Insurance carriers will benefit from the proposed amendments. 
Clarity in the pharmacy fee guideline concerning allowed con-
tracted amounts, as well as clarification of a single compound-
ing fee, should give the insurance carriers the ability to process 
reimbursement claims more quickly and pay those claims more 
accurately. Proposing the adoption of these rules provides clar-
ity regarding the reimbursement structure that will further benefit 
insurance carriers, and prevents an increase in reimbursement 
disputes. 

Aside from the transparency of the pharmacy fee guideline, phar-
macists will also benefit from the certainty of the reimbursement 
amount of prescription drugs and non-prescription drugs or over-
the-counter medications that they dispense to injured employ-
ees. This will enable them to better anticipate their revenues 
and expenses, and allow them flexibility in their business mod-
els. 

There will b e no economic costs  to i njured employees, employ-
ers, health care providers, and insurance carriers as a result of 
these amendments. These proposed amendments do not in-
crease the costs of pharmacy and pharmaceutical services in 
the Texas workers’ compensation system. With regard to reim-
bursement for prescription medications, these proposed amend-
ments carry forward the formulas based on the average whole-
sale price (AWP) in the current reimbursement methodology. Al-
though these proposed amendments remove the health care 
provider’s usual and customary charge from consideration in de-
termining reimbursement for prescription drugs, this will not have 
the effect of increasing prescription drug costs because these 
proposed amendments allow insurance carriers and pharmacies 
to contract for reimbursement rates that are inconsistent with the 
pharmacy fee guideline. Providing insurance carriers and phar-
macies the flexibility to negotiate reimbursement rates that are 
inconsistent with the pharmacy fee guideline will allow the parties 
to negotiate reimbursement rates that are below the fee guide-
line. With regard to nonprescription drugs or over-the-counter 
medications, these proposed amendments carry forward the re-
imbursement rates currently in effect. 

In accordance with the Government Code §2006.002(c), the Di-
vision has determined that these proposed rule amendments will 
not have an adverse economic effect on small or micro busi-
nesses. Because the proposal does not impose any new re-
quirements or costs with which businesses, regardless of size, 
must comply, any costs to persons required to comply with these 
proposed amendments are the result of the enactment of HB 528 
and not the result of the adoption, enforcement, or administra-
tion of the proposed amendments. Further, as already stated 
in the Public Benefit/Cost Note, these proposed amendments 
carry forward the formulas based on the average wholesale price 
(AWP) in the current reimbursement methodology and allow in-
surance carriers and health care providers to contract for fees for 
pharmaceutical services that are inconsistent with the pharmacy 
fee guideline. These proposed amendments also carry forward 
the reimbursement rates currently in effect for nonprescription 
drugs or over-the-counter medications. In accordance with the 
Government Code §2006.002(c), the Division has therefore de-
termined that a regulatory flexibility analysis is not required be-
cause the proposal will not have an adverse impact on small or 
micro businesses. 

The Division has determined that no private real property inter-
ests are affected by this proposal and that this proposal does not 

restrict or limit an owner’s right to property that would otherwise 
exist in the absence of government action and, therefore, does 
not constitute a taking or require a takings impact assessment 
under the Government Code §2007.043. 

To be considered, written comments on the proposal must be 
submitted no later than 5:00 p.m. CST on August 1, 2011. Com-
ments may be submitted via the internet through the Division’s in-
ternet website at www.tdi.state.tx.us/wc/rules/proposedrules/in-
dex.html, by email at rulecomments@tdi.state.tx.us or by mailing 
or delivering your comments to Maria Jimenez, Texas Depart-
ment of Insurance, Division of Workers’ Compensation, Work-
ers’ Compensation Counsel, MS-4D, 7551 Metro Center Drive, 
Suite 100, Austin, Texas 78744-1645. 

A public hearing on this proposal will be held on July 11, 2011 at 
1:00 p.m. CST in Room 100 of the William P. Hobby Jr. State Of-
fice Building, 333 Guadalupe Street, Austin, Texas 78701-3939. 
Those persons interested in attending the public hearing should 
contact the Texas Department of Insurance, Division of Work-
ers’ Compensation, Workers’ Compensation Counsel, at (512) 
804-4703 to confirm the date, time, and location of the public 
hearing for this proposal. The Division offers reasonable accom-
modations for persons attending meetings, hearings, or educa-
tional events, as required by the Americans with Disabilities Act. 
If you require special accommodations, contact Amanda Brown 
at (512) 463-6328 at least two days prior to the hearing date. 
The public hearing schedule will also be available on the  Divi-
sion’s website at www.tdi.state.tx.us/wc/rules/proposedrules/in-
dex.html. 

These rule amendments are proposed under the Labor Code 
§§408.028, 408.0281, 408.027, 401.011, 402.021, 408.021, 
413.011, 413.0111, 402.00111, 402.00116, 402.00128, 402.061, 
and 504.053; and Insurance Code Chapter 1305. 

The Labor Code §408.028(e) requires the Commissioner by rule 
to  allow an employee to purchase a brand name drug rather than 
a generic pharmaceutical medication or over-the-counter alter-
native to a prescription medication if a health care provider pre-
scribes a generic pharmaceutical or an over-the-counter alter-
native to a prescription medication. The injured employee shall 
be responsible for paying the difference between the cost of the 
brand name drug and the cost of the generic or over-the-counter 
alternative to a prescription medication. The injured employee 
may not seek reimbursement for the difference in cost from an 
insurance carrier and is not entitled to use the medical dispute 
resolution provisions of Labor Code Chapter 413 with regard 
to the prescription. The Labor Code §408.028(f) requires the 
Commissioner by rule to adopt a fee schedule for pharmacy and 
pharmaceutical services that will provide reimbursement rates 
that are fair and reasonable; assure adequate access to medica-
tions and services for injured employees, minimize costs to em-
ployees and insurance carriers and take into consideration the 
increased security of payment afforded by this subtitle. The La-
bor Code §408.028(g) provides that the Labor Code §413.011(d) 
and the rules adopted to implement that subsection do not ap-
ply to the fee schedule adopted by the Commissioner under the 
Labor Code §408.028(f). 

HB 528 amends the Labor Code by adding §408.0281 (relat-
ing to Reimbursement for Pharmaceutical Services; Administra-
tive Violation). Section 408.0281(b) sets forth that notwithstand-
ing any provision of the Insurance Code Chapter 1305 (relat-
ing to Workers’ Compensation Health Care Networks) or the La-
bor Code §504.053 (relating to Election), prescription medication 
or services, as defined by §401.011(19)(E), may be reimbursed 
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in accordance with the fee guidelines adopted by the Commis-
sioner or at a contract rate in accordance with this section. Sec-
tion 408.0281(b)(2) also provides that prescription medication or 
services may not be delivered through a workers’ compensation 
health care network under Insurance Code Chapter 1305, or a 
contract concerning workers’ compensation insurance coverage 
for employees of political subdivisions as described by the La-
bor Code §504.053(b)(2). Under the Labor Code §408.0281(c), 
HB 528 authorizes the reimbursement of prescription medication 
or services that is inconsistent from the fee guidelines the Com-
missioner adopts only if the insurance carrier has a contract with 
the health care provider and that contract includes a specific fee  
schedule. An insurance carrier or the carrier’s authorized agent 
may use an informal or voluntary network to obtain a contractual 
agreement that provides for fees different from the fees autho-
rized under the fee guidelines adopted by the Commissioner for 
pharmaceutical services. 

The Labor Code §408.027(f) provides that except for the Labor 
Code §408.0281, any payment made by an insurance carrier to a 
health care provider under §408.027 shall be in accordance with 
the fee guidelines authorized under the Texas Workers’ Com-
pensation Act (Act), if the health care service is not provided 
through a workers’ compensation health care network under In-
surance Code Chapter 1305 or at a contracted rate for that health 
care service if the health care service is provided through a work-
ers’ compensation health care network under Insurance Code 
Chapter 1305. 

The Labor Code §401.011 contains definitions used in the Texas 
workers’ compensation system (in particular, §401.011(19)(E), 
the definition of "health care," which includes a prescription drug, 
medicine or other remedy, §401.011(22), the definition of "health 
care provider," and §401.011(22-a), the definition of "health care 
reasonably required"). 

The Labor Code §402.021 states that the workers’ compensa-
tion system of this state must provide timely, appropriate, and 
high-quality medical care supporting restoration of the injured 
employee’s physical condition and earning capacity. 

The Labor Code §408.021 states that an injured employee who 
sustains a compensable injury is entitled to all health care rea-
sonably required by the nature of the injury as and when needed. 

The Labor Code §413.011(a) requires the Commissioner by rule 
to adopt reimbursement policies and guidelines that reflect the 
standardized reimbursement structures found in other health 
care delivery systems with minimal modifications to those reim-
bursement methodologies as necessary to meet occupational 
injury requirements. 

The Labor Code §413.0111 requires that a rule on reimburse-
ment of prescription medication or services must authorize phar-
macies to use agents or assignees to process claims and act on 
behalf of pharmacies. 

The Labor Code §402.00111 provides that the Commissioner 
shall exercise all executive authority, including rulemaking au-
thority, under the Labor Code and other laws of this state. Sec-
tion 402.00116 grants the powers and duties of chief executive 
and administrative officer to the Commissioner and the authority 
to enforce Labor Code Title 5, other workers’ compensation laws 
of this state, and other laws granting jurisdiction to or applicable 
to the Division or Commissioner. Section 402.00128 provides 
general operational powers to the Commissioner to conduct daily 
operations of the Division and implement Division policy includ-
ing the duty to delegate, assess and enforce penalties and enter 

appropriate orders as authorized by Labor Code Title 5. Section 
402.061 provides the Commissioner the authority to adopt rules 
as necessary to implement and enforce the Act 

The Labor Code §504.053(b)(2) provides that if a political subdi-
vision or a pool determines that a workers’ compensation health 
care network certified under Insurance Code Chapter 1305, is 
not available or practical for the political subdivision or a pool, it 
may provide medical benefits to its injured employees by directly 
contracting with health care providers or by contracting through 
a health  benefits pool established under the Local Government 
Code Chapter 172. 

Insurance Code Chapter 1305 is the Workers’ Compensation 
Health Care Network Act that authorizes the establishment of 
certified networks for the provision of workers’ compensation 
medical benefits. In particular, §1305.101(c) sets forth that pre-
scription medication and services may not directly or through a 
contract be delivered through a workers’ compensation health 
care network and that prescription medication and services shall 
be reimbursed as provided by the Labor Code §408.0281, other 
provisions of the Act and applicable rules of the Commissioner. 

The following sections are affected by this proposal: §134.503-
-Labor Code §§408.028, 408.0281, 408.027, 401.011, 402.021, 
408.021, 413.011, 413.0111, 402.00111, 402.00116, 402.00128 
402.061 and 504.503; and Insurance Code Chapter 1305; and 
§134.504--Labor Code §§408.028, 402.0281, 408.027, 401.011, 
402.021, 408.021, 413.011, 413.0111, 402.00111, 402.00116, 
402.00128, 402.061 and 504.503; and Insurance Code Chap-
ter 1305. 

§134.503. Pharmacy Fee Guideline [Reimbursement Methodology]. 
(a) Applicability of this section is as follows: 

(1) This section applies to the reimbursement of prescrip
tion drugs and nonprescription drugs or over-the-counter medications 
as those terms are defined in §134.500 of this title (relating to Defini
tions) for outpatient use in the Texas workers’ compensation system, 
which includes claims: 

(A) subject to a certified workers’ compensation health 
care network as defined in §134.500 of this title: 

(B) not subject to a certified workers’ compensation 
health care network; and 

(C) subject to Labor Code §504.053(b)(2). 

(2) This section does not apply to parenteral drugs. 

(b) For coding, billing, reporting, and reimbursement of pre
scription drugs and nonprescription drugs or over-the-counter medi
cations, Texas workers’ compensation system participants shall apply 
the provisions of Chapters 133 and 134 of this title (relating to Gen
eral Medical Provisions and Benefits--Guidelines for Medical Services, 
Charges, and Payments, respectively). 

(c) [(a)] The  insurance carrier shall reimburse the health 
care provider or pharmacy processing agent [maximum allowable 
reimbursement (MAR)] for prescription drugs [shall be] the lesser of: 

[(1) The provider’s usual and customary charge for the 
same or similar service;] 

(1) [(2)] the fee [The fees] established by the following for
mulas based on the average wholesale price (AWP) as reported [de
termined] by [utilizing] a nationally recognized pharmaceutical price 
guide or other publication of pharmaceutical pricing data [reimburse
ment system (e.g. Redbook, First Data Bank Services)] in effect on the  
day the prescription drug is dispensed:[.] 
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(A) Generic drugs: ((AWP per unit) x (number of units) 
x 1.25) + $4.00 dispensing fee = reimbursement amount [MAR]; 

(B) Brand name drugs: ((AWP per unit) x (number of 
units) x 1.09) + $4.00 dispensing fee = reimbursement amount[MAR]; 

(C) When compounding, a single compounding fee of 
$15 per prescription shall be added to the calculated total for either 
paragraph (1)(A) or (B) of this subsection; or 

(2) notwithstanding §133.20(e)(1) of this title (relating to 
Medical Bill Submission by Health Care Provider), the amount billed 
by the health care provider or pharmacy processing agent. 

[(C) A compounding fee of $15 per compound shall be 
added for compound drugs; or] 

[(3) A negotiated or contract amount.] 

(d) Reimbursement for nonprescription drugs or over-the
counter medications shall be the retail price of the lowest package 
quantity reasonably available that will fill the prescription. 

(e) Except as provided by subsection (f) of this section, if an 
amount cannot be determined in accordance with subsections (c)(1) or 
(d) of this section, reimbursement shall be an amount that is consistent 
with the criteria listed in Labor Code §408.028(f), including providing 
for reimbursement rates that are fair and reasonable. The insurance 
carrier shall: 

(1) develop a reimbursement methodology(ies) for deter
mining reimbursement under this subsection; 

(2) maintain in reproducible format documentation of the 
insurance carrier’s methodology(ies) for establishing an amount; 

(3) apply the reimbursement methodology(ies) consis
tently among health care providers in determining reimbursements 
under this subsection; and 

(4) upon request by the division, provide to the division 
copies of such documentation. 

(f) Notwithstanding the provisions of this section, prescription 
medication or services, as defined by Labor Code §401.011(19)(E), 
may be reimbursed at a contract rate that is inconsistent with the fee 
guideline as long as the contract complies with the provisions of Labor 
Code §408.0281. 

(g) [(b)] When the prescribing doctor has written a prescrip
tion for a generic drug or a prescription that does not require the use of 
a brand name drug in accordance with §134.502(a)(3) of this title (re
lating to Pharmaceutical Services), reimbursement shall be as follows: 

(1) the health care provider [pharmacist] shall dispense the 
generic drug as prescribed and shall be reimbursed the fee established 
for the generic drug in accordance with subsection (c) or (f) [(a)] of this  
section; or 

(2) when an injured employee chooses to receive a brand 
name drug instead of the prescribed generic drug, the health care 
provider [pharmacist] shall dispense the brand name drug as requested 
and shall be reimbursed: 

(A) by the insurance carrier, the fee established for the 
prescribed generic drug in accordance with subsection (c) or (f) [(a)] 
of this section; and 

(B) by the injured employee, the cost difference be
tween the fee established for the generic drug in subsection (c) or 
(f) of this section and the fee established for the brand name drug in 
accordance with subsection (c) or (f) of this section [§134.503(a)(2) 
of this title]. 

(h) [(c)] When the prescribing doctor has written a prescrip
tion for a brand name drug in accordance with §134.502(a)(3) of this 
title, reimbursement shall be in accordance with subsections (c) or (f) 
[subsection (a)] of this section. 

[(d) Reimbursement for over-the-counter medications shall be 
the retail price of the lowest package quantity reasonably available that 
will fill the prescription.] 

[(e) This section applies to the dispensing of all drugs except 
inpatient drugs and parenteral drugs.] 

(i) [(f)] Upon request by the health care provider or the di
vision, the insurance carrier shall disclose the source of the nationally 
recognized pricing reference [AWP] used to calculate the reimburse
ment. 

(j) Where any provision of this section is determined by a court 
of competent jurisdiction to be inconsistent with any statutes of this 
state, or to be unconstitutional, the remaining provisions of this section 
shall remain in effect. 

§134.504. Pharmaceutical Expenses Incurred by the Injured Em-
ployee. 

(a) (No change.) 

(b) An injured employee may choose to receive a brand name 
drug rather than a generic drug or over-the-counter alternative to a pre
scription medication that is prescribed by a health care provider. In 
such instances, the injured employee shall pay the difference in cost 
between generic drugs and brand name drugs. The transaction between 
the employee and the pharmacist is considered final and is not subject 
to medical dispute resolution by the division [Commission]. In addi
tion, the employee is not entitled to reimbursement from the insurance 
carrier for the difference in cost between generic and brand name drugs. 

(1) The injured employee shall notify the pharmacist of 
their choice to pay the cost difference between generic and brand name 
drugs. An employee’s payment of the cost difference constitutes an ac
ceptance of the responsibility for the cost difference and an agreement 
not to seek reimbursement from the carrier for the cost difference. 

(2) The pharmacist shall: 

(A) determine the costs of both the brand name and 
generic drugs under [by using the reimbursement formulas stated 
in] §134.503 of this title [§134.503(a)(2)], and notify the injured 
employee of the cost difference amount; 

(B) collect the cost difference amount from the injured 
employee in a form and manner that is acceptable to both parties; 

(C) submit a bill to the insurance carrier for the generic 
drug that was prescribed by the doctor; and 

(D) not bill the injured employee for the cost of the 
generic drug if the insurance carrier reduces or denies the bill. 

(3) The insurance carrier shall review and process the bill 
from the pharmacist in accordance with Chapter 133 and 134 (pertain
ing to General Medical Provisions and Benefits-Guidelines for Medical 
Services, Charges, and Payment, respectively). 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102279 
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♦ ♦ ♦ 

Dirk Johnson 
General Counsel 
Texas Department of Insurance, Division of Workers’ Compensation 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 804-4703 

TITLE 40. SOCIAL SERVICES AND ASSIS-
TANCE 

PART 1. DEPARTMENT OF AGING 
AND DISABILITY SERVICES 

CHAPTER 48. COMMUNITY CARE FOR 
AGED AND DISABLED 
SUBCHAPTER J. COMMUNITY BASED 
ALTERNATIVES (CBA) PROGRAM 
40 TAC §§48.6002, 48.6026, 48.6040, 48.6050, 48.6078 

The Health and Human Services Commission (HHSC) pro-
poses, on behalf of the Department of Aging and Disability 
Services (DADS), amendments to §48.6002, concerning 
community based alternatives (CBA) definitions, §48.6026, 
concerning home and community support services provider 
qualifications, §48.6040, concerning registered nurse (RN) 
delegation of nursing tasks, §48.6050, concerning service 
array for home and community support services (HCSS), and 
§48.6078, concerning billable units, in Chapter 48, Community 
Care for Aged and Disabled, Subchapter J, Community Based 
Alternatives (CBA) Program. 

BACKGROUND AND PURPOSE 

The purpose of the amendments is to implement the 2012-13 
General Appropriations Act (Article II, Department of Aging and 
Disability Services, Rider 46, H.B.  1, 82nd  Legislature, Reg-
ular Session, 2011, and Article II, Special Provisions, Section 
17(a)(2), H.B. 1, 82nd Legislature, Regular Session, 2011). 
The amendments would create two categories of personal 
assistance services (PAS) in the CBA Program. Category 
I would include tasks delegated by an RN to an unlicensed 
attendant and health maintenance activities (HMAs) and would 
be reimbursed at the current PAS rate. Category II would 
include assistance with activities of daily living (ADLs) that a 
RN determines are not the practice of professional nursing, 
cleaning, laundry, shopping, escort, protective supervision, and 
extension of therapy, and would be reimbursed at a lower rate. 
The amendments also require a home and community support 
services agency that contracts with DADS to provide CBA 
services to maintain a license as a HCSSA and be licensed in 
the categories of licensed home health services and PAS. Cur-
rently, all CBA PAS services are delivered under the category of 
licensed home health services. 

SECTION-BY-SECTION SUMMARY 

The amendment to §48.6002 adds definitions of ADLs, CBA, 
DADS, delegation, extension of therapy, HCSSA, HMAs, PAS, 
protective supervision, and RN. These definitions will improve 
the clarity of the subchapter. 

The amendment to §48.6026 adds a requirement that a HCSSA 
contracting with DADS to provide CBA PAS must maintain a HC-
SSA license in the categories of PAS. Allowing for services that 

do not require delegation to be delivered through the PAS cate-
gory will eliminate the need for an RN supervisor for those tasks. 

The amendment to §48.6040 describes requirements of regis-
tered nurse delegation for PAS. 

The amendment to §48.6050 describes the CBA Program ser-
vice array to update the list of services available through the pro-
gram and includes the PAS categories I and II. 

The amendment to §48.6078 describes details of billable activ-
ities for CBA services to update terminology and to clarify that 
direct contact with an individual to provide either PAS or Cate-
gory  I or  II is  billable.  

FISCAL NOTE 

Gordon Taylor, DADS Chief Financial Officer, has determined 
that, for the first five years the proposed amendments are in ef-
fect, enforcing or administering the amendments does not have 
foreseeable implications relating to costs or revenues of state or 
local governments. Reimbursement methodology rules related 
to PAS skilled and non-skilled (Categories I and II), proposed 
elsewhere in this issue of the Texas Register, result in savings 
to state government. Those savings are explained in detail in 
HHSC’s proposal. 

SMALL BUSINESS AND MICRO-BUSINESS IMPACT ANALY-
SIS 

DADS has determined that the proposed amendments will not 
have an adverse economic effect on small businesses or micro-
businesses. Reimbursement methodology rules related to PAS 
skilled and non-skilled (Categories I and II), published elsewhere 
in this issue of the Texas Register, result in an adverse economic 
effect on small and micro-businesses. The impact of those rules 
and the alternatives considered are explained in detail in HHSC’s 
proposal. 

PUBLIC BENEFIT AND COSTS 

Jon Weizenbaum, DADS Deputy Commissioner, has deter-
mined that, for each year of the first five years the amendments 
are in effect, the public benefit expected as a result of enforcing 
the amendments is savings for the state, while ensuring that 
CBA recipients continue receiving needed PAS. 

Mr. Weizenbaum anticipates that there will not be an economic 
cost to persons who are required to comply with the amend-
ments. The amendments will not affect a local economy. 

TAKINGS IMPACT ASSESSMENT 

DADS has determined that this proposal does not restrict or limit 
an owner’s right to his or her property that would otherwise exist 
in the absence of government action and, therefore, does not 
constitute a taking under Texas Government Code, §2007.043. 

PUBLIC COMMENT 

Questions about the content of this proposal may be directed to 
Alesia Brown at (512) 438-2578 in DADS Policy, Development 
and Oversight Division. Written comments on the proposal may 
be submitted to Texas Register Liaison, Legal Services-11R07, 
Department of Aging and Disability Services W-615, P.O. Box 
149030, Austin, Texas 78714-9030, or street address 701 West 
51st St., Austin, TX 78751; faxed to (512) 438-5759; or e-mailed 
to rulescomments@dads.state.tx.us. To be considered, com-
ments must be submitted no later than 30 days after the date 
of this issue of the Texas Register. The last day to submit com-
ments falls on a Sunday; therefore, comments must be: (1) post-
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marked or shipped before the last day of the comment period; (2) 
hand-delivered to DADS before 5:00 p.m. on DADS’ last working 
day of the comment period; or (3) faxed or e-mailed by midnight 
on the last day of the comment period. When faxing or e-mail-
ing comments, please indicate "Comments on Proposed Rule 
11R07" in the subject line. 

STATUTORY AUTHORITY 

The amendments are proposed under Texas Government 
Code, §531.0055, which provides that the HHSC executive 
commissioner shall adopt rules for the operation and provi-
sion of services by the health and human services agencies, 
including DADS; Texas Human Resources Code, §161.021, 
which provides that the Aging and Disability Services Council 
shall study and make recommendations to the HHSC executive 
commissioner and the DADS commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by DADS; and Texas Government Code, §531.021, 
which provides HHSC with the authority to administer federal 
funds and plan and direct the Medicaid program in each agency 
that operates a portion of the Medicaid program. 

The amendments affect Texas Government Code, §531.0055 
and §531.021, and Texas Human Resources Code, §161.021. 

§48.6002. Community Based Alternatives (CBA) Definitions. 

The following words and terms, when used in this subchapter, shall 
have the following meanings, unless the context clearly indicates oth
erwise. 

(1) ADLs--Activities of daily living that are essential to 
daily self care and limited to: 

(A) assisting with self-administered medications; 

(B) bathing; 

(C) dressing; 

(D) exercising; 

(E) feeding; 

(F) grooming; 

(G) meal preparation; 

(H) routine hair and skin care; 

(I) positioning; 

(J) toileting; and 

(K) transfer and ambulation. 

(2) [(1)] Advance notice--A statement of the action the 
state intends to take provided in writing to the individual or the in
dividual’s authorized representative; and advises them of the right to 
a hearing, the method by which a hearing may be obtained, and that 
the individual may represent himself, or use legal counsel, a relative, a 
friend, or other spokesperson. DADS [The Texas Department of Hu
man Services (DHS)] must provide a notice to the individual at least 
10 days before the date of action. 

(3) CBA--Community Based Alternatives. 

(4) DADS--Department of Aging and Disabilities. 

(5) Delegation--Authorization by an RN that permits an 
unlicensed person to provide PAS while the RN retains accountability 
for how the unlicensed person performs the task. It does not include 
situations in which an unlicensed person is directly assisting a RN by 
carrying out nursing task in the presence of the RN. 



(6) Extension of therapy--Authorization by a licensed ther
apist or RN that permits an unlicensed person to assist an individual 
during follow-up therapy sessions. In addition, an RN may instruct an 
attendant to perform basic interventions with an individual that would 
increase and optimize the individual’s functional abilities in perform
ing ADLs. 

(7) HCSSA--A home and community support services 
agency licensed by DADS in accordance with Health & Safety Code 
Chapter 142. 

(8) HMAs--Health maintenance activities are those activi
ties that: 

(A) an RN has determined an unlicensed attendant may 
provide with or without delegation; 

(B) enable an individual to remain in an independent 
living environment; and 

(C) include the following: 

(i) administering oral medications including admin
istration through a permanently placed feeding tube with irrigation, for 
an individual who is not able to self-administer the medication; 

(ii) the administering of a bowel and bladder pro
gram, including suppositories, enemas, manual evacuation, intermit
tent catheterization and digital stimulation associated with a bowel pro
gram; 

(iii) tasks related to external stoma care including 
but not limited to pouch changes, measuring intake and output, and 
skin care surrounding the stoma area; 

(iv) routine care of a Stage 1 decubitus; 

(v) feeding and irrigation through a permanently 
placed feeding tube inserted in a surgically created orifice or stoma; 
and 

(vi) such other tasks as the Texas Board of Nursing 
may designate. 

(9) PAS--Personal assistance services are routine ongoing 
activities or services required by an individual to live in the commu
nity and prevent admission to an institution or to perform the physical 
functions required for independent living. 

(A) Category I--Assistance with: 

(i) an HMA; or 

(ii) a task, including an ADL or extension of therapy, 
delegated by an RN in accordance with: 

(I) 22 TAC Chapter 224 (relating to Delegation 
of Nursing Tasks By Registered Professional Nurses to Unlicensed Per
sonnel For Clients With Acute Conditions Or In Acute Care Environ
ments); or 

(II) 22 TAC Chapter 225 (relating to RN Dele
gation to Unlicensed Personnel and Tasks Not Requiring Delegations 
In Independent Living Environments For Clients With Stable and Pre
dictable Conditions). 

(B) Category II--Includes the following activities: 

(i) assistance with ADLs or an extension of therapy 
that an RN has determined does not constitute the practice of profes
sional nursing; 

(ii) cleaning; 

(iii) laundry; 
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(iv) shopping; 

(v) escort; and 

(vi) protective supervision. 

(10) Protective supervision--For an individual with a cog
nitive or memory impairment or physical weakness, supervision by a
attendant who is present in the individual’s home to monitor the indi
vidual’s health and welfare when the primary caregiver is not in th
home. The attendant does not provide any other PAS activities. 


n 

e 

(11) RN--A person licensed to provide professional nurs
ing in accordance with Texas Occupations Code, Chapter 301. 

(12) [(2)] Suspension of services--A temporary reduction 
of waiver services without loss of program or Medicaid eligibility. 

(13) [(3)] Waiver program [Program]--A Medicaid pro
gram that provides home and community-based services to a limited 
number of eligible individuals [adults] who  are  aged or [aged and/or] 
disabled as an alternative to institutional care in a nursing facility in 
accordance with the waiver provisions of the Social Security Act, 
§1915(c). 

(14) [(4)] Waiver Program Services--Medicaid home and 
community-based services provided under waiver provisions of the So
cial Security Act, §1915(c). 

§48.6026. Home and Community Support Services Agency (HCSSA) 
[Provider] Qualifications. 
A HCSSA that contracts to provide CBA services [To be qualified as 
a home and community support services (HCSS) provider to deliver 
Community Based Alternatives (CBA) services under contract with the 
Texas Department of Human Services (DHS), a HCSS agency] must:  

(1) maintain a license under Chapter 97 of this title (relat
ing to Licensing Standards for Home and Community Support Services 
Agencies) and be licensed in categories of: 

(A) licensed home health services; and 

(B) PAS; 

(2) [(1)] have a separate contract to provide CBA services 
in each DADS [DHS] region in which services are to be delivered; 

(3) be in compliance with Chapter 49, Contracting for 
Community Care Services; 

[(2) deliver CBA services through the licensed home health 
category of licensure;] 

(4) [(3)] have the counties in the DADS [DHS] contract 
for CBA services included in the identified licensed service area on file 
at DADS [DHS within the licensed home health category of licensure]; 
and 

(5) [(4)] be authorized by the secretary of state to do busi
ness in the State of Texas (if an out-of-state corporation). 

§48.6040. Registered Nurse (RN) Delegation of [Nursing] Tasks.  
(a) The CBA HCSSA’s RN may delegate tasks to a PAS atten

dant in accordance with §97.298 of this title (relating to Delegation of 
Nursing Tasks by Registered Professional Nurses to Unlicensed Per
sonnel and Tasks Not Requiring Delegation). 

(b) The CBA HCSSA’s RN must supervise a PAS attendant 
who performs delegated tasks in PAS Category I. [Delegation and su
pervision of selected nursing tasks is permitted in the Nursing Facility 
Waiver:] 

[(1) by RNs employed by the home and community sup
port services agencies to personal care attendants and adult foster care 





providers of Level I and II adult foster care homes. Delegation will 
occur in accordance with the Texas Department of Health Home and 
Community Support Services licensure rules for the provider agency’s 
licensure category; or] 

[(2) by independent RNs to adult foster care providers of 
Level I and II, adult foster care homes. Delegation will occur in accor
dance with the rules from Texas Board of Nurse Examiners, 22 TAC 
Chapter 218; or] 

[(3) by RNs who are adult foster care providers of a Level 
I and II adult foster care home who delegate to substitute providers. 
Delegation will occur in accordance with the rules from Texas Board 
of Nurse Examiners, 22 TAC Chapter 218.] 

§48.6050. CBA Service Array [for Home and Community Support 
Services (HCSS)]. 

The CBA waiver offers the following long-term services and supports 
[HCSS agencies must provide the array of home and community sup
port services identified in paragraphs (1)-(9) of this section in accor
dance with the individual service plan through their own employees, 
subcontractors, or personal service agreements with qualified individ
uals. Services include]: 

(1) adaptive aids; 

(2) adult foster care; 

(3) assisted living services; 

(4) dental services; 

(5) emergency response services; 

(6) financial management services; 

(7) home-delivered meals; 

(8) medical supplies; 

(9) minor home modifications; 

(10) nursing services; 

(11) occupational therapy services; 

(12) personal assistance services (PAS); 

(A) Category I; and 

(B) Category II; 

(13) physical therapy services; 

(14) respite: 

(A) in-home; and 

(B) out-of-home; 

(15) speech, hearing, and language therapy services; 

(16) support consultation; and 

(17) transition assistance services.
 

[(1) personal assistance services;]
 

[(2) nursing services;]
 

[(3) physical therapy;]
 

[(4) occupational therapy;]
 

[(5) speech pathology services;]
 

[(6) adaptive aids;]
 

[(7) medical supplies;]
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♦ ♦ ♦ 

[(8) minor home modifications; and] 

[(9) respite care (in-home).] 

§48.6078. Billable Units. 

The following activities may be billed as CBA [Community Based Al
ternatives (CBA)] services by a HCSSA [home and community support 
services agency]: 

(1) Nursing services: 

(A) direct [participant] contact with an individual; 

(B) participation on the interdisciplinary team (IDT); 

(C) time spent in delegating, training, and supervising 
a PAS attendant, an adult foster care provider, or an adult foster care 
[personal care attendants, Adult Foster Care providers, and] provider 



substitute [substitutes] in the delivery of delegated [nursing] tasks  [that 
have been delegated]; 

(D) to prevent a service break, time spent in providing 
nursing tasks that had been delegated to an attendant who is not avail
able [ in order to prevent a service break, if no attendant can be found]; 

(E) time spent in training family members, neighbors, 
and other informal support providers to provide needed PAS [nursing 
or personal care] tasks;  

(F) time spent performing an [the] annual reassessment 
or level of care reassessment that includes direct [resets which include 
actual participant] contact with the individual and documentation of 
assessment forms and care plan; 

(G) time spent performing assessments and developing 
written specifications for adaptive aids; and 

(H) follow-up orientation visit following delivery of 
adaptive aids. 

(2) Specialized therapy services (occupational therapy, 
physical therapy, and speech, hearing and language therapy [pathol
ogy]): 

(A) direct [participant] contact with an individual; 

(B) development of written bid specifications; 

(C) follow-up/orientation visit following delivery of 
adaptive aid; and 

(D) participation on the IDT. 

(3) Personal assistance services: 

(A) direct [participant] contact with an individual to 
provide PAS Category I or Category II [personal care and nursing 
tasks that have been delegated]; and 

(B) participation on the IDT. 

(4) Billable items for medical supplies include the invoice 
cost, including freight charges and sales tax, of the medical supply and 
the requisition fee. 

(5) Billable items for minor home modifications include 
the invoice cost of labor, materials, sales tax, actual cost of specifi 
cation development up to $200, actual cost of inspection up to $150, 
and the requisition fee. 

(6) Billable items for adaptive aids include the invoice cost 
of the item, including freight charges and sales tax, actual cost of devel
opment of written bid specifications for computer assistive technology, 
environmental controls and augmentative communication devices, and 

the follow-up/orientation visit by the professional knowledgeable of 
these items, up to $500 of the cost of the item, and the requisition fee. 

(7) In-Home Respite Care--relief of the unpaid primary 
caregiver. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102265 
Kenneth L. Owens 
General Counsel 
Department of Aging and Disability Services 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 438-3734 

PART 19. DEPARTMENT OF FAMILY 
AND PROTECTIVE SERVICES 

CHAPTER 705. ADULT PROTECTIVE 
SERVICES 
The Health and  Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), amendments to §705.2940 and §705.7109, concerning 
adult protective emergency client services and are there others 
who may have access to APS records, in its Adult Protective 
Services (APS) chapter. The amendment to §705.2940 corrects 
citations regarding the Human Resources Code, updates the 
agency name, and modifies general grammar. The amendment 
to §705.7109 clarifies that local, state, or federal law enforce-
ment officials receive case records when they are investigating 
crimes related to abuse, neglect, or exploitation. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed sections will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections. 

Ms. Brown also has determined that for each year of the first five 
years the sections are in effect the public benefit anticipated as a 
result of enforcing the sections will be greater clarity in rules gov-
erning abuse, neglect, or exploitation. There will be no effect on 
large, small, or micro-businesses because the proposed change 
does not impose new requirements on any business and does 
not require the purchase of any new equipment or any increased 
staff time in order to comply. There is no anticipated economic 
cost to persons who are required to comply with the proposed 
sections. 

HHSC has determined that the proposed amendments do not 
restrict or limit an owner’s right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043, Government 
Code. 

Questions about the content of the proposal may be directed to 
Dana Williamson at (512) 438-3182 in DFPS’s Adult Protective 
Services Division. Electronic comments may be submitted to 
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the 
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-439, Department of Family and Protective Services E-611, 
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♦ ♦ ♦ 

♦ ♦ ♦ 

P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of 
publication in the Texas Register. 

SUBCHAPTER D. ELIGIBILITY 
40 TAC §705.2940 

The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements the Human Resources Code, 
§48.252, and the Family Code, §261.404, which provides 
APS authority to investigate allegations of abuse, neglect, or 
exploitation of persons receiving services from state operated 
facilities including state supported living centers. 

§705.2940. Adult Protective Emergency Client Services. 

(a) Emergency client services are services provided in accor
dance with Human Resources Code §48.002(a)(5) [§705.002(5)], in
cluding, but not limited to, emergency shelter, medical and psychi
atric assessments, in-home care, residential care, heavy housecleaning, 
minor home repairs, money management, transportation, emergency 
food, medication, and other supplies. Specific emergency client ser
vices are only available in a community if those specific services are  
not available through other state and local resources. 

(b) To be eligible for emergency client services, an elderly 
or disabled adult must be receiving adult protective services from the 
Texas Department of Family and Protective [and Regulatory] Services  
in accordance with Human Resources Code §48.002(a)(5) and §48.205. 
The elderly or disabled adult must [, §48.002(5) and §48.021(a), and] 
have a service plan [which has been] developed by the department 
under these sections indicating [and which indicates] that emergency  
client services are needed to remedy abuse, neglect, or exploitation. 
All other available resources must be used where feasible before emer
gency client services are initiated. 

(c) Not all [All] services are [not] available in all geographic 
areas of the state. The department may limit the units of service or 
length of time that clients can receive emergency client services, based 
upon service plans, availability of funds, and availability of service 
providers. 

(d) If the region does not have sufficient funds to serve all el
igible clients, or if the provider agency in an eligible client’s area is 
operating at capacity, the client will not be able to receive services at 
the time he or she is determined eligible. Clients who are still in need 
of services when services are [again] available again will be given pri
ority based upon the date of the service plan indicating the need for 
emergency client services. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 16,  2011.  

TRD-201102191 

Gerry Williams 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 438-3437 

SUBCHAPTER M. CONFIDENTIALITY AND 
RELEASE OF RECORDS 
40 TAC §705.7109 

The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements the Human Resources Code, 
§48.252, and the Family Code, §261.404, which provides 
APS authority to investigate allegations of abuse, neglect, or 
exploitation of persons receiving services from state operated 
facilities including state supported living centers. 

§705.7109. Are there others who may have access to APS records? 

DFPS must make case records available after required redactions to the 
following persons: 

(1) Local, state, or federal law enforcement officials for the 
purpose of investigating crimes related to: 

(A) - (C) (No change.) 

(2) - (5) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 16, 2011. 
TRD-201102192 
Gerry Williams 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 438-3437 

CHAPTER 711. INVESTIGATIONS IN 
DADS MENTAL RETARDATION AND DSHS 
MENTAL HEALTH FACILITIES AND RELATED 
PROGRAMS 
The Health and Human Services Commission proposes, on 
behalf of the Department of Family and Protective Services 
(DFPS), amendments to §§711.201, 711.401, 711.403, 711.413, 
711.417, 711.423, 711.605, and 711.1002, concerning what is 
your duty to report if you are an employee, agent, or contractor 
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of a facility, local authority, community center, or HCSW; who 
and when does the investigator notify of an allegation and when 
is the identity of the reporter revealed; who and when does the 
investigator notify upon receiving an allegation that relates to 
a general complaint; how are investigations prioritized; when 
must the investigator complete the investigation; is the investi-
gator required to designate a perpetrator or alleged perpetrator; 
who receives the investigative report; and how is a request 
for review affected by a determination that the perpetrator’s 
confirmed act of abuse, neglect, or exploitation may rise to 
the level of reportable conduct; in its Investigations in DADS 
Mental Retardation and DSHS Mental Health Facilities and 
Related Programs chapter. The changes (1) no longer allow 
investigations in state supported living centers (SSLCs) to be 
designated as Priority III, which requires completion of investi-
gations in 21 days, because the state’s settlement agreement 
with the Department of Justice (DOJ) requires completion of 
investigations in 10 days in SSLCs; (2) conform the process for 
review and appeal of findings against employees at SSLCs and 
state hospitals in relation to the new process of administrative 
hearings before the employees can be placed on the Employee 
Misconduct Registry as required by HB 806, 81st Legislature; (3) 
improve the nomenclature of who is identified as a perpetrator 
in an MHMR investigation to distinguish between a "perpetrator 
unknown" when a specific individual cannot be identified and 
a "systems issue" when a facility’s or provider agency’s lack 
of established policy or procedure contributed to the abuse, 
neglect, or exploitation (ANE) or failed to ensure the safety 
of the victim; and (4) remove the duplicative requirement that 
Adult Protective Services (APS) report licensed professionals 
to licensure boards for state-operated facilities. An interim 
study by the Legislative Budget Board noted deficiencies in the 
reporting of licensed nurses in state hospitals, prompting the 
Department of State Health Services (DSHS), the Department 
of Aging and Disability Services (DADS) and APS to review this 
currently shared responsibility. The agencies agree APS does 
not need to duplicate the state-operated facilities’ responsibility 
to report to professional licensing boards. 

The amendment to §711.201 corrects the citation to reflect the 
on-line link for Statewide Intake. 

The amendment to §711.401 corrects the notification table be-
cause DADS does not receive notification of ANE allegations 
against a licensed ICF/MR at the beginning of the investigation. 

The amendment to §711.403 conforms the rule with the current 
practice that APS does not send information about general com-
plaints for ICF/MR and HSCW to DADS Consumer Rights and 
Services. 

The amendments to §711.413 and §711.417 clarify that an SSLC 
investigation can only be a Priority I or II. 

The amendment to §711.423 changes the use of "perpetrator un-
known" to "systems issue" when a facility’s or provider agency’s 
lack of established policy or procedure contributed to the abuse, 
neglect, or exploitation or failed to ensure the safety of the victim. 

The amendment to §711.605 clarifies that DADS receives a copy 
of the report for investigations in SSLCs, and that the responsi-
bility for forwarding confirmed allegations of ANE to appropriate 
licensing boards for employees or contractors of state-operated 
facilities is the responsibility of the facility. 

The amendment to §711.1002 clarifies that a request for review 
of finding is not affected by a request for an Employee Miscon-
duct Registry hearing. 

Cindy Brown, Chief Financial Officer of DFPS, has determined 
that for the first five-year period the proposed sections will be in 
effect there will be no fiscal implications for state or local govern-
ment as a result of enforcing or administering the sections. 

Ms. Brown also has determined that for each year of the first five 
years the sections are in effect the public benefit anticipated as 
a result of enforcing the sections will be greater clarity in rules 
governing abuse, neglect, or exploitation. There will be no ef-
fect on large, small, or micro-businesses because the proposed 
changes do not impose new requirements on any business and 
do not require the purchase of any new equipment or any in-
creased staff time in order to comply. There is no anticipated 
economic cost to persons who are required to comply with the 
proposed sections. 

HHSC has determined that the proposed amendments do not 
restrict or limit an owner’s right to his or her property that would 
otherwise exist in the absence of government action and, there-
fore, do not constitute a taking under §2007.043, Government 
Code. 

Questions about the content of the proposal may be directed to 
Dana Williamson at (512) 438-3182 in DFPS’s Adult Protective 
Services Division. Electronic comments may be submitted to 
Marianne.Mcdonald@dfps.state.tx.us. Written comments on the 
proposal may be submitted to Texas Register Liaison, Legal Ser-
vices-439, Department of Family and Protective Services E-611, 
P.O. Box 149030, Austin, Texas 78714-9030, within 30 days of 
publication in the Texas Register. 

SUBCHAPTER C. DUTY TO REPORT 
40 TAC §711.201 

The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements the Human Resources Code 
§48.252 and the Family Code §261.404, which provides APS 
authority to investigate allegations of ANE of persons receiving 
services from state operated facilities including state supported 
living centers. 

§711.201. What is your duty to report if you are an employee, agent, 
or contractor of a facility, local authority, community center, or 
HCSW? 

If you know or suspect that a person served is being or has been 
abused, neglected, or exploited or meets other criteria specified in 
§711.5 [§711.5(b)] of this title (relating to What does APS investigate 
under this chapter?), you must: 

(1) report such knowledge or suspicion to DFPS im
mediately, if possible, but in no case more than one hour after 
knowledge or suspicion by calling the DFPS toll-free number at 
1-800-647-7418 or by use of the Internet at http://www.txabusehot
line.org [https://www.txabusehotline.org/notice-aps.asp]; 

(2) - (3) (No change.) 
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This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office  of  the Secretary  of  State on June 16,  2011.  

TRD-201102193 
Gerry Williams 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 438-3437 

♦ ♦ ♦ 
SUBCHAPTER E. CONDUCTING THE 
INVESTIGATION 
40 TAC §§711.401, 711.403, 711.413, 711.417, 711.423 

The amendments are proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendments implement the Human Resources Code 
§48.252 and the Family Code §261.404, which provides APS 
authority to investigate allegations of ANE of persons receiving 
services from state operated facilities including state supported 
living centers. 

§711.401. Who and when does the investigator notify of an allegation 
and when is the identity of the reporter revealed? 

(a) Except as provided in subsection (b) of this section, the 
investigator makes the following notifications, as appropriate: 
Figure: 40 TAC §711.401(a) 

(b) (No change.) 

§711.403. Who and when does the investigator notify upon receiving 
an allegation that relates to a general complaint? 

Within 24 hours or the next working day following receipt of an allega
tion that relates to a general complaint, as described in §711.7(2) of this 
title (relating to What does APS not investigate under this chapter?), the 
investigator notifies the administrator [following] of the general com
plaint. [:] 

[(1) the administrator; and] 

[(2) Consumer Rights and Services, if the complaint in
volves a licensed ICF-MR or HCSW.] 

§711.413. How are investigations prioritized? 

Each investigation is assigned a priority in accordance with the follow
ing: 

(1) Priority I reports have a serious risk that a delay in 
investigation will impede the collection of evidence, or allege that 
the victim has been subjected to maltreatment by act or omission 
that caused or may have caused serious physical or emotional harm. 
Priority 1 reports include, but are not limited to, the following: 

(A) - (C) (No change.) 

(D) Verbal/emotional abuse, such as a death threat, or a 
threat of serious physical or emotional harm; or 

(E) (No change.) 

(2) (No change.) 

(3) Priority III reports allege maltreatment that would oth
erwise be classified as Priority I or II but the alleged incident occurred 
more than 30 days prior to the date of the report. Allegations of mal
treatment in state supported living centers (SSLC) cannot be classified 
as Priority III. Allegations occurring in an SSLC must be Priority I or 
II. 

§711.417. When must the investigator complete the investigation? 
Unless an extension is granted in accordance with §711.419 of this title 
(relating to What if the investigator cannot complete the investigation 
on time?), the investigator must complete the investigation within the 
following time frames: 
Figure: 40 TAC §711.417 (No change.) 

(1) If the investigation is in a state supported living cen
ter or the ICF-MR component of the Rio Grande State Center and the 
priority is I or II [I, II, or III,] the investigator must complete the inves
tigation within 10 calendar days of receipt of the allegation by DFPS. 

(2) - (3) (No change.) 

§711.423. Is the investigator required to designate a perpetrator or 
alleged perpetrator? 

(a) (No change.) 

(b) The investigator indicates "perpetrator unknown" when a 
positive identification of the responsible person(s) cannot be made.[:] 

[(1) positive identification of the responsible person(s) can
not be made; or] 

[(2) it is determined that the lack of established policy or 
procedure contributed to the abuse, neglect, or exploitation and/or 
failed to ensure the safety of the victim.] 

(c) The investigator indicates "systems issue" when it is deter
mined that the lack of established policy or procedure contributed to 
the abuse, neglect, or exploitation. 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 16, 2011. 
TRD-201102194 
Gerry Williams 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 438-3437 

♦ ♦ ♦ 
SUBCHAPTER G. RELEASE OF REPORT AND 
FINDINGS 
40 TAC §711.605 

The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
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♦ ♦ ♦ 
♦ ♦ ♦ 

services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements the Human Resources Code 
§48.252 and the Family Code §261.404, which provides APS 
authority to investigate allegations of ANE of persons receiving 
services from state operated facilities including state supported 
living centers. 

§711.605. Who receives the investigative report? 

(a) The investigator sends a copy of the investigative report to: 

(1) (No change.) 

(2) DADS State Office, if the investigation involves a state 
supported living center, [an] HCSW, or licensed ICF-MR; 

(3) - (4) (No change.) 

(5) the following, if the administrator or contractor CEO is 
the perpetrator or alleged perpetrator: 

(A) - (E) (No change.) 

(F) Licensed ICFs-MR--the licensed ICF-MR Admin
istrator designee; and 

(6) the state office of Adult Protective Services if a con
firmed finding is made against a physician, dentist, pharmacist, regis
tered nurse, licensed vocational nurse, or other licensed professional, 
except investigations involving licensed professionals employed at a 
state-operated facility. The  state  office forwards a copy of the report to 
the appropriate licensing authority; and 

(7) (No change.) 

(b) (No change.) 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 16, 2011. 
TRD-201102195 
Gerry Williams 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 438-3437 

SUBCHAPTER K. REQUESTING A 
REVIEW OF FINDING IF YOU ARE THE 
ADMINISTRATOR OR CONTRACTOR CEO 
40 TAC §711.1002 

The amendment is proposed under Human Resources Code 
(HRC) §40.0505 and Government Code §531.0055, which 
provide that the Health and Human Services Executive Com-
missioner shall adopt rules for the operation and provision of 
services by the health and human services agencies, including 
the Department of Family and Protective Services; and HRC 
§40.021, which provides that the Family and Protective Ser-
vices Council shall study and make recommendations to the 
Executive Commissioner and the Commissioner regarding rules 
governing the delivery of services to persons who are served or 
regulated by the department. 

The amendment implements the Human Resources Code 
§48.252 and the Family Code §261.404, which provides APS 
authority to investigate allegations of ANE of persons receiving 
services from state operated facilities including state supported 
living centers. 

§711.1002. How is a request for review affected by a determination 
that the perpetrator’s confirmed act of abuse, neglect, or exploitation 
may rise to the level of reportable conduct [perpetrator’s request for 
an EMR hearing]? 

A request for review that is described in this subchapter is not affected 
by a determination that the confirmed act(s) of abuse, neglect, or ex
ploitation may rise to the level of reportable conduct. The designated 
perpetrator will not receive notice about his or her right to request an 
EMR hearing until the 30 day deadline for requesting a review has ex
pired, or the review of findings is completed and a confirmed finding 
that rises to the level of reportable conduct is upheld. [If the designated 
perpetrator requests a hearing in accordance with Subchapter O of this 
chapter (relating to Employee Misconduct Registry), a request for re
view will be suspended and the results of the EMR hearing will serve 
as a finding on the request for review.] 

This agency hereby certifies that the proposal has been reviewed 
by legal counsel and found to be within the agency’s legal author-
ity to adopt. 

Filed with the Office of the Secretary of State on June 16, 2011. 
TRD-201102196 
Gerry Williams 
General Counsel 
Department of Family and Protective Services 
Earliest possible date of adoption: July 31, 2011 
For further information, please call: (512) 438-3437 
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♦ ♦ ♦ 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 34. STATE FIRE MARSHAL 
SUBCHAPTER F. FIRE ALARM RULES 
28 TAC §34.629 

Proposed new §34.629, published in the December 12, 2010, is-
sue of the Texas Register (35 TexReg 11168), is withdrawn. The 
agency failed to adopt the proposal within six months of publica-
tion. (See Government Code, §2001.027, and 1 TAC §91.38(d).) 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-2011002285 
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♦ ♦ ♦ 

TITLE 7. BANKING AND SECURITIES 

PART 2. TEXAS DEPARTMENT OF 
BANKING 

CHAPTER 31. PRIVATE CHILD SUPPORT 
ENFORCEMENT AGENCIES 
The Finance Commission of Texas (the commission), on behalf 
of the Texas Department of Banking (the department), adopts 
amendments to §31.14, concerning the requirements for private 
child support enforcement contracts. The department also 
adopts the repeal of §31.71, concerning how obligors and clients 
are notified of the department’s licensing and enforcement 
authority. The amendments and repeal are adopted without 
changes to the proposed text as published in the April 29, 2011, 
issue of the Texas Register (36 TexReg 2650). 

The amendments and repeal are adopted to update the rules, the 
need for which was discovered as a result of the recent review 
of these rules conducted in accordance with Government Code 
§2001.039. 

The adopted amendment to §31.14(b) adds a requirement that 
all contracts contain a provision informing the client how long the 
agency will retain child support payments before it sends them 
to the client. It is important for parents to know when they will 
receive child support payments. Finance Code §396.203(b) re-
quires that a child support collection contract specify its terms in 
clear language. The department has long viewed the time a pri-
vate child support agency takes to forward payments to a client 
as an essential contract term, but it was not formally required by 
rule. 

The adopted amendment to §31.14(c) updates the rule to reflect 
that the department currently has a sample contract on its web-
site. 

The adopted amendment to §31.14(d)(1) conforms the readabil-
ity standards for private child support agency contracts to those 
the department uses for prepaid funeral benefits contracts, lo-
cated at §25.4 of this title. The department believes that the 
readability standards it imposes on its regulated entities should 
be consistent. 

The adopted amendment to §31.14(e) removes outdated transi-
tion language and improves the notice required in each contract 
regarding complaints by informing the consumer to first attempt 
to resolve the complaint with the private child support enforce-
ment agency, before notifying the department. The adopted new 
language is intended to benefit registered agencies and cus-
tomers by encouraging direct communication between the two 
and should also reduce unnecessary calls to the department. 
This change also conforms the wording of the notice provision 

to that required of money services businesses, which are also 
regulated by the department. See §33.51(d)(1) of this title. 

Section 31.14(f) is deleted because it is a transitional provision 
that is no longer needed. 

The department adopts the repeal of §31.71 because it is a tran-
sitional provision that is no longer necessary. 

The Department received no comments regarding the proposed 
amendments or repeal. 

SUBCHAPTER B. HOW DO I REGISTER MY 
AGENCY TO ENGAGE IN THE BUSINESS OF 
CHILD SUPPORT ENFORCEMENT? 
7 TAC §31.14 

The amendments are adopted under Finance Code, 
§396.051(b), which provides that the commission shall adopt 
rules as necessary for the administration of Chapter 396, and 
under Finance Code §396.203 which requires agencies to 
execute written contracts for private child support enforcement. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on June 17, 2011. 
TRD-201102227 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Effective date: July 7, 2011 
Proposal publication date: April 29, 2011 
For further information, please call: (512) 475-1300 

SUBCHAPTER E. HOW DOES THE 
DEPARTMENT EXERCISE ITS ENFORCEMENT 
AUTHORITY? 
7 TAC §31.71 

The repeal is adopted under Finance Code §396.051(b), which 
provides that the commission shall adopt rules as necessary for 
the administration of Chapter 396. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on June 17, 2011. 
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♦ ♦ ♦ 
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TRD-201102228 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Effective date: July 7, 2011 
Proposal publication date: April 29, 2011 
For further information, please call: (512) 475-1300 

PART 6. CREDIT UNION 
DEPARTMENT 

CHAPTER 91. CHARTERING, OPERATIONS, 
MERGERS, LIQUIDATIONS 
SUBCHAPTER E. DIRECTION OF AFFAIRS 
7 TAC §91.501 

The Credit Union Commission (the Commission) adopts amend-
ments to §91.501, concerning Director Eligibility and Disqualifi-
cation, without changes to the proposed text as published in the 
March 11, 2011, issue of the Texas Register (36 TexReg 1634). 

The amendments set out procedures for recalling directors and 
filling any resulting board vacancies, clarify when a director is 
automatically removed from office as a result of absences, and 
require credit unions to adopt election procedures that are im-
partial. The amendments also edit the rule for consistency and 
clarity. 

The amendments are adopted as a result of the Credit Union 
Department’s general rule review. 

The Commission received no comments on the amendments. 

The amendments are adopted under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subtitle 
D of the Texas Finance Code; and under Texas Finance Code 
§§122.053, 122.054, and 122.055, which set out qualifications 
for directors and procedures for filling vacancies. 

The specific sections affected by the amendments are Texas Fi-
nance Code, §§122.053, 122.054, and 122.055. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office  of  the Secretary  of  State on June 20,  2011.  

TRD-201102270 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Effective date: July 10, 2011 
Proposal publication date: March 11, 2011 
For further information, please call: (512) 837-9236 

7 TAC §91.502 

The Credit Union Commission (the Commission) adopts amend-
ments to §91.502, concerning Director/Committee Member 
Fees, Insurance, Reimbursable Expenses, and Other Autho-
rized Expenditures, without changes to the proposed text as 

published in the March 11, 2011, issue of the Texas Register 
(36 TexReg 1635). 

The amendments provide for enhanced board oversight of travel 
expense reimbursements, clarify when a credit union cannot pay 
director fees, provide for additional credit union financial analysis 
when paying director fees, and require that the board’s annual 
review of fees and expenses be documented in the  minutes.  The  
amendments also address conditions under which a credit union 
can reimburse a director for guest travel expenses. 

The amendments are adopted as a result of the Credit Union 
Department’s general rule review. 

The Commission received no comments on the amendments. 

The amendments are adopted under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subtitle 
D of the Texas Finance Code; and under Texas Finance Code 
§122.062 which sets out conditions for directors’ fees and 
reimbursements. 

The specific section affected by the amendments is Texas Fi-
nance Code, §122.062. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102271 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Effective date: July 10, 2011 
Proposal publication date: March 11, 2011 
For further information, please call: (512) 837-9236 

7 TAC §91.516 

The Credit Union Commission (the Commission) adopts amend-
ments to §91.516, concerning Audits and Verifications, without 
changes to the proposed text as published in the March 11, 2011, 
issue of the Texas Register (36 TexReg 1637). 

The amendments update regulatory references and edit the rule 
for clarity. 

The amendments are adopted as a result of the Credit Union 
Department’s general rule review. 

The Commission received no comments on the amendments. 

The amendments are adopted under Texas Finance Code, 
§15.402, which authorizes the Commission to adopt reasonable 
rules for administering Title 2, Chapter 15 and Title 3, Subtitle 
D of the Texas Finance Code; and under Texas Finance Code 
§122.102, which sets out requirements for audits and member 
account verification. 

The specific section affected by the amendments is Texas Fi-
nance Code, §122.102. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 
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Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102272 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Effective date: July 10, 2011 
Proposal publication date: March 11, 2011 
For further information, please call: (512) 837-9236 

TITLE 28. INSURANCE 

PART 1. TEXAS DEPARTMENT OF 
INSURANCE 

CHAPTER 34. STATE FIRE MARSHAL 
The Commissioner of Insurance (Commissioner) adopts amend-
ments to §§34.507, 34.510, 34.515, 34.601 - 3.607, 34.610 -
34.616, 34.625, 34.707, 34.711, 34.714, 34.808, 34.810, and 
34.817 and new §§34.627, 34.628, and 34.630, concerning fire 
extinguisher, fire alarm, fire sprinkler, and fireworks regulations. 
Section 34.607 is adopted with a change to  the proposed text  
published in the December 17, 2010, issue of the Texas Register 
(35 TexReg 11168). Sections 34.507, 34.510, 34.515, 34.601 -
3.606, 34.610 - 34.616, 34.625, 34.627, 34.628, 34.630, 34.707, 
34.711, 34.714, 34.808, 34.810, and 34.817 are adopted without 
changes. Section 34.629 is not adopted. 

REASONED JUSTIFICATION. These amendments and new 
sections are necessary to: (i) implement House Bill (HB) 2118, 
80th Legislature, Regular Session, effective September 1, 2007, 
which established the licensee category of residential fire alarm 
technician and requires the Commissioner of Insurance to adopt 
new requirements relating to the license; (ii) make changes 
necessary to licensing structures and procedures for the State 
Fire Marshal Office’s (SFMO) upcoming implementation of the 
State Insurance Regulators Connection (SIRCON) licensing 
computer software program; (iii) adopt fire alarm application and 
renewal forms by reference; (iv) delete unnecessary require-
ments; (v) correct substantive and nonsubstantive errors; (vi) 
update obsolete statutory references; (vii) update fee payment 
procedures to reflect current practice; (viii) update adopted 
minimum standards; and (ix) make other changes deemed 
necessary by the Department to improve and clarify the State 
Fire Marshal’s Office rules and effectively enforce its statutory 
obligations. 

HB 2118 

The Insurance Code Chapter 6002 (formerly Article 5.43-2) out-
lines the Department’s duties and authority relating to the regu-
lation of the planning, certifying, leasing, selling, servicing, in-
stalling, monitoring, and maintaining of fire detection and fire 
alarm devices and systems. HB 2118 amended the Insurance 
Code Article §5.43-2 to add a new licensing category for resi-
dential fire alarm technicians. At the time of HB 2118’s enact-
ment, the Texas Legislature was in the process of recodifying 
the Insurance Code Article 5.43-2. Portions of Article 5.43-2 
were repealed and recodified as the Insurance Code Chapter 
6002 in the nonsubstantive Insurance Code revision contained 
in HB 2636, 80th Legislature, Regular Session, 2007. The re-
maining portions of Article 5.43-2, including changes made by 
HB 2118 relating to the new licensing category of residential fire 

alarm technicians, were repealed and recodified as the Insur-
ance Code Chapter 6002 in the nonsubstantive Insurance Code 
revision contained in SB 1969, 81st Legislature, Regular Ses-
sion, 2009. 

Amendments to existing sections of Subchapter F, Fire Alarm 
Rules, as well as the addition of two new sections, are necessary 
to implement HB 2118. The affected sections are: §§34.606, 
34.611, 34.613, 34.614, 34.627, and 34.628. HB 2118 specified 
that a residential fire alarm technician must obtain a license is-
sued by the Department; that the amount of the initial fee for the 
license may not exceed $50, and that the amount of the annual 
license renewal fee may not exceed $50. The bill specified that 
an applicant for the residential fire alarm technician license must 
provide with the required license application evidence of the ap-
plicant’s successful completion of the required instruction from 
a training school approved by the State Fire Marshal. The bill 
specified that the training curriculum for a residential fire alarm 
technician course shall consist of at least eight hours of instruc-
tion on installing, servicing, and maintaining single-family and 
two-family residential fire alarm systems as defined by the Na-
tional Fire Protection Association Standard Number 72. 

Fire Detection and Alarm Device Advisory Council 

Due to legislative developments, proposed §34.629, concerning 
the Fire Detection  and Alarm Devices Advisory Council, is not 
adopted. 

SIRCON Implementation 

The SFMO has begun using State Insurance Regulators Con-
nection (SIRCON) licensing computer software program. Be-
cause SIRCON program features and capabilities vary from the 
current SFMO licensing software, procedural changes are nec-
essary for full SIRCON implementation. Current SFMO software 
allows a registered firm to list numerous employees under its cer-
tificate on file with the SFMO. SIRCON offers many technological 
advantages and will increase uniformity in licensing processes. 
However, SIRCON does not have the capability to list numer-
ous employees under a single firm certificate. The Insurance 
Code §6002.154 requires that each firm registered under Chap-
ter 6002 (registered firm) employ at least one employee who is a 
fire alarm technician, residential fire alarm superintendent, or fire 
alarm planning superintendent. Therefore, to satisfy and verify 
compliance with this statutory requirement, firms will submit no-
tice of their designated employee. A designated employee is a 
full-time employee holding a license under Chapter 6002, Sub-
chapter F, specified as such by a registered firm on its Fire Alarm 
Certificate of Registration Application, Form No. SF031, and on 
its Renewal Application for Fire Alarm Certificate of Registration, 
Form No. SF084. 

To implement SIRCON  and to achieve a more orderly  admin-
istration of the licensing process, amendments to §§34.606, 
34.610, 34.510, 34.515, and 34.614 are necessary. In accor-
dance with the Insurance Code §6002.201(c) for registered 
extinguisher firms and the Insurance Code §6001.201(b) for 
registered alarm firms, the rule specifies that fees for renewals 
of certificates of registration for registered firms will be prorated 
accordingly. However, the initial fees for the establishment of 
a branch office are not prorated. As a result of the alignment 
of the branch offices’ certificates of registration expiration dates 
to the main office’s date, it is also necessary to simultaneously 
make changes to the late fee structure for fire alarm and fire 
extinguisher firms. Because the certificates of registration for all 
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of a registered firms’ locations will expire on the same day, it is 
necessary to specify how late fees will be calculated. 

Adoption of Fire Alarm Forms by Reference 

Adoption of new §34.630 is necessary to put into use the follow-
ing eight fire alarm application and renewal forms: (i) the License 
Application for Individuals For All Types of Fire Alarm Licenses, 
Form Number SF032, which contains instructions for completion 
of the form and requires information to be provided regarding the 
applicant and the applicant’s employer; (ii) the Renewal Appli-
cation For Fire Alarm Individual License, Form Number SF094, 
which contains instructions for completion of the form; informa-
tion regarding late fees; and requires information to be provided 
regarding the renewing applicant; (iii) the Instructor Approval Ap-
plication, Form Number SF247, which contains instructions for 
completion of the form and requires information to be provided 
regarding the applicant; (iv) the Renewal Application For Instruc-
tor Approval, Form Number SF255, which contains instructions 
for completion of the form and requires information to be pro-
vided regarding the applicant; (v) the Training School Approval 
Application, Form Number SF246, which contains instructions 
for completion of the form, provides information regarding nec-
essary filing documents pursuant to business entity type, and 
requires information to be provided regarding the applicant and 
course location and schedule; (vi) the Renewal Application for 
Training School Approval, Form Number SF254, which contains 
instructions for completion of the form, provides information re-
garding necessary filing documents pursuant to business entity 
type, and requires information to be provided regarding the appli-
cant and course location and schedule; (vii) the Fire Alarm Cer-
tificate of Registration Application, Form Number SF031, which 
contains instructions for completion of the form; provides infor-
mation regarding necessary filing documents pursuant to busi-
ness entity type, and requires information to be provided regard-
ing the applicant; and (viii) the Renewal Application For Fire 
Alarm Certificate of Registration, Form Number SF084, which 
contains instructions for completion of the form and requires in-
formation to be provided regarding the applicant. 

Deletion of Unnecessary Requirements 

Several requirements are deleted because the Department has 
found that the requirements are not useful or beneficial to the 
public. Section 34.510(g) requires that a fire extinguisher firm 
post each certificate conspicuously for public view at the busi-
ness location. Section 34.610(b) requires that fire alarm compa-
nies post their certificate of registration conspicuously for public 
view at their business location. Section 34.611(b) requires that 
wall licenses must be posted conspicuously for public view at 
a fire alarm firm’s business location. Section 34.711(b) in Sub-
chapter G, Fire Sprinkler Rules, requires that responsible man-
aging employee wall licenses be posted conspicuously for public 
view at a fire sprinkler firm’s business location. These require-
ments were adopted  so  that  the public  would be able to verify a  
firm’s current licensure. However, it is the Department’s position 
that these license posting requirements do not achieve this effect 
because customers very infrequently visit a firm location in per-
son. In practice, registered firms conduct their business at the 
customer’s location. Additionally, pursuant to §34.611(c), alarm 
licensees are required to carry a pocket license for identifica-
tion while engaged in the business activities regulated under the 
subchapter. Similarly, §34.711(c) requires sprinkler responsible 
managing employees to carry a pocket license while engaged in 
the activities of a responsible managing employee. Therefore, 
deletion of these license posting requirements is adopted. The 

requirement for a licensee to carry a pocket license is moved 
from existing §34.611(c) to amended §34.611(b) and the sub-
sequent subsections are redesignated accordingly. Deletion of 
the requirement in §34.810 that upon change of certain informa-
tion requiring a revised fireworks license, the old document be 
surrendered to the SFMO is also adopted. Similarly, §34.711 re-
quires fire sprinkler licensees to surrender their licenses upon the 
change of certain information. The Department’s position is that 
the requirement to surrender obsolete documents to the SFMO 
is unnecessary. The surrender requirement was initially adopted 
in April 1984 to prevent the unauthorized use of a licensee’s li-
cense by an unauthorized user. However, since the adoption 
of the surrender requirement the SFMO has not encountered a 
single instance of the unauthorized use of another’s licensing 
document by an unauthorized user. Further, the Department’s 
position is that in cases in which a licensee changes their infor-
mation and is subsequently unable to locate their existing license 
for surrender, it is an undue and unreasonable hardship to deny 
a new license. Therefore, the amendments delete the surren-
der requirement for fire sprinkler responsible managing employ-
ees in redesignated §34.711(d) and for fireworks licensees in 
§34.810(e). 

Correction of Substantive and Nonsubstantive Errors 

The nonsubstantive amendments to §§34.507, 34.601 - 34.605, 
34.607, 34.613, 34.616, and 34.707 are necessary to enhance 
consistency and to conform to current Department rule style. 

The substantive amendments to §34.808 and §34.817 of the 
Storage and Sale of Fireworks rule change the minimum age 
of a supervisor at a retail fireworks site from age 16 to 18, 
thereby making the rule consistent with the Occupations Code 
§2154.254, which specifies  that  a person 16 years  of  age or  
older but younger than 18 years of age may be employed to 
sell fireworks at a retail sales location only if the person is 
accompanied by another person 18 years of age or older. 

Updating of Obsolete Statutory References 

The rule updates numerous obsolete statutory references. 
These changes are nonsubstantive and are made to reflect 
the Texas Legislature’s ongoing recodification of the Insurance 
Code. Portions of Article 5.43-2 were repealed and recodified 
as the Insurance Code Chapter 6002 in the nonsubstantive In-
surance Code revision contained in HB 2636, 80th Legislature, 
2007. The remaining portions of Article 5.43-2 were repealed 
and recodified as the Insurance Code Chapter 6002 in the non-
substantive Insurance Code revision contained in SB 1969, 81st 
Legislature, 2009. Article 5.43-1 was repealed and recodified 
as the Insurance Code Chapter 6001 in the nonsubstantive 
Insurance Code revision contained in HB 2636, 80th Legisla-
ture, 2007. Article 5.43-3 was repealed and recodified as the 
Insurance Code Chapter 6003 in the nonsubstantive Insurance 
Code revision contained in HB 2636, 80th Legislature, 2007. 
The Business and Commerce Code Chapter 36, which codified 
the Assumed Business or Professional Name Act, was repealed 
in the nonsubstantive Business and Commerce Code revision, 
Acts 2007, 80th Legislature, Chapter 885, §2.47, effective April 
1, 2009. The Business and Commerce Code Chapter 36 was 
re-adopted as the Business and Commerce Code Chapter 71 
in the same nonsubstantive Business and Commerce Code re-
vision. The affected sections are §§34.601; 34.604; 34.606(14); 
34.607; 34.606(9); 34.611(f)(3); 34.612; 34.613(a)(1) and (2); 
34.613(d) and (e); 34.615; 34.616(a)(1), (a)(2), (b)(1), (b)(3), 
(c)(2)(B); 34.625(a) and (c); and redesignated §34.614(e). 
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Updating of Fee Payment Procedures to Reflect Current Practice 

The amendments to the sections specifying fee payment proce-
dures in three subchapters are necessary to reflect current pro-
cedure and possible future changes in online payment options. 
The affected sections are §§34.515, 34.614, and 34.714. The 
amendment to each of these sections is substantively identical, 
and specify that except for fees that must be paid to testing  au-
thorities, all fees payable shall be submitted by check or money 
order made payable to the Texas Department of Insurance or 
the State Fire Marshal’s Office, or if a license is renewable over 
the internet, where the renewal application is to be submitted un-
der the Texas OnLine Project, in which case fees shall be sub-
mitted as directed by the  Texas OnLine Authority. The Texas 
OnLine Project is the common electronic infrastructure estab-
lished by the Government Code §2054.252 for state agencies 
and local governments, including licensing entities. The new lan-
guage specifies that should the Department authorize other on-
line or electronic original applications or other transactions, per-
sons shall submit fees with the transaction as directed by the De-
partment or the Texas OnLine Authority. The amendments elim-
inate cash as an acceptable payment method to reflect current 
Department policy. Effective August 1, 2009, the Department no 
longer accepts cash payments for fees, assessments, fines, or 
debts. A statement of this policy is posted at the Department’s 
cashier’s office. The amendment to the fee payment procedure 
for fire alarm licensees specifies in §34.614 that the renewal fee 
is subject to the exceptions specified in amended §34.610(i) (re-
lating to Certificate of Registration) for the initial alignment of the 
expiration and renewal dates of existing branches. 

Updating Adopted Minimum Standards 

Fire Extinguisher Standards 

The amendments to §34.507 update numerous National Fire 
Protection Association (NFPA) minimum standards relating to 
fire extinguisher systems. Requiring recent safety standards 
relating to fire extinguisher devices is necessary to protect the 
health and safety of the public. The updated fire extinguisher 
standards make the following changes from the currently 
adopted standards: 

NFPA 10-2010, Standard for Portable Fire Extinguishers, ex-
pands the list of obsolete fire extinguishers to be removed from 
service; and now includes pressurized water fire extinguishers 
manufactured prior to 1971, any extinguisher that needs to be 
inverted to operate, any stored pressure extinguisher manufac-
tured prior to 1955, any extinguishers with 4B, 6B, 8B, 12B, 
and 16B fire ratings, and stored-pressure water extinguishers 
with fiberglass shells (pre-1976). The updated standard requires 
that dry chemical stored-pressure extinguishers manufactured 
prior to October 1984 shall be removed from service at the next 
six year maintenance interval or the next hydro test, whichever 
comes first, and establishes new intervals for the internal exam-
ination of certain extinguishers. 

NFPA 11-2010, Standard for Low-, Medium-, and High-Ex-
pansion Foam and Combined Agent Systems incorporates 
requirements previously found in NFPA 11A, Standard for 
Medium- and High-Expansion Foam and adds a new chapter to 
address compressed air foam systems. The updated standard 
revises some chapters to accommodate the incorporation of 
medium- and high-expansion foam systems previously regu-
lated by NFPA 11A. 

Updated NFPA 12-2008, Standard on Carbon Dioxide Extin-
guishing Systems is revised to add an emphasis on safety 

and match current NFPA standard formatting. The updated 
standard includes requirements relating to updated warning 
signs, evacuation procedures, and provisions prohibiting the 
use of total flooding systems in most normally occupied areas. 

NFPA 12A-2009, Standard on Halon 1301 Fire Extinguishing 
Systems, is revised to address testing and recharging of Halon 
1301 cylinders and amends portions to conform to current stan-
dards of regulatory bodies such as the United States Department 
of Transportation. 

NFPA 15-2007, Standard for Water Spray Fixed Systems for Fire 
Protection, incorporates welding requirements for pipe and fit-
tings and coordinating requirements for fire department connec-
tions with NFPA 13, Standard for the Installation of Sprinkler Sys-
tems 2010 Edition. 

NFPA 16-2007, Standard for the Installation of Foam-Wa-
ter Sprinkler and Foam-Water Spray Systems, is revised to 
coordinate definitions and requirements for fire department 
connections and underground pipe with those of other NFPA 
standards. The updated standard also adds more specific 
proportioning system testing methods. 

NFPA 17-2009, Standard for Dry Chemical Extinguishing Sys-
tems, updates requirements for installing and servicing techni-
cians, and requires that technicians have a certification docu-
ment. 

NFPA 17A-2009, Standard for Wet Chemical Extinguishing Sys-
tems, provides clarification on inspection, service, and main-
tenance requirements and updated requirements for servicing 
personnel; makes changes regarding the necessary replace-
ment and tagging procedure for parts discovered to be defec-
tive during system maintenance, and the subsequent notification 
process upon repair; and requires system flushing after any sys-
tem actuation. 

NFPA 18-2006, Standard on Wetting Agents, clarifies the defini-
tion of wetting agents and their use on specific types of fires. The 
updated standard specifies specific packaging requirements and 
inspection, testing, and maintenance requirements for systems 
using wetting agents. 

NFPA 25-2008, Standard for the Inspection, Testing, and Mainte-
nance of Water-Based Fire Protection Systems, refines testing 
frequencies for water flow alarm devices; clarifies the require-
ments regarding the servicing of water mist systems and the test 
methods for microbiologically influenced corrosion. The updated 
standard makes additional clarifications regarding the evaluation 
of annual pump test data. 

NFPA 96-2008, Standard for Ventilation Control and Fire Pro-
tection of Commercial Cooking Operations, adds requirements 
for downdraft appliance ventilation and clarifies requirements for 
cleaning and maintaining exhaust systems and diagrams de-
tailing new arrangements for hoods with integrated supply air. 
The updated standard also provides clarification of the require-
ments for field-applied and factory-built grease duct enclosures 
and recognizes new technologies for venting, such as ultraviolet 
hoods and ventilating ceilings. 

NFPA 2001-2008, Standard on Clean Agent Fire Extinguishing 
Systems, has been revised to specify requirements for local ap-
plication systems and to specify protective standards relating to 
clean agent systems. The updated standard includes details on 
pressures and pressure reliefs and discharges. 

Fire Alarm Standards 
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The amendments to §34.607 update numerous NFPA minimum 
standards relating to fire alarm, fire detection, or supervisory ser-
vices or systems. Requiring recent safety standards relating to 
fire alarm and fire detection devices is necessary to protect the 
health and safety of the public. 

The amendments to §34.607(b) delete the following Codes as 
acceptable alternative model code sets: (i) the Uniform Building 
Code-1991 and later editions, and the Uniform Fire Code-1991 
and later editions; (ii) the SBCCI Building Code-1991 and later 
editions, and; (iii) the SBCCI Fire Code-1991 and later editions; 
and the BOCA Building Code-1991 and later editions, and the 
BOCA Fire Code-1991 and later editions. The deletion of these 
codes is necessary because they are superseded by the Local 
Government Code §214.212 and §214.216. The Local Govern-
ment Code §214.212 specifies that the International Residential 
Code, as it existed on May 1, 2001, is adopted as the munic-
ipal residential building code in Texas. The Local Government 
Code §214.216 specifies that the International Building Code, 
as it existed on May 1, 2003, is adopted as the municipal com-
mercial building code in Texas. Due to the deletion of existing 
paragraphs (1) - (3), paragraphs (4) - (6) are redesignated as 
paragraphs (1) - (3). The amendments to §34.607(b)(3) also 
update the NFPA Building Construction and Safety Code 2003 
with the NFPA Building Construction and Safety Code 2009 and 
replaces the NFPA 1 Uniform Fire Code 2003 with the NFPA 1 
Uniform Fire Code 2009. 

Several of the specific changes are described in detail in the por-
tion of this order specifying the updated fire extinguisher stan-
dards. Changes made by updated standards in the fire alarm 
subchapter that are not updated and described in the fire extin-
guisher subchapter are as follows: 

NFPA 13-2007, Standard for the Installation of Sprinkler Sys-
tems, added definitions relating to private water supply terms; 
clarified the requirements of Ordinary Hazard Group 1 and Group 
2 Occupancies where storage is present; revised requirements 
relating to trapeze hangers and bracing criteria; re-organized the 
requirements relating to storage according to storage size, type, 
material, and commodity; specifies new requirements for listed 
expansion chambers; clarifies ceiling pocket rules; and clarifies 
the formulas used in calculating large antifreeze systems. 

NFPA 13D-2007, Standard for the Installation of Sprinkler 
Systems in One- and Two-Family Dwellings and Manufactured 
Homes, includes new spacing and obstruction rules address-
ing sloped ceilings, ceiling pockets, ceiling fans, and kitchen 
cabinets; specifies installation, design, and acceptance require-
ments for pumps; clarifies the acceptability of insulation as a 
method of freeze protection and the acceptability of wells as a 
water source; specifies new requirements for listed dry pipe or 
preaction residential sprinkler systems, as well as clarified re-
quirements for multipurpose combined and networked sprinkler 
systems; and adopts specific obstruction rules for residential 
sprinklers. 

NFPA 13R-2007, Standard for the Installation of Sprinkler Sys-
tems in Residential Occupancies up to and Including Four Sto-
ries in Height; includes spacing and obstruction rules addressing 
sloped ceilings, ceiling pockets, ceiling fans, and kitchen cabi-
nets; clarifies the requirements for utilizing quick-response sprin-
klers within NFPA 13R regulations; adds new requirements ad-
dressing architectural features within dwelling units; and clarifies 
the requirements covering closets, including obstructions within 
closets and protection of mechanical closets. 

NFPA 70-2008, National Electrical Code, NFPA 70-2008, Na-
tional Electrical Code, requires that fire alarm system conductors 
use raceways or cable trays that contain electrical conductors 
with only electrical services; allows cable ties as a supporting 
means; adds requirements for certain power sources to be sup-
plied by an individual branch circuit; and specifies requirements 
for certain conductors and cables. 

NFPA 72-2007, National Fire Alarm Code, addresses mass 
notification systems; revises sections addressing protection of 
fire alarm control units, personnel qualification, heat detector re-
sponse time, smoke detector spacing, smoke detection in ducts, 
detectors that use multiple sensing inputs, video image smoke 
and flame detection, synchronization of visible notification 
appliances, exit marking audible notification appliances, tactile 
notification appliances, different types of protected premises 
fire alarm system, and in-building enhancement systems for 
firefighter radio communications. The updated standard also 
includes changes to the requirements for smoke alarms in 
residential applications, revisions to require additional smoke 
alarms for larger dwelling units, and revisions to allow voice 
messages to be included as a part of the smoke alarm notifica-
tion signal. The updated standard also revises the Record of 
Completion Form and provides examples of filled-out forms. 

NFPA 90A-2009, Standard for the Installation of Air Conditioning 
and Ventilating Systems, recognizes new criteria in the types, 
quantities, and permitted use of various materials in plenum 
spaces. The updated standard specifies required material such 
as plenum cable, the type of cable, and the test protocols to 
determine the fire and smoke characteristics of the cable and 
wiring components. 

NFPA 101-2009, the Life Safety Code, makes the following 
changes: (i) new provisions relating to air traffic control towers, 
electrically controlled egress doors, certain horizontal sliding 
doors, elevator lobby access door locking, door inspection and 
maintenance, emergency evacuations and escape devices 
and systems, the placement and usage of alcohol-based hand 
sanitizer in educational and day care settings, and door locking 
in settings where occupants need specialized protection; (ii) 
standardizes the usage of certain technical terms, including 
stories in height, finished ground level, grade plane, basement, 
and level of exit discharge; (iii) revises the situations in which 
public address systems are acceptable for occupant alarm 
notification; and (iv) amends provisions relating to fire curtains, 
patient sleeping room windows in health care settings, and 
sprinkler requirements in high-rise health care settings. 

Obsolete building codes are also deleted to conform with the 
Local Government Code §214.212 and §214.216. The Local 
Government Code §214.212(a) specifies that to protect the 
public health, safety, and welfare, the International Residential 
Code, as it existed on May 1, 2001, is adopted as a municipal 
residential building code in this state. The Local Government 
Code §214.212(b) specifies that the International Residential 
Code applies to all construction, alteration, remodeling, en-
largement, and repair of residential structures in a municipality. 
The Local Government Code §214.216 specifies that to protect 
the public health, safety, and welfare, the International Building 
Code, as it existed on May 1, 2003, is adopted as a municipal 
commercial building code in this state. The updated standards 
remove as acceptable building codes (1) the Uniform Building 
Code-1991 and later editions, and the Uniform Fire Code-1991 
and later editions; (2) the Southern Building Code Congress 
International (SBCCI) Building Code-1991 and later editions; 
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and (3) the Building Officials Code Administrators Building 
Code-1991 and later editions, and the BOCA Fire Code-1991 
and later editions. 

Fire Sprinkler Standards 

Amended §34.707 updates numerous NFPA minimum stan-
dards relating to fire sprinklers and related fire safety issues. 
Requiring updated safety standards relating to fire sprinklers 
and related fire safety issues is necessary to protect the health 
and safety of the public. 

Several of the specific changes made are described in the por-
tion of this order specifying the updated fire extinguisher stan-
dards. The changes made by the standards updated in the fire 
sprinkler subchapter not updated and described in either the fire 
extinguisher subchapter are as follows: 

NFPA 14-2010, Standard for the Installation of Standpipe, Pri-
vate Hydrant and Hose Systems, includes guidance on the use 
of pressure-regulating devices and roof outlets for standpipe sys-
tems; permits express mains supplying higher zone standpipes 
to be designed with pressures in excess of 350 psi; revises the 
requirements for standpipe system zones; deletes the require-
ments for pipe schedule design requires all standpipe systems to 
be hydraulically calculated; deletes the requirement to balance 
hydraulic junction points; and adds new requirements to address 
standpipe systems risers that terminate at different floor levels. 

NFPA 20-2008, Standard for the Installation of Stationary 
Pumps for Fire Protection, updates the standard to conform 
with the latest edition of the Manual of Style for NFPA Technical 
Committee Documents; adds provisions addressing the use of 
fire pump drivers using variable speed pressure limiting control; 
adds acceptance test criteria for replacement of critical path 
components of a fire pump installation; refines requirements 
for variable speed drives were refined; adds requirements for 
break tanks and component replacement testing tables; and 
adds requirements on fire pumps for high-rise buildings and for 
pumps arranged in series. 

NFPA 22-2008, Standard for Water Tanks for Private Fire Pro-
tection; addresses the use of fiberglass-reinforced plastic tanks 
and consolidates the requirements relating to acceptance test 
requirements into a single new chapter. 

NFPA 24-2010, Standard for the Installation of Private Fire Ser-
vice Mains and Their Appurtenances, establishes leakage test 
criteria; updates requirements for thrust blocks and restrained 
joints; and adds additional specifications for recommended prac-
tice for fire flow testing and for hydrant marking; revises provi-
sions for location and identification of fire department connec-
tions, valves controlling water supply, and protection of fire. 

NFPA 30-2008, Flammable and Combustible Liquids Code 
makes changes in separation distance requirements for 
protected aboveground tanks and tanks in vaults; adds require-
ments for shop-fabricated aboveground tanks with abnormally 
long vertical piping for fill or vent lines; adds maximum allowable 
storage container sizes; adds fire protection design criteria for 
unsaturated polyester resins; adds fire protection design criteria 
using high-expansion foam systems for protection of liquids 
in 1-gallon plastic containers; revises spacing requirements 
and construction requirements for process buildings; adds 
requirements for insulated piping for recirculating heat transfer 
systems; prohibits permanent interconnections between fire 
water systems and process water systems; adds new corrosion 
protection requirements for nonmetallic tanks; clarifies the 

requirements for construction of vaults; adds requirements for 
fire-resistant tanks; revises the maximum capacity for sec-
ondary containment-type tanks storing certain liquids; adds 
requirements for periodic testing, maintenance, inspection, and 
repair of aboveground storage tanks have been added; revises 
overfill prevention requirements so that they apply to all tanks 
larger than 1320 gallons of capacity; adds requirements for 
marine piping systems; and expands the fire protection design 
criteria for inside storage areas to include additional varieties of 
containers and cartons. 

NFPA 30B-2011, Code for the Manufacture and Storage of 
Aerosol Products, clarifies the requirements for aisle widths in 
storage facilities and revises the definition of aerosol container 
to allow the use of certain plastic aerosol containers. 

NFPA 307-2011, Standard for the Construction and Fire Pro-
tection of Marine Terminals, Piers, and Wharves, has been re-
vised in accordance with the Manual of Style for NFPA Techni-
cal Committee Documents; amends fire protection requirements 
for certain marine terminal buildings; revises the definition for 
hazardous materials; adds requirements for wood and unpro-
tected substructures, and piles and stiffening members of piers 
and wharves; and permits the use of corrosion-resistant types 
of pipes, fitting, hangers, or listed protective corrosion-resistant 
coatings on fixed extinguishing system components that are sub-
ject to corrosion in a marine environment. 

NFPA 214-2005, Standard on Water-Cooling Towers, adds re-
quirements for pilot line detectors. 

NFPA 409-2004, adds requirements for paint hangars. 

Other Necessary Changes 

This order makes other necessary changes to improve the 
clarity and consistency of the sections. Nonsubstantive changes 
are made to the following sections: §§34.601, 34.602, 34.603, 
34.604, 34.605, 34.606, 34.607, 34.611, 34.612, 34.613, 
34.616, 34.625, and 34.810. 

Amendments to §34.507 update minimum safety standards 
adopted pursuant to the Texas Insurance Code §6001.052. 
New language added to §34.510(g) specifies the initial fees 
and expiration date for an extinguisher branch office certificate 
of registration, and that branch office certificates of registration 
expire and renew on the same date as the certificate of reg-
istration for the registered firm’s main office. The amendment 
also deletes the requirement that each certificate be posted 
conspicuously for public view at the business location. New 
§34.510(m) specifies the procedure for the initial alignment 
of the expiration and renewal dates of existing extinguisher 
branch offices. The subsection specifies that for branch offices 
in existence as of the effective date of this rule, branch office 
certificates of registration shall expire and renew on the same 
date as the certificate of registration issued to the main office for 
that firm. The subsection specifies that all fees associated with 
the initial alignment of expiration and renewal dates for branch 
office certificates of registration shall be prorated accordingly. 

An amendment to §34.515(a) sets out the fee payment proce-
dure for fire extinguisher licensees and specifies that except for 
fees that must be paid to testing authorities, all fees payable 
shall be submitted by check or money order made payable to 
the Texas Department of Insurance or the State Fire Marshal’s 
Office, or if the license is renewable over the internet, where the 
renewal application is to be submitted under the Texas OnLine 
Project, in which case fees shall be submitted as directed by 
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the Texas OnLine Authority. The new language in the subsec-
tion specifies that should the Department authorize other online 
or electronic original applications or other transactions, persons 
shall submit fees with the transaction as directed by the Depart-
ment or the Texas OnLine Authority. Another amendment to 
§34.515(a) eliminates cash as an acceptable payment method. 
An amendment deletes the language in §34.515(b) relating to 
fee payment procedure and redesignates the remaining subsec-
tions. Amendments to redesignated §34.515(b)(1)(C) and (D) 
specify the new late fee structure for branch offices and provides 
that the renewal late fee for certificates of registration expired 1 
day to 90 days is $225 plus $50  for each branch office operated 
by the registered firm and that the renewal late fee for certifi-
cates of registration expired from 91 days to two years is $450 
plus $100 for each branch officer operated by the registered firm. 
Existing subparagraphs (G) and (H) are deleted because these 
provisions are incorporated in amendments to subparagraphs 
(C) and (D). 

New §34.606(1) adds a definition for approval, which is defined 
as the document issued by the State Fire Marshal’s Office to 
an individual or entity acknowledging that the individual or en-
tity meets the requirements to perform the functions of an ap-
proved instructor or approved training school under the Insur-
ance Code Chapter 6002 and Subchapter F. The remaining para-
graphs in the section are redesignated. New §34.606(7) defines 
designated employee as an individual specified by a registered 
firm as a full-time employee and a licensee under Subchapter F. 
Amendments to §34.606(9) replace the phrase "a person" with 
the phrase "an individual" and replace a reference to the Insur-
ance Code Article 5.43-2 with a reference to the Insurance Code 
§6002.002. New §34.606(12) defines instructor as an individ-
ual approved under the Insurance Code Chapter 6002 and Sub-
chapter F to provide training in installing, servicing, inspecting, 
and certifying fire alarm or detection systems in single-family or 
two-family residences. An amendment to §34.606(13) amends 
the definition of local authority having jurisdiction to delete the 
phrase "As used in the Texas Insurance Code, Article 5.43-2, 
§9(c), means a." An amendment to §34.606(14) replaces a ref-
erence to the Insurance Code Article 5.43-2 with a reference to 
the Insurance Code Chapter 6002. New §34.606(22) defines 
training school as an entity that is approved under the Insurance 
Code Chapter 6002 and Subchapter F to provide approved train-
ing in installing, certifying, inspecting, and servicing fire alarm or 
detection systems in single-family or two-family residences by 
approved instructors for the purpose of meeting the training re-
quirements of an applicant for a residential fire alarm technician 
license issued under the applicable statutes and the subchapter. 

The adopted standards specified in §34.607(a)(1) - (17) are up-
dated to reflect current standards. 

An amendment to §34.610(b) deletes the requirement that each 
certificate of registration must be posted conspicuously for public 
view at a registered firm’s business location and adds new lan-
guage specifying that in an application or renewal for a certificate 
of registration, each registered firm must specify one full-time 
employee holding a license under the subchapter as the firm’s 
designated employee. The new subsection also specifies that 
any change in the designated employee under this section must 
be submitted in writing to the State Fire Marshal’s Office within 
14 days of its occurrence, and that an individual may not serve 
as a designated employee for more than one registered firm. 

New §34.610(f) specifies that the initial fee for a branch office 
certificate of registration is $150 and is not prorated. The sub-

section also specifies that branch office certificates of registra-
tion expire and renew on the same date as the certificate of reg-
istration for the registered firm’s main office. Subsections (f) and 
(g) are redesignated as (g) and (h). New §34.610(i) specifies 
that for branch offices in existence as of the effective date of the 
rule, branch officer certificates of registration shall expire and re-
new on the same date as the certificate of registration issued to 
the main office for that firm. The new subsection also specifies 
that all fees associated with the initial alignment of expiration and 
renewal dates for the branch office certificate of registration shall 
be prorated accordingly. 

An amendment to §34.611(a) adds new language which states 
that the licenses specified in §34.611(a)(1) - (8) are issued by 
the State Fire Marshal’s Office in accordance with the Insurance 
Code Chapter 6002 and Subchapter F, and specifies that, as 
required by the Insurance Code Chapter 6002, only licensed 
or approved entities may engage in specific functions. New 
§34.611(a)(3) adds an approval category for instructors, and 
specifies that the approval is for providing training at an ap-
proved training school in installing, certifying, inspecting, and 
servicing fire alarm or detection systems in single-family or 
two-family residences. Paragraphs (3) - (5) are redesignated as 
paragraphs (4) - (6). 

New §34.611(a)(7) adds a license for residential fire alarm tech-
nicians and specifies that the license is for installing, certifying, 
inspecting, and servicing, but not planning, fire alarm or fire de-
tection devices and systems in single-family or two-family resi-
dences. 

New §34.611(a)(8) adds an approval for training schools, and 
specifies that the approval is for conducting required training 
necessary for obtaining a residential fire alarm technician 
license. 

An amendment to §34.611(b) deletes the requirement that wall 
licenses must be posted conspicuously for public view at a reg-
istered firm’s business location. The remaining subsections are 
redesignated. 

New §34.611(b)(2) specifies that an instructor must carry a copy 
of the approval while providing training in an approved training 
school on the installing, certifying, inspecting and servicing of 
fire alarm or detection systems in single-family or two-family res-
idences. 

Amendments to redesignated §34.611(d) set out licensee 
responsibilities relating to revised licenses, specifying that a 
change in the licensee’s name, licensee’s mailing address, or a 
new or additional registered  firm employee the licensee requires 
a revised license. 

New §34.611(e) specifies registered firms’ responsibilities relat-
ing to licensees and specifies that a registered firm must submit 
notification of any licensee employment, termination, or resigna-
tion within 14 days of its occurrence. 

An amendment to §34.611(f) changes the name of the subsec-
tion from "Restrictions" to "Restrictions on Licensees and Reg-
istered Firms." New §34.611(g) specifies that approvals are not 
transferable. New §34.611(h) requires that a change in the in-
structor’s name or mailing address requires a revised approval. 

An amendment to §34.612 specifies that the alteration of an ap-
proval renders it invalid and may be the basis for disciplinary ac-
tion. Another amendment replaces a reference to the Insurance 
Code Article 5.43-2, §10(b) with a reference to the Insurance 
Code §6002.302. 
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Section 34.613(a)(1) is amended to add approvals to the list that 
must be submitted on the forms adopted by reference in §34.630 
of the subchapter and be accompanied by all necessary fees, 
documents, and information. Other amendments replace obso-
lete references and terms for clarity and consistency. 

New §34.613(b)(7) specifies that an applicant for a residential 
fire alarm technician license must provide evidence of the appli-
cant’s successful completion of the required residential fire alarm 
technician training course from a training school approved by the 
State Fire Marshal’s Office. 

New §34.613(c) specifies the requirements for instructor and 
training school approvals. 

New §34.613(c)(1) specifies that an applicant for approval as 
an instructor must hold a current fire alarm planning superinten-
dent’s license issued by the State Fire Marshal’s Office; submit 
a completed Instructor Approval Application, Form No. SF247, 
signed by the applicant, that is accompanied by all fees; and fur-
nish written documentation of a minimum of three years of ex-
perience in fire alarm installation, service, or monitoring of fire 
alarm systems, unless the applicant has held a fire alarm plan-
ning superintendent’s license for three or more years. 

New §34.613(c)(2) specifies the requirements for training school 
approvals. New §34.613(c)(2) specifies that an applicant for 
approval of a training school must submit a completed Train-
ing School Approval Application, Form No. SF 246, signed by 
the applicant, the sole proprietor, each partner of a partnership, 
or by an officer of a corporation or organization as applicable; 
accompanied by a detailed outline of the subjects to be taught 
at the training school and the number and location of all train-
ing courses to be held within one  year  following approval of  
the application; and accompanied by all required fees. New 
§34.613(c)(2) also specifies that after review of the application 
for approval for a training school, the State Fire Marshal shall 
approve or deny the application within 60 days following receipt 
of the materials, and requires that a letter of denial shall state 
the specific reasons for the denial and that an applicant that is 
denied approval may reapply at any time within 180 days, in ac-
cordance with §34.613(e), by submitting a completed application 
that includes the changes necessary to address the specific rea-
son for denial. Existing subsections (c) and (d) are redesignated 
as subsections (d) and (e). 

Redesignated §34.613(d) is amended to specify that in order to 
be complete, renewal applications for instructor approvals and 
training school approvals must be submitted on forms adopted 
by reference in §34.630 of the subchapter and be accompanied 
by all necessary fees. The amendment replaces a reference to 
the Insurance Code Article 5.43-2 with a reference to the Insur-
ance Code Chapter 6002. 

An amendment to redesignated §34.613(e) specifies that the ap-
plication form for an instructor approval and training school ap-
proval must be accompanied by the required fee and must, within 
180 days of receipt by the State Fire Marshal’s Office of the initial 
application, be complete and accompanied by all other required 
information, or a new application must be submitted including 
all applicable fees. Other amendments to §34.613(e) replace a 
reference to "the department" with a reference to "the State Fire 
Marshal’s Office" and replace a reference to the Insurance Code 
Article  5.43-2 with a  reference to the I nsurance Code Chapter
6002. 

The amendments to §34.614 outline the fee payment procedure. 
Section 34.614(a) specifies that except for fees that must be 

 

paid to testing authorities, all fees payable shall be submitted by 
check or money order made payable to the Texas Department 
of  Insurance or the  State Fire Marshal’s  Office, or if the license 
is renewable over the internet, where the renewal application is 
to be submitted under the Texas OnLine Project, in which case 
fees  shall  be submitted as directed by the Texas OnLine Author-
ity. The new language in the section specifies that should the 
Department authorize other online or electronic original applica-
tions or other transactions, persons shall submit fees with the 
transaction as directed by the Department or the Texas OnLine 
Authority. 

Another amendment to §34.614(a) eliminates cash as an accept-
able payment method. Existing text in §34.614(b) is deleted, and 
the text of existing subsection (c) is moved to (b). The remaining 
subsections are redesignated. 

Redesignated §34.614(c) specifies that the renewal fee for a cer-
tificate of registration remains valid for two years and is subject 
to the exceptions specified in §34.610(i) (relating to Certificate 
of Registration) for the initial alignment of the expiration and re-
newal dates of existing branches. Redesignated §34.614(c) also 
amends the late fee structure to reflect the alignment of main of-
fice  and branch certificate of registration expirations. 

Section 34.614(c)(1)(C) specifies that the renewal late fee for ex-
pirations of one to 90 days is $125 plus $37.50 for each branch 
office operated by the registered firm and §34.614(c)(1)(D) that 
the renewal late fee for expirations of 91 days to two years is 
$500 plus $150 for each branch office operated by the registered 
firm. Existing subparagraphs (G) and (H) are deleted because 
these provisions are incorporated in amendments to subpara-
graphs (C) and (D). 

New §34.614(c)(4) specifies the fee structure for the new resi-
dential fire alarm technician license. The new fees are as follows: 
initial fee (for one year)--$50; renewal fee (for two years)--$100; 
renewal late fee (expired one day to 90 days)--$12.50; and re-
newal late fee (expired 91 days to two years)--$50. 

New §34.614(c)(5) specifies the fee structure for the new training 
school approval. The new fees are: initial fee (for one year)--
$500; and renewal fee (for one year)--$500. 

New §34.614(c)(6) specifies the fee structure for the new instruc-
tor approval. The new fees are: initial fee (for one year)--$50; 
and renewal fee (for one year)--$50. Redesignated §34.614(e) 
replaces a reference to the Insurance Code Article 5.43-2 §5C(c) 
with a reference to the Insurance Code §6002.203(g). 

An amendment to §34.615 replaces a reference to the Insur-
ance Code Article 5.43-2 with a reference to the Insurance Code 
Chapter 6002. 

Amendments to §34.616(a)(1) and (2) replace references to the 
Insurance Code Article 5.43-2, §3(b)(10) with references to the 
Insurance Code §6002.155(10). Amendments to §34.616(a)(2) 
replace a reference to Article 5.43-2 with a reference to the 
Insurance Code Chapter 6002 and replace the word "chapter" 
with the word "subchapter." Amendments to §34.616(b)(1) 
replace a reference to the  Insurance Code Article  5.43-2  with  
a reference to the Insurance Code Chapter 6002, and add the 
phrase "on-site" to the requirement that certain work be per-
formed under the direct supervision of a licensee. Amendments 
to §34.616(b)(1) and (2) add residential fire alarm technicians 
among the listed licensees and specify that the licensee super-
vising the work must oversee work permitted by the licensee. 
An amendment to §34.616(b)(2) also specifies that the licensee 
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attaching a label must be licensed under the ACR number of 
the primary registered firm. An amendment to §34.616(b)(3) 
replaces the phrase "the licensing requirements of the appropri-
ate Insurance Code, Article 5.43-1 or 5.43-3, must be satisfied" 
with the phrase "the licensing requirements of Insurance Code 
Chapters 6001 and 6003 must be satisfied, as appropriate." An 
amendment to §34.616(b)(4) specifies that the planning and 
installation of fire detection or fire alarm devices or systems, 
including monitoring equipment, must be in accordance with 
standards adopted in §34.607 (relating to Adopted Standards) 
except when the planning and installation complies with a more 
recent edition of an adopted standard or a Tentative Interim 
Amendment published as effective by the NFPA. Amendments 
to amended §34.616(c) add a reference to the Insurance Code 
Chapter 6002 and replace the phrase "licensing requirements 
of Insurance Code Article 5.43-2, so long as" with the phrase 
"licensing requirements of that chapter; and" and also replace 
a reference to the Insurance Code  Article 5.43-2 §9 with a  
reference to the Insurance Code §6002.251. 

Amendments to §34.625(a) and (c) replace references to the 
Insurance Code Article 5.43-2 with references to the Insurance 
Code Chapter 6002. 

New §34.627 specifies the requirements for instructors and train-
ing schools. New §34.627(a) specifies that all training provided 
by an instructor must be conducted through an approved training 
school and that the instructor must teach the subjects in the out-
line of the training course submitted by the training school and 
approved by the State Fire Marshal’s Office. New §34.627(b) 
specifies training schools must only use instructors who hold 
an approval issued by the State Fire Marshal’s Office to pro-
vide training in installing, certifying, inspecting, and servicing fire 
alarm or detection systems in single-family or two-family resi-
dences. The subsection also specifies that the entity responsible 
for the training school must obtain approval of the outline of each 
residential fire alarm technician training course from the State 
Fire Marshal’s Office before conducting a class. New §34.627(b) 
specifies that the entity responsible for the training school may 
not be a firm registered through the State Fire Marshal’s Office 
or an affiliate of a registered firm. The subsection specifies that 
a training school may not provide training for a residential fire 
alarm technician license without being approved by the State 
Fire Marshal, and that training school approvals are not trans-
ferable and apply only to the entity specified as the responsible 
entity on the application for approval. The subsection specifies 
that the training school may not change the entity responsible 
for the training school without first applying for and receiving a 
new approval. Section 34.627(b) further specifies that the train-
ing school must conduct two or more classes, open to the public, 
within 125 miles of each county in the state that has a popula-
tion in excess of 500,000 people according to the last decennial 
census, within each calendar year from the date the approval 
is issued. New §34.627(c) specifies that any individual or entity 
that provides general training or instruction relating to fire alarm 
or detection systems, but whose training is not specific to fulfill 
a requirement to obtain a license, is not required to have an ap-
proval. 

New §34.628 specifies the requirements for the residential fire 
alarm technician training course. The section specifies that the 
training curriculum for a residential fire alarm technician training 
course shall consist of at least eight hours of instruction on 
installing, servicing, and maintaining single-family and two-fam-
ily residential fire alarm systems as defined by National Fire 
Protection Association Standard No. 72. The section specifies 

that the training curriculum for a residential fire alarm technician 
training course must include the following minimum instruction 
time for the following subjects: (i) one hour of instruction on the 
Insurance Code Chapter 6002 and the Fire Alarm Rules; (ii) 
one hour of instruction pertaining to the equipment, system, and 
other hardware relating to household fire alarms; (iii) one hour of 
instruction on the National Electric Code, NFPA 70; (iv) four and 
one-half hours of total combined instruction on NFPA 72; NFPA 
101, the Life Safety Code; and the International Residential 
Code for One- and Two-Family Dwellings; and (v) one-half hour 
of instruction on the monitoring of household fire alarm systems. 

New §34.630 adopts by reference application and renewal forms 
necessary under the subchapter. New §34.630(a) adopts by 
reference the License Application for Individuals For All Types 
of Fire Alarm Licenses, Form Number SF032, which contains 
instructions for completion of the form and requires information 
to be provided regarding the applicant and the applicant’s 
employer. New §34.630(b) adopts by reference the Renewal 
Application For Fire Alarm Individual License, Form Number 
SF094, which contains instructions for completion of the form; 
information regarding late fees; and requires information to be 
provided regarding the renewing applicant. New §34.630(c) 
adopts by reference the Instructor Approval Application, Form 
Number SF247, which contains instructions for completion of 
the form and requires information  to be provided  regarding the  
applicant. New §34.630(d) adopts by reference the Renewal 
Application For Instructor Approval, Form Number SF255, 
which contains instructions for completion of the form and re-
quires information to be provided regarding the applicant. New 
§34.630(e) adopts by reference the Training School Approval 
Application, Form Number SF246, which contains instructions 
for completion of the form, provides information regarding 
necessary filing documents pursuant to business entity type, 
and requires information to be provided regarding the applicant 
and course location and schedule. New §34.630(f) adopts by 
reference the Renewal Application for Training School Approval, 
Form Number SF254, which contains instructions for com-
pletion of the form, provides information regarding necessary 
filing documents pursuant to business entity type, and requires 
information to be provided regarding the applicant and course 
location and schedule. New §34.630(g) adopts by reference the 
Fire Alarm Certificate of Registration Application, Form Number 
SF031, which contains instructions for completion of the form; 
provides information regarding necessary filing documents 
pursuant to business entity type, and requires information to be 
provided regarding the applicant. New §34.630(h) adopts by 
reference the Renewal Application For Fire Alarm Certificate of 
Registration, Form Number SF084, which contains instructions 
for completion of the form and requires information to be pro-
vided regarding the applicant. New §34.630(i) specifies that the 
forms adopted by reference in the new section are available at 
the Department’s website. 

Subchapter G, Fire Sprinkler Rules 

The amendments to §34.707 are necessary to update minimum 
safety standards adopted pursuant to the Texas Insurance Code 
§6003.052. The amendments update numerous National Fire 
Protection Association (NFPA) minimum standards relating to 
fire sprinklers and related fire safety issues. 

The amendment to redesignated §34.711(d) deletes the require-
ment that licenses requiring changes must be surrendered to the 
State Fire Marshal within 14 days of the change requiring the re-
vision. The amendment specifies that the licensee must submit 
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written notification of the necessary change within 14 days of the 
change accompanied by the required fee. 

An amendment to §34.714(a) specifies the fee payment pro-
cedure for fire sprinkler licensees. Section 34.714(a) specifies 
that except for fees that must be paid to testing authorities, all 
fees payable shall be submitted by check or money order made 
payable to the Texas Department of Insurance or the State Fire 
Marshal’s Office, or if the license is renewable over the inter-
net, where the renewal application is to be submitted under the 
Texas OnLine Project, in which case fees shall be submitted as 
directed by the Texas OnLine Authority. The new language in the 
subsection specifies that should the Department authorize other 
online or electronic original applications or other transactions, 
persons shall submit fees with the transaction as directed by 
the Department or the Texas OnLine Authority. Another amend-
ment to §34.714(a) eliminates cash as an acceptable payment 
method. The amendment to §34.714(b) deletes language relat-
ing to fee payment procedure. The remaining subsections in the 
section are redesignated. 

Subchapter H, Storage and Sale of Fireworks 

An amendment to §34.808(41) changes the definition of super-
visor to mean a person 18 years or older who is responsible for 
the retail fireworks site during operating hours.  

An amendment to §34.810(e) deletes the requirement that doc-
uments requiring changes must be surrendered to the State Fire 
Marshal within 30 days of the change, with written notification 
of the necessary change and adds language specifying that 
licensees must submit written notification within 14 days of a 
change of a licensee’s name, business location, residence, or 
mailing address. 

An amendment to §34.817(a) changes the age of the supervisor 
that must be on duty during all phases of retail operation from 16 
years of age or older to 18 years of age or older. 

In response to comments, the Department has deleted the ref-
erence to NFPA 5000 in proposed §34.607(b)(3). 

HOW THE SECTIONS WILL FUNCTION. 

HB 2118 

The amendments to §34.606 add definitions for the terms 
approval, instructor, and training school. The amendments to 
§34.611 add licensing categories for: (i) instructor approvals 
to provide training at residential fire alarm technician training 
schools; (ii) residential fire alarm technicians; and (iii) training 
school approvals for course training necessary to obtain a 
residential fire alarm technician license. New §34.611(b)(2) 
also requires that an instructor carry the instructor’s approval 
while providing training in an approved training school on the 
installing, certifying, inspecting, and servicing of fire alarm or 
detection systems in single-family or two-family residences. The 
amendment to redesignated §34.611(d) requires that a change 
in the licensee’s name, mailing address, or a new or additional 
registered firm employing the licensee requires a revised li-
cense. The amendment deletes existing language specifying 
licensee notification requirements. New §34.611(e) specifies 
that a registered firm must submit notification of any licensee 
employment, termination, or resignation within 14 days of its 
occurrence. The title to §34.611(f) is changed from "Restric-
tions" to "Restrictions on Licensees and Registered Firms." New 
§34.611(g) specifies that approvals are not transferable. New 
§34.611(h) requires that a change in the instructor’s name or 
mailing address requires a revised approval. The amendments 

to §34.613 specify requirements for the residential fire alarm 
technician licenses, instructor and training school approvals. 
New §34.613(c)(2)(B) specifies that the State Fire Marshal shall 
approve or deny the application for approval for a training school 
within 60 days following receipt of the necessary application 
materials and outlines the procedure for resubmitting a denied 
application. Amendments to §34.614 specify fees relating to the 
residential fire alarm technician license and training school and 
instructor approvals. New §34.627 specifies the requirements 
for residential fire alarm technician course instructors and train-
ing schools. New §34.628 specifies the requirements relating to 
the residential fire alarm technician course. 

SIRCON Implementation 

New §34.606(7) defines designated employee. The amendment 
to §34.610(b) adds new language which requires that a regis-
tered firm must specify its designated employee in its initial or 
renewal application for a certificate of registration. The amend-
ment also requires that any change in the designated employee 
must be submitted in writing to the SFMO within 14 days of its 
occurrence and that an individual may not serve as a designated 
employee for more than one registered firm. To implement SIR-
CON and to achieve a more orderly administration of the licens-
ing process, it is also necessary to align the certificate of reg-
istration expiration dates of registered firms’ branch offices with 
its main office as required in new §34.610(i). This requires two 
steps: (i) an initial alignment of expiration dates for branch offices 
in existence as of the effective date of the rule; and (ii) a prospec-
tive requirement that the certificate of registration for branch of-
fices opened after the effective date of the rule will expire on the 
same date as the main office. Changes implementing the ini-
tial alignment of expiration dates for branch offices in existence 
as of the effective date of the rule are made in new §34.510(m) 
for fire extinguisher firms and in new §34.610(i) for alarm firms. 
Changes implementing the prospective requirement that a cer-
tificate of registration for  a branch office expires on the same date 
as the main office are made in §34.510(g) for fire extinguisher 
firms and in new §34.610(f) for fire alarm firms. The amend-
ments to §34.515(b)(1)(C) and (D) specify that for extinguisher 
firms, renewal late fees (expired 1 day to 90 days) are $225 plus 
$50 for each branch office held by the firm, and that the renewal 
late fee (expired 91 days to two years) is $450 plus $100 for 
each branch office operated by the firm. Existing subparagraphs 
(G) and (H) are deleted because these provisions are incorpo-
rated into amendments to subparagraphs (C) and (D). Amended 
§34.614 specifies that for fire alarm firms, late fees for renewals 
between one and 90 days late are $125 plus $37.50 for each 
branch office held by the  firm. In addition, amended §34.614 
specifies that late fees for renewals between 91 days and two 
years late are $500 plus $150 for each branch office held by the 
firm. 

Adoption of Fire Alarm Forms by Reference 

New §34.630 adopts by reference the following eight fire alarm 
application and renewal forms: (i) the License Application for 
Individuals For All Types of Fire Alarm Licenses, Form Num-
ber SF032; (ii) the Renewal Application For Fire Alarm Individ-
ual License, Form Number SF094; (iii) the Instructor Approval 
Application, Form Number SF247; (iv) the Renewal Application 
For Instructor Approval, Form Number SF255; (v) the Training 
School Approval Application, Form Number SF246; (vi) the Re-
newal Application for Training School Approval, Form Number 
SF254; (vii) the Fire Alarm Certificate of Registration Applica-
tion, Form Number SF031; and (viii) the Renewal Application 
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For Fire Alarm Certificate of Registration, Form Number SF084. 
The adopted forms are available at the Department’s website at 
www.tdi.state.tx.us. 

Deletion of Unnecessary Requirements 

The requirements in the following sections are no longer useful, 
and, as such, are deleted: §34.510(g) (requiring that a fire extin-
guisher firm post each certificate conspicuously for public view at 
the business location); §34.610(b) (requiring that fire alarm com-
panies post certificates of registration conspicuously for public 
view at each business location); §34.611(b) (requiring that wall 
licenses be posted conspicuously for public view at a fire alarm 
firm’s business location); §34.711(b) (requiring that responsible 
managing employee wall licenses be posted conspicuously for 
public view at a fire sprinkler firm’s business location); redes-
ignated §34.711(d) (requiring fire sprinkler licensees to surren-
der their licenses upon the change of certain information for re-
sponsible managing employees); and §34.810(e) (requiring that 
upon change of certain information requiring a revised fireworks 
license, the old document be surrendered to the SFMO). 

The requirement for a licensee to carry a pocket license is moved 
from existing §34.611(c) to amended §34.611(b) and the subse-
quent subsections are redesignated accordingly. 

Correction of Substantive and Nonsubstantive Errors 

The amendments replace use of the word "chapter" with "sub-
chapter" for consistency and to conform to current Department 
rule style. Replacements of the word "chapter" with "subchap-
ter" have been made in §§34.601 - 34.605, 34.607, 34.613, and 
34.616. The amendment to §34.601 adds the word "the" before 
the phrase "Insurance Code" for consistency and to conform to 
current Department style. The amendments change the phrase 
"Office of the State Fire Marshal" to "State Fire Marshal’s Office" 
for consistency and to conform to current Department style in 
§34.605 and §34.707. The phrase "state fire marshal’s office" is 
changed to "State Fire Marshal’s Office" for consistency and to 
conform to current Department style in §34.507 and §34.607(a). 
The amendment to §34.613 replaces the phrase "State Fire Mar-
shal’s office" with "State Fire Marshal’s  Office" for consistency 
and to conform  to  current Department style. Sections 34.808 
and 34.817 of the Storage and Sale of Fireworks rule incorrectly 
require that a supervisor responsible for a retail fireworks site be 
16 years or older. These requirements are inconsistent with the 
Occupations Code §2154.254, which specifies that a person 16 
years of age or older but younger than 18 years of age may be 
employed to sell fireworks at a retail sales location only if the per-
son is accompanied by another person 18 years of age or older. 
The amendments to §34.808 and §34.817 change the minimum 
age of a supervisor at a retail fireworks site from age 16 to 18, in 
accordance with the Occupations Code §2154.254. 

Updating of Obsolete Statutory References 

References to the Insurance Code Article 5.43-2 are replaced 
with references to the Insurance Code Chapter 6002 in the 
following sections: §§34.601, 34.606(14), 34.607, 34.613(a)(1) 
and (2), 34.613(d) and (e), 34.615, 34.616(b)(1), and 34.625(a) 
and  (c).  A  reference  in §34.604 to the  Insurance Code Article  
5.43-2 §3 is replaced with a reference to the Insurance Code 
§6002.155. A reference in §34.606(9) to the Insurance Code 
Article 5.43-2 is replaced  with a  reference  to the  Insurance Code  
§6002.002. A reference in §34.611(f)(3) to the Insurance Code 
Article 5.43-2 §3b is replaced with a reference to the Insurance 
Code §6002.155. A reference in §34.612 to the Insurance Code 
Article 5.43-2 §10b is replaced with a reference to the Insurance 

Code 6002.302. A reference in redesignated §34.614(e) to 
the Insurance Code Article 5.43-2 §5C(c) is replaced with a 
reference to the Insurance Code §6002.203(g). References 
in §34.616(a)(1) and (2) to the Insurance Code Article 5.43-2, 
§3(b)(10) are replaced with references to the Insurance Code 
§6002.155(10). A reference in §34.616(b)(3) to the Insurance 
Code Article 5.43-1 is replaced with a reference to the Insur-
ance Code Chapter 6001. A reference in §34.616(b)(3) to the 
Insurance Code Article 5.43-3 is replaced with a reference to the 
Insurance Code Chapter 6003. A reference in §34.616(c)(2)(B) 
to the Insurance Code Article 5.43-2 §9 is  replaced  with  a  
reference to the Insurance Code §6002.251, and the phrase 
"Insurance Code Article 5.43-2, so long as" is deleted. The 
amendment to §34.613(a)(2) updates an obsolete statutory 
citation to the Assumed Business or Professional Name Act, 
formerly codified in the Business and Commerce Code Chapter 
36, by changing the citation to the Business and Commerce 
Code Chapter 71. 

Updating of Fee Payment Procedures to Reflect Current Practice 

The rule amends the section specifying fee payment proce-
dures in three subchapters to reflect current procedure and 
possible future changes in online payment options: Subchapter 
E, Fire Extinguisher and Installation (§34.515); Subchapter F, 
Fire Alarm Rules (§34.614), and; Subchapter G, Fire Sprinkler 
Rules (§34.714). The amendment to each of these sections 
is substantively identical. The amendments to fee payment 
procedure sections specify that except for fees that must be 
paid to testing authorities, all fees payable shall be submitted by 
check or money order made payable to the Texas Department 
of Insurance or the State Fire Marshal’s Office, or if a license 
is renewable over the internet, where the renewal application 
is to be submitted under the Texas OnLine Project, in which 
case fees shall be submitted as directed by the Texas OnLine 
Authority. The Texas OnLine Project is the common electronic 
infrastructure established by the Government Code §2054.252 
for state agencies and local governments, including licensing 
entities. The new language specifies that should the Department 
authorize other online or electronic original applications or other 
transactions, persons shall submit fees with the transaction 
as directed by the Department or the Texas OnLine Authority. 
The amendments eliminate cash as an acceptable payment 
method to reflect current Department policy. Effective August 
1, 2009, the Department no longer accepts cash payments for 
fees, assessments, fines, or debts. A statement of this policy 
is posted at the Department’s cashier’s office. The amendment 
to the fee payment procedure for fire alarm licensees specifies 
in §34.614 that the renewal fee is subject to the exceptions 
specified in amended §34.610(i) (relating to Certificate of Reg-
istration) for the initial alignment of the expiration and renewal 
dates of existing branches. 

Updating Adopted Minimum Standards 

Fire Extinguisher Standards 

The amendments to §34.507 update numerous National Fire 
Protection Association (NFPA) minimum standards relating to 
fire extinguisher systems. Requiring recent safety standards 
relating to fire extinguisher devices is necessary to protect the 
health and safety of the public. The amendments to §34.507 
make the following replacements: (i) NFPA 10-2002, Standard 
for Portable Fire Extinguishers, with NFPA 10-2010, Standard 
for Portable Fire Extinguishers; (ii) NFPA 11-2002, Standard for 
Low-Expansion Foam and Combined Agent Systems, and NFPA 
11A-1999, Standard for Medium- and High-Expansion Foam 
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Systems, with NFPA 11-2010, Standard for Low-, Medium-, and 
High-Expansion Foam and Combined Agent Systems; (iii) NFPA 
12-2000, Standard on Carbon Dioxide Extinguishing Systems 
with NFPA 12-2008, Standard on Carbon Dioxide Extinguishing 
Systems; (iv) NFPA 12A-2004, Standard on Halon 1301 Fire 
Extinguishing Systems with NFPA 12A-2009, Standard on 
Halon 1301 Fire Extinguishing Systems; (v) NFPA 15-2001, 
Standard for Water Spray Fixed Systems for Fire Protection with 
NFPA 15-2007, Standard for Water Spray Fixed Systems for 
Fire Protection; (vi) NFPA 16-2003, Standard for the Installation 
of Foam-Water Sprinkler and Foam-Water Spray Systems with 
NFPA 16-2007, Standard for the Installation of Foam-Water 
Sprinkler and Foam-Water Spray Systems; (vii) NFPA 17-2002, 
Standard for Dry Chemical Extinguishing Systems with NFPA 
17-2009, Standard for Dry Chemical Extinguishing Systems; 
(viii) NFPA 17A-2002, Standard for Wet Chemical Extinguishing 
Systems with NFPA 17A-2009, Standard for Wet Chemical 
Extinguishing Systems; (ix) NFPA 18-1995, Standard on Wet-
ting Agents with NFPA 18-2006, Standard on Wetting Agents; 
(x) NFPA 25-2002, Standard for the Inspection, Testing, and 
Maintenance of Water-Based Fire Protection Systems with  
NFPA 25-2008, Standard for the Inspection, Testing, and Main-
tenance of Water-Based Fire Protection Systems; (xi) NFPA 
96-2001, Standard for Ventilation Control and Fire Protection 
of Commercial Cooking Operations with NFPA 96-2008, Stan-
dard for Ventilation Control and Fire Protection of Commercial 
Cooking Operations; and (xii) NFPA 2001-2004, Standard on 
Clean Agent Fire Extinguishing Systems with NFPA 2001-2008, 
Standard on Clean Agent Fire Extinguishing Systems. 

The updated fire extinguisher standards make the following 
changes from the currently adopted standards. NFPA 10-2010, 
Standard for Portable Fire Extinguishers, expands the list of 
obsolete fire extinguishers to be removed from service; and 
now includes pressurized water fire extinguishers manufactured 
prior to 1971, any extinguisher that needs to be inverted to 
operate, any stored pressure extinguisher manufactured prior 
to 1955, any extinguishers with 4B, 6B, 8B, 12B, and 16B fire 
ratings, and stored-pressure water extinguishers with fiberglass 
shells (pre-1976). The updated standard requires that dry 
chemical stored-pressure extinguishers manufactured prior to 
October 1984 shall be removed from service at the next six year 
maintenance interval or the next hydro test, whichever comes 
first, and establishes new intervals for the internal examination 
of certain extinguishers. NFPA 11-2010, Standard for Low-, 
Medium-, and High-Expansion Foam and Combined Agent 
Systems incorporates requirements previously found in NFPA 
11A, Standard for Medium- and High-Expansion Foam and 
adds a new chapter to address compressed air foam systems. 
The updated standard revises some chapters to accommodate 
the incorporation of medium- and high-expansion foam systems 
previously regulated by NFPA 11A. Updated NFPA 12-2008, 
Standard on Carbon Dioxide Extinguishing Systems is revised 
to add an emphasis on safety and match current NFPA stan-
dard formatting. The updated standard includes requirements 
relating to updated warning signs, evacuation procedures, and 
provisions prohibiting the use of total flooding systems in most 
normally occupied areas. NFPA 12A-2009, Standard on Halon 
1301 Fire Extinguishing Systems, is revised to address testing 
and recharging of Halon 1301 cylinders and amends portions to 
conform to current standards of regulatory bodies such as the 
United States Department of Transportation. NFPA 15-2007, 
Standard for Water Spray Fixed Systems for Fire Protection, 
incorporates welding requirements for pipe and fittings and 
coordinating requirements for fire department connections with 

NFPA 13, Standard for the Installation of Sprinkler Systems 
2010 Edition. NFPA 16-2007, Standard for the Installation 
of Foam-Water Sprinkler and Foam-Water Spray Systems, is 
revised to coordinate definitions and requirements for fire de-
partment connections and underground pipe with those of other 
NFPA standards. The updated standard also adds more specific 
proportioning system testing methods. NFPA 17-2009, Standard 
for Dry Chemical Extinguishing Systems, updates requirements 
for installing and servicing technicians, and requires that techni-
cians have a certification document. NFPA 17A-2009, Standard 
for Wet Chemical Extinguishing Systems, provides clarification 
on inspection, service, and maintenance requirements and 
updated requirements for servicing personnel; makes changes 
regarding the necessary replacement and tagging procedure for 
parts discovered to be defective during system maintenance, 
and the subsequent notification process upon repair; and 
requires system flushing after any system actuation. NFPA 
18-2006, Standard on Wetting Agents, clarifies the definition 
of wetting agents and their use on specific types of fires. The 
updated standard specifies specific packaging requirements 
and inspection, testing, and maintenance requirements for 
systems using wetting agents. NFPA 25-2008, Standard for 
the Inspection, Testing, and Maintenance of Water-Based Fire 
Protection Systems, refines testing frequencies for water flow 
alarm devices; clarifies the requirements regarding the servicing 
of water mist systems and the test methods for microbiologically 
influenced corrosion. The updated standard makes additional 
clarifications regarding the evaluation of annual pump test data. 
NFPA 96-2008, Standard for Ventilation Control and Fire Pro-
tection of Commercial Cooking Operations, adds requirements 
for downdraft appliance ventilation and clarifies requirements 
for cleaning and maintaining exhaust systems and diagrams 
detailing new arrangements for hoods with integrated supply 
air. The updated standard also provides clarification of the 
requirements for field-applied and factory-built grease duct 
enclosures and recognizes new technologies for venting, such 
as ultraviolet hoods and ventilating ceilings. NFPA 2001-2008, 
Standard on Clean Agent Fire Extinguishing Systems, has been 
revised to specify requirements for local application systems 
and to specify protective standards relating to clean agent 
systems. The updated standard includes details on pressures 
and pressure reliefs and discharges. 

Fire Alarm Standards 

The amendments to §34.607 update numerous NFPA minimum 
standards relating to fire alarm, fire detection, or supervisory 
services or systems. Requiring recent safety standards relating 
to fire alarm and fire detection devices is necessary to protect 
the health and  safety  of  the public.  The amendments  make  the  
following replacements: (i) NFPA 11-2002, Standard for Low-Ex-
pansion Foam and NFPA 11A-1999, Standard for Medium-
and High-Expansion Foam Systems with NFPA 11-2005, Stan-
dard for Low-, Medium-, and High-Expansion Foam; (ii) NFPA 
12-2000, Standard on Carbon Dioxide Extinguishing Systems 
with NFPA 12-2008, Standard on Carbon Dioxide Extinguishing 
Systems; (iii) NFPA 12A-2004, Standard on Halon 1301 Fire 
Extinguishing Systems with NFPA 12A-2009, Standard on 
Halon 1301 Fire Extinguishing Systems; (iv) NFPA 13-2002, 
Standard for the Installation of Sprinkler Systems with NFPA 
13-2007, Standard for the Installation of Sprinkler Systems; 
(v) NFPA 13D-2002, Standard for the Installation of Sprinkler 
Systems in One- and Two-Family Dwellings and Manufactured 
Homes with NFPA 13D-2007, Standard for the Installation 
of Sprinkler Systems in One- and Two-Family Dwellings and 
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Manufactured Homes; (vi) NFPA 13R-2002, Standard for the 
Installation of Sprinkler Systems in Residential Occupancies up 
to and Including Four Stories in Height with NFPA 13R-2007, 
Standard for the Installation of Sprinkler Systems in Residen-
tial Occupancies up to and Including Four Stories in Height; 
(vii) NFPA 15-2001, Standard for Water Spray Fixed Systems 
for Fire Protection with NFPA 15-2007,  Standard for  Water  
Spray Fixed Systems for Fire Protection; (viii) NFPA 16-2003, 
Standard for the Installation of Foam-Water Sprinkler and 
Foam-Water Spray Systems with NFPA 16-2007, Standard 
for the Installation of Foam-Water Sprinkler and Foam-Water 
Spray Systems; (ix) NFPA 17-2002, Standard for Dry Chemical 
Extinguishing Systems with NFPA 17-2009, Standard for Dry 
Chemical Extinguishing Systems; (x) NFPA 17A-2002, Standard 
for Wet Chemical Extinguishing Systems with NFPA 17A-2009, 
Standard for Wet Chemical Extinguishing Systems; (xi) NFPA 
25-2002, Standard for the Inspection, Testing and Mainte-
nance of Water-Based Fire Protection Systems with NFPA 
25-2008, Standard for the Inspection, Testing and Maintenance 
of Water-Based Fire Protection Systems; (xii) NFPA 70-2005, 
National Electrical Code with NFPA 70-2008, National Electrical 
Code; (xiii) NFPA 72-2002, National Fire Alarm Code with NFPA 
72-2007, National Fire Alarm Code; (xiv) NFPA 90A-2002, 
Standard for the Installation of Air Conditioning and Ventilating 
Systems with NFPA 90A-2009, Standard for the Installation of 
Air Conditioning and Ventilating Systems; (xv) NFPA 101-2003, 
Code for Safety to Life from Fire in Buildings and Structures (Life 
Safety Code) with NFPA 101-2009, Life Safety Code; and (xvi) 
NFPA 2001-2004, Standard on Clean Agent Fire Extinguisher 
Systems, with NFPA 2001-2008, Standard on Clean Agent Fire 
Extinguisher Systems. The amendments to §34.607(b) delete 
the following Codes as acceptable alternative model code sets: 
(i) the Uniform Building Code-1991 and later editions, and 
the Uniform Fire Code-1991 and later editions; (ii) the SBCCI 
Building Code-1991 and later editions, and; (iii) the SBCCI 
Fire Code-1991 and later editions; and the BOCA Building 
Code-1991 and later editions, and the BOCA Fire Code-1991 
and later editions. The deletion of these codes is neces-
sary because they are superseded by the Local Government 
Code §214.212 and §214.216. The Local Government Code 
§214.212 specifies that the International Residential Code, as it 
existed on May 1, 2001, is adopted as the municipal residential 
building code in Texas. The Local Government Code §214.216 
specifies that the International Building Code, as it existed on 
May 1, 2003, is adopted as the municipal commercial building 
code in Texas. Due to the deletion of existing paragraphs (1) -
(3), paragraphs (4) - (6) are redesignated as paragraphs (1) -
(3). The amendments to §34.607(b)(3) also update the NFPA 
Building Construction and Safety Code 2003 with the NFPA 
Building Construction and Safety Code 2009 and replaces the 
NFPA 1 Uniform  Fire Code 2003 with the  NFPA  1 Uniform  Fire  
Code 2009. 

The specific changes made by the following standards updated 
in the fire alarm subchapter are described in detail in the portion 
of this order specifying the updated fire extinguisher standards: 
NFPA 11-2010, Standard for Low-, Medium-, and High-Ex-
pansion Foam and Combined Agent Systems; NFPA 12-2008, 
Standard on Carbon Dioxide Extinguishing Systems; NFPA 
12A-2009, Standard on Halon 1301 Fire Extinguishing Systems; 
NFPA 15-2007, Standard for Water Spray Fixed Systems for 
Fire Protection; NFPA 16-2007, Standard for the Installation of 
Foam-Water Sprinkler and Foam-Water Spray Systems; NFPA 
17-2009, Standard for Dry Chemical Extinguishing Systems; 
NFPA 17A-2009, Standard for Wet Chemical Extinguishing 

Systems; NFPA 25-2008, Standard for the Inspection, Testing 
and Maintenance of Water-Based Fire Protection Systems; and 
NFPA 2001-2008, Standard on Clean Agent Fire Extinguisher 
Systems. Changes made by updated standards in the fire alarm 
subchapter that are not updated and described in the fire extin-
guisher subchapter are as follows. NFPA 13-2007, Standard for 
the Installation of Sprinkler Systems, added definitions relating 
to private water supply terms; clarified the requirements of Ordi-
nary Hazard Group 1 and Group 2 Occupancies where storage 
is present; revised requirements relating to trapeze hangers 
and bracing criteria; re-organized the requirements relating to 
storage according to storage size, type, material, and commod-
ity; specifies new requirements for listed expansion chambers; 
clarifies ceiling pocket rules; and clarifies the formulas used 
in calculating large antifreeze systems. NFPA 13D-2007, 
Standard for the Installation of Sprinkler Systems in One- and 
Two-Family Dwellings and Manufactured Homes, includes new 
spacing and obstruction rules addressing sloped ceilings, ceiling 
pockets, ceiling fans, and kitchen cabinets; specifies installa-
tion, design, and acceptance requirements for pumps; clarifies 
the acceptability of insulation as a method of freeze protection 
and the acceptability of wells as a water source; specifies new 
requirements for listed dry pipe or preaction residential sprinkler 
systems, as well as clarified requirements for multipurpose 
combined and networked sprinkler systems; and adopts specific 
obstruction rules for residential sprinklers. NFPA 13R-2007, 
Standard for the Installation of Sprinkler Systems in Residen-
tial Occupancies up to and Including Four Stories in Height; 
includes spacing and obstruction rules addressing sloped ceil-
ings, ceiling pockets, ceiling fans, and kitchen cabinets; clarifies 
the requirements for utilizing quick-response sprinklers within 
NFPA 13R regulations; adds new requirements addressing 
architectural features within dwelling units; and clarifies the 
requirements covering closets, including obstructions within 
closets and protection of mechanical closets. NFPA 70-2008, 
National Electrical Code, NFPA 70-2008, National Electrical 
Code, requires that fire alarm system conductors use raceways 
or cable trays that contain electrical conductors with only elec-
trical services; allows cable ties as a supporting means; adds 
requirements for certain power sources to be supplied by an 
individual branch circuit; and specifies requirements for certain 
conductors and cables. NFPA 72-2007, National Fire Alarm 
Code, addresses mass notification systems; revises sections 
addressing protection of fire alarm control units, personnel qual-
ification, heat detector response time, smoke detector spacing, 
smoke detection in ducts, detectors that use multiple sensing 
inputs, video image smoke and flame detection, synchroniza-
tion of visible notification appliances, exit marking audible 
notification appliances, tactile notification appliances, different 
types of protected premises fire alarm system, and in-building 
enhancement systems for firefighter radio communications. The 
updated standard also includes changes to the requirements 
for smoke alarms in residential applications, revisions to require 
additional smoke alarms for larger dwelling units, and revisions 
to allow voice messages to be included as a part of the smoke 
alarm notification signal. The updated standard also revises the 
Record of Completion Form and provides examples of filled-out 
forms. NFPA 90A-2009, Standard for the Installation of Air 
Conditioning and Ventilating Systems, recognizes new criteria 
in the types, quantities, and permitted use of various materials 
in plenum spaces. The updated standard specifies required 
material such as plenum cable, the type of cable, and the test 
protocols to determine the fire and smoke characteristics of the 
cable and wiring components. NFPA 101-2009, the Life Safety 
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Code, makes the following changes: (i) (add one space) new 
provisions relating to air traffic control towers, electrically con-
trolled egress doors, certain horizontal sliding doors, elevator 
lobby access door locking, door inspection and maintenance, 
emergency evacuations and escape devices and systems, 
the placement and usage of alcohol-based hand sanitizer in  
educational and day care settings, and door locking in settings 
where occupants need specialized protection; (ii) standardizes 
the usage of certain technical terms, including stories in height, 
finished ground level, grade plane, basement, and level of exit 
discharge; (iii) revises the situations in which public address 
systems are acceptable for occupant alarm notification; and 
(iv) amends provisions relating to fire curtains, patient sleeping 
room windows in health care settings, and sprinkler require-
ments in high-rise health care settings. Obsolete building 
codes are also deleted to conform with the Local Government 
Code §214.212 and §214.216. The Local Government Code 
§214.212(a) specifies that to protect the public health, safety, 
and welfare, the International Residential Code, as it existed 
on May 1, 2001, is adopted as a municipal residential building 
code in this state. The Local Government Code §214.212(b) 
specifies that the International Residential Code applies to all 
construction, alteration, remodeling, enlargement, and repair of 
residential structures in a municipality. The Local Government 
Code §214.216 specifies that to protect the public health, safety, 
and welfare, the International Building Code, as it existed on 
May 1, 2003, is adopted as a municipal commercial building 
code in this state. The updated standards remove as acceptable 
building codes (1) the Uniform Building Code-1991 and later 
editions, and the Uniform Fire Code-1991 and later editions; (2) 
the Southern Building Code Congress International (SBCCI) 
Building Code-1991 and later editions; and (3) the Building 
Officials Code Administrators Building Code-1991 and later 
editions, and the BOCA Fire Code-1991 and later editions. 

Fire Sprinkler Standards 

Amended §34.707 updates numerous NFPA minimum stan-
dards relating to fire sprinklers and related fire safety issues. 
Requiring updated safety standards relating to fire sprinklers 
and related fire safety issues is necessary to protect the health 
and safety of the public. Amended §34.707 makes the following 
replacements: (i) NFPA 13-2002, Standard for the Installation 
of Sprinkler Systems with NFPA 13-2010, Standard for the 
Installation of Sprinkler Systems; (ii) NFPA 25-1998, Standard 
for the Inspection, Testing and Maintenance of Water-Based 
Fire Protection Systems with NFPA 25-2008, Standard for 
the Inspection, Testing and Maintenance of Water-Based Fire 
Protection Systems; (iii) NFPA 13D-2002, Standard for the 
Installation of Sprinkler Systems in One- and Two-Family 
Dwellings and Manufactured Homes with NFPA 13D-2010, 
Standard for the Installation of Sprinkler Systems in One- and 
Two-Family Dwellings and Manufactured Homes; (iv) NFPA 
13R-2002, Standard for the Installation of Sprinkler Systems 
in Residential Occupancies up to and Including Four Stories 
in Height with NFPA 13R-2010, Standard for the Installation 
of Sprinkler Systems in Residential Occupancies up to and 
Including Four Stories in Height; (v) NFPA 14-2000, Standard 
for the Installation of Standpipe, Private Hydrant and Hose 
Systems with NFPA 14-2010, Standard for the Installation 
of Standpipe, Private Hydrant and Hose Systems; (vi) NFPA 
15-2001, Standard for Water Spray Fixed Systems for Fire 
Protection with NFPA 15-2007, Standard for Water Spray Fixed 
Systems for Fire Protection; (vii) NFPA 16-1999, Standard for 
the Installation of Foam-Water Sprinkler and Foam-Water Spray 

Systems with NFPA 16-2007, Standard for the Installation 
of Foam-Water Sprinkler and Foam-Water Spray Systems; 
(viii) NFPA 20-1999, Standard for the Installation of Stationary 
Pumps for Fire Protection with NFPA 20-2008, Standard for the 
Installation of Stationary Pumps for Fire Protection; (ix) NFPA 
22-1998, Standard for Water Tanks for Private Fire Protection 
with NFPA 22-2008, Standard for Water Tanks for Private Fire 
Protection; (x) NFPA 24-2002, Standard for the installation of 
Private Fire Service Mains and Their Appurtenances with NFPA 
24-2010, Standard for the Installation of Private Fire Service 
Mains and Their Appurtenances; (xi) NFPA 30-2000, Flammable 
and Combustible Liquids Code with NFPA 30-2008, Flammable 
and Combustible Liquids Code; (xii) NFPA 30B-2002, Code for 
the Manufacture and Storage of Aerosol Products with NFPA 
30B-2011, Code for the Manufacture and Storage of Aerosol 
Products; (xiii) NFPA 307-2000, Standard for the Construction 
and Fire Protection of Marine Terminals, Piers, and Wharves 
with NFPA 307-2011, Standard for the Construction and Fire 
Protection of Marine Terminals, Piers, and Wharves; (xiv) 
NFPA 214-2000, Standard on Water-Cooling Towers with NFPA 
214-2005, Standard on Water-Cooling Towers; and (xv) NFPA 
409-2001, Standard on Aircraft Hangars with NFPA 409-2004, 
Standard on Aircraft Hangars. 

The specific changes made by the following standards updated 
in the fire sprinkler subchapter are described in the portion of this 
order specifying the updated fire extinguisher standards: NFPA 
15-2007, Standard for Water Spray Fixed Systems for Fire Pro-
tection; NFPA 16-2007, Standard for the Installation of Foam-
Water Sprinkler and Foam-Water Spray Systems; and NFPA 
25-2008, Standard for the Inspection, Testing and Maintenance 
of Water-Based Fire Protection Systems. The specific changes 
made by the following standards updated in the fire sprinkler 
subchapter are described in the portion of this order specifying 
the updated fire alarm standards: NFPA 13-2007, Standard for 
the Installation of Sprinkler Systems; NFPA 13D-2007, Standard 
for the Installation of Sprinkler Systems in One- and Two-Fam-
ily Dwellings and Manufactured Homes; and NFPA 13R-2007, 
Standard for the Installation of Sprinkler Systems in Residen-
tial Occupancies up to and Including Four Stories in Height. The 
changes made by the standards updated in the fire sprinkler sub-
chapter not updated and described in either the fire extinguisher 
subchapter are as follows. NFPA 14-2010, Standard for the In-
stallation of Standpipe, Private Hydrant and Hose Systems, in-
cludes guidance on the use of pressure-regulating devices and 
roof outlets for standpipe systems; permits express mains sup-
plying higher zone standpipes to be designed with pressures in 
excess of 350 psi; revises the requirements for standpipe sys-
tem zones; deletes the requirements for pipe schedule design 
requires all standpipe systems to be hydraulically calculated; 
deletes the requirement to balance hydraulic junction points; and 
adds new requirements to address standpipe systems risers that 
terminate at different  floor levels. NFPA 20-2008, Standard for 
the Installation of Stationary Pumps for Fire Protection, updates 
the standard to conform with the latest edition of the Manual 
of Style for NFPA Technical Committee Documents; adds pro-
visions addressing the use of fire pump drivers using variable 
speed pressure limiting control; adds acceptance test criteria 
for replacement of critical path components of a fire pump in-
stallation; refines requirements for variable speed drives were 
refined; adds requirements for break tanks and component re-
placement testing tables; and adds requirements on fire pumps 
for high-rise buildings and for pumps arranged in series. NFPA 
22-2008, Standard for Water Tanks for Private Fire Protection; 
addresses the use of fiberglass-reinforced plastic tanks and con-
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solidates the requirements relating to acceptance test require-
ments into a single new chapter. NFPA 24-2010, Standard for 
the Installation of Private Fire Service Mains and Their Appurte-
nances, establishes leakage test criteria; updates requirements 
for thrust blocks and restrained joints; and adds additional spec-
ifications for recommended practice for fire flow testing and for 
hydrant marking; revises provisions for location and identifica-
tion of fire department connections, valves controlling water sup-
ply, and protection of fire. NFPA 30-2008, Flammable and Com-
bustible Liquids Code makes changes in separation distance re-
quirements for protected aboveground tanks and tanks in vaults; 
adds requirements for shop-fabricated aboveground tanks with 
abnormally long vertical piping for fill or vent lines; adds maxi-
mum allowable storage container sizes; adds fire protection de-
sign criteria for unsaturated polyester resins; adds fire protection 
design criteria using high-expansion foam systems for protection 
of liquids in 1-gallon plastic containers; revises spacing require-
ments and construction requirements for process buildings; adds 
requirements for insulated piping for recirculating heat transfer 
systems; prohibits permanent interconnections between fire wa-
ter systems and process water systems; adds new corrosion pro-
tection requirements for nonmetallic tanks; clarifies the require-
ments for construction of vaults; adds requirements for fire-resis-
tant tanks; revises the maximum capacity for secondary contain-
ment-type tanks storing certain liquids; adds requirements for 
periodic testing, maintenance, inspection, and repair of above-
ground storage tanks have been added; revises overfill preven-
tion requirements so that they apply to all tanks larger than 1320 
gallons of capacity; adds requirements for marine piping sys-
tems; and expands the fire protection design criteria for inside 
storage areas to include additional varieties of containers and 
cartons. NFPA 30B-2011, Code for the Manufacture and Storage 
of Aerosol Products, clarifies the requirements for aisle widths in 
storage facilities and revises the definition of aerosol container 
to allow the use of certain plastic aerosol containers. NFPA 307-
2011, Standard for the Construction and Fire Protection of Ma-
rine Terminals, Piers, and Wharves, has been revised in accor-
dance with the Manual of Style for NFPA Technical Committee 
Documents; amends fire protection requirements for certain ma-
rine terminal buildings; revises the definition for hazardous ma-
terials; adds requirements for wood and unprotected substruc-
tures, and piles and stiffening members of piers and wharves; 
and permits the use of corrosion-resistant types of pipes, fitting, 
hangers, or listed protective corrosion-resistant coatings on fixed 
extinguishing system components that are subject to corrosion 
in a marine environment. NFPA 214-2005, Standard on Wa-
ter-Cooling Towers, adds requirements for pilot line detectors. 
NFPA 409-2004, adds requirements for paint hangars. 

Other Necessary Changes. 

This order makes other necessary changes to improve the 
clarity and consistency of the sections. An amendment to 
§34.605 replaces a reference to "provisions of the statutes" with 
a reference to "the Insurance Code Chapter 6002." An amend-
ment to §34.606(9) replaces the phrase "A person" with the 
phrase "An individual." An amendment to §34.606(13) deletes 
the phrase "As used in the Texas Insurance Code, Article 5.43-2 
§9(c), means a" before the definition of local authority having 
jurisdiction. The word "Texas" preceding the phrase "Insurance 
Code" is deleted from amended §34.607(a). The title to §34.611 
is changed from "Licenses" to "Licenses and Approvals" to 
reflect the revised content of that section. The title to amended 
§34.611(b) is changed from "Pocket license" to "Pocket License 
and Approval" for the same reason. The title to amended 

§34.611(c) is changed from "Duplicate license" to "Duplicate 
License" and the title to redesignated §34.611(d) is changed 
from "Revised licenses" to "Licensee Responsibilities Relating 
to Revised Licenses" to reflect the content of that section. The 
title to §34.612 is changed from "Alteration of Certificates or 
Licenses" to "Alteration of Certificates, Licenses, or Approvals" 
to reflect the addition of approvals. The text of §34.612 is also 
amended to include the category of approvals. The title to 
§34.613(a) is changed from "Certificates of registration" to "Ap-
provals and Certificates of Registration." Section 34.613(a)(5) 
is amended to change "Insurance required." to "Insurance is 
required as follows:". The phrase "these sections" is replaced 
with the phrase "this subchapter" in §34.613(a)(5)(A). Section 
§34.613(a)(7) is amended to add a sentence specifying that 
a fire alarm licensee serving in a monitoring capacity for a 
firm applying for a certificate of registration may not serve in 
that capacity for a registered firm other than the firm applying 
for the certificate of registration. Section 34.613(a)(7) is also 
amended to add the phrase "as adopted in §34.607 of this 
subchapter (relating to Adopted Standards)" after a reference 
to the NFPA 72. The title to §34.613(b) is changed from "Fire 
alarm licenses" to "Fire Alarm Licenses" and the title to redes-
ignated §34.613(d) is changed from "Renewal applications." 
to "Renewal Applications." for consistency. An amendment to 
redesignated §34.613(d)(1) adds instructor and training school 
approvals to the list of potential renewal application categories. 
An amendment to redesignated §34.613(e) replaces the title 
"Complete applications." with "Complete Applications.", adds 
instructor and training school approvals to the list of complete 
applications required, and replaces a reference to the "depart-
ment" with a reference to the "State Fire Marshal’s Office." 
An amendment to the title of §34.616(a) changes "Residential 
alarms (single station)." to "Residential Alarms (Single Station)." 
An amendment to the title of §34.616(b) changes "Fire detection 
and fire alarm devices or systems other than residential single 
station" to "Fire Detection and Fire Alarm Devices or Sys-
tems Other than Residential Single Station." Amendments to 
§§34.616(b)(1) and (2) add the category of residential fire alarm 
technicians to the listing of licensees subject to those sections 
and specify that all supervised work must be overseen by a 
licensee with the appropriate licensure for the work overseen. 
An amendment to §34.616(b)(1) specifies that the installation 
of all fire detection and alarm devices must be performed by or 
under the direct on-site supervision of an appropriate licensee 
for the work performed. The requirement that the supervision 
be "on-site" was added for consistency with the Insurance Code 
§6002.154(d-1) which requires that supervision be "on-site." 
Amendments to §34.616(b)(4) add the phrase "planning and" 
before the word "installation" to clarify  that  the planning of  fire 
alarm devices must be completed in accordance with the mini-
mum standards adopted in §34.607, and change the reference 
"§34.607 of this title" to "§34.607 of this chapter." The title 
to §34.616(c) is changed from "Monitoring requirements." to 
"Monitoring Requirements." for consistency. The requirements 
relating to monitoring services and registered firms in amended 
§34.616(c)(2)(A) are changed to reflect that the registration 
must occur under the Insurance Code Chapter 6002. Amended 
§34.625(a) adds the word "the" before the phrase "Insurance 
Code" and amended §34.625(c) adds the word "the" before 
the phrase "Government Code." An amendment to §34.810(e) 
requires that licensees submit written notification within 14 
days of a change in the licensee’s name, business location, 
residence, or mailing address. This change is necessary so 
that the SFMO may be informed in a timely manner of changes 
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relating to licensees and is consistent with the other licensee 
notice requirements under Chapter 34. 

Subchapter E, Fire Extinguisher and Installation 

Amendments to §34.507 update minimum safety standards 
adopted pursuant to the Texas Insurance Code §6001.052. 
The amendments update numerous National Fire Protection 
Association (NFPA) minimum standards relating to fire extin-
guisher systems. The following replacements are made: (i) 
NFPA 10-2002, Standard for Portable Fire Extinguishers and its 
specified exceptions, with NFPA 10-2010, Standard for Portable 
Fire Extinguishers; (ii) NFPA 11-2002, Standard for Low-Ex-
pansion Foam and Combined Agent Systems, and NFPA 
11A-1999, Standard for Medium- and High-Expansion Foam 
Systems, with NFPA 11-2010, Standard for Low-, Medium-, 
and High-Expansion Foam and Combined Agent Systems; (iii) 
NFPA 12-2000, Standard on Carbon Dioxide Extinguishing 
Systems with NFPA 12-2008, Standard on Carbon Dioxide 
Extinguishing Systems; (iv) NFPA 12A-2004, Standard on 
Halon 1301 Fire Extinguishing Systems with NFPA 12A-2009, 
Standard on Halon 1301 Fire Extinguishing Systems; (v) NFPA 
15-2001, Standard for Water Spray Fixed Systems for Fire 
Protection with NFPA 15-2007, Standard for Water Spray Fixed 
Systems for Fire Protection; (vi) NFPA 16-2003, Standard for 
the Installation of Foam-Water Sprinkler and Foam-Water Spray 
Systems with NFPA 16-2007, Standard for the Installation of 
Foam-Water Sprinkler and Foam-Water Spray Systems; (vii) 
NFPA 17-2002, Standard for Dry Chemical Extinguishing Sys-
tems and its specified exceptions with NFPA 27-2009, Standard 
for Dry Chemical Extinguishing Systems; (viii) NFPA 17A-2002, 
Standard for Wet Chemical Extinguishing Systems and its 
specified exceptions with NFPA 17A-2009, Standard for Wet 
Chemical Extinguishing Systems; (ix) NFPA 18-1995, Standard 
on Wetting Agents with NFPA 18-2006, Standard on Wetting 
Agents; (x) NFPA 25-2002, Standard for the Inspection, Testing, 
and Maintenance of Water-Based Fire Protection Systems with 
NFPA 25-2008, Standard for the Inspection, Testing, and Main-
tenance of Water-Based Fire Protection Systems; (xi) NFPA 
96-2001, Standard for Ventilation Control and Fire Protection 
of Commercial Cooking Operations with NFPA 96-2008 and 
its specified exceptions, Standard for Ventilation Control and 
Fire Protection of Commercial Cooking Operations; and (xii) 
NFPA 2001-2004, Standard on Clean Agent Fire Extinguishing 
Systems with NFPA 2001-2008, Standard on Clean Agent Fire 
Extinguishing Systems. 

New language added to §34.510(g) specifies the initial fees and 
expiration date for an extinguisher branch office certificate of reg-
istration. The subsection specifies that the initial fee for a branch 
office certificate of registration is $100 and is not prorated. The 
amended subsection also specifies that branch office certificates 
of registration expire and renew on the same date as the cer-
tificate of registration for the registered firm’s main office. The 
amendment also deletes the requirement that each certificate 
shall be posted conspicuously for public view at the business lo-
cation. 

New §34.510(m) specifies the procedure for the initial alignment 
of the expiration and renewal dates of existing extinguisher 
branch offices. The subsection specifies that for branch offices 
in existence as of the effective date of this rule, branch office 
certificates of registration shall expire and renew on the same 
date as the certificate of registration issued to the main office for 
that firm. The subsection specifies that all fees associated with 

the initial alignment of expiration and renewal dates for branch 
office certificates of registration shall be prorated accordingly. 

An amendment to §34.515(a) sets out the fee payment proce-
dure for fire extinguisher licensees and specifies that except for 
fees that must be paid to testing authorities, all fees payable 
shall be submitted by check or money order made payable to 
the Texas Department of Insurance or the State Fire Marshal’s 
Office, or if the license is renewable over the internet, where the 
renewal application is to be submitted under the Texas OnLine 
Project, in which case fees shall be submitted as directed by 
the Texas OnLine Authority. The new language in the subsec-
tion specifies that should the Department authorize other online 
or electronic original applications or other transactions, persons 
shall submit fees with the transaction as directed by the Depart-
ment or the Texas OnLine Authority. Another amendment to 
§34.515(a) eliminates cash as an acceptable payment method. 
An amendment deletes the language in §34.515(b) relating to 
fee payment procedure and redesignates the remaining subsec-
tions. Amendments to redesignated §34.515(b)(1)(C) and (D) 
specify the new late fee structure for branch offices and provides 
that the renewal late fee for certificates of registration expired 1 
day to 90 days is $225 plus $50 for each branch office operated 
by the registered firm and that the renewal late fee for certifi-
cates of registration expired from 91 days to two years is $450 
plus $100 for each branch officer operated by the registered firm. 
Existing subparagraphs (G) and (H) are deleted because these 
provisions are incorporated in amendments to subparagraphs 
(C) and (D). 

Subchapter F. Fire Alarm Rules  

Amendments to §34.601 replace  the word "chapter" with "sub-
chapter;" add the word "the" before the phrase "Insurance Code;" 
and replace a reference to the Insurance Code Article 5.43-2 with 
a reference to the Insurance Code Chapter 6002. 

An amendment to §34.602 replaces the word "chapter" with the 
word "subchapter." 

An amendment to §34.603 replaces the word "chapter" with the 
word "subchapter." 

Amendments to §34.604 replace a reference to the Insurance 
Code Article 5.43-2 §3 with a reference to the Insurance Code 
§6002.155 and replace the word "chapter" with the word "sub-
chapter." 

An amendment to §34.605 replaces the phrase "provisions of the 
statutes" with the phrase "the Insurance Code Chapter 6002." 
The amendments replace the word "chapter" with the word "sub-
chapter" and the phrase "Office of the State Fire Marshal" with 
the phrase "State Fire Marshal’s  Office." 

New §34.606(1) adds a definition for approval, which is defined 
as the document issued by the State Fire Marshal’s Office to 
an individual or entity acknowledging that the individual or en-
tity meets the requirements to perform the functions of an ap-
proved instructor or approved training school under the Insur-
ance Code Chapter 6002 and Subchapter F. The remaining para-
graphs in the section are redesignated. New §34.606(7) defines 
designated employee as an individual specified by a registered 
firm as a full-time employee and a licensee under Subchapter F. 
Amendments to §34.606(9) replace the phrase "a person" with 
the phrase "an individual" and replace a reference to the Insur-
ance Code Article 5.43-2 with a reference to the Insurance Code 
§6002.002. New §34.606(12) defines instructor as an individ-
ual approved under the Insurance Code Chapter 6002 and Sub-
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chapter F to provide training in installing, servicing, inspecting, 
and certifying fire alarm or detection systems in single-family or 
two-family residences. An amendment to §34.606(13) amends 
the definition of local authority having jurisdiction to delete the 
phrase "As used in the Texas Insurance Code, Article 5.43-2, 
§9(c), means a." An amendment to §34.606(14) replaces a ref-
erence to the Insurance Code Article 5.43-2 with a reference to 
the Insurance Code Chapter 6002. New §34.606(22) defines 
training school as an entity that is approved under the Insurance 
Code Chapter 6002 and Subchapter F to provide approved train-
ing in installing, certifying, inspecting, and servicing fire alarm or 
detection systems in single-family or two-family residences by 
approved instructors for the purpose of meeting the training re-
quirements of an applicant for a residential fire alarm technician 
license issued under the applicable statutes and the subchapter. 

An amendment to §34.607(a) replaces the word "chapter" with 
the word "subchapter" and replaces a reference to the Insurance 
Code Article 5.43-2 with a reference to the Insurance Code 
Chapter 6002. Another amendment to §34.607(a) deletes the 
word "Texas" before the phrase "Insurance Code" and replaces 
the phrase "state fire marshal’s office" with the phrase "State 
Fire Marshal’s Office." The adopted standards specified in 
§34.607(a)(1) - (17) are updated to reflect current standards. 
Amendments to §34.607(a) replace (i) NFPA 11-2002, Stan-
dards for Low-Expansion Foam and NFPA 11A-1999, Standard 
for Medium- and High-Expansion Foam Systems with NFPA 
11-2005, Standard for Low-, Medium-, and High-Expansion 
Foam; (ii) replace NFPA 12-2000, Standard on Carbon Diox-
ide Extinguishing Systems, with NFPA 12-2008, Standard on 
Carbon Dioxide Extinguishing Systems; (iii) NFPA 12A-2004, 
Standard on Halon 1301 Fire Extinguishing Systems, with NFPA 
12A-2009, Standard on Halon 1301 Fire Extinguishing Systems; 
(iv) NFPA 13-2002, Standard for the Installation of Sprinkler 
Systems, with NFPA 13-2007, Standard for the Installation of 
Sprinkler Systems; (v) NFPA 13D-2002, Standard for the Instal-
lation of Sprinkler Systems in One- and Two-Family Dwelling 
and Manufactured Homes, with NFPA 13D-2007, Standard for 
the Installation of Sprinkler Systems in One- and Two-Family 
Dwelling and Manufactured Homes; (vi) NFPA 13R-2002, 
Standard for the Installation of Sprinkler Systems in Residential 
Occupancies up to and including Four Stories in Height with 
NFPA 13R-2007, Standard for the Installation of Sprinkler 
Systems in Residential Occupancies up to and including Four 
Stories in Height; (vii) NFPA 15-2001, Standard for Water Spray 
Fixed Systems for Fire Protection with NFPA 15-2007, Standard 
for Water Spray Fixed Systems for Fire Protection; (viii) NFPA 
16-2003, Standard for the Installation of Foam-Water Sprinkler 
and Foam Water Spray Systems with NFPA 16-2007, Standard 
for the Installation of Foam-Water Sprinkler and Foam-Water 
Spray Systems; (ix) NFPA 17A-2002, Standard for Dry Chem-
ical Extinguishing Systems with NFPA 17-2009, Standard for 
Dry Chemical Extinguishing Systems; (x) NFPA 17A-2002, 
Standard for Wet Chemical Extinguishing Systems with NFPA 
17A-2009, Standard for Wet Chemical Extinguishing Systems; 
(xi) NFPA 25-2002, Standard for the Inspection, Testing and 
Maintenance of Water-Based Fire Protection Systems with 
NFPA 25-2008, Standard for the Inspection, Testing and Main-
tenance of Water-Based Fire Protection Systems; (xii) NFPA 
70-2005, National Electrical Code with NFPA 70-2008, National 
Electrical Code; (xiii) replace NFPA 72-2002, National Fire 
Alarm Code with NFPA 72-2007, National Fire Alarm Code; (xiv) 
NFPA 90A-2002, Standard for the Installation of Air Conditioning 
and Ventilating Systems with NFPA 90A-2009, Standard for the 
Installation of Air Conditioning and Ventilating Systems; (xv) 

NFPA 101-2003, Life Safety Code with NFPA 101-2009, Life 
Safety Code; (xvi) NFPA 2001-2004, Standard on Clean Agent 
Fire Extinguisher Systems with NFPA 2001-2008, Standard on 
Clean Agent Fire Extinguisher Systems. Section 34.607(b) is 
amended to delete the following alternative acceptable model 
code sets: the Uniform Building Code 1991 and later editions, 
and the Uniform Fire Code 1991 and later editions; the SBCCI 
Building Code 1991 and later editions, and the SBCCI Fire Code 
1991 and later editions; or the BOCA Building Code 1991 and 
later editions, and the BOCA Fire Code 1991 and later editions. 
Section 34.607(b) replaces the NFPA 1 Uniform Fire Code 2003 
with the NFPA 1 Uniform Fire Code 2009. 

An amendment to §34.610(b) deletes the requirement that each 
certificate of registration must be posted conspicuously for public 
view at a registered firm’s business location and adds new lan-
guage specifying that in an application or renewal for a certificate 
of registration, each registered firm must specify one full-time 
employee holding a license under the subchapter as the firm’s 
designated employee. The new subsection also specifies that 
any change in the designated employee under this section must 
be submitted in writing to the State Fire Marshal’s Office within 
14 days of its occurrence, and that an individual may not serve as 
a designated employee for more than one registered firm. New 
§34.610(f) specifies that the initial fee for a branch office certifi-
cate of registration is $150 and is not prorated. The subsection 
also specifies that branch office certificates of registration ex-
pire and renew on the same date as the certificate of registration 
for the registered firm’s main office. Subsections (f) and (g) are 
redesignated as (g) and (h). New §34.610(i) specifies that for 
branch offices in existence as of the effective date of the rule, 
branch officer certificates of registration shall expire and renew 
on the same date as the certificate of registration issued to the 
main office for that firm. The new subsection also specifies that 
all fees associated with the initial alignment of expiration and re-
newal dates for the branch office certificate of registration shall 
be prorated accordingly. 

An amendment to §34.611(a) adds new language which states 
that the licenses specified in §34.611(a)(1) - (8) are issued by 
the State Fire Marshal’s Office in accordance with the Insurance 
Code Chapter 6002 and Subchapter F, and specifies that, as 
required by the Insurance Code Chapter 6002, only licensed 
or approved entities may engage in specific functions. New 
§34.611(a)(3) adds an approval category for instructors, and 
specifies that the approval is for providing training at an ap-
proved training school in installing, certifying, inspecting, and 
servicing fire alarm or detection systems in single-family or 
two-family residences. Paragraphs (3) - (5) are redesignated 
as paragraphs (4) - (6). New §34.611(a)(7) adds a license for 
residential fire alarm technicians and specifies that the license 
is for installing, certifying, inspecting, and servicing, but not 
planning, fire alarm or fire detection devices and systems in 
single-family or two-family residences. New §34.611(a)(8) adds 
an approval for training schools, and specifies that the approval 
is for conducting required training necessary for obtaining a 
residential fire alarm technician license. An amendment to 
§34.611(b) deletes the requirement that wall licenses must 
be posted conspicuously for public view at a registered firm’s 
business location. The remaining subsections are redesignated. 
New §34.611(b)(2) specifies that an instructor must carry their 
approval while providing training in an approved training school 
on the installing, certifying, inspecting and servicing of fire alarm 
or detection systems in single-family or two-family residences. 
Amendments to redesignated §34.611(d) set out licensee 
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responsibilities relating to revised licenses, specifying that a 
change in the licensee’s name, licensee’s mailing address, 
or a new or additional registered firm employee the licensee 
requires a revised license. New §34.611(e) specifies regis-
tered firms’ responsibilities relating to licensees and specifies 
that a registered firm must submit notification of any licensee 
employment, termination, or resignation within 14 days of its 
occurrence. An amendment to §34.611(f) changes the name of 
the subsection from "Restrictions" to "Restrictions on Licensees 
and Registered Firms." New §34.611(g) specifies that approvals 
are not transferable. New §34.611(h) requires that a change 
in the instructor’s name or mailing address requires a revised 
approval. 

An amendment to §34.612 specifies that the alteration of an ap-
proval renders it invalid and may be the basis for disciplinary ac-
tion. Another amendment replaces a reference to the Insurance 
Code Article 5.43-2, §10(b) with a reference to the Insurance 
Code §6002.302. 

Section 34.613(a)(1) is amended to add approvals to the list that 
must be submitted on the forms adopted by reference in §34.630 
of the subchapter and be accompanied by all necessary fees, 
documents, and information. Other amendments replace (i) a 
reference to the Insurance Code  Article 5.43-2 with a reference  
to the Insurance Code Chapter 6002; (ii) the phrase "the sec-
tions of this chapter" with the phrase "this subchapter"; and (iii) 
the phrase "State Fire  Marshal’s office" with the phrase "State 
Fire Marshal’s Office." An amendment to §34.613(a)(2) replaces 
a reference to the Business and Commerce Code Chapter 36 
with a reference  to  the Business and Commerce Code Chap-
ter 71. Another amendment replaces a reference to the Insur-
ance Code Article 5.43-2 with a reference to the Insurance Code 
Chapter 6002. Another amendment replaces the phrase "the 
sections of this chapter" with the phrase "this subchapter." Sec-
tion 34.613(a)(5) replaces the phrase "Insurance required." with 
the phrase "Insurance is required as follows:". The phrase "State 
Fire Marshal’s office" is replaced with the phrase "State Fire Mar-
shal’s Office" in Section 34.613(a)(5)(A) and (B). An amendment 
to §34.613(a)(7) adds a sentence specifying that a fire alarm li-
censee designated by a monitoring company as its employee 
may not serve in a similar capacity for another company. Section 
34.613(a)(7) is also amended to replace the phrase "adopted 
NFPA 72" with the phrase "NFPA 72 as adopted in §34.607 of this 
subchapter (relating to Adopted Standards." New §34.613(b)(7) 
specifies that an applicant for a residential fire alarm technician 
license must provide evidence of the applicant’s successful com-
pletion of the required residential fire alarm technician training 
course from a training school approved by the  State Fire Mar-
shal’s Office. New §34.613(c) specifies the requirements for in-
structor and training school approvals. New §34.613(c)(1) spec-
ifies that an applicant for approval as an instructor must hold a 
current fire alarm planning superintendent’s license issued by 
the State Fire Marshal’s Office; submit a completed Instructor 
Approval Application, Form No. SF247, signed by the applicant, 
that is accompanied by all fees; and furnish written documenta-
tion of a minimum of three years of experience in fire alarm in-
stallation, service, or monitoring of fire alarm systems, unless the 
applicant has held a fire alarm planning superintendent’s license 
for three or more years. New §34.613(c)(2) specifies the require-
ments for training school approvals. New §34.613(c)(2) specifies 
that an applicant for approval of a training school must submit a 
completed Training School Approval Application, Form No. SF 
246, signed by the applicant, the sole proprietor, each partner of 
a partnership,  or by an officer of a corporation or organization as 

applicable; accompanied by a detailed outline of the subjects to 
be taught at the training school and the number and location of 
all training courses to be held within one year following approval 
of the application; and accompanied by all required fees. New 
§34.613(c)(2) also specifies that after review of the application 
for approval for a training school, the State Fire Marshal shall 
approve or deny the application within 60 days following receipt 
of the materials, and requires that a letter of denial shall state the 
specific reasons for the denial and that an applicant that is denied 
approval may reapply at any time within 180 days, in accordance 
with §34.613(e), by submitting a completed application that in-
cludes the changes necessary to address the specific reason  
for denial. Existing subsections (c) and (d) are redesignated as 
subsections (d) and (e). Redesignated §34.613(d) is amended 
to specify that in order to be complete, renewal applications for 
instructor approvals and training school approvals must be sub-
mitted on forms adopted by reference in §34.630 of the subchap-
ter and be accompanied by all necessary fees. The amendment 
replaces a reference to the Insurance Code Article 5.43-2 with a 
reference to the Insurance Code Chapter 6002. An amendment 
to redesignated §34.613(e) specifies that the application form 
for an instructor approval and training school approval must be 
accompanied by the required fee and must, within 180 days of 
receipt by the State Fire Marshal’s Office of the initial application, 
be complete and accompanied by all other required information, 
or a new application must be submitted including all applicable 
fees. Other amendments to §34.613(e) replace a reference to 
"the department" with a reference to "the State Fire Marshal’s 
Office" and replace a reference to the Insurance Code Article 
5.43-2 with a reference to the Insurance Code Chapter 6002. 

The amendments to §34.614 outline the fee payment procedure. 
Section 34.614(a) specifies that except for fees that must be 
paid to testing authorities, all fees payable shall be submitted by 
check or money order made payable to the Texas Department 
of  Insurance or the  State Fire Marshal’s  Office, or if the license 
is renewable over the internet, where the renewal application is 
to be submitted under the Texas OnLine Project, in which case 
fees shall be submitted as directed by the Texas OnLine Author-
ity. The new language in the section specifies that should the De-
partment authorize other online or electronic original applications 
or other transactions, persons shall submit fees with the transac-
tion as directed by the Department or the Texas OnLine Authority. 
Another amendment to §34.614(a) eliminates cash as an accept-
able payment method. Existing text in §34.614(b) is deleted, and 
the text of existing subsection (c) is moved to (b). The remaining 
subsections are redesignated. Redesignated §34.614(c) speci-
fies that the renewal fee for a certificate of registration remains 
valid for two years and is subject to the exceptions specified 
in §34.610(i) (relating to Certificate of Registration) for the ini-
tial alignment of the expiration and renewal dates of existing 
branches. Redesignated §34.614(c) also amends the late fee 
structure to reflect the  alignment of main office and branch cer-
tificate of registration expirations. Section 34.614(c)(1)(C) spec-
ifies that the renewal late fee for expirations of one to 90 days 
is $125 plus $37.50 for each branch office operated by the reg-
istered firm and §34.614(c)(1)(D) that the renewal late fee for 
expirations of 91 days to two years is $500 plus $150 for each 
branch office operated by the registered firm. Existing subpara-
graphs (G) and (H) are deleted because these provisions are in-
corporated in amendments to subparagraphs (C) and (D). New 
§34.614(c)(4) specifies the fee structure for the new residential 
fire alarm technician license. The new fees are as follows: initial 
fee (for one year)--$50; renewal fee (for two years)--$100; re-
newal late fee (expired one day to 90 days)--$12.50; and renewal 
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late fee (expired 91 days to two years)--$50. New §34.614(c)(5) 
specifies the fee structure for the new training school approval. 
The new fees are: initial fee (for one year)--$500; and renewal 
fee (for one year)--$500. New §34.614(c)(6) specifies the fee 
structure for the new instructor approval. The new fees are: ini-
tial fee (for one year)--$50; and renewal fee (for one year)--$50. 
Redesignated §34.614(e) replaces a reference to the Insurance 
Code Article 5.43-2 §5C(c) with a reference to the Insurance 
Code §6002.203(g). 

An amendment to §34.615 replaces a reference to the Insur-
ance Code Article 5.43-2 with a reference to the Insurance Code 
Chapter 6002. 

Amendments to §34.616(a)(1) and (2) replace references to the 
Insurance Code Article 5.43-2, §3(b)(10) with references to the 
Insurance Code §6002.155(10). Amendments to §34.616(a)(2) 
replace a reference to Article 5.43-2 with a reference to the 
Insurance Code Chapter 6002 and replace the word "chapter" 
with the word "subchapter." Amendments to §34.616(b)(1) 
replace a reference to the Insurance Code Article 5.43-2 with 
a reference to the Insurance Code Chapter 6002, and add the 
phrase "on-site" to the requirement that certain work be per-
formed under the direct supervision of a licensee. Amendments 
to §34.616(b)(1) and (2) add residential fire alarm technicians 
among the listed licensees and specify that the licensee super-
vising the work must oversee work permitted by the licensee. 
An amendment to §34.616(b)(2) also specifies that the licensee 
attaching a label must be licensed under the ACR number of 
the primary registered firm. An amendment to §34.616(b)(3) 
replaces the phrase "the licensing requirements of the appropri-
ate Insurance Code, Article 5.43-1 or 5.43-3, must be satisfied" 
with the phrase "the licensing requirements of Insurance Code 
Chapters 6001 and 6003 must be satisfied, as appropriate." An 
amendment to §34.616(b)(4) specifies that the planning and 
installation of fire detection or fire alarm devices or systems, 
including monitoring equipment, must be in accordance with 
standards adopted in §34.607 (relating to Adopted Standards) 
except when the planning and installation complies with a more 
recent edition of an adopted standard or a Tentative Interim 
Amendment published as effective by the NFPA. Amendments 
to amended §34.616(c) add a reference to the Insurance Code 
Chapter 6002 and replace the phrase "licensing requirements 
of Insurance Code Article 5.43-2, so long as" with the phrase 
"licensing requirements of that chapter; and" and also replace 
a reference to the Insurance  Code  Article 5.43-2 §9 with a  
reference to the Insurance Code §6002.251. 

Amendments to §34.625(a) and (c) replace references to the 
Insurance Code Article 5.43-2 with references to the Insurance 
Code Chapter 6002. 

New §34.627 specifies the requirements for instructors and train-
ing schools. New §34.627(a) specifies that all training provided 
by an instructor must be conducted through an approved training 
school and that the instructor must teach the subjects in the out-
line of the training course submitted by the training school and 
approved by the State Fire Marshal’s Office. New §34.627(b) 
specifies training schools must only use instructors who hold 
an approval issued by the State Fire Marshal’s Office to pro-
vide training in installing, certifying, inspecting, and servicing fire 
alarm or detection systems in single-family or two-family resi-
dences. The subsection also specifies that the entity responsible 
for the training school must obtain approval of the outline of each 
residential fire alarm technician training course from the State 
Fire Marshal’s Office before conducting a class. New §34.627(b) 

specifies that the entity responsible for the training school may 
not be a firm registered through the State Fire Marshal’s Office 
or an affiliate of a registered firm. The subsection specifies that 
a training school may not provide training for a residential fire 
alarm technician license without being approved by the State 
Fire Marshal, and that training school approvals are not trans-
ferable and apply only to the entity specified as the responsible 
entity on the application for approval. The subsection specifies 
that the training school may not change the entity responsible 
for the training school without first applying for and receiving a 
new approval. Section 34.627(b) further specifies that the train-
ing school must conduct two or more classes, open to the public, 
within 125 miles of each county in the state that has a popula-
tion in excess of 500,000 people according to the last decennial 
census, within each calendar year from the date the approval 
is issued. New §34.627(c) specifies that any individual or entity 
that provides general training or instruction relating to fire alarm 
or detection systems, but whose training is not specific to fulfill 
a requirement to obtain a license, is not required to have an ap-
proval. 

New §34.628 specifies the requirements for the residential fire 
alarm technician training course. The section specifies that the 
training curriculum for a residential fire alarm technician training 
course shall consist of at least eight hours of instruction on 
installing, servicing, and maintaining single-family and two-fam-
ily residential fire alarm systems as defined by National Fire 
Protection Association Standard No. 72. The section specifies 
that the training curriculum for a residential fire alarm technician 
training course must include the following minimum instruction 
time for the following subjects: (i) one hour of instruction on the 
Insurance Code Chapter 6002 and the Fire Alarm Rules; (ii) 
one hour of instruction pertaining to the equipment, system, and 
other hardware relating to household fire alarms; (iii) one hour of 
instruction on the National Electric Code, NFPA 70; (iv) four and 
one-half hours of total combined instruction on NFPA 72; NFPA 
101, the Life Safety Code; and the International Residential 
Code for One- and Two-Family Dwellings; and (v) one-half hour 
of instruction on the monitoring of household fire alarm systems. 

New §34.630 adopts by reference application and renewal forms 
necessary under the subchapter. New §34.630(a) adopts by 
reference the License Application for Individuals For All Types 
of Fire Alarm Licenses, Form Number SF032, which contains 
instructions for completion of the form and requires information 
to be provided regarding the applicant and the applicant’s 
employer. New §34.630(b) adopts by reference the Renewal 
Application For Fire Alarm Individual License, Form Number 
SF094, which contains instructions for completion of the form; 
information regarding late fees; and requires information to be 
provided regarding the renewing applicant. New §34.630(c) 
adopts by reference the Instructor Approval Application, Form 
Number SF247, which contains instructions for completion of 
the form and requires information to be provided regarding the 
applicant. New §34.630(d) adopts by reference the Renewal 
Application For Instructor Approval, Form Number SF255, 
which contains instructions for completion of the form and re-
quires information to be provided regarding the applicant. New 
§34.630(e) adopts by reference the Training School Approval 
Application, Form Number SF246, which contains instructions 
for completion of the form, provides information regarding 
necessary filing documents pursuant to business entity type, 
and requires information to be provided regarding the applicant 
and course location and schedule. New §34.630(f) adopts by 
reference the Renewal Application for Training School Approval, 
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Form Number SF254, which contains instructions for com-
pletion of the form, provides information regarding necessary 
filing documents pursuant to business entity type, and requires 
information to be provided regarding the applicant and course 
location and schedule. New §34.630(g) adopts by reference the 
Fire Alarm Certificate of Registration Application, Form Number 
SF031, which contains instructions for completion of the form; 
provides information regarding necessary filing documents 
pursuant to business entity type, and requires information to be 
provided regarding the applicant. New §34.630(h) adopts by 
reference the Renewal Application For Fire Alarm Certificate of 
Registration, Form Number SF084, which contains instructions 
for completion of the form and requires information to be pro-
vided regarding the applicant. New §34.630(i) specifies that the 
forms adopted by reference in the new section are available at 
the Department’s website. 

Subchapter G, Fire Sprinkler Rules 

The amendments to §34.707 update minimum safety standards 
adopted pursuant to the Texas Insurance Code §6003.052. The 
amendments update numerous National Fire Protection Associ-
ation (NFPA) minimum standards relating to fire sprinklers and 
related fire safety issues and make the following replacements: 
(i) NFPA 13-2002, Standard for the Installation of Sprinkler 
Systems with NFPA 13-2010, Standard for the Installation of 
Sprinkler Systems; (ii) NFPA 25-1998, Standard for the Inspec-
tion, Testing and Maintenance of Water-Based Fire Protection 
Systems with NFPA 25-2008, Standard for the Inspection, Test-
ing and Maintenance of Water-Based Fire Protection Systems; 
(iii) NFPA 13D-2002, Standard for the Installation of Sprinkler 
Systems in One- and Two-Family Dwellings and Manufactured 
Homes with NFPA 13D-2010, Standard for the Installation 
of Sprinkler Systems in One- and Two-Family Dwellings and 
Manufactured Homes; (iv) NFPA 13R-2002, Standard for the 
Installation of Sprinkler Systems in Residential Occupancies up 
to and Including Four Stories in Height with NFPA 13R-2010, 
Standard for the Installation of Sprinkler Systems in Residential 
Occupancies up to and Including Four Stories in Height; (v) 
NFPA 14-2000, Standard for the Installation of Standpipe, Pri-
vate Hydrant and Hose Systems with NFPA 14-2010, Standard 
for the Installation of Standpipe, Private Hydrant and Hose 
Systems; (vi) NFPA 15-2001, Standard for Water Spray Fixed 
Systems for Fire Protection with NFPA 15-2007, Standard for 
Water Spray Fixed Systems for Fire Protection; (vii) NFPA 
16-1999, Standard for the Installation of Foam-Water Sprinkler 
and Foam-Water Spray Systems with NFPA 16-2007, Standard 
for the Installation of Foam-Water Sprinkler and Foam-Water 
Spray Systems; (viii) NFPA 20-1999, Standard for the Installa-
tion of Stationary Pumps for Fire Protection with NFPA 20-2008, 
Standard for the Installation of Stationary Pumps for Fire Pro-
tection; (ix) NFPA 22-1998, Standard for Water Tanks for Private 
Fire Protection with NFPA 22-2008, Standard for Water Tanks 
for Private Fire Protection; (x) NFPA 24-2002, Standard for 
the installation of Private Fire Service Mains and Their Appur-
tenances with NFPA 24-2010, Standard for the Installation of 
Private Fire Service Mains and Their Appurtenances; (xi) NFPA 
30-2000, Flammable and Combustible Liquids Code with NFPA 
30-2008, Flammable and Combustible Liquids Code; (xii) NFPA 
30B-2002, Code for the Manufacture and Storage of Aerosol 
Products with NFPA 30B-2011, Code for the Manufacture and 
Storage of Aerosol Products; (xiii) NFPA 307-2000, Standard 
for the Construction and Fire Protection of Marine Terminals, 
Piers, and Wharves with NFPA 307-2011, Standard for the 
Construction and Fire Protection of Marine Terminals, Piers, 

and Wharves; (xiv) NFPA 214-2000, Standard on Water-Cool-
ing Towers with NFPA 214-2005, Standard on Water-Cooling 
Towers; and (xv) NFPA 409-2001, Standard on Aircraft Hangars 
with NFPA 409-2004, Standard on Aircraft Hangars. 

The amendment to redesignated §34.711(d) deletes the require-
ment that licenses requiring changes must be surrendered to the 
State Fire Marshal within 14 days of the change requiring the re-
vision. The amendment specifies that the licensee must submit 
written notification of the necessary change within 14 days of the 
change accompanied by the required fee. 

An amendment to §34.714(a) specifies the fee payment pro-
cedure for fire sprinkler licensees. Section 34.714(a) specifies 
that except for fees that must be paid to testing authorities, all 
fees payable shall be submitted by check or money order made 
payable to the Texas Department of Insurance or the State Fire 
Marshal’s Office, or if the license is renewable over the inter-
net, where the renewal application is to be submitted under the 
Texas OnLine Project, in which case fees shall be submitted as 
directed by the Texas OnLine Authority. The new language in the 
subsection specifies that should the Department authorize other 
online or electronic original applications or other transactions, 
persons shall submit fees with the transaction as directed by 
the Department or the Texas OnLine Authority. Another amend-
ment to §34.714(a) eliminates cash as an acceptable payment 
method. The amendment to §34.714(b) deletes language relat-
ing to fee payment procedure. The remaining subsections in the 
section are redesignated. 

Subchapter H, Storage and Sale of Fireworks 

An amendment to §34.808(41) changes the definition of super-
visor to mean a person 18 years or older who is responsible for 
the retail fireworks site during operating hours. 

An amendment to §34.810(e) deletes the requirement that doc-
uments requiring changes must be surrendered to the State Fire 
Marshal within 30 days of the change, with written notification 
of the necessary change and adds language specifying that 
licensees must submit written notification within 14 days of a 
change of a licensee’s name, business location, residence, or 
mailing address. 

An amendment to §34.817(a) changes the age of the supervisor 
that must be on duty during all phases of retail operation from 16 
years of age or older to 18 years of age or older. 

SUMMARY OF COMMENTS AND AGENCY RESPONSE. The 
Department received one comment: 

Comment: A commenter stated that providing for the 2009 edi-
tions of NFPA 5000 as "acceptable alternative model code sets" 
in proposed Subchapter F, §34.607(b)(3) would only create con-
fusion in the regulatory industry, since NFPA 5000 is not recog-
nized by Texas as an acceptable construction code. The com-
menter stated that Chapter 214 of the Local Government Code 
recognizes the International Residential Code (§214.212) and 
the International Building Code (§214.216) as municipal con-
struction codes in the incorporated areas and the extraterritorial 
jurisdiction areas of municipalities; and that Chapter 233 of the 
Local Government Code recognizes the International Residen-
tial Code (§233.153) as the construction code for residential con-
struction in unincorporated areas of a county. The commenter 
requested that the reference to NFPA 5000 be removed. 

Agency Response: The Department concurs with the com-
menter’s request and has deleted the reference to NFPA 5000. 
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NAMES OF THOSE COMMENTING FOR AND AGAINST THE 
SECTION. 

For: None. 

For with changes: Building Officials Association of Texas. 

Against: None. 

SUBCHAPTER E. FIRE EXTINGUISHER AND 
INSTALLATION 
28 TAC §§34.507, 34.510, 34.515 

STATUTORY AUTHORITY. The sections are adopted pursuant 
to the Government Code §417.004 and §417.005; the Occupa-
tions Code §2154.052; and the Insurance Code §§6001.051, 
6001.052, 6001.201, 6002.051, 6002.052, 6002.201, 6003.051, 
6003.052, 6003.054, 6003.201, and 36.001. 

The Government Code §417.004 specifies that the Commis-
sioner of Insurance shall perform the rulemaking functions 
previously performed by the Texas Commission on Fire Protec-
tion. 

The Government Code §417.005 specifies that the Commis-
sioner of Insurance may, after consulting with the State Fire 
Marshal, adopt necessary rules to guide the State Fire Marshal 
in the investigation of arson, fire, and suspected arson and in the 
performance of other duties for the Commissioner of Insurance. 

The Occupations Code §2154.052(b) specifies that the Commis-
sioner shall adopt and the State Fire Marshal shall administer 
rules the Commissioner considers necessary for the protection, 
safety, and preservation of life and property, including rules reg-
ulating: (i) the issuance of licenses and permits to persons en-
gaged in manufacturing, selling, storing, possessing, or trans-
porting fireworks in this state; (ii) the conduct of public fireworks 
displays; and (iii) the safe storage of Fireworks 1.3G and Fire-
works 1.4G. 

The Occupations Code §2154.052(c) specifies that the Commis-
sioner shall adopt rules for applications for licenses and permits. 

The Insurance Code §6001.051(a) specifies that the Department 
shall administer the Insurance Code Chapter 6001. The Insur-
ance Code §6001.051(b) specifies that the Commissioner may 
issue rules the Commissioner considers necessary to adminis-
ter Chapter 6001 through the State Fire Marshal. 

The Insurance Code §6001.052(a) specifies that in adopt-
ing necessary rules, the Commissioner may use recognized 
standards, including standards published by the National Fire 
Protection Association; recognized by federal law or regula-
tion; published by any nationally recognized standards-making 
organization; or contained in the manufacturer’s installation 
manuals. The Insurance Code §6001.052(b) specifies that the 
Commissioner shall adopt and administer rules determined 
essentially necessary for the protection and preservation of life 
and property regarding: (i) registration of firms engaged in the 
business of installing or servicing portable fire extinguishers or 
planning, certifying, installing, or servicing fixed fire extinguisher 
systems or hydrostatic testing of fire extinguisher cylinders; 
(ii) the examination and licensing of individuals to install or 
service portable fire extinguishers and plan, certify, install, or 
service fixed fire extinguisher systems; and (iii) requirements for 
installing or servicing portable fire extinguishers and planning, 
certifying, installing, or servicing fixed fire extinguisher systems. 
The Insurance Code §6001.052(c) specifies that the Commis-
sioner by rule shall prescribe requirements for applications and 

qualifications for licenses, permits, and certificates issued under 
this chapter. 

The Insurance Code §6001.201(c) specifies (i) that the Commis-
sioner by rule may adopt a system under which registration cer-
tificates, licenses, and permits expire on various dates during the 
year; (ii) that for the year in which an expiration date of a regis-
tration certificate, license, or permit is less than one year from 
its issuance or anniversary date, the fee shall be prorated on a 
monthly basis so that each holder of a registration certificate, li-
cense, or permit pays only that portion of the renewal fee that is 
allocable to the number of months during which the registration 
certificate, license, or permit is valid; and (iii) that on each sub-
sequent renewal, the total renewal fee is payable. 

The Insurance Code §6002.051(a) specifies that the Depart-
ment shall administer Chapter 6002. The Insurance Code 
§6002.051(b) specifies that the Commissioner may adopt rules 
as necessary to administer Chapter 6002, including rules the 
Commissioner considers necessary to administer Chapter 6002 
through the State Fire Marshal. 

The Insurance Code §6002.052(a) specifies that in adopting 
necessary rules, the Commissioner may use: (i) recognized 
standards, such as, but not limited to standards of the National 
Fire Protection Association; standards recognized by federal 
law or regulation; or standards published by a nationally recog-
nized standards-making organization; (ii) the National Electrical 
Code; or (iii) information provided by individual manufacturers. 
The Insurance Code §6002.052(b) specifies that under rules 
adopted under Section 6002.051, the Department may create 
specialized licenses or registration certificates for an organiza-
tion or individual engaged in the business of planning, certifying, 
leasing, selling, servicing, installing, monitoring, or maintaining 
fire alarm or fire detection devices or systems, and that the 
rules must establish appropriate training and qualification stan-
dards for each kind of license and certificate. The Insurance 
Code §6002.052(c) specifies that the Commissioner shall also 
adopt standards applicable to fire alarm devices, equipment, 
or systems regulated under this chapter, and that in adopting 
standards, the Commissioner may allow the operation of a fire 
alarm monitoring station that relies on fire alarm devices or 
equipment approved or listed by a nationally recognized testing 
laboratory without regard to whether the monitoring station is 
approved or listed by a nationally recognized testing laboratory 
if the operator of the station demonstrates that the station op-
erating standards are substantially equivalent to those required 
to be approved or listed. 

The Insurance Code §6002.201(b) specifies that: (i) the Com-
missioner by rule may adopt a system under which registration 
certificates and licenses expire on various dates during the year; 
(ii) that for the year  in  which an  expiration date of a  registration  
certificate or license is less than one year from its issuance or 
anniversary date, the fee shall be prorated on a monthly basis 
so that each holder of a registration certificate or license pays 
only that portion of the renewal fee that is allocable to the num-
ber of months during which the registration certificate or license 
is valid; and (iii) that the total renewal fee is payable on renewal 
on the new expiration date. 

The Insurance Code §6003.051(a) specifies that the Depart-
ment shall administer Chapter 6003. The Insurance Code 
§6003.051(b) specifies that the Commissioner may issues rules 
necessary to administer Chapter 6003 through the State Fire 
Marshal. 
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The Insurance Code §6003.052(a) specifies that in adopt-
ing necessary rules, the Commissioner may use recognized 
standards, including standards adopted by federal law or 
regulation; standards published by a nationally recognized 
standards-making organization; or standards developed by 
individual manufacturers. 

The Insurance Code §6003.054(a) specifies that the Commis-
sioner may delegate authority to exercise all or part of the Com-
missioner’s functions, powers, and duties under Chapter 6003, 
including the issuance of licenses and registration certificates, 
to the State Fire Marshal. Section 6003.054(a) further specifies 
that the State Fire Marshal shall implement the rules adopted 
by the commissioner for the protection and preservation of life 
and property in controlling: (i) the registration of an individual 
or an organization engaged in the business of planning, selling, 
installing, maintaining, or servicing fire protection sprinkler sys-
tems; and (ii) the requirements for the plan, sale, installation, 
maintenance, or servicing of fire protection sprinkler systems by 
determining the criteria and qualifications for registration certifi-
cate and license holders; evaluating the qualifications of an ap-
plicant for a registration certificate to engage in the business of 
planning, selling, installing, maintaining, or servicing fire protec-
tion sprinkler systems; conducting examinations and evaluating 
the qualifications of a license applicant; and issuing registration 
certificates and licenses to qualified applicants. 

The Insurance Code §6003.201(c) specifies that (i) the Commis-
sioner by rule may adopt a system under which registration cer-
tificates and licenses expire on various dates during the year; 
(ii) that for the year in which an expiration date of a registration  
certificate or license is less than one year from its issuance or 
anniversary date, the fee shall be prorated on a monthly basis 
so that each holder of a registration certificate or license pays 
only that portion of the renewal fee that is allocable to the num-
ber of months during which the registration certificate or license 
is valid; and that (iii) on renewal on the new expiration date, the 
total renewal fee is payable. 

The Insurance Code §36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of 
Insurance under the Insurance Code and other laws of this state. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on June 15, 2011. 
TRD-201102188 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: July 5, 2011 
Proposal publication date: December 17, 2010 
For further information, please call: (512) 463-6327 

SUBCHAPTER F. FIRE ALARM RULES 
28 TAC §§34.601 - 34.607, 34.610 - 34.616, 34.625, 34.627, 
34.628, 34.630 

STATUTORY AUTHORITY. The sections are adopted pursuant 
to the Government Code §417.004 and §417.005; the Occupa-

tions Code §2154.052; and the Insurance Code §§6001.051, 
6001.052, 6001.201, 6002.051, 6002.052, 6002.201, 6003.051, 
6003.052, 6003.054, 6003.201, and 36.001. 

The Government Code §417.004 specifies that the  Commis-
sioner of Insurance shall perform the rulemaking functions 
previously performed by the Texas Commission on Fire Protec-
tion. 

The Government Code §417.005 specifies that the Commis-
sioner of Insurance may, after consulting with the State Fire 
Marshal, adopt necessary rules to guide the State Fire Marshal 
in the investigation of arson, fire, and suspected arson and in the 
performance of other duties for the Commissioner of Insurance. 

The Occupations Code §2154.052(b) specifies that the Commis-
sioner shall adopt and the State Fire Marshal shall administer 
rules the Commissioner considers necessary for the protection, 
safety, and preservation of life and property, including rules reg-
ulating: (i) the issuance of licenses and permits to persons en-
gaged in manufacturing, selling, storing, possessing, or trans-
porting fireworks in this state; (ii) the conduct of public fireworks 
displays; and (iii) the safe storage of Fireworks 1.3G and Fire-
works 1.4G. 

The Occupations Code §2154.052(c) specifies that the Commis-
sioner shall adopt rules for applications for licenses and permits. 

The Insurance Code §6001.051(a) specifies that the Department 
shall administer the Insurance Code Chapter 6001. The Insur-
ance Code §6001.051(b) specifies that the Commissioner may 
issue rules  the Commissioner considers necessary to adminis-
ter Chapter 6001 through the State Fire Marshal. 

The Insurance Code §6001.052(a) specifies that in adopt-
ing necessary rules, the Commissioner may use recognized 
standards, including standards published by the National Fire 
Protection Association; recognized by federal law or regula-
tion; published by any nationally recognized standards-making 
organization; or contained in the manufacturer’s installation 
manuals. The Insurance Code §6001.052(b) specifies that the 
Commissioner shall adopt and administer rules determined 
essentially necessary for the protection and preservation of life 
and property regarding: (i) registration of firms engaged in the 
business of installing or servicing portable fire extinguishers or 
planning, certifying, installing, or servicing fixed fire extinguisher 
systems or hydrostatic testing of fire extinguisher cylinders; 
(ii) the examination and licensing of individuals to install or 
service portable fire extinguishers and plan, certify, install, or 
service fixed fire extinguisher systems; and (iii) requirements for 
installing or servicing portable fire extinguishers and planning, 
certifying, installing, or servicing fixed fire extinguisher systems. 
The Insurance Code §6001.052(c) specifies that the Commis-
sioner by rule shall prescribe requirements for applications and 
qualifications for licenses, permits, and certificates issued under 
this chapter. 

The Insurance Code §6001.201(c) specifies (i) that the Commis-
sioner by rule may adopt a system under which registration cer-
tificates, licenses, and permits expire on various dates during the 
year; (ii) that for the year in which an expiration date of a regis-
tration certificate, license, or permit is less than one year from 
its issuance or anniversary date, the fee shall be prorated on a 
monthly basis so that each holder of a registration certificate, li-
cense, or permit pays only that portion of the renewal fee that is 
allocable to the number of months during which the registration 
certificate, license, or permit is valid; and (iii) that on each sub-
sequent renewal, the total renewal fee is payable. 
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The Insurance Code §6002.051(a) specifies that the Depart-
ment shall administer Chapter 6002. The Insurance Code 
§6002.051(b) specifies that the Commissioner may adopt rules 
as necessary to administer Chapter 6002, including rules the 
Commissioner considers necessary to administer Chapter 6002 
through the State Fire Marshal. 

The Insurance Code §6002.052(a) specifies that in adopting 
necessary rules, the Commissioner may use: (i) recognized 
standards, such as, but not limited to standards of the National 
Fire Protection Association; standards recognized by federal 
law or regulation; or standards published by a nationally recog-
nized standards-making organization; (ii) the National Electrical 
Code; or (iii) information provided by individual manufacturers. 
The Insurance Code §6002.052(b) specifies that under rules 
adopted under Section 6002.051, the Department may create 
specialized licenses or registration certificates for an organiza-
tion or individual engaged in the business of planning, certifying, 
leasing, selling, servicing, installing, monitoring, or maintaining 
fire alarm or fire detection devices or systems, and that the 
rules must establish appropriate training and qualification stan-
dards for each kind of license and certificate. The Insurance 
Code §6002.052(c) specifies that the Commissioner shall also 
adopt standards applicable to fire alarm devices, equipment, 
or systems regulated under this chapter, and that in adopting 
standards, the Commissioner may allow the operation of a fire 
alarm monitoring station that relies on fire alarm devices or 
equipment approved or listed by a nationally recognized testing 
laboratory without regard to whether the monitoring station is 
approved or listed by a nationally recognized testing laboratory 
if the operator of the station demonstrates that the station op-
erating standards are substantially equivalent to those required 
to be approved or listed. 

The Insurance Code §6002.201(b) specifies that: (i) the Com-
missioner by rule may adopt a system under which registration 
certificates and licenses expire on various dates during the year; 
(ii) that for the year in which an expiration date of a registration 
certificate or license is less than one year from its issuance or 
anniversary date, the fee shall be prorated on a monthly basis 
so that each holder of a registration certificate or license pays 
only that portion of the renewal fee that is allocable to the num-
ber of months during which the registration certificate or license 
is valid; and (iii) that the total renewal fee is payable on renewal 
on the new expiration date. 

The Insurance Code §6003.051(a) specifies that the Depart-
ment shall administer Chapter 6003. The Insurance Code 
§6003.051(b) specifies that the Commissioner may issues rules 
necessary to administer Chapter 6003 through the State Fire 
Marshal. 

The Insurance Code §6003.052(a) specifies that in adopt-
ing necessary rules, the Commissioner may use recognized 
standards, including standards adopted by federal law or 
regulation; standards published by a nationally recognized 
standards-making organization; or standards developed by 
individual manufacturers. 

The Insurance Code §6003.054(a) specifies that the Commis-
sioner may delegate authority to exercise all or part of the Com-
missioner’s functions, powers, and duties under Chapter 6003, 
including the issuance of licenses and registration certificates, 
to the State Fire Marshal Section 6003.054(a) further specifies 
that the State Fire Marshal shall implement the rules adopted 
by the commissioner for the protection and preservation of life 
and property in controlling: (i) the registration of an individual 

or an organization engaged in the business of planning, selling, 
installing, maintaining, or servicing fire protection sprinkler sys-
tems; and (ii) the requirements for the plan, sale, installation, 
maintenance, or servicing of fire protection sprinkler systems by 
determining the criteria and qualifications for registration certifi-
cate and license holders; evaluating the qualifications of an ap-
plicant for a registration certificate to engage in the business of 
planning, selling, installing, maintaining, or servicing fire protec-
tion sprinkler systems; conducting examinations and evaluating 
the qualifications of a license applicant; and issuing registration 
certificates and licenses to qualified applicants. 

The Insurance Code §6003.201(c) specifies that (i) the Commis-
sioner by rule may adopt a system under which registration cer-
tificates and licenses expire on various dates during the year; 
(ii) that for the year in which an expiration date of a registration 
certificate or license is less than one year from its issuance or 
anniversary date, the fee shall be prorated on a monthly basis 
so that each holder of a registration certificate or license pays 
only that portion of the renewal fee that is allocable to the num-
ber of months during which the registration certificate or license 
is valid; and that (iii) on renewal on the new expiration date, the 
total renewal fee is payable. 

The Insurance Code §36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of 
Insurance under the Insurance Code and other laws of this state. 

§34.607. Adopted Standards. 
(a) The commissioner adopts by reference those sections of the 

following copyrighted minimum standards, recommendations, and ap
pendices concerning fire alarm, fire detection, or supervisory services 
or systems, except to the extent they are at variance to sections of this 
subchapter, the Insurance Code Chapter 6002, or other state statutes. 
The standards are published by and are available from the National 
Fire Protection Association, Quincy, Massachusetts. A copy of the 
standards shall be kept available for public inspection at the State Fire 
Marshal’s Office. 

(1) NFPA 11-2005, Standard for Low-, Medium-, and 
High-Expansion Foam. 

(2) NFPA 12-2008, Standard on Carbon Dioxide Extin
guishing Systems. 

(3) NFPA 12A-2009, Standard on Halon 1301 Fire Extin
guishing Systems. 

(4) NFPA 13-2007, Standard for the Installation of Sprin
kler Systems. 

(5) NFPA 13D-2007, Standard for the Installation of Sprin
kler Systems in One- and Two-Family Dwellings and Manufactured 
Homes. 

(6) NFPA 13R-2007, Standard for the Installation of Sprin
kler Systems in Residential Occupancies up to and Including Four Sto
ries in Height. 

(7) NFPA 15-2007, Standard for Water Spray Fixed Sys
tems for Fire Protection. 

(8) NFPA 16-2007, Standard for the Installation of Foam-
Water Sprinkler and Foam-Water Spray Systems. 

(9) NFPA 17-2009, Standard for Dry Chemical Extinguish
ing Systems. 

(10) NFPA 17A-2009, Standard for Wet Chemical Extin
guishing Systems. 
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(11) NFPA 25-2008, Standard for the Inspection, Testing 
and Maintenance of Water-Based Fire Protection Systems. 

(12) NFPA 70-2008, National Electrical Code. 

(13) NFPA 72-2007, National Fire Alarm Code. 

(14) NFPA 90A-2009, Standard for the Installation of Air 
Conditioning and Ventilating Systems. 

(15) NFPA 101®-2009, or later editions, Code for  Safety  
to Life from Fire in Buildings and Structures (Life Safety Code)®, or 
a local jurisdiction may adopt one set of the model codes listed in sub
section (b) of this section in lieu of NFPA 101. 

(16) UL 827 October 1, 1996, Standard for Central Station 
Alarm Services. 

(17) NFPA 2001-2008, Standard on Clean Agent Fire Ex
tinguisher Systems. 

(b) The acceptable alternative model code sets are: 

(1) the International Building Code®-2003 or later edi
tions, and the International Fire Code-2003 or later editions; or 

(2) the International Residential Code® for One- and Two-
Family Dwellings-2003 or later editions. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on June 15, 2011. 
TRD-201102189 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: July 5, 2011 
Proposal publication date: December 17, 2010 
For further information, please call: (512) 463-6327 

SUBCHAPTER G. FIRE SPRINKLER RULES 
28 TAC §§34.707, 34.711, 34.714 

STATUTORY AUTHORITY. The sections are adopted pursuant 
to the Government Code §417.004 and §417.005; the Occupa-
tions Code §2154.052; and the Insurance Code §§6001.051, 
6001.052, 6001.201, 6002.051, 6002.052, 6002.201, 6003.051, 
6003.052, 6003.054, 6003.201, and 36.001. 

The Government Code §417.004 specifies that the Commis-
sioner of Insurance shall perform the rulemaking functions 
previously performed by the Texas Commission on Fire Protec-
tion. 

The Government Code §417.005 specifies that the Commis-
sioner of Insurance may, after consulting with the State Fire 
Marshal, adopt necessary rules to guide the State Fire Marshal 
in the investigation of arson, fire, and suspected arson and in the 
performance of other duties for the Commissioner of Insurance. 

The Occupations Code §2154.052(b) specifies that the Commis-
sioner shall adopt and the State Fire Marshal shall administer 
rules the Commissioner considers necessary for the protection, 
safety, and preservation of life and property, including rules reg-
ulating: (i) the issuance of licenses and permits to persons en-
gaged in manufacturing, selling, storing, possessing, or trans-

porting fireworks in this state; (ii) the conduct of public fireworks 
displays; and (iii) the safe storage of Fireworks 1.3G and Fire-
works 1.4G. 

The Occupations Code §2154.052(c) specifies that the Commis-
sioner shall adopt rules for applications for licenses and permits. 

The Insurance Code §6001.051(a) specifies that the Department 
shall administer the Insurance Code Chapter 6001. The Insur-
ance Code §6001.051(b) specifies that the Commissioner may 
issue rules  the Commissioner considers necessary to adminis-
ter Chapter 6001 through the State Fire Marshal. 

The Insurance Code §6001.052(a) specifies that in adopt-
ing necessary rules, the Commissioner may use recognized 
standards, including standards published by the National Fire 
Protection Association; recognized by federal law or regula-
tion; published by any nationally recognized standards-making 
organization; or contained in the manufacturer’s installation 
manuals. The Insurance Code §6001.052(b) specifies that the 
Commissioner shall adopt and administer rules determined 
essentially necessary for the protection and preservation of life 
and property regarding: (i) registration of firms engaged in the 
business of installing or servicing portable fire extinguishers or 
planning, certifying, installing, or servicing fixed fire extinguisher 
systems or hydrostatic testing of fire extinguisher cylinders; 
(ii) the examination and licensing of individuals to install or 
service portable fire extinguishers and plan, certify, install, or 
service fixed fire extinguisher systems; and (iii) requirements for 
installing or servicing portable fire extinguishers and planning, 
certifying, installing, or servicing fixed fire extinguisher systems. 
The Insurance Code §6001.052(c) specifies that the Commis-
sioner by rule shall prescribe requirements for applications and 
qualifications for licenses, permits, and certificates issued under 
this chapter. 

The Insurance Code §6001.201(c) specifies (i) that the Commis-
sioner by rule may adopt a system under which registration cer-
tificates, licenses, and permits expire on various dates during the 
year; (ii) that for the year in which an expiration date of a regis-
tration certificate, license, or permit is less than one year from 
its issuance or anniversary date, the fee shall be prorated on a 
monthly basis so that each holder of a registration certificate, li-
cense, or permit pays only that portion of the renewal fee that is 
allocable to the number of months during which the registration 
certificate, license, or permit is valid; and (iii) that on each sub-
sequent renewal, the total renewal fee is payable. 

The Insurance Code §6002.051(a) specifies that the Depart-
ment shall administer Chapter 6002. The Insurance Code 
§6002.051(b) specifies that the Commissioner may adopt rules 
as necessary to administer Chapter 6002, including rules the 
Commissioner considers necessary to administer Chapter 6002 
through the State Fire Marshal. 

The Insurance Code §6002.052(a) specifies that in adopting 
necessary rules, the Commissioner may use: (i) recognized 
standards, such as, but not limited to standards of the National 
Fire Protection Association; standards recognized by federal 
law or regulation; or standards published by a nationally recog-
nized standards-making organization; (ii) the National Electrical 
Code; or (iii) information provided by individual manufacturers. 
The Insurance Code §6002.052(b) specifies that under rules 
adopted under Section 6002.051, the Department may create 
specialized licenses or registration certificates for an organiza-
tion or individual engaged in the business of planning, certifying, 
leasing, selling, servicing, installing, monitoring, or maintaining 
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fire alarm or fire detection devices or systems, and that the 
rules must establish appropriate training and qualification stan-
dards for each kind of license and certificate. The Insurance 
Code §6002.052(c) specifies that the Commissioner shall also 
adopt standards applicable to fire alarm devices, equipment, 
or systems regulated under this chapter, and that in adopting 
standards, the Commissioner may allow the operation of a fire 
alarm monitoring station that relies on fire alarm devices or 
equipment approved or listed by a nationally recognized testing 
laboratory without regard to whether the monitoring station is 
approved or listed by a nationally recognized testing laboratory 
if the operator of the station demonstrates that the station op-
erating standards are substantially equivalent to those required 
to be approved or listed. 

The Insurance Code §6002.201(b) specifies that: (i) the Com-
missioner by rule may adopt a system under which registration 
certificates and licenses expire on various dates during the year; 
(ii) that for the year in which an expiration date of a registration 
certificate or license is less than one year from its issuance or 
anniversary date, the fee shall be prorated on a monthly basis 
so that each holder of a registration certificate or license pays 
only that portion of the renewal fee that is allocable to the num-
ber of months during which the registration certificate or license 
is valid; and (iii) that the total renewal fee is payable on renewal 
on the new expiration date. 

The Insurance Code §6003.051(a) specifies that the Depart-
ment shall administer Chapter 6003. The Insurance Code 
§6003.051(b) specifies that the Commissioner may issues rules 
necessary to administer Chapter 6003 through the State Fire 
Marshal. 

The Insurance Code §6003.052(a) specifies that in adopt-
ing necessary rules, the Commissioner may use recognized 
standards, including standards adopted by federal law or 
regulation; standards published by a nationally recognized 
standards-making organization; or standards developed by 
individual manufacturers. 

The Insurance Code §6003.054(a) specifies that the Commis-
sioner may delegate authority to exercise all or part of the Com-
missioner’s functions, powers, and duties under Chapter 6003, 
including the issuance of licenses and registration certificates, 
to the State Fire Marshal Section 6003.054(a) further specifies 
that the State Fire Marshal shall implement the rules adopted 
by the commissioner for the protection and preservation of life 
and property in controlling: (i) the registration of an individual 
or an organization engaged in the business of planning, selling, 
installing, maintaining, or servicing fire protection sprinkler sys-
tems; and (ii) the requirements for the plan, sale, installation, 
maintenance, or servicing of fire protection sprinkler systems by 
determining the criteria and qualifications for registration certifi-
cate and license holders; evaluating the qualifications of an ap-
plicant for a registration certificate to engage in the business of 
planning, selling, installing, maintaining, or servicing fire protec-
tion sprinkler systems; conducting examinations and evaluating 
the qualifications of a license applicant; and issuing registration 
certificates and licenses to qualified applicants. 

The Insurance Code §6003.201(c) specifies that (i) the Commis-
sioner by rule may adopt a system under which registration cer-
tificates and licenses expire on various dates during the year; 
(ii) that for the  year  in  which an expiration date of a  registration  
certificate or license is less than one year from its issuance or 
anniversary date, the fee shall be prorated on a monthly basis 
so that each holder of a registration certificate or license pays 

only that portion of the renewal fee that is allocable to the num-
ber of months during which the registration certificate or license 
is valid; and that (iii) on renewal on the new expiration date, the 
total renewal fee is payable. 

The Insurance Code §36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of 
Insurance under the Insurance Code and other laws of this state. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on June 15, 2011. 
TRD-201102190 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: July 5, 2011 
Proposal publication date: December 17, 2010 
For further information, please call: (512) 463-6327 

♦ ♦ ♦ 
SUBCHAPTER H. STORAGE AND SALE OF 
FIREWORKS 
28 TAC §§34.808, 34.810, 34.817 

STATUTORY AUTHORITY. The sections are adopted pursuant 
to the Government Code §417.004 and §417.005; the Occupa-
tions Code §2154.052; and the Insurance Code §§6001.051, 
6001.052, 6001.201, 6002.051, 6002.052, 6002.201, 6003.051, 
6003.052, 6003.054, 6003.201, and 36.001. 

The Government Code §417.004 specifies that the Commis-
sioner of Insurance shall perform the rulemaking functions 
previously performed by the Texas Commission on Fire Protec-
tion. 

The Government Code §417.005 specifies that the Commis-
sioner of Insurance may, after consulting with the State Fire 
Marshal, adopt necessary rules to guide the State Fire Marshal 
in the investigation of arson, fire, and suspected arson and in the 
performance of other duties for the Commissioner of Insurance. 

The Occupations Code §2154.052(b) specifies that the Commis-
sioner shall adopt and the State Fire Marshal shall administer 
rules the Commissioner considers necessary for the protection, 
safety, and preservation of life and property, including rules reg-
ulating: (i) the issuance of licenses and permits to persons en-
gaged in manufacturing, selling, storing, possessing, or trans-
porting fireworks in this state; (ii) the conduct of public fireworks 
displays; and (iii) the safe storage of Fireworks 1.3G and Fire-
works 1.4G. 

The Occupations Code §2154.052(c) specifies that the Commis-
sioner shall adopt rules for applications for licenses and permits. 

The Insurance Code §6001.051(a) specifies that the Department 
shall administer the Insurance Code Chapter 6001. The Insur-
ance Code §6001.051(b) specifies that the Commissioner may 
issue rules t he Commissioner considers necessary to adminis-
ter Chapter 6001 through the State Fire Marshal. 

The Insurance Code §6001.052(a) specifies that in adopt-
ing necessary rules, the Commissioner may use recognized 
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standards, including standards published by the National Fire 
Protection Association; recognized by federal law or regula-
tion; published by any nationally recognized standards-making 
organization; or contained in the manufacturer’s installation 
manuals. The Insurance Code §6001.052(b) specifies that the 
Commissioner shall adopt and administer rules determined 
essentially necessary for the protection and preservation of life 
and property regarding: (i) registration of firms engaged in the 
business of installing or servicing portable fire extinguishers or 
planning, certifying, installing, or servicing fixed fire extinguisher 
systems or hydrostatic testing of fire extinguisher cylinders; 
(ii) the examination and licensing of individuals to install or 
service portable fire extinguishers and plan, certify, install, or 
service fixed fire extinguisher systems; and (iii) requirements for 
installing or servicing portable fire extinguishers and planning, 
certifying, installing, or servicing fixed fire extinguisher systems. 
The Insurance Code §6001.052(c) specifies that the Commis-
sioner by rule shall prescribe requirements for applications and 
qualifications for licenses, permits, and certificates issued under 
this chapter. 

The Insurance Code §6001.201(c) specifies (i) that the Commis-
sioner by rule may adopt a system under which registration cer-
tificates, licenses, and permits expire on various dates during the 
year; (ii) that for the year in which an expiration date of a regis-
tration certificate, license, or permit is less than one year from 
its issuance or anniversary date, the fee shall be prorated on a 
monthly basis so that each holder of a registration certificate, li-
cense, or permit pays only that portion of the renewal fee that is 
allocable to the number of months during which the registration 
certificate, license, or permit is valid; and (iii) that on each sub-
sequent renewal, the total renewal fee is payable. 

The Insurance Code §6002.051(a) specifies that the Depart-
ment shall administer Chapter 6002. The Insurance Code 
§6002.051(b) specifies that the Commissioner may adopt rules 
as necessary to administer Chapter 6002, including rules the 
Commissioner considers necessary to administer Chapter 6002 
through the State Fire Marshal. 

The Insurance Code §6002.052(a) specifies that in adopting 
necessary rules, the Commissioner may use: (i) recognized 
standards, such as, but not limited to standards of the National 
Fire Protection Association; standards recognized by federal 
law or regulation; or standards published by a nationally recog-
nized standards-making organization; (ii) the National Electrical 
Code; or (iii) information provided by individual manufacturers. 
The Insurance Code §6002.052(b) specifies that under rules 
adopted under Section 6002.051, the Department may create 
specialized licenses or registration certificates for an organiza-
tion or individual engaged in the business of planning, certifying, 
leasing, selling, servicing, installing, monitoring, or maintaining 
fire alarm or fire detection devices or systems, and that the 
rules must establish appropriate training and qualification stan-
dards for each kind of license and certificate. The Insurance 
Code §6002.052(c) specifies that the Commissioner shall also 
adopt standards applicable to fire alarm devices, equipment, 
or systems regulated under this chapter, and that in adopting 
standards, the Commissioner may allow the operation of a fire 
alarm monitoring station that relies on fire alarm devices or 
equipment approved or listed by a nationally recognized testing 
laboratory without regard to whether the monitoring station is 
approved or listed by a nationally recognized testing laboratory 
if the operator of the station demonstrates that the station op-
erating standards are substantially equivalent to those required 
to be approved or listed. 

The Insurance Code §6002.201(b) specifies that: (i) the Com-
missioner by rule may adopt a system under which registration 
certificates and licenses expire on various dates during the year; 
(ii) that for the year in which an expiration date of a registration 
certificate or license is less than one year from its issuance or 
anniversary date, the fee shall be prorated on a monthly  basis  
so that each holder of a registration certificate or license pays 
only that portion of the renewal fee that is allocable to the num-
ber of months during which the registration certificate or license 
is valid; and (iii) that the total renewal fee is payable on renewal 
on the new expiration date. 

The Insurance Code §6003.051(a) specifies that the Depart-
ment shall administer Chapter 6003. The Insurance Code 
§6003.051(b) specifies that the Commissioner may issues rules 
necessary to administer Chapter 6003 through the State Fire 
Marshal. 

The Insurance Code §6003.052(a) specifies that in adopt-
ing necessary rules, the Commissioner may use recognized 
standards, including standards adopted by federal law or 
regulation; standards published by a nationally recognized 
standards-making organization; or standards developed by 
individual manufacturers. 

The Insurance Code §6003.054(a) specifies that the Commis-
sioner may delegate authority to exercise all or part of the Com-
missioner’s functions, powers, and duties under Chapter 6003, 
including the issuance of licenses and registration certificates, 
to the State Fire Marshal Section 6003.054(a) further specifies 
that the State Fire Marshal shall implement the rules adopted 
by the commissioner for the protection and preservation of life 
and property in controlling: (i) the registration of an individual 
or an organization engaged in the business of planning, selling, 
installing, maintaining, or servicing fire protection sprinkler sys-
tems; and (ii) the requirements for the plan, sale, installation, 
maintenance, or servicing of fire protection sprinkler systems by 
determining the criteria and qualifications for registration certifi-
cate and license holders; evaluating the qualifications of an ap-
plicant for a registration certificate to engage in the business of 
planning, selling, installing, maintaining, or servicing fire protec-
tion sprinkler systems; conducting examinations and evaluating 
the qualifications of a license applicant; and issuing registration 
certificates and licenses to qualified applicants. 

The Insurance Code §6003.201(c) specifies that (i) the Commis-
sioner by rule may adopt a system under which registration cer-
tificates and licenses expire on various dates during the year; 
(ii) that for the year in which an expiration date of a registration 
certificate or license is less than one year from its issuance or 
anniversary date, the fee shall be prorated on a monthly basis 
so that each holder of a registration certificate or license pays 
only that portion of the renewal fee that is allocable to the num-
ber of months during which the registration certificate or license 
is valid; and that (iii) on renewal on the new expiration date, the 
total renewal fee is payable. 

The Insurance Code §36.001 provides that the Commissioner 
of Insurance may adopt any rules necessary and appropriate to 
implement the powers and duties of the Texas Department of 
Insurance under the Insurance Code and other laws of this state. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on June 15, 2011. 
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♦ ♦ ♦ 

TRD-201102187 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Effective date: July 5, 2011 
Proposal publication date: December 17, 2010 
For further information, please call: (512) 463-6327 

PART 2. TEXAS DEPARTMENT OF 
INSURANCE, DIVISION OF WORKERS’ 
COMPENSATION 

CHAPTER 134. BENEFITS--GUIDELINES 
FOR MEDICAL SERVICES, CHARGES, AND 
PAYMENTS 
SUBCHAPTER I. MEDICAL BILL REPORTING 
28 TAC §§134.800 - 134.808 

The Commissioner of Workers’ Compensation (Commissioner), 
Texas Department of Insurance (Department), Division of Work-
ers’ Compensation (Division) adopts amendments to §134.802 
of this title (relating to Definitions) and new §§134.800, 134.801, 
and 134.803 - 134.808 of this title (relating to Applicability, Pur-
pose, Reporting Standards, Reporting Requirements, Records 
Required to be Reported, Records Excluded from Reporting, 
State Specific Requirements, and Insurance Carrier EDI Com-
pliance Coordinator and Trading Partners, respectively). These 
amendments and new sections are adopted with changes to the 
proposed text published in the January 28, 2011, issue of the 
Texas Register (36 TexReg 394). 

In accordance with Government Code §2001.033(a)(1), the Di-
vision’s reasoned justification for these sections is set out in this 
order, which includes the preamble, which in turn includes the 
sections. The preamble contains a summary of the factual ba-
sis of the sections, description of how the sections will function, 
summary of comments received from interested parties, names 
of those groups and associations who commented and whether 
they support or are in opposition to the adoption of these sec-
tions, and the reasons why the Division agrees or disagrees with 
the comments and recommendations. 

The Division has changed some of the proposed language in the 
adopted rules in response to public comments received. The Di-
vision has also made some changes to the text of the adopted 
rules for clarification and editorial reasons. These changes, how-
ever, do not materially alter issues raised in the proposal, intro-
duce new subject matter, or affect persons other than those pre-
viously on notice. 

A public hearing was held and the public comment period closed 
on February 28, 2011. The Division received 22 public com-
ments and has incorporated several recommendations by sys-
tem participants. 

Vernon’s Annotated Civil Statutes Art. 8308-8.01(b), (c), and (h) 
and Art. 8308-8.04 were codified by H.B. 752, enacted by the 
73rd Legislature, Regular Session, and effective September 1, 
1993 as Labor Code §413.007 and §413.008. These adopted 
amendments and new sections are intended to implement leg-
islative requirements in Labor Code §413.007 and §413.008. 

Labor Code §413.007 requires the Division to maintain a 
statewide data base of medical charges, actual payments, and 
treatment protocols that may be used by the Commissioner in 
adopting medical policies and fee guidelines and the Division in 
administering the medical policies, fee guidelines, or sections. 
In accordance with Labor Code §413.007, the Division shall 
also ensure that the data base contains information necessary 
to detect practices and patterns in medical charges, actual 
payments, and treatment protocols and can be used in a 
meaningful way to allow the Division to control medical costs as 
provided by Labor Code, Title 5, Subtitle A, the Texas Workers’ 
Compensation Act (Act). Labor Code §413.007 further requires 
the Division to ensure that this data base of medical charges, 
actual payments, and treatment protocols is available for public 
access at a reasonable fee. This statute specifically provides 
that the identities of injured employees and beneficiaries may 
not be disclosed. Finally, this statute requires the Division to 
take appropriate action to be aware of and to maintain the most 
current information on developments in the treatment and cure 
of injuries and diseases common in workers’ compensation 
cases. 

Labor Code §413.008 provides that on request from the Division 
for specific information, an insurance carrier shall provide to the 
Division any information in the insurance carrier’s possession, 
custody, or control that reasonably relates to the Division’s du-
ties under the Act and to health care treatment, services, fees, 
and charges. An insurance carrier commits an administrative vi-
olation if the insurance carrier fails or refuses to comply with a 
request or violates a rule adopted to implement this statute. 

The Legislature in Labor Code §§402.00111, 402.00128(b)(12), 
and 402.061 has given the Commissioner rulemaking authority 
to promulgate rules to regulate the workers’ compensation sys-
tem and enforce the Act. The Division interprets this grant of 
rulemaking authority to include the authority to adopt rules to im-
plement the legislative directives in Labor Code §413.007 and 
§413.008. Due to the breadth of the coverage in the Act and the 
myriad of complex regulatory issues facing the Division, such 
rulemaking authority is inherently broad. This delegation of au-
thority to the Commissioner allows for the regulatory flexibility 
necessary to fulfill the Commissioner’s statutorily imposed du-
ties of adopting rules as necessary to fully implement the Act 
while meeting the changing demands facing the workers’ com-
pensation system in Texas. 

These adopted rules are intended to fulfill the legislative objec-
tives in Labor Code §413.007 and §413.008. The adopted rules 
are necessary  in  order  to allow  the Division to  more effectively  
gather information required by Labor Code §413.007 to be in the 
data base and to use that information for the purposes set out in 
that statute. These rules set out the reporting requirements in a 
clear manner and will improve insurance carrier understanding of 
the requirements associated with reporting medical charge and 
payment data in accordance with the statutory requirements of 
Labor Code §413.007 and §413.008. The adopted rules align 
with existing data reporting requirements with minimal changes 
to the current technical infrastructure associated with medical 
electronic data interchange (EDI) reporting. 

These adopted rules fulfill the legislative directives in Labor Code 
§413.007 because these adopted rules require insurance carri-
ers to submit to the  Division  information in the  insurance carrier’s  
possession that relates to medical charges, actual payments, 
and treatment protocols that occur in the Texas workers’ com-
pensation system. Specifically, these adopted rules adopt for 
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use in insurance carrier reporting of medical EDI records to the 
Division the IAIABC EDI Implementation Guide for Medical Bill 
Payment Records, Release 1.0, dated July 4, 2002 (IAIABC EDI 
Implementation Guide). This implementation guide was devel-
oped by the IAIABC as an EDI standard available for use by the 
states in their collection of medical charge and payment data in 
their workers’ compensation systems, and this guide establishes 
data elements that relate to medical charges, payment data, and 
treatment. This guide is currently used by the Division and in-
surance carriers in the Texas workers’ compensation system for 
medical charge and payment information reporting. 

The tables published by the Division and adopted by these rules 
set out  the data elements in the  IAIABC EDI Implementation 
Guide that are required to be submitted in a record and what 
edits the Division will apply to a submitted record. As stated, La-
bor Code §413.007 requires the data base to contain information 
regarding medical charges, actual payments and treatment pro-
tocols that may be used by the Commissioner in adopting the 
medical policies and fee guidelines, and the Division in adminis-
tering the medical policies, fee guidelines, or rules. The Division 
is also required by this statute to ensure that the data base con-
tains information necessary to detect practices and patterns in 
medical charges, actual payments, and treatment protocols and 
can be used in a  meaningful  way  to  allow  the Division to  control  
medical costs as provided by the Act. In accordance with Labor 
Code §413.007, these adopted rules therefore require insurance 
carriers to report to the Division the information that is directly re-
lated to the information Labor Code §413.007 requires to be in 
the data base. For example, these adopted rules require insur-
ance carriers to report to the Division information relating to the 
employee receiving the health care services, information relating 
to the health care provider and the amount charged by the health 
care provider for providing the services, and information relating 
to the insurance carrier’s action on the medical bill, including the 
amount paid on the bill, if any. This is information Labor Code 
§413.007 requires to be in the data base and is information that 
is directly relevant to the Commissioner in adopting medical poli-
cies and fee guidelines, and to the Division in administering the 
medical policies, fee guidelines, or rules. 

Further, these adopted rules fulfill the legislative directive in La-
bor Code §413.007 because these rules require an insurance 
carrier to submit a medical EDI record to the Division each time 
the insurance carrier pays a medical bill, reduces or denies pay-
ment for a medical bill, receives a refund for a medical bill, or dis-
covers that a submitted record should not have been submitted 
to the Division and the record had previously been accepted by 
the Division. These adopted rules also establish the time period 
in which the insurance carrier is required to submit each record. 
Requirements establishing the events that trigger the reporting 
requirement and the deadline for submitting the records helps 
ensure that the data base required by Labor Code §413.007 
contains continuous and up-to-date information regarding med-
ical charges, actual payments, and treatment protocols. A data 
base with the continuous and up-to-date data required by these 
rules will assist the Division in ensuring, as required by Labor 
Code §413.007(b), that the data base will contain the information 
necessary to detect practices and patterns in medical charges, 
actual payments, and treatment protocols and can be used in a 
meaningful way to allow the Division to control medical costs. 

These adopted rules also fulfill the purposes of Labor Code 
§413.007 because these rules require insurance carriers to 
submit to the Division accurate data in a medical EDI record. 

The accuracy of the data impacts whether or not individual 
records can be used for the purposes in Labor Code §413.007. 
These rules also define when a medical EDI record will be 
considered accurately submitted. Further, these adopted rules 
require insurance carriers to correct data that was inaccurately 
submitted and establishes the time period in which inaccurate 
medical EDI records must be corrected. Imposing requirements 
relating to data accuracy helps ensure the quality and integrity 
of the data in the data base. The availability of quality data will 
better able the Commissioner in adopting medical policies and 
fee guidelines and the Division in administering the medical 
policies, fee guidelines, or rules. The availability of quality data 
will also better assist the Division in detecting practices and 
patterns in medical charges, actual payments, and treatment 
protocols and using the data base in a meaningful way to allow 
the Division to control medical costs. In addition, quality data 
will help ensure that analyses performed by external entities, 
including the Workers’ Compensation Research Institute, will 
be useful in making recommendations for policy or system 
enhancements and changes. 

In response to public comments on the published proposal and 
to clarify the sections, the Division has adopted the following 
changes to the text: (1) Sections 134.800 - 134.808 by pro-
viding an effective date of September 1, 2011 for each rule; (2) 
Section 134.803 by correcting edits for DN524, DN559, DN576, 
DN726, and DN728 in the Texas EDI Medical Data Element Edit 
Table; modifying the mandatory trigger for DN553, DN554, and 
DN577 in the Texas EDI Medical Data Element Requirement Ta-
ble; providing for the use of the ’W3’ service adjustment reason 
code in the Texas EDI Medical Difference Table and making cor-
responding modifications to the mandatory trigger for DN731, 
DN732, and DN733 in the Texas EDI Medical Data Element Re-
quirement Table; and modifying the publication date of all the 
tables adopted by reference in this section; (3) Section 134.804 
by adding text to this section regarding the use of the ’W3’ ser-
vice adjustment reason code for payment actions in response to 
requests for reconsideration or appeal; and (4) Section 134.807 
by striking subsection (f)(3)(D) from this section and relettering 
the subsequent subparagraphs in this section. 

Adopted §134.800 provides that this subchapter applies to all 
insurance carriers as defined in Labor Code §401.011(27), 
including insurance carriers that have contracted with or es-
tablished a workers’ compensation health care network as 
defined in Labor Code §401.011(31-a) and insurance carriers 
that provide medical benefits in a manner authorized by Labor 
Code §504.053(b)(2) which relates to political subdivisions or 
a pool. This section requires all insurance carriers to report 
information prescribed by the Commissioner to the Division for 
each medical bill on a workers’ compensation claim. Labor 
Code §504.053(d)(7) provides that if the political subdivision or 
pool provides medical benefits in the manner authorized under 
subsection (b)(2) of that section, then the political subdivision or 
pool shall continue to report data to the appropriate agency as 
required by Labor Code, Title 5 and Insurance Code, Chapter 
1305. Insurance Code, §1305.154(c)(8) pertains to workers’ 
compensation health care networks. This section is effective 
September 1, 2011. 

Adopted §134.801 sets forth the purpose of this subchapter 
which is to prescribe the reporting requirements for medical 
state reporting and to adopt by reference the implementation 
guide and specifications necessary for successful EDI transmis-
sion of this data. This section is effective September 1, 2011. 
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Adopted §134.802 provides definitions for specific terms used in 
this subchapter related to medical EDI reporting. This section is 
effective September 1, 2011. 

Adopted §134.803 adopts by reference the IAIABC EDI Imple-
mentation Guide for Medical Bill Payment Records, Release 1.0, 
dated July 4, 2002 (IAIABC EDI Implementation Guide) and clar-
ifies that exceptions are included in this subchapter. Adopted 
§134.803 also adopts by reference three different tables pub-
lished  by  the Division that must be used in conjunction  with  the  
IAIABC EDI Implementation Guide in order to successfully trans-
mit medical EDI records to the Division. The Texas EDI Medical 
Data Element Requirement Table sets out whether a data ele-
ment is mandatory, conditional, optional, or not applicable. This 
table also defines the mandatory trigger for conditional data ele-
ments. The Texas EDI Medical Data Element Edit Table sets out 
the edits the Division will set for each data element. The Texas 
EDI Medical Difference Table sets out the technical differences 
from the IAIABC EDI Implementation Guide. This section is ef-
fective September 1, 2011. 

Adopted §134.804 sets forth the Division’s reporting require-
ments for original, cancellation, and replacement medical EDI 
records. Subsection (d) of this section requires insurance 
carriers to submit medical EDI records that accurately reflect 
the information contained on the medical bill and the action 
the insurance carrier took on the medical bill. Specifically, this 
subsection sets out three requirements that must be met in 
order for a record to be considered accurately submitted. A 
record is accurately submitted when the  record (1) received 
an Application Acknowledgement Code of accepted; (2) where 
applicable, contained the same data as the source medical bill 
and explanation of benefits (EOB); and (3) to the extent sup-
ported by the format, contained all appropriate modifiers, code 
qualifiers, and data elements necessary to identify healthcare 
services, charges and payments. Subsection (e) of this section 
requires insurance carriers to correct and resubmit rejected 
medical EDI records within 30 days of the action that triggered 
the reporting requirement. This section is effective September 
1, 2011. 

Adopted §134.805 sets forth the triggering events that require 
an insurance carrier to submit a medical EDI record. This sec-
tion also establishes two situations where a medical EDI record 
will not be considered received by the Division regardless of an 
Application Acknowledgment Code returned in an acknowledge-
ment. Subsection (b)(1) of this section states that a record will 
not be considered received if it contains data which does not 
accurately reflect the code values used or actions taken when 
the insurance carrier processed the medical bill. For example, a 
submitted record that contains a service adjustment reason code 
that does not accurately reflect the action taken by the insurance 
carrier will not be considered received by the Division. Subsec-
tion (b)(2) of this section states that a record will not be consid-
ered received if it fails to contain a conditional data element and 
the mandatory trigger condition existed at the time the insurance 
carrier processed the medical bill. This section also requires in-
surance carriers to correct and resubmit rejected records except 
in situations where the health care provider included an invalid 
service or procedure code on the medical bill. This section is 
effective September 1, 2011. 

Adopted §134.806 identifies the types of records that are not 
to be reported under this subchapter. This adopted section also 
states that insurance carriers shall not report interest and penalty 
payments paid on health care services, medical cost contain-

ment expenses, medical bill review expenses, or data transmis-
sion expenses. This section is effective September 1, 2011. 

Adopted §134.807 identifies Texas specific technical and format-
ting requirements related to the submission of medical EDI trans-
missions, including pharmacy medical EDI records, reported to 
the Division. This section is effective September 1, 2011. 

Adopted §134.808 allows insurance carriers to submit medical 
EDI records directly to the Division or through the use of iden-
tified trading partners. The section also sets forth the require-
ments for insurance carriers to designate an EDI compliance 
coordinator to serve as the central compliance control contact 
for data reporting, establishes notification requirements for insur-
ance carriers and trading partners, and outlines the requirements 
related to testing  before  an  insurance carrier or trading partner 
will be approved for production submissions. In addition, this 
section explicitly states that insurance carriers are responsible 
for the acts or omissions of their trading partners. An insurance 
carrier commits an administrative violation if its trading partner 
fails to timely or accurately submit medical EDI records for the 
insurance carrier. This section is effective September 1, 2011. 

SUMMARY OF COMMENTS AND AGENCY’S RESPONSE TO 
COMMENTS. 

General: A commenter requests that the Division have an EDI 
work group, appoint a Workers’ Compensation Data Collection 
Advisory Committee, or hold a stakeholder meeting in the near 
future or after the current legislative session to discuss Texas-
specific reporting requirements so that Division staff and insur-
ance carrier representatives can discuss the need for submis-
sion of data elements that are specific to the Texas system. 

Agency Response: The Division disagrees that additional input 
is necessary prior to adopting these rules. During the course of 
this rulemaking initiative the Division sought and received valu-
able feedback from its stakeholders on required data elements 
through posting an informal working draft and formal proposal 
for public comment, and holding a public hearing on the formal 
posting on February 28, 2011. For the purpose of these adopted 
rules the Division has received the public input necessary to 
move forward and adopt these rules. In future rule making ef-
forts affecting EDI data submissions the Division will continue to 
seek stakeholder input on such efforts and will consider the re-
questor’s suggestion to form an EDI workgroup. 

General: A commenter requests that the Division either adopt 
other payers’ procedures that require documentation only if au-
dited or aberrant billing or certain episode limitations are met 
or provide a method to attach scanned documentation with the 
claims submitted. 

Agency Response: The Division notes that this comment con-
cerns requirements in §133.210 of this title (relating to Medical 
Documentation) and the Division’s eBilling sections. This com-
ment is outside the scope of this rule initiative. The scope of 
these sections relate to medical EDI reporting by insurance car-
riers and do not add or reduce any documentation requirements 
associated with health care provider submission of medical bills. 

General: Commenters recommend that the Division suspend 
rulemaking activities on medical state reporting until sometime 
after the current legislative session. Commenters opine that 
pending legislation may impact various components of the rules. 

Agency Response: The Division disagrees. The 82nd Legisla-
ture, Regular Session, ended on May 30, 2011. No bill passed 
by the legislature during this regular session would impact med-
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ical EDI reporting by insurance carriers in a way to require the 
Division to suspend these rulemaking activities. Further, no leg-
islation pending in the current special session will impact medical 
EDI reporting by insurance carriers. 

General: A commenter recommends a central reporting site han-
dling pharmacy reporting for all insurance carriers rather than re-
porting individually. 

Agency Response: The Division disagrees because designating 
a single entity to handle pharmacy reporting for all insurance car-
riers would require a significant amount of time and resources to 
study whether such an entity with the capability of reporting phar-
macy data only for all insurance carriers in the Texas workers’ 
compensation system currently exists or could be implemented 
effectively. Implementing such a system will require significant 
research and discussion with industry stakeholders. Attempting 
to implement such a system now in lieu of these adopted rules 
would delay the Division from achieving the legislative directives 
in Labor Code §413.007. The Division clarifies that the adopted 
rules require insurance carriers to submit medical EDI transac-
tions to the Division or the Division’s data collection agent which 
is a central reporting site. 

§134.800(b): Commenters request that the Division modify the 
effective date of the rules to a later date. Commenters suggest a 
bifurcated approach with notice requirements becoming effective 
on the proposed date and the technical requirements becoming 
effective on a later date such as April 1, 2012. Commenters 
provide various reasons for the extension, primarily due to other 
regulatory changes, and suggest dates ranging from six months 
after adoption through September 1, 2012. 

Agency Response: The Division agrees that some stakehold-
ers may need additional time to implement the system changes 
necessary to comply with these adopted rules. The Division has 
therefore provided in each section an effective date of Septem-
ber 1, 2011, which will provide stakeholders sufficient time to 
make the system changes outlined in the adopted rules while 
ensuring that the standards for reporting medical EDI records 
to the Division are aligned with the changes made to the newly 
adopted medical billing rules which are effective on August 1, 
2011. The new effective date will also ensure that there is no 
delay in the Division’s collection of medical state reporting data. 

§134.801: A commenter requests that the Division remove the 
reference to "medical charges" and "actual payments" from the 
purpose. Commenter raises concerns that this language may 
result in the release of information that may conflict with confi-
dentiality requirements contained in certain payment contracts. 

Agency Response: The Division disagrees. Labor Code 
§413.007(a) requires the Division to maintain a statewide data 
base of "medical charges, actual payments, and treatment 
protocols" that may be used by the Commissioner in adopting 
the medical policies and fee guidelines and the Division in 
administering the medical policies, fee guidelines, or rules. 
Labor Code §413.007(b) states that the Division shall ensure 
that this data base contains information necessary to detect 
practices and patterns in medical charges, actual payments, 
and treatment protocols and can be used in a meaningful way 
to allow the Division to control medical costs as provided by 
the Act. The adopted section is in compliance with these very 
specific statutory directives. 

§134.802: A commenter requests that the Division add a defini-
tion for "federal health care facility" in order to avoid confusion 

among health care providers. Commenter asks if this is a refer-
ence to veteran’s hospitals and military base hospitals. 

Agency Response: The Division disagrees. The plain language 
of the phrase "federal health care facility" is sufficient to provide 
the stakeholders with notice of its meaning. This will include 
veteran’s administration hospitals and military base hospitals. 

§134.803(a): A commenter indicates that there is a more recent 
version of the IAIABC EDI Implementation Guide for Medical Bill 
Payment Records and recommends the Division adopt the re-
cent version. 

Agency Response: The Division disagrees. While the Division 
recognizes that the IAIABC has published a newer version of the 
implementation guide and is working on a subsequent version, 
the adopted rules are intended to minimize the potential impact 
on system participants. As such, the adopted rules adopt the 
version of the implementation guide that has already been im-
plemented and used by the Division and system participants for 
the last several years. 

§134.803(a): A commenter suggests the Division consider the 
adoption of the Batch Version 1.1 standard published by the Na-
tional Council for Prescription Drug Program (NCPDP) for phar-
macy reporting based on the assertion that most pharmacies are 
already familiar with this standard and the data content of those 
transactions. 

Agency Response: The Division disagrees. This NCPDP stan-
dard was developed for the submission of pharmacy bills from 
health care providers to payers, as opposed to reporting data 
from payers to jurisdictions. Implementing an additional stan-
dard for medical EDI reporting would require duplication and 
replication of systems that have already been implemented by 
the Division and system participants. 

§134.803(b): A commenter opposes the adoption of the three 
Texas-specific tables based on their deviation from the national 
standard. Commenter suggests that if the tables are adopted 
the number of deviations should be kept to a minimum. 

Agency Response: The Division disagrees. It is the Division’s 
intent for these adopted rules to reflect current reporting require-
ments for medical state reporting in Texas with minimal devia-
tions from current practice. This approach will significantly re-
duce the impact these adopted rules will have on system partic-
ipants. 

Further, these tables are necessary for successful medical state 
reporting as required by Labor Code §413.007. The IAIABC 
EDI implementation guide is structured to provide the techni-
cal framework regarding the file structure, but does not define 
what data elements are required to be reported or which edits will 
be applied by an individual jurisdiction to incoming medical EDI 
transactions. The Texas EDI Medical Data Element Require-
ment Table sets out the usage requirements for data elements 
in the IAIABC EDI implementation guide, including defining the 
mandatory trigger for conditional data elements. The IAIABC 
EDI implementation guide recognizes that jurisdictions will cre-
ate this table in order to define the usage requirements to meet 
a particular jurisdiction’s requirements. This table is necessary 
because it identifies the data that must be included in the data 
base required by Labor Code §413.007. For example, this ta-
ble defines as mandatory data regarding the amount billed by 
the health care provider and total amount paid per bill, as well 
as other data relating to the bill such as the affected injured em-
ployee’s name and the billing health care provider. The Texas 
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EDI Medical Data Element Edit Table identifies the edits the Di-
vision will apply on each data element. This table is necessary 
because it will notify insurance carriers of the applicable edits 
and will ensure the data sent to the Division is complete and con-
tains valid data. This table therefore will improve the quality and 
usefulness of the data which will enable the Division to achieve 
the legislative purposes under Labor Code §413.007. The Texas 
EDI Medical Difference Table outlines the technical deviations 
from the IAIABC implementation guide and represents the cur-
rent infrastructure implemented by the Division and system par-
ticipants. This table is necessary in order to allow programmers 
to develop the necessary systems. 

§134.803(b); Texas EDI Medical Data Element Requirement Ta-
ble: A commenter questions the purpose for requiring the Juris-
diction Claim Number and opines that this data element would 
not be contained on all medical bills submitted by health care 
providers. A commenter also asks for clarification as to whether 
the Jurisdiction Claim Number is a conditional data element or a 
mandatory data element. 

Agency Response: The Division clarifies that the Jurisdiction 
Claim Number is a unique identifier that is necessary to appro-
priately match medical bill data to the workers’ compensation 
claim. The source of this data element is from the payer and not 
the medical bill. The insurance carrier receives the Jurisdiction 
Claim Number in the acknowledgment that is sent by the Division 
to the insurance carrier upon acceptance of a First Report of In-
jury claims EDI record. The jurisdictional claim number is useful 
for matching medical data to the workers’ compensation claim 
because this number does not change. The Division notes that 
other data elements may change with the acquisition of claims, 
claim transfer to a different third party administrator, payer sys-
tem upgrades, data inconsistencies, or adjudication outcomes. 
The insurance carrier is responsible for ensuring that its agents, 
including trading partners, have the required data for submis-
sion in a medical EDI record. The Jurisdiction Claim Number 
is a conditional data element that becomes required to be sub-
mitted when the insurance carrier has received the Jurisdiction 
Claim Number from the Division. 

§134.803(b); Texas EDI Medical Data Element Requirement Ta-
ble: Commenters request that the Division define the term "in-
patient admission" in the mandatory trigger for the "ICD-9 CM 
Principal Procedure Code" and the "Admitting Diagnosis Code." 

Agency Response: The Division disagrees that a definition for 
"inpatient admission" is necessary. The plain language of this 
phrase gives adequate notice as to its meaning and this mean-
ing is consistent with its meaning as it is used in Chapter 134 
of this title (relating to Benefits-Guidelines for Medical Services, 
Charges, and Payments). Further, there should be no confusion 
as to this term’s meaning as this term is currently used in the 
medical state reporting system. 

§134.803(b); Texas EDI Medical Data Element Requirement Ta-
ble: Commenters request that the Division include a reference 
to the appropriate data element number and name in the manda-
tory trigger for the "Day(s) Unit(s) Code" and "Day(s) Unit(s) 
Billed." 

Agency Response: The Division agrees. The mandatory trigger 
for these data elements has been modified to reflect the appro-
priate data element number and name. This change will provide 
clarity regarding the mandatory trigger for these data elements. 

§134.803(b); Texas EDI Medical Data Element Requirement 
Table: Commenters request that the Division define the term 

"admission" for the mandatory trigger for the "Admission Type 
Code." A commenter opines that the term admission applies to 
all inpatient and outpatient services. 

Agency Response: The Division agrees that clarification is 
needed. The Division notes that the "Priority (Type) of Admis-
sion or Visit" is required on all paper institutional medical bills, 
situational on electronic institutional medical bills submitted be-
fore January 1, 2012, and required on all electronic institutional 
medical bills submitted on and after January 1, 2012. Based 
on these requirements and the new effective date of these  
sections, the secondary condition "and involved an admission" 
has been removed from the mandatory trigger. 

§134.803(b); Texas EDI Medical Data Element Requirement Ta-
ble: A commenter requests that the Division include a reference 
that  the NCPDP  number  may be provided when reporting  the  
"Rendering Bill Provider National Provider ID." 

Agency Response: The Division disagrees. The Division notes 
that the purpose of the Texas EDI Medical Data Element Re-
quirement Table is to specify the requirements associated with 
reporting data elements and is not intended to define the format 
or content of the data element. The ability to report the NCPDP 
number in this data element is already recorded in the Texas EDI 
Medical Difference Table and duplication in the Texas EDI Med-
ical Data Element Requirement Table is unnecessary. 

§134.803(b); Texas EDI Medical Data Element Edits Table: 
Commenters suggest that the "Mandatory Field Not Present" 
edit is not appropriate for conditional data elements. 

Agency Response: The Division disagrees. When the Texas 
EDI Medical Data Element Requirement Table establishes that 
a data element is conditionally required and the condition con-
tained in the mandatory trigger has been met, then the data 
element becomes required. This edit will reject a medical EDI 
record that fails to include a conditional data element where the 
mandatory trigger for that data element has been met. When a 
record is rejected for such a reason, these adopted rules will re-
quire the insurance carrier to correct and resubmit the rejected 
record within 30 days of the action that triggered the reporting re-
quirement. This edit therefore prevents incomplete records from 
populating the data base and will put the insurance carrier on 
notice to submit to the Division a record that is complete. This 
edit is therefore necessary because it will ensure that the data 
base contains complete records that relate to medical charges, 
actual payments, and treatment protocols as required by Labor 
Code §413.007(a). This edit will also help the Division to en-
sure that the data base contains information necessary to detect 
practices and patterns in medical charges, actual payments, and 
treatment protocols and can be used in a meaningful way to al-
low the Division to control medical costs. 

§134.803(b); Texas EDI Medical Data Element Edits Table: 
Commenters suggest adding additional error codes on multiple 
data elements. 

Agency Response: The Division agrees. The Texas EDI Med-
ical Data Element Edits Table was designed to reflect the ed-
its currently contained in the existing automated system. After 
reviewing the data elements and error codes suggested by the 
commenters, the Division has modified the edit indicators be-
cause the edits are in current use today. These changes include 
adding "Must be a valid date" and "Must be <=Current date" to 
the "Procedure Date" data element and adding "Code/ID invalid" 
to the "Revenue Billed Code," "Revenue Paid Code," "HCPCS 
Line Procedure Paid Code," and "NDC Paid Code" data ele-
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ments. Applying these edits will ensure that this data is valid 
data. If the data is not valid as determined by the edit, the record 
will be rejected and the insurance carrier will be required to cor-
rect and resubmit the data in the time period required by these 
adopted rules. These edits will therefore prevent a record con-
taining invalid data from populating the data base  and  will  result  
in insurance carriers correcting and resubmitting the data. These 
edits therefore ensure that data collected relating to Labor Code 
§413.007(a) is valid. Enforcing the requirements relating to the 
validity of data allows the Division to ensure that the data base 
contains information necessary to detect practices and patterns 
in medical charges, actual payments, and treatment protocols 
and can be used in a meaningful way to allow the Division to 
control medical costs. 

The Division disagrees with adding "Must be >= Date of Injury" 
to the "Procedure Date" data element. Under Labor Code 
§408.007, the date of injury for an occupational disease is the 
"date on which  the employee knew or  should have known that  
the disease  may be related  to  the employment." Accordingly, 
there will be certain situations where an injured employee 
receives medical services before the date of injury. 

The Division also disagrees with adding "Code/ID invalid" to the 
"ADA Procedure Paid Code," "Billing Provider National Provider 
ID," "Rendering Bill Provider National Provider ID," and "Refer-
ring Provider National Provider ID" data elements. The Divi-
sion’s current technical infrastructure does not use these edits 
and therefore they are not necessary to achieve the purposes of 
Labor Code §413.007. 

§134.804: A commenter asks that the Division clarify how it in-
tends to reconcile original bills, if Requests for Reconsideration 
are required to be submitted as original medical bills with their 
own unique bill identification numbers. The commenter states 
that proposed language in §134.804(a) creates such a contra-
diction. 

Agency Response: The Division agrees that clarification is 
necessary on how the Division intends to reconcile original bills 
where requests for reconsideration are required to be submitted 
as original bills with their own unique bill identification numbers. 
The Division also agrees that there is a contradiction in pro-
posed §134.804(a) that will prevent the Division from reconciling 
original bills where there is a request for reconsideration. In 
reviewing this comment, the Division discovered that it inadver-
tently did not provide for the use of the ’W3’ service adjustment 
reason code which is being used in the current medical EDI 
framework. Providing for the use of this code will allow the 
Division to associate requests for reconsideration with original 
medical bills. Accordingly, the Division has added language 
to the text of this rule, the Texas EDI Medical Data Element 
Requirement Table, and the Texas EDI Medical Difference Table 
that provides for the use of the ’W3’ code. 

§134.804: A commenter requests information on whether the 
Division accepts negative amounts in the amount paid fields or 
if they should not submit events associated with an insurance 
carrier’s receipt of a refund. 

Agency Response: The Division clarifies that §134.805 requires 
insurance carriers to submit medical EDI records when the insur-
ance carrier "receives a refund for a medical bill..." The IAIABC 
EDI Implementation Guide, the Accredited Standards Commit-
tee X12 004010 standard, and the Texas implementation support 
the submission of negative amounts in the amount paid fields. 

§134.805: A commenter recommends that the Division restruc-
ture the rules to require insurance carriers and pharmacy benefit 
managers to submit medical EDI records on pharmacy bills re-
flecting the amount paid by the sending entity. The commenter 
states this recommendation will recognize both the need for the 
Division to collect actual payments made to pharmacies and the 
concerns of pharmacy benefit managers about the reporting of 
what they consider to be proprietary data. Commenter also rec-
ommends that these rules provide a corresponding definition for 
"Pharmacy Benefit Manager." Commenter recognizes that the 
Division would need to redraft and repropose these rules to im-
plement the commenter’s suggestion. 

Agency Response: This comment addresses concerns by phar-
macy benefit managers with proposed §134.807(f)(3)(D) as that 
provision relates to the reporting of amounts pharmacy bene-
fit managers pay pharmacies. Proposed §134.807(f)(3)(D) has 
not been adopted as provided in the Division’s response to the 
comments concerning that subparagraph. Therefore, a provi-
sion requiring pharmacy benefit managers to report to the Divi-
sion amounts paid to pharmacies and a definition for "pharmacy 
benefit manager" is not necessary. 

§134.805: A commenter recommends that medical bills related 
to pre-1991 injuries be required to be reported.  Commenter in-
dicates that these medical bills are reimbursed under the same 
fee guidelines and that the Division has never excluded the re-
porting of these records. 

Agency Response: The Division disagrees. Injuries that oc-
curred before January 1, 1991 are governed by a different reg-
ulatory framework. Medical bills related to pre-1991 dates of 
injury are reimbursed under Chapter 42 of the Texas Adminis-
trative Code. Although the Division in the current medical EDI 
framework has not rejected medical EDI records for health care 
services related to pre-1991 injuries, the Division clarifies that 
these medical bills have never been required to be reported. 
These adopted rules provide that medical EDI records related 
to pre-1991 injuries are not to be reported. 

§134.805(b): A commenter requests removing the "not consid-
ered received" language and revising the language to predicate 
any timeliness finding on the results of Division monitoring, audit, 
investigation, or analysis. Commenter notes that the language 
contained in this subsection may render a medical EDI record 
as untimely even if a subsequent correction is filed with the Di-
vision. 

Agency Response: The Division disagrees. A purpose of this 
rule is to require insurance carriers to submit accurate data in 
a timely fashion. As such, a medical EDI record is not timely 
submitted if any inaccuracies in that record are not corrected 
within the 30 day period for submitting the record. This is true 
regardless of any subsequent correction after the 30 day dead-
line. The insurance carrier is ultimately responsible for sending 
the required data to the Division in a timely and accurate fashion. 
These provisions clearly state the requirements related to data 
accuracy and any medical EDI record that contains inaccurate 
data is not considered timely received. Insurance carriers pos-
sess the source data for a medical EDI report and should employ 
sufficient quality control activities to ensure that the data submit-
ted to the Division, including the data sent by a trading partner, 
accurately reflects the information associated with the medical 
bill and the payment action. 

§134.805(c): Commenters raise concerns about data that is re-
jected by the Division due to missing code values in the Divi-
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sion’s processing systems. Commenters reference situations 
that have occurred in the past, including the omission of cer-
tain National Drug Codes, which resulted in rejected records. A 
commenter suggested an internal validation process within the 
Division before records are rejected. 

Agency Response: The Division disagrees. The current process 
used by insurance carriers and trading partners to report and 
correct these issues is sufficient without additional changes to 
the proposed language. During the month of January 2011, the 
Division received 386,884 medical EDI records of which 8,083 
were rejected. Of the number rejected, only 15 or .0000387% 
were identified as resulting from code table issues similar to the 
situation described by the commenters. Insurance carriers that 
have records rejected for code table issues should follow the 
current procedure of notifying the TxCOMP EDI Help Desk and 
retain documentation regarding the issue. The insurance carrier 
should provide this documentation in response to an audit or 
other action by the Division to ensure these types of medical EDI 
records are excluded from the audit or action. 

§134.806: A commenter requests that the denial of duplicate 
medical bills be listed as a record which is excluded from report-
ing. Commenter indicates that requiring reporting of these med-
ical bills will add unnecessary and duplicate medical bill data to 
the Division’s data base. 

Agency Response: The Division disagrees. The Division notes 
that payment denials related to duplicate medical bill submis-
sion are identified by a singular claim adjustment reason code 
and can easily be identified when performing analysis related to 
medical charges and payments. However, the failure to include 
these payment denials would remove the ability of the Division to 
identify health care providers that are submitting medical bills in 
a manner that is contrary to the provisions contained in Chapter 
133 of this title (relating to General Medical Provisions). 

§134.807: A commenter recommends that the Division limit 
Texas-specific reporting requirements as much as possible. 

Agency Response: The Division generally agrees that it should 
limit Texas-specific reporting requirements as much as possi-
ble. As stated before, the adopted rules limit Texas-specific re-
porting requirements to those reflected in the current technical 
implementation of medical EDI reporting in Texas with minimal 
modifications necessary to meet the requirements of Labor Code 
§413.007. 

§134.807: A commenter requests the Division add two new sub-
sections to the proposed language to allow an insurance carrier 
to use a contracted agent to report the data, state that the re-
ported data is not releasable under the Public Information Act, 
and establish penalty provisions for the inappropriate release of 
data by the agent. 

Agency Response: The Division disagrees. Sections governing 
what data is releasable and not releasable under the Public In-
formation Act and setting penalties are not necessary because 
state law, including Chapter 552 of the Government Code, gov-
erns these matters. The Division notes that the adopted rules 
include language in §134.808 which allow an insurance carrier 
to use one or more external trading partners on its behalf to re-
port medical EDI records to the Division. The Division also notes 
that these rules do not prohibit an insurance carrier from estab-
lishing confidentiality provisions regarding the exchange of data 
between the insurance carrier and its agents, including trading 
partners, through contractual provisions. 

§134.807(a): A commenter states that the change from 500 
medical EDI records contained in a file to 100 medical EDI 
records is a drastic change and will be difficult to implement. 

Agency Response: The Division clarifies that the file size limit 
for a medical EDI transaction is 1.5 megabytes, not 100 medical 
EDI records. The limit of 100 medical EDI records applies to a 
single claimant hierarchical loop, not the size of the  file. 

§134.807(f): A commenter notes that one of the methods for 
submitting an electronic medical bill using the NCPDP Telecom-
munication Standard Implementation Guide Version 5, Release 
1 (Version 5.1), dated September 1999, includes submitting only 
the "highest priced ingredient" when a compound medication is 
dispensed. Commenter notes that the NCPDP Telecommuni-
cation Standard Implementation Guide, Version D, Release 0 
(Version D.0), dated August 2007, requires the multiple ingre-
dients be reported when a compound medication is dispensed. 
Commenter recommends that if the Division intends on having 
multiple ingredients reported, the Division should postpone this 
requirement until January 1, 2012 when NCPDP Version D.0 will 
be required. 

Agency Response: The Division disagrees. The Division notes 
that the adopted rules require a separate line for each reim-
bursable component of the compound medication and the com-
pound fee as a separate service line. In situations where the 
NCPDP 5.1 method of submitting only the "highest priced ingre-
dient" is used, the related medical EDI records would include 
one line for the only reimbursable component and one line for 
the compounding fee. In situations in NCPDP Version 5.1 or 
Version D.0 is used and the pharmacy medical bill contains mul-
tiple reimbursable components, the related medical EDI records 
would contain a separate line for each reimbursable component 
and one line for the compounding fee. For either billing scenario, 
the adopted rules support the proper reporting of the compound 
medication and delaying the effective date is therefore unneces-
sary. 

§134.807(f)(3)(A): Commenters recommend amending this pro-
vision to provide that the total charge per bill is the total amount 
charged by the pharmacy, "pharmacy benefit manager or net-
work to the carrier." A commenter recommends striking the lan-
guage "pharmacy or pharmacy processing agent" and replacing 
the language with "from the carriers designated agent". 

Agency Response: The Division disagrees. Labor Code 
§413.007 requires the data base to contain information con-
cerning medical charges. "Medical charges" in Labor Code 
§413.007 references the amount the health care provider, which 
includes a pharmacy, charges the insurance carrier for the 
health care services. The definition of health care provider, 
as defined by Labor Code §401.011(22), does not include 
insurance carriers or their agents, including pharmacy benefit 
managers and networks. Further, the commenter’s suggested 
language would allow insurance carriers to report one of three 
charged amounts: the pharmacy’s charge, the pharmacy benefit 
manager’s charge, or the network’s charge. This would cause 
the data base to contain inconsistent data regarding medical 
charges for pharmacy services in the Texas workers’ compen-
sation system. The suggested language requiring only what the 
insurance carrier’s agent charged the insurance carrier would 
cause the data base to not contain any information regarding 
charges by a pharmacy. Both suggestions would prevent the 
Division from ensuring that the data base contains information 
necessary to detect practices and patterns in medical charges 
for pharmacy services. These suggestions would also prevent 
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the data base from being used in a meaningful way to control 
pharmacy costs and to assist in the development of a pharmacy 
fee guideline. 

§134.807(f)(3)(B): Commenters recommend that the received 
date of a pharmacy bill be the date the insurance carrier or "the 
insurance carrier’s agent" received the bill. 

Agency Response: The Division disagrees that the recom-
mended language is necessary. If an insurance carrier contracts 
with an agent to process pharmacy bills then the received date 
would be when the agent received the pharmacy bill because 
the agent  would be acting on behalf of  the insurance carrier. If 
the bill is sent directly to the carrier then the received date would 
be the date the carrier actually received the bill. 

§134.807(f)(3)(C): Commenters recommend including the term 
"or insurance carrier’s agent" to this subparagraph so that the 
date the bill is paid by the insurer may be the date the insur-
ance carrier or the insurance carrier’s agent paid the pharmacy 
or the pharmacy processing agent. Commenters also recom-
mend striking "pharmacy processing agent" from this provision. 
A commenter recommends changing the language to reflect that 
the date the bill is paid by the insurance carrier to the agent is 
the date that the insurance carrier paid the bill. 

Agency Response: The Division disagrees. The data the Divi-
sion seeks is the date the insurance carrier paid the medical bill 
to the pharmacy or pharmacy processing agent because a phar-
macy processing agent acts on behalf of the pharmacy. This 
data is necessary to ensure that the insurance carrier is in com-
pliance with applicable provisions in the Act and Division rules 
such as statutes and rules setting out medical bill payment time-
frames. If the rule is amended to allow insurance carriers to 
report the date the insurance carrier paid their agent, then the 
data base would not contain the information necessary to al-
low the Division to determine whether the insurance carrier is 
complying with the Act and Division rules. The collection of in-
consistent data is contrary to the statutory directives in Labor 
Code §413.007. Additionally, the Division disagrees to include 
the term "or insurance carrier’s agent" to this subparagraph as it 
is not necessary. An insurance carrier’s agent acts on behalf of 
an insurance carrier. Therefore, if an insurance carrier contracts 
with an agent to process pharmacy bills then the payment date 
would be the date the agent paid the pharmacy or the pharmacy 
processing agent. This situation would be true for the length 
of the contract between the insurance carrier and the insurance 
carrier’s agent. 

§134.807(f)(3)(D): Commenters oppose this provision because 
this provision will require insurance carriers to report data re-
garding the amount a pharmacy or pharmacy processing agent 
is actually paid for a prescription, compared to the amount that 
an insurance carrier paid a bill review agent or pharmacy ben-
efit manager for the prescription. Commenters list the following 
reasons for their opposition to this provision: (1) the amount a 
pharmacy benefit manager pays a pharmacy is proprietary infor-
mation and made confidential by their contracts with the pharma-
cies; (2) insurance carriers do not have possession, custody, or 
control of this information; (3) disclosing this information will ad-
versely affect competition in the marketplace and destroy phar-
macy benefit managers operating in Texas; (4) this data will not 
provide the Division with the true costs of pharmacy services; (5) 
requiring this data will deviate from national standards and make 
Texas an anomaly in the country; (6) there is no sound policy ob-
jective obtained by requiring this data; (7) requiring this data will 
lead to higher costs in the system and harm access to health 

care; and (8) other system changes are currently occurring. A 
commenter recommends deleting this provision. Other com-
menters recommend various types of edits to this provision that 
would authorize insurance carriers to report the actual amount 
paid to the pharmacy benefit manager or network. Several com-
menters recommend adding the term "pharmacy benefit man-
ager" and "network" to this provision. One commenter recom-
mended that the Division should require both payment amounts 
to be reported; the amount paid to a pharmacy or pharmacy pro-
cessing agent and the amount paid by the insurance carrier to a 
bill review agent or pharmacy benefit manager. 

Agency Response: The Division disagrees but does not adopt 
§134.807(f)(3)(D) at this time and has relettered the subsequent 
subparagraphs accordingly. Although the Division has the statu-
tory authority to adopt rules requiring insurance carriers to re-
port to the Division data related to medical charges and actual 
payments, the Division has determined that it will be benefi-
cial to continue discussions with its stakeholders on this issue. 
There are other recently adopted Division rules, such as Chap-
ter 133 Subchapter G rules regarding electronic medical billing 
and Chapter 134 Subchapter F regarding pharmaceutical ben-
efits that will become effective at or around the same time as 
these adopted rules. Not adopting §134.807(f)(3)(D) will allow 
system participants to implement these adopted rules in a more 
timely manner, minimizing the need for extensions to the ef-
fective date. The implementation guide adopted by reference 
in adopted §134.803 will provide the definition for DN516 Total 
Amount Paid Per Bill, which is the definition applied in the cur-
rent medical EDI reporting system. 

Commenters raise various reasons for not adopting this provi-
sion; however, the Division clarifies that there exists statutory 
authority and a sound policy basis for requiring insurance car-
riers to report data regarding the amount a pharmacy benefit 
manager pays a pharmacy or pharmacy processing agent. La-
bor Code §413.007 requires the Division to maintain a statewide 
data base of medical charges, actual payments, and treatment 
protocols that may be used by the Commissioner in adopting 
medical policies and fee guidelines and the Division in adminis-
tering the medical policies, fee guidelines, or rules. This statute 
imposes a duty upon the Division to ensure that this data base 
contains accurate information necessary to detect practices and 
patterns in medical charges, actual payments, and treatment 
protocols and can be used in a meaningful way to allow the Di-
vision to control medical costs as provided by the Act. 

As already stated, the legislature has given the Commissioner 
broad rulemaking authority to promulgate rules to regulate the 
workers’ compensation system and enforce the Act. This rule-
making authority includes the authority to adopt rules to imple-
ment the legislative directives in Labor Code §413.007. Finally, 
Labor Code §413.008 provides that on request from the Division 
for specific information, an insurance carrier shall provide to the 
Division any information in the insurance carriers’ possession, 
custody, or control that reasonably relates to the Division’s du-
ties and to health care treatment, services, fees, and charges. 

Collecting data regarding the actual payments made to pharma-
cies and pharmacy processing agents is consistent with Labor 
Code §413.007 because that statute requires the data base re-
quired by that section to contain information concerning actual 
payments. Further, this data would greatly assist the Division 
in carrying out the purposes of that statute. For example, data 
regarding actual payments to pharmacies provides the Division 
with data regarding what amount pharmacies are willing to ac-

ADOPTED RULES July 1, 2011 36 TexReg 4143 



cept for payment for providing pharmaceutical services in the 
Texas workers’ compensation system. This data would be valu-
able  to  the Division in setting  reimbursement rates in a pharmacy 
fee guideline. 

Commenters argue that data regarding the amount a pharmacy 
benefit manager paid a pharmacy or pharmacy processing agent 
is not in the insurance carrier’s possession, custody, or con-
trol. The Division notes that Labor Code §408.027(b) requires, 
in part, the insurance carrier to pay, reduce, deny, or determine 
to audit the health care provider’s claim not later than the 45th 
day after the date of receipt by the insurance carrier of the health 
care provider’s claim. When a pharmacy submits a medical bill 
for reimbursement, Labor Code §408.027(b) requires the insur-
ance carrier to process the medical bill. In light of statutory re-
quirements placed upon insurance carriers for processing med-
ical bills, the insurance carrier does have possession, custody, 
and control of information related to medical billing and reim-
bursement including actual amounts paid to pharmacies. Com-
menters cite In re Kuntz, 124 S.W.3d 179 (Tex. 2003) as author-
ity for the argument that insurance carrier’s do not have posses-
sion, custody, or control of this data and therefore are unable to 
provide this data to the Division. This case is distinguishable in 
light of the statutory requirements the Act places upon insurance 
carriers. 

§134.807(f)(3)(D): Commenters recommend modifying this pro-
vision to provide that the amount paid per bill is the net amount 
the insurance carrier or insurance carrier’s agent actually paid to 
the pharmacy or pharmacy processing agent. Commenters also 
recommend modifying this provision to provide that the amount 
paid to a pharmacy benefit manager or network may be reported 
by the insurance carrier as the amount paid per bill. 

Agency Response: The Division disagrees with these rec-
ommendations because §134.807(f)(3)(D) as proposed is not 
adopted. Although the Division has the statutory authority to 
enact rules requiring insurance carriers to report data related 
to medical charges and actual payments to the Division, the 
Division has determined that it will be beneficial to continue 
discussions with its stakeholders on this issue as set forth pre-
viously. The Division has therefore deleted §134.807(f)(3)(D) 
as proposed. 

§134.808: A commenter recommends that the term "Pharmacy 
Benefit Manager" be added to this section in the event that the 
Division requires a pharmacy benefit manager to report data in 
addition to the insurance carrier. 

Agency Response: The Division disagrees as such a require-
ment is not included in these adopted rules. 

§134.808(b): A commenter requests clarification with regard to 
the "centrally-located employee" and asks whether this means a 
person in Texas or can the person be located in any state. 

Agency Response: The Division clarifies that this requirement 
related to the EDI Compliance Coordinator is not intended to be 
a geographical limitation. The Division’s intent is to ensure that 
the person designated as the EDI Compliance Coordinator has 
ready access to information relating to medical EDI reporting. 

§134.808(d): A commenter requests that the Division "grandfa-
ther" all existing DWC EDI-01 forms instead of requiring existing 
trading partners to resubmit new or revised forms. Commenter 
raises questions regarding which forms will be required to be 
submitted on or before the effective date of these rules. 

Agency Response: The Division clarifies that the text of this sub-
section requires the information set out in this subsection be pro-
vided at least five working days before the first transaction. The 
Division notes that the "Trading Partner Profile" component of 
the DWC EDI-01 form contains the same information that will be 
required on the new DWC EDI-02 form. As such, existing trading 
partners with an up-to-date DWC EDI-01 on file with the Division 
will not be required to complete and submit the new DWC EDI-02 
form unless there is a change to the information required to be 
reported. 

§134.808(e): A commenter requests clarification on the require-
ment for trading partners to complete testing and receive Divi-
sion approval for the submission of production data. Commenter 
asks if the testing and approval process for a trading partner is 
singular or must the trading partner receive Division approval for 
each insurance carrier it has contracted with. 

Agency Response: The Division clarifies that the trading partner 
testing and approval process is singular. 

NAMES OF THOSE COMMENTING FOR AND AGAINST THE 
SECTIONS. 

For: None 

For, with changes: American Insurance Association, Comp-
Pharma, Corvel, Coventry Workers’ Comp Services, Cypress 
Care, Healthesystems, Injured Workers’ Pharmacy, Insurance 
Council of Texas, Medco Health Solutions, Modern Medical, 
myMatrixx, Pharmacy Management Services, Inc. (PMSI), Pro-
gressive Medical, Inc., Property Casualty Insurers Association 
of America, StrataCare, Texas Mutual Insurance Company, 
StoneRiver Pharmacy Solutions, United Surgical Partners. 

Against: None 

Neither for or Against: Texas Physical Therapy Association. 

These amendments and new sections are adopted under 
Labor Code §§401.011(31-a), 401.011(27), 402.00111(a), 
402.00128(b)(12), 402.061, 402.075(c), 405.0025(a)(5) and 
(b), 408.007, 408.027(b) and (e), 408.028(f), 413.007(a)-(c), 
413.008(a), 413.011(a) and (d), 413.012, 413.0511, 413.0512, 
413.052, 414.002, 414.004, 504.053(b)(2), 504.053(d)(7), and 
Insurance Code §§1305.154(c)(8), 1305.501, and 1305.502. 

Labor Code §401.011(27) provides that "insurance carrier" 
means an insurance company; a certified self-insurer for work-
ers’ compensation insurance; a certified self-insurance group 
under Labor Code Chapter 407A; or a governmental entity that 
self-insures, either individually or collectively. 

Labor Code §401.011(31-a) provides that the definition for "net-
work" or "workers’ compensation health care network" means 
an organization that is formed as a health care provider network 
to provide health care services to injured employees; certified 
in accordance with Insurance Code, Chapter 1305, and rules of 
the commissioner of insurance; and established by, or operates 
under contract with, an insurance carrier. 

Labor Code §402.00111(a) provides that the division is admin-
istered by the commissioner of workers’ compensation as pro-
vided by Labor Code, Title 5, Subchapter A. Except as other-
wise provided by Labor Code, Title 5 the commissioner of work-
ers’ compensation shall exercise all executive authority, includ-
ing rulemaking authority under Labor Code, Title 5. 

Labor Code §402.00128(b)(12) provides that the commissioner 
or the commissioner’s designee may exercise other powers and 
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perform other duties as necessary to implement and enforce La-
bor Code, Title 5. 

Labor Code §402.061 provides that the commissioner of work-
ers’ compensation shall adopt rules as necessary for the imple-
mentation and enforcement of Labor Code, Title 5, Subchapter 
A. 

Labor Code §402.075(c) requires that at least biennially, the di-
vision shall assess the performance of insurance carriers and 
health care providers in meeting the key regulatory goals. Fur-
ther, the division shall examine overall compliance records and 
dispute resolution and complaint resolution practices to identify 
insurance carriers and health care providers who adversely im-
pact the workers’ compensation system and who may require 
enhanced regulatory oversight. Additionally, the division shall 
conduct the assessment through analysis of data maintained by 
the division and through self-reporting by insurance carriers and 
health care providers. 

Labor Code §405.0025(a)(5) requires the workers’ compensa-
tion research and evaluation group to conduct professional stud-
ies and research related to the quality and cost of medical ben-
efits. Labor Code §405.0025(b) requires the workers’ compen-
sation research and evaluation group to objectively evaluate the 
impact of the workers’ compensation health care networks cer-
tified under Chapter 1305, Insurance Code, on the cost and the 
quality of medical care provided to injured employees and report 
the group’s findings to the governor, the lieutenant governor, the 
speaker of the house of representatives, and the members of the 
legislature not later than December 1 of each even-numbered 
year. 

Labor Code §408.007 provides that, for purposes of Labor Code, 
Title 5, Subtitle A, the date of injury for an occupational disease 
is  the date on which  the employee knew or should have known  
that the disease may be related to the employment. 

Labor Code §408.027(b) provides, in part, that the insurance 
carrier must pay, reduce, deny, or determine to audit the health 
care provider’s claim not later than the 45th day after the date 
of receipt by the insurance carrier of the health care provider’s 
claim. 

Labor Code §408.027(e) provides that if the insurance carrier 
disputes the amount of payment or the health care provider’s 
entitlement to payment, the insurance carrier shall send to the 
division, the health care provider,  and the  injured employee  a  
report that sufficiently explains the reasons for the reduction or 
denial of payment for health care services provided to the em-
ployee. The insurance carrier is entitled to a hearing as provided 
by Labor Code §413.031(d). 

Labor Code §408.028(f) requires the commissioner to adopt a 
fee schedule for pharmacy and pharmaceutical services. 

Labor Code §413.007(a) provides that the division shall main-
tain a statewide data base of medical charges, actual payments, 
and treatment protocols that may be used by the commissioner 
in adopting the medical policies and fee guidelines; and the di-
vision in administering the medical policies, fee guidelines, or 
rules. Labor Code §413.007(b) states that the division shall en-
sure that the data base contains information necessary to detect 
practices and patterns in medical charges, actual payments, and 
treatment protocols; and can be used in a meaningful way to al-
low the division to control medical costs as provided by the Work-
ers’ Compensation Act. Labor Code §413.007(c) states the divi-
sion shall ensure that the data base is available for public access 

for a reasonable fee established by the commissioner. Further, 
the identities of injured workers and beneficiaries may not be dis-
closed. 

Labor Code §413.008(a) provides that on request from the divi-
sion for specific information, an insurance carrier shall provide 
to the division any information in the insurance carrier’s posses-
sion, custody, or control that reasonably relates to the division’s 
duties under this subtitle and to health care treatment, services, 
fees, and charges. 

Labor Code §413.011(a) states that the commissioner shall 
adopt health care reimbursement policies and guidelines that 
reflect the standardized reimbursement structures found in other 
health care delivery systems with minimal modifications to those 
reimbursement methodologies as necessary to meet occupation 
injury requirements. Additionally, to achieve standardization, 
the commissioner shall adopt the most current reimbursement 
methodologies, models, and values or weights used by the 
federal Centers for Medicare and Medicaid Services, including 
applicable payment policies relating to coding, billing, and 
reporting, and may modify documentation requirement as nec-
essary to meet the requirement of Labor Code §413.053. 

Labor Code §413.053 requires the commissioner by rule to es-
tablish standards of reporting and billing governing both form and 
content. 

Labor Code §413.011(d) states that fee guidelines must be fair 
and reasonable and designed to ensure the quality of medical 
care and to achieve effective medical cost control. The guide-
lines may not provide for payment of a fee in excess of the fee 
charged for similar treatment of an injured individual of an equiv-
alent standard of living and paid by that individual or by someone 
acting on that individual’s behalf. The commissioner shall con-
sider the increased security of payment afforded by Labor Code, 
Title 5, Subchapter A. 

Labor Code §413.012 states that the medical policies and fee 
guidelines shall be reviewed and revised at least every two years 
to reflect fair and reasonable fees and to reflect medical treat-
ment or ranges of treatment that are reasonable or necessary at 
the time the  review  and revision is conducted. 

Labor Code §413.0511 and §413.0512 require the division’s 
medical advisor and medical quality review panel to monitor the 
quality of health care and recommend appropriate actions re-
garding doctors, other health care providers, insurance carriers, 
utilization review agents, and independent review organizations. 

Labor Code §413.052 provides that the commissioner by rule 
shall establish procedures to enable the division to compel the 
production of documents. 

Labor Code §414.002(a) provides that the division shall monitor 
for compliance with commissioner rules, the Labor Code, Title 
5, Subtitle A, and other laws relating to workers’ compensation 
the conduct of persons subject the Labor Code, Title 5, Sub-
title A and persons to be monitored include insurance carriers 
and health providers. Labor Code §414.004(a) and (b) provide 
that the division shall review regularly the workers’ compensa-
tion records of insurance carriers as required to ensure compli-
ance with Labor Code, Title 5, Subtitle A. Further, each insur-
ance carrier, insurance carrier’s agent, and those with whom the 
insurance carrier has contracted to provide, review, or monitor 
services under Labor Code, Title 5, Subtitle A shall cooperate 
with the division, make available to the division any records or 
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other necessary information, and allow the division access to the 
information at reasonable times at the person’s offices. 

Labor Code §504.053(b)(2) provides that a political subdivision 
or a pool that determines that a workers’ compensation health 
care network certified under Insurance Code, Chapter 1305 
is not available or practical for use by the political subdivision 
or pool, the political subdivision or pool may provide medical 
benefits to its injured employees or to the injured employees 
of the members of the pool by directly contracting with health 
care providers or by contracting through a health benefits pool 
established under Chapter 172, Local Government. 

Labor Code §504.053(d)(7) provides that if the political subdi-
vision or pool provides medical benefits in the manner autho-
rized under subsection (b)(2) of this section, then the political 
subdivision or pool shall continue to report data to the appropri-
ate agency as required by Labor Code, Title 5 and Insurance 
Code, Chapter 1305. 

Insurance Code §1305.154(c)(8) provides that a network’s con-
tract with an insurance carrier must include a requirement that 
the insurance carrier, the network, any management contractor, 
and any third party to which the network delegates a function 
comply with the data reporting requirements of the Texas Work-
ers’ Compensation Act and rules of the commissioner of workers’ 
compensation. 

Insurance Code §1305.501 pertains to the evaluation of net-
works and provides that in accordance with the research du-
ties assigned to the group under Chapter 405, Labor Code, the 
group shall, in accordance with the requirements adopted under 
§405.0025, Labor Code objectively evaluate the impact of the 
workers’ compensation health care networks certified under this 
chapter on the costs and quality of medical care provided to in-
jured employees and report the group’s findings to the governor, 
the lieutenant governor, the speaker of the house of representa-
tives, and the members of the legislature not later than Decem-
ber 1 of each even-numbered year. 

Insurance Code §1305.502 pertains to consumer report cards 
and requires the group to develop and issue an annual informa-
tional report card that meets the requirements of this section. 

§134.800. Applicability. 

(a) This subchapter applies to all insurance carriers as defined 
in Labor Code §401.011(27), including insurance carriers that have 
contracted with or established a workers’ compensation health care net
work as defined in Labor Code §401.011(31-a) and insurance carriers 
that provide medical benefits in a manner authorized by Labor Code 
§504.053(b)(2). All insurance carriers are required to report informa
tion prescribed by the commissioner under Labor Code §413.007 and 
§413.008 for each medical bill on a workers’ compensation claim. 

(b) This section is effective September 1, 2011. Insurance car
riers and trading partners may submit medical EDI records in accor
dance with this subchapter prior to this effective date. 

§134.801. Purpose. 

(a) The purpose of this subchapter is to prescribe the reporting 
requirements for information and data submitted to the division and to 
adopt by reference the implementation guide and specifications nec
essary for successful electronic data interchange transaction process
ing. The reporting of information and data is necessary to maintain a 
statewide data base of medical charges, actual payments, and treatment 
protocols pursuant to Labor Code §413.007 and §413.008. 

(b) This section is effective September 1, 2011. 

§134.802. Definitions. 
(a) The following words and terms, when used in this subchap

ter, shall have the following meaning, unless the context clearly indi
cates otherwise: 

(1) Division--The Texas Department of Insurance, Divi
sion of Workers’ Compensation or its data collection agent. 

(2) EDI--Electronic data interchange. 

(3) Medical EDI Record--The data associated with a single 
medical bill which is being reported in a Medical EDI Transaction. 

(4) Medical EDI Transmission--The data that is contained 
within the interchange envelope. 

(5) Medical EDI Transaction--The data that is contained 
within the functional group. 

(6) Person--An individual, partnership, corporation, hospi
tal district, insurance carrier, organization, business trust, estate trust, 
association, limited liability company, limited liability partnership or 
other entity. This term does not include an injured employee. 

(7) Trading Partner--A person that has entered into an 
agreement with the insurance carrier to format electronic data for 
transmission to the division, transmits electronic data to the division, 
and responds to any technical issues related to the contents or structure 
of an EDI file. 

(b) This section is effective September 1, 2011. 

§134.803. Reporting Standards. 
(a) Except as provided in this subchapter, the commissioner 

adopts by reference the IAIABC EDI Implementation Guide for Med
ical Bill Payment Records, Release 1.0, dated July 4, 2002 (IAIABC 
EDI Implementation Guide) published by the International Association 
of Industrial Accident Boards and Commissions (IAIABC). 

(b) The commissioner adopts by reference the Texas EDI 
Medical Data Element Requirement Table, Version 1.0, dated June 
2011, the Texas EDI Medical Data Element Edits Table, Version 1.0, 
dated June 2011, and the Texas EDI Medical Difference Table, Version 
1.0, dated June 2011. All tables are published by the division. 

(c) Information on how to obtain or inspect copies of the IA
IABC EDI Implementation Guide and the adopted division tables may 
be found on the division’s website: http://www.tdi.state.tx.us/wc/in
dexwc.html. 

(d) In the event of a conflict between the IAIABC EDI Imple
mentation Guide and the Labor Code or division rules, the Labor Code 
or division rules shall prevail. 

(e) This section is effective September 1, 2011. 

§134.804. Reporting Requirements. 
(a) Insurance carriers shall submit an ’00’ original medical 

EDI record for each action (initial processing, request for reconsidera
tion, or subsequent orders) taken on an individual medical bill. Origi
nal medical EDI records shall be reported within 30 days after the date 
of the action. Each iteration of an ’00’ original medical EDI record 
must contain a different unique medical bill identification number. The 
amount paid on each action related to a medical bill must contain only 
the amount issued for that event and must not contain a cumulative 
amount reflecting all events related to an individual medical bill. Orig
inal medical EDI records on subsequent payment actions must contain 
a service adjustment reason code of ’W3’ when a payment is made fol
lowing a request for reconsideration or appeal and the service adjust
ment amount associated with this code value may be populated with 
zero. 
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(b) Insurance carriers shall submit an ’01’ cancel medical EDI 
record if the ’00’ original medical EDI record should not have been 
sent or contained the incorrect insurance carrier identification number. 
Cancel medical EDI records shall be reported within 30 days after the 
earliest date the insurance carrier discovered the reporting error. The 
’01’ cancel medical EDI record must contain the same unique bill iden
tification number as the ’00’ original medical EDI record that was pre
viously submitted and accepted. 

(c) Insurance carriers shall submit an ’05’ replacement medi
cal EDI record when correcting data on a previously submitted medi
cal EDI record. Replacement medical EDI records shall be submitted 
within 30 days after the earliest date the insurance carrier discovered 
the reporting error. The ’05’ replacement medical EDI record must 
contain the same unique bill identification number as the associated 
’00’ original medical EDI record. 

(d) Insurance carriers are responsible for the timely and accu
rate submission of medical EDI records. For the purpose of this section, 
a medical EDI record is considered to have been accurately submitted 
when the record: 

(1) received an Application Acknowledgment Code of ac
cepted; 

(2) where applicable, contained the same data as the source 
medical bill and explanation of benefits; and 

(3) to the extent supported by the format, contained all ap
propriate modifiers, code qualifiers, and data elements necessary to 
identify health care services, charges and payments. 

(e) Insurance carriers are responsible for correcting and resub
mitting rejected medical EDI records within 30 days of the action that 
triggered the reporting requirement. The insurance carrier’s receipt of 
a rejection does not modify, extend or otherwise change the date the 
transaction is required to be reported to the division. The resubmitted 
medical EDI record must contain the same unique bill identification 
number as the previously rejected medical EDI record. 

(f) This section is effective September 1, 2011. 

§134.805. Records Required to be Reported. 

(a) Insurance carriers shall submit medical EDI records when 
the insurance carrier: 

(1) pays a medical bill; 

(2) reduces or denies payment for a medical bill; 

(3) receives a refund for a medical bill; or 

(4) discovers that a medical EDI record should not have 
been submitted to the division and the medical EDI record had previ
ously been accepted by the division. 

(b) Regardless of the Application Acknowledgment Code re
turned in an acknowledgment, medical EDI records are not considered 
received by the division if the medical EDI record: 

(1) contains data which does not accurately reflect the code 
values used or actions taken when the insurance carrier processed the 
medical bill; or 

(2) fails to contain a conditional data element and the 
mandatory trigger condition existed at the time the insurance carrier 
processed the medical bill. 

(c) Except in situations where the health care provider in
cluded an invalid service or procedure code on the medical bill, 
rejected medical EDI records are not considered received and shall be 
corrected and resubmitted to the division as provided in §134.804(e) 

of this title (relating to Reporting Requirements). Medical EDI records 
submitted in the test environment are not considered received and do 
not comply with the reporting requirements of this section. 

(d) This section is effective September 1, 2011. 

§134.806. Records Excluded from Reporting. 

(a) Insurance carriers shall not report medical EDI records for 
health care services: 

(1) rendered outside the United States; 

(2) related to dates of injury before January 1, 1991; 

(3) rendered at a Federal health care facility and the health 
care facility does not provide the insurance carrier with the data re
quired to be reported; 

(4) related to an injured employee’s travel reimbursement 
as provided in §134.110 of this title (relating to Reimbursement of In
jured Employee for Travel Expenses Incurred); or 

(5) related to a request for reimbursement by a health care 
insurer in accordance with the provisions of Labor Code §409.0091. 

(b) Insurance carriers shall not report interest and penalty pay
ments paid on health care services, medical cost containment expenses, 
medical bill review expenses or data transmission expenses in medical 
EDI records. 

(c) This section is effective September 1, 2011. 

§134.807. State Specific Requirements. 

(a) A medical EDI transmission shall not exceed a file size 
of 1.5 megabytes. A transaction set shall not contain more than 100 
medical EDI records in a claimant hierarchical loop. 

(b) Insurance carriers shall submit medical EDI transactions 
using Secure File Transfer Protocol (SFTP). All alphabetic characters 
used in the SFTP file name must be lower case and the file must be 
compressed/zipped. Files that do not comply with these requirements 
or the naming convention may be rejected and placed in appropriate 
failure folders. Insurance carriers must monitor these folders for file 
failures and make corrections in accordance with §134.804(e) of this 
title (relating to Reporting Requirements). 

(c) SFTP files must comply with the following naming con
vention: 

(1) Two digit alphanumeric state indicator of ’tx’; 

(2) Nine digit trading partner Federal Employer Identifica
tion Number (FEIN); 

(3) Nine digit trading partner postal code; 

(4) Nine digit insurance carrier FEIN or ’xxxxxxxxx’ if the 
file contains medical EDI transactions from different insurance carri
ers; 

(5) Three digit record type ’837’; 

(6) One character Test/Production indicator (’t’ or ’p’); 

(7) Eight digit date file sent ’CCYYMMDD’; 

(8) Six digit time file sent ’HHMMSS’; 

(9) One character standard extension delimiter of ’.’; and 

(10) Three digit alphanumeric standard file extension of 
’zip’ or ’txt’.  

(d) The transaction types accepted by the division include ’00’ 
original, ’01’ cancel, and ’05’ replacement. 
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(e) Insurance carriers are required to use the following delim
iters: 

(1) Date Element Separator--’*’ asterisk; 

(2) Sub-element Separator--’:’ colon; and 

(3) Segment Terminator--’~’ tilde. 

(f) In addition to the requirements adopted under §134.803 of 
this title (relating to Reporting Standards), state reporting of medical 
EDI transactions shall comply with the following formatting require
ments: 

(1) Loop 2400 Service Line Information shall not contain 
more than one type of service. Only one of the following data seg
ments may be contained in an iteration of this loop: SV1 Professional 
Service, SV2 Institutional Service, SV3 Dental Service or SV4 Phar
macy Service. 

(2) When reporting compound medications, Loop 2400 
Service Line Information SV4 Pharmacy Drug Service shall include 
a separate line for each reimbursable component of the compound 
medication. The compounding fee must be reported using a default 
NDC number equal to ’99999999999’ as a separate service line. 

(3) When reporting pharmacy medical EDI records, the 
following data element definition clarifications apply: 

(A) DN501 Total Charge Per Bill is the total amount 
charged by the pharmacy or pharmacy processing agent; 

(B) DN511 Date Insurer Received Bill is the date the 
insurance carrier received the bill; 

(C) DN512 Date Insurer Paid Bill is the date the insur
ance carrier paid the pharmacy or pharmacy processing agent; 

(D) DN638 Rendering Bill Provider Last/Group Name 
is the name of the dispensing pharmacy; 

(E) DN690 Referring Provider Last/Group Name is the 
last name of the prescribing doctor; and 

(F) DN691 Referring Provider First Name is the first 
name of the prescribing doctor. 

(g) This section is effective September 1, 2011. 

§134.808. Insurance Carrier EDI Compliance Coordinator and 
Trading Partners. 

(a) Insurance carriers may submit medical EDI records di
rectly to the division or may contract with an external trading partner 
to submit the records on the insurance carrier’s behalf. 

(b) Each insurance carrier, including those using external trad
ing partners, must designate one individual to the division as the EDI 
Compliance Coordinator and provide the individual’s name, working 
title, mailing address, email address, and telephone number in the form 
and manner prescribed by the division. The EDI Compliance Coordi
nator must: 

(1) be a centrally-located employee of the insurance carrier 
who has the responsibility for EDI reporting; 

(2) receive and appropriately disperse data reporting infor
mation received from the division; and 

(3) serve as the central compliance control for data report
ing under this subchapter. 

(c) At least five working days prior to sending its first 
transaction to the division under this subchapter, the insurance 
carrier shall send a notice to the division by fax or email at Tx

COMP.Help@tdi.state.tx.us. The notice shall be in the form and 
manner established by the division. The notice shall include the 
name of the insurance carrier, the insurance carrier’s FEIN, the insur
ance carrier’s TxCOMP customer number, the name of the trading 
partner(s) authorized to conduct medical EDI transactions on behalf 
of the insurance carrier, the FEIN of the trading partner(s), and the 
EDI Compliance Coordinator’s signature. The insurance carrier shall 
report changes within five working days of any amendment to data 
sharing agreements, including the addition or removal of any trading 
partners. The failure to timely submit updated information may result 
in the rejection of medical EDI records. 

(d) At least five working days prior to sending its first test 
transaction to the division under this subchapter, the insurance carrier 
or trading partner sending the medical EDI transmission shall send a 
notice to the division by fax or email at TxCOMP.Help@tdi.state.tx.us. 
The notice shall be in the form and manner established by the divi
sion. The notice shall include the entity’s name, FEIN, nine-digit postal 
code, address, and the technical contact’s name, address, phone num
ber, and email address. The insurance carrier or trading partner shall 
report changes within five working days of any amendment to the in
formation required to be reported. 

(e) Insurance carriers and trading partners must successfully 
complete testing prior to transmitting any production data. Trading 
partners must receive approval to submit data for at least one insur
ance carrier prior to initiating the testing process. Insurance carriers 
and trading partners must submit each transaction type during the test
ing process which can be successfully processed by the division. The 
division will not approve an insurance carrier or trading partner for pro
duction submissions until the insurance carrier or trading partner has: 

(1) successfully submitted ten percent of its anticipated 
monthly volume per service type, not to exceed 100 bills per service 
type; 

(2) received and reviewed the acknowledgments generated 
by the division; and 

(3) correctly resubmitted rejected records identified in the 
acknowledgments. 

(f) Insurance carriers are responsible for the acts or omissions 
of their trading partners. The insurance carrier commits an adminis
trative violation if the insurance carrier or its trading partner fails to 
timely or accurately submit medical EDI records. 

(g) This section is effective September 1, 2011. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on June 20, 2011. 
TRD-201102291 
Dirk Johnson 
General Counsel 
Texas Department of Insurance, Division of Workers’ Compensation 
Effective date: September 1, 2011 
Proposal publication date: January 28, 2011 
For further information, please call: (512) 804-4703 

TITLE 37. PUBLIC SAFETY AND CORREC-
TIONS 

PART 3. TEXAS YOUTH COMMISSION 
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CHAPTER 97. SECURITY AND CONTROL 
SUBCHAPTER B. PEACE OFFICERS 
37 TAC §§97.71, 97.73, 97.75, 97.77 

The Texas Youth Commission (TYC) adopts the repeal of 
§97.71, concerning peace officer commissioning, §97.73, con-
cerning peace officer jurisdiction, §97.75, concerning peace 
officer continuum of force, and §97.77, concerning peace officer 
firearms management, without changes to the proposal as 
published in the April 1, 2011, issue of the Texas Register (36 
TexReg 2087). 

During TYC’s most recent rule review, as published in the Octo-
ber 29, 2010, issue of the Texas Register (35 TexReg 9747),  TYC  
determined that the reasons for adopting Chapter 97, Subchap-
ter B, no longer exist. The duties and responsibilities described 
by Subchapter B are governed by, and more appropriately  ad-
dressed in, specific statutes and rules which apply to all peace 
officers in the State of Texas and by recently enacted portions 
of the Human Resources Code applicable to the TYC Office of 
Inspector General. 

Section 97.71, concerning peace officer commissioning, is gov-
erned by Human Resources Code §61.0931 and §61.0451 re-
lating to peace officer commissioning by the TYC Office of In-
spector General; 37 TAC §217.7, relating to reporting the ap-
pointment and termination of a licensee; and 37 TAC §211.29, 
relating to responsibilities of agency chief administrators. 

Section 97.73, concerning peace officer jurisdiction, is governed 
by the Code of Criminal Procedure, Articles 2.13, concerning 
duties and powers; 14.03, concerning authority of peace officers; 
and 18.06, concerning execution of warrants. 

Section 97.75, concerning peace officer continuum of force, is 
governed by Penal Code §9.51, relating to arrest and search 
and use of force. 

Section 97.77, concerning peace officer firearms management, 
is governed by Penal Code §46.02, relating to unlawful carrying 
of weapons; §46.03, relating to places weapons are prohibited; 
and §46.15, relating to the non-applicability of §46.02 and §46.03 
to peace officers. 

The repeals are adopted under Human Resources Code 
§61.034, which provides TYC with the authority to adopt rules 
appropriate to the proper accomplishment of its functions. 

The adopted repeals implement Human Resources Code 
§61.034. 

This agency hereby certifies that the adoption has been reviewed 
by legal counsel and found to be a valid exercise of the agency’s 
legal authority. 

Filed with the Office of the Secretary of State on June 15, 2011. 
TRD-201102180 
Cheryln K. Townsend 
Executive Director 
Texas Youth Commission 
Effective date: July 5, 2011 
Proposal publication date: April 1, 2011 
For further information, please call: (512) 424-6475 
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Agency Rule Review Plan 
State Pension Review Board 

Title 40, Part 17 

TRD-201102240 
Filed: June 17, 2011 

Proposed Rule Reviews 
Texas State Board of Pharmacy 

Title 22, Part 15 

The Texas State Board of Pharmacy files this notice of intent to review 
Chapter 291, Subchapter F (§§291.101 - 291.105), concerning Non-
Resident Pharmacy (Class E), pursuant to the Texas Government Code 
§2001.039, regarding Agency Review of Existing Rules. 

Comments regarding whether the reason for adopting the rule contin
ues to exist may be submitted to Allison Benz, R.Ph., M.S., Director of 
Professional Services, Texas State Board of Pharmacy, 333 Guadalupe 
Street, Suite 3-600, Austin, Texas 78701, FAX (512) 305-8082. Com
ments must be received by 5:00 p.m., August 8, 2011. 
TRD-201102321 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Filed: June 21, 2011 

The Texas State Board of Pharmacy files this notice of intent to review 
Chapter 295 (§§295.1 - 295.9, 295.11 - 295.13, 295.15), concerning 
Pharmacists, pursuant to the Texas Government Code §2001.039, re
garding Agency Review of Existing Rules. 

Comments regarding whether the reason for adopting the rule contin
ues to exist may be submitted to Allison Benz, R.Ph., M.S., Director of 
Professional Services, Texas State Board of Pharmacy, 333 Guadalupe 
Street, Suite 3-600, Austin, Texas 78701, FAX (512) 305-8082. Com
ments must be received by 5:00 p.m., August 8, 2011. 
TRD-201102322 
Gay Dodson, R.Ph. 
Executive Director/Secretary 
Texas State Board of Pharmacy 
Filed: June 21, 2011 

Texas Department of Savings and Mortgage Lending 

Title 7, Part 4 

On behalf of the Finance Commission of Texas ("Commission"), the 
Texas Department of Savings and Mortgage Lending files this notice of 
intention to review and consider for re-adoption, revision, or repeal, the 
following chapter of Texas Administrative Code, Title 7, in its entirety: 

Chapter 80, Texas Residential Mortgage Loan Originator Regulations, 
comprised of Subchapter A (§§80.1 - 80.7); Subchapter B (§§80.8 
80.11); Subchapter C (§§80.12 - 80.14); Subchapter D (§80.15); Sub
chapter E (§80.16); Subchapter F (§80.17); Subchapter G (§80.18); 
Subchapter H (§80.19); Subchapter I (§§80.20 - 80.21); Subchapter 
J (§80.22); Subchapter K (§80.23); and Subchapter L (§§80.301 
80.307). 

The review is conducted pursuant to Government Code, §2001.039. 
Comments regarding the review of this chapter, and whether the rea
sons for initially adopting the sections under review continue to exist, 
will be accepted for 30 days following the publication of this notice in 
the Texas Register. 

Any questions or written comments pertaining to this notice of inten
tion to review should be directed to Caroline C. Jones, Deputy Com
missioner/General Counsel, Texas Department of Savings and Mort
gage Lending, 2601 N. Lamar Blvd., Suite 201, Austin, Texas 78705, 
or e-mailed to smlinfo@sml.texas.gov. 

Any proposed changes to these sections as a result of the rule review 
will be published as proposed rules in the Texas Register. Proposed 
rules are subject to public comment for a reasonable period prior to 
final adoption by the Commission. 
TRD-201102292 
Caroline C. Jones 
Deputy Commissioner/General Counsel 
Texas Department of Savings and Mortgage Lending 
Filed: June 20, 2011 

On behalf of the Finance Commission of Texas ("Commission"), the 
Texas Department of Savings and Mortgage Lending files this notice of 
intention to review and consider for re-adoption, revision, or repeal, the 
following chapter of Texas Administrative Code, Title 7, in its entirety: 

Chapter 81, Mortgage Banker Registration and Residential Mortgage 
Loan Officer Licensing, comprised of Subchapter A (§§81.1 - 81.6); 
Subchapter B (§§81.7 - 81.9); Subchapter C (§81.10); Subchapter D 
(§81.11); Subchapter E (§81.12 and §81.13); Subchapter F (§81.14); 
Subchapter G (§81.15); Subchapter H (§81.16); Subchapter I (§81.17); 
Subchapter J (§81.18); and Subchapter K (§81.19). 
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The review is conducted pursuant to Government Code, §2001.039. 
Comments regarding the review of this chapter, and whether the rea
sons for initially adopting the sections under review continue to exist, 
will be accepted for 30 days following the publication of this notice in 
the Texas Register. 

Any questions or written comments pertaining to this notice of inten
tion to review should be directed to Caroline C. Jones, Deputy Com
missioner/General Counsel, Texas Department of Savings and Mort
gage Lending, 2601 N. Lamar Blvd., Suite 201, Austin, Texas 78705, 
or e-mailed to smlinfo@sml.texas.gov. 

Any proposed changes to these sections as a result of the rule review 
will be published as proposed rules in the Texas Register. Proposed 
rules are subject to public comment for a reasonable period prior to 
final adoption by the Commission. 
TRD-201102331 
Caroline C. Jones 
Deputy Commissioner/General Counsel 
Texas Department of Savings and Mortgage Lending 
Filed: June 22, 2011 

Adopted Rule Reviews 
Texas Department of Banking 

Title 7 Part 2 

On behalf of the Finance Commission of Texas (commission), the 
Texas Department of Banking has completed the review of Texas 
Administrative Code, Title 7, Chapter 12 (Loans and Investments) in 
its entirety, specifically Subchapter A (§§12.1 - 12.11); Subchapter B 
(§§12.31 - 12.33); Subchapter C (§12.61 and §12.62); and Subchapter 
D (§12.91). 

Notice of the review of Chapter 12 was published in the April 29, 2011, 
issue of the Texas Register (36 TexReg 2739). No comments were 
received in response to the notice. 

The commission believes the reasons for initially adopting the rules in 
Chapter 12 continue to exist. However, the commission has determined 
that certain revisions and other changes are appropriate and necessary. 
Proposed amended Chapter 12 sections, with discussion of the justifi 
cation for the proposed changes, will be published in the Texas Register 
at a later date. 

The commission finds that the reasons for initially adopting these rules 
continue to exist and readopts these sections in accordance with the 
requirements of the Government Code, §2001.039. 
TRD-201102229 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Filed: June 17, 2011 

On behalf of the Finance Commission of Texas (commission), the 
Texas Department of Banking has completed the review of Texas 

Administrative Code, Title 7, Chapter 25 (Prepaid Funeral Contracts) 
in its entirety, specifically Subchapter A (§§25.1 - 25.8); Subchapter B 
(§§25.10 - 25.14, 25.17 - 25.19, 25.21 - 25.25, 25.31 and 25.41); and 
Subchapter C (§§25.51 - 25.59). 

Notice of the review of Chapter 25 was published in the April 29, 2011, 
issue of the Texas Register (36 TexReg 2739). No comments were 
received in response to the notice. 

The commission believes the reasons for initially adopting the rules 
in Chapter 25 continue to exist, with the exception of Subchapter C 
(§§25.51 - 25.59). Statutory changes have rendered the rules in Sub
chapter C unnecessary and they will be repealed. In addition, the com
mission has determined that certain revisions and changes are appro
priate and necessary. Proposed amended and repealed Chapter 25 sec
tions, with discussion of the justification for the proposed changes, will 
be published in the Texas Register at a later date. 

With the exception of Subchapter C, the commission finds that the rea
sons for initially adopting these rules continue to exist and readopts 
these sections in accordance with the requirements of the Government 
Code, §2001.039. 
TRD-201102230 
A. Kaylene Ray 
General Counsel 
Texas Department of Banking 
Filed: June 17, 2011 

Credit Union Department 
Title 7, Part 6 

The Credit Union Commission (Commission) has completed its review 
of Texas Administrative Code, Title 7, §§91.808 (Reporting Investment 
Activities to the Board of Directors), 91.901 (Reserve Requirements), 
and 91.902 (Dividends) as published in the March 11, 2011, issue of 
theTexas Register (36 TexReg 1695). 

The rules were reviewed as a result of the Credit Union Department 
(Department)’s general rule review.  

The Commission received no comments with respect to these rules. 
The Department believes that the reasons for initially adopting these 
rules continue to exist. The Commission finds that the reasons for 
initially adopting §§91.808, 91.901, and 91.902 continue to exist and 
readopts these rules without changes pursuant to the requirements of 
Government Code, §2001.039. 
TRD-201102278 
Harold E. Feeney 
Commissioner 
Credit Union Department 
Filed: June 20, 2011 
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Texas Department of Agriculture 
2011 Operation New Fences: Request for Participation 

Purpose: The Texas Department of Agriculture (TDA) is seeking par
ticipation in the Operation New Fences (Program). The Program is 
designed to provide relief to Texas agricultural producers adversely 
impacted by wildfires between November 15, 2010 and June 30, 2011 
(please note a second round of assistance is anticipated to be announced 
at a later date to help producers still being affected by wildfire destruc
tion). Funding for the program is available through the State of Texas 
Agriculture Relief Fund (STAR Fund) established by Commissioner 
Todd Staples to collect monetary contributions from private individ
uals and entities to fund specific disaster recovery efforts. TDA will 
provide vouchers to qualified producers. Vouchers may be redeemed 
at participating Qualified Vendors for agricultural fencing supplies. 

Information regarding the application process to become a Qualified 
Vendor and the application process for eligible agricultural producers 
is available on the TDA website at www.TexasAgriculture.gov, under 
the Star Fund link. 

Questions: For questions or requests for additional information, coun
ties may contact Ms. Jessica Glover at (512) 475-1615 or by email at 
Grants@TexasAgriculture.gov. 
TRD-201102334 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Filed: June 22, 2011 

Weights and Measures Enforcement Guidelines; Weights and 
Measures Penalty and Sanction Matrix 

This filing updates the Texas Department of Agriculture Weights and 
Measures Enforcement Guidelines and the Weights and Measures 
Penalty and Sanction Matrix (matrix) accomplishing two primary 
purposes: 1) implementing a zero-tolerance policy for failure to 
register weights and measures devices; and 2) enhancing numerous 
weights and measures penalties to further deter noncompliance. 

The department will no longer give grace periods for persons failing 
to initially register their devices or who fail to renew their registrations 
on time. The agency is also enhancing penalties against retailers who 
shortchange consumers and fail to adhere to state weights and measures 
laws. These guidelines and the matrix have been developed to encour
age consistent, uniform, and fair assessment of penalties by the depart
ment’s enforcement staff for violations of the aforementioned statutory 
and rule provisions. 

The Texas Legislature, under Chapter 13 of the Texas Agriculture Code 
(Code), has given the Texas Department of Agriculture (the depart
ment) the authority and responsibility to monitor and regulate weigh
ing and measuring devices and metrological standards in this state. 
The department’s regulatory goals are to provide consumers and busi
nesses with a fair and efficient trade environment, to encourage busi
ness development, and to inspire consumer confidence. To achieve 

these goals, the department enforces a variety of weights and measures 
standards, specifications, prohibitions, or other requirements through 
routine and risk-based inspection programs, complaint investigations, 
and other regulatory activities involving owners and operators (users) 
of weighing and measuring devices and metrological standards. 

Department enforcement occurs through administration actions, 
including stop-sales, and by direct enforcement with monetary admin
istrative penalties or license sanctions. In instances of serious fraud, 
widespread deliberate violation of the law, or repeat offenders who 
have failed to be deterred through administrative action, the matter 
may be referred to the  Office of the Attorney General for assessment 
of civil penalties or to a local district or county attorney for assessment 
of civil penalties, criminal prosecution, or both. Civil penalties under 
Chapter 13 can be as high as $10,000 per violation. Civil penalties or 
criminal prosecution may be pursued instead of or in addition to any 
administrative action. 

The department’s authority to assess administrative penalties for the en
forcement of Chapter 13 and associated rules is found in §12.020 of the 
Code. Such penalties can range up to a statutorily-imposed maximum 
of $5,000 for each violation. Each day that a violation continues or oc
curs may be considered a separate violation. Each transaction may be 
considered a separate violation and, under certain circumstances, each 
unit of measure involved in a transaction also may be considered a sep
arate violation. Given the wide variety of possible motor fuel transac
tions, the department cannot describe all possible circumstances that 
would constitute a separate violation for which the maximum penalty 
may be assessed. 

The department publishes these Weights and Measures Enforcement 
Guidelines, including the Weights and Measures Penalty and Sanction 
Matrix, to inform the regulated public about the department’s enforce
ment policies. These guidelines describe in general the most likely 
consequences of noncompliance with Chapter 13 of the Code and rules 
adopted under that chapter, as published in Chapter 12 of Title 4 of the 
Texas Administrative Code (TAC). 

Penalty amounts have been doubled, quadrupled and even increased as 
much as tenfold for violations that pose a high risk for cheating Texas 
consumers. For instance, retailers who fail to maintain devices such as 
fuel pumps or grocery store scales in proper working order now face 
a $250 penalty, up from $100. Retailers who fail to register a new 
device are now fined a minimum of $1,000, doubled from $500; and 
any licensed service company that does not submit a timely service 
report for new device installations will be forced to pay a fine of $5,000 
for each outlet, up from $500. Additionally, unregistered locations will 
have all devices tagged out of order and prohibited from use in sales 
transactions, and be fined for failure to register with TDA. 

These guidelines do not constitute a policy or rule of general appli
cability. Under §12.020(d) of the Code, all penalties assessed by the 
department ultimately must be individualized to the specific nature, cir
cumstances, extent, and gravity (NCEG) and the hazard or potential 
hazard (HPH) of the violation, and must take into account other factors 
related to the violation or violator listed in the aforementioned subsec
tions when appropriate. Although the department has determined that 
in general the NCEG and HPH of the violations described in the matrix, 
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as well as any other factors, will vary little from case to case for the vi
olations listed therein, thus establishing a prescribed penalty for each 
such violation type, the actual penalty amount to be assessed in a par
ticular case remains within the department’s prosecutorial discretion. 
That discretion will be informed by those factors and circumstances for 
a particular violator and violation that might warrant deviation from the 
prescribed penalty. Thus, in extraordinary circumstances outside the 
general principles that inform these basic guidelines, the penalties set 
forth in the matrix may be adjusted upwards or downwards as justice 
may require. 

The department’s enforcement staff is authorized to settle disputed 
claims or address unusual or extraordinary circumstances informally 
through penalty reductions, probationary periods, deferred penalties, 
remedial actions in lieu of penalties, or by other appropriate lawful 
means, at their discretion and subject to approval of the Commissioner 
or Deputy Commissioner of Agriculture. The department encourages 
all respondents to timely respond to notices of violation or other en
forcement actions and to submit any information believed to mitigate 
or negate the alleged violation or which would, as justice requires, war
rant reduction or waiver of the penalty. The department’s enforcement 
staff will consider all relevant and responsive information, claims, or 
contentions submitted in response to an enforcement action, including 
information about recent calibration of noncompliant devices that may 
serve as a basis for reduction or rescission of an assessed penalty, 
before further legal action is taken to enforce the assessed penalty. 

The general principles incorporated into these guidelines, including the 
matrix, and the department’s enforcement responses to violations of 
Chapter 13 and associated rules are as follows: 

1. The standards, prohibitions, duties, or other requirements of Chapter 
13 and the rules adopted under the authority of that chapter are consid
ered strict liability laws, unless intent or knowledge is expressly re
quired by the underlying Chapter 13 provision or applicable rule. 

2. The prescribed penalties in the first-occurrence column of the matrix, 
therefore, are generally the minimum penalties to be assessed for un
intentional or unknowing noncompliance with a Chapter 13 standard, 
prohibition, duty, or other requirement. In other words, the department 
has presumed in determining the amount of the penalty for a first vio
lation, unless otherwise expressly noted, that the noncompliant person 
acted without intent or knowledge in violating the law. Thus, unless the 
matrix provision expressly states that a penalty is to be assessed only 
upon proof that the violation was intentional or knowing, a claim that 
the noncompliant actor did not intend to commit or did not know they 
were committing a violation is not a defense and does not constitute 
a circumstance for which a penalty in this matrix may be reduced or 
waived. 

3. The penalties in the matrix, for all offense levels, also assume no 
significant, specific, identifiable harm has occurred as the result of the 
noncompliant conduct. A primary goal of regulation is to deter con
duct that may cause harm before harm actually occurs. Thus, conduct 
that may cause harm will be punished, even when no harm has in fact 
occurred or cannot be shown to have occurred, in order to deter future 
noncompliance that may or would result in harm. Regulatory systems 
are intended to be proactive, not reactive. 

4. Because the penalties in the matrix are for noncompliant conduct that 
is presumed, in the absence of evidence to the contrary, not intentional 
or knowing and for which no significant, specific, identifiable harm 
has occurred, the department may, as justice requires, assess penalties 
greater than specified in the matrix, bound only by the statutory limit, 
when the evidence demonstrates that the misconduct was knowing, in
tentional, has caused or will cause significant economic harm to one 
or more Texas consumers, or is the result of deliberate indifference to 

or habitual negligence in complying with the law. The amount of any 
increase in the penalty will be determined by considering the nature of 
the intent or knowledge, the amount and nature of the harm, the need 
for deterrence, and any other relevant factor. 

5. A person who has previously been assessed a penalty or license 
sanction for violating the same or a similar provision of the law or who 
has received an inspection finding, warning, or other department notice 
regarding the same or similar noncompliant conduct may be presumed 
to have acted with intent when committing subsequent violations of the 
same or a similar provision of the law. The consequence of an inten
tional or knowing violation may be an increase in the penalty above 
what is prescribed in the matrix. The department, however, will not 
readily presume intent and a single previous violation will not automat
ically result in an allegation of intent absent exceptional circumstances 
and clear evidence of such intent. 

6. The department evaluates prior violations at the client or owner 
level, not the managerial level. In other words, for a single legal entity 
operating multiple separate locations, whether concurrently or sequen
tially, a violation at any one location will be considered a prior vio
lation with respect to any future violation(s) committed by that same 
entity at the same or a different location. For many violations, how
ever, the penalty remains a flat amount across multiple subsequent vi
olations and the penalty amount for such violations, therefore, will not 
automatically increase as the result of a prior violation absent clear evi
dence demonstrating that the misconduct was knowing, intentional, has 
caused or will cause significant economic harm to one or more Texas 
consumers, or is the result of deliberate indifference to or habitual neg
ligence in complying with the law. 

7. The date of a violation is the actual date the violation occurred, the 
date the violation first began occurring in the case of a continuing vio
lation that occurs over a number of consecutive days, or any date within 
the period of consecutive days that constitutes a continuing violation, 
as appropriate to the violation and circumstances. 

If the date of first occurrence cannot be determined, the date of the 
violation is the date the department first discovers the violation (or the 
date of the first provable violation) and any consecutive day thereafter 
on which the violation continues (or continued). 

8. In determining whether a particular respondent has a prior violation, 
the department will review the five-year time period immediately pre
ceding the date of the current violation to determine whether an order 
was issued during this period that either (1) found the respondent com
mitted the same or a similar violation or (2) approved a no-contest plea 
regarding the same or a similar violation. If such an order is found, 
then a prior violation exists. 

9. Payment of the full amount of an assessed penalty in any form, 
outside of an authorized settlement agreement, constitutes a waiver of 
all objections to the department’s allegations. All objections, asser
tions, comments, or qualifications of any kind accompanying any such 
penalty payment shall be considered void and of no effect. No such 
objection, assertion, or comment shall be acknowledged by or incor
porated into the findings of fact or conclusions of law set forth in the 
order approving payment of the penalty. If a respondent wishes to ob
ject to or otherwise contest any portion of the department’s notice of vi
olation, the respondent must request a hearing or negotiate a settlement 
with the department’s enforcement staff that addresses the respondent’s 
objections. 

Each no-contest disposition regardless of form shall operate as a prior 
violation (occurrence) for purposes of future department penalty deter
minations. Payment of a penalty in full or payment of a penalty in full 
with one or more objections, assertions, comments, or qualifications 
by the respondent shall constitute a no-contest disposition, in the ab
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sence of a stipulation or hearing determination. Absent withdrawal or 
rescission of the alleged violation by the department, or an approved 
settlement, a respondent must request a hearing and obtain a favorable 
ruling through the hearing process, or by district court or appellate court 
judgment on appeal, that the violation did not occur to avoid use of the 
alleged violation as a prior violation (occurrence) or to obtain findings 
of fact or conclusions of law that incorporate or take into account any 
objections, assertions, comments, or qualifications proffered by the re
spondent. 

Partial payments of an assessed penalty, absent an approved settlement, 
shall be returned and the department shall consider any such failure to 
pay the full penalty amount to be a request for a hearing. 

10. The department does not consider the immediate correction or ces
sation of noncompliant conduct or correction or removal of noncom
pliant equipment or products to be a defense or excuse to assessment 
of a penalty or license sanction. Nothing in this provision, however, 
shall prevent the department from adopting policies that provide for no 
penalty, waiver of penalty, or reduction of a penalty upon correction, 
cessation, or removal of noncompliance in particular circumstances. 

These guidelines, including the matrix, are based on current circum
stances, including extant information, laws, and department policies. 

As the enforcement of these types of violations continues and addi
tional data are gathered, these guidelines will be reviewed and may be 
adjusted from time to time to reflect any changes in the circumstances 
on which it is based. Such modifications may be implemented retroac
tively, to the extent permitted by law, or become effective, at the de
partment’s discretion, prior to, concurrent with, or at after the end of a 
specific time period following publication. 

For purposes of these Guidelines, "Respondent" means a person who 
is alleged to have or has committed a violation. 

These guidelines and the Weights and Measures Administrative 
Penalty Matrix is effective immediately upon publication in the Texas 
Register and supersedes the Weights and Measures Administrative 
Penalty Matrix as published in the May 25, 2007, issue of the Texas 
Register (32 TexReg 2888) for those violations committed on or after 
the date this matrix is published. 

Figure: 176 - Weights and Measures Enforcement Guidelines; Weights 
and Measures Penalty and Sanction Matrix 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

TRD-201102342 
Dolores Alvarado Hibbs 
General Counsel 
Texas Department of Agriculture 
Filed: June 22, 2011 

Office of the Attorney General 
Texas Health and Safety and Texas Water Code Settlement 
Notice 

Notice is hereby given by the State of Texas of the following proposed 
resolution of an environmental enforcement lawsuit under the Texas 
Health and Safety Code and Texas Water Code. Before the State may 
settle a judicial enforcement action under the Water Code, the State 
shall permit the public to comment in writing on the proposed judg
ment. The Attorney General will consider any written comments and 
may withdraw or withhold consent to the proposed agreed judgment 
if the comments disclose facts or considerations that indicate that the 
consent is inappropriate, improper, inadequate, or inconsistent with the 
requirements of the Code. 

Case Title and Court: Harris County, Texas and the State of Texas v. 
American Opportunity for Housing 2002 Portfolio, L.L.C.; Cause No. 
2010-34880; in the 157th Judicial District Court, Harris County, Texas. 

Nature of Defendant’s Operations: Defendant operated an apartment 
complex in Harris County, Texas. Defendant unlawfully discharged 
raw sewage onto the ground. In addition, Harris County investigators 
observed problems with the complex swimming pool and open outdoor 
burning violations. 

Proposed Agreed Judgment: The Agreed Final Judgment orders the 
Defendant to collectively pay $123,550 in civil penalties to Harris 
County and the State of Texas along with attorney’s fees and injunctive 
relief. 

For a complete description of the proposed settlement, the complete 
proposed Agreed Final Judgment should be reviewed. Requests for 
copies of the judgment, and written comments on the proposed settle
ment, should be directed to Anthony W. Benedict, Assistant Attorney 
General, Environmental Protection and Administrative Law Division, 
Office of the Texas Attorney General, P.O. Box 12548, Austin, Texas 
78711-2548, (512) 463-2012, facsimile (512) 320-0911. Written com
ments must be received within 30 days of publication of this notice to 
be considered. 

For information regarding this publication, contact Zindia Thomas, 
Agency Liaison, at (512) 936-9901. 
TRD-201102327 
Jay Dyer 
Deputy Attorney General 
Office of the Attorney General 
Filed: June 22, 2011 

Cancer Prevention and Research Institute of 
Texas 
Request for Applications R-12-ETRA-1 Early Translational 
Research Award 

The Cancer Prevention and Research Institute of Texas (CPRIT) seeks 
grant applications from qualified organizations located in the State of 
Texas for innovative research projects addressing critically important 
questions that will significantly advance the treatment of cancer. The 

objective of this award is to "bridge the gap" between promising new 
discoveries achieved in the research laboratory and commercial devel
opment by funding attainment of a Target Product Profile for the thera
peutic, device, or diagnostic assay through activities up to and includ
ing preclinical proof-of-principle data that demonstrate applicability to 
the planned clinical scenario. The work funded under this request for 
applications must be deemed sufficiently robust such that successful 
completion would result in identification of a "lead" compound, assay, 
or device that, as a next stage, could be taken into full development 
in compliance with International Conference on Harmonization (ICH) 
Guidelines and U.S. regulatory guidance documents and regulations. 
Applicants must identify a clear path of development to achieve the 
Target Product Profile outlined in the application. Successful appli
cants would be eligible for a grant award of up to $1,000,000 for a 
period of 1 - 3 years. 

A request for applications is available online at www.cprit.state.tx.us. 
Applications will be accepted beginning at 7:00 a.m. Central Time on 
August 4, 2011, and must be submitted via the CPRIT Application Re
ceipt System (www.CPRITGrants.org). Only applications submitted at 
this portal will be considered eligible for evaluation. Applications are 
due on or before 3:00 p.m. Central Time on November 22, 2011. There 
is a cap on the number of applications that may be submitted per insti
tution. Applicants are advised to consult with their institution’s Office 
of Research and Sponsored Programs (or equivalent). CPRIT will not 
accept late applications or applications that are not submitted via the 
portal. 
TRD-201102223 
William "Bill" Gimson 
Executive Director 
Cancer Prevention and Research Institute of Texas 
Filed: June 17, 2011 

Comptroller of Public Accounts 
Certification of the Average Taxable Price of Gas and Oil 
May 2011 

The Comptroller of Public Accounts, administering agency for the col
lection of the Crude Oil Production Tax, has determined that the aver
age taxable price of crude oil for reporting period May 2011, as required 
by Tax Code, §202.058, is $79.43 per barrel for the three-month period 
beginning on February 1, 2011, and ending April 30, 2011. Therefore, 
pursuant to Tax Code, §202.058, crude oil produced during the month 
of May 2011, from a qualified Low-Producing Oil Lease, is not eligible 
for exemption from the crude oil production tax imposed by Tax Code, 
Chapter 202. 

The Comptroller of Public Accounts, administering agency for the col
lection of the Natural Gas Production Tax, has determined that the av
erage taxable price of gas for reporting period May 2011, as required 
by Tax Code, §201.059, is $3.18 per mcf for the three-month period 
beginning on February 1, 2011, and ending April 30, 2011. Therefore, 
pursuant to Tax Code, §201.059, gas produced during the month of 
May 2011, from a qualified Low-Producing Well, is eligible for 25% 
credit on the natural gas production tax imposed by Tax Code, Chapter 
201. 

The Comptroller of Public Accounts, administering agency for the col
lection of the Franchise Tax, has determined, as required by Tax Code, 
§171.1011(s), that the average closing price of West Texas Intermedi
ate crude oil for the month of May 2011, is $101.36 per barrel. There
fore, pursuant to Tax Code, §171.1011(r), a taxable entity shall not ex
clude total revenue received from oil produced during the month of 
May 2011, from a qualified low-producing oil well. 
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♦ ♦ ♦ 

♦ ♦ ♦ 

♦ ♦ ♦ 

The Comptroller of Public Accounts, administering agency for the col
lection of the Franchise Tax, has determined, as required by Tax Code, 
§171.1011(s), that the average closing price of gas for the month of 
May 2011, is $4.34 per MMBtu. Therefore, pursuant to Tax Code, 
§171.1011(r), a taxable entity shall exclude total revenue received from 
gas produced during the month of May 2011, from a qualified low-pro
ducing gas well. 

Inquiries should be directed to Bryant K. Lomax, Manager, Tax Policy 
Division, P.O. Box 13528, Austin, Texas 78711-3528. 
TRD-201102303 
Ashley Harden 
General Counsel 
Comptroller of Public Accounts 
Filed: June 21, 2011 

Office of Consumer Credit Commissioner 
Notice of Rate Ceilings 

The Consumer Credit Commissioner of Texas has ascertained the fol
lowing rate ceilings by use of the formulas and methods described in 
§§303.003, 303.009, and 304.003, Texas Finance Code. 

The weekly ceiling as prescribed by  §303.003 and §303.009 
for the period of 06/27/11 - 07/03/11 is 18% for Con
sumer1/Agricultural/Commercial2 credit through $250,000. 

The weekly ceiling as prescribed by §303.003 and §303.009 for the 
period of 06/27/11 - 07/03/11 is 18% for Commercial over $250,000. 

The judgment ceiling as prescribed by §304.003 for the period of 
07/01/11 - 07/31/11 is 5.00% for Consumer/Agricultural/Commercial 
credit through $250,000. 

The judgment ceiling as prescribed by §304.003 for the period of 
07/01/11 - 07/31/11 is 5.00% for Commercial over $250,000. 
1 Credit for personal, family or household use. 
2 Credit for business, commercial, investment or other similar purpose. 
TRD-201102290 
Leslie L. Pettijohn 
Commissioner 
Office of Consumer Credit Commissioner 
Filed: June 20, 2011 

East Texas Council of Governments 
Public Notice 

East Texas Council of Governments (ETCOG) is accepting proposals 
from experienced individuals, organizations or agencies to provide se
nior nutrition services under Title III of the Older Americans Act in 
Rains County and two meal sites in Wood County (Hainesville and 
Yantis). The proposal packet may be obtained by submitting a request 
to Claude Andrews by fax (903) 983-1440 or by email at claude.an
drews@etcog.org. Proposal packets are available in an electronic for
mat upon request and may be obtained by going to www.etcog.org. 
Deadline to submit a proposal is 5:00 p.m. (CST) on July 20, 2011. 
Proposals will be opened and read at the ETCOG Office after this date 
and time. The ETCOG reserve the right to reject any and/or all propos
als and to waive any technicalities in the best interest of these entities. 
Equal opportunity employer. Auxiliary Aids and Services are available 
upon request. 

EAST TEXAS COUNCIL OF GOVERNMENTS 

3800 Stone Road 

Kilgore, Texas 75662 

(903) 984-8641 

TDD: 711 or 1-800-735-2989 

FAX: (903) 983-1440 

TRD-201102297 
Lindsay Vanderbilt 
Communications Manager 
East Texas Council of Governments 
Filed: June 20, 2011 

Texas Commission on Environmental Quality 
Agreed Orders 

The Texas Commission on Environmental Quality (TCEQ or commis
sion) staff is providing an opportunity for written public comment on 
the listed Agreed Orders (AOs) in accordance with Texas Water Code 
(TWC), §7.075. TWC, §7.075 requires that before the commission 
may approve the AOs, the commission shall allow the public an op
portunity to submit written comments on the proposed AOs. TWC, 
§7.075 requires that notice of the proposed orders and the opportunity 
to comment must be published in the Texas Register no later than the 
30th day before the date on which the public comment period closes, 
which in this case is August 1, 2011. TWC, §7.075 also requires that 
the commission promptly consider any written comments received and 
that the commission may withdraw or withhold approval of an AO if a 
comment discloses facts or considerations that indicate that consent is 
inappropriate, improper, inadequate, or inconsistent with the require
ments of the statutes and rules within the commission’s jurisdiction 
or the commission’s orders and permits issued in accordance with the 
commission’s regulatory authority. Additional notice of changes to a 
proposed AO is not required to be published if those changes are made 
in response to written comments. 

A copy of each proposed AO is available for public inspection at both 
the commission’s central office, located at 12100 Park 35 Circle, Build
ing C, 1st Floor, Austin, Texas 78753, (512) 239-2545 and at the appli
cable regional office listed as follows. Written comments about an AO 
should be sent to the enforcement coordinator designated for each AO 
at the commission’s central office at P.O. Box 13087, Austin, Texas 
78711-3087 and must be received by 5:00 p.m. on August 1, 2011. 
Written comments may also be sent by facsimile machine to the en
forcement coordinator at (512) 239-2550. The commission enforce
ment coordinators are available to discuss the AOs and/or the com
ment procedure at the listed phone numbers; however, TWC, §7.075 
provides that comments on the AOs shall be submitted to the commis
sion in writing. 

(1) COMPANY: Akram Rihani dba Oakland Shell; DOCKET NUM
BER: 2010-1868-PST-E; IDENTIFIER: RN102780855; LOCATION: 
Fort Worth, Tarrant County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§115.245(1) and Texas Health and Safety Code, §382.085(b), by 
failing to successfully complete the Stage II vapor recovery system 
testing to ensure that the system meets the performance criteria for the 
system within 30 days of major system replacement or modification; 
30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to 
make available to a common carrier a valid, current TCEQ delivery 
certificate before accepting delivery of a regulated substance into the 
underground storage tanks (USTs); and 30 TAC §334.8(c)(4)(A)(vii) 
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and (5)(B)(ii), by failing to timely renew a previously issued UST 
delivery certificate by submitting a properly completed UST registra
tion and self-certification form at least 30 days before the expiration 
date; PENALTY: $8,699; ENFORCEMENT COORDINATOR: Cara 
Windle, (512) 239-2581; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(2) COMPANY: AM/PM GROCERY, INCORPORATED; DOCKET 
NUMBER: 2011-0201-PST-E; IDENTIFIER: RN101497717; LO
CATION: Pflugerville, Travis County; TYPE OF FACILITY: 
convenience store with retail sales of gasoline; RULE VIOLATED: 
30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing to provide 
proper corrosion protection for the underground storage tank system; 
PENALTY: $1,875; ENFORCEMENT COORDINATOR: Theresa 
Hagood, (512) 239-2540; REGIONAL OFFICE: 2800 South IH 35, 
Suite 100, Austin, Texas 78704-5712, (512) 339-2929. 

(3) COMPANY: Arthur Mitchell, Jr.; DOCKET NUMBER: 
2010-1276-SLG-E; IDENTIFIER: RN103008785; LOCATION: Rusk 
County; TYPE OF FACILITY: sludge transportation; RULE VIO
LATED: 30 TAC §312.142(a), by failing to apply for a transporter 
registration and receive a registration from the executive director 
prior to commencing operations; and 30 TAC §312.143, by failing to 
prevent the unauthorized disposal of domestic septage; PENALTY: 
$3,053; ENFORCEMENT COORDINATOR: Merrilee Hupp, (512) 
239-4490; REGIONAL OFFICE: 2916 Teague Drive, Tyler, Texas 
75701-3734, (903) 535-5100. 

(4) COMPANY: Bismilla, Incorporated dba Exclusive Food 
Mart; DOCKET NUMBER: 2011-0413-PST-E; IDENTIFIER: 
RN101910396; LOCATION: Houston, Harris County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE VI
OLATED: 30 TAC §334.49(a)(1) and TWC, §26.3475(d), by failing to 
provide proper corrosion protection for the underground storage tank 
system; PENALTY: $3,250; ENFORCEMENT COORDINATOR: 
Allison Fischer, (512) 239-2574; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(5) COMPANY: City of Pasadena; DOCKET NUMBER: 2011-0519
UTL-E; IDENTIFIER: RN101422145; LOCATION: Pasadena, Har
ris County; TYPE OF FACILITY: public water supply; RULE VIO
LATED: 30 TAC §290.39(o)(1) and §291.162(a) and (j) and TWC, 
§13.1395(b)(2), by failing to submit to the executive director for ap
proval by the required deadline, an adoptable emergency preparedness 
plan that demonstrates the facility’s ability to provide emergency op
erations; PENALTY: $525; ENFORCEMENT COORDINATOR: An
drea Byington, (512) 239-2579; REGIONAL OFFICE: 5425 Polk Av
enue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(6) COMPANY: City of Rosebud; DOCKET NUMBER: 2011
0367-MWD-E; IDENTIFIER: RN101918423; LOCATION: Falls 
County; TYPE OF FACILITY: wastewater treatment facility; RULE 
VIOLATED: 30 TAC §305.125(17) and Texas Pollutant Discharge 
Elimination System (TPDES) Permit Number WQ0010731001, 
Monitoring and Reporting Requirements Number 1, by failing to 
submit monitoring results at the intervals specified in the permit; and 
30 TAC §305.125(17) and TPDES Permit Number WQ0010731001, 
Sludge Provisions, by failing to submit the annual sludge report for 
the monitoring period ending July 31, 2010 by September 1, 2010; 
PENALTY: $9,100; ENFORCEMENT COORDINATOR: Cheryl 
Thompson, (817) 588-5886; REGIONAL OFFICE: 6801 Sanger 
Avenue, Suite 2500, Waco, Texas 76710-7826, (254) 751-0335. 

(7) COMPANY: Esteban Rey Renteria; DOCKET NUMBER: 
2011-0466-PST-E; IDENTIFIER: RN102356128; LOCATION: 
Palestine, Anderson County; TYPE OF FACILITY: property with 
three inactive underground storage tanks (USTs); RULE VIOLATED: 

30 TAC §334.47(a)(2), by failing to permanently remove from service, 
no later than 60 days after the prescribed upgrade implementation 
date, a UST for which any applicable component of the system is 
not brought into timely compliance with the upgrade requirements; 
PENALTY: $2,625; ENFORCEMENT COORDINATOR: Thomas 
Greimel, (512) 239-5690; REGIONAL OFFICE: 2916 Teague Drive, 
Tyler, Texas 75701-3734, (903) 535-5100. 

(8) COMPANY: Fall Creek Utility Company, Incorporated; DOCKET 
NUMBER: 2011-0525-MWD-E; IDENTIFIER: RN101609766; LO
CATION: Hood County; TYPE OF FACILITY: wastewater treatment 
plant; RULE VIOLATED: TWC, §26.121(a), 30 TAC §305.125(1), 
and Texas Pollutant Discharge Elimination System (TPDES) Per
mit Number WQ0013809001, Effluent Limitations and Monitoring 
Requirements Number 1, by failing to comply with the permitted 
effluent limits; and 30 TAC §305.125(17) and TPDES Permit Num
ber WQ0013809001 Sludge Provisions, by failing to submit the 
annual sludge report for the monitoring period ending July 31, 2010; 
PENALTY: $8,760; ENFORCEMENT COORDINATOR: Harvey 
Wilson, (512) 239-0321; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(9) COMPANY: Forestar (USA) Real Estate Group Incorpo
rated; DOCKET NUMBER: 2011-0423-EAQ-E; IDENTIFIER: 
RN106056518; LOCATION: Cedar Park, Williamson County; TYPE 
OF FACILITY: land development; RULE VIOLATED: 30 TAC 
§213.23(a)(1), by failing to receive approval of a Contributing Zone 
Plan before beginning construction of a regulated activity over the Ed
wards Aquifer Contributing Zone; PENALTY: $7,500; Supplemental 
Environmental Project offset amount of $3,000 applied to Hill Country 
Conservancy, Bunny Run Preserve Restoration; ENFORCEMENT 
COORDINATOR: Harvey Wilson, (512) 239-0321; REGIONAL 
OFFICE: 2800 South IH 35, Suite 100, Austin, Texas 78704-5712, 
(512) 339-2929. 

(10) COMPANY: GULFLANDER PARTNERS GROUP, L.P.; 
DOCKET NUMBER: 2011-0505-PWS-E; IDENTIFIER: 
RN101241438; LOCATION: Orange County; TYPE OF FACILITY: 
public water supply; RULE VIOLATED: 30 TAC §290.41(c)(1)(B), 
by failing to locate the facility’s well at least 500 feet from a sewage 
treatment plant; and 30 TAC §290.41(c)(3)(C), by failing to seal the 
space between the casing and drill hole by using enough cement under 
pressure to completely fill and seal the annular space between the 
well casing and the drill hole; PENALTY: $660; ENFORCEMENT 
COORDINATOR: Stephen Thompson, (512) 239-2558; REGIONAL 
OFFICE: 3870 Eastex Freeway, Beaumont, Texas 77703-1892, (409) 
898-3838. 

(11) COMPANY: Horizon Regional Municipal Utility Dis
trict; DOCKET NUMBER: 2011-0422-MWD-E; IDENTIFIER: 
RN102329075; LOCATION: El Paso County; TYPE OF FACILITY: 
wastewater treatment plant; RULE VIOLATED: 30 TAC §305.125(1) 
and (5)  and Texas Pollutant Discharge Elimination System (TPDES) 
Permit Number WQ0010795001, Operational Requirements Number 
1, by failing to ensure that the facility and all of its systems of collec
tion, treatment, and disposal are properly operated and maintained; 
30 TAC §305.125(5) and TPDES Permit Number WQ0010795001, 
Operational Requirements Number 1 and Other Requirements Num
ber 10.f, by failing to install adequate equipment to determine the 
application rate and volume of effluent used for irrigation; 30 TAC 
§305.125(1) and TPDES Permit Number WQ0010795001, Other 
Requirements Number 10.n, by failing to maintain a trace chlorine 
residual at the point of irrigation application; and 30 TAC §210.5(d), 
by failing to obtain a Reclaimed Water Use Authorization; PENALTY: 
$3,420; ENFORCEMENT COORDINATOR: Heather Brister, (254) 
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761-3034; REGIONAL OFFICE: 401 East Franklin Avenue, Suite 
560, El Paso, Texas 79901-1206, (915) 834-4949. 

(12) COMPANY: MHBS, Incorporated; DOCKET NUMBER: 
2011-0524-MSW-E; IDENTIFIER: RN106084619; LOCATION: 
Yorktown, Dewitt County; TYPE OF FACILITY: solid waste hauling; 
RULE VIOLATED: 30 TAC §330.103(b) and §330.15(c), by failing to 
ensure that all waste collected is unloaded only at facilities authorized 
to accept the type of waste being transported; PENALTY: $900; 
ENFORCEMENT COORDINATOR: Mike Pace, (817) 588-5933; 
REGIONAL OFFICE: 6300 Ocean Drive, Suite 1200, Corpus Christi, 
Texas 78412-5503, (361) 825-3100. 

(13) COMPANY: Mirando City Water Supply Corporation; DOCKET 
NUMBER: 2011-0318-PWS-E; IDENTIFIER: RN101195360; LO
CATION: Mirando City, Webb County; TYPE OF FACILITY: public 
water supply; RULE VIOLATED: 30 TAC §290.45(b)(1)(C)(i) and 
Texas Health and Safety Code (THSC), §341.0315(c) and TCEQ 
Agreed Order Docket Number 2009-0952-PWS-E, Ordering Provision 
Number 2.d.i, by failing to provide a minimum well capacity of 0.6 
gallons per minute per connection; 30 TAC §290.45(b)(1)(C)(iv) 
and THSC, §341.0315(c) and TCEQ Agreed Order Docket Number 
2009-0952-PWS-E, Ordering Provision Number 2.d.ii, by failing to 
provide an elevated storage capacity of 100 gallons per connection; 30 
TAC §290.42(e)(4)(A), by failing to provide a full-face self-contained 
breathing apparatus or supplied air respirator that meets Occupational 
Safety and Health Administration standards for construction and oper
ation, and a small bottle of fresh ammonia solution (or approved equal) 
for testing for chlorine leakage that is located outside the chlorination 
room and immediately available to the operator in the event of an 
emergency; 30 TAC §290.42(e)(4)(C), by failing to provide adequate 
ventilation, which includes both high level and floor level screened 
vents for the chlorine storage room; 30 TAC §290.46(e)(4)(A) and 
THSC, §341.033(a), by failing to operate the facility under the direct 
supervision of a water works operator who holds a Class D or higher 
license; 30 TAC §290.46(m)(1)(A), by failing to inspect the facility’s 
ground storage tanks annually; 30 TAC §290.46(n)(3), by failing to 
provide copies of well completion data; 30 TAC §290.46(s)(2)(C)(i), 
by failing to calibrate the manual disinfectant residual analyzers at 
least once every 30 days using chlorine solutions of known concen
trations; 30 TAC §290.110(e)(4), by failing to prepare and submit 
Disinfectant Level Quarterly Operating Reports to the commission 
each quarter by the tenth day of the month following the end of 
each quarter; 30 TAC §290.121(a) and (b), by failing to develop 
and maintain an up-to-date chemical and microbiological monitoring 
plan that identifies all sampling locations, describes the sampling 
frequency, and specifies the analytical procedures and laboratories that 
the facility will use to comply with the monitoring requirements; and 
30 TAC §290.42(a)(1) and THSC, §341.0315(c), by failing to provide 
production capacities that meet or exceed the facility’s maximum daily 
demand; PENALTY: $4,389; ENFORCEMENT COORDINATOR: 
Andrea Linson-Mgbeoduru, (512) 239-1482; REGIONAL OFFICE: 
707 East Calton Road, Suite 304, Laredo, Texas 78041-3887, (956) 
791-6611. 

(14) COMPANY: Octavio Farias; DOCKET NUMBER: 2011
0299-PST-E; IDENTIFIER: RN101764942; LOCATION: Houston, 
Harris County; TYPE OF FACILITY: property with four inactive 
underground storage tanks (USTs); RULE VIOLATED: 30 TAC 
§334.47(a)(2), by failing to permanently remove from service, no 
later than 60 days after the prescribed upgrade implementation date, 
a UST system for which any applicable component of the system is 
not brought into timely compliance with the upgrade requirements; 
PENALTY: $5,500; ENFORCEMENT COORDINATOR: Wallace 
Myers, (512) 239-6580; REGIONAL OFFICE: 5425 Polk Avenue, 
Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(15) COMPANY: Olympia C-Store Management LLC dba Olympia 
C Store; DOCKET NUMBER: 2011-0390-PST-E; IDENTIFIER: 
RN103150926; LOCATION: Arlington, Tarrant County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to 
renew a previously issued underground storage tank (UST) delivery 
certificate by submitting a properly completed UST registration and 
self-certification form at least 30 days before the expiration date; 30 
TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to make 
available to a common carrier a valid, current TCEQ delivery certifi 
cate before accepting delivery of a regulated substance into the UST; 
30 TAC §115.246(7)(A) and Texas Health and Safety Code (THSC), 
§382.085(b), by failing to maintain Stage II records at the station 
and make them immediately available for review upon request by 
agency personnel; and 30 TAC §115.245(2) and THSC, §382.085(b), 
by failing to verify proper operation of the Stage II equipment at 
least once every 12 months; PENALTY: $6,455; ENFORCEMENT 
COORDINATOR: Wallace Myers, (512) 239-6580; REGIONAL 
OFFICE: 2309 Gravel Drive, Fort Worth, Texas 76118-6951, (817) 
588-5800. 

(16) COMPANY: Shanil Oil Company dba Runway Smoke 
Shop; DOCKET NUMBER: 2011-0639-PST-E; IDENTIFIER: 
RN101377349; LOCATION: Groves, Jefferson County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §334.50(b)(1)(A), (d)(1)(B)(ii) and (iii)(I) and 
TWC, §26.3475(c)(1), by failing to monitor underground storage tanks 
(USTs) for releases at a frequency of at least once every month (not to 
exceed 35 days between each monitoring) and by failing to conduct 
reconciliation of inventory control records at least once a month, in 
a manner sufficiently accurate to detect a release which equals or 
exceeds the sum of 1.0% of the total substance flow-through for the 
month plus 130 gallons and by failing to record inventory volume mea
surement for regulated substance inputs, withdrawals, and the amount 
still remaining in the tank each operating day; 30 TAC §115.244(3) 
and Texas Health and Safety Code (THSC), §382.085(b), by failing to 
conduct monthly inspections of the Stage II vapor recovery system; 30 
TAC §115.242(9) and THSC, §382.085(b), by failing to post operating 
instructions conspicuously on the front of each gasoline dispensing 
pump; and 30 TAC §115.245(2) and THSC, §382.085(b), by failing to 
verify proper operation of the Stage II equipment at least once every 36 
months or upon major system replacement or modification, whichever 
occurs first; PENALTY: $7,033; ENFORCEMENT COORDINATOR: 
Keith Frank, (512) 239-1203; REGIONAL OFFICE: 3870 Eastex 
Freeway, Beaumont, Texas 77703-1892, (409) 898-3838. 

(17) COMPANY: SPEEDEXX ENTERPRISE INCORPORATED 
dba Speedexx Food Store; DOCKET NUMBER: 2011-0391-PST-E; 
IDENTIFIER: RN101804599; LOCATION: Houston, Harris County; 
TYPE OF FACILITY: convenience store with retail sales of gaso
line; RULE VIOLATED: 30 TAC §334.50(b)(1)(A) and TWC, 
§26.3475(c)(1), by failing to monitor underground storage tanks for re
leases at a frequency of at least once per month (not to exceed 35 days 
between each monitoring); PENALTY: $2,750; ENFORCEMENT 
COORDINATOR: Danielle Porras, (713) 767-3682; REGIONAL 
OFFICE: 5425 Polk Avenue, Suite H, Houston, Texas 77023-1486, 
(713) 767-3500. 

(18) COMPANY: Stars Impex, Incorporated dba S & S Mart; DOCKET 
NUMBER: 2011-0249-PST-E; IDENTIFIER: RN101540599; LOCA
TION: Joshua, Johnson County; TYPE OF FACILITY: convenience 
store with retail sales of gasoline; RULE VIOLATED: 30 TAC 
§334.50(b)(1)(A) and TWC, §26.3475(c)(1), by failing to monitor 
the underground storage tanks for releases at a frequency of at least 
once every month (not to exceed 35 days between each monitoring); 
PENALTY: $5,000; ENFORCEMENT COORDINATOR: Thomas 
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Greimel, (512) 239-5690; REGIONAL OFFICE: 2309 Gravel Drive, 
Fort Worth, Texas 76118-6951, (817) 588-5800. 

(19) COMPANY: Structural Metals, Incorporated; DOCKET NUM
BER: 2011-0557-IHW-E; IDENTIFIER: RN102413689; LOCATION: 
Seguin, Guadalupe County; TYPE OF FACILITY: steel manufacturing 
facility; RULE VIOLATED: 30 TAC §37.251(c)(2) and (3), by failing 
to demonstrate acceptable financial assurance that meets the require
ments of the financial test option; PENALTY: $5,525; Supplemental 
Environmental Project offset amount of $2,210 applied to Texas State 
University River Systems Institute, Continuous Water Quality Mon
itoring Network; ENFORCEMENT COORDINATOR: Danielle Por
ras, (713) 767-3682; REGIONAL OFFICE: 14250 Judson Road, San 
Antonio, Texas 78233-4480, (210) 490-3096. 

(20) COMPANY: TUFF ENTERPRISE, INCORPORATED dba Kirk
wood Mart; DOCKET NUMBER: 2011-0314-PST-E; IDENTIFIER: 
RN102487840; LOCATION: Stafford, Fort Bend County; TYPE OF 
FACILITY: convenience store with retail sales of gasoline; RULE 
VIOLATED: 30 TAC §115.242(3) and Texas Health and Safety Code, 
§382.085(b), by failing to maintain the Stage II vapor recovery system 
in proper operating condition, as specified by the manufacturer and/or 
any applicable California Air Resources Board Executive Order, and 
free of defects that would impair the effectiveness of the system; 
30 TAC §334.8(c)(4)(A)(vii) and (5)(B)(ii), by failing to timely 
renew a previously issued TCEQ delivery certificate by submitting 
a properly completed underground storage tank (UST) registration 
and self-certification form at least 30 days before the expiration date; 
and 30 TAC §334.8(c)(5)(A)(i) and TWC, §26.3467(a), by failing to 
make available to a common carrier a valid, current TCEQ delivery 
certificate before accepting delivery of a regulated substance into 
the USTs; PENALTY: $7,500; ENFORCEMENT COORDINATOR: 
Clinton Sims, (512) 239-6933; REGIONAL OFFICE: 5425 Polk 
Avenue, Suite H, Houston, Texas 77023-1486, (713) 767-3500. 

(21) COMPANY: Victoria County Water Control and Improvement 
District Number 1; DOCKET NUMBER: 2011-0526-MWD-E; 
IDENTIFIER: RN101516714; LOCATION: Bloomington, Victoria 
County; TYPE OF FACILITY: municipal wastewater treatment facil
ity; RULE VIOLATED: TWC, §26.121(a)(1), 30 TAC §305.125(1), 
and Texas Pollutant Discharge Elimination System Permit Number 
WQ0010513002, Effluent Limitations and Monitoring Requirements 
Number 1, by failing to maintain compliance with permitted effluent 
limitations; PENALTY: $8,360; ENFORCEMENT COORDINATOR: 
Evette Alvarado, (512) 239-2573; REGIONAL OFFICE: 6300 Ocean 
Drive, Suite 1200, Corpus Christi, Texas 78412-5503, (361) 825-3100. 
TRD-201102307 
Kathleen C. Decker 
Director, Litigation Division 
Texas Commission on Environmental Quality 
Filed: June 21, 2011 

Enforcement Orders 

An agreed order was entered regarding Scott Kimble and Karena Kim
ble dba Medina Highlands, Docket No. 2008-1176-PWS-E on June 13, 
2011 assessing $6,581 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jennifer Cook, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed suspension order was entered regarding Jerry D. Penner, 
Docket No. 2009-0386-OSS-E on June 13, 2011. 

Information concerning any aspect of this order may be obtained by 
contacting Rudy Calderon, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Post Oak Grinding, L.L.C., 
Docket No. 2009-0585-MSW-E on June 13, 2011 assessing $8,400 
in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Xavier Guerra, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding City  of Cranfills Gap, Docket 
No. 2009-1288-MWD-E on June 13, 2011 assessing $4,625 in admin
istrative penalties with $925 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jeremy Escobar, Enforcement Coordinator at (361) 825
3422, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Carl’s Corner, Docket 
No. 2009-1496-PWS-E on June 13, 2011 assessing $9,050 in admin
istrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephen Thompson, Enforcement Coordinator at (512) 239
2558, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Beacon Estates Water Supply 
Corporation, Docket No. 2009-1545-MLM-E on June 13, 2011 assess
ing $16,997 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rudy Calderon, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Wayman Grigson, Executor of 
the Imogene Grigson Holloway Estate, Docket No. 2009-1650-MLM
E on June 13, 2011 assessing $7,811 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephanie Frazee, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Travis D. Hester and Soil Works 
of Dallas, Inc., Docket No. 2009-1757-MSW-E on June 13, 2011 as
sessing $8,250 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Xavier Guerra, Staff Attorney at (210) 403-4016, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Pasadena Refining System, Inc, 
Docket No. 2009-1807-AIR-E on June 13, 2011 assessing $279,125 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained 
by contacting Nadia Hameed, Enforcement Coordinator at (713) 
767-3629, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An order was entered regarding Noortima, Inc. dba Nice N Easy Food 
Store, Docket No. 2009-1891-PST-E on June 13, 2011 assessing 
$8,395 in administrative penalties. 
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Information concerning any aspect of this order may be obtained by 
contacting Phillip Goodwin, Staff Attorney at (512) 239-0675, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Equistar Chemicals, LP, Docket 
No. 2009-1896-IHW-E on June 13, 2011 assessing $67,050 in admin
istrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jeffrey Huhn, Staff Attorney at (512) 239-3400, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Coastal Crushed Concrete LLC, 
Docket No. 2010-0005-AIR-E on June 13, 2011 assessing $1,000 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jeffrey Huhn, Staff Attorney at (512) 239-3400, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding LAPORTE BUSINESS, INC. 
dba Quick Stop, Docket No. 2010-0118-PST-E on June 13, 2011 as
sessing $9,401 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rudy Calderon, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Quality Container and Envi
ronmental Services LLC, Docket No. 2010-0208-IHW-E on June 13, 
2011 assessing $37,575 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting James Sallan, Staff Attorney at (713) 422-8914, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding JP Environmental Recycling, 
LLC Contractors Abatement Services, Inc. and BBC AF Manage
ment/Development LLC, Docket No. 2010-0234-MSW-E on June 13, 
2011 assessing $30,000 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jeffrey Huhn, Staff Attorney at (210) 403-4023, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Veolia ES Technical Solutions, 
L.L.C. fka Onyx Environmental Services, L.L.C., Docket No. 2010
0272-MLM-E on June 13, 2011 assessing $17,840 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney at (713) 422-8914, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Rayburn Country Municipal 
Utility District, Docket No. 2010-0347-MWD-E on June 13, 2011 as
sessing $10,035 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding NPJ ENTERPRISES, INC. dba 
Z-P Mart, Docket No. 2010-0400-PST-E on June 13, 2011 assessing 
$2,625 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marshall Coover, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Water Association of North 
Lake, Inc., Docket No. 2010-0413-PWS-E on June 13, 2011 assess
ing $9,842 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephanie Frazee, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding New A & S Investments Inc 
dba Quickway Food Store 3, Docket No. 2010-0426-PST-E on June 
13, 2011 assessing $12,817 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Xavier Guerra, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding VSV, INC. dba BEST STOP 
#4, Docket No. 2010-0452-PST-E on June 13, 2011 assessing $4,704 
in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Kari L. Gilbreth, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding PS Royal Car Wash, L.P., Docket 
No. 2010-0567-WQ-E on June 13, 2011 assessing $2,377 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Peipey Tang, Staff Attorney at (512) 239-3400, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding D & K Del Bosque, Inc. dba 
Old Gringo Lake Supply, Docket No. 2010-0574-PWS-E on June 13, 
2011 assessing $4,034 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Tammy L. Mitchell, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Santos Barcenas dba Tyre King 
Recycling, Docket No. 2010-0575-MSW-E on June 13, 2011 assessing 
$13,200 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Gary K. Shiu, Staff Attorney at (713) 422-8916, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding HAPP Y CHAP, LLC dba 
Happy Chap, Docket No. 2010-0576-PST-E on June 13, 2011 assess
ing $6,100 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, Staff Attorney at (512) 239-0675, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
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A default order was entered regarding Antonio Reys dba Ivys Trucking, 
Docket No. 2010-0606-MLM-E on June 13, 2011 assessing $1,574 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephanie Frazee, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Dempsey Dunn, Docket No. 
2010-0714-MSW-E on June 13, 2011 assessing $1,050 in administra
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Dolores A. Luke dba Little Big 
Horn Services, Docket No. 2010-0745-PWS-E on June 13, 2011 as
sessing $688 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Steven M. Fishburn, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Horacio Tomas Meneses Bonilla, 
Docket No. 2010-0774-MSW-E on June 13, 2011 assessing $262 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Alfredo Solalinde dba Pine Oak 
Forest Water System, Docket No. 2010-0794-PWS-E on June 13, 2011 
assessing $378 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Steven M. Fishburn, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Dennie Shelton, Docket No. 
2010-0883-MSW-E on June 13, 2011 assessing $7,875 in administra
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Rafael Mendoza III dba Kwik
E-Mart Concenience Store, Docket No. 2010-0934-PST-E on June 13, 
2011 assessing $5,408 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Steven M. Fishburn, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Felix DeHerrera and Christine 
DeHerrera, Docket No. 2010-0941-WQ-E on June 13, 2011 assessing 
$1,050 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Anna Treadwell, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Charles Simmons, Docket No. 
2010-0955-PST-E on June 13, 2011 assessing $6,000 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Cary Cantu dba Cary’s Lawn & 
Landscaping, Docket No. 2010-0957-LII-E on June 13, 2011 assessing 
$262 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Rudy Calderon, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Juan Kozer dba Kozer & Asso
ciates, LLC, Docket No. 2010-0958-LII-E on June 13, 2011 assessing 
$250 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding 610 ENTERPRISES INC. dba 
610 Valero, Docket No. 2010-0993-PST-E on June 13, 2011 assessing 
$8,896 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Anna M. Treadwell, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding JASANI’S INTERNATIONAL 
INC. dba Silsbee Shell, Docket No. 2010-1018-PST-E on June 13, 
2011 assessing $8,601 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Birda Miller and Mary Madison, 
Docket No. 2010-1026-MSW-E on June 13, 2011 assessing $1,050 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephanie Frazee, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding SETX Clearwater Environmen
tal, L.L.C., Docket No. 2010-1047-MLM-E on June 13, 2011 assessing 
$4,250 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Xavier Guerra, Staff Attorney at (210) 403-4016, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Patricia Fuller, Docket No. 
2010-1072-PST-E on June 13, 2011 assessing $3,675 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Kari L. Gilbreth, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 
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A default order was entered regarding William F. Stephens dba W S 
Tire Transport, Docket No. 2010-1124-MSW-E on June 13, 2011 as
sessing $2,625 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marshall Coover, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Darrell Hall dba 2620 Estates, 
Docket No. 2010-1149-PWS-E on June 13, 2011 assessing $1,497 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephen Thompson, Enforcement Coordinator at (512) 239
2558, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Hadi & Aga Store Management 
LLC dba Fina Gas Station, Docket No. 2010-1204-PST-E on June 13, 
2011 assessing $18,181 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-0675, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Odem, Docket No. 
2010-1208-MWD-E on June 13, 2011 assessing $5,495 in administra
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Peipey Tang, Staff Attorney at (512) 239-3400, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Hi Tech Auto Restyling Inc., 
Docket No. 2010-1210-AIR-E on June 13, 2011 assessing $2,100 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Gary K. Shiu, Staff Attorney at (713) 422-8916, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Otila Tillie Grimes dba Gold 
Mine Restaurant, Docket No. 2010-1226-MLM-E on June 13, 2011 
assessing $24,705 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephanie Frazee, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding PLACE PROPERTIES DE
VELOPMENT SERVICES, LLC, Docket No. 2010-1278-EAQ-E on 
June 13, 2011 assessing $2,500 in administrative penalties with $500 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Evette Alvarado, Enforcement Coordinator at (512) 239
2573, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding National Priority Enterprises, 
Inc. dba Food Mart #1, Docket No. 2010-1281-PST-E on June 13, 
2011 assessing $2,388 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Steven M. Fishburn, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Terry Beverlin, Docket No. 
2010-1294-MSW-E on June 13, 2011 assessing $1,000 in administra
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marshall Coover, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Bret Lydel Rice dba A-1 recy
cling Center, Docket No. 2010-1304-WQ-E on June 13, 2011 assessing 
$3,000 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-0675, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Marvin Wayne Taylor, Docket 
No. 2010-1311-MSW-E on June 13, 2011 assessing $600 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marshall Coover, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Shell Oil Company, Docket No. 
2010-1351-MLM-E on June 13, 2011 assessing $158,450 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jeffrey Huhn, Staff Attorney at (713) 422-8914, Texas Com
mission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Comal County, Docket No. 
2010-1353-EAQ-E on June 13, 2011 assessing $1,875 in administra
tive penalties with $375 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Merrilee Hupp, Enforcement Coordinator at (512) 
239-4490, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

A default order was entered regarding Louisa Valdez, Docket No. 
2010-1356-PST-E on June 13, 2011 assessing $2,750 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Steven M. Fishburn, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Texas Blending and Warehous
ing Corporation, Docket No. 2010-1365-AIR-E on June 13, 2011 as
sessing $1,875 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Anna Treadwell, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Overseas Enterprises USA, Inc. 
dba Gateway Travel Plaza, Docket No. 2010-1372-PST-E on June 13, 
2011 assessing $8,589 in administrative penalties with $1,717 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Elvia Maske, Enforcement Coordinator at (512) 239-0789, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 
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An agreed order was entered regarding ANMOL ENTERPRISES INC 
dba Tarkington Exxon, Docket No. 2010-1379-PST-E on June 13, 
2011 assessing $5,680 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-0675, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Diamond Shamrock Refining 
Company, L.P., Docket No. 2010-1410-AIR-E on June 13, 2011 as
sessing $60,433 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Kimberly Morales, Enforcement Coordinator at (713) 422
8938, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Tom Green County Fresh Water 
Supply District 2, Docket No. 2010-1414-PWS-E on June 13, 2011 
assessing $604 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Andrea Linson-Mgbeoduru, Enforcement Coordinator at 
(512) 239-1482, Texas Commission on Environmental Quality, P.O. 
Box 13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding INEOS USA LLC, Docket No. 
2010-1421-AIR-E on June 13, 2011 assessing $411,776 in administra
tive penalties with $82,355 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Garland Kimbrell dba Timber 
We’ll Take It, Docket No. 2010-1423-MSW-E on June 13, 2011 as
sessing $78,225 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Xavier Guerra, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Las Palomas Water Services 
Company dba Lake Valley Water Company, Inc., Docket No. 2010
1427-PWS-E on June 13, 2011 assessing $392 in administrative penal
ties with $78 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Amanda Henry, Enforcement Coordinator at (713) 
767-3672, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Hermenegildo Bueno dba 
Paisano Truck Stop, Docket No. 2010-1428-PST-E on June 13, 2011 
assessing $5,145 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marshall Coover, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding ALAMO RECYCLE CEN
TERS LLC, Docket No. 2010-1438-MSW-E on June 13, 2011 assess
ing $2,393 in administrative penalties with $478 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Mike Meyer, Enforcement Coordinator at (512) 239-4492, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding WEST OREM FOOD MART 
LLC dba Yours Citgo Mart, Docket No. 2010-1459-PST-E on June 13, 
2011 assessing $8,035 in administrative penalties with $1,607 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Steve Villatoro, Enforcement Coordinator at (512) 
239-4930, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Mikyan Retail Inc dba Quick 
Shop, Docket No. 2010-1489-PST-E on June 13, 2011 assessing 
$2,811 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip Goodwin, Staff Attorney at (512) 239-0675, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

A default order was entered regarding Maclovio Ramon, Docket No. 
2010-1490-MSW-E on June 13, 2011 assessing $9,100 in administra
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting James Sallans, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding SENTINEL RESOURCES 
CORPORATION, Docket No. 2010-1503-MSW-E on June 13, 2011 
assessing $24,000 in administrative penalties. 

Information concerning any aspect of this order may be obtained 
by contacting Wallace Myers, Enforcement Coordinator at (512) 
239-6580, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Shell Oil Company, Docket No. 
2010-1538-AIR-E on June 13, 2011 assessing $10,000 in administra
tive penalties with $2,000 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Allison Fischer, Enforcement Coordinator at (512) 
239-2574, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Montgomery County Municipal 
Utility District No. 42, Docket No. 2010-1543-MWD-E on June 13, 
2011 assessing $8,740 in administrative penalties with $1,748 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jeremy Escobar, Enforcement Coordinator at (361) 825
3422, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Geneva England, Docket No. 
2010-1568-PST-E on June 13, 2011 assessing $3,675 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3503, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Cray Valley USA, LLC, Docket 
No. 2010-1580-MLM-E on June 13, 2011 assessing $18,213 in admin
istrative penalties with $3,642 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Michaelle Sherlock, Enforcement Coordinator at (210) 403
4076, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
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An agreed order was entered regarding United States Department of 
The Navy, Docket No. 2010-1595-IHW-E on June 13, 2011 assessing 
$87,242 in administrative penalties with $17,448 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Philip Aldridge, Enforcement Coordinator at (512) 239
0855, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Felipe J. Aguirre, Docket No. 
2010-1605-PST-E on June 13, 2011 assessing $3,850 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Steven M. Fishburn, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

A default order was entered regarding Mithani’s Inc. dba Indio Food 
Mart, Docket No. 2010-1607-PST-E on June 13, 2011 assessing 
$3,675 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-0675, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Arlington, Docket No. 
2010-1625-WQ-E on June 13, 2011 assessing $7,500 in administrative 
penalties. 

Information concerning any aspect of this order may be obtained 
by contacting Steve Villatoro, Enforcement Coordinator at (512) 
239-4930, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Newell Recycling Company of 
El Paso, L.P., Docket No. 2010-1665-AIR-E on June 13, 2011 assess
ing $2,140 in administrative penalties with $428 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Trina Grieco, Enforcement Coordinator at (210) 403-4006, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding The Queen Ready Mix, Inc., 
Docket No. 2010-1669-IWD-E on June 13, 2011 assessing $3,360 in 
administrative penalties with $672 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Lanae Foard, Enforcement Coordinator at (512) 239-2554, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Raul Chapa, Docket No. 
2010-1678-WOC-E on June 13, 2011 assessing $1,875 in administra
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marshall Coover, Staff Attorney at (512) 239-3400, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Aus-Tex Parts & Services, Ltd., 
Docket No. 2010-1683-MWD-E on June 13, 2011 assessing $13,510 
in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Baytown Asphalt Materials, 
Ltd., Docket No. 2010-1685-AIR-E on June 13, 2011 assessing $2,750 
in administrative penalties with $550 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Gena Hawkins, Enforcement Coordinator at (239) 2583, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding B & B Water Supply Corpora
tion, Docket No. 2010-1695-PWS-E on June 13, 2011 assessing $210 
in administrative penalties with $42 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Stephen Thompson, Enforcement Coordinator at (512) 239
2558, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Carter Glassblowing, Inc., 
Docket No. 2010-1702-MLM-E on June 13, 2011 assessing $31,000 
in administrative penalties with $6,200 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Thomas Greimel, Enforcement Coordinator at (512) 239
5690, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Ruben Zumaya, Docket No. 
2010-1704-PST-E on June 13, 2011 assessing $3,850 in administrative 
penalties with $770 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jorge Ibarra, P.E., Enforcement Coordinator at (817) 588
5890, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Harris County, Docket No. 
2010-1707-MWD-E on June 13, 2011 assessing $10,050 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting JR Cao, Enforcement Coordinator at (512) 239-2543, Texas 
Commission on Environmental Quality, P.O. Box 13087, Austin, Texas 
78711-3087. 

An agreed order was entered regarding Marc Roger Meeker, Docket 
No. 2010-1717-MWD-E on June 13, 2011 assessing $14,678 in ad
ministrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Marty Hott, Enforcement Coordinator at (512) 239-2587, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Ramblewood Utility & Water 
Supply Corporation, Docket No. 2010-1727-UTL-E on June 13, 2011 
assessing $420 in administrative penalties with $84 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Katy Schumann, Enforcement Coordinator at (512) 239
2602, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding ARC Communities 8 LLC, 
Docket No. 2010-1731-PWS-E on June 13, 2011 assessing $215 in 
administrative penalties with $43 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Amanda Henry, Enforcement Coordinator at (713) 
767-3672, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 
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An agreed order was entered regarding Texas Youth Commission, 
Docket No. 2010-1751-PST-E on June 13, 2011 assessing $2,300 in 
administrative penalties with $460 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Clinton Sims, Enforcement Coordinator at (512) 239-6933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding West Cedar Creek Municipal 
Utility District, Docket No. 2010-1792-MWD-E on June 13, 2011 as
sessing $1,169 in administrative penalties with $233 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jeremy Escobar, Enforcement Coordinator at (361) 825
3422, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Equistar Chemicals, LP, Docket 
No. 2010-1794-AIR-E on June 13, 2011 assessing $10,000 in admin
istrative penalties with $2,000 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Nadia Hameed, Enforcement Coordinator at (713) 
767-3629, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding WTG Gas Processing, L.P., 
Docket No. 2010-1796-AIR-E on June 13, 2011 assessing $30,140 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Trina Grieco, Enforcement Coordinator at (210) 403-4006, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding BEN CORPORATION dba Su
per K Food Mart, Docket No. 2010-1811-PST-E on June 13, 2011 as
sessing $3,000 in administrative penalties with $600 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Mike Pace, Enforcement Coordinator at (817) 588-5933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding E & S, Inc. dba In and Out 
Diamond Shamrock, Docket No. 2010-1823-PST-E on June 13, 2011 
assessing $3,151 in administrative penalties with $630 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rajesh Acharya, Enforcement Coordinator at (512) 239
0577, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Ryan C. Hoerauf, Inc. dba 
O’Ryan Oil and Gas, Docket No. 2010-1827-AIR-E on June 13, 2011 
assessing $7,125 in administrative penalties with $1,425 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Rebecca Johnson, Enforcement Coordinator at (361) 825
3420, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding FIN & FEATHER RESORT 
LLC, Docket No. 2010-1829-MWD-E on June 13, 2011 assessing 
$2,300 in administrative penalties with $460 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Marty Hott, Enforcement Coordinator at (512) 239-2587, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Valero Refining-Texas, L.P., 
Docket No. 2010-1836-AIR-E on June 13, 2011 assessing $10,000 in 
administrative penalties with $2,000 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting James Nolan, Enforcement Coordinator at (512) 239-6634, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding DANESH GROUP CORPO
RATION dba Manor Food Store, Docket No. 2010-1859-PST-E on 
June 13, 2011 assessing $2,250 in administrative penalties with $450 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Theresa Hagood, Enforcement Coordinator at (512) 239
2540, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding GOOD BY MARKETING CO. 
dba Pakco #3, Docket No. 2010-1860-PST-E on June 13, 2011 assess
ing $6,112 in administrative penalties with $1,222 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Flint Hills Resources Port 
Arthur, LLC, Docket No. 2010-1865-AIR-E on June 13, 2011 assess
ing $20,000 in administrative penalties with $4,000 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Raymond Marlow, P.E., Enforcement Coordinator at (409) 
899-8785, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Veolia ES Technical Solutions, 
L.L.C., Docket No. 2010-1870-IWD-E on June 13, 2011 assessing 
$11,500 in administrative penalties with $2,300 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Thomas Jecha, P.G., Enforcement Coordinator at (512) 239
2576, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Shell Chemical LP, Docket No. 
2010-1889-AIR-E on June 13, 2011 assessing $10,000 in administra
tive penalties with $2,000 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Allison Fischer, Enforcement Coordinator at (512) 
239-2574, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding VAM USA, LLC, Docket No. 
2010-1892-IWD-E on June 13, 2011 assessing $71,424 in administra
tive penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Evette Alvarado, Enforcement Coordinator at (512) 239
2573, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Caddo Mills, Docket 
No. 2010-1901-MWD-E on June 13, 2011 assessing $1,200 in admin
istrative penalties with $240 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588
5886, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
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An agreed order was entered regarding Pearsall Ventures, Inc. dba 
Pearsall Shell, Docket No. 2010-1904-PST-E on June 13, 2011 as
sessing $3,250 in administrative penalties with $650 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Theresa Hagood, Enforcement Coordinator at (512) 239
2540, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding E. I. du Pont de Nemours and 
Company, Docket No. 2010-1909-AIR-E on June 13, 2011 assessing 
$8,375 in administrative penalties with $1,675 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Audra Benoit, Enforcement Coordinator at (409) 899-8799, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Addison Enterprises Inc dba 
Lavon Shell, Docket No. 2010-1913-PST-E on June 13, 2011 assessing 
$4,322 in administrative penalties with $864 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Mikel Pace, Enforcement Coordinator at (817) 588-5933, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding J&J Homes Corporation, 
Docket No. 2010-1915-WQ-E on June 13, 2011 assessing $3,600 in 
administrative penalties with $720 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jorge Ibarra, P.G., Enforcement Coordinator at (817) 588
5890, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding U.S. REALTY HOLDINGS, 
LTD. dba ASA Seminary, Docket No. 2010-1916-PST-E on June 13, 
2011 assessing $2,900 in administrative penalties with $580 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Keith Frank, Enforcement Coordinator at (512) 239-1203, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Venus Operating Corp. dba 
Venus Corner Store, Docket No. 2010-1921-PST-E on June 13, 2011 
assessing $2,918 in administrative penalties with $583 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Philip Aldridge, Enforcement Coordinator at (512) 239
0855, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Heldenfels Enterprises, Inc., 
Docket No. 2010-1924-IWD-E on June 13, 2011 assessing $6,570 in 
administrative penalties with $1,314 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jorge Ibarra, P.E., Enforcement Coordinator at (512) 239
2569, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding DONNA GOTTWALD, 
D.D.S., P.C., Docket No. 2010-1926-EAQ-E on June 13, 2011 assess
ing $5,100 in administrative penalties with $1,020 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Steve Villatoro, Enforcement Coordinator at (512) 
239-4930, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Mohamed Amin Baniabbasi 
dba Amin’s Texaco, Docket No. 2010-1936-PST-E on June 13, 2011 
assessing $4,310 in administrative penalties with $862 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Michael Meyer, Enforcement Coordinator at (512) 
239-4492, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Air Products, LLC, Docket No. 
2010-1945-AIR-E on June 13, 2011 assessing $5,450 in administrative 
penalties with $1,090 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting John Muennink, Enforcement Coordinator at (713) 422
8970, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Vistacon, Inc., Docket No. 
2010-1947-WQ-E on June 13, 2011 assessing $2,100 in administra
tive penalties with $420 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Thomas Jecha, P.G., Enforcement Coordinator at (512) 239
2576, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Houston, Docket No. 
2010-1953-PST-E on June 13, 2011 assessing $2,250 in administrative 
penalties with $450 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Cara Windle, Enforcement Coordinator at (512) 239-2581, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Houston, Docket No. 
2010-1955-PST-E on June 13, 2011 assessing $4,500 in administrative 
penalties with $900 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Tate Barrett, Enforcement Coordinator at (713) 422-8968 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding SBGJ INVESTMENTS, INC. 
dba Haley’s One Stop, Docket No. 2010-1961-PST-E on June 13, 2011 
assessing $2,500 in administrative penalties with $500 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Judy Kluge, Enforcement Coordinator at (817) 588-5825, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding ANANTNATH INVEST
MENT, INC. dba Bay Area Chevron, Docket No. 2010-1963-PST-E 
on June 13, 2011 assessing $5,424 in administrative penalties with 
$1,085 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Michael Meyer, Enforcement Coordinator at (512) 
239-4492, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Big Lake, Docket No. 
2010-1984-MWD-E on June 13, 2011 assessing $11,934 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Jorge Ibarra, P.E., Enforcement Coordinator at (817) 588
5890, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
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An agreed order was entered regarding DCP Midstream, LP, Docket 
No. 2010-1991-AIR-E on June 13, 2011 assessing $1,975 in adminis
trative penalties with $395 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Miriam Hall, Enforcement Coordinator at (512) 239-1044, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Monarch Utilities I L.P., Docket 
No. 2010-1997-PWS-E on June 13, 2011 assessing $262 in adminis
trative penalties with $52 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Katy Schumann, Enforcement Coordinator at (512) 239
2602, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Memorial Point Utility District, 
Docket No. 2010-2002-PWS-E on June 13, 2011 assessing $710 in 
administrative penalties with $142 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Kelly Wisian, Enforcement Coordinator at (512) 239-2570, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding Texas Industries, Inc., Docket 
No. 2010-2008-WR-E on June 13, 2011 assessing $765 in administra
tive penalties with $153 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Evette Alvarado, Enforcement Coordinator at (512) 239
2573, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Kopperl Independent School 
District, Docket No. 2010-2016-MWD-E on June 13, 2011 assessing 
$9,160 in administrative penalties with $1,832 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Cheryl Thompson, Enforcement Coordinator at (817) 588
5886, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding City of Linden, Docket No. 
2010-2024-PWS-E on June 13, 2011 assessing $2,635 in administra
tive penalties with $527 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Amanda Henry, Enforcement Coordinator at (713) 
767-3672, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding Cibolo Waste, Inc. dba Bexar 
Waste Recycling Facility, Docket No. 2010-2044-MSW-E on June 13, 
2011 assessing $2,354 in administrative penalties with $470 deferred. 

Information concerning any aspect of this order may be obtained 
by contacting Wallace Myers, Enforcement Coordinator at (512) 
239-6580, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

An agreed order was entered regarding K.L. Comfort Park, Ltd., 
Docket No. 2010-2088-PWS-E on June 13, 2011 assessing $422 in 
administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Stephen Thompson, Enforcement Coordinator at (512) 239
2558, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Hines Land and Cattle Com
pany, Ltd, Docket No. 2011-0016-EAQ-E on June 13, 2011 assessing 
$2,000 in administrative penalties with $400 deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Samuel Short, Enforcement Coordinator at (512) 239-5363, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding William Donald Smith dba 
Kingmont Mobile Home Park, Docket No. 2011-0023-MWD-E on 
June 13, 2011 assessing $6,080 in administrative penalties with $1,216 
deferred. 

Information concerning any aspect of this order may be obtained by 
contacting Jeremy Escobar, Enforcement Coordinator at (361) 825
3422, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 

An agreed order was entered regarding Bruce F. Neibrandt dba 5 
O’Clock Somewhere Bar, Docket No. 2011-0062-PWS-E on June 13, 
2011 assessing $3,053 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Sharesa Y. Alexander, Staff Attorney at (512) 239-3400, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

A default order was entered regarding Douglas Meier dba Meier Recy
cle Center, Docket No. 2011-0066-WQ-E on June 13, 2011 assessing 
$26,400 in administrative penalties. 

Information concerning any aspect of this order may be obtained by 
contacting Phillip M. Goodwin, P.G., Staff Attorney at (512) 239-0675, 
Texas Commission on Environmental Quality, P.O. Box 13087, Austin, 
Texas 78711-3087. 

An agreed order was entered regarding City of Duncanville, Docket 
No. 2011-0119-WQ-E on June 13, 2011 assessing $4,000 in adminis
trative penalties. 

Information concerning any aspect of this order may be obtained 
by contacting Steve Villatoro, Enforcement Coordinator at (512) 
239-4930, Texas Commission on Environmental Quality, P.O. Box 
13087, Austin, Texas 78711-3087. 

A field citation was entered regarding Delton Osborn, Docket No. 
2011-0305-WOC-E on June 13, 2011 assessing $210 in administrative 
penalties. 

Information concerning any aspect of this citation may be obtained 
by contacting Melissa Keller, Field Citation Coordinator at (512) 239
1769, Texas Commission on Environmental Quality, P.O. Box 13087, 
Austin, Texas 78711-3087. 
TRD-201102335 
Melissa Chao 
Acting Chief Clerk 
Texas Commission on Environmental Quality 
Filed: June 22, 2011 

Notice of Receipt of Application and Intent to Obtain 
Municipal Solid Waste Limited Scope Major Amendment 
Permit No. 1312a 

APPLICATION. The City of Farmers Branch, 13000 William Dodson 
Parkway, Farmers Branch, Dallas County, Texas 75234, has applied to 
the Texas Commission on Environmental Quality (TCEQ) for a Mu
nicipal Solid Waste Type I Limited Scope Major Permit Amendment 
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to expand the Camelot Sanitary Landfill permit boundary. The exist
ing 350.77-acre area within the permit boundary will be increased to 
469.62 acres to expand the buffer zone along the northern portion of 
the site. The facility is located at 580 Huffines Boulevard, Lewisville, 
Denton County, Texas 75056. The TCEQ received the application 
on April 25, 2011. The permit application is available for viewing 
and copying at the Lewisville Public Library, 1197 West Main Street, 
Lewisville, Denton County, Texas 75067-3425. Also available for 
viewing at http://www.ftwweaverboos.com. 

ADDITIONAL NOTICE. TCEQ’s Executive Director has determined 
the application is administratively complete and will conduct a techni
cal review of the application. After technical review of the application 
is complete, the Executive Director may prepare a draft permit and will 
issue a preliminary decision on the application. Notice of the Appli
cation and Preliminary Decision will be published and mailed to those 
who are on the county-wide mailing list and to those who are on the 
mailing list for this application. That notice will contain the deadline 
for submitting public comments. 

PUBLIC COMMENT/PUBLIC MEETING. You may submit public 
comments or request a public meeting on this application. The purpose 
of a public meeting is to provide the opportunity to submit comments 
or to ask questions about the application. TCEQ will hold a public 
meeting if the Executive Director determines that there is a significant 
degree of public interest in the application or if requested by a local 
legislator. A public meeting is not a contested case hearing. 

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the 
deadline for submitting public comments, the Executive Director will 
consider all timely comments and prepare a response to all relevant 
and material, or significant public comments. Unless the application 
is directly referred for a contested case hearing, the response to com
ments, and the Executive Director’s decision on the application, will 
be mailed to everyone who submitted public comments and to those 
persons who are on the mailing list for this application. If comments 
are received, the mailing will also provide instructions for requesting 
reconsideration of the Executive Director’s decision and for requesting 
a contested case hearing. A person who may be affected by the facility 
is entitled to request a contested case hearing from the commission. A 
contested case hearing is a legal proceeding similar to a civil trial in 
state district court. 

TO REQUEST A CONTESTED CASE HEARING, YOU MUST 
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your 
name, address, phone number; applicant’s name and permit number; 
the location and distance of your property/activities relative to the 
facility; a specific description of how you would be adversely affected 
by the facility in a way not common to the general public; and, the 
statement "[I/we] request a contested case hearing." If the request for 
contested case hearing is filed on behalf of a group or association, the 
request must designate the group’s representative for receiving future 
correspondence; identify an individual member of the group who 
would be adversely affected by the facility or activity; provide the 
information discussed above regarding the affected member’s location 
and distance from the facility or activity; explain how and why the 
member would be affected; and explain how the interests the group 
seeks to protect are relevant to the group’s purpose. 

Following the close of all applicable comment and request periods, 
the Executive Director will forward the application and any requests 
for reconsideration or for a contested case hearing to the TCEQ Com
missioners for their consideration at a scheduled Commission meeting. 
The Commission will only grant a contested case hearing on disputed 
issues of fact that are relevant and material to the Commission’s de
cision on the application. Further, the Commission will only grant a 

hearing on issues that were raised in timely filed comments that were 
not subsequently withdrawn. 

MAILING LIST. If you submit public comments, a request for a con
tested case hearing or a reconsideration of the Executive Director’s de
cision, you will be added to the mailing list for this specific application 
to receive future public notices mailed by the Office of the Chief Clerk. 
In addition, you may request to be placed on: (1) the permanent mail
ing list for a specific applicant name and permit number; and/or (2) 
the mailing list for a specific county. If you wish to be placed on the 
permanent and/or the county mailing list, clearly specify which list(s) 
and send your request to TCEQ Office of the Chief Clerk at the address 
below. 

AGENCY CONTACTS AND INFORMATION. All written public 
comments and requests must be submitted to the  Office of the Chief 
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087 or 
electronically at www.tceq.state.tx.us/about/comments.html. If you 
need more information about this permit application or the permitting 
process, please call TCEQ Office of Public Assistance, Toll Free, at 
1-800-687-4040. Si desea información en Español, puede llamar al 
1-800-687-4040. General information about TCEQ can be found at 
our web site at www.tceq.state.tx.us. 
TRD-201102336 
Melissa Chao 
Acting Chief Clerk 
Texas Commission on Environmental Quality 
Filed: June 22, 2011 

Notice of Water Quality Applications 

The following notices were issued on June 10, 2011 through June 17, 
2011. 

The following require the applicants to publish notice in a newspaper. 
Public comments, requests for public meetings, or requests for a con
tested case hearing may be submitted to the Office of the Chief Clerk, 
Mail Code 105, P.O. Box 13087, Austin, Texas 78711-3087, WITHIN 
30 DAYS OF THE DATE OF NEWSPAPER PUBLICATION OF THE 
NOTICE. 

INFORMATION SECTION 

POSSUM KINGDOM WATER SUPPLY CORPORATION, which 
operates George N. Bailey, Jr. Water Treatment Plant (WTP), a 
potable water treatment plant, has applied for a major amendment to 
Texas Pollutant Discharge Elimination System (TPDES) Permit No. 
WQ0004325000 to authorize an increase in flow at Outfall 001 for 
a proposed plant expansion. The request will add an interim phase 
with a daily average flow of 480,000 gallons per day and a daily 
maximum flow of 960,000 gallons per day; and a final phase with a 
daily average flow of 600,000 gallons per day and a daily maximum of 
1,200,000 gallons per day. The current permit authorizes the discharge 
of backwash water, process sampling water, and reverse osmosis 
concentrate            
day and a daily maximum flow of 340,000 gallons per day via Outfall 
001. The facility is located at 300 Lago Vista Road, approximately 0.5 
mile south of intersection of Farm-to-Market Road 2951 and Harris 
Drive, and approximately 16 miles west of the town of Graford, Palo 
Pinto County, Texas 76449. 

CITY OF ALTO has applied for a renewal of TPDES Permit No. 
WQ0010546001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 400,000 gallons per 
day. The facility is located approximately 4,000 feet southeast of the 

at a daily average flow not to exceed 220,000 gallons per
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intersection of State Highway 21 and U.S. Highway 69 in Cherokee 
County, Texas 75925. 

ORANGE COUNTY WATER CONTROL AND IMPROVEMENT 
DISTRICT NO. 1 has applied for a renewal of TPDES Permit No. 
WQ0010875003, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 255,000 gallons per 
day. The facility is located approximately 3,500 feet southwest of the 
intersection of Farm-to-Market Road 1132 and State Highway 105 in 
Orange County, Texas 77662. 

ORANGE COUNTY WATER CONTROL AND IMPROVEMENT 
DISTRICT NO. 1 has applied for a renewal of TPDES Permit No. 
WQ0010875008 which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 630,000 gallons per 
day. The facility is located 1,320 feet east of the intersection of Willow 
Drive and Dogwood Drive in Vidor and approximately 3,960 feet 
southwest of the intersection of State Highway 105 and the Southern 
Pacific Railroad in Orange County, Texas 77662. 

CITY OF WINONA has applied for a renewal of TPDES Permit No. 
WQ0010922001, which authorizes the discharge of treated domestic 
wastewater at a daily average flow not to exceed 120,000 gallons per 
day. The facility is located west of Harris Creek and south of Farm-to-
Market Road 16, approximately 1,000 feet due south of the intersection 
of Farm-to-Market Road 16 and State Highway 155 in Smith County, 
Texas 75792. 

WARREN INDEPENDENT SCHOOL DISTRICT has applied for a 
renewal of TPDES Permit No. WQ0011308001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 15,000 gallons per day. The facility is located approximately 
0.7 mile southwest of the intersection of U.S. Highway 69 and Farm-
to-Market Road 1943 in Tyler County, Texas 77664. 

HARRIS COUNTY MUNICIPAL UTILITY DISTRICT NO. 1 has ap
plied for a renewal of TPDES Permit No. WQ0011630002 which au
thorizes the discharge of treated domestic wastewater at a daily av
erage flow not to exceed 330,000 gallons per day. The facility will 
be located 3,700 feet northeast of the intersection of Kuykendahl and 
Kuykendahl-Huffsmith Road, and 9,300 feet west of Gosling Road in 
Harris County, Texas 77389. 

GRAND RANCH TREATMENT COMPANY has applied for a re
newal of TPDES Permit No. WQ0013846001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not 
to exceed 30,500 gallons per day. The facility is located at 5620 Big 
Sky Drive, 1,000 feet south of County Road 915 and approximately 1.3 
miles west of Farm-to-Market Road 1902 in Joshua, Johnson County, 
Texas 76058. 

APPLE SPRINGS INDEPENDENT SCHOOL DISTRICT has applied 
for a renewal  of TPDES Permit No. WQ0014086001, which authorizes 
the discharge of treated domestic wastewater at a daily average flow not 
to exceed 6,200 gallons per day. The facility is located approximately 
1,000 feet northwest of the intersection of Farm-to-Market Road 357 
and Farm-to-Market Road 2501, and north of State Highway 94 in Trin
ity County, Texas 75926. 

SJWTX, INC. has applied for a major amendment to TCEQ Permit 
No. WQ0014131001, to authorize an increase in the daily average flow 
from 20,000 gallons per day to 60,000 gallons per day and to increase 
the acreage irrigated from 7.4 acres to 15.25 acres of public access for-
est/grassland. This permit will not authorize a discharge of pollutants 
into waters in the State. The wastewater treatment facility and disposal 
site are located at 20475 State Highway 46 West, approximately 0.15 
mile west of U.S. Highway 281, on the south side of State Highway 46, 
in Spring Branch in Comal County, Texas 78070. 

DAVID JOSEPH SORRELL has applied for a renewal of TPDES Per
mit No. WQ0014171001 which authorizes the discharge of treated do
mestic wastewater at a daily average flow not to exceed 24,500 gal
lons per day. The facility is located at 321 Private Road 5534, ap
proximately 2.8 miles north of the intersection of Farm-to-Market Road 
17 and State Highway 182, north of the community of Alba in Wood 
County, Texas 75410. 

CARLISLE INDEPENDENT SCHOOL DISTRICT has applied for a 
renewal of TPDES Permit No. WQ0014292001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 17,500 gallons per day. The facility is located at 8960 Farm-
to-Market Road 13, approximately 900 feet south of the intersection of 
Farm-to-Market Road 13 and State Highway 42, and 500 feet west of 
State Highway 42 in Rusk County, Texas 75687. 

CITY OF WEST TAWAKONI has applied for a renewal of TPDES 
Permit No. WQ0014344001 which authorizes the discharge of treated 
domestic wastewater at a daily average flow not to exceed 300,000 
gallons per day. The facility is located approximately 1.5 miles south 
of Farm-to-Market Road 35 and 7 miles east of the City of Quinlan in 
Hunt County, Texas 75474. 

JOHNSON COUNTY SPECIAL UTILITY DISTRICT has applied for 
a renewal of TPDES Permit No. WQ0014350001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 700,000 gallons per day. The facility is located approximately 
2.5 miles northeast of the intersection of State Highway 174 and Farm-
to-Market Road 917 in the City of Joshua in Johnson County, Texas 
76058. 

TRINITY BAY CONSERVATION DISTRICT has applied for a re
newal of TPDES Permit No. WQ0014734001, which authorizes the 
discharge of treated domestic wastewater at a daily average flow not to 
exceed 100,000 gallons per day. The facility is located 500 feet north 
of the intersection of Farm to Market Road 562 and Hawkins Camp 
Road in Smith Point in Chambers County, Texas 77514. 

VAL VERDE UTILITY COMPANY, LLC has applied for a renewal of 
TPDES Permit No. WQ0014777001, which authorizes the discharge 
of treated domestic wastewater at a daily average flow not to exceed 
990,000 gallons per day. The facility will be located between the City 
of Del Rio and Laughlin Air Force Base, approximately 1,000 feet 
northwest of U.S. Highway 277 and approximately 500 feet west of 
Spur 317 in Val Verde County, Texas 78840. 

AIR PRODUCTS LLC, which operates the Pasadena Plant, a manu
facturing facility of organic and inorganic chemicals, has applied for a 
renewal of TPDES Permit No. WQ0002382000, which authorizes the 
discharge of utility wastewater and storm water on an intermittent and 
flow variable basis via Outfalls 001 and 002. The facility is located at 
1423 State Highway 225, on the northeast corner of the intersection of 
Red Bluff Road with State Highway 225 and west of Davison Road in 
the City of Pasadena, Harris County, Texas 77506. 

THE KANSAS CITY SOUTHERN RAILWAY COMPANY, which 
operates the Kendleton Intermodal Facility WWTP, has applied for a 
new permit, proposed Permit No. WQ0004944000, to authorize the 
disposal of crane and truck wash water at a daily average flow not ex
ceed 80 gallons per day via evaporation. This permit will not authorize 
a discharge of pollutants into water in the State. The facility and dis
posal site are located at the intersection of Gin Road and West Tavener 
Road, approximately 1.38 miles northeast of the intersection of U.S. 
Highway 59 and Farm to Market Road 2919 (one mile north of Kendle
ton), Fort Bend County, Texas 77417. 

LETOURNEAU TECHNOLOGIES, INC., which operates Le-
Tourneau Technologies, a heavy equipment manufacturing plant, has 
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applied for a renewal of TPDES Permit No. WQ0001603000, which 
authorizes contact and noncontact cooling water, parts and equipment 
washdown water, and previously monitored effluents (wastewater 
from the vacuum degassing process, non-contact cooling water, con
tact cooling water, storm water and wastewater from the hot forming 
process) and storm water runoff on an intermittent and flow variable 
basis via Outfall 001. The facility is located at 2400 S. McArthur 
Boulevard, approximately 0.25 mile northwest of the intersection of 
Estes Parkway and Farm-to-Market Road 1845, and approximately 
0.75 mile north of Interstate Highway 20 in the southwestern portion 
of the City of Longview, Gregg County, Texas 75602. 

If you need more information about these permit applications or the 
permitting process, please call the TCEQ Office of Public Assistance, 
Toll Free, at 1-800-687-4040. General information about the TCEQ 
can be found at our web site at www.TCEQ.state.tx.us. Si desea infor
mación en Español, puede llamar al 1-800-687-4040. 
TRD-201102337 
Melissa Chao 
Acting Chief Clerk 
Texas Commission on Environmental Quality 
Filed: June 22, 2011 

Proposal for Decision 

The State Office of Administrative Hearings issued a Proposal for De
cision and Order to the Texas Commission on Environmental Quality 
on June 17, 2011, in the matter of the Executive Director of the Texas 
Commission on Environmental Quality, Petitioner v. Federico C. Vil
larreal dba A-1 Paint & Body Shop aka Paint & Body Works; SOAH 
Docket No. 582-10-1638; TCEQ Docket No. 2009-0942-PST-E. The 
Commission will consider the Administrative Law Judge’s Proposal for 
Decision and Order regarding the enforcement action against Federico 
C. Villarreal dba A-1 Paint & Body Shop aka Paint & Body Works on 
a date and time to be determined by the Office of the Chief Clerk in 
Room 201S of Building E, 12100 N. Interstate 35, Austin, Texas. This 
posting is Notice of Opportunity to Comment on the Proposal for Deci
sion and Order. The comment period will end 30 days from date of this 
publication. Written public comments should be submitted to the Of
fice of the Chief Clerk, MC-105, TCEQ, P.O. Box 13087, Austin, Texas 
78711-3087. If you have any questions or need assistance, please con
tact Melissa Chao, Office of the Chief Clerk, (512) 239-3300. 
TRD-201102338 
Melissa Chao 
Acting Chief Clerk 
Texas Commission on Environmental Quality 
Filed: June 22, 2011 

Revised Notice of Receipt of Application for Land Use 
Compatibility Determination for a Municipal Solid Waste 
Proposed Permit No. 2374 

APPLICATION. Rancho Viejo Waste Management, LLC, 1116 Calle 
del Norte, Laredo, Webb County, Texas 78041, a waste management fa
cility, has applied to the Texas Commission on Environmental Quality 
(TCEQ) for proposed Permit No. 2374, to operate the Pescadito Envi
ronmental Resource Center,  a MSW  Type  I Landfill, a Type V Grease 
and Grit (GG) processing facility, and a recycling facility. The facil
ity is located approximately 5 miles southeast of U.S. Highway 59 at 
Ranchitos Las Lomas, Laredo, Webb County, Texas 78043. The TCEQ 
received the application on April 15, 2011. The permit application is 

available for viewing and copying at the Laredo Public Library, 1120 
East Calton Road, Laredo, Webb County, Texas 78041-7328. 

ADDITIONAL NOTICE. The TCEQ Executive Director has deter
mined that the land use compatibility portion of the application is ad
ministratively complete and will conduct a substantive review of this 
portion of the application. Following completion of that review, the 
TCEQ will make a separate determination on the question of land use 
compatibility. If the site is determined to be compatible with the sur
rounding land uses, the TCEQ may at another time consider confor
mity with other regulatory requirements. After completing the land use 
compatibility review, the TCEQ will issue a Notice of Application and 
Preliminary Decision. Notice of the Application and Preliminary Deci
sion will be published and mailed to those who are on the county-wide 
mailing list and to those who are on the mailing list for this application. 
That notice will contain the deadline for submitting public comments. 

PUBLIC COMMENT/PUBLIC MEETING. You may submit public 
comments or request a public meeting on this application. The purpose 
of a public meeting is to provide the opportunity to submit comments 
or to ask questions about the application. TCEQ will hold a public 
meeting if the Executive Director determines that there is a significant 
degree of public interest in the application or if requested by a local 
legislator. A public meeting is not a contested case hearing. 

OPPORTUNITY FOR A CONTESTED CASE HEARING. After the 
deadline for submitting public comments, the Executive Director will 
consider all timely comments and prepare a response to all relevant 
and material, or significant public comments. Unless the application 
is directly referred for a contested case hearing, the response to com
ments, and the Executive Director’s decision on the application, will 
be mailed to everyone who submitted public comments and to those 
persons who are on the mailing list for this application. If comments 
are received, the mailing will also provide instructions for requesting 
reconsideration of the Executive Director’s decision and for requesting 
a contested case hearing. A person who may be affected by the facility 
is entitled to request a contested case hearing from the commission. A 
contested case hearing is a legal proceeding similar to a civil trial in 
state district court. 

TO REQUEST A CONTESTED CASE HEARING, YOU MUST 
INCLUDE THE FOLLOWING ITEMS IN YOUR REQUEST: your 
name, address, phone number; applicant’s name and permit number; 
the location and distance of your property/activities relative to the 
facility; a specific description of how you would be adversely affected 
by the facility in a way not common to the general public; and, the 
statement "[I/we] request a contested case hearing." If the request for 
contested case hearing is filed on behalf of a group or association, the 
request must designate the group’s representative for receiving future 
correspondence; identify an individual member of the group who 
would be adversely affected by the facility or activity; provide the 
information discussed above regarding the affected member’s location 
and distance from the facility or activity; explain how and why the 
member would be affected; and explain how the interests the group 
seeks to protect are relevant to the group’s purpose. 

Following the close of all applicable comment and request periods, 
the Executive Director will forward the application and any requests 
for reconsideration or for a contested case hearing to the TCEQ Com
missioners for their consideration at a scheduled Commission meeting. 
The Commission will only grant a contested case hearing on disputed 
issues of fact that are relevant and material to the Commission’s de
cision on the application. Further, the Commission will only grant a 
hearing on issues that were raised in timely filed comments that were 
not subsequently withdrawn. 
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MAILING LIST. If you submit public comments, a request for a con
tested case hearing or a reconsideration of the Executive Director’s de
cision, you will be added to the mailing list for this specific application 
to receive future public notices mailed by the Office of the Chief Clerk. 
In addition, you may request to be placed on: (1) the permanent mail
ing list for a specific applicant name and permit number; and/or (2) 
the mailing list for a specific county. If you wish to be placed on the 
permanent and/or the county mailing list, clearly specify which list(s) 
and send your request to TCEQ Office of the Chief Clerk at the address 
below. 

AGENCY CONTACTS AND INFORMATION. All written public 
comments and requests must be submitted to the Office of the Chief 
Clerk, MC 105, TCEQ, P.O. Box 13087, Austin, TX 78711-3087 or 
electronically at www.tceq.state.tx.us/about/comments.html. If you 
need more information about this permit application or the permitting 
process, please call TCEQ Office of Public Assistance, Toll Free, at 
1-800-687-4040. Si desea información en Español, puede llamar al 
1-800-687-4040. General information about TCEQ can be found at 
our web site at www.tceq.state.tx.us. 
TRD-201102355 
Melissa Chao 
Acting Chief Clerk 
Texas Commission on Environmental Quality 
Filed: June 22, 2011 

Texas Facilities Commission 
Request for Proposals #303-2-20285 

The Texas Facilities Commission (TFC), on behalf of the Texas Parks 
and Wildlife Department (TPWD), announces the issuance of Request 
for Proposals (RFP) #303-2-20285. TFC seeks a 5 or 10 year lease of 
approximately 9,433 square feet of office and warehouse space in San 
Antonio, Bexar County, Texas. 

The deadline for questions is July 11, 2011 and the deadline for pro
posals is July 26, 2011 at 3:00 p.m. The award date is September 1, 
2011. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of an RFP. Neither this 
notice nor the RFP commits TFC to pay for any costs incurred prior to 
the award  of  a grant.  

Parties interested in submitting a proposal may obtain infor
mation by contacting the Regional Leasing Assistant, Eve
lyn Esquivel, at (512) 463-6494. A copy of the RFP may 
be downloaded from the Electronic State Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=95258. 
TRD-201102294 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: June 20, 2011 

Requests for Proposals #303-2-20286 

The Texas Facilities Commission (TFC), on behalf of the Department 
of Public Safety (DPS), announces the issuance of Request for Propos
als (RFP) #303-2-20286. TFC seeks a 5 (five) or 10 (ten) year lease 
of approximately 7,427 square feet of office space/training facility in 
Austin, Travis County, Texas. 

The deadline for questions is July 11, 2011 and the deadline for pro
posals is July 25, 2011 at 3:00 p.m. The award date is September 1, 
2011. TFC reserves the right to accept or reject any or all proposals 
submitted. TFC is under no legal or other obligation to execute a lease 
on the basis of this notice or the distribution of an RFP. Neither this 
notice nor the RFP commits TFC to pay for any costs incurred prior to 
the award o f a g rant.  

Parties interested in submitting a proposal may obtain infor
mation by contacting the Regional Leasing Assistant, Eve
lyn Esquivel, at (512) 463-6494. A copy of the RFP may 
be downloaded from the Electronic State Business Daily at 
http://esbd.cpa.state.tx.us/bid_show.cfm?bidid=95309. 
TRD-201102330 
Kay Molina 
General Counsel 
Texas Facilities Commission 
Filed: June 22, 2011 

Texas Health and Human Services Commission 
Notice of Public Hearing on Proposed Rule Amendment to the 
Reimbursement Methodology for Inpatient Hospitals and on 
Proposed Rates Effective September 1, 2011 

Hearing. The Texas Health and Human Services Commission (HHSC) 
will conduct a public hearing on Thursday July 28, 2011, at 1:30 p.m., 
to receive comment on proposed amendments to the administrative rule 
at Title 1 Texas Administrative Code §355.80521 that governs the pay
ment methodology for Medicaid inpatient hospital reimbursement. The 
public hearing will also receive public comments on proposed rates 
developed as a result of these proposed rule amendments. The pub
lic hearing will be held in the Lone Star Conference Room of HHSC, 
Braker Center, Building H, located at 11209 Metric Boulevard, Austin, 
Texas. Entry is through Security at the main entrance of the building, 
which faces Metric Boulevard. The hearing will be held in compliance 
with Texas Government Code §2001.029, which provides an opportu
nity for a public hearing, when requested, before adoption of a rule. 
The hearing will also be held in compliance with Human Resources 
Code §32.0282 and the Texas Administrative Code, Title §355.201(e) 
- (f), which require public notice of and hearings on proposed Medicaid 
reimbursements. 

Proposal. HHSC proposes to repeal current §355.8052 and replace it 
with new §355.8052 describing the prospective payment system appli
cable to Medicaid inpatient hospital payments. The proposed method
ology establishes a statewide base standard dollar amount (SDA) that 
is intended to address the issue of significant disparity of payment for 
the same services by hospitals that are similarly situated in the state. 
Teaching hospitals and trauma-designated hospitals are eligible for in
creases to the statewide base SDA, in recognition of the high-cost func
tions of those groups of providers. Increases to the statewide base SDA 
are also available based on wage differences related to the geographic 
area in which each prospectively-paid inpatient hospital is located. 

The proposed rule complies with the 2012-13 General Appropriations 
Act (Article II, Health and Human Services Commission, H.B. 1, Rider 
67 and Rider 61(b)(17), 82nd Legislature, Regular Session, 2011), in 
which HHSC was directed to develop a statewide SDA and was autho
rized to consider high-cost hospital functions and services, including 
regional differences. The proposed rule also reflects direction in Article 
II regarding inpatient hospital rates, including HHSC Rider 61(b)(29), 
related to paying more appropriately for outliers, HHSC Rider 67, re
lated to mitigating disproportionate losses up to September 1, 2012, and 
Special Provisions, Section 16(b)(5), related to reducing hospital rates 
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by eight percent. The proposal is also in compliance with §355.201(d) 
regarding the adjustment of fees, rates, and charges. 

Methodology and Justification. The payment  rates were calculated in  
accordance with the proposed new rule at §355.8052, which addresses 
the reimbursement methodology for Medicaid Inpatient Hospital Ser
vices. 

Rate Briefing Package. A  briefing package describing the proposed 
payment rates will be available at http://www.hhsc.state.tx.us/rad/rate
packets.shtmlon or after July 13, 2011. Those interested may also ob
tain a copy of the briefing package before the hearing by contacting Es
ther Brown at (512) 491-1358, by fax at (512) 491-1983; or by e-mail 
at esther.brown@hhsc.state.tx.us. The briefing package will also be 
available at the public hearing. 

Written Comments. Written comments regarding the rule proposal 
or proposed payment rates may be submitted instead of, or in addition 
to, oral testimony until 5:00 p.m. the day of the hearing. Written 
comments may be sent by U.S. mail, overnight mail, special delivery 
mail, hand delivery, fax, or e-mail to the attention of Esther Brown, 
HHSC Rate Analysis, Mail Code H-400, P.O. Box 85200, Austin, 
Texas 78708-5200; by fax to Rate Analysis at (512) 491-1998; or 
by e-mail to esther.brown@hhsc.state.tx.us. In addition, written 
comments may be sent by overnight mail or hand delivered to HHSC 
Rate Analysis, Mail Code H-400, Braker Center, Building H, 11209 
Metric Boulevard, Austin, Texas 78758-4021. 

Persons with disabilities who wish to attend the hearing and require 
auxiliary aids or services should contact Rate Analysis at (512) 491
1445 at least 72 hours in advance, so appropriate arrangements can be 
made. 
TRD-201102293 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: June 20, 2011 

Public Notice 

The Texas Health and Human Services Commission (HHSC) intends 
to submit to the Centers for Medicare and Medicaid Services (CMS) 
a request for a renewal to the Primary Care Case Management waiver 
program, under the authority of §1915(b) of the Social Security Act. 
The Primary Care Case Management waiver program is currently ap
proved for the two-year period beginning January 1, 2010, and ending 
December 31, 2011. The proposed effective date for the renewal is 
January 1, 2012. 

The Primary Care Case Management program includes a Medicaid 
waiver which allows beneficiaries to obtain waiver covered services 
through hospitals contracted with the Primary Care Case Management 
program. The waiver renewal allows a reimbursement methodology 
that would permit the Texas Medicaid claims administrator to continue 
negotiating Primary Care Case Management hospital contracts and dis
count rates with non-Tax Equity Fiscal Responsibility Act hospitals. 
Service provision to Primary Care Case Management clients by Pri
mary Care Case Management hospitals have improved since the last 
waiver as 17 hospitals have been added to improve client access to 
hospital provided services. A total of 407 Primary Care Case Man
agement hospitals are now contracted throughout the state, of which 
approximately 97 percent are contracted at a discount from the stan
dard daily amount. HHSC has the oversight authority to approve the 
final negotiated contracts and rates. 

HHSC is requesting that the waiver renewal be approved for the period 
beginning January 1, 2012, through December 31, 2013. This renewal 
maintains cost savings for waiver years 2012 through 2013. 

To obtain copies of the proposed waiver renewal, interested parties may 
contact Christine Longoria by mail at Texas Health and Human Ser
vices Commission, P.O. Box 85200, mail code H-370, Austin, Texas 
78708-5200, phone (512) 491-1152, fax (512) 491-1957, or by email 
at Christine.Longoria@hhsc.state.tx.us. 
TRD-201102207 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: June 17, 2011 

Public Notice 

The Texas Health and Human Services Commission announces its in
tent to submit Amendment 30 to the Texas State Plan for the Children’s 
Health Insurance Program (CHIP), under Title XXI of the Social Secu
rity Act. The proposed effective date of this amendment is September 
1, 2011. 

Amendment 30 will allow children of public employees who meet 
CHIP eligibility requirements to enroll in CHIP. Federal CHIP law 
formerly prohibited federal CHIP funding for children with access to a 
"state health benefits plan." Therefore, in 1999, Texas created the State 
Kids Insurance Program (SKIP) to provide state employees, whose 
children would have otherwise been eligible for CHIP, with a state 
premium subsidy contribution towards Employees Retirement System 
(ERS) dependent coverage based on their family size and income. The 
Health and Human Services Commission determines eligibility for 
SKIP and ERS provides the premium subsidy. 

The Patient Protection and Affordable Care Act of 2010, which was 
signed into federal law on March 23, 2010, allows states to provide 
federally-matched CHIP coverage to the children of public employees 
effective March 23, 2010, if the state employee health benefits plan 
out-of-pocket costs pose a financial hardship for families. Texas public 
employees meet this financial hardship criterion if their family income 
is 200 percent of the federal poverty level, which is the income limit 
for Texas CHIP. 

The proposed amendment is estimated to result in a savings of state 
general revenue funds of $14.7 million for state fiscal year 2012 and 
$15.1 million for SFY 2013. 

To obtain copies of the proposed amendments, interested parties may 
contact Monica Thyssen by mail at P.O. Box 85200, MC: H-310, 
Austin, TX 78708; by telephone at (512) 491-1404 by facsimile at 
(512) 491-1953; or by e-mail at monica.thyssen@hhsc.state.tx.us. 
TRD-201102295 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: June 20, 2011 

Public Notice 

The Texas Health and Human Services Commission announces its in
tent to submit transmittal number 11-019, to the Texas State Plan for 
Medical Assistance, under Title XIX of the Social Security Act. 
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Per directive from the Centers for Medicare and Medicaid Services 
(CMS), the purpose of this amendment is to add language from the 
Code of Federal Regulations to the service description for case man
agement services to high risk pregnant women. The proposed amend
ment is effective October 1, 2011. As the proposed amendment has no 
impact on service provision or reimbursement of services, there is no 
fiscal impact to state or federal budgets. 

To obtain copies of the proposed amendment, interested parties may 
contact Ashley Fox by mail at the Texas Health and Human Services 
Commission, P.O. Box 13247, Mail Code H6000, Austin, TX 78711; 
by telephone at (512) 491-1165; by facsimile at (512) 491-1953; or by 
e-mail at ashley.fox@hhsc.state.tx.us. Copies of the proposal will also 
be made available for public review at the local offices of the Texas 
Department of Aging and Disability Services. 
TRD-201102298 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: June 20, 2011 

Public Notice 

The Texas Health and Human Services Commission announces its in
tent to submit transmittal number 11-021 to the Texas State Plan for 
Medical Assistance, under Title XIX of the Social Security Act. 

Section 6505 of the Affordable Care Act, Prohibition on Payments to 
Institutions or Entities Located Outside of the United States, amends 
section 1902(a) of the Act by prohibiting a state from providing any 
payments for items or services provided under the State Plan or under 
a waiver to any financial institution or entity located outside of the 
United States. At CMS’s direction, HHSC is submitting the proposed 
amendment to provide a statement of compliance with Section 6505 of 
the Affordable Care Act. The requested effective date for the proposed 
amendment is June 1, 2011. There is no anticipated fiscal impact with 
this amendment. 

To obtain copies of the proposed amendment, interested parties may 
contact Ashley Fox by mail at P.O. Box 13247, MC H-600, Austin, 
Texas 78711; by telephone at (512) 491-1165; by facsimile at (512) 
491-1953; or by e-mail at ashley.fox@hhsc.state.tx.us. Copies of the 
proposal will also be made available for public review at the local of
fices of the Texas Department of Aging and Disability Services. 
TRD-201102301 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: June 21, 2011 

Public Notice 

The Texas Health and Human Services Commission announces its in
tent to submit an amendment to the Texas State Plan for Medical As
sistance, under Title XIX of the Social Security Act. The proposed 
amendment is effective August 1, 2011. 

The amendment will modify the reimbursement methodology in 
the Texas Medicaid State Plan for Ambulance Services by allowing 
cost-based reimbursement for all Texas Health and Human Services 
Commission-approved governmental ambulance service providers. 
The providers will be subject to annual cost-reporting requirements, 
cost reconciliation, and cost settlement. 

The proposed amendment is estimated to result in an additional an
nual aggregate expenditure of $1,679,239 for federal fiscal year (FFY) 
2011, with approximately $1,116,022 in federal funds and $563,217 in 
State General Revenue (GR). For FFY 2012, the estimated additional 
aggregate expenditure is $15,128,801, with approximately $8,807,988 
in federal funds and $6,320,813 in GR. For FFY 2013, the estimated 
additional aggregate expenditure is $15,582,665, with approximately 
$8,941,333 in federal funds and $6,641,332 in GR. 

Interested parties may obtain copies of the proposed amendment by 
contacting Dan Huggins, Director of Rate Analysis for Acute Care 
Services, by mail at the Rate Analysis Department, Texas Health and 
Human Services Commission, P.O. Box 85200, H-400, Austin, Texas 
78708-5200; by telephone at (512) 491-1432; by facsimile at (512) 
491-1998; or by e-mail at Dan.Huggins@hhsc.state.tx.us. Copies of 
the proposals will also be made available for public review at the local 
offices of the Texas Department of Aging and Disability Services. 
TRD-201102333 
Steve Aragon 
Chief Counsel 
Texas Health and Human Services Commission 
Filed: June 22, 2011 

Texas Department of Housing and Community
Affairs 
Notice of Public Hearings for the Community Services Block 
Grant (CSBG) 2012-2013 State Application and Plan 

In accordance with the U.S. Department of Health and Human Ser
vices’ requirement for CSBG and 10 TAC Chapter 5, Subchapter B, 
§5.209 on the use of CSBG funds, the Texas Department of Housing 
and Community Affairs (TDHCA) is conducting public hearings. The 
primary purpose of the hearings is to solicit comments on the proposed 
Texas 2012-2013 CSBG State Application and Plan which describes 
the proposed use and distribution of CSBG funds for Federal Fiscal 
Years 2012 and 2013. As federal statute requires, not less than ninety 
percent of the CSBG funds will be distributed to the State’s CSBG el
igible entities and not more than five percent will be used for state ad
ministration, including support for monitoring and for the provision of 
training and technical assistance. The remaining five  percent will be  
utilized to fund state discretionary projects/initiatives and for disaster 
assistance recovery. 

The draft Application/Plan is to be presented to the TDHCA Board 
of Directors on June 30, 2011. Once approved, the document will 
be posted and available for review on the Department’s website at 
www.tdhca.state.tx.us in the CSBG Program category. 

The public hearings are to be held on Monday, July 18, 2011 from 1:30 
p.m. to 3:30 p.m. at City of Fort Worth, City Council Chambers, 1000 
Throckmorton Street, Fort Worth, Texas and on Friday, July 29, 2011 
from 1:30 p.m. to 3:30 p.m. in Room #116 at the TDHCA headquarters 
office located on 221 East 11th Street in Austin, Texas. 

A representative from TDHCA will be present at the hearings to ex
plain the planning process and receive comments from interested citi
zens and affected groups regarding the proposed Application/Plan. For 
questions, contact J. Al Almaguer, Senior Planner, in the Community 
Services Section at (512) 475-3908 or al.almaguer@tdhca.state.tx.us. 
Comments may be provided in writing or by oral testimony at the hear
ing. Written comments may be submitted to TDHCA at the time of the 
hearing, by e-mail to al.almaguer@tdhca.state.tx.us or by mail to P.O. 
Box 13941, Austin, TX 78711-3941 no later than close of business Au-
gust 12, 2011. 
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Individuals who require auxiliary aids or services should contact Gina 
Esteves, ADA Responsible Employee, at least two days before the 
scheduled hearing at (512) 475-3943 or Relay Texas at 1-800-735-2989 
so that appropriate arrangements can be made. 

Non-English speaking individuals who require interpreters for this 
meeting should contact Rita Gonzales-Garza, (512) 475-3905, at least 
three (3) days before the meeting so that appropriate arrangements can 
be made. 

Personas que hablan español y requieren un intérprete, favor de llamar a 
Rita Gonzales-Garza al siguiente número (512) 475-3905 por lo menos 
tres días antes de la junta para hacer los preparativos apropiados. 
TRD-201102328 
Timothy K. Irvine 
Acting Director 
Texas Department of Housing and Community Affairs 
Filed: June 22, 2011 

Texas Department of Insurance 
Third Party Administrator Application 

The following third party administrator (TPA) application has been 
filed with the Texas Department of Insurance and is under consider
ation. 

Application of PMSI, INC. (DOING BUSINESS AS PMSI), a foreign 
third party administrator. The home office is TAMPA, FLORIDA. 

Any objections must be filed within 20 days after this notice is 
published in the Texas Register, addressed to the attention of David 
Moskowitz, MC 305-2E, 333 Guadalupe, Austin, Texas 78701. 
TRD-201102329 
Gene C. Jarmon 
General Counsel and Chief Clerk 
Texas Department of Insurance 
Filed: June 22, 2011 

Texas Department of Public Safety 
Request for Applications 

The Pre-Disaster Mitigation (PDM) and Repetitive Flood Claims 
(RFC) FY 2012 grant application window is open. This offers eligible 
applicants an opportunity to obtain grant funding for projects that 
mitigate risks from natural hazards. 

The State encourages PDM projects that address acquisition and demo
lition of residences on flood prone properties or the elevation of resi
dences or non-residential properties to reduce flood damage; individual 
or community safe rooms for tornado and high wind hazards; and lo
calized drainage and flood management projects. A PDM grant may 
also be used to create or update a local mitigation plan. The RFC pro
gram addresses the acquisition or elevation of current National Flood 
Insurance Program (NFIP) insured properties with repetitive losses. 

Eligible applicants are state agencies, local jurisdictions, recognized 
Indian Tribal governments, state supported colleges/universities and 
councils of governments. Private non-profit agencies are not them
selves eligible but may be able to find a local government entity to apply 
on their behalf. All eligible applicants applying for projects other than 
mitigation planning grants must have a Federal Emergency Manage
ment Agency (FEMA) approved local mitigation plan in accordance 
with Code of Federal Regulations, Title 44, §201.6. 

To submit an application, a web-based account managed by FEMA 
is set up through the Texas Division of Emergency Management 
(TDEM). The chief elected officer must mail a letter to TDEM 
requesting access for identified individuals to create and submit an 
application. For further information go to www.preparingtexas.org 
under "HOT TOPICS", click on "Pre-Disaster Mitigation (PDM) 
and Repetitive Flood Claims (RFC) Grant Program for FY 2012 
Announced" then click on "clicking here for the guidance document" 
to view the FY2012 PDM & RFC Guidance document. 

The deadline for requesting e-Grant access through TDEM is August 
5, 2011. 

The deadline for submitting a PDM application is October 28, 2011. 

The deadline for submitting an RFC application is November 4, 2011. 
TRD-201102296 
D. Phillip Adkins 
General Counsel 
Texas Department of Public Safety 
Filed: June 20, 2011 

Public Utility Commission of Texas 
Announcement of Application for State-Issued Certificate of 
Franchise Authority 

The Public Utility Commission of Texas received an application on 
June 17, 2011, for a state-issued certificate of franchise authority 
(CFA), pursuant to §§66.001 - 66.016 of the Public Utility Regulatory 
Act (PURA). 

Project Title and Number: Application of Nortex Communications 
Company d/b/a Nortex Communications for State-Issued Certificate 
of Franchise Authority, Project Number 39510. 

The requested CFA is for the service area of Collinsville and Lake 
Kiowa, see maps filed with application. 

Information on the application may be obtained by contacting the Pub
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll free) (800) 735-2989. All inquiries should reference 
Project Number 39510. 
TRD-201102304 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: June 21, 2011 

Notice of Application for Waiver of Denial of Numbering 
Resources 

Notice is given to the public of the filing with the Public Utility Com
mission of Texas of an application on June 17, 2011, for waiver of 
denial by the Pooling Administrator (PA) of Southwestern Bell Tele
phone Company d/b/a AT&T Texas) request for assignment of eight 
thousands-blocks of numbers in the Laredo rate center. 

Docket Title and Number: Petition of AT&T Texas for Waiver of De
nial of Numbering Resources, Docket Number 39515. 

The Application: AT&T Texas requested eight thousands-blocks of 
numbers on behalf of its customer, United Independent School Dis-
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trict, in the Laredo rate center. AT&T Texas submitted an application 
to the PA for the requested blocks in accordance with the current guide
lines. The PA denied the request because AT&T Texas did not meet 
the months-to-exhaust and utilization criteria established by the Fed
eral Communications Commission. 

Persons who wish to comment upon the action sought should contact 
the Public Utility Commission of Texas by mail at P.O. Box 13326, 
Austin, Texas 78711-3326, or by phone at (512) 936-7120 or toll free 
at (888) 782-8477 no later than July 8, 2011. Hearing and speech im
paired individuals with text telephones (TTY) may contact the commis
sion at (512) 936-7136 or toll free at (800) 735-2989. All comments 
should reference Docket Number 39515. 
TRD-201102300 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: June 20, 2011 

Notice of Filing to Withdraw Services Pursuant to P.U.C. 
Substantive Rule §26.208(h) 
Notice is given to the public of Southwestern Bell Telephone Company 
d/b/a AT&T Texas’ application filed with the Public Utility Commis
sion of Texas (commission) on May 31, 2011, to withdraw services 
pursuant to P.U.C. Substantive Rule §26.208(h). 

Docket Title and Number: Application of Southwestern Bell Telephone 
Company d/b/a AT&T Texas to Withdraw DS1 High Capacity Auto
matic Loop Transfer Pursuant to P.U.C. Substantive Rule §26.208(h) 
Docket Number 39452. 

The Application: On May 31, 2011, Southwestern Bell Telephone 
Company d/b/a AT&T Texas filed an  application to withdraw  DS1  
High Capacity Automatic Loop Transfer pursuant to P.U.C. Substan
tive Rule §26.208(h). AT&T Texas states that there are no current 
customers. The proceedings were docketed and suspended on June 1, 
2011, to allow adequate time for review and intervention. 

Information on the application may be obtained by contacting the Pub
lic Utility Commission of Texas by mail at P.O. Box 13326, Austin, 
Texas 78711-3326, or by phone at (512) 936-7120 or toll free at (888) 
782-8477. Hearing and speech-impaired individuals with text tele
phone (TTY) may contact the commission at (512) 936-7136 or use 
Relay Texas (toll free) (800) 735-2989. All inquiries should reference 
Docket Number 39452. 
TRD-201102284 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: June 20, 2011 

Notice of Intent to File LRIC Study Pursuant to P.U.C. 
Substantive Rule §26.215 

Notice is given to the public of the filing on June 21, 2011, with the 
Public Utility Commission of Texas (commission) of a notice of intent 
to file a long run incremental cost (LRIC) study pursuant to P.U.C. 
Substantive Rule §26.215. The Applicant will file the LRIC study on 
or after July 1, 2011. 

Docket Title and Number: Application of Verizon Southwest, Inc. for 
Approval of LRIC Study for FiOS Bundle Suspension Pursuant to 
P.U.C. Substantive Rule §26.215, Docket Number 39521. 

Any party that demonstrates a justiciable interest may file with the ad
ministrative law judge written comments or recommendations concern
ing the LRIC study referencing Docket Number 39521. Written com
ments or recommendations should be filed no later than 45 days after 
the date of a  sufficient study and should be filed at the Public Util
ity Commission of Texas, by mail at P.O. Box 13326, Austin, Texas 
78711-3326, or by phone at (512) 936-7120 or toll free at (888) 782
8477. Hearing and speech-impaired individuals with text telephones 
(TTY) may contact the commission at (512) 936-7136 or toll free (800) 
735-2989. All comments should reference Docket Number 39521. 
TRD-201102339 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: June 22, 2011 

Notice of Intent to File LRIC Study Pursuant to P.U.C. 
Substantive Rule §26.215 

Notice is given to the public of the filing on June 21, 2011, with the 
Public Utility Commission of Texas (commission) of a notice of intent 
to file a long run incremental cost (LRIC) study pursuant to P.U.C. 
Substantive Rule §26.215. The Applicant will file the LRIC study on 
or after July 1, 2011. 

Docket Title and Number: Application of Verizon Southwest, Inc. for 
Approval of LRIC Study for Call Mover Services (CMS) Pursuant to 
P.U.C. Substantive Rule §26.215, Docket Number 39522. 

Any party that demonstrates a justiciable interest may file with the ad
ministrative law judge written comments or recommendations concern
ing the LRIC study referencing Docket Number 39522. Written com
ments or recommendations should be filed no later than 45 days after 
the date of a  sufficient study and should be filed at the Public Utility 
Commission of Texas, by mail at P.O. Box 13326, Austin, Texas 78711
3326, or by phone at (512) 936-7120 or toll free at (888) 782-8477. 
Hearing and speech-impaired individuals with text telephones (TTY) 
may contact the commission at (512) 936-7136 or toll free at (800) 
735-2989. All comments should reference Docket Number 39522. 
TRD-201102340 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: June 22, 2011 

Notice of Intent to File LRIC Study Pursuant to P.U.C. 
Substantive Rule §26.215 

Notice is given to the public of the filing on June 21, 2011, with the 
Public Utility Commission of Texas (commission) of a notice of intent 
to file a long run incremental cost (LRIC) study pursuant to P.U.C. 
Substantive Rule §26.215. The Applicant will file the LRIC study on 
or after July 1, 2011. 

Docket Title and Number: Application of Verizon Southwest, Inc. for 
Approval of LRIC Study for Engineering Design Study Fee Pursuant 
to P.U.C. Substantive Rule §26.215, Docket Number 39523. 
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Any party that demonstrates a justiciable interest may file with the ad
ministrative law judge, written comments or recommendations con
cerning the LRIC study referencing Docket Number 39523. Written 
comments or recommendations should be filed no later than 45 days af
ter the date of a sufficient study and should be filed at the Public Utility 
Commission of Texas,  by mail at P.O.  Box  13326, Austin, Texas 78711
3326, or by phone at (512) 936-7120 or toll free at (888) 782-8477. 
Hearing and speech-impaired individuals with text telephones (TTY) 
may contact the commission at (512) 936-7136 or toll free at (800) 
735-2989. All comments should reference Docket Number 39523. 
TRD-201102341 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: June 22, 2011 

Notice of Petition for Approval of Net Metering Tariff 
Notice is given to the public of the filing with the Public Utility Com
mission of Texas (commission) on June 17, 2011 of a petition for ap
proval of a net metering tariff. 

Tariff Control Number: Petition of Southwestern Electric Power Com
pany for Approval of Net Metering Tariff. Tariff Control Number 
39508. 

The Petition: Southwestern Electric Power Company (SWEPCO) filed 
a petition for approval of a net metering tariff. SWEPCO stated the 
tariff will allow the company to provide service to and purchase ex
cess energy from customers within the SWEPCO Texas service terri
tory who install distributed generation facilities by providing for net 
metering. SWEPCO proposed an effective date of July 29, 2011. 

Persons wishing to intervene or comment on the action sought should 
contact the Public Utility Commission of Texas by mail at P.O. Box 
13326, Austin, Texas 78711-3326, or by phone at (512) 936-7120 or 
toll-free at (888) 782-8477. Hearing and speech-impaired individuals 
with text telephone (TTY) may contact the commission at (512) 936
7136 or use Relay Texas (toll-free) (800) 735-2989. All comments 
should reference Tariff Control Number 39508. 
TRD-201102305 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of  Texas  
Filed: June 21, 2011 

Public Notice of Open Meeting/Workshop Concerning Project 
to Evaluate the Direct Assignment of Costs for Wholesale 
Classes in the Oncor Service Area 

The Public Utility Commission of Texas (commission) will hold a 
workshop regarding the project to evaluate the direct assignment of 
costs for wholesale classes in the Oncor service area on Wednesday, 
August 3, 2011 from 9:00 a.m. to 4:00 p.m. in the Commissioners’ 
Hearing Room, located on the 7th floor of the William B. Travis 
Building, 1701 North Congress Avenue, Austin, Texas 78701. Project 
No. 38808, Project to Evaluate the Direct Assignment of Costs for 
Wholesale Classes in the Oncor Service Area, has been established for 
this proceeding. 

The commission requests that interested persons file comments to the 
following questions on or before Wednesday, July 20, 2011: 

1. How should the direct assignment of distribution costs be defined? 

A. Define direct assignment in the context of cost causation. 

B. Define direct assignment for distribution service customer classes. 

C. Identify and explain any cost methodologies for different customer 
usage characteristics that could be affected by any of the following: 

i. Load-based system average vs. location of facilities; 

ii. Retail vs. wholesale customers; 

iii. Individual, aggregate, class; and 

iv. Historical vs. current vs. future. 

D. Identify and explain any cost methodologies for different facilities 
that could be affected by any of the following: 

i. Shared facilities among customers; 

a. Inter-class; and 

b. Intra-class. 

ii. Radial lines; 

a. One customer; and 

b. More than one customer. 

iii. Differences in facilities to serve customers. 

E. Identify and explain any direct assignment cost methodology prece
dents in Texas, and outside of Texas. 

F. Identify and explain any rate impacts of different cost methodologies 
based on how the direct assignment of distribution costs is defined. 

2. Would the direct assignment of distribution costs have competitive 
market implications for wholesale customers in the context of the fol
lowing: 

A. System average costs vs. "direct assignment" costs; 

B.Subsidization of classes: 

i. Subsidization defined; 

ii. Effects; 

C. Effect on Facilities Extension Agreements; and 

D. Stranded costs for customers who leave the system. 

3. What are the cost of service and rate implications of the direct as
signment of distribution costs in the context of the following: 

A. Effects on the allocation of O&M and A&G Costs, taxes, and other 
income; 

B. Frequency of rate updates when facilities are replaced; and 

C. Rate effects from Storm Catastrophe 

4. Would the direct assignment of costs conflict with any provisions 
in PURA, Commission precedent, or the commission’s Substantive 
Rules? 

These questions address whether the direct assignment of costs for 
wholesale customers costs is appropriate. Depending on the resolution 
of these questions, the project may move into a second phase, which 
would address the actual implementation of the direct assignment of 
costs. 

Responses may field by submitting 16 copies to the commission’s Fil
ing Clerk, Public Utility Commission of Texas, 1701 North Congress 
Avenue, P.O. Box 13326, Austin, Texas 78711-3326 within 14 days of 
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the date of the publication of this notice. All responses should refer
ence Project No. 38808. 

Ten days prior to the workshop the commission shall make available in 
Central Records under Project No. 38808 an agenda for the format of 
the workshop. 

Questions concerning the workshop or this notice should be referred 
to Richard Lain, Director of Tariff & Rate Analysis, Rate Regulation 
Division, at (512) 936-7454. Hearing and speech-impaired individuals 
with text telephones (TTY) may contact the commission at (512) 936
7136. 
TRD-201102343 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: June 22, 2011 

Public Notice of Workshop 

The Public Utility Commission of Texas (commission) will hold a 
workshop on Entergy Texas Inc.’s (ETI) proposal to join the Midwest 
Independent System Operator (MISO). The workshop will be held on 
Thursday, July 28, 2011, at 9:30 a.m. in the Commissioners’ Hearing 
Room at the commission offices at 1701 N. Congress, 7th floor, Austin, 
Texas 78701. At the workshop, ETI will present information on its 
proposal to join MISO and answer questions from the commission and 
interested parties. The workshop is part of ongoing research by the 
commission to evaluate the benefits of ETI joining a regional trans
mission operator and the specific proposal by the Entergy operating 
companies and ETI to join MISO. 

The commission requests that interested persons submit questions for 
ETI to address at the workshop. Questions shall be filed in Project  Nos.  

38708 and 39385 no later than Thursday, July 21, 2011. This notice is 
not a formal notice of proposed rulemaking; however, the information 
discussed at the workshop may assist the commission in developing 
commission policy. Ten days prior to the workshop the commission 
will make an agenda for the workshop available under Project Nos. 
38708 and 39385. The workshop will be webcast on www.texasad
min.com. 

Questions concerning the workshop or this notice should be referred to 
Richard Greffe, Competitive Markets Division, at (512) 936-7404, or 
Jason Haas, Legal Division, at (512) 935-7295. Hearing and speech-
impaired individuals with text telephones (TTY) may contact the com
mission at (512) 936-7136. 
TRD-201102299 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: June 20, 2011 

Request for Comments on Project to Develop a Standard 
Form for the Prepaid Disclosure Statement Pursuant to P.U.C. 
Substantive Rule §25.498 

The Public Utility Commission of Texas (commission) requests 
comments regarding the standard form for the Prepaid Disclosure 
Statement, pursuant to P.U.C. Substantive Rule §25.498, regarding 
Prepaid Service, which requires Retail Electric Providers to provide 
a prepaid disclosure statement to their customers. Project Number 
39357 has been established for this proceeding. The draft form can 
be found on the commission’s website under "Interchange Retrieval," 
Control Number 39357 (http://www.puc.state.tx.us/interchange/in
dex.cfm) and as follows: 

36 TexReg 4194 July 1, 2011 Texas Register 



IN ADDITION July 1, 2011 36 TexReg 4195 



36 TexReg 4196 July 1, 2011 Texas Register 



♦ ♦ ♦ Initial comments are due Friday, July 22, 2011. Reply comments are 
due Friday, July 29, 2011. Comments should be organized in a manner 
consistent with the organization of the form. Initial comments on the 
new rule may be submitted to the Filing Clerk, Public Utility Commis
sion of Texas, 1701 North Congress Avenue, P.O. Box 13326, Austin, 
Texas 78711-3326, Sixteen copies of comments are required to be filed 
pursuant to P.U.C. Procedural Rule §22.71(c) of this title. Comments 
must be filed no later than 3:00 p.m. on the day it is due. All comments 
should reference Project Number 39357. 

The commission staff will conduct a workshop in this form project, if 
requested, at the commission’s offices located in the William B. Travis 
Building, 1701 North Congress Avenue, Austin, Texas 78701 on Fri
day, July 22, 2011, at 10:00 a.m. The request for a workshop must be 
received by Thursday, July 21, 2011. 

Questions concerning Project Number 39357 should be referred to Ms. 
Rebecca Reed, Competitive Markets Division, at (512) 936-7371, or 
Ms. Scottie Aplin, Legal Division, at (512) 936-7289. 

Hearing and speech-impaired individuals with text telephones (TTY) 
may contact the commission at (512) 936-7136. 
TRD-201102306 
Adriana A. Gonzales 
Rules Coordinator 
Public Utility Commission of Texas 
Filed: June 21, 2011 

Texas Department of Transportation 
Aviation Division - Request for Proposal for Professional 
Engineering Services 

The City of Cleburne, through its agent the Texas Department of Trans
portation (TxDOT), intends to engage an aviation professional engi
neering firm for services pursuant to Government Code, Chapter 2254, 
Subchapter A. TxDOT Aviation Division will solicit and receive pro
posals for professional aviation engineering design services described 
below: 

Airport Sponsor: City of Cleburne. TxDOT CSJ No. 1102CLBRN. 
Scope: Provide engineering/design services to install game proof fence 
at Cleburne Municipal Airport. 

The DBE goal is set at 8%. TxDOT Project Manager is Stephanie 
Kleiber. 

To assist in your proposal preparation the criteria, 5010 drawing, 
and most recent airport layout plan are available online at www.tx
dot.gov/avn/avninfo/notice/consult/index.htm by selecting "Cleburne 
Municipal Airport." 

Interested firms shall utilize the latest version of Form AVN-550, titled 
"Aviation Engineering Services Proposal." The form may be requested 
from TxDOT Aviation Division, 125 E. 11th Street, Austin, Texas 
78701-2483, phone number, 1-800-68-PILOT (74568). The form may 
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be emailed by request or downloaded from the TxDOT web site at 
http://www.txdot.gov/business/projects/aviation.htm. The form may 
not be altered in any way. All printing must be in black on white paper, 
except for the optional illustration page. Firms must carefully follow 
the instructions provided on each page of the form. Proposals may not 
exceed the number of pages in the proposal format. The proposal for
mat consists of seven pages of data plus two optional pages consisting 
of an illustration page and a proposal summary page. A prime provider 
may only submit one proposal. If a prime provider submits more than 
one proposal, that provider will be disqualified. Proposals shall be sta
pled but not bound in any other fashion. PROPOSALS WILL NOT 
BE ACCEPTED IN ANY OTHER FORMAT. 

ATTENTION: To ensure utilization of the latest version of Form AVN
550, firms are encouraged to download Form AVN-550 from the Tx-
DOT website as addressed above. Utilization of Form AVN-550 from a 
previous download may not be the exact same format. Form AVN-550 
is a PDF Template. 

Please note: 

Six completed, unfolded copies of Form AVN-550 must be received 
by TxDOT Aviation Division at 150 East Riverside Drive, 5th Floor, 
South Tower, Austin, Texas 78704 no later than July 26, 2011, 4:00 
p.m. Electronic facsimiles or forms sent by email will not be accepted. 
Please mark the envelope of the forms to the attention of Edie Stimach. 

The consultant selection committee will be composed of Aviation 
Division staff members and one local government member. The fi 
nal selection by the committee will generally be made following the 
completion of review of proposals. The committee will review all pro
posals and rate and rank each. The criteria for evaluation of engineering 
proposals can be found at http://www.txdot.gov/business/projects/avi
ation.htm. All firms will be notified and the top rated firm will be con
tacted to begin fee negotiations. The selection committee does, how
ever, reserve the right to conduct interviews for the top rated firms if 
the committee deems it necessary. If interviews are conducted, selec
tion will be made following interviews. 

If there are any procedural questions, please contact Edie Stimach, 
Grant Manager at 1-800-68-PILOT at extension 4518. For technical 
questions, please contact Stephanie Kleiber, at 1-800-68-PILOT at ex
tension 4524. 
TRD-201102215 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: June 17, 2011 

Public Notice - Aviation 

Pursuant to Transportation Code, §21.111, and Title 43, Texas Admin
istrative Code, §30.209, the Texas Department of Transportation con
ducts public hearings to receive comments from interested parties con
cerning proposed approval of various aviation projects. 

For information regarding actions and times for aviation public hear
ings, please go to the following website: 

http://www.txdot.gov/public_involvement/hearings_meetings. 

Or visit www.txdot.gov, click on Public Involvement and click on Hear
ings and Meetings. 

Or contact Texas Department of Transportation, Aviation Division, 150 
East Riverside, Austin, Texas 78704, (512) 416-4501 or 1-800-68-PI
LOT. 

TRD-201102323 
Joanne Wright 
Deputy General Counsel 
Texas Department of Transportation 
Filed: June 21, 2011 

Stephen F. Austin State University 
Notice of Consultant Contract Amendment 
In compliance with the provisions of Chapter 2254, Subchapter B, 
Texas Government Code, Stephen F. Austin State University furnishes 
this notice of consultant contract amendment. The original Master 
Software License, Services and Maintenance Agreement is between 
The State of Texas, acting by and through the Department of Informa
tion Resources, and SunGard SCT, Inc., as amended between SunGard 
SCT, Inc. and the State of Texas, administered by Texas A&M Uni
versity - Corpus Christi, for and on behalf of the Texas Connection 
Consortium. The original contract was executed in 2002 and amended 
by a Work Order for services to Stephen F. Austin State University, a 
member institution, on September 10, 2004. The first amendment was  
published in the December 28, 2007, issue of the Texas Register (32 
TexReg 9879). The total sum of the services for the University was es
timated to be $1,567,279 for the period through August 31, 2011. The 
second amendment was published in the August 1, 2008, issue of the 
Texas Register (33 TexReg 6043). The sum of the services for the Uni
versity was amended in the amount of $932,800 for additional consult
ing and services relative to the major software conversion within the 
Institution due to a required upgrade. This contract is being amended 
to extend the time period for final consulting services through Decem
ber 31, 2011. 

Vendor contact for the contract is Scott Pruitt, Account Manager, Sun-
Gard Higher Education, 3211 Internet Blvd., Ste. 230, Frisco, TX 
75034, Tel (214) 724-6081, Fax (610) 578-3733. 

Documents, films, recording or reports of intangible results will not be 
presented by the outside consultant. 

For further information, please contact Paul Davis, Director of In
formation Technology Services, P.O. Box 13012, Nacogdoches, TX 
75962, Tel (936) 468-1110. 
TRD-201102332 
Damon C. Derrick 
General Counsel 
Stephen F. Austin State University 
Filed: June 22, 2011 

Texas State University-San Marcos 
Notice of Request for Proposals to Provide Elevator Consultant 
Services 

This notice states the intent of Texas State University-San Marcos 
(Texas State), pursuant to the provisions of Texas Government Code, 
Chapter 2254, Subchapter B, to solicit proposals to enter into a 
consulting services contract related to Elevator Consultant. 

Proposals are due at Texas State at the location specified in the Request 
for Proposals (RFP) on or before 3:00 p.m. Central Daylight Savings 
Time on Monday, July 25, 2011. Texas State will not accept late pro
posals. Proposals received after the submittal deadline will not be con
sidered. 
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To respond, interested parties/consultants/consulting firms must con
tact the designated Texas State authorized representative in writing, as 
indicated below, to request a solicitation package in order to submit the 
information requested in this RFP, along with any other relevant infor
mation, in a clear and concise written format. For further information, 
or to request an RFP package, please contact Gloria Tobias via e-mail 
at gt04@txstate.edu. 

Scope of Work: 

Provide recommendations for elevator modernizations and renova
tions, and conduct reviews of plans and shop drawings associated with 
these renovations. The consultant will be required to be available for 
planning assistance for new construction or new installations by pro
viding comprehensive traffic analysis of handling capacity and waiting 
intervals. He will also assist in determining the size of proposed 
equipment and establish design criteria or technical specifications, 
financial estimates, recommend special services, accessibility features, 
and security applications. 

Objectives: 

Elevator consultant is necessary to oversee the work performed by the 
current elevator contractor, remedy any deficiencies to ensure elevators 
are opening at an optimal level at all times, and coordinate and schedule 
annual elevator inspections. 

The Anticipated Schedule of Events is as follows: 

* Issuance of RFP and Posting to the Electronic State Business Daily 
June 27, 2011; 

* Questions Due - July 13, 2011, at 4:00 p.m. CDT; 

* Official Responses to Questions Received - July 18, 2011, or as soon 
thereafter as practical; 

* Proposals Due - July 25, 2011, at 3:00 p.m. CDT; 

* Obtain Approval to Award Contract(s) - August 8, 2011, or as soon 
thereafter as practical; 

* Contract Execution - August 9, 2011, or as soon thereafter as practi
cal; and 

* Commencement of Project Activities - September 1, 2011, or as soon 
thereafter as practical. 

Texas State reserves the right to adjust the above schedule at its sole 
discretion, if determined to be in the university’s best interests, as it 
deems fit. 

Evaluation and Award Procedure: 

The award for the described consulting services, if made, will be based 
on "best value" criteria by the process indicated in the RFP. Texas State 
will make the final decision regarding the award of contracts. Texas 
State reserves the right, if deemed in the university’s best interests and 
at its sole discretion, to: 

* award one or more contracts under this RFP; 

* to accept or reject any or all proposals submitted; 

* waive minor technical or process inconsistencies; or 

* make no award.  

A finding of fact, approved by the President of Texas State, for the need 
for these consultant services has been obtained. 
TRD-201102197 
Robert C. Moerke 
Director of Contract Compliance 
Texas State University-San Marcos 
Filed: June 17, 2011 

♦ ♦ ♦ 
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How to Use the Texas Register 
Information Available: The 14 sections of the Texas 

Register represent various facets of state government. Documents 
contained within them include: 

Governor - Appointments, executive orders, and 
proclamations. 
 Attorney General - summaries of requests for opinions, 
opinions, and open records decisions. 

Secretary of State - opinions based on the election laws. 
Texas Ethics Commission - summaries of requests for 

opinions and opinions. 
 Emergency Rules- sections adopted by state agencies on an 
emergency basis.
 Proposed Rules - sections proposed for adoption.
 Withdrawn Rules - sections withdrawn by state agencies 
from consideration for adoption, or automatically withdrawn by 
the Texas Register six months after the proposal publication date. 
 Adopted Rules - sections adopted following public comment 
period. 

Texas Department of Insurance Exempt Filings - notices of 
actions taken by the Texas Department of Insurance pursuant to 
Chapter 5, Subchapter L of the Insurance Code. 

Texas Department of Banking - opinions and exempt rules 
filed by the Texas Department of Banking. 

Tables and Graphics - graphic material from the proposed, 
emergency and adopted sections. 

Transferred Rules- notice that the Legislature has 
transferred rules within the Texas Administrative Code from one 
state agency to another, or directed the Secretary of State to 
remove the rules of an abolished agency.
 In Addition - miscellaneous information required to be 
published by statute or provided as a public service. 

Review of Agency Rules - notices of state agency rules 
review. 

Specific explanation on the contents of each section can be 
found on the beginning page of the section. The division also 
publishes cumulative quarterly and annual indexes to aid in 
researching material published. 

How to Cite: Material published in the Texas Register is 
referenced by citing the volume in which the document appears, 
the words “TexReg” and the beginning page number on which that 
document was published. For example, a document published on 
page 2402 of Volume 36 (2011) is cited as follows: 36 TexReg 
2402. 

In order that readers may cite material more easily, page numbers 
are now written as citations. Example: on page 2 in the lower-left 
hand corner of the page, would be written “36 TexReg 2 issue 
date,” while on the opposite page, page 3, in the lower right-hand 
corner, would be written “issue date 36 TexReg 3.” 

How to Research: The public is invited to research rules and 
information of interest between 8 a.m. and 5 p.m. weekdays at the 
Texas Register office, Room 245, James Earl Rudder Building, 
1019 Brazos, Austin. Material can be found using Texas Register 
indexes, the Texas Administrative Code, section numbers, or TRD 
number. 

Both the Texas Register and the Texas Administrative Code are 
available online at: http://www.sos.state.tx.us. The Register is 
available in an .html version as well as a .pdf (portable document 

format) version through the internet. For website information, call 
the Texas Register at (512) 463-5561. 

Texas Administrative Code 
The Texas Administrative Code (TAC) is the compilation of 

all final state agency rules published in the Texas Register. 
Following its effective date, a rule is entered into the Texas 
Administrative Code. Emergency rules, which may be adopted by 
an agency on an interim basis, are not codified within the TAC. 

The TAC volumes are arranged into Titles and Parts (using 
Arabic numerals). The Titles are broad subject categories into 
which the agencies are grouped as a matter of convenience. Each 
Part represents an individual state agency. 

The complete TAC is available through the Secretary of 
State’s website at http://www.sos.state.tx.us/tac. 

The following companies also provide complete copies of the 
TAC: Lexis-Nexis (800-356-6548), and West Publishing Company 
(800-328-9352). 

The Titles of the TAC, and their respective Title numbers are: 

1. Administration 
4. Agriculture

 7. Banking and Securities 
10. Community Development 
13. Cultural Resources 
16. Economic Regulation 
19. Education 
22. Examining Boards 
25. Health Services

 28. Insurance 
30. Environmental Quality 
31. Natural Resources and Conservation 
34. Public Finance 
37. Public Safety and Corrections 
40. Social Services and Assistance

 43. Transportation 

How to Cite: Under the TAC scheme, each section is designated 
by a TAC number. For example in the citation 1 TAC §27.15: 1 
indicates the title under which the agency appears in the Texas 
Administrative Code; TAC stands for the Texas Administrative 
Code; §27.15 is the section number of the rule (27 indicates that 
the section is under Chapter 27 of Title 1; 15 represents the 
individual section within the chapter). 

How to update: To find out if a rule has changed since the 
publication of the current supplement to the Texas Administrative 
Code, please look at the Index of Rules. The Index of Rules is 
published cumulatively in the blue-cover quarterly indexes to the 
Texas Register. If a rule has changed during the time period 
covered by the table, the rule’s TAC number will be printed with 
the Texas Register page number and a notation indicating the type 
of filing (emergency, proposed, withdrawn, or adopted) as shown 
in the following example. 

TITLE 1. ADMINISTRATION 
Part 4. Office of the Secretary of State 
Chapter 91. Texas Register 
40 TAC §3.704.................................................950 (P)
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