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An agency may take final action on a section 30 days after a proposal has been published in the Texas

Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation

of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice
and statement of legal authority will be published. If an agency adopts the section with changes to the
proposed text, the proposal will be republished with the changes.

TITLE 10. COMMUNITY
DEVELOPMENT

Part V. Texas Department
of Commerce

Chapter 176. Enterprise Zone
Program Rules

* 10 TAC §§176.1-176.12

The Texas Department of Commerce (Com-
merce) adopls amendments to §§176.
1-176.12, implementing the Texas Enterprise
Zone Act, Texas Governmeni Code, Chapter
2303, Texas Government Code (Vernon's
Session Laws 1993 and 1995), as amended.
Section 176.2 and §176.10 are adopted with
minor changes to the proposed text as pub-
inthe July 11, 1995, issue of the Texas

ister (20 TexReg 4975). Sections 176.1,
.3-176.9 and 176.11-176.12 are adopted
without changes and will not be republished.

Section 176.1, General Provisions, contains
the general provisions and definitions for the
Texas Enterprise Zone Program. The rule
modifies the name of the governing board of
Commerce to the policy board and changes
definitions to conform with statutory changes
made in House Bill 2065 passed by the 74th
Legislature.

Section 176.2, Filing Requirements for Appli-
cations and Claims, provides application filing
guidelines, new enterprise zone designation
guidelines, enterprise project filing guidelines,
and qualified business certification guidelines.
The rule requires applications to be submitted
in the form prescribed by Commerce, clarifies
the circumstances under which Commerce
may deny zone redesignation, changes the
enterprise project deadline from bi-monthly to
quarterly, eliminates pre-deadline reviews of
project applications by Commerce staff,
clarifies requirements for a qualified hotel,
and makes conforming amendments with the
tax code. It also requires qualified businesses
and enterprise projects to file their sales tax
claims directly with the Comptrolier of Public
Accounts and redefines the parameters for
on-site reviews of records of companies ap-
plying for job certifications. Staff is slightly
modifying §176.2(b){1)(A) from what was pro-
d fo corect an inadvertent omission from

proposed rules. Finally adopted
6.2(b)(1)(A) has been modified to require
fo require only cne original enterprise zone
application be submitted by applicant commu-

nities. The prior rule required submission of
one original and one copy. This change will
conform this subsection with the changes to
enterprise project and qualified business filing
guidelines in §176.2(b)(6)(A) and
§176.2(b)(6)(B)(iii), respectively, and reduce
costs and the administrative burden on local
governments. it will also reduce Commerce
filing requirements. All other changes to this
section are adopted as proposed.

Section 176.3, Eligibility Requirements for
Designation of Enterprise Zones, seis forth
the eligibility requirements for zone designa-
tion. The rule specifies that communities with
areas designated as federal empowerment
zones and enterprise communities are auto-
matically slate enterprise zones. These des-
ignations do not, however, count against the
number of state zones the communities may
have. Section 176.3 also specifies the State
Data Center and Texas Workforce Commis-
sion as the sources of population and labor
force data, respectively, clarifies what is
meant by curvent data, discontinues the use
of local labor force surveys, requires all new
zones to be enterprise project eligible zones,
defines what conslitutes the loss of
businesses or jobs as a secondary criterion
for zone designation, and adds and defines
youth aests as a new secondary criterion for
zone designation. These changes are
adopted as originally proposed.

Section 176.4, Application Contents for Des-
ignation of Enterprise Zones, confains the
requirements for zone applications. It requires
enterprise zone applicants to complete the
forms provided by Commerce, requires all
incentives offered by a community be sum-
marized in the nominating order or ordinance,
requires communities to offer three incen-
tives, only one of which is financial in nature,
requires the zone liaison to be identified by
position, clarifies that a separate ordinance or
order is required to be adopted for each zone
being nominated by a community, requires
communities to identify a marketing strategy
for their zone, clarifies further information on
local incentives that must be identified in a
zone application, and provides conforming
language with state law allowing taxing units
to offer different terms of abatement to prop-
ety owners in entemprise zones. Section
176.4 is adopted as originally proposed.

Section 176.5, Requirements for Designation
of Recycling Market Development Zone and
Respective Loans or Grants, contains the re-
quirements for establishing recycling market

development zones and implementing loans
and grants. It is adopted as originally pro-
posed.

Section 176.6, Application Contenis for Des-
ignation as a Recycling Market Development
Zone identifies the requirements for designat-
ing a recycling market development zone. It is
adopted as originally proposed.

Section 176.7, Requirements for Designation
of Enterprise Projects identifies the require-
ments for designating a business as an enter-
prise project. It is adopted as originally
proposed.

Section 176.8, Application Contents for Des-
ignation of an Enterprise Project, contains the
requirements for zone applications. The
adopted changes outline information needed
to evaluate enterprise project applications in-
cluding that it is an enterprise project eligible
zone and its location in the zone by census
area, and eliminate redurdancies. Section
176.8 is adopted as originally proposed.

Section 176.9, Centification of Neighborhood
Enterprise Associations, contains the require-
ments for designating a neighborhood enter-
prise association. It is adopled as originally
proposed.

Section 176.10, Approval Standards, contains
the requirements for approving enierprise
zone applications, recycling market develop-
ment zone applications, and enterprise pro-
ject applications. It modifies the application
deadlines from bi-monthly to quarterly as pre-
viously stated in §176.2, conforms the rules
to comply with House Bill 2065 passed by the

© 74th Legislature allowing 65 enterprise pro-

jects to be designated in the FY 1996-1997
biennium, and sets forth the elements and
weighting Commerce must consider when
evalualing enterprise project applications,
and clarifies that resolutions are required to
nominale businesses for enterprise project
designation. The rule also provides additional
explanalion about the procedures qualified
businesses and qualitied builders must use to
apply and qualify for benefits and provides
that enterprise projects must be cerified as
qualified businesses by Commerce to qualily
for a franchise tax reduction. Based upon
comments received on the proposed rules,
Commerce has slightly modified two ele-
ments of the proposed rule. Adopted
§176.10(b)(2)(A) has been modified to allow
each community to have four regular enter-
prise projects during the FY 1996-1997 fiscal
biennium, rather than two for each enterprise

. ADOPTED RULES August 25, 1995 20 TexReg 6621



zone as originally propossd However, no
more than six projects, regular and bonus,
are allowed for each community. The latter
change has been made in §176.10(0)(2)(B).
The change to §176.10 will alleviate the
commenter's concern that the rule, as pro-
posed, would create an artificial expansion in
the number of zones requested o be desig-
nated by communilies. Finally,
§176.10(b)(2)(C) has been created to re-
spond to a comment suggesting that Com-
merce utilize a true scoring system
competition where the number of enterprise
project applications submitied to Commerce
exceed the number of designations available
during the FY 1996-1997 fiscal biennium. Ex-
cept for these changes made because Com-
merce agreed with submiited comments,
§176.10 is adopted as proposed.

Section 17611, Reporling Requirements,
contains the reporting requirements of zone
administrators and other agencies to the de-
partment, and by Commerce to the Governor,
Legislature, and Legislative Sudget Board.
This section is adopted as proposed.

Sectionn  176.12, Boundary Amendments,
entifies the requirements for amending the
boundary of enterprise zones and clarifies
that a public hearing must be held before
area is added to an existing enterprise zone.
This section 1s adopted as proposed.

Comments in opposition 1o portions of the
proposed rules, or requesting changes to the
proposed rules, were received from Tax In-
centive Strategies. The firm’s president re-
quested that those submitting enterprise zone
program applications be able to send them by
electronic means to Commerce. The firm also
commented that communities not be required
to type directly on the forms provided by the
Commerce, as prescribed in the proposed
rules, §176.2(a)(1), since this reverses the
frend of increasing the use of available tech-
nology. While Commerce believes these
comments have merit, it is not changing ils
rules for the following reasons. Commerce
projects that in the near future it will have the
capability to accept applications by electronic
media. However, until certain logistical issues
are resolved such as storage, backup, and
access, hard copy documents still need to be
submitted. Moreover, Commerce’s goal is to
simplify and streamline the applications so
that applicants submit only what is absolutely
necessary for Commerce to determine viabil-
ty. Applicants typically submit more informa-
tion than is absolutely necessary and in an
incorrect format or sequence. This increases
the amount of staff review time, increases
deficiencies communities must comect before
viabilty can be determined, and ultimately
requires more storage space for applications.
The new rule requirement will decrease re-
view time by providing precise requirements
to program applicants. The program applica-
tions are being modified to conform with this
rule change and will require that entries be
made dieclly on Commerce forms. Com-
merce does intend to make these forms avail-
able to applicants on electronic media in the
near future.

The commenter also requested that Com-
merce modify the scoring system at
§176.10(b)(3) of the rules to exclude manu-

facturers from being scored based upon the
distress of the census area where they locale
within a zone The commenter contends man-
ufacturers cannot tocate in the highest dis-
tressed area of the zone, which typically
includes residential area, due to zoning re-
strictions. Commerce agrees th’s may be a
concern, but cannot modify rules since the
change is required to conform with statutory
provisions in House Bill 2065 passed by the
74in Texas Legislature.

The commenter opposed the proposed to
§176.10(b)(2)(A) to limt the number of enter-
prise project designations to two for each
zone for the slate FY 1996-1997 biennium.
She suggested four projects for each commu-
nity with the possibility of bonus projects
based upon how the four projects score. The
commenter's concern was that Commerce’s
proposal to allocate projects by the number of
zones a community may have would cause
communities having fewer than three zones
to create more zones so that the community
would be automatically eligible to nominate
more projects The Texas Enterprise Zone
Act allows each city and county to have no
more than three enterprise zones. Commerce
agrees with the commenter that its proposed
rule may have unintended consequences.
However, the allocation system must provide
equal access for all communities. Commerce
believes that four projects per community for
the biennium with unlimited bonus projects
provides unequal access to communities. Ac-
cordingly, as set torth in the summary of
adopted §176.10, Commerce has modified
that section to allow each community to have
four regular enterprise projects during the FY
1996-1997 fiscal biennium. No more than six
projects, regular and bonus, will be allowed
for a community. Justification for the overall
cap is that through June of the FY
1994-1995 biennium, 45 zones had one or
more enterprise projects approved by Com-
merce. Thirty-two of the 45 zones had only
one project. This statistic imphes that without
some cap on the overall number of projects
per community, communities will have unlim-
ited access to project designations. This
change will be made accordingly in
§176.10(b)(2) (B).

The commenter also suggested Commerce
create a "true” compeltition for enterprise pro-
ject designations once the number of applica-
tions submitted in a quarterly round exceeds
the number of statulcrily authorized project
designations available during the FY
1996-1997 biennium. The quarterly round
where a true competition is necessary may
Lo the last quarter of the biennium or an
earlier quarter depending upon how many
designations are made during the initial quar-
terly rounds of the biennium. The contention
is that a true compelition will ensure that
projects providing the highest impact on the
Texas economy will receive the remaining
designations. Commerce agrees. Section
176.10(b)(2)C) has been created tlo
accomodate this comment.

The rules are adopled under the Texas Gov-
ernment Code,  §2303.051(c) and
§481.0044(a) which gives Commerce author-
ity to adopt rules for the Texas Enterprise
Zone Program and the Administralive Proce-
dure Act, Chapter 2001, Texas Government

Code, Subchapter B, Rulemaking, which
gives agencies the authorily to promulgate
rules.

§176.2 Filing Requirements for Ap‘r;lic;o
tions and Claims.

(a) Form.

(1) Enterprise Zones and Enter-
prise Prajects. An application must be filed
on letter-sized paper and must contain all
information and documentation required un-
der the Act and this chapter, as applicable.
The application must be submitted in a
three-ring loose-leaf binder. Each applica-
tion for designation as an enterprise zone,
for enterprise zone boundary amendments,
recycling market development zone, and for
enterprise project designation must be typed
directly on the form provided by the depart-
ment and must include all applicable attach-
ments as specified in the application.

(2) Certifications or refunds. An
application to request refunds, tax reduc-
tions, or certification of new permanent jobs
created or jobs that have been retained, or
certification as a qualified business to qual-
ify for refunds or deductions of state sales,
use, franchise taxes, or other state benefits
encouraged under the Act, as appropriate,
or an application to request certification by
the department of a neighborhood enterprise
association, must be made to the department
in writing on the appropriate forms pr,
vided by the department or the Comptrol
of Public Accounts.

(b) Filing.
(1) Enterprise zones.

(A)  Applications for enter-
prise zone designation, enterprise zone
boundary amendments, or recycling market
development zone designation may be filed
with the department on any day. The appli-
cant shall file with the department an origi-
nal of an application for designation of an
enterprise zone, enterprise zone boundary
amendment, or recycling market develop-
ment zone if by separate application from
an enterprise zone or zone boundary amend-
ment application. A separate application
must be submitted to the department for
each area nominated for designation as an
enterprise zone or to amend the boundaries
of a designated enterprise zone.

(B) During the six-month
period preceding the expiration of designa-
tion as an enterprise zone, an application
may be filed for a new zone designation for
the area or portions of the area, to become
effective upon the designation expiratio
date or no later than the 90th day after tb
day of receipt of the application. An app
cation that includes land area previously
designated as an enterprise zone will be

20 TexReg 6622 August 25, 1995 Texas Register ¢



subject to review by the department for
evaluation of past performance to promote

nd develop the zone in accordance with the
'pplicant’s or applicants’ attempts to meet

the original zone objectives and to fulfill
commitments outlined in the zone applica-
tion from which zone designation was pre-
viously approved. In the event that the
department determines from the evaluation
of prior zone performance that the applicant
or applicants have made insufficient use of
the zone designation to advance the pur-
poses of the Act as represented in its origi-
nal enterprise zone application and its
agreement with the department to designate
the area as an enterprise zone, the depart-
ment may deny approval of an area or
portions of areas as authorized by the Act,
§2303.111.

(2) Recycling market develop-
ment zones. Applications for recycling mar-
ket development zone designation may be
simultaneously submitted to the department
as part of an application for enterprise zone
designation. To achieve designation as a
recycling market development zone for an
enterprise zone designated prior to Septem-
ber 1, 1993, a separate application must be
filed with the department that meets the
requirements for designation as a recycling
market development zone.

(3) Recycling market develop-

ent zone loans and grants. Applications to
Ge department in the form prescribed by

e department and procedures for filing
will be established as funds become avail-
able from appropriated funds or from any
special fund and interest earned therefrom,
less administrative recovery portion deter-
mined by the department. The department
may adopt rules concerning interest rates,
repayment plans, or any other operational
details as determined appropriate.

(4)  Enterprise projects. Appli-
cations for enterprise project designation
may be filed on or before, but no later than,
quarterly deadlines published by the depart-
ment in §176.10(b)(1) of this title, (relating
to Application Contents for an Enterprise
Project) for consideration. Applications re-
ceived after a published deadline will not be
reviewed and considered or designation un-
til after the next published deadline. The
applicant shall file with the department an
original of an application for designation as
an enterprise project.

(5) Qualified hotel project. A
hotel must apply to the department in the
form provided by the department to be des-
ignated a qualified hotel project. However,
a qualified hotel project that meets the con-
ditions under the Act, §2303.003(8), shall

e deemed to have met the employment.
Qcome, and other criteria of a qualified
usiness and an enterprise project and the
enterprise zone in which the qualified hotel
project is located shall be deemed to have

met all qualifications of the Act to permit
the department to designate the qualified
hotel project as an enterprise project. The
enterprise project designation or new per-
manent jobs created by a qualified hotel
project shall not be considered in determin-
ing the number of enterprise projects that
the department may approve pursuant to the
other provisions of this Act.

(6) Certifications.

(A) Enterprise projects.

(i) Requesis for job certi-
fications for designated enterprise projects
may be filed on any day with the depart-
ment annually or semiannually at the discre-
tion of the entity holding designated project
status. Requests for job certifications for
enterprise projects may be filed with the
department on any day after the last day
following the state fiscal biennium in which
the project was designated.

(ii) An enterprise project
must be annually certified by the depart-
ment as a qualified business to receive its
state sales and use tax refunds and franchise
tax reductions.

(iii) Requests for refunds
for designated enterprise projects should be
filed directly with the Comptroller in ac-
cordance with the applicable Comptrolier
rules.

(B) Qualified business.

(i)  Requests for job certi-
fications for qualified businesses, other than
designated enterprise projects, may be filed
with the department on any day within 12
months after the last day of the nomination
period as a qualified business in the applica-
ble governing body or bodies nominating
resolution.

(ii) Requests for refunds
of state sales and use taxes and franchise
taxes available to businesses nominated for
one-time incentives for designated qualified
businesses should be filed directly with the
Comptroller in accordance with the applica-
ble Comptroller rules.

(iii) Through the applica-
ble governing body or bodies to the depart-
ment, a residential builder may request
certification as a qualified business to con-
struct single or multifamily housing in the
governing body’s or bodies’ enterprise zone
even though the builder’s principle office or
headquarters is located in the state of Texas
outside the zone. The governing body or
bodies shall adopt criteria and guidelines to
advance the Act and zone objectives includ-
ing establishing a minimum commitment of
the number of housing units that are to be
constructed in an enterprise zone within its
jurisdiction(s) within a specific period of

time by a builder or group of builders be-
fore requesting state qualified business sta-
tus. A builder or group of builders that form
a consortium for the purpose of constructing
housing in an enterprise zone that has met
requirements established by the local gov-
erning body or bodies may be nominated
for enterprise project designation by the
local governing body or bodies. In consider-
ing such nominations the governing body or
bodies shall give preference to projects that
address affordable housing as set forth in
the criteria established by the governing
body or bodies. The application for certifi-
cation as a qualified business for state bene-
fits may be submitted to the department on
any day in a form prescribed by the depart-
ment. The applicable governing body or
bodies may certify a residential builder as a
qualified business to receive local benefits
in connection with housing construction ac-
tivity in an enterprise zone within its or
their jurisdiction without making an appli-
cation to the department to assure compli-
ance with the Act, §2303.401.

(C) Forms. One original
form must be submitted to the department
to request certification as a qualified busi-
ness, to request certification of new perma-
nent jobs created or to request certification
of retained jobs. One original form as pro-
vided by the Comptroller should be submit-
ted to the Comptroller to request refunds of
state sales and use taxes. The rules promul-
gated by the comptroller must also be fol-
lowed to file a claim for tax refunds or
reductions.

(D) Neighborhood enter-
prise associations. Applications to the de-
partment for certification of a neighborhood
enterprise association may be filed with the
department on any day.

(c) Completeness. Each application
or claim must be as complete as practicable,
and must include the fee set forth in subsec-
tion (d) of this section. The department will
stamp or otherwise designate the date on
which it receives each application. The date
stamped or otherwise designated for any
application received after the close of dusi-
ness on any day will be the next day. A day
is as defined in the Act and §176.1 of this
title (relating to General Provisions).

(d) Fees. A nonrefundable fee to
recover the department’s cost of providing
direct technical assistance relating to the
enterprise zone program must accompany
an application to the department in the
amount of;

(1) $500 for an enterprise zone
designation;

(2) %500 to amend the bound-
aries of a state designated enterprise zone;
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(3) $300 for an enterprise pro-
ject designation;

(4) $300 for application to
change/assume enterprise project designa-
tion as defined in §176.8(b) and (c) of this
title (relating to Approval Standards);

(5) $300 for designation as a re-
cycling market development zone; ',

(6) $500 for residential builder
certification as a qualified business for a
three-year period;

(7) %300 for certification as a
neighborhood enterprise association. The
fee must be submitted in the form of a
cashiers check made payable to the Texas
Department of Commerce/Texas Enterprise
Zone Program.

(e) Staff consideration of applica-
tions or job certification requests. Staff shall
review the application or job certification
request to determine if the application or
job certification request meets the eligibility
criteria under the Act and this titleSA job
certification request submitted by an enter-
prise project may cover multiple years.
Businesses applying for designation and job
certifications are subject to on-site inspec-
tion, Following staff review, the application
will be submitted to the executive director
for consideration. Written notification"will
be given to applicants of the final status of
an application or job certification.

(1) Not later than 15 days after
the receipt of the applicationffor enterprise
zone designation or for zone boundary
amendment, the department shall notify the
applicant that it has received the application
and note any omissions or clerical errors
that exist in the application. The applicant
has at least ten days after the date ‘it re-
ceives notice of application omissions or
clerical errors or 45 days from the date the
application is received by the department to
correct any deficiencies and to submit cor-
rections to the application to the depart-
ment.

(2) Not later than five days after
the deadline for accepting applications for
enterprise project designation, the depart-
ment shall notify the applicant that it has
received the application.

(f) Consideration of enterprise zone
and enterprise project applications.

(1) Complete or correctecyappli-
cations for enterprise zone design } that
staff determines meet the eligibility Eriteria
set forth in the Act and this chapter will be
considered by the executive director. The
executive director may approve the applica-
tion or remand it to the applicant for further
action. If the executive director approves
the application for enterprise zone designa-
tion, a negotiated agreement to designate
the enterprise zone will be initiated by the

department and must be fully executed no
later than the 90th day after the day of
receipt of the application If the agreement
is not executed before the 90th day after the
day of the receipt of the application by the
department the application is considered to
be denicd. The department shall inform the
governing body or bodies of the specific
reasons for the denial.

(2) The department shall review
the enterprise project applications that have
qualified for consideration following staff
review. The department will either approve
the application, disapprove it, remand it to
the applicant for further action, or make
such other disposition of the application as
may be appropriate. Enterprise project des-
ignation becomes effective immediately
upon department approval of an enterprise
project application and action to grant the
designation. Written notice of the designa-
tion will simultaneously be given to the
applicant governing body’s or bodies’ des-
ignated liaison or liaisons and the enterprise
project applicant. The notice will include an
effective date and an expiration date of the
project designation which shall include the
90-day period immediately preceding the
designation during which benefits under the
designation may be allowed.

(g) Consideration of recycling mar-
ket development zone applications. In the
event that a recycling market development
zone application is included as part of an
enterprise zone designation, the consider-
ation process will be the same as for enter-
prise zone designation except that the
criteria to qualify an area for recycling mar-
ket development zone designation must be
met just as it must be met for an area
already designated as an enterprise zore to
be further designated as a recycling market
development zone.

§176.10. Approval Standards.

(a) Final approval standards for
designation of enterprise zones and recy-
cling market development zones. Within ten
business days of final approval of the desig-
nation of a zone by the executive director,
the staff shall present the form of the nego-
tiated agreements to the governing body or
bodies of the applicant. Such agreements
must inciude designation of the zone and
the administrative authority, if any, and its
function and duties and any other informa-
tion required under the Act and this chapter.
The department shall complete the negotia-
tions and sign the agreements in accordance
with the Act, §2303.107.

(b) Approval standards for designa-
tion of enterprise projects. The department
shall designate qualified businesses as en-
terprise projects on a competitive basis. Ap-
plications for designation of enterprise
projects will be accepted on a quarterly

basis on or before the following application
deadlines:

(1) During the state fiscal bien-
nium beginning September 1, 1995, the ap- \
plication deadlines for receipt of enterprise
project applications by the department is
5.00 p.m., Austin, Texas time, on the first
business day of every third month begin-
ning with September 1995. The department
may designate no more than 65 enterprise
projects during any fiscal biennium, as
specified by the Act, §2303.403.

(2) The department will desig-
nate qualified businesses as enterprise pro-
jects under the following conditions:

(A) Each enterprise zone
governing body may not have more than
four qualified businesses designated as en-
terprise projects in enterprise project eligi-
ble enterprise zones within its jurisdiction
during the state fiscal biennium beginning
September 1, 1995. The enterprise project
designations will be granted by the depart-
ment on a first-come, first-served basis,
subject to the limitations in this section and
based upon the availability of enterprise
project designations. Although enterprise
project designations will be awarded on a
first-come, first-served basis, applications
will be scored for the purpose of awarding
bonus enterprise project designations.

(B) Each enterprise project
application will be scored against all other
enterprise project applications received each
quarterly deadline, as specified in §176.
10(b)(1) of this Chapter. If an enterprise
project application scores within the top
quartile (25%) of all the other applications
submitted on a quarterly deadline, the nomi-
nating enterprise zone governing body may
nominate a qualified business for a bonus
enterprise project designation on any subse-
quent quarterly deadline within the state
fiscal biennium. Designations will be
awarded only if enterprise project designa-
tions are available. The bonus enterprise
project applications will be scored in the
same manner as all other enterprise project
applications received on each quarterly
deadline. If a bonus project application
scores within the top quartile (25%) of all
the bonus and regular applications received
on a quarterly deadline, the nominating en-
terprise zone may nominate an additional
bonus enterprise project for designation on
any subsequent quarterly deadline within
the same fiscal biennium. The bonus enter-
prise project designations may only be lo-
cated in the enterprise zone from which the
bonus enterprise project designation was
earned, subject to enterprise project avail-
ability. Each application submitted to the
department will be evaluated on the com-
mitments made by the community and qual-
ified business as specified under the Act,
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§2303.405. In no case may an enterprise
zone governing body have a combined total
f more than six enterprise project designa-
ﬁons, including regular and bonus designa-
ions, during the state fiscal biennium
beginning September 1, 1995,

(C) In the event the number
of enterprise project applications submitted
during a quarterly round exceeds the num-
ber of remaining designations that may be
made during the state fiscal biennium, as
specified under §176.10(b)(1) of this Chap-
ter, the applications that score the highest
based upon the evaluation system specified
in inis Chapter will be awarded designa-
tions,

(3) The criteria for evaluating
enterprise project applications will be based
on weighting as specified by the Act,
§2303.406(b) The department will make its
decision on a weighted scale in which:

(A) 50.0% of the evaluation
weight will be evenly divided between the
economic distress of:

(i) the enterprise zone in
which a proposed enterprise project is or
will be located; and

(ii) the area within the en-

terprise zone where the project is or will be
ated. In the event the zone was desig-
ww using primary or secondary distress
criteria that are not available on a sub-
community or sub-enterprise zone level, the
economic distress of the zone will be evalu-

ated using the data at the most discrete level
available;

(B) 25.0% of the evaluation
depends on the local effort to achieve devel-
opment and revitalization of the enterprise
zone. This evaluation criteria is designed to
measure the level of local support on the
part of the community or communities nom-
inating the qualified business and the quali-
fied business applying for enterprise project
designation. This includes, but is not lim-
ited to, such factors as set forth in the Act,
§2303.405(c). (d), and (e); and

(C) 25% of the evaluation
depends on the evaluation criteria as deter-
mined by the department, which will be
evenly divided between:

(i) the amount of capital
investment and the number of jobs to be
created or retained by the qualified busi-
ness, as applicable; and

(i)  the type and wage

y the qualified business. The wage level of
the jobs will be evaluated on how they
compare to the regional average salary of a
high wage/high skill job.

Ofvel of the jobs to be created and retained

(c) Period for which designation is
in effect.

(1) An area may be designated
as an enterprise zone for a maximum period
of seven years. Designation of an enterprise
zone as a recycling market development
zone will run concurrently to begin with the
date the recycling market development zone
is designated and to end with the date the
applicable enterprise zone designation ex-
pires. However, if an area is designated as a
federal enterprise zone, the area may be
designated for a longer period not to exceed

that permitted by federal law. Any designa- -

tion of an area as an enterprise zone and a
recycling market development zone, if ap-
plicable, shall remain in effect during the
period beginning on the date of the designa-
tion and ending on the earliest of:

(A) September 1 of the sev-
enth calendar year following the calendar
year in which such date ending the enter-
prise zone designation occurs, or in the case
of federal enterprise zone designation, the
date federal designation period ends, or

(B) following a public hear-
ing, the date the department removes the
designation of zone for the following rea-
son:

(i) the area no longer
qualifies for designation as an enterprise
zone as forth in the Act, §2303.102 or this
chapter; or

(1i)  the department deter-
mines that the governing body has not com-
plied with commitments made in the
ordinance or order nominating the area as
an enterprise zone or recycling market de-
velopment zone, as applicable.

(2) A qualified business may be
designated as an enterprise project for a
maximum period of five years. The desig-
nation of a qualified business as an enter-
prise project shall remain 1n effect during
the period beginning on the date of the
designation and ending on the earliest of:

(A) five years after the date
the designation is made; or

(B) the last day that com-
pletes the original project designation
period of a qualified business that has as-
sumed the designation of the enterprise pro-
ject through a lease or purchase of a
designated qualified business for the pur-
pose of continuing its operations in the ap-
plicable enterprise zone under a name or
legal structure other than that of the quali-
fied business originally receiving the desig-
nation and that has met the requirements of
the department to qualify for the assump-

tion, as specified under §176.8(c) of this
title. The assumption of a project designa-
tion or a name change by a qualified busi-
ness does not extend the original
designation period, which is applicable to
the original and subsequent designee, and
which will end on the earliest of the last day
of the original five-year designation; or

(C) following a public hear-
ing by the governing body or bodies that
nominated the qualified business for enter-
prise project designation, the date the de-
partment determines that the qualified
business is not in compliance with any re-
quirement for designation as an enterprise
project. The governing body or bodies will
be deemed to have held a public hearing if
the removal of the designation of an enter-
prise project is included as an agenda item
of a regular session in which the governing
body or bodies meet to take official action.
The department will act to dedesignate an
enterprise project upon the written request
of a governing body or bodies after:

(i) the governing body or
bodies has provided written notice to the
qualified business that has been designated
an enterprise project, 30 calendar days in
advance of the proposed acticn, that the
governing body or bodies is initiating pro-
ceedings to remove the project designation.
The notice must specify the reason why the
governing body or bodies believes the pro-
ject is in noncompliance and specify the
time, date and location where the enterprise
zone governing body or bodies plans to take
official action to request the department to
remove the designation. A copy of the no-
tice and copies of any written responses to
the notice by the qualified business must be
provided to the department;

(i) a public hearing is
held and a resolution adopted that requests
the department to remove the project desig-
nation as of a specific date. The resolution
must specify the conditions that caused the
dedesignation process to be initiated and
include a finding that written notice as spec-
ified under this title has been given;

(ii) following the govern-
ing body’s or bodies' written request to the
department to dedesignate an enterprise pro-
ject, the qualified business may appeal the
governing body’s or bodies’ action to the
department’s executive director, Such ap-
peal must be made in writing within thirty
days of the governing body's or bodies’
written request to the department for
dedesignation. Upon receipt of such appeal,
the executive director shall act upon the
appeal within 30 days from the date the
appeal is received.

(d) Approval standards for certifi-
cation of a recycling market development
zone.
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(1) Selection of recycling mar-
ket development zones will be based upon
the commitment level and incentives of-
fered by each applicant.

(2) Recycling market develop-
ment zone loans will be made to applicants
on a first-come, first served basis. Recy-
cling market development zones having out-
standing loans of the maximum allowed
will not be eligible for new loans until
retirement of their existing loans. Each re-
cycling marketing development zone gov-
erning body or bodies will receive no more
than the maximum amount allowed each
year to ensure equal distribution of funds.

(e) Approval standards for certifica-
tion of a qualified business. Qualified busi-
ness certification and the certification of
new or retained jobs may be granted by the
local governing body or bodies for purposes
of local benefits, if applicable, or the de-
partment, for purposes of state benefits, as
applicable, in accordance with the Act. The
department shall provide the assistance the
Comptroller requires in administering this
section.

(1) Once certified by the local
governing body, a qualified business must
apply to the local governing body for local
tax benefits.

(2) The governing body or bod-
ies must provide written notification to the
department of each commitment made to a
qualified business for a one-time state sales
tax refund. authorized under the Tax Code,
§151.431, or state franchise tax refund, un-
der the Tax Code, §171.501. Once certified
a qualified business by the department, the
business must apply to the Comptroller for
state sales tax refunds, under the Tax Code.
§151.431, or state franchise tax refunds,
under the Tax Code, §171.501, as applica-
ble. The written notification to the depart-
ment must include:

(A) a copy of the request for
the incentive sent to the governing body or
bodies by the business;

(B) an original or a certified
copy of the resolution adopted to nominate
the qualified business and setting the nomi-
nation period during which the qualified
business will create or retain the required
jobs to receive the intended benefit; and

(C) a letter to the department
from the governing body or bodies to the
department forwarding the resolution and
officially nominating the business.

(3) A business that is an enter-
prise project that is certified a qualified
business must also apply to the Comptroller
for state sales tax refunds, under §151.429,
Tax Code or state franchise tax reductions,
under §171.1015, Tax Code, as applicable.

(4) 'Refunds of state sales or use
taxes provided to an enterprise project un-
der the Tax Code, §151.429, are condi-
tioned on the enterprise project maintaining
at least the same level of employment of
qualified employees as existed on the date it
was cerified as eligible for a refund for a
period of three years from that date. The
department shall annually certify to the
comptroller and the Legislative Budget
Board whether that level of employment of
qualified employees has been maintained.
In the event that the department certifies
that such a level has not been maintained,
the comptroller shall assess that portion of
the refund attributable to any such decrease
in employment, including penalty and inter-
est from the date of refund.

(5) A state-designated project
may request certification of its jobs created
or retained, as specified in §176.2(b)(6) of
this title (relating to Filing Requirements),
by the department on an annual or semi
annual basis during the applicable five year
designation period within the limits of the
number of jobs allocated at the time of its
project designation in accordance with the
Act, §2303.407. An enterprise project des-
1gnated after August 31, 1995 may not re-
ceive a tax refund under the Tax Code,
§151.429, or a tax reduction under the Tax
Code, §171.1015, before September 1,
1997.

(6) Only qualified businesses
that have been certified by the department
to the comptroller and the Legislative Bud-
get Board are eligible for a franchise tax
reduction under the Tax Code, §171.1015.

(f) Approval standards for certifica-
tion of a builder as a qualified business.

(1) A builder must complete the
enterprise project application form and
other information as stipulated in this sub-
section to be eligible to be designated an
enterprise project. A builder that meets the
criteria in this chapter is eligible for the
benefits allowed a qualified business under
the Act To be eligible to apply for enter-
prise project designation, the builder or con-
sortium of builders that is certified as a
qualified business must have permanent of-
fices located in Texas. In addition to the
information required of a business applying
for enterprise project designation under
§176.8 of this title (relating to Application
Contents for an Enterprise Project), the ap-
plicant must provide:

(A) the name of the builder,
name of company under which building
occurs, principle business location, address
of office serving the enterprise zone con-
struction activity, telephone numbers, in-
cluding the telecommunication devices for
the deaf (TDD) number, if applicable, and
facsimile numbers if applicable;

(B) five written references
from satisfied homcowners for whom prop-
erties were constructed by the builder in the
three years preceding the date of the appli-
cation;

(C) current bank references
and bank references for the past three years,

(D) financial evidence in-
cluding two years of tax returns or other
satisfactory evidence to substantiate finan-
cial viability as a builder; and

(E) documentation thar sup-
ports participation in a 10-year insured war-
ranty program,

(2) A builder proposing a hous-
ing project in an enterprise zone, must pro-
vide a complete description of the new
residential housing to be constructed, in-
cluding a statement concerning whether the
housing constitutes affordable housing un-
der the governing body’s or bodies’ criteria.
preliminary building plans, the location(s)
of planned construction, number of units to
be constructed, estimated sales price of
homes, statement of affirmative action par-
ticipation in employment practices, a state-
ment regarding the coordinated use of other
federal, state, or local funds, and other en-
hancements to the project. The applicant!
builder(s) must meet all requirements other
than physical headquarters location in the
zone and hiring requirements required of
other enterprise projects.

(g) Approval standards for certifi-
cation of neighborhood enterprise associa-
tions.

(1) Such standards will be deter-
mined and final certification may be granted
by local governing body or bodies or the
department as applicable in accordance with
the Act, §2303.302.

(A) The governing body or
bodies or the department may not grant its
approval unless the association has hired or
appointed a chief executive officer.

(B) The department may not
grant state certification to a neighborhood
enterprise association unless that association
has first made a diligent effort to obtain
certification from the applicable enterprise
zone governing body or bodies and the as-
sociation provides documentation to the de-
partment of that effort to obtain local
certification and the reasons the association
was unable to obtain certification from the
applicable governing body or bodies.

(2) The neighborhood enterprise
association may implement projects, other
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than those enumerated in the Act, by sub-
mitting an application to the governing

project or activity. Applications submitted
for approval to the governing body or the
state must describe the nature and benefit of
the project, including:

obody or the state for approval of the specific

(A) how it will contribute to
the self-help efforts of the residents of the
area involved;

(B) how it will involve the
residents of the area in project planning and
implementation;

(C) whether there are suffi-
cient resources to complete the project and
whether the association will be fiscally re-
spensible for the project; and

(D) how it will enhance the
enterprise zone in one of the following
ways:

(i) by creating permanent
jobs;

(ii) by physically improv-
ing the housing stock;

(iii) by stimulating neigh-
borhood business activity; or

by preventing crime.

(3) An existing responsible unit
of government may contract with a neigh-
borhood enterprise association to provide
services in an amount corresponding to the
amount of money saved by the unit of
government through this method of provid-
ing a service.

(h) If the governing body or bodies
does not specifically disapprove of a project
proposed by the association before the 45th
day after the day of the receipt of the appli-
cation, it shall be considered approved. If
the governing body or bodies disapproves
of the application, it shall specifv its rea-
sons for this decision and allow 60 days for
the applicant to make amendments.

(1) The association may
enter into contracts and participate in joint
ventures with the state or a state agency or
institution. The association may receive
money without approval of the governing
body or bodies.

This agency hereby centifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on 21, 1995.

TRD-9510557 Michael Regan
Chiet Administrative Officer
Texas Department of
Commerce

Effective date: September 11, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
936-0178

L4 ¢ ¢
TITLE 16. ECONOMIC
REGULATION

Part II. Public Utility
Commission of Texas

Chapter 22. Practice and
Procedure

The Public Utilty Commission of Texas
adopts amendments to §§22.1-22.4, 22.21,
22.31-33, 22.51-52, 22.54, 22.71-73, 22.75,
2278, 22.80, 22.103-104, 22123,
22.125-126, 22.144, 22.145, 22.161, 22.181,
22202, 22204, 22222, 22, 225 22226,
22.242-245, 22.261-264, 22.282, and 22.283
and new §§22.35, 22. 127, 22.206, and
22.207, concerning practice and procedure,
with changes to the text proposed in the July
11, 1995, issne of the Texas Register (20
TexReg 4990). The proposed text of §22.161
was published on July 18, 1995, issue of the
Texas Register (20 TexReg 5322). The pro-
posed amendments are occasioned by recent
legislation, especially Senate Bill 373, 74th
Legislature, Regular Session 1995 (Senate
Bill 373) which amended the Public Utility
Regulatory Act of 1995, Senate Bill 319, 74th
Legislature, Regular Session 1995 (PURA),
as well as, a need to update certain other
sections. The changes made in response fo
legislation include recognizing the transler of
commission’s hearings division to the State
Office of Administrative Hearings (SOAH),
addressing the requirement to have a settle-
ment rule, authorizing sanctions under certain
circumstances, recognizing that the chairman
of the commission is named by the Governor,
and updating the references 1o statutes. The
amendments also include a process for the
centification of questions by SOAH to the
commission. Some changes were not occa-
sioned by legislation. In order to give the
commission greater Hlexibility in ruleri:aking,
the commission's rulemaking process is mod-
ified. The deadline for the filing of documents
to be considered by the commission is
changed to five days prior to the meeting at
which the document is to be considered. Cer-
tain other changes are also being made.

Comments were filed by AT&T Communica-
tions of the Southwest, Inc. (AT&T), Consum-
ers Union, the Texas electric operating
companies of Central and South West Corpo-
ration (CSW), Gulf States Utilities Company
(GSU), Houston Lighting & Power Company
(HL&P), the Office of Public Utility Counsel
(OPC), Southwestern Bell Telephone Com-
pany (SWB), Texas Industrial Energy Con-
sumers (TIEC), the Texas Ratepayers'
Organization to Save Energy (Texas ROSE),
Texas Statewide Telephone Cooperative, Inc.
(TSTCI), the Texas Telephone Association
(TTA) and Texas Ulilities Electric Company
(TU).- Most of the comments recommended
changes to the proposed amendments or op-
posed the amendments to a particular sec-

tion. SWB and TTA opposed adoption of the
amendments in total in addition io comments
on particular parts of the proposal.

A public hearing was held on July 21, 1995.
Most of the parties that offered comments at
the public hearing fited comments covering at
least the issues that they addressed at the
hearing. Only Brazos Electric Power Cooper-
ative (Brazos) and South Texas Electric Co-
operative (STEC) presented comments at the
hearing but did not file written comments. The
comments that were made at the hearing and
that were filed are discussed together below.

As mentioned in this document, SWB and
TTA opposed adoption of any of the proposed
changes. STEC expressed similar concerns
as TTA and SWB but focused that concern
on particular sections rather than the propos-
als as a whole. TTA was concemed that by
adopting the changes now, without joint adop-
tion with the State Office of Administrative
Hearings (SOAH) which is required after Sep-
tember 1, 1995, the rules would have to be
reconsidered after September 1, 1995. SWB
vehemently objected to the process by which
the rule changes are being performed. SWB
objected to getting less than 30 days to draft
comments saying that the length of time af-
forded for comments was "inadequate time to
research and develop its comments.” SWB
maintained that the comment period was con-
trary to commission procedural rule 22.82(c)
which provides for 30 days for comments in
response to a rule preposal. With regard to
§22.161, which was not published until July
18, 1995, instead of July 11, 1995 when all of
the rest of the proposed amendments had
been published, SWB maintains that there
was a particularly unreasonable period of
time to comment. SWB maintains that there is
no reason to provide for a comment period of
less than 30 days and that the proposals go
beyond the ministerial changes necessary to
recognize the transfer of the hearings func-
tion to the SOAH. SWB commented that mak-
ing the proposed amendments is inefficient
because the rules will have to be revisited

, once the Commission's reorganization is

complete. SWB commented that there is no
need for an "emergency rewrite” of the rules
because the commission recently completad
a extensive rewrite of its rules of practice and
procedure. SWB recommended that the
Conimission wait and jointly adopt with
SOAH rules that will affect practice and pro-
cedure before SOAH because this was what
was apparently infended by the Legislature
and it would benefit all parties to have the
input from SOAH especially those not accus-
tomed to SOAH practice.

HL&P commented on the "accelerated time
frame of this rulemaking” and reserved the
right to comment on any fine tuning that may
occur lales.

The commission has expedited this
rulemaking so that the commission’s rules of
practice and procedure properly reflect the
transfer of the hearings function io SOAH,
and the different procedures necessary be-
cause of that transfer, as close as possile 1o
the date ol the transfer, Sepiember 1, 1995.
Given the broad number of rules affected, the
commission found it o be administratively
efficient to update the rules in general. This
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updating included such things as references
to statutes that have been codified, such as
the Administrative Procedure Act, the Gov-
ernment Code, Chapter 2001, (APA) 10 revis-
ing practices that were simply in need of
revision, such as the rulemaking process.
The commission finds that the need to reflect
the transfer by September 1, 1995, and the
efficiencies in making other changes at the
same time, constitute good cause under
§22.5(b) of the commission’s procedural rules
for not following the normal procedure for
making rule changes set out in §22.282 of the
commission’s procedural rules.

The commission finds that there has been a
reasonable opportunity for public input. All
parties have had a reasonable period of time
to comment on these proposals and a public
hearing was held. Comments were due two
weeks after publication in the Texas Register,
bul the parties had access to the proposal
since the open meeling of June 29, 1995,
which is thirteen days prior to the publication.
The requirements of the Administrative Pro-
cedures Act have been met. As for the late
publication of the text to §22.161, the com-
mission delayed adoption of that section until
the requisite 30 days had passed to eliminata
any argument that thity days notice of the
adoption of that section had not been given.

SWB and TIEC commented that the definition
of "protested case” appears to be identical to
the definition of a contested case. TU com-
mented that the definition is superfluous.
SWB stated that the definition should either
be eliminated or clarified and subject to fur-
ther comment. SWB and TIEC noted that the
only place the term is used is in the definition
of the Commission Secretary, and it is used
there in the negative ("unprotested”). SWB
suggested that the word "unprotested” should
iust be changed to "uncontested" in the defini-
tion of the Commission Secretary and that the
definition of "unprotested” sheuld be elimi-
nated.

The commission proposed the definition of
"protested case” as part of its plan to reflect
the transfer of the hearings function to SOAH.
The definition was created to identily those
cases that did not require a hearing. The
commission’s definition of "contested case” is
consistent with §2001.003(1) of the APA. Al-
though all contested cases are by definition
subject to a hearing, not all go to hearing
because the parties may settle or may not
desire to have a hearing. The definition of
"protested case” was intended to identity
those contested cases in which a hearing is
necessary and thus, by implication, define
"unprotested cases" which are cases in which
a hearing is not necessary. The newly cre-
ated office of Commission Secretary is autho-
rized fo preside over unprotested cases. It is
envisioned that this will be done pursuant to
the proposed section entitled, "Informal Dis-
positions,” §22.35. Given the confusion that
this proposal apparently generated, the com-
mission finds it necessary to change the defi-
nition to define "unprotested case.”

TU commented that the definition of PURA
should be updated to refer to the Public Utility
Regulatory Act of 1995. The commission has
made this change.

SWB commented that the definition of a
"rulemaking” contained in §22.2 and the refer-

ence in §22.54 (Notice to be Provided by the
Commission) to the rulemaking provisions of
the Government Code inappropriately refer to
§2001. 038 of the Government Code which
section does not concern rulemaking pro-
ceedings but rather concerns declaratory
judgments actions filed in court to test the
validity of a rule. The commission agrees and
the references have been comected. The
same change has also been made to
§22.282(b).

Several parties commented on the proposed
amendments to §22.3 that require communi-
cations between Administrative Law Judges
(ALJs) and staft used as technical experts to
be done in writing or recorded. Consumers
Union supports the proposed amendment.
CSW, OPC, TU and HL&P recommended
that all communications between ALJs and
technical staff be reduced to writing. CSW
stated that recorded communications would
be difficult to cite, and verify, in briefs and
exceptions. TU expressed a similar concern.
OPC reasoned that an audit trail "will be even
more important” after the Commission begins
to use SOAH services. HL&P expressed con-
cern about the quality of recordings, the risk
that they could be erased or altered, the diiffi-
culty of making them publically available, and
the erosion of public confidence that ex parte
limitations are being observed when there is
not a written record of communications. TU
also expressed concern about the quality of
recordings and the risk that they might be
inadvertently erased. CSW further com-
mented that requiring all communications to
be in writing would add a degree of formality
to the communications that would be benefi-
cial. GSU commented that any communica-
tion to an ALJ should be made public at the
time it is made and, in fact, should be "con-
ducted in the open where it is contemporane-
ously available for all parties to hear" and
comment upon. Texas ROSE commented
that the requirement to record or put in writing
all communications should also apply to com-
munications about a case between a commis-
sioner and an employee. TU commented that
while the practice of recording communica-
tions might be consistent with SOAH practice,
it is not consistent with commission practice.
TU commented that cases should be decided
on the basis of the evidence presented and
subject to cross-examination and that al-
though a commission could rely on the spe-
cialized knowledge of agency staif, "Section
2001.061 and §2001.090 of the Administra-
tive Procedure Act” require that nolice be
given of such discussions and opportunity be
given lo contest the statements of agency
staff.

With regard to Texas ROSE's comment that
the same provision should be required for
communications between commissioners and
agency staff, the commission disagrees. The
APA allows decision makers to rely on
agency expertise as long as the agency em-
ployee has not participated in the hearing,
§2001.061(c). There is no requirement that
those consultations be made public except to
the extent that they are reduced to writing or
are data, §2001.060(7). The commission
shouid have full and unconstrained access to
stafft members that have not participated in
the case but that may be helpful in evaluating

the evidence. To require the recording of all
such conversations would create a chilling
effect on commissioner efforts to thoroughly
and fairly evaluate the evidence.

The commission is not persuaded by the
comments that all communications between
AlJs and agency staff who have not partici-
pated in the hearing should be done in writ-
ing. SOAH ALJs and staff should be able 1o
communicate orally in order to clarify under-
standings and fill in details. However, the
commission believes that written communica-
tions should be preferred over oral. The lan-
guage has been changed to reflect this
preference, but recording of communications
is still allowed so long as a table of contents
is maintained for each recording. Further-
more, GSU's suggestion that the communica-
tions be done in a public meeting or be
contemporaneously provided is an overly bur-
densome requirement that may chill the ALJs'
efforts to understand the evidence.

SWB commented that the caption to
§22.33(d) should not be changed as was pro-
posed to "Commission Action.” because the
subsection includes action by others than the
commission, that being, the Commission
Secretary, a SOAH ALJ and an individual
Commissioner. The commission agrees and
the caption has been left in its original form.

TIEC commented on §22.35 concerning infor-
mal disposition. TIEC expressed concern thal
the process may violate parties’ due process
rights in that no express provision is made for
a hearing and there is no provision that re-
quires a case to be fully settled to be handled
by informal disposition. Further, TIEC ques-
tioned how and who makes the decision on
an informal matter and who determines that it
is not adverse to any parly other than the
general counsel. TIEC also stated that they
were pemplexed because it appeared "infor-
mal disposition” is difterent from "administra-
tive review" provided by §2232, which
requires the case to be fully settled. TIEC
recommended three cures: 1. Incorporating
"informal disposition™ into the "administrative
review" section; or 2. Amending the "informal
disposition™ section to require that it ;an only
be done if there are no interveno/s or the
case is settled; or 3. Having the pa:ties deter-
mine whether a decision is adverse to them
and whether a hearing is necessary.

The commission does not believe any
changes to its proposal are riecessary in re-
sponse to these comments. The difference
between "administrative review" and "informal
disposition” is that with adminisirative review
the case is handled by an ALJ at SOAH while
with informal disposition the cage is handled
by the Commission Secretary and the Com-
missicn. Both processes involve cases in
which a hearing is not necessary. TIEC's
concern that the commission will unilaterally
decide a hearing is not necessary is un-
founded. A hearing is necessary as a maiter
of law in any contested case in which a party
has requested a hearing. See the APA,
§2001.051. The commission intends to com-
ply with the requirements of the APA.

Consumers Union objected to the proposed
changes to §22.52 concerning notice. Specifi-
cally, Consumers Union objected to the ex-
clusion of applications for certificates of
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operating authority (COAs) and service pro-
vider cerificates of operating authority
(SPCOA) from the notice requirements of
§22.52(c). Consumers Union noted that the
Public Utilty Regulatory Act of 1995,
§3.2531(b) as amended by House Bill 2128,
74th Legislature, Regular Session 1995, re-
quires notice of these applications.

SWB commented that the exclusion of COA
and SPCOA applications from the notice re-
quirements is neither mandated by legislation
nor explained in the preamble. SWB sug-
gested that if the issue of notice is the subject
of a rule change at this time, the proposal
should include what notice willi be required.
SWB noted that notice is addressed in the
application forms being considered for COAs
and SPCOAs, but stated that notice is more
appropriately addressed in a rule than in a
form.

The commission excluded COAs and
SPCOAs from the notice requirements of
§22.52(c) because if they were not excluded,
that section would have dictated notice be
provided by the applicant. The commission
believes thal PURA, §3.2531(b) requires the
commission to provide notice of COA and
SPCOA applications. Therefore the commis-
sion makes no change.

HL&P commented on §22.71 concerning the
filing deadlines for documents addressed to
the commissioners. HL&P requested that
staff documents he available prior to what-
ever deadline is imposed by the rule, whether
it is the two days of the existing rule or five
‘:ays in the proposed amendments.

he commission disagrees. In contested
cases, the staff should follow the deadlines
imposed on all the other parties to a case.
There is no reason to put the staft at a disad-
vantage in contested proceedings. The dead-
lines for rulemakings are best addressed with
the rule regarding rulemakings.

TU commented that §22.72, concerning req-
uisites for pleadings, be amended to replace
the reference to licensing new generaling sta-
tions with a reference to integrated resource
planning, and thus allow briefs longer than
100 pages in integrated resource planning
proceedings. TU noted the change was ap-
propriate given the creation of an integrated
resource planning process by virtue of PURA
§2.051. The commission has not made this
change for two reasons. First, because the
commission did not propose any changes to
this section, it would be inappropriate to make
changes upon adoption. Second, the change
is premature given that the commission has
not yet formally adopted an integrated re-
source plan and that §2.28(L) of Senate Bill
373 grandiathers the licensing process for
generaling plants for some period of time.

GSU commented on §22.78(d) with regard to
the time limits for a utility to file a rate filing
package in response to a complaint GSU
slated that 30 days may not be adequate time
to prepare a partial rate filing application and
recommended that deference be given to the
utility in determining the amount of time that
would be needed to file the application. GSU
suggested language that provided for such
deference.

The commission finds GSUs comments un-
persuasive because the existing rule already
directs the presiding officer to set an appro-
priate deadline. There is no reason to create
by rule a presumption in favor of the utility on
this matter.

A number of parties commented on the
changes to §22.80 which concerns Commis-
sion prescribed forms. GSU and SWB noted
that the Texas Register publication of this
section omitted some language rendering the
section unintelligible. Thus, GSU stated that it
was unable to specifically comment on this
section. However, GSU offered the general
comment that forms should be subject to
rulemaking provisions because a form may
affect substantive rights GSU also noted the
beneficial effect that public input had on the
last revision 1o the Commission’s rate filing
package and proposed language that would
require publication for comment of any new
form or significant change to an existing form.
SWB offered comments on the language for
this section provided i a General Counsel
memorandum and opposed the elimination of
the requirement that forms be published for
public comment. Similarly, CSW, TSTC!, TU,
and HL&P opposed the changes that would
allow the Commission to change a torm with-
out public comment. CSW noted that public
comment is useful in identifying unnecessary
reporting requirements. HL&P, SWB, TU, and
CSW commented that forms may affect sub-
stantive rights. TU noted the forms for rate
flings and for transmission cerificates can
particularly affect substantive rights. SWB
commented that the additional flexibility that
might be gained by eliminating this require-
ment came at the expense of the input from
stakeholders. Consumers Union and OPC
supported the comments made at the pubiic
hearing of July 21, 1995 that commission
prescribed forms should be adopted through
a rulemaking or, at a minimum, the current
practice of requiring public comment on forms
should be maintained. The commission finds
these comments persuasive so the proposed
changes to this section are not being made.

GSU and TIEC opposed the change to
§22.123 that would reduce the number of
days for filing an appeal of an Examiner's
Order from ten days to five working days after
the issuance of a written order. GSU stated
that five days is not an adequate period of
time to assess an order, draft an appeal, and
discuss it with senior management, and that
ten days has been workable in the past. TIEC
noled that because the orders are often
mailed, the parties may get the orders only a
day or two in advance of the five-day dead-
line. TIEC suggested that the curvent dead-
line should be maintained or at a minimum
the deadiine should be five working days from
receipt of the order. The commission finds
these comments to be persuasive so the filing
deadline for appeals is not being changed.

SWB sought clarification of the purpose of the
changes to §22.125 wherein the phrase "in-
terim rate relief” was replaced with the phrase
"interim relief. " SWB expressed concern that
the change would prohibit interim relief of any
kind not just rate relief in tariff filings even
though in the past interim relief has been
granted without problems, for instance, for
new services.

The purpose of the proposed changes to this
section was o expand the applicability of the
section to make clear relief other than rate
relief was available on an interim basis. The
change to subsection (a) does have the effect
of reducing the relief that is available in tariff
proceedings as noted by SWB, but the com-
mission Believes that this is appropriate. Tarift
filings arg- often processed on an expedited
basis. Seb for instance, §23.26(g) of the com-
mission's ‘substantive rules, which provides a
65 day timeline for cerfain tariffs. However, if
a tariff filing is docketed, interim relief should
be available. The language of subsection (a)
has been changed to clarify this.

SWB opposes the adoption of §22.127 which
provndes for the certification of an issue to the

commisgiag, SWB commented that the rule is
only g8 ed by Senate Bill 373 which
does MR effect until September 1, 1995
and reSSl that the rule be jointly adopted

with SO8. Further SWB maintained that
adoption by the Commission is pointless be-
cause Senate Bill 373 requires joint adoption
and therefore it would have to be adopted
again. SWB commented that the proposal
exceeds the Commission’s authority because
Section 1.35 of Senate Bill 373 which pro-
vides for certification of quastions is directed
at the utility division at SOAH, but the com-
mission’s proposal authorizes all presiding of-
ficers to certify a question and not just SOAH
AlJs.

Despite the comments of SWB, the commis-
sion believes it is appropriate to adopt a certi-
fication rule at this time. The commission has
the authority to adopt procedures governing
its cases irespective of the passage of Sen-
ate Bill 373. In fact, there have already been
instances in which commission ALJs have
cerlified questions to the commission. See
Docket Number 13400, Investigation into the
Impact of Open Access Comparability Trans-
mission Terms and Conditions Accepted by
Central and Southwest Services, Inc. As for
the requirement that the certification rule be
jointly adopted, this section is Leing jointly
adopted. The agencies’ staffs have conferred
on this matter and SOAH has published the
same proposal. See July 18, 1995 issus of
the Texas Register (20 TexReg 5115, 5117).

SWB commented that the list of issues that
may be certified is too broad in that it is not
limited to case specific factual issues which
SWB maintains is the effect of the language
in the statule that limits certificalion to issues
involving‘an ultimate finding of compliance or
satisfaction. SWB further commented that
contested cases are inappropriate forums for
a shift m spolicy, and at any rate, the shift
should npt be done in the middle of a case.
Further,’SWB commented that the issues of
subsection (b)(2) which allows certification of
which rules and statutes are applicable 1o a
proceeding are issues of law and not ques-
tions of tompliance or satisfaction of a stan-
dard. SWB commented that the absence of a
reference {0 a factual record is a defect in
that it may be necessary to develop a eviden-
tiary record before an issue of compliance or
satisfaction of a statutory standard can be
determined. TIEC commented that the pro-
cess should be more narrowly defined. TIEC
stated it was unclear at what point in a pro-
ceeding, pemhcahon could occur and under
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what circumstances should the ALJ certify a
question. TIEC expressed concern that the
process may result in the commission ruling
on a question without the benefit of a fully
developed record nor the parties’ briefs. TIEC
submitted that certification should occur as
part of the Proposal for Decision.

As for the substantive comments of SWB and
TIEC, the commission finds them to be un-
persuasive. The commission views the certifi-
cation process as a means of improving
administrative efficiency by allowing a SOAH
ALJ to seek clarification of any issue "that
involves an ultimate finding of compliance
with or satisfaction of a statutory standard” at
any time during the proceeding. Such a pro-
cess could lead to the savings of resources
by all parties by clarifying the commission’s
view of a particular statutory standard prior to
the final decision on a case. The commission
disagrees that such issues are limited to fact
issues. Determining compiiance with a statu-
tory standard requires an interpretation of the
statutory standard, which is obviously a legal
question. Consequently, the legal issues of
subpart (b)(2) are appropriately certifiable
questions.

The commission finds SWB's and TIEC's
concern that the commission will prematurely
decide issues without the benefit of an evi-
dentiary record to be unfounded. The SOAH
ALJ should recognize which issues need evi-
dentiary development and which do not. If the
ALJ fails to do so, the commission should be
able recognize issues that require an eviden-
tiary record, especially with the assistance of
the parties to point out those questions that
are not ripe for decision.

SWB and TU commented that the deadlines
for briefing and commission consideration are
problematic. SWB suggested that because
the commission is required o consider an
issue within twenty days, but a party must file
a brief no later than seven days prior to
commission consideration, a party could have
only one day to brief if the commission con-
sidered the certification on the eighth day. TU
noted that under certain circumstances it
would be impossible for the parties 10 meet
the briefing deadline of seven days prior 1o
consideration, for instance, if the commission
considered the matter on the sixth day. TU
suggested that the proposal be amended to
provide for commission consideration no ear-
lier than twenty days after submission of the
certified issue by the ALJ and briefs to be
filed within thirteen days of submission of the
certified issue by the ALJ.

The commission agrees with these com-
ments. The deadlines have been changed as
proposed by TU.

TU commented that "presiding examiner”
should be changed to "presiding officer” in
§22.144(g).” The change to §22.144 has
been made.

GSU and SWB commented on §22.181
(Sanctions). GSU first suggested that all
sanctions be stayed until such time that the
Commission determines whether it will hear
the appeal. GSU noted that such freatment
would be similar to the practice of ALJs to
stay their orders directing the disclosure of
information to allow the party wishing to pro-

tect the information to appeal to the Commis-
sion. SWB also commented that the reason
for the automatic stay and appeal with regard
to sanctions against the General Counsel but
no other party was not explained, creates an
appearance of impropriety, and raises consti-
tutional questions of equal protection. SWB
proposed that this provision be eliminated or
applied uniformly.

The commission had proposed the different
treatment for the General Counsel because
the General Counsel is an employee of the
commission, and it only seemed appropriate
for the commission to pay special atiention to
the allegations of disobedience of one of its
employees. The commission thought this
would be seli-evident. However, the commis-
sion finds merit in automatically staying all
sanctions to allow an opportunity of appeal.
The language has been so changed.

GSU also commented that the Commission's
proposal for this section would authorize the
Commissioners, the Commission and the
Secretary of the Commission, as presiding
officers, to punish a party for contempt even
though the Government Code (Section
2003.047, Amendments of Senate Bill 373)
gives the power to hold a parly in contempt
only to SOAH AlLJs. GSU stated that because
PURA, §1.326 provides that the Commission
may apply to a coun of competent jurisdiction
for contempt proceedings against a party that
has been disobedient of Commission orders,
the Commission cannot impose a different or
addtional sanction or penally, ciling
Harrington v. Railroad Commission, 375 S.W.
2d 892, 895 (Tex. 1964).

The commission believes that GSU's argu-
ment has merit. The language has been
changed in a manner similar to that proposed
by GSU.

SWB commented that because this section
was not published until July 18, 1995, it can-
not be adopted until 30 days after that date,
not thirty days after July 11, 1995. Out of an
abundance of caution, the Commission de-
layed adoption of this section until thity days
had run from July 18, 1995.

HL&P also commented on §22.161 and rec-
ommended that two additional sanctions be
added to those that the ALjs have authority
to impose: 1. Limiting cross-examination; and
2. Recommending the disallowance of rate
case expenses that relate to the offensive
action.

The commission finds it unnecessary to ex-
pressly include these two sanctions. The first
is implied in §22.161(4) and (5). The second
is avaiiable as part of the commission’s
power fo evaluate the reasonableness of a
party’s rate case expenses.

A number of parties commented on §22.181,
which is the proposal to require a showing of
good cause before an applicait can withdraw
an application. AT&T recognized that there is
a legitimate dasire to prevent parties from
gaming the system by waiting untii an ad-
verse outcome appears to be forthcoming
before withdrawing an application, but ex-
pressed concern that the proposal would
have a chilling effect on the filing of applica-
tions and settiements and that it would add an

additional level of review. AT&T, Brazos, and
TSTCI suggested that the Commission re-
quire a showing of good cause only after the
applicant has presented its direct case. It was
noted that this would be consistent with Rule
162 of the Texas Rules of Civil Procedure
which requires leave of court to withdraw a
lawsuit after the plaintit has offered a direct
case. AT&T pointed out that the Missouri
Public Service Commission has a rule similar
in concept. TSTCI stated that there should be
a requirement to show good cause after the
petitioner has presented its case because
otherwise there would be no deterrent for a
petitioner to abuse the process by causing
other parties to invest resources in a pro-
ceeding only to have the "abusive filer” dis-
miss "its case at the last minute.” CSW
commented that the requirement to show
good cause introduces an unnecessary addi-
tional review. CSW supports a provision that
would permit an applicant to withdraw its ap-
plication up to the time that it has presented
its direct case. GSU opposed the amendment
and stated that any party should be able to
withdraw its request at any time prior to the
rendition of a final order as is currently pro-
vided by the Commission’s rules. in the alter-
native, GSU suggested that the Commission
follows the practice of the Texas Rules of Civil
Procedure. HL&P supported the comments
made by other utilities at the public hearing
that a petitioning party should have the right
to withdraw a petition and that the Commis-
sion should follow the district courl practice of
allowing a plaintiff to withdraw at any time
prior fo the complete introduction of the plain-
tiff's case. HL&P stated that such practice
would allow the efficient and expeditious dis-
posal of cases when a peiitioning party
wishes to withdraw. TTA commented that
"good cause" is not explained. SWB com-
mented that this change is not required by
legislation and eliminates a long-standing
right of utilities. SWB stated that if the com-
mission denies a utility's request to withdraw
an application, it has "put itself in the position
of running the utility’s business.” SWB argued
that when a commission has gained jurisdic-
tion by a voluntary filing, the Commission
may not forcibly retain jurisdiction. SWB
stated that it had not had adequate time to
research the issues, but that this proposal
raised jurisdictional and constitutional con-
cerns, in that if the commission could not
force a filing in the first place, it cannot by rule
to forcibly retain jurisdiction against the
wishes of a utilty. SWB opposed the alterna-
tive of following Rule 162 of the Texas Rules
of Civil Procedure, because such treatment
"is inappropriate in the regulatory arena, in
which a company’s manner of conducting ils
business is potentially subject o modification
beyond the mere denial of its application.”
Finally SWB, commented that the standard
for withdrawing an application, "good cause,”
is not explained nor is the process for deter-
mining whether good cause exists. SWB re-
quested that this proposal be withdrawn. TU
commented that the commission’s experience
with one of TU's cases may be the motivation
behind this rule change. TU had litigated an
application then withdrew it when on remand
thus causing all of the previous effort to have
been wasted. However, TU maintained that
by withdrawing the case they had prevented
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further waste of resources. Noting that the
counsel who withdrew the application had
only withdrawn that single application in nine-
en years of practice before the commiission,
maintained that no rule change is neces-
sary because there is not a problem to be
cured. TU commented that if the commission
wants to further some policy, it need not do
so through a pending case with an applicant
who desires to withdraw, but rather, the com-
mission can promulgate the policy bty a Sub-
stantive Rule or formal policy statement. TU
urged that the existing rule not be changed
or, in the alternative, that the rule be modeled
after Rule 162 of the Texas Rules of Civil
Procedure.

The commission finds persuasive those com-
ments that the commission should model this
section atter Rule 162 of the Texas Rules of
Civil Procedure. Requiring a showing of good
cause after the applicant has presenled ils
direct case provides a proper balance be-
tween the interests of the applicant in being
able to withdraw an application and the inter-
est of the comnussion and the other parties in
preventing wasteful proceedings. As for SWB
allegations that such a rule raises jurisdic-
tional and constitutional questions, the com-
mission finds that it cannot respond because
SWB failed to adequately explain those con-
cerns. The commission believes that once
this section is in place, applicants will be on
nolice that they cannot withdraw without the
permission of the commission once they pro-
ceed past their direct case. By proceeding
past their direct case, applicants have waived
heir right to withdraw without the commis-
n's permission and have submitied to the
mission's jurisdiction. This is not much
ifferent than an applicant not being able to
withdraw once the commission has entered a
final order. The commission does not believe
that this proposal raises constitutional and
jurisdictional questions. The commission is
also unpersuaded by the comments that com-
plain that good cause is not explained. The
good cause standard is one that i1s widely
recognized and used frequently by this com-
mission.

Several parties commented on the amend-
ments concerning contested settlements.
STEC commented at the hearing that they
opposed the adoption of the new §22.206,
concerning consideration of contested settle-
ments, because the proposal was not thor-
ough enough STEC submitted that the
legislative intent behind Senate Bill 373 was
for the Commission to adopt a thorough set-
tlement rule that covered all aspects of the
seltlement process rather than just meet the
minimum requirements spelled out in Section
1.23 of Senate Bill 373. Consumers Union
and Texas ROSE agreed with STEC's com-
ments. Texas ROSE stated that the proposal
would not improve on the current practices
followed by the commission. Texas ROSE
noted that past attempts to adopt a more
thorough settlement rule have been unsuc-
cessful Texas ROSE recommended reviving
the last attempt to have a thorough settlement

le rather than adopling this proposal. CSW

pports the development of additional proce-

res that will encourage settlements. HL&P
recommended that the provision be strength-
ened by adding two requirements taken from

the case City of Somerville v. Public Utility
Commission, 865 SW 2d 557, 560 (Tex.
App.-Austin 1993, no writ): 1. Any non-
settling parties must be afforded the opportu-
nity to participate in the settlement negotia-
tions and present evidence at a hearing on
the merits addressing the provisions of the
seftiement; and 2. After a hearing on the
merits, the Commission must find that the
terms of the settlement are fair, just and rea-
sonable and are supported by appropriate
findings of fact derived from the evidentiary
record of the proceeding. TIEC supported the
commission proposal stating that the pro-
posal provides for flexibility yet protects due
process of the non-settling parties. TIEC
commented that seitlement of complicated
cases requires a flexible process

The commission believes that its original pro-
posal is appropriate at this time. Under Sen-
ate Bill 373, after September 1, 1995, the
commission cannot approve a settlement un-
less the seftlement complies with rules that
are required to be adopted under Senate Bill
373. Thus, unless the commission has a setl-
tlement rule in place, the commission will be
unable to consider settiements after Septem-
ber 1, 1995 It is clearly not in the public
interest for the commission to knowingly take
steps that will prevent it from considering
settlements. The proposal is consistent with
the plain language of Senate Bill 373 and with
current commission practice. As noted by
some of the commenters, past attempts to
comprehensively address seftlements in a
rule have been controversial. it would also
not be in the public interest to rush forward
with a delailed and thorough rule and not give
the parties adequate time to participate

No commenter objected to any of the particu-
lar provisions of the rules. The objection was
that the rule should be more comprehensive.
For the reasons discussed above, the com-
mission rejects those comments that request
the commission proceed with a detailed rule
at this time.

TU commented that "Hearings Officer's Or-
ders™ in §22.222 should be changed to "Pre-
siding Officer's Orders.” The commission
agrees, so this change has been made.

Consumers Union and GSU commented on
§22.242 which addresses complaints Con-
sumers Union supported the changes requir-
ing record keeping, but requested that the
rule be further amended to track complaints
not under the Commission’s jurisdiction be-
cause it would generate information useful to
federal regulators and state lawmakers. Con-
sumers Union also commented that the Com-
mission should track complaints made by
telephone because consumers should have

the opportunity to register complaints by '

phone and a trained staft person could elicit
more accurate information by phone than
from written comrespondence. GSU com-
mented that the requirement that a complain-
ant residing within the mits of a city present
the complaint concerning electric service to
the city should be expressly qualified to not
apply when a city has relinquished jurisdic-
tion. HL&P commented that resources are
often wasted on a case when it is docketed
before it is determined whether the commis-
sion has jurisdiction. HL&P suggested the

addition of language to require an affirmative
indication in the complaint of facts showing
that the commission has jurisdiction. At the
public hearing HL&P also discussed the pos-
sibility of setting up a procedure for the Sec-
retary to notify the utlity of the complaint in
order to verify the location of the customer
and thus commission jurisdiction.

The commission disagrees with Consumers
Union comments that the commiission should
track complaints beyond the commission’s ju-
risdiction and keep a record of complaints
made by telephone. The proposed changes
are consistent with the directive of the legisla-
ture. PURA, §1.401(b) as amended by Sen-
ate Bill 373, directs the commission to keep a
file on "written complaint(s) filed with the
commission that the commission has author-
ity to resolve.” As for tracking complaints on
matters beyond the commission's junisdiction,
n a time of hmited state resources, it would
be inappropriate for the commission to com-
mit 1o spend funds tracking complaints which
it has no ability to resolve. The requirement
that complaints be written is also sound. It is
not burdensome on the consumer to require
complaints be submitted in writing, and re-
quiring the complaints to be written minimizes
the chance of misunderstanding what the
complaint is about. The commission dis-
agrees with HL&Ps suggestion that complaint
should have an alfirmative statement that the
commission has jurisdiction. Such a require-
ment could impede access o the commission
by the public, who would likely not be familiar
with the details of commission jurisdiction.
Furthermore, §22.242 already has a require-
men? that complaints must be first presented
to il . cily, if the city has jurisdiction. While
the commission is cognizant of the waste of
resowrces that has occurred when cases
have been docketed only later to discover the
commission does nol have jurisdiction, the
commission believes that the problem should
be cured by efforts of the staff and/or the
utility rather than placing an additional burden
on the consumer.

TU commented that the first sentence of
§22.243(a) should be changed to reflect
changes made by Senate Bill 373 to the sec-
tion of the PURA from which this sentence
was taken. Because the commission did not
propose a change to this section in its pro-
posal, the commission believes it would be
inappropriate to make the suggested change,
but will do so when it revisits its rules in the
future.

SWB commented that with regard io the part
of §22.261, concerning proposals for deci-
sions, which allows the commission to issue
a final order without hearing the case nor
reading the record if the decision is not ad-
verse to any party except for the commission,
it is not clear how a decision can be adverse
fo the commission. The commission’s pro-
posal for this section is consistent with
§2001.062 of the APA which allows an
agency to issue a final decision on a con-
tested case even though the agency officials
have not heard the case nor read the record
so long as the decision is adverse 10 no one
other than the agency.

TSTCI commented on existing §22.263(d),
concerning reciprocity of final orders of other
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states, and suggested it be expanded to allow
reciprocal treatment of not just orders of other
states but also substantive rules, procedural
rules and reports of other states. Because the
commission did not propcse any changes to
this section of the commission’s rules, the
commission cannot consider this suggestion

Several parties commented on the proposed
changes to §22.282 which is the section that
addresses the rulemaking process at the
Commission. AT&T commented that the elm-
nation of the reference to workshops could
be interpreted to mean that the Commission
would no longer hold workshops as part of
the rulemaking process AT&T also pointed
out that §3.452 of the Public Utility Regulatory
Act of 1995 as amended by House Bill 2128,
74th Legislature, Regular Session, provides
for evidentiary hearings in rulemakings con-
cerning unbundling. AT&T proposed that the
Commission adopt a sentence in this section
that refers to the Commission’s discretion to
hold workshops and hearings on a proposed
rule. Consumers Union strongly objected lo
the proposed changes. Consumers Union
commented that the procedures provided for
rulemakings in the existing rule, that is, work-
shops, timely access to staff recommenda-
tions and limits on communications with
Commissioners, have been successful re-
forms to Commission rulemaking process.
Consumers Union commented that previous
to these changes, they found the Commission
rulemaking process frustrating and inaccessi-
ble, and subject to frequent delays Finally,
Consumers Union commented that it is nap-
propriate to "diminish opportunities for public
involvement and direct participation by Com-
missioners in the development of rules” at a
time when rulemaking is becoming more im-
portant. GSU commented that it has found it
extremely useful to be able to comment on
the Commission Staff's recommendation on a
rule proposal as provided under the existing
Commission rules. Therefore, GSU opposed
the proposed deletion of the subsection that
requires the staff lo make an initial recom-
mendation and that allows parties to com-
ment on that recommendation. TTA
commented that they have found the rule
workshops to be very useful and productive
and that they did not understand why the
commission wanted to delete references to
them from its rules. SWB commented that it
1s not necessary to eliminate the provisions of
this section that are discretionary (e.g. work-
shops, initial comments) in order to increase
flexibility because the discretionary nature of
those parts already gives the commission
flexibility. Furthermore, SWB urged that the
commission not to delete the provisions that
provide for an initial and final recommenda-
tion by staff and for comments by interested
parties at the open meeting at the time of
consideration of the adoption of the rule.
SWB maintained that these aspects allow for
valuable public input and produce a better
product. Finally, SWB suggested that there
are less drastic measures that could be taken
{o streamline the rulemaking process, such
as requiring a staff recommendation five days
prior to the open meeting and still allowing
public comment on the staff recommendation
at that meeting. TIEC suppcrts the proposed
changes to the process of rulemaking be-
cause it has found the current process to be

expensive, lengthy, and often without results,
ie. few proposed rules are adopted.

The commission is persuaded by the com-
ments that the discretionary provision for
workshops and initial comments should be
maintained. However, the specified windows
for holding workshops has been removed as
was originally proposed. The commission
finds less persuasive those comments re-
questing the retention on the required pro-
cess at the end of a rulemaking in which the
staff presents an initial recommendation upon
which parties file written comments which are
then summarized and presented along with
the presentation of the staff's final recommen-
dation This is a time and resource consum-
ing process As noted by one of the
commenters, the commission faces a greal
number of rulemakings over the next year. In
order to handle that workload, the commis-
sion finds it necessary to streamline the pro-
cess and give the commission greater
flexibility. SWB's comment that the staff
shouid be required to file its recommendation
in advance of the open meeting at which the
proposed rule will be considered has merit,
but the commission believes seven days is
preferable to five suggested by SWB. The
language has been changed to require staff
to submtt its recommendation one week in
advance of the meeting unless otherwise
specified by the commission.

SWB noted a number of typographical erors
and an incorrect cite to the Administrative
Procedures Act. The commission has cor-
rected these problems in the amendments
that it is adopting.

CSW encouraged the Commission to publish
additional procedures addressing the deter-
mination of when cases are to be referred to
the State Office of Administrative Hearings
(SOAH) and the flow of pleadings and case
related information between the Commission
and the SOAH. Similarly, HL&P expressed
concern about the filing of documents that
need the immediate attention and action of
SOAH and noted that there may be a logisti-
cal problem in getting a file stamped copy of
the document to a SOAH ALJ. HL&P stated
an interest in seeing further discussion on this
procedure.

The commission believes that additional
changes to the procedural rules will be nec-
essary after the transition of the hearings
function to SOAH is complete. It is not possi-
ble to predict all of problems that such
change may cause. The commission will pro-
pose additional changes as it sees fi. It
should be noted that SOAH has proposed
some rules concerning filing procedures as
they relate to the Public Utility Commission.
20 Tex.Reg. 5115.

All comments, including any not specifically
discussed herein, were fully considered by
the commission.

Subchapter A. General Provi-
sions and Definitions
s 16 TAC §§22.1-22.4

1e amendments are adopted under the Pub-
Utility Regulatory Act of 1995, §1.101,
oenate Bill 319, 74th Legislature, Regular

Session 1995 which provides the Public Util-
ity Commission with the authority 10 make
and enforce rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Reguiatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.1. Purpose and Scope.

(a) Purpose. The purpose of this
chapter is to provide a system of procedures
for practice before the Public Utility Com-
mission of Texas that will promote the just
and efficient disposition of proceedings and
public participation in the decision-making
process. The provisions of this chapter shall
be given a fair and impartial construction to
attain these objectives.

(b) Scope.

(1) This chapter shall govern the
initiation, conduct, and determination of
proceedings required or permitted by law,
including proceedings referred to SOAH,
whether instituted by order of the commis-
sion or by the filing of an application, com-
plaint, petition, or any other pleading.

(2) This chapter shall not be
construed so as to enlarge, diminish, mod-
ify, or otherwise alter the jurisdiction, pow-
ers, or authority of the commission, the
authority or duties of the general counsel or
commission staff, or the substantive righ
of any person, .o

(3) To the extent that any provi-
sion of this chapter is in conflict with any
statute or substantive rule of the commis-
sion, the statute or substantive rule shall
control.

§22.2. Definitions. The following terms,
when used in this chapter, shall have the
following meanings, unless the context or
specific language of a section clearly indi-
cates otherwise:

Administrative Law Judge-The per-
son designated by SOAH to preside over a
hearing.

Administrative Review-Process un-
der which an application may be approved
without a formal hearing,

Affected Person-The definition of
affected person is that definition given in
the Public Utility Regulatory Act,
§1.003(1).

Applicant-A person, including the
general counsel, who seeks action from the
commission by written application, petition,
complaint, notice of intent, appeal, or other
pleading that initiates a proceeding.

Application-A written application,
petition, complaint, notice of intent, appeal
or other pleading that initiates a proceeding

APA-The Administrative Procedur
Act, The Government Code, Chapter 2001,
as it may be amended from time to time.
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Authorized Representative-A person
who enters an appearance on behalf of a
party, or on behalf of a person seeking to be
a party or otherwise to participate, in a

roceeding. The appearance may be entered
in person or by subscribing the repre-
sentative’s name upon any pleading filed on
behalf of the party or person seeking to be a
party or otherwise to participate in the pro-
ceeding. The authorized representative shall
be considered to remain a representative of
record unless a statement or pleading to the
contrary is filed or stated in the record.

Chairman-The commissioner desig-
nated by the Governor to serve as chairman.

Commission-The Public  Utility
Commission of Texas.

Commissioner-One of the members
of the Public Utility Commission of Texas.

Complainant-A person, including
the general counsel, who files a complaint
intended to initiate a proceeding with the
commission regarding any act or omission
by the commission or any person subject to
the commission’s jurisdiction.

Contested Case-A proceeding, in-
cluding a ratemaking or licensing proceed-
ing, in which the legal rights, duties, or
privileges of a party are to be determined by
a state agency after an opportunity for adju-
dicative hearing.

Control Number-Number assigned
by the secretary to a docket, project, or
tariff,

Days-Calendar days, not working

‘ays. unless otherwise specified by this

chapter or the commission’s substantive
rules.

Docket-A proceeding handled as a
contested case under APA.

Final Order-The whole or part of
the final disposition by the commission of
the issues before the commission in a pro-
ceeding, rendered in compliance with
§22.263 of this title (relating to Final Or-
ders).

Pinancial Interest-Any legal or equi-
table interest, or any relationship as officer,
director, trustee, advisor, or other active
participant in the affairs of a party. An
interest as a taxpayer, utility ratepayer, or
cooperative member is not a financial inter-
est. An interest a person holds indirectly by
owne:ship of an interest in a retirement
system, institution, or fund which in the
normal course of business invests in diverse
securities independently of that persen’s
control is not a financial interest.

General Counsel-The individual em-
ployed by the commission and charged with
the duties of the general counsel under
PURA. The general counsel duties may be
delegated as necessary.

Hearing-Any proceeding at which
evidence is taken on the merits of the mat-

rs at issue, not including prehearing con-
o:rences.

Hearing Day-A day of hearing when

the merits of a proceeding are considered at

the hearing on the merits. a final order
meeting, or a regional hearing.

Intervenor-A person, other than the
applicant, respondent, or the general coun-
sel, who is permitted by this chapter or by
ruling of the presiding officer, to become a
party to a proceeding.

Licensing Proceeding-Any proceed-
ing respecting the granting, denial, renewal,
revocation, suspension, annulment, with-
drawal, or amendment of a license, includ-
ing a proceeding regarding a notice of intent
to build a new electric generating unit.

Major Rate Proceeding-Any pro-
ceeding filed pursuant to PURA, §2.212 or
§3.211 involving an increase in rates which
would increase the aggregate revenues of
the applicant more than the greater of
$100,000 or 2. 5%. In addition, a major rate
proceeding is any rate proceeding initiated
pursuant to PURA, §2.21! or §3.210 in
which the respondent utility is directed to
file a rate filing package.

Municipality-A city, incorporated
village, or town, existing, created, or orga-
nized under the general, home-rule, or spe-
cial laws of Texas. A municipality is a
"person” as defined in this section,

Party-A party under §22.72 or
§22.73 of this title (relating to Formal Req-
uisites of Pleadings To Be Filed with the
Commission; General Requirements for Ap-
plications).

Person-An individual, partnership,
corporation, association, governmental sub-
division, entity, or public or private organi-
zation. -

Pleading-A written document sub-
mitted by a party, or a person seeking to
participate in a proceeding, setting forth
allegations of fact, claims, requests for re-
lief, legal argument, andfor other matters
relating to a proceeding.

Prehearing Conference-Any confes-
ence or meeting of the parties, prior to the
hearing on the merits, on the record and
presided over by the presiding officer.

Presiding Officer-The commission,
any commissioner, the commission secre-
tary in an unprotested case, or any adminis-
trative law judge presiding over a
proceeding or any portion thereof.

Proceeding-Any hearing, investiga-
tion, inquiry or other fact-finding or
decision-making procedure, including the
denial of relief or the dismissal of a com-
plaint, conducted by the commission or the
utility division of SOAH.

Project-A rulemaking or other pro-
ceeding that is not a docket or a tariff.

Protestant-A person who is not a
party to the case who submits oral or writ-
ten comments. A person classified as a prot-
estant does not have rights to participate in
a proceeding other than by providing oral or
written comments.

PURA-The Public Utility Regula-
tory Act of 1995, as it may be amended
from time to time.

Relative-An individual (or spouse of
an individual) who is related to the individ-
ual in issue (or the spouse of the individual
in issue) within the second degree of con-
sanguinity or relationship according to the
civil law system.

Respondent-A person under the
commission’s jurisdiction against whom
any complaint or appeal has been filed or
who is under formal investigation by the
comrmission,

Rulemaking-A proceeding pursuant
to APA, §§2001. 021-2001.037 conducted
to adopt, amend, or repeal a commission
rule.

Secretary-The individual employed
by the commission and charged with the
duties of the secretary under this chapter.
The secretary duties may be delegated as
necessary.

SOAH-The State Office of Admin-
istrative Hearings.

Tariff Filing-A procecding initiated
by an application filed pursuant to §23.24-
23.28 of this title (relating to Form & Filing
of Tariff and Rates), or PURA, §3.212 and
§3.213, which is not handled as a docket or
a ruiemaking.

Unprotested Case-A contested case
in which a hearing is not necessary.

Working Day-A day on which the
commission is open for the conduct of busi-
ness.

§22.3. Standards of Conduct.

(a) Standards of Conduct for
Parties.

(1) Bvery person appearing in
any proceeding shall comport himself or
herself with dignity, courtesy, and respect
for the commission, the presiding officer
and all other persons participating in the
proceeding.  Professional representatives
shall observe and practice the standard of
ethical and professional conduct prescribed
for their professions.

(2) Upon a finding of a violation
of paragraph (1) of this subsecticn, any
perty, witness, attorney, or other repre-
sentative may be excluded by the presiding
officer from any proceeding for such period
and upon such conditions as are just, or
may be subject to other just, reasbnable,
and lawful disciplinary action as the com-
mission may prescribe.

(b) Communications.

(1) Personal Communications.
Communications in person by public utili-
ties, their affiliates or representatives, or
any person with the commission or any
employee of the commission shall be gov-
emed by the APA, §2001.061. Records
shall be kept of all such communications
and shall be available to the public on a
monthly basis. The records of communica-
tions shall contain the following informa-
tion:
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(A) name and address of the
person contacting the commission;

(B) name and address of ths
party or business entity represented;

(C) case, proceeding, or ap-
plication, if available;

(D) subject matter of com-
munication;

(E) the date of the communi-
cation;

(F) the action, if any, re-
quested of the commission; and

(G) whether the person has
received, or expects to receive, a financial
benefit in return for making the communi-
cation,

(2) Ex Parte Communications.
Unless required for the disposition of ex
parte n.atters authorized by law, members
of the commission or administrative law
judges assigned to render a decision or to
make findings of fact and conclusions of
law in a contested case may not communi-
cate, directly or indirectly, in connection
with any issue of law or fact with any
agency, person, party, or their repre-
sentatives, except on notice and opportunity
for all parties to participate. Members of the
commission or administrative law judges
assigned to render a decision or to make
findings of fact or conclusions of law in a
contested case may communicate ex parte
with employees of the commission who
have not participated in any hearing in the
case for the purpose of utilizing the special
skills or knowledge of the commission and
its staff in evaluating the evidence. Commu-
nications between administrative law judges
and employees of the commission who have
not participated in any hearing in the case
shall be in writing or be recorded. Written
communication should be the primary and
preferred format. All oral communications
shall be recorded, and a table of contents
maintained for each recording. All such
communication submitted to or considered
by the administrative law judge shall be
made available as public records when the
proposal for decision is issued. Number
running procedures conducted pursuant to
written commission policy by employees of
the commission who have participated in
any hearing in the case do not constitute
impermissible ex parte communications,
provided memoranda memorializing such
procedures are preserved and made avail-
able to all parties of record in the proceed-
ing to which the number running procedures
relate.

(c) Standards for Recusal of Ad-
ministzative Law Judges. An administrative
law judge shall disqualify himself or herself
or shall recuse himself or herself on the
same grounds and under the same circum-
stances as specified in Rule 18b of the
Texas Rules of Civil Procesiure.

(d) Standards for Recusal of Com-
missioners, A commissioner shall recuse
himself or herself from sitting in a proceed-
ing, or from deciding one or more issues in
a proceeding, in which any one or more of
the following circumstances exist:

(1) the commissioner in fact
lacks impartiality, or the commissioner's
impartiality has bsen reasonably questioned;

(2) the commissioner, or any
relative of the commissioner, is a party or
has a financial interest in the subject matter
of the issue or in one of the parties, or the
commissioner has any other interest that
could be substantially affected by the deter-
mination of the issue; or

(3) the commissioner or a rela-
tive of the commissioner has participated as
counsel, advisor, or witness in the proceed-
ing or matter in controversy.

(e) Motions for Disqualification or
Recusal of an Administrative Law Judge.

(1) Any party may move for dis-
qualification or recusal of an administrative
law judge stating with particularity the
grounds why the administrative law judge
should not sit. The grounds may include
any disability or matter, not limited to those
set forth in subsection (c) of this section.
The motion shall be made on personal
knowledge, shall set forth such facts as
would be admissible in evidence, and shall
be verified by affidavit.

(2) The motion shall be filed
within ten working days after the facts that
are the basis of the motion become known
to the party, or within 15 working days of
the commencement of the proceeding,
whichever is later. The motion shall be
served on all parties by hand delivery, fac-
simile transmittal, or overnight courier de-
livery.

(3) Written responses to motions
for disqualification or recusal shall be filed
within three working days after the receipt
of the motion. The administrative law judge
may require that responses be made orally
at a prehearing conference or hearing.

(4) The administrative law judge
shall rule on the motion for disqualification
or recusal within six working days of the
filing of the meotion,

(5) The administrative law judge
shall not rule on any issues that are the
subject of a pending motion for recusal or
disqualification. SOAH shall appoint an-

other administrative law judge to preside on
all matters that are the subject of the motion
for recusal until the issue of disqualification
is resolved.

(6) The parties to a proceeding
may waive any ground for recusal or dis-
qualification after it is fully disclosed on the
record, either expressly or by their failure to
take action on a timely basis,

(7) I the administrative law
judge determines that a motion for disquali-
fication or recusal was frivolous or capri-
cious, or filed for purposes of delaying the
proceeding, the movant may be sanctioned
in accordance with §22.161 of this title
(relating to Sanctions).

(8) Disqualification or recusal of
an administrative law judge, in and of itself,
has no effect upon the validity of rulings
made or orders issued prior to the time the
motion for recusal was filed.

(f) Motion for Disqualification or
Recusal of & Commissioner.

(1) Any party may move for dis-
qualification or recusal of a commisgioner
stating with particularity grounds why the
commissioner should not sit. Such a motion
must be filed prior to the date the commis-
sion is scheduled to consider the matter
unless the information upon which the mo-
tion is based was not known or discoverable
with reasonable effort prior to that time.
The grounds may include any disability or
matter not limited to those set forth in sub-
section (d) of this section. The motion shall
be made on personal knowledge, shall set
forth such facts as would be admissible in
evidence, and shall be verified by affidavit.

(2) Subject to the provisions of
paragraph (1) of this subsection the motion
shall be filed within ten working days after
the facts that are the basis of the motion
become known to the party or within 15
days of the commencement of the proceed-
ing, whichever is later. The motion shall be
served on all parties by hand delivery, fac-
simile transmission, or overnight courier de-
livery.

(3) Parties may file written re-
sponses to the motion within seven working
days from the date of filing the motion. The
commission may require that responses be
made orally at an open meeting.

(4) The commissioner sought to
be disqualified shall issue a decision as to
whether he or she agrees that recusal or
disqualification is appropriate or required
before the commission is scheduled to act
on the matter for which recusal is sought, or
within 15 days after filing of the motion,
whichever occurs first.

(5) The parties to a proceeding‘

may waive any ground for recusal or dis-
qualification after it is fully disclosed on the
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record, either expressly or by their failure to
take action on a timely basis.

(6) Recusal or disqualification

a commissioner in and of itself, has no

effect upon the validity of rulings made or

orders issued prior to the time the motion
for recusal was filed.

§22.4. Computation of Time.

(a) Counting Days. In computing
any period of time prescribed or allowed by
this chapter, by order of the commission or
any administrative law judge, or by any
applicable statute, the period shall begin on
the day after the act, event, or default in
question. The period shall conclude on the
last day of the designated period unless that
day is a day the commission is not open for
business, in which event the designated
period runs until the end of the next day on
which the commission is open for business.

(b) Extensions. Unless otherwise
provided by statute, the time for filing any
documents may be extended, upon the filing
of a motion, prior to the expiration of the
applicable period of time, showing that
there is good cause for such extension of
time and that the need for the extension is
not caused by the neglect, indifference, or
lack of diligence of the party making the
motion,

is agency hereby cerlifies that the rule as

ed has been reviewed by legal counse!

found to be a valid exsrcise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-8510503 Paula Mueliler
Secretary of the
Commisslon
Public Utility Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For fusther information, please call: (512)
458-0100

L 4 ¢ ¢

Subchapter B. The Organiza-
tion of the Commission
e 16 TAC §22.21

The amendment is adopted under the Public
Utility Regulatory Act of 1995, §1.101, Senate
Bill 319, 74th Legisiature, Regular Session
1995, which provides the Public Utility Com-
mission with the authority to make and en-
force rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

‘2.21. Meetings.

(a) The commission shall meet at
times and places to be determined either by

the chairman of the commission or by
agreement of any two of the commissioners.

(b) The chairman of the commis-
sion shall preside over any proceeding or
meeting of the commission, unless some
other commissioner is designated by the
chairman to preside.

(c) Notice of all commission meet-
ings shall be provided in accordance with
the Open Meetings Act, Texas Government
Code, Chapter 551, as amended, and the
Administrative Procedure Act.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-9510504 Paula Musllsr
Secretary of the
Commission
Public Utility Commission
of Texas

Effective date: September 8, 19S5
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100

L4 L4 N 2
Subchapter C. Classification of
Applications or Other Docu-
ments Initiating a Proceeding
¢ 16 TAC §§22.31-22.33

The amendments are adopted under the Pub-
lic Utility Regulatory Act of 1895, §1.101,
Senate Bill 319, 74tk Legislature, Regular
Session 1995, which provides the Public Util
ity Commission with the authority to make
and enforce rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

)

§22.31. Classification in General.

(a) Classification and Assignment
of Control Number. The secretary shall de-
termine whether an application or other
document initiating a proceeding should be
designated as a docket, tariff, or project.
The secretary shall assign an appropriate
control number to each docket, tariff, or
project. '

(b) Conirol Numbering System.
The secretary shall establish and maintain a
control numbering system.

(¢) Control Number Log. The sec-
retary shall maintain a record or log of all
applications or other documents assigned a
control number, which shall include the
style, the date the application or other docu-
ment was filed or the proceeding initiated,
the nature of the proceeding, and the presid-
ing officer assigned to the proceeding, if

any. The log shalil be accessible to the pub-
lic.

§22.32. Administrative Review.

(a) Applications Qualified for Ad-
ministrative Review. An application, other
than a major rate proceeding, may be ap-
proved by an administrative law judge with-
out a hearing or action by the commission,
under the following conditions:

(1) the commission has referred
the application to SOAH for processing;

(2) at least 30 days have passed
since the completion of all notice reguire-
ments;

(3) the matter has been fully
stipulated so that there are no issues of fact
or law disputed by any party; and

(4) the administrative law judge
finds that no hearing or commission action
is necessary and that administrative review
is warranted.

(b) Administrative Law Judge’s Or-
der. If an application qualifies for adminis-
trative review, the administrative law judge
shall issue an order with proposed findings
of fact and conclusions of law as soon as is
reasonably practicable. The order shall be
served upon each commissioner and all
parties.

(c) Finality of Order. At the request
of any commissioner, the order shall be
placed .on the agenda to be considered in
open meeting, The commission may ap-
prove the order of the administrative law
judge, vacate the order of the administrative
law judge and remand the docket for hear-
ing or additional proceedings, or modify the
order with the agreement of the parties. If,
within twenty days after issuance of the
administrative law judge’s order, the com-
mission has not scheduled the application to
be considered in open meeting, the order is
deemed approved and becomes final.

(d) Notice Requirements. Nothing
in this section shall be construed to alter
any notice requirement imposed on any pro-
ceeding by statute, rule, or order.

(e) Time Limits. Nothing in this
section shall be construed to alter any time
limit imposed on any proceeding by a stat-
ute, rule, or order.

(f) Exceptions to Administrative
Law Judge's Order. Nothing in this section
shall be construed to preclude any party
from filing exceptions to the administrative
law judge's order, provided such exceptions
are filed with the commission within 15
days after the issuance of the administrative
law judge's order.

§22.33. Tariff Filings.

(a) Applicability and Classification.
This section shall apply to undocketed ap-
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plications by utilities to change their tariffs.
Such tariff filings shall be classified as
“electric tariff filings.," "regular telephone
tariff filings,” or "special telephone tariff
filings." Electric tariff filings and regular
telephone tariff filings shall be those appli-
cations filed pursuant to §23.24 of this title
(relating to Form and Filing of Tariffs).
Special telephone tariff filings shall be
those applications filed by telecommunica-
tions utilities pursuant to §§23.25-23.28 of
this title (relating to Rates) or PURA,
§3.212 or §3.213. This section shall apply
unless it is inconsistent with Chapter 23 of
this title, or PURA.

(b) Standards for Docketing. Tariff
filings, other than a tariff filing made in
compliance with a rule or final order of the
commission, shall be docketed under the
following circumstances:

(1) if an electric or regular tele-
phone tariff filing would change the reve-
nues received by the utility for an existing
service;

(2) if an electric or regular tele-
phone tariff filing would allow the utility to
begin charging for a service previously
available but for which there was not a
separate charge;

(3) if an electric or regular tele-
phone tariff filing would eliminate an exist-
ing service to which one or more customers
actually subscribe;

(4) if an electric or regular tele-
phone tariff filing would increase a custom-
er's bill even though the rate for a particular
service is not being changed,

(5) if the commission's staff
recommends disapproval or approval with
modification and the utility requests a hear-
ing; or

(6) if the commission receives a
request to intervene.

(c) Effective Date. Except for tar-
iffs required to be filed pursuant to a com-
mission rule specifying the effective date of
such tariffs and for tariffs filed in compli-
ance with a final order of the commission,
no electric or regular telephone tariff filing
may take effect prior to 35 days after filing
unless approved by the presiding officer.
The requested effective date will be as-
sumed to be 35 days after filing unless the
applicant requests a different date in its
application. The presiding officer may sus-
pend the operation of the electric or regular
telephone tariff filing for 150 days beyond
the effective date, or, with the agreement of
the applicant, to a later date.

(d) Duties ot Presiding Officer. The
presiding officer inay establish reasonable
deadlines for comments or recommenda-
tions, may issue other orders as necessary to
facilitate the processing of the tariff filing,

and shall issue 4 notice of spproval, ap-
proval with modification, denial, or
docketing.

(e) Appeal of Intezim Orders and
Notices of Docketing. Inierim orders and
notices of docketing regarding tariff filings
shall be appealable to the Commission
pursuant to §22.123 of this title (relating to
Appeal of an Interim Order).

(f) Effect of Notices of Approval,
Approvel With Modification, and Denial. A
notice of &pprovai, approval with modifica-
tion, or denial of a tariff filing shall be the
final determination of the commission re-
garding the tariff filing, and shall be subject
to motions for rehearing pursuant to §22.
264 cof this title (relating to Rehearing).

This agency hereby cerlifies that the rule as
adopted has been raviewed by legal counsel
and found to be a vaiid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-8510505 Peaula Mueller

Secretary of the
Commission

Public Utility Commission
of Toxas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100

¢ ¢ ¢
e 16 TAC §22.35

The new section is adopted under the Public
Utitity Regulatory Act of 1995, §1.101, Senate
Bill 319, 74th Legislature, Regular Session
1995, which provides the Public Utility Com-
mission with the authority to make and en-
force rules reasonably requiwed in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedwure. Cross
Index to Stalutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995

§22.35. Informal Disposition.

(a) Applications Qualified for In-
formal Disposition. An application, other
than a major rate proceeding, may be ap-
proved by the commission without a hear-
ing under the following conditions:

(1) at Jeast 30 days have passed
since the completion of all notice require-
ments;

(2) the decision is not adverse to
any party other than the general counsel;
and

(3) the commission finds that no
hearing is necessary.

(b) Proposed Order. The commis-
sion secretary shall prepare a proposed or-
der which shall be served on all parties no
less than twenty days before the commis-

sion is scheduled to consider the application
in open meeting.

(c) Notice Reyuirements. Nothing
in this section shall be construed to alter
£y notice requirement impose<i on any pro-
ceeding by statute, rule, or order.

(d) Time Limits. Nothing in this
section shall be construed to alter any time
limit imposed on any proceeding by a stat-
ute, rule, or order.

(e) Exceptions to Proposed Order.

Parties may file exceptions or suggested
corrections to the proposed order, provided
such exceptions or corrections are filed with
the comrission no less then 7 days before
the commission is scheduled to consider the
application in an open meeting.
This agency hereby certifies that the rule as
rdopted has been reviewed by fegal counsel
and found to be a vakd exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-9510506 Paula Muelier
Secrotary of the
Commission
Public Utility Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995
For further information, please call: (512)

458-0100
+ @

¢ ¢
Subchapter D. Notice
e 16 TAC §§22.51, 22.52, 22.54
The amendments are adopted under the Pub-
lic Utility Regulatory Act of 1995, §1.101,
Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Uiil-
ity Commission with the authority to make
and enforce rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.51. Notice for Public Utility Regulatory
Act, §§2.211, 2212, 3.210, and 3.211, Pro-
ceedings.

(a) Notice in a Proceeding Seeking
a Rate Increase. In proceedings under
PURA, §2212 or §3.211 involving the
commission's original jurisdiction over a
utility’s proposed increase in, rates, the ap-
plicant shall give notice in the following
manner:

(1) Publication of Notice. The
applicant shall publish notice of its state-
ment of intent to change rates in conspicu-
ous form and place at least once a week for
four consecutive weeks prior to the effec
tive date of the proposed rate change, in a
newspaper having general circulation in
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each county containing territory affected by
the proposed rate change. The published
notice shall contain the following informa-
tion;

(A) the effect the proposed
change is expected to have on the revenues
of the company for major rate proceedings,
the change must be expressed as an annual
dollar increase over adjusted test year reve-
nues and as a percent increase over adjusted
test year revenues,

(B) the effective date of the
proposed rate change;

(C) the classes and numbers
of utility customers affected by the rate
change;

(D) a description of the ser-
vice for which a change is requested;

(E) whenever possible, the
established intervention deadline; and

(F) the following language:
"Persons who wish to intervene in or com-
ment upon these proceedings should notify
the commission as soon &s possible, as an
intervention deadline will be imposed. A
request to intervene or for further informa-
tion should be mailed to the Public Utility
Commission of Texas, 7800 Shoal Creek
Boulevard, Austin, Texas 78757. Further
information may also be obtained by calling
the Public Utility Commission’s Consumer
Affairs Office at (512) 458-0256, or (512)
458-0221 for text telephone. The deadline
for intervention in the proceeding is 45 days
after the date the application was filed with
the commission.”

(2) Notice by Mail. The appli-
cant shall mail notice of its statement of
intent to change rates to all of the appli-
cant's affected customers. This notice may
be mailed separately or may be mailed with
customer billings. At the top of this notice,
the following language shall be printed in
prominent lettering: "Notice of Rate Change
Request.” The notice must meet the require-
ments of paragraph (1) of this subsection.
Whenever possible, the established inter-
vention deadline shall be included in the
notice.

(3) Notice to Municipalities.
The applicant shall mail or deliver a copy of
the statement of intent to the appropriate
officer of each affected municipality at least
35 days prior to the effective date of the
proposed rate change.

(b) Notice in a PURA §2.212 or
§3.211 Proceeding Seeking a Rate De-
crease. In proceedings initiated pursuant to

PURA, §2.212 or §3.211 in which a rate
reduction that does not involve a rate in-
crease for any customer is sought, the appli-
cant shall give notice in the following
manner:

(1) Publication Not Required.
The applicant may not be required to pub-
lish notice of its statement of intent to
change rates in any newspaper when the
utility is seeking to reduce rates for all
affected customers.

(2) Notice by Mail to Affected
Customers. The applicant shall mail notice
of the proposed rate decrease to all of the
applicant’s affected customers. This notice
may be mailed separately or may be mailed
with customer billings. At the top of this
notice, the following language shall be
printed in prominent lettering: "Notice of
Rate Decrease Request." The notice shall
contain the following information:

(A) the effect the proposed
change is expected to have on the revenues
of the applicant, expressed as an annual
dollar decrease from adjusted test year reve-
nues and as a percent decrease from ad-
justed test year revenues;

(B) the effective date of the
proposed rate decrease;

(C) the classes and numbers
of utility customers affected by the rate
decrease,

(D) a description of the ser-
vice for which a rate change is requested,

(E) whenever possible, the
established intervention deadline; and

(F) the following language:
"Persons who wish to intervene or comment
upon these proceedings should notify the
commission as soon as possible, as an inter-
vention deadline will be imposed. A request
to intervene or for further information
should be mailed to the Public Utility Com-
mission of Texas, 7800 Shoal Creek Boule-
vard, Austin, Texas 78757. Further
information may also be obtained by calling
the Public Utility Commission’s Consumer
Affairs Office at (512) 458-0256, or (512)
458-0221 for text telephone. The deadline
for intervention in the proceeding is 45 days
after the date the application was filed with
the commission.”

(3) Notice to Municipalities.
The applicant shall mail or deliver a copy of
the statement of intent to the appropriate
officer of each affected municipality at least
35 days prior to the effective date of the
proposed rate decrease.

(c) Notice in a PURA §2.211 or
§3.210 Rate Investigation. In an investiga-
tion into a utility’s rates pursuant to PURA,
§2.211 or §3.210, the presiding officer may
require the utility under investigation to
provide reasonable notice to its customers
and affected municipalities. Reasonable no-
tice may include notice of the type set forth
in subsection (a) of this section.

(d) Affidavits Regarding Notice.
The applicant shall submit affidavits attest-
ing to the provision of the notice required or
ordered pursuant to this section within a
reasonable time and by such date as may be
established by the presiding officer.

(1) Publisher's Affidavits. Proof
of publication of notice shall be made in the
form of a publisher’s affidavit which shall
specify the newspaper(s) in which the no-
tice was published; the county or counties
in which the newspaper(s) is or are of gen-
eral circulation; and the dates upon which
the notice was published.

(2) Affidavit for Notice to Af-
fected Customers. If notice to affected cus-
tomers has been provided, an affidavit
attesting to the provision of notice to af-
fected customers shall specify the dates of
the provision of such notice; the means by
which such notice was provided; and the
affected customer classes to which such
notice was provided.

(3) Affidavit for Notice to Mu-
nicipality. An affidavit attesting to the pro-
vision of notice to municipalities shall
specify the dates of the provision of notice
and the identity of the individual cities to
which such notice was provided.

§22.52. Notice in Licensing Proceedings.

(a) Notice in Electric Licensing
Proceedings. In all electric licensing pro-
ceedings except minor boundary changes
and notice of intent and certification pro-
ceedings for new electric generating plants,
the applicant shall give notice in the follow-
ing ways:

(1) Applicant shall publish no-
tice of the applicant’s intent to secure a
certificate of convenience and necessity in a
newspaper having general circulation in the
county or counties where a certificate of
convenience and necessity is being re-
quested, once each week for two consecu-
tive weeks beginning with the week after
the application is filed with the commission.
This notice shall identify in general terms
the type of facility if applicable, and the
estimated expense associated with the pro-
ject. The notice shall further describe in
clear, precise language the geographic area
for which the certificate is being requested
and the location of all preferred and alterna-
tive routes of the proposed facility. This
description should refer to area landmarks,
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including but not limited to. geographic
landmarks, municipal and county boundary
lines, streets, roads, highways, railroad
tracks, and any other readily identifiable
points of reference The notice shall also
include the following statement: "Persons
with questions about this project should
contact (name of utility contact) at (utility
contact telephone number}. Persons who
wish to intervene in the proceeding or com-
ment upon action sought, should contact the
Public Utility Commission of Texas, at
7800 Shoal Creek Boulevard. Austin, Texas
78757, or call the Public Utility Commis-
sion Consumer Affairs Office at (512)
458-0256 or (512) 458-0221 for the text
telephone. The deadline for intervention in
the proceeding is 70 days after the date the
application was filed with the commission."
Proof of publication of notice shall be in the
form of a publisher’s affidavit which shall
specify the newspaper(s) in which the no-
tice was published; the county or counties
in which the newspaper(s) is or are of gen-
eral circulation; and the dates upon which
the notice was published. Proof of publica-
tion shall be submitted to the commission as
soon as available.

(2) Applicant shall, upon or be-
fore filing an application, also mail notice
of its application, which shall contain the
information as set out in paragraph (1) of
this subsection and a map which clearly and
conspicuously illustrates the location of the
area for which the certificate is being re-
quested, including the preferred location
and any alternative locations of the pro-
posed facility, to cities and neighboring util-
ities providing the same utility service
within five miles of the requested territory
or facility. Apphcant shall also provide no-
tice to the county government(s) of all
counties in which any portion of the pro-
posed facility or requested territory is lo-
cated. The notice provided to county
government(s) shall be identical to that pro-
vided to cities and neighboring utilities. An
affidavit attesting to the provision of notice
to counties shall specify the dates of the
provision of notice and the identity of the
individual counties to which such notice
was provided. Before final approval of any
modification in the applicant’s proposed
route(s), applicant shall provide notice as
required under this paragraph to cities,
neighboring utilities and county govern-
ments who have not already received such
notice.

(3) Applicant shall, upon or be-
fore filing an application, mail notice of its
application to the owners of land. as stated
on the current county tax roll(s), who would
be directly affected by the requested certifi-
cate, including the preferred location and
any alternative location of the proposed fa-
cility. The notice must contain all informa-
tion required in paragraph (1) of this
subsection and a clear and conspicuous

statement that the owner’s land may be
directly affected by the preferred route or
one of the alternative routes if the certificate
is granted. A map which clearly and con-
spicuously illustrates the preferred and any
alternative locations of the facility proposed
in the application shall be included. Appli-
cants may provide either a map of the entire
proposed route or maps for each county.
Before final approval of any modification in
the applicant’s proposed route(s), applicant
shall provide notice as required under this
paragraph to all directly affected land-
owners who have not already received such
notice. For the purposes of this paragraph,
land is directly affected if an easement
would be obtained over all or a portion of
it, or if it contains a habitable structure that
would be within 200 feet of the proposed
facility. Proof of notice may be established
by an affidavit affirming that the applicant
sent notice by first-class mail to each of the
persons listed as an owner of directly af-
fected land on the current county tax roll(s).
Upon the filing of such proof, the lack of
actual notice to any individual landowner
will not in and of itself support a finding
that the requirements of this paragraph have
not been satisfied.

(4) Failure to provide notice in
accordance with this section shall be cause
for day-for-day extension of deadlines for
intervention and for commission action on
the application.

(b) Notice by Applicants for New
Electric Generating Plant. Persons planning
to apply for a certificate of convenience anid
necessity for a new electric generating plant
shall file a notice of such intent with the
commission pursuant to PURA, §2.255(d).
Applicants for new electric generating
plants shall give notice in the following
ways:

(1) Applicants for a Notice of
Intent shall provide notice of the application
by publishing in a newspaper having gen-
eral circulation in the county or counties in
which the generating plant is proposed to be
located, if known, and in each county con-
taining territory served by the utility, once
each week for two consecutive weeks be-
ginning the week after the notice of intent is
filed with the commission. This notice shall
identify the site of the facility, if known.
This notice shall further identify in general
terms the type of facility, including at a
minimum the fuel o be used, basic technol-
ogy, size of the plant and estimated service
date, and the estimated expense associated
with the project. The notice shall also in-
clude the following statement: “Persons
with questions about this project should
contact (name of utility contact) at (utility
contact telephone number). Persons who
wish to intervene in the proceeding or com-
ment upon action sought should contact the
Public Utility Commission Consumer Af-

fairs Office at (512) 458-0256 or 458-0221
for the text telephone. The deadline for
intervention in the proceeding is 70 days
after the date the application was filed with
the commission.” Proof of publication of
notice shall be in the form of a publisher’s
affidavit which shall specify the newspa-
per(s) in which the notice was published;
the county or counties in which the newspa-
per(s) is or are of general circulation; and
the dates upon which the notice was pub-
lished. Proof of publication shall be submit-
ted to the commission as soon as available.

(2) Applicants for a certificate
of convenience and necessity for a new
electric generating plant shall provide notice
of the application by publishing in a news-
paper having general circulation in the
county or counties in which the generating
plant will be located, and in each county
containing territory served by the utility,
once each week for two consecutive weeks
beginning the week after the application is
filed with the commission. Applicant shall
also provide notice to the county govern-
ment(s) of all counties in which any portion
of the proposed facility or requested terri-
tory is located. This notice shall contain the
same information as required in paragraph
(1) of this subsection. Failure to provide
notice in accordance with this section shall
be cause for day-for-day extension of dead-
lines for intervention. Proof of publication
of notice shall be in the form of a pub-
lisher’s affidavit which shall specify the
newspaper(s) in which the notice was pub-
lished; the county or counties in which the
newspaper(s) is or are of general circula-
tion; and the dates upon which the notice
was published. Proof of publication shall be
submitted to the commission as soon as
available.

(c) Notice in Telephone Licensing
Proceedings. In all telephone licensing pro-
ceedings, except minor boundary changes,
applications for a certificate of operating
authority, or applications fcr a service pro-
vider certificate of operating authority, the
applicant shall give notice in the following
ways:

(1) Applicant shall publish in a
newspaper having general circulation in the
county or counties where a certificate of
convenience and necessity is being re-
quested, once each week for two consecu-
tive weeks, beginning the week after the
application is filed, notice of the applicant's
intent to secure a certificate of convenience
and necessity. This notice shall identify in
general terms the types of facilities. if appli-
cable, the area for which the certificate is
being requested, and the estimated expense
associated with the project. Whenever pos-
sible, the notice should state the established
intervention deadline. The notice shall also
include the following statement. "Persons
with questions about this project should
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contact [name of utility] at [utility contact
telephone number], Persons who wish to
Intervens in the proceeding or comment

‘upon action sought, should contact the Pub-

lle Utility Commission at 7800 Shoal Creek
Boulevard, Austin, Texas 78757, ot call the
Public Utility Commission Consumer Af.
falrs Offico at (512) 438-0256, or (512)
458-0221 for the text telephone. The dead-
line for intervention in the proceeding is 70
days after the date the application was filed
with the commission.” Proof of publication
of notice shall be in the form of a pub-
lsher's affidavit which shall specify the
newspaper(s) in which the notice was pub-
lished; the county or counties in which the
newspaper(s) is or are of general circula-
tion; and the dates upon which the notice
was published. Proof of publication shall be
submitted to the commission as soon as
available.

(2) Applicant shall alsc mail no-
tice of its application, which shall contain
the information as set out in paragraph (1)
of this subsection, to cities and neighboring
utilities providing the same service within
five miles of the requested territory or facil-
ity. Applicant shall also provide notice to
the county government of all counties in
which any portion of the proposed facility
or territory is located. The notice provided
to county governments shall be identical to
that provided to cities and to neighboring

ion of notice to counties shall specify the

’:dlities. An affidavit attesting to the provi-

dates of the provision of notice and the
identity of the individual counties to which
such notice was provided.

(3) Failure to provide notice in
accordance with this section shall be cause
for day-for-day extension of dsadlines for
intervention,

§22.54. Notice to Be Provided by the Com-
mission.

(a) Notice in Original or Appellate
Jurisdiction Proceedings. In any proceeding,
other than a petition for rulemaking, invok-
ing the commission’s original or appellate
jurisdiction, the commission shall provide
notice in accordance with APA in addition
to any other notice required by law. Ten
days notice shall be given of the initial
prehearing conference in a proceeding. Af-
ter the initial prehearing conference, reason-
able notice of subsequent prehearing
conferences may be provided on the record
in a prehearing conference or by written
notice to the parties.

(b) Notice in Rulemaking Proceed-

ings. The commission shall provide notice
of the proposed adoption of any rule
pursuant to APA, §§2001. 021-2001.037.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued In Austin, Texas, on August 18, 1895,

TRN-8510807 Pauls Muelisr
Baoretary of the
Qommission
Publie Utiity Commiasion
of Texaa

Effective date: Sestember 8, 1098
Proposal publication date: July 11, 1998

For further information, pleace call: (§12)
458-0100

é ¢ ¢

Subchapter E. Pleadings

e 16 TAC $§22.71-22.73, 22.78,
22.78, 22.80

The amendments are adopted under the Pub-
lic Wility Regulatory Act of 1995, §1.101,
Senate Bill 319, 74th Legislature, Regular
Sesslon 1995, v:hich provides the Public Util-
ity Commission with the authorily to make
and enfoice rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
index to Statutes: Public Ulility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.71. Filing of Pleadings and Other Ma-
terials.

(a) File With the Commission Fil-
ing Clerk. All pleadings, rate filing pack-
ages, written testimony, and any other
document required to be filed with the com-
mission shall be filed with the commission
filing clerk, and shall state the control num-
ber on the heading, if known,

(b) Number of Documents to be
Filed. Unless otherwise provided by this
chapter or ordered by the presiding officer,
the number of documents to be filed are as
follows:

(1) Exceptions, replies, interim
appeals, requests for oral argument, and
other documents addressed to the commis-
sioners: 18 copies;

(2) testimony and briefs; 10
copies;

(3) rate filing package: 16 cop-
ie;;
(4) applications for certificates

of convenience and necessity and notice of
intent petitions: four copies;

(5) discovery requests and re-
sponses: five copies; and

(6) other pleadings and docu-
ments: eight copies.

(c) Receipt by the Commission.
Pleadings and any other documents shall be
deemed filed when the propcr number of
legible copies is presented to the commis-
sion filing clerk for filing, The commission
filing clerk shall be required to accept
pleadings and documents if the person seek-

ing to make a flling is In the offlce of the
commisslon flling clerk with the required
numbor of coples by the time the pleading
or document is required to be filed.

{d) No Filing Fee. No filing fes is
required to file any pleading or other docu-
ment with the commission,

(¢) Office Hours of the Commis-
slon Filing Clerk. For the purposs of filing
pleadings and other documents, including
proposals for decision, the office hours of
the commission filing clerk are from 8:00
a.m. to 5:00 p.m., Monday-Friday, on work-
ing days.

(f) Filing a Copy or Facsimile Copy
in Lieu of an Original. Subject to tho re-
quirements of subsection (c) of this section,
a copy of an original document or pleading,
including a copy that has been transmitted
through a telecopier, may be filed, so long
as the party or the attorney filing such copy
maintains the original for inspection by the
commission or any party to the proceeding.

(g) Filing Deadline. All documents
shall be filed by 3:00 p.m. on the date due,
unless otherwise ordered by the presiding
cfficer.

(h) Filing Deadlines for Documents
Addressed to Commissioners.

(1) Except as provided in para-
graph (2) of this subsection, all documents
addressed to the commissioners relating to
any proceeding that has been placed on the
agenda of & final order meeting shall be
filed with the commission filing clerk no
later five days prior to the final order meet-
ing at which the proceeding will be consid-
ered provided that no party is prejudiced by
the timing of the filing of the documents.
Documents that are not filed before the
deadline and do not meet one of the excep-
tions in paragraph (2) of this subsection,
will be considered untimely filed,

(2) The deadline established in

paragraph (1) of this subsection does not
apply if:

(A) The documents have
been specifically requested by one of the
commigsioners;

(B) The parties are negotiat-
ing and such negotiation requires the late
filing of documents; or

(C) Good cause for the late

' filing exists. Good cause must clearly ap-

pear from specific facts shown by written
pleading that compliance with the deadline
was not reasonably possible and that failure
to meet the deadline was not the result of
the negligence of the party. The finding of
good cause lies within the discretion of the
commission.
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(3) Documents filed under para-
graph (2) of this subsection shall be served
on all parties by hand delivery, facsimile
transmission, or by overnight courier deliv-
ery.

§22.72. Formal Requisites of Pleadings to
Be Filed With the Commission.

(a) Requirements of Form.

(1) Unless otherwise authorized
or required by the presiding officer, filings
shall be typewritten or printed on paper
measuring approximately 8 12 by 11
inches; shall include the style and number
of the docket or project in which they are
submitted, if available; shall identify by
heading the nature of the pleading submit-
ted and the name of the party submitting the
same; and shall be signed by the party, or
the party’s authorized representative.

(2) Any log, graph, map, draw-
ing, or chart submitted as part of a filing
will be accepted on paper larger than pro-
vided in paragraph (1) of this section, if it
cannot be provided legibly on letter-size
paper.

(b) Format. Any filing with the
commission must:

(1) have double-spaced print
with left margins not less than one inch
wide, except that any letter, tariff filing, rate
filing, or proposed findings of fact and con-
clusions of law may be single-spaced;

(2) indent and single-space any
quotation which exceeds 50 words;

(3) be bound or stapled at the
left side only, if the filing exceeds one
page; and

(4) be printed in not less than
10-point type.

(c) Citation Form. Any filing with
the commission should comply with the
rules of citation, set forth in the most cur-
rent edition of the Texas Rules of Form
published by the University of Texas Law
Review Association (for Texas authorities)
and the most current edition of A Uniform
System of Citation, published by The Har-
vard Law Review Association (for all other
authorities). Neither Rule 1.1 of the Uni-
form System nor the comparable portion of
the Texas Rules of Form shall be applicable
in proceedings.

(d) Signature. Every pleading shall
be signed by the party or the party’s aatho-
rized representative, and shall include the
party’s address, telephone number, and, if
available, telecopier number. If the person
signing the pleading is an attorney licensed
in Texas, the attorney’s State bar number
shall be provided.

(e) Page Limits. In major rate pro-
ceedings, proceedings initiated pursuant to

PURA §2.211 or §3.210, fuel reconcilia-
tions, petitions to declare a market subject
to significant competition, and applications
for licensing of new generating plant, ex-
cept for testimony and rate filing packages,
no pleading shall exceed 100 pages in
length, including attachments. In all other
dockets, no pleading shall exceed 50 pages
in length, including attachments. The page
limitation shall not apply to courtesy copies
of legal authorities cited in the pleading. A
presiding officer may establish a larger or
smaller page limit. In establishing larger or
smaller page limits, the presiding officer
shall consider such factors as which party
has the burden of proof and the extent of
opposition to a party’s position that would
need to be addressed in the pleading.

(f) Transmittal Letters. Transmittal
letters may be attached to pleadings or any
other document filed with the commission.
If transmittal letters are submitted, they
shall be considered part of the record.

§22.73. General Requirements for Applica-
tions. In addition to the requirements of
form specified in §22.72 of this title (relat-
ing to Formal Requisites of Pleadings To
Be Filed with the Commission), all applica-
tions shall contain the following, unless oth-
erwise required by statute or commission
rule:

(1) a statement of the jurisdic-
tion of the commission over the parties and
subject matter;

(2) a list of all the known
parties, classes of customers, and territories,
if applicable, which would be affected if the
requested relief were granted:

(3) the name and address of
each party against whom specific relief is
sought;

(4) a concise statement of the
facts relied upon by the pleading party;

(5) a concise statement of the
specific relief. action, or order desired by
the pleading party.

(6) any other matter required by
statute or rule; and

(7) a certificate of service.

§22.75. Examination and Correction of
Pleadings.

(a) Construction of Pleadings. All
pleadings shall be construed so as to do
substantial justice.

(b) Procedural Sufficiency of
Pleadings. Any pleading that does not corn-
ply in all material respects with this chapter,
shall nevertheless be conditionally accepted
for filing. Upon notification by the presid-
ing officer of a deficiency in pleadings, the
pleading party shall correct or complete the

pleading in accordance with the notifica-
tion. If the pleading party fails to correct the
deficiency, the pleading may be stricken
from the record.

(c) Notice of Material Deficiencies
in Rate Change Applications. This subsec-
tion applies to applications for rate changcs
filed pursuant to PURA, §2.212 or §3.211.

(1) Motions to find a rate
change application materially deficient shall
be filed no later than 21 days after an
application is filed. Such motions shall
specify the nature of the deficiency and the
relevant portions of the application, and cite
the particular requirement with which the
application is alleged not to comply. The
applicant’s response to a motion to find a
rate change application materially deficient
shall be filed no later than five working
days after such motion is received.

(2) If within 35 days after filing
of a rate change application, the presiding
officer has not issued a written order con-
cluding that material deficiencies exist in
the application, the application shall be
deemed sufficient.

(3) If the presiding officer deter-
mines that material deficiencies exist in an
application, the presiding officer shall issue
a written order within 35 days of the filing
of the application specifying a time within
which the applicant shall amend its applica-
tion and correct the deficiency. The effec-
tive date of the proposed change will be 35
days after the filing of a sufficient applica-
tion. The statutory deadlines shall be calcu-
lated based on the date of filing the
sufficient application.

(d) Notice of Material Deficiencies
in Applications for Certificates of Conve-
nience and Necessity for Transmission
Lines. This subsection applies to applica-
tions for certificates of convenience and
necessity for transmission lines.

(1) Motions to find an applica-
tion for certificate of convenience and ne-
cessity for transmission line materially
deficient shall be filed no later than 60 days
after an application is filed. Such motions
shall specify the nature of the deficiency
and the relevant portions of the application,
and cite the particular requirement with
which the application is alleged not to com-
ply. The applicant’s response to a motion to
find an application for certificate of conve-
nience and necessity for transmission line
materially deficient shall be filed no later
than 15 days after such motion is received.

(2) If, within 90 days after filing
of an application for certificate of conve-
nience and necessity for transmission line,
the presiding officer has not issued a written
order concluding that material deficiencies
exist in the application, the application shall
be deemed sufficient.
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(3) If the presiding officer deter-
mines that material deficiencies exist in an
application, the presiding officer shall issue
a written order within 90 days of the filing
of the application specifying a time within
which the applicant shall amend its applica-
tion and correct the deficiency. Any statu-
tory deadlines shall be calculated based on
the date of filing the sufficient application.

(e) Additiona! Requirements. Addi-
tional requirements as set forth in §22.76 of
this title (relating to Amended Pleadings)
apply.

§22.78. Responsive Pleadings and Emer-
gency Action.

(a) General Rule. Unless otherwise
specified by statute, by this chapter, or by
order of the presiding officer, a responsive
pleading, if made, shall be filed by a party
within five working days after receipt of the
pleading to which the response is made.
Responsive pleadings shall state the date of
receipt of the pleading to which response is
made.

(b) Responses to Complaints. Un-
less otherwise specified by statute, by this
chapter, or by order of the presiding officer,
responsive pleadings to complaints filed to
initiate a proceeding need not be filed by
the respondent. This subsection does not

URA, §2.211 or §3.210.

Iapply to complaints filed pursuant to

(c) Emergency Action, Unless oth-
erwise precluded by law or this chapter, the
presiding officer may take action on a
pleading before the deadline for filing re-
sponsive pleadings when necessary to pre-
vent or mitigate imminent harm or injury to
persons or to real or personal property. Ac-
tion taken pursuant to this subsection is
subject to modification based on a timely
responsive pleading.

(d) Section 2.211 or §3.210 Investi-
gations or Complairts. In a complaint pro-
ceeding filed pursuant to PURA, §2.211 or
§3.210, the presiding officer shall determine
the scope of the response that the utility
shall be required to file, up to and including
the filing of a full rate filing package. The
presiding officer shall also set an appropri-
ate deadline for the utility’s response. In no
event shall the deadline for filing a response
be less than 120 days if a full rate filing
package is required, or less than 30 days if
a full rate filing package is not required.

§22.80. Commission Prescribed
Forms. The commission may require that
certain reports and applications be submit-
ted on standard forms. The commission fil-
ing clerk shall maintain a complete index to
and set of all commission forms. All plead-
ings that are the subject of an official form
shall contain all matters designated in the

official form and shall conform substan-
tially to the official form. Prior to the im-
plementation of any new form or significant
change to an existing form, the change or
new form shall be referenced in the "In
Addition” section of the Texas Register for
public comment. For good cause, new
forms or significant changes to existing
forms may be implemented on an interim
basis without publication for a period not to
exceed 180 days.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-8510508 Paula Muelier

Secretary of the
Commission

Public Utility Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100

L 4 ¢

Subchapter F. Parties
e 16 TAC §22.103, §22.104

The amendments are adopted under the Pub-
lic Utility Regulatery Act of 1995, §1.101,
Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Util-
ity Commission with the authority to make
and enforce rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.103. Standing to Intervene.

(a) General Counsel. The general
counsel shall have standing in all proceed-
ings before the commission, and need not
file a motion to intervene.

(b) Standing to Intervene. Persons
desiring to intervene must file a motion to
intervene and be recognized as a party un-
der §22.104 of this title (relating to Motions
to Intervene) in order to participate as a
party in a proceeding. Any association or
organized group must include in its motion
to intervene & list of the members of the
association or group that are persons other
than individuals that will be represented by
the association or organized group in the
proceedings. The group or association shall
supplement the list of members represented
in the motion at any time a member is
added or deleted from the list of members
represented. A person has standing to inter-
vene if that person:

(1) has a right to participate
which is expressly conferred by statute,
commission rule or order or other law; or

(2) has or represents persons
with a justiciable interest which may be
adversely affected by the outcome of the
proceeding.

§22.104. Motions to Intervene.

(a) Necessity for Filing Motion to
Intervene. Applicants, complainants, and re-
spondents, as defined in §22.2 of this title
(relating to Definitions), are necessary
parties to proceedings which they have initi-
ated or which have been initiated against
them, and need not file motions to intervene
in order to participate as parties in such
proceedings.

(b) Time for Filing Motion. Mo-
tions to intervene shall be filed within 45
days from the date an application is filed
with the commission, unless otherwise pro-
vided hy statute, commission rule, or order
of the presiding officer. The deadline for
filing a motion to intervene in a licensing or
notice of intent proceeding shall be 70 days
after the application is filed. The motion
shall be served upon all partizs to the pro-
ceeding and upon all persons that have
pending motions to intervene.

(c) Rights of Persons With Pending
Motions to Intervene. Persons who have
filed motions to intervene shall have all the
rights and obligations of a party pending the
presiding officer’s ruling on the motion to
intervene.

(d) Late Intervention.

(1) A motion to intervene that
was not timely filed may be granted. In
acting on a late filed motion to intervene,
the presiding officer shall consider:

(A) any objections that are
filed;

(B) whether the movant had
good cause for failing to file the motion
within the time prescribed;

(C) whether any prejudice to,
or additional burdens upon, the existing
parties might result from permitting the late
intervention;

(D) whether any disruption
of the proceeding might result from permit-
ting late intervention; and

(E) whether the public inter-
est is likely to be served by allowing the
intervention.

(2) The presiding officer may
impose limitations on the participation of an
intervenor to avoid delay and prejudice to
the other parties.
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(3) Except as otherwise ordered,
an intervenor shall accept the procedural
schedule and the record of the proceeding
as it existed at the time of filing the motion
to ntervene.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-8510509 Paula Mueller

Secretary of the
Commission

Public Utitity Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100

L4 ¢ ¢

Subchapter G. Prehearing Pro-
ceedings
e 16 TAC §§22.123, 22.125, 22.126

The amendments are adopted under the Pub-
lic Utility Regulatory Act of 1995, §1.101,
Genate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Fublic Util-
ity Commission with the authority to make
and enforce rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bili 319, 74th Legislature,
Regular Session 1995

§22.123. Appeal of an Interim Order.

(a) Availability of Appeal. Appeals
are available for any order of the presiding
officer that immediately prejudices a sub-
stantial or material right of a party, or mate-
rially affects the course of the hearing, other
than evidentiary rulings. Interim orders
shall not be subject to exceptions or appli-
cation for rehearing prior to issuance of a
proposal for decision.

(b) Procedure for Appeal. If the
presiding officer intends to reduce an oral
ruling to a written order, the presiding offi-
cer shall so indicate on the record at the
time of the oral ruling and shall promptly
issue the written order. Any appeal to the
commission from an interim order shall be
filed within ten days of the issuance of the
written order or the appealable oral ruling.
The appeal shall be served on all parfies by
hand delivery, facsimile transmission, or by
overnight courier delivery.

(c) Contents. An appeal shall spec-
ify the reasons why the interim order is
unjustified or improper.

(d) Responses. Any response to an
appeal shall be filed within five working
days of the filing of the appeal.

|
/

(e) Motion for Stay. Pending a rul-
ing by the commissioners, the presiding of-
ficer may, upon motion, grant a stay of the
interim order. A motion for a stay shall
specify the basis for a stay. Good cause
shall be shown for granting a stay. The
mere filing of an appeal shall not stay the
interim order or the procedural schedule.

() Agenda Ballot. Upon filing of
an appeal, the secretary shall send separate
ballots to each commissioner to determine
whether they will consider the appeal at an
open meeting. The presiding officer shall
notify the parties by telephone and letter
that a majority of the commission by indi-
vidual ballot has added the appeal to a final
order meeting agenda.

(g) Denial, If after ten days of the
filing of an appeal, the commissioners have
not, by agenda ballot, placed the appeal on
the agenda of an open meeting, the appeal
is deemed denied. The commissioners shall
rule on the interim order within 20 days of
the filing of the appeal. If the commission-
ers do not rule on the appeal within 20 days
of its filing, or extend the time for ruling,
the interim order is deemed approved and
any granted stay is lifted.

(h) Reconsideration. The presiding
officer may treat an appeal as a motion for
reconsideration and may withdraw or mod-
ify the order under appeal prior to a com-
mission decision on the appeal.

§22.125. Interim Relief.

(8) Availability. Interim relief is not
available for tariff filings unless the tariff
filing has been docketed.

(b) Requests for Interim Relief. A
request for interim relief shall be filed no
later than 30 days before the interim relief
is proposed to take effect, unless all parties
agree to a later filing date.

(c) Consideration of Request for In-
terim Relief. Interim relief may be granted
based on the agreement of all parties. The
presiding officer may, after notice and op-
portunity for hearing, grant a contesied re-
quest for interim relief only on a showing of
good cause. In determining whether good
cause exists, the presiding officer shall take
into account:

(1) The utility’s ability to antici-
pate the need for and obtain final approval
of relief prior to the time relief is reason-
ably needed;

(2) other remedies available un-
der law;

(3) changed circumstances;

(4) the effect of granting the re-
quest on the parties and the public interest;

(5) whether interim relief is nec-
essary to effect uniform system-wide rates;
and

(6) any other relevant factors as
determined by the presiding officer.

(d) Standard and Burden of Proof.
Pursuant to PURA §2.204 or §3.204, in any
proceeding involving a proposed interim
change in rates, the burden of proof to show
that the change proposed by the utility or
existing rate is just and reasonable shall be
on the utility.

(e) Refunds and Surcharges. In-
terim rates shall be subject to refund or
surcharge to the extent the rates ultimately
established differ from the interim rates.

§22.126. Bonded Rates. During the pen-
dency of its rate proceeding, a utility seek-
ing to implement rates under bond pursuant
to PURA, §2.212(e) or §3.211(e) shall file
an original and ten copies of its application
for approval of bond at least two weeks
prior to the date the bonded rates are to be
effective. The application shall conform to
the requirements of Subchapter E, of this
chapter (relating to Pleadings). The bond
shall be in an amount equal to or greater
than one-sixth of the annual difference be-
tween the utility’s curmrent rates and the
bonded rates. The bond must be approved
by the secretary as to sufficiency based on
the commission staff’s review of the utili-
ty’s application. Any decision by the secre-
tary either approving or disapproving a
bond is appealable to the commission
pursuant to §22.123 of this title (relating to
Appeal of an Interim Order).

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-9510510 Paula Mueller
Sccretary of the
Commission
Public Utility Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100

L4 ¢ ¢
e 16 TAC §22.127

The new section is adopted under the Public
Utility Regulatory Act of 1995, §1.101, Senate
Bill 319, 74th Legislature, Regular Session
1995, which provides the Public Utility Com-
mission with the authority to make and en-
force rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Ulility Regulatory
Act of 1985, Senate Bill 319, 74th Legislature,
Regular Session 1995. '
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§22.127. Certification of an Issue to the

Commission.
(a) Certification. The presiding of-

ficer may certify to the commission an issue
that involves an ultimate finding of compli-
ance with or satisfaction of a statutory stan-
dard the determination of which is
committed to the discretion or judgment of
the commission by law.

(b) Issues Eligible for Certification.
The following types of issues are appropri-
ate for certification:

(1) the commission’s interpreta-
tion of its rules and applicabie statutes;

(2) which rules or statutes are
applicable to a proceeding; and

(3) whether commission policy
should be established or clarified as to a
substantive or procedural issue of signifi-
cance to the proceeding.

(c) Procedure for Certification. The
presiding officer shall submit the certified
issue to the secretary. The secretary shall
place the certified issue on the commis-
sion’s agenda to be considered at the earli-
est time practicable that is not earlier than
twenty days after its submission. Parties
may file briefs on the certified issue within
thirteen days of .its submission. The presid-

ing officer may abate the proceeding while
0 certified issue is pending.

(d) Commission Action. The com-
mission shall issue a written decision on the
certified issue within thirty days of its sub-
mission. A commission decision on a certi-
fied issue is not subject to motion for
rehearing.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-8510511 Paula Mueller

Sacretary of the
Commission

Public Utility Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995
For further information, please call: (512)
458-0100

L4 L4 L4

Subchapter H. Discovery Pro-
cedures
e 16 TAC §22.144, §22.145

The amendments are adopted under the Pub-
lic Utility Regulatory Act of 1995, §1.101,
Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Util-
ity Commission with the authority to make
and enforce rules reasonably required in the

exercise of ils powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.144. Requests for Information and Re-
quests for Admission of Facts.

(a) Availability. At any time after
an application is filed, and subject to the
provisions of §22.141 of this title (relating
to Forms and Scope of Discovery), any
party may serve upon any other party writ-
ten requests for information and requests for
admission of fact.

(b) Making Requests for Informa-
tion.

(1) Contents. A request under
this section shal! identify with reasonable
particularity the information, documents or
material sought. A request seeking inspec-
tion of documents or property shall describe
with reasonable particularity the documents
to be produced or the property to which
access is requested, and shall set forth the
items to be inspected by individual item or
by category.

(2) Service. A copy of each re-
quest for information shall be served upon
all parties to the proceeding. Requests for
information may be served by facsimile
transmittal only by agreement of the party
from whom discovery is sought or if autho-
rized by the presiding officer. Requests for
information that are received after 3:00 p.m.
shall be deemed to have been received the
following business day. Responses to re-
quests for information shall be served on
the requesting party and any party that has
requested, in writing, to be served.

(c) Responding to Requests for In-
formation.

(1) Time for Response. The
party upon whom a request is served shall
serve a full written response to the request
within 20 days after receipt of the request.
The presiding officer, on motion and for
good cause shown, may extend or shorten
the time for providing responses.

(2) Requirements of Response.

(A) Each response to discov-
ery under this subsection shall identify the
preparer or person under whose direct su-
pervision the response was prepared, and
the sponsoring witness, if any.

(B) Each request for infor-
mation shall be answered separately. Re-
sponses to requests for information shall be
preceded by the request to which the answer

pertains.

(C) Responses to requests for
production of documents, property. or other

items, shall state, for each item or categery
of items for which an objection has not
been raised, that inspection or other re-
quested action will be permitted at a mutu-
ally convenient time at the location where
the documents, property, or other items are
maintained. If compliance with the request
is impossible, a written response shall be
filed stating the reasons for the unavailabil-
ity of the information.

(D) Where the response to a
request for information may be derived or
ascertained from local public records, the
responding party shall not be obligated to
produce the documents for the requesting
party. It shall be sufficient answer to iden-
tify with particularity the public records that
contain the requested information.

(E) Where a request may be
answered by production of or reference to
information that currently exists in the form
of a document, computer record, or other
existing tangible thing that is voluminous,
as defined in subsection (h) of this section,
it is a sufficient answer to the request to
specify the records from which the answer
may be derived or ascertained and to afford
a reasonable opportunity to the requesting
party to examine, to audit or to inspect such
records and to allow the requesting party to
make copies, compilations, abstracts or
summaries from such records. The specifi-
cation of records provided shall include suf-
ficient detail to permit the requesting party
to locate and to identify, as readily as can
the responding party, the records from
which the answers may be ascertained.

(F) Responses to requests for
information shall be filed under oath, unless
the responding party stipulates in writing
that responses to requests for information
can be treated by all parties as if the an-
swers were filed under oath.

(d) Objections to Requests for In-
formation. Parties shall negotiate diligently
and in good faith concerning any discovery
dispute prior to filing an objection. The
objections shall include a statement that
negotiations were conducted diligently and
in good faith. If negotiation fails, objections
to requests for information, if any, shall be
filed within ten calendar days of receipt of
the request for information. The objections
shall state the date the request for informa-
tion was received.

(1) The objections shall be a
separate pleading and entitled "Objections
of (name of objecting party) to (style of RFI
objected to)." The request for information to
which an objection is being filed shall be
stated and the specific grounds for the
objection shall be separately listed for each
question. If an objection pertains only to a

. ADOPTED RULES August 25, 1995 20 TexReg 6643



part of a question, that part shall be clearly
identified. All arguments upon which the
objecting party relies shall be presented in
full in the objection.

(2) If the objection is founded
upon a claim of privilege or exemption
under Rule 166(b)(3) of the Texas Rules of
Civil Procedure, the objecting party shall
file within two working days of the filing of
the objections, an index that lists, for each
document: the date and title of the docu-
ment; the preparer or custodian of the infor-
mation; to whom the document was sent
and from whom it was received; and the
privilege(s) or exemption(s) that is claimed.
A full and complete explanation of the
claimed privilege or exemption shall be pro-
vided. The index shall be sufficiently de-
tailed to enable the presiding officer to
identify the documents from the list pro-
vided. The index and explanations shall be
public documents and shall be served on all
parties who are entitled to receive copies of
responses to requests for information under
subsection (b)(2) of this section. If a docu-
ment is to be provided pursuant to the terms
of a protective order, the responding party
need not comply with the procedures of this
paragraph,

(3) A party raising objections on
the grounds of relevance as well as grounds
of privilege or exemption is not required to
file an index to the privileged or exempt
documents at the time the objections are
filed. A party may instead include an
objection to the filing of the index. The
objections shall show good cause for post-
ponement of the filing of the index. An
index to the privileged or exempt docu-
ments shall be due within five working days
of receipt of an order denying the relevance
objection or overruling the objection to the
filing of an index.

(4) The requirement to respond
to those requests, or portions thereof, to
which objection is made shall be postponed
until the objections are ruled upon and for
such additional time thereafter as the presid-
ing officer may direct.

(5) In the interests of narrowing
discovery disputes, the responding party
may agree to provide certain information
sought by a request while objecting to the
provision of other information sought by the
request.

(e) Motions to Compel. The party
seeking discovery shall file a motion to
compel no later than five working days after
the objection is received. Absence of a mo-
tion to compel will be construed as an
indication that the parties have resolved
their dispute. The presiding officer may rule
on the motion to compel based on written
pleadings without allowing additional argu-
ment.

(f) Responses to Motions to Com-
pel. Responses to a motion to compel shall

be filed within five working days after re-
ceipt of the motion, and shall include all
factual and legal arguments the respondent
wants to present regarding the motion.

(g) In Camera Inspection. If an
objection is founded on a claim of privilege
or an exemption under Rule 166(b)(3) of
the Texas Rules of Civil Procedure, the
burden is on the objecting party to request
an in camera inspection and to provide the
documents for review. Any request shail be
filed within three working days of the re-
ceipt of the motion to compel. The request
shall contain the factual and legal basis to
support the claimed exemption or privilege.
The objecting party shall review the docu-
ments and note with specificity any portions
to which the claimed privilege or exemption
claim does not apply. The objecting party
shall provide the documents to the presiding
officer, under seal, no later than one work-
ing day after it requests an in camera in-
spection. Documents submitted for in
camera review shall not be filed with the
commission filing clerk. Documents sub-
mitted for in camera review shall be submit-
ted to the presiding officer and enclosed in
a sealed and labeled container accompanied
by an explanatory cover letter. The cover
letter shall identify the control number and
style of the proceeding and explain the na-
ture of the sealed materials. The container
shall identify the control number, style of
the case, name of the submitting party, and
be marked "IN CAMERA REVIEW" in
bold print at least one inch in size. Each
page for which a privilege is asserted shall
be marked "privileged."

(h) Production of Voluminous Ma-
terial. The following procedures shall apply
to production of voluminous materials:

(1) Responses to particular
questions that consist of less than 100 pages
are not voluminous and shall be provided in
full.

(2) Subject to paragraph (3) of
this subsection, the responding party shall
make available all voluminous information
provided in response to a request for infor-
mation at a designated location in Austin,

(3) A party will be released
from its obligation to make available the
requested voluminous data at a designated
location in Austin, only if the volume of the
data exceeds eight linear feet of documents.
In that event, the party shall make the infor-
mation available where the documents are
located.

(4) The party providing the vo-
luminous material shall organize the re-
sponses and material to enable parties to
efficiently review the documents, including
labeling of material by request for informa-
tion number and subparts.

(i) Duty to Supplement. A respond-
ing party is under a continuing duty to

supplement its discovery responses if that
party acquires information upon the basis of
which the party knows or should know that
the response was incorrect or incomplete
when made, or though correct or complete
when made, is materially incorrect or in-
complete. The responding party shall amend
its prior response within five working days
of acquiring the information.

(3 Requests for Admission of
Facts. Requests for admission of facts shall
be made in accordance with Rule 169 of the
Texas Rules of Civil Procedure.

§22.145. Subpoenas.

(a) Issuance. Pursuant to APA,
§2001.089, the presiding officer may issue
a subpoena for the attendance of a witness
or for the production of books, records,
papers, or other objects. Motions for sub-
poenas to compel the production of books,
records, papers, or other objects shall de-
scribe with reasonable particularity the ob-
jects desired and the material and relevant
facts sought to be proved by them.

(b) Service and Return. A subpoena
may be addressed to the sheriff or any
constable, who may serve the subpoena in
any manner authorized by the Texas Rules
of Civil Procedure; and service thereof may
be accepted by any witness by a written
memorandum, signed by such witness, at-
tached to the subpoena, or by any other
method authorized by the Texas Rules of
Civil Procedure.

(c) Fees. Subpoenas shall be issued
by the presiding officer only after sums
have been deposited to ensure payment of
expense fees incident to the subpoenas.
Payment of any such fees or expenses shall
be made in the manner prescribed in APA,
§2001.089 and §2001.103.

(d) Motions to Quash. Motions to
quash subpoenas. shall be filed at least three
working days before the date the witness is
ordered to appear or the documents or other
objects are ordered to be produced, unless
the party ordered to respond to the sub-
poena shows that it was justifiably unable to
file objections at that time.

This agency hereby certifies that.the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-8510512 Paula Mueller
Secretary of the
Commission
Public Utility Cornmission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100

¢ ¢ ¢
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Subchapter 1. Sanctions
e 16 TAC §22.161

The amendment is adopted under the Public
Utility Regulatory Act of 1995, §1.101, Senate
Bill 319, 74th Legislature, Regular Session
1995, which provides the Public Utility Com-
mission with the authority to make and en-
force rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.161. Sanctions.

(a) Enforcement of Subpoenas or
Commissions for Depositions. If a person
fails to comply with the subpoena or com-
mission for deposition issued by the presid-
ing officer, the commission or the party
requesting the subpoena or commission for
deposition may seek enforcement pursuant
to APA.

(b) Causes for Imposition of Sanc-
tions. An administrative law judge, on the
administrative law judge’s own motion or
on the motion of a party, after notice and an
opportunity for a hearing, may impose ap-
propriate sanctions against a party or its
representative for:

(1) filing a motion or pleading
that was brought in bad faith, for the pur-
pose of harassment, or for any other im-
proper purpose, such as to cause
unnecessary delay or needless increase in
the cost of the proceeding:

(2) abusing the discovery pro-
cess in seeking, making or resisting discov-
ery,

(3) failing to obey an order of
an administrative law judge or the commis-
sion.

(c) Types of Sanctions. A sanction
imposed under subsection (b) of this section
may include, as appropriate and justified,
issuance of an order:

(1) disallowing further discov-
ery of any kind or a particular kind by the
disobedient party;

(2) charging all or any part of
the exponses of discovery against the of-
fending party or its representative;

(3) holding that designated facts
be deemed admitted for purposes of the
proceeding;

(4) refusing to allow the offend-
ing party to support or oppose a designated
claim or defense or prohibiting the party
from introducing designated matters in evi-

dence;

(5) disallowing in whole or in
part requests for relief by the offending
party and excluding evidence in support of
such requests;

(6) punishing the offending
party or its representative for contempt to
the same extent as a district court;

(7) requiring the offending party
or its representative to pay, at the time
ordered by the administrative law judge. the
reasonable expenses, including attorney's
fees, incurred by other parties because of
the sanctionable behavior; and

(8) striking pleadings or testi-
mony, or both, in whole or in part, or
staying further proceedings until the order is
obeyed.

(d) Imposition of Sanctions by the
Commission. In addition to the sanctions
listed in subsection (c) of this section that
may be imposed by an administrative law
judge, except for subsection (c)(6). any
other presiding officer including the com-
mission, after notice and opportunity for
hearing, may impose sanctions including:

(1) disallow the disobedient par-
ty's rights to participate in the proceeding;

(2) dismiss the application with
or without prejudice;

(3) institute civil action; or

(4) impose any other sanction
available to the commission by law.

(e) Procedure. A motion for sanc-

tions may be filed at any time during the
proceeding or may be initiated sua sponte
by the presiding officer. A motion to com-
pel discovery is not a prerequisite to the
filing of a motion for sanctions. A motion
should contain all factual allegations neces-
sary to apprise the parties and the presiding
officer of the conduct at issue, should re-
quest specific relief, and shall be verified by
affidavit. A motion shall be served on all
parties. Upon receipt of the motion, a hear-
ing shall be held on the motion. Any order
regarding sanctions issued by a presiding
officer shall be appealable pursuant to
§22.123 of this title (relating to Appeal of
an Interim Order). Any sanction imposed by
the presiding officer shall be automatically
stayed to allow the party to appeal the
imposition of the sanction to the commis-
sion.
This agency hereby certifies that the rule as
adopied has been reviewed by lagal counse!
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-8510513 Paula Musller
Secretary of the
Commission
Public Utility Commission
of Texes

Effective date: September 8, 1995
Proposal publication date: July 18, 1995

For {urther information, please call: (512)
458-0100

¢ ¢ ¢

Subchapter J. Summary Pro-
ceedings
* 16 TAC §22.181

The amendment is adopled under the Public
Utility Regulatory Act of 1995, §1.101, Senate
Bill 319, 74th Legislalure, Regular Session
1995, which provides the Public Utility Com-
mission with the authority to make and en-
force rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.181. Dismissal of a Proceeding.
(a) Motions for Dismissal.

(1) Upon the motion of the pre-
siding officer or the motion of any party,
the presiding officer may recommend that
the commission dismiss, with or without
prejudice, any proceeding without an evi-
dentiary hearing, for any of the following
reasons:

(A) lack of jurisdiction;

(B) moot questions or obso-
lete petitions;

(C) res judicata;

(D) collateral estoppel;

(E) unnecessary duplication
of proceedings;

(F) failure to prosecute;

(G) failure to state a claim
for which relief can be granted; or

(H) other good cause shown.

(2) The party that initiated the
proceeding shall have 20 days from the date
of receipt to respond to a motion to dismiss.
If a hearing on the motion to dismiss is
held, that hearing shall be confined to the
issues raised by the motion to dismiss.

(3) If the presiding officer deter-
mines that the proceeding should be dis-
missed, the presiding officer shall prepare a
Proposal for Decision to that effect and, if
requested, shall set an expedited schedule
for exceptions and replies. The commission
shall consider the Proposal for Decision as
soon as is practicable.

(b) Withdrawal of Apphcation. A
party that initiated a proceeding may with-
draw its application, petition, or complaint,
without prejudice to refiling of same, at any
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time before that party has presented its di-
rect case. After the presentation of its direct
case, but prior to the signing of a final order
thereon by the commission, a party may
withdraw its application, petition, or com-
plaint, without prejudice to refiling of same,
only upon a finding of good cnuse by the
presiding officer. If an application is autho-
rized to be withdrawn, the presiding officer
shall lssue an order of dismissal without
prejudice.

This agency hereby cerifies that the rule as
adopted has been reviewad by legal counsal
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-8510514 Pauia Mueller

Secretary of the
Commission

Public Utllity Commisaion
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100

¢ ¢ ¢

Subchapter K. Hearings
e 16 TAC §§22.202, §22.204

The amendments are adopted under the Pub-
lic Utility Regulatory Act of 1995, §1.101,
Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Util-
ity Commission with the authority to make
and enforce rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utilty Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995,

§22.202. Presiding Officer.

(a) Presiding Officer to Conduct
Hearings. Hearings in contested cases shall
be conducted by one or more presiding
officers. The presiding officer has the deci-
sion making authority set out in the com-
mission rules, Government Code, APA, and
PURA.

(b) Commission May Preside Over
Any Hearing. The commission has the au-
thority to conduct any prehearing confer-
ence and hearing on any proceeding. The
commission may conduct the entire hearing,
or it may preside over a hearing in progress,
in which case the commissioners shall read
the record established to that date.
Rulemaking hearings may be conducted by
the commission or its designee.

(c) Authority of Presiding Officer.
The presiding officer has broad discretion in
conducting the course, conduct, and scope
of the hearing. The presiding officer’s au-
thority includes, but is not limited to, the
power to administer oaths and affirmations;

call and examine witnesses; receive evi-
dence and testimony; rule upon the admissi-
bllity of evidence and amendments to
pleadings; issue subpoenas; issue discovery,
procedural, and scheduling orders; impose
sanctions;, compel the attendance of
witnesses and the production of documents;
authorize the taking of depositions; re-open
the record, prior to the lssuance of a pro-
posal for decision, for additional evidence
where it is necessary to make the record
correct, accurate, and complete; make pro-
posed findings of fact and conclusions of
law; make proposed orders; issue interim
orders; recess any hearing from time-to-
time; abate a proceeding, and teke any other
astion not prohibited by law or by commis-
sion rule which is necessary for an efficient
and fair hearing.

(d) Conduct of Hearing. The pre-
siding officer shall rule expeditiously on all
motions and objections made at the hearing.
The presiding officer shall conduct the hear-
ing in such a manner to secure fairness in
administration, eliminate unjustifiable de-
lay, and promote the development of the
record consistent with the applicable laws.
The presiding officer shall endeavor to limit
the presentation of evidence that creates an
unfair prejudice, confuses the issues, or
causes undue delay or needless presentation
of cumulative evidence, and may:

(1) set reasonable times for a
party to present evidence, including oral
testimony of its own witnesses and cross-
examination of other party's witnesses;

(2) establish the order in which
parties will present evidence and conduct
cross-examination;

(3) limit the number of
witnesses to avoid cumulative or repetitious
testimony;

(4) limit the time allowed for
cross-examination; and

(5) order the presentation of cu-
mulative evidence discontinued.

(e) Replacement. If at any time an
administrative law judge is unable to con-
tinue presiding over a case, SOAH may
appoint a substitute administrative law
judge who shall perform any function re-
maining to be performed without the neces-
sity of repeating any previous proceedings.
The substitute administrative law judge
shall read the record of the proceedings that
occurred prior to his or her appointment
before issuing a Proposal for Decision or
recommended findings of fact and conclu-
sions of law.

§22.204. Transcript and Record.

(a) Preparation of Transcript. When
requested by any party to a proceeding, a
stenographic record of all proceedings be-

fore a presiding officer in any prehearing
conference or hearing, including all evi-
dence and argument, shall be made by an
official reporter appointed by the commls-
glon, It ls the responsibility of the party
dasiring the stenographic record to arrange
for the official reporter to be present.

(b) Purchase of Coples. A party
may purchase a copy of the transcript from
the official reporter at rates set by the com-
mission,

(c) Corrections to Transcript. Pro-
posed written corrections of purported er-
rors in a transcript shall be filed and served
on each party of record, the official re-
porter, and the presiding officer within a
reasonable time after the discovery of the
error. The presiding officer may establish
time limits for proposing corrections. If no
party objects to the proposed corrections
within 12 days after filing, the presiding
officer may direct that the official reporter
correct the transcript as appropriate. In the
event that the presiding officer or a party
disagrees on suggested corrections, the pre-
siding officer may hold a posthearing con-
ference and take evidence and argument to
determine whether, and in what manner, the
record shall be changed.

(d) Filing of Transcript and Exhib-
its. The court reporter shall serve the tran-
script and exhibits in a proceeding on the
presiding officer at the time the transcript is
provided to the requesting party. The pre-
siding officer shall maintain the transcript
and exhibits until they are filed with the
commission filing clerk. If no court reporter
is requested by a party, the presiding officer
shall maintain the official record and exhib-
its until they are filed with the commission
filing clerk. The original record and exhibits
shall be filed with the commission filing
clerk promptly after issuance of a proposal
for decision.

(e) Contents of Record. The record
in a contested case comprises thoss items
specified in APA,

This agency heraby certiiies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1985.

TRD-8510515 Paula Mueller
Secretary of the
Commission
Public Utility Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995
For further information, please call: (512)
458-0100

¢ ¢ L 4
¢ 16 TAC §22.206, §22.207

The new sections are adopted under the Pub-
lic Utiiity Regulatory Act of 1995, §1.101,
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Senate Bill 319, 74lh Legislature, Regular
Session 1995, which provides the Public Util-
ity Commission with the authority to make
and enforce rules reasonably required in the
exercise of its powers and jurisdiciion, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.206. Consideration of Contested Settle-
ments. Where some of the parties have
reached a settlement of some or all of the
issues, each party in the proceeding shall
have the right to have a full hearing before
a presiding officer on issues that remain in
dispute and judicial review of issues than
remain in dispute. An issue of fact raised by
a nonsettling party cannot be waived by a
settlement or stipulation of the other parties,
and the nonsettling party may use the issue
of fact raised by that party as the basis for
judicial review.

§22.207. Referral to State Office of Admin-
istrative Hearings.  The utility division of
the State of Office of Administrative Hear-
ings shall conduct hearings related to con-
tested cases before the commission, other
than a hearing conducted by one or more
commissioners. At the time SOAH receives
jurisdiction of a proceeding, the commis-
sion shall provide to the administrative law
judge a list of issues or areas that must be
addressed. In addition, the commission may
identify and provide to the administrative
law judge at any time additional issues or
areas that must be addressed. The commis-
sion shall send a request for setting or hear-
ing, or request for assignment of
administrative law judge to SOAH in suffi-
cient time to allow resolution of the pro-
ceeding prior to the expiration of any
jurisdictional deadline. In order to give the
commission sufficient time to consider a
proposal for decision, the commission may
specify the length of time prior to the expi-
ration of a jurisdictional deadline by which
the administrative law judge shall issue a
proposal for decision.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995,

TRD-9510516 Paula Mueller

Secretary of the
Commission

Public Utllity Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100

¢ ¢ ¢

Subchapter L. Evidence and
Exhibits in Contested Cases

e 16 TAC §§22.222, 22.225, 22.226

The amendments are adopted under the Pub-
lic Utility Regulatory Act of 1995, §1.101,
Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Util-
ity Commission with the authority to make
and enforce rules reasonably required in the
exercise of its powers and junisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.222. Official Notice.

(a) Facts Noticeable. Official notice
may be taken of judicially cognizable facts
not subject to reasonable dispute in that
they are generally known within the juris-
diction of the commission or capable of
accurate and ready determination by resort
to sources whose accuracy cannot reason-
ably be questioned. In addition, official no-
tice may be taken of generally recognized
facts within the area of the commission’s
specialized knowledge.

{b) Motions for Official Notice and
Opportunity to Respond. If a party intends
to rely on matters officially noticed as part
of that party’s direct case, the motion for
official notice shall be made by the deadline
established for that party to prefile direct
testimony or as directed by the presiding
officer. Otherwise, a party's motion for of-
ficial notice shall be made prior to the
conclusion of the evidentiary hearing unless
made pursuant to §22. 226(d) of this title
(relating to Exhibits). Motions for official
notice may be written or oral. The motion
shall state with specificity the facts, mate-
rial, records, or documents of which official
notice is requested, and copies of such ma-
terials, records, or documents shall be pro-
vided to the presiding officer and all parties,
unless otherwise ordered by the presiding
officer on a showing of good cause. A party
who opposes the motion shall have the op-
portunity to contest the requested action.

(c) Notification of Materials Pro-
posed to be Noticed. The presiding officer
may propose to take official notice of facts,
material, records or documents authorized
by APA, §2001.090. The parties shall be
notified in advance of the facts, material,
records or. documents proposed to be offi-
cially noticed and shall be given the oppor-
tunity to contest the proposed action.

(d) Judicial and Administrative De-
cisions, Commission Orders, Proposals for
Decision, and Presiding Officer’s Orders.
Official notice shall not be taken of judicial
and administrative decisions, commission
orders, proposals for decision, and presiding
officer’s orders for the purpose of citing
such documents as precedent or as legal

support for a position. A party may cite any
part of such decisions, orders and reports in
its pleadings. Official notice may be taken
of judicial and administrative decisions,
commission orders, proposals for decision,
and presiding officer’s orders for eviden-
tiary purposes.

§22.225. Written Testimony and Accompa-
nying Exhibits.

(a) Pre-filing of testimony, exhibits,
and objections.

(I) Unless otherwise ordered by
the presiding officer upon a showing of
good cause, the written direct and rebuttal
testimony and accompanying exhibits of
each witness shall be prefiled. Deposition
testimony and responses to requests for in-
formation by an opposing party that a party
plans to introduce as part of its direct case
shall be filed at the time the party files its
written direct testimony. The presiding offi-
cer shall establish a date for filing of depo-
siion testimeny and requests for
information that an applicant plans to intro-
duce as part of its direct case.

(2) Deposition testimony and re-
sponses to requests for information that a
party plans to introduce in support of its
rebuttal case shall be filed at the time the
party files its written rebuttal testimony.

(3) A party is not required to
prefile documents it intends to use during
cross-examination except that the presiding
officer may require parties to identify docu-
ments that may be used during cross exami-
nation if it is necessary for the orderly
conduct of the hearing.

(4) Objections to prefiled direct
testimony and exhibits, including deposition
testimony and responses to requests for in-
formation, shall be filed on dates estab- -
lished by the presiding officer and shall be
ruled upon before or at the time the prefiled
testimony and accompanying exhibits are
offered. Objections to prefiled rebuttal testi-
mony shall be filed pursuant to the schedule
ordered by the presiding officer.

(5) Nothing in this section shall
preclude a party from using discovery re-
sponses in its direct or rebuttal case even if
such responses were not received prior to
the applicable deadline for prefiling written
testimony and exhibits.

(6) The testimony pre-filing
schedule in a major PURA §2.212 or §3.
211 rate proceeding shall be established as
set out in this subsection.

(A) Any utility filing an ap-
plication to change its rates in a major rate
proceeding shall file the written testimony
and exhibits supporting its direct case on
the same date that such statement of intent
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to change its rates is filed with the commis-
sion. As set forth in §22.243(b) of this title
(relating to Rate Change Proceedings), the
prefiled written testimony and exhibits shall
be included in the rate filing package filed
with the application.

(B) Other parties in the pro-
ceeding shall prefile written testimony and
exhibits according to the schedule set forth
by the presiding officer. Except for good
cause shown or upon agreement of the
parties, the general counsel may not be
required to file earlier than seven days prior
to hearing.

(C) The presiding officer
shall establish dates for filing of rebuttal
testimony. .

(7) The presiding officer shall
establish a pre-filing schedule for PURA,
§2.211 or §3.210 rate cases and for cases
other than major rate proceedings. In pro-
ceedings that are not major rate proceed-
ings, notice of intent proceedings,
applications for certificates of convenience
and necessity for new generating plant, or
applications for fuel reconciliations, the ap-
plicant is not required to prefile written
testimony and exhibits at the time the filing
is made unless otherwise required by statute
or rule.

(8) The times for pre-filing set
out in this section may be modified upon a
showing of good cause.

(9) Late-filed testimony may be
adrnitted into evidence if the testimony is
necessary for a full disclosure of the facts
and admission of the testimony into evi-
dence would not be unduly prejudicial to
the legal rights of any party. A party that
intends to offer late-filed testimony into
evidence shall, at the earliest opportunity,
inform the presiding officer, who shall es-
tablish reasonable procedures and deadlines
regarding such testimony.

(b) Admission of Prefiled Testi-
mony. Unless otherwise ordered by the pre-
siding officer, direct and rebuttal testimony
shall be received in written form. The writ-
ten testimony of a witnzss on direct exami-
nation or rebuttal, either in narrative or
question and answer form, may be received
as an exhibit and incorporated into the re-
cord without the written testimony being
read into the record. A witness who is offer-
ing written testimony shall be swom and
shall be asked whether the written testi-
mony is a true and accurate representation
of what the testimony would be if the testi-
mony were to be given orally at the time the
written testimony is offered into evidence.
The witmess shall submit to cross-
examination, clarifying questions, redirect
examination, and recross-examination. The
presiding officer may allow voir dire exami-

nation where appropriate. Written testimony
shall be subject to the same evidentiary
objections as oral testimony. Timely
prefiling of written testimony and exhibits,
if required under this section or by order of
the presiding officer, is a prerequisite for
admission into evidence.

{c) Supplementation of Prefiled
Testimony and Exhibits. Oral or written
supplementation of prefiled testimony and
exhibits may be allowed prior to or during
the hearing provided that the witness is
available for cross-examination. The presid-
ing officer may exclude such testimony if
there is a showing that the supplemental
testimony raises new issues or unreasonably
deprives opposing parties of the opportunity
to respond to the supplemental testimony.
The presiding officer may admit the supple-
mental testimony and grant the parties time
to respond.

(d) Tender and Service. On or be-
fore the date the prefiled written testimony
and exhibits are due, parties shall file the
number of copies required by §22.71 of this
title (relating to Filing of Pleadings and
Other Materials), or other commission rule
or order, of the testimony and exhibits with
the commission filing clerk and shall serve
a copy upon each party.

(e) Withdrawal of Evidence. Any
exhibit offered and admitted in evidence
may not be withdrawn except with the
agreement of all parties and approval of the
presiding officer.

§22.226. Exhibits.

(a) Form. Exhibits to be offered in
evidence at a hearing shall be of a size
which will not unduly encumber the record.
Whenever practicable, exhibits shall con-
form to the size requirements established by
§22.72 of this title (relating to Formal Reg-
uisites of Pleadings To Be Filed with the
Commission). The pages of each exhibit
shall be consecutively numbered.

(b) Marking and Exchanging Ex-
hibits. Each exhibit offered in evidence
shall be marked for identification by the
presiding officer or official reporter, if one
is present. Copies of the exhibit shall be
furnished to the presiding officer and dis-
tributed to each party present at the hearing
no later than the time the exhibit is offered
in evidence, or at an earlier time, if ordered
by the presiding officer for the orderly con-
duct of the hearing.

(c) Excluded Exhibits. If the party
offering an exhibit that has been identified,
objected to and excluded wishes to with-
draw the offer, the presiding officer shall
permit the return of the exhibit to the party.

(d) Late Exhibits. Except as may
otherwise be agreed to by the parties on the
record prior to the close of the hearing, no

exhibit shall be received in evidence in any
proceeding after the hearing has been con-
cluded except on the motion of the presid-
ing officer or for good cause shown on
written motion of the party offering the
evidence. If the admission into evidence of
a late-filed exhibit is proposed, copies shall
be served on all parties of record. Parties
shall file pleadings in opposition to admis-
sion of late-filed exhibits within five work-
ing days of the receipt of the motion
requesting admission of the exhibit.

This agency hereby cenifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-9510517 Paula Mueller
Secretary of the
Commission
Public Utility Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For further intormation, please call: (512)
458-0100

¢ ¢ 4

Subchapter M. Procedures and
Filing Requirements in Par-
ticular Commission Proceed-
ings

e 16 TAC §§22.242-22.245

The amendments are adepted under the Pub-
lic Utility Regulatory Act of 1995, §1.101,
Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Util-
ity Commission with the authority to make
and enforce rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utilty Regulatory
Act 0f 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.242. Complaints.

(a) Records of Complaints. Any af-
fected person may complain to the commis-
sion in writing setting forth any act or thing
done or omitted to be done by any public
utility in violation or claimed violation of
any law which the commission has jurisdic-
tion to administer or of any order, ordi-
nance, rule, or regulation of the
commission. The commission shall keep in-
formation about each complaint filed with
the commission. The commission shall re-
tain the information for a reasonable period.
The information shall include:

(1) the date the complaint is re-
ceived;

(2) the name of the complainant;

(3) the subject matter of the
complaint;
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(4) a record of all persens con-
tacted in relation to the complaint;

a (5) a summary of the results of
the review or investigation of the complaint;
and

(6) for complaints for which the
commission took no action, an explanation
of the reason the complaint was closed
without action.

(b) Access to Complaint Records.
The commission shall keep a file about each
written complaint filed with the commission
that the commission has the authority to
resolve. The commission shall provide to
the person filing the complaint and to the
persons or entities complained about the
commission’s policies and procedures
pertaining to complaint investigation and
resolution. The commission, at least quar-
terly and until final disposition of the com-
plaint, shall notify the person filing the
complaint and each person or entity com-
plained of about the status of the complaint
unless the notice would jeopardize an un-
dercover investigation,

(c) Requirement to Present Com-
plaint Concerning Electric Utility to a City.
If a person receives electric utility service
or has applied to receive such utility service
within the limits of a city that has original
jurisdiction over the electric utility provid-
ing service or requested to provide service,
the person must present any complaint con-
cerning the electric utility to the city before
presenting the complaint to the commission.
The person may present the complaint to
the commission after:

(1) the city issues a decision on
the complaint; or

(2) the city issues a statement
that it will not consider the complaint or a
class of complaints that includes the per-
son’s complaint.

(d) Informal Resolution Required in
Certain Cases. A person who is aggrieved
by the conduct of a utility or other person
must present a complaint to the Consumer
Affairs Office for infoermal resolution before
presenting the complaint to the commission,
except in the following situations:

(1) A complainant may present
a formal complaint to the commission,
without first referring the matters to the
public information division for informal res-
olution, if:

(A) the complainant is the
general counsel, the office of public utility
counsel, or any city;

(B) the complaint is filed by
a qualifying facility and concerns rates paid
by a utility for power provided by the quali-
fying facility, the terms and conditions for

the purchase of such power, or any other
matter that affects the relations between a
utility and a qualifying facility:

(C) the complaint is filed by
a person alleging that a utility has engaged
in anti-competitive practices; or

(D) the complaint has been
the subject of a complaint proceeding con-
ducted by a city.

(2) For any complaint that is not
listed in paragraph (1) of this subsection,
the complainant may submit o the secretary
a written request for waiver of the require-
ment for attempted informal resolution. The
complainant shall clearly state the reasons
informal resolution is not appropriate. The
secretary may grant the request for good
cause.

(e) Termination of Informal Reso-
lution. The Consumer Affairs Office shall
attempt to informally resolve all complaints
within 45 days of the daie of receipt of the
complaint. The Consumer Affairs Office
shall notify, in writing, the complainant and
the person against whom the complainant is
seeking relief of the status of the dispute at
the end of the 45-day period. If the dispute
has not been resolved to the complainant’s
satisfaction within 45 days, the complainant
may present the complaint to the commis-
sion. The public information division shall
notify the complainant of the procedures for
formally presenting a complaint to the com-
mission.

(f) Information Required. The sec-
retary may permit a complainant to cure any
deficiencies under this subsection and may
waive any of the requirements of this sub-
section for good cause, if the waiver will
not materially affect the rights of any other
party. A complaint shall include the follow-
ing information:

(1) the name of the complainant
or complainants;

(2) the name of the complain-
ant’s representative, if any;

(3) the address, telephone num-
ber, and facsimile transmission number, if
available, of the complainant or the com-
plainant's representative;

(4) the name of the utility or
other person against whom the complainant
is seeking relief;

(5) if the complainant is seeking
relief against an electric utility, a statement
of whether the complaint relates to service
that the complainant is receiving within the
limits of a city;

(6) if the complainant is seeking
relief against an electric utility within the
limits of a city, a description of any com-

plaint proceedings conducted by the city,
including the outcome of those proceedings;

(7) a statement of whether the
complainant has attempted informal resolu-
tion through the public information division
and the date on which the informal resolu-
tion was completed or the time for attempt-
ing the informal resolution elapsed;

(8) a description of the facts that
gave rise to the complaint; and

(9) a statement of the relief that
the complainant is seeking.

(g) Copies to be Provided. A com-
plainant shall file eight copies of the com-
plaint. A complainant shall provide a copy
of the complaint to the person from whom
relief is sought.

(h) Docketing of Complaints. The
secretary shall docket any complaint that
substantially complies with the require-
ments of this section.

(1)) Continuation of Service During
Processing of Complaint. In any case in
which a formal complaint has been filed
and an allegation is made that a utility or
other person is threatening to discontinue a
customer’s service, the presiding officer
may, after notice and opportunity for hear-
ing, issue an order requiring the utility or
other person to continue to provide service
during the processing of the complaint. The
presiding officer may issue such an order
for good cause, on such terms as 1aay be
reasonable to preserve the rights of the
parties during the processing of the com-
plaint.

() List of Cities Without Regula-
tory Authority. The Consumer Affairs Of-
fice shall maintain and make available to
the public a list of the municipalities that do
not have exclusive original jurisdiction over
all electric rates, operations, and services
provided by an electric utility within its city
or town limits,

§22.243. Rate Change Proczedings.

(@) Statements of Intent. No utility
may make changes in its rates except by
filing a statement of intent with the regula-
tory authority having original jurisdiction at
least 35 days prior to the effective date of
the proposed change. The statement of in-
tent shell include proposed revisions of tar-
iffs and schedules and a statement
specifying in detail each proposed change,
the effect the proposed change is expected
to have on the revenues of the utility, the
effective date of the proposed rate change,
the classes and numbers of utility ratepayers
affected, and a description of the service for
which a change is requested. For major rate
proceedings, the expected change in reve-
nues must be expressed as an annual dollar
increase over adjusted test year revenues
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and as a percent increase over adjusted test
year revenues.

(b) Rate Filing Package. Any utility
filing a statement of intent to change its
rates in a major rate proceeding under
PURA §2.212 or §3.211 shall file a rate
filing package and supporting workpapers
as required by the commission’s current rate
filing package at the same time it files a
statement of intent. The rate filing package
shall be securely bound under cover, and
shall include all information required by the
commission’s rate filing package form in
the format specified. Examination for suffi-
ciency and correction of deficiencies in rate
filing packages are governed by §22.75 of
this title (relating to Examination and Cor-
rection of Pleadings).

. (€) Uncontested Applications Sub-
ject to Administrative Review. If no motion
to intervene is filed by the deadline for
filing motions to intervene, the application
may be considered pursuant to the proce-
dure set forth in §22. 32 of this title (relat-
ing to Administrative Review).

§22.244. Review of Municipal Rate Actions.

(a) Contents of Petitions. In addi-
tion to any information required by statute,
petitions for review of municipal rate ac-
tions filed pursuant to PURA §2.108(b) or
(¢) shall contain the original petition for
review with the required signatures and fol-
lowing addijtional information.

(1) Each signature page of a pe-
\ition shall contain in legible form above the
signatures the following:

(A) A statement that the peti-
tion is an appeal of a specific rate action of
the municipality in question;

(B) The date of and a con-
cise description of that rate action;

(C) A statement designating
a specific individual, group of individuals,
or organization as the signatories’ autho-
rized representative; and

(D) A statement that the des-
ignated representative is authorized to rep-
resent the signatories in all proceedings
before the commission and appropriate
courts of law and to do all things necessary
to represent the signatories in those pro-
ceedings.

(2) The printed or typed name,
telephone number, street or rural route ad-
dress, and facsimile transmission number, if
available, of each signatory shall be pro-
vided. Post office box numbers are not suf-
ficient. In appeals relating to PURA,
§2.108(c), the petition shall list the address

of the location where service is received if
the address differs from the residential ad-
dress of the signatory.

(b) Signatures. A signature shall be
counted only once, regardless of the number
of bills the signatory receives. The signature
shall be of the person in whose name ser-
vice is provided or such person’s spouse.
The signature shall be accompanied by a
statement indicating whether the signatory
is appealing the municipal rate action as a
qualified voter of that municipality under
PURA, §2.108(b), or as a customer of the
municipality served outside the municipal
limits under PURA, §2.108(c).

(c) Validity of Petition and Correc-
tion of Deficiencies. The petition shall in-
clude all of the information required by this
section, legibly written, for each signature
in order for the signature to be deemed
valid. The presiding officer may allow the
petitioner & reasonable time of up to 30
days from the date any deficiencies are
identified to cure any defects in the petition.

(d) Verification of Petition. Unless
otherwise provided by order of the presid-
ing officer, the following procedures shall
be followed to verify petitions appealing
municipal rate actions filed pursuant to
PURA, §2.108(b) and (c).

(1) Within 15 days of the filing
of an appeal of a municipal rate action, the
secretary shall send a copy of the petition to
the respondent municipality with a directive
that the municipality verify the signatures
on the petition.

(2) Within 30 days after receipt
of the petition from the secretary, the mu-
nicipality shall file with the commission a
statement of review, together with a sup-
porting written affidavit swom to by a mu-
nicipal official.

(3) The period for the munici-
pality's review of the signatures on the peti-
tion may be extended by the presiding
officer for good cause.

(4) Failure of the municipality
to timely submit the statement of review
shall result in all signatures being deemed
valid, unless any signature is otherwise
shown to be invalid or is invalid on its face.

(5) Objections by the municipal-
ity to the authenticity of signatures shall be
set out in its statement of review and shall
be resolved by the presiding officer.

(e) Disputes. Any dispute over the
sufficiency or legibility of a petition shall
be resolved by the presiding officer by in-
terim order.

§22.245. Notice of Intent Petitions.

(a) Filing Requirements. This sec-
tion applies only to utilities filing a notice

of intent to file an application for a certifi-
cate of convenience and necessity for a new
generating plant. Utilities filing a notice of
intent shall use the commission prescribed
form. At the time of filing the notice of
intent, in addition to the requirements of the
form, the utility shall file its entire direct
case, including testimony and exhibits, that
the utility intends to offer to support the
notice of intent. The utility shall address the
issues under PURA §2.255(d) and Chapter
23 of this title (relating to Substantive
Rules) and provide the information neces-
sary to allow the commission to make the
required determinations and to either ap-
prove or disapprove the notice of intent.

(b) Procedural Schedule. The pre-
siding officer shall establish a procedural
schedule that allows for commission action
on the application within the 180-day statu-
tory deadline set forth in PURA
§2.255(d)(2). The 180-day statutory time
period shall be established based on the
filing of a sufficient application, and shall
not run during any delay in providing the
required notice.

(¢) Waiver of Deadline. The utility
that filed the notice of intent may waive the
180-day statutory deadline.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-8510518 Paula Mueller
Secretary of the
Commission
Public Utility Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100
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Subchapter N. Decision and
Orders

e 16 TAC §§22.261-22.264

The amendments are adopted under the Pub-
lic Utility Regulatory Act of 1995, §1.101,
Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Util-
ity Commission with the authorily to make
and enforce rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Utility Regulatory
Act of 1995, Senate Bill 319, 74th Legislature,
Regular Session 1995.

§22.261. Proposals for Decision.

(a) Requirement and Contents of
Proposal for Decision. In a contested case,
if a majority of the commissionesrs has not
heard the case or read the record, the com-
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mission may not issue a final order, if ad-
verse to a party other than the Commission,
until & proposal for declslon is served on all
parties. The proposal for decision shall be
prepared by the presiding officer(s) who
conducted the hearing or who have read the
record. The proposal for decision shall in-
clude a proposed final order, a statement of
the reasons for the proposed decision, and
proposed findings of fact and conclusions of
law in support of the proposed fina! order,
Any party may file exceptions to the pro-
posed decision in accordance with subsec-
tion (d) of this section, The presiding
officer may supplement or amend a pro-
posal for decision in response to the excep-
tions or replies submitted by the parties or
upon the presiding officer's own motion,
Making corrections or minor revisions of a
proposal for decision is not considered issu-
ance of an amended or supplemental pro-
posal for decision.

(b) Procedures Regarding Proposed
Orders. If the presiding officer’s recommen-
dation is not adverse to any party, the rec-
ommendation may be made through a
proposed order containing findings of fact
and conclusions of law. The proposed order
shall be served on all parties, and the pre-
siding officer shall establish a deadline for
submitting proposed corrzctions or clarifica-
tions,

(¢) Findings and Conclusions. The
presiding officer may direct or authorize the
parties to draft and submit proposed find-
ings of fact and conclusions of law. The
commission is not required to rule on find-
ings of fact and conclusions of law that are
not required or authorized.

(d) Exceptions and Replies.

(I) Who may file. Any party
may file exceptions to the Proposal for De-
cision within the time period specified by
the presiding officer. If any party files ex-
ceptions, the opportunity shall be afforded
to all parties to respond within a time period
set by the presiding officer.

(2) Presentation. The presiding
officer may require that issues be addressed
in a specified order or according to a speci-
fied format. Proposed findings and conclu-
sions may be submitted in conjunction with
exceptions and replies. The evidence and
law relied upon shall be stated with particu-
larity, and any evidence or arguments relied
upon shall be grouped under the exceptions
or replies to which they relate.

(3) Request for Extension. A re-
quest for extension of time within which to
file exceptions or replies shall be filed with
the commission filing clerk and served on
all parties. The presiding officer may allow
additional time for good cause shown. If
additional time is allowed for exceptions,
reasonable additional time shall be allowed
for replies.

§22.262. Commission Action After a Pro-
posal for Decision.

(a) Commission Action, The com-
mission may change a finding of fact or
conclusion of law made by the administra-
tive law judge or vacate or modify an order
issued by the administrative law judge only
if the commission:

(1) determines that the adminis-
trative law judge:

(A) did not properly apply or
interpret applicable law, commission rules
or policies, or prior administrative deci-
sions; or

(B) issued a finding of fact
that is not supported by a preponderence of
the evidence; or

(2) determines that a commis-
sion policy or a prior administrative deci-
sion on which the administrative law judge
relied is incorrect or should be changed.

(b) Reasons to be in Writing. The
commission shall state in writing the spe-
cific reason and legal basis for its determi-
nation under subsection (a) of this section.

(c) Remand. The commission may
remand the proceeding for further consider-
ation.

(1) The commission may direct
that further consideration by an administra-
tive law judge be accomplished with or
without reopening the hearing and may
limit the issues to be considered.

(2) If, on remand, additional ev-
idence is admitted that results in a substan-
tial revision of the proposed decision or the
underlying facts, an amended or supplemen-
tal proposal for decision or proposed order
shall be prepared. If an amended or supple-
mental proposal for decision is prepared.
the provisions of §22.261(d) of this title
(relating to Proposal for Decision) apply.
Exceptions and replies shall be limited to
discussions, proposals, and recommenda-
tions in the supplemental proposal for deci-
sion.

(d) Oral
Commission.

Argument Before the

(1) Any party may request oral
argument before the commission prior to
the final disposition of any proceeding.

(2) Oral argument shall be al-
lowed at the discretion of the commission,
The commission may limit the scope and
duration of oral argument. The party bear-
ing the burden of proof has the right to open
and close oral argument.

(3) A request for oral argument
shall be made in a separate written plead-

ing, filed with the commission's filing
clark. The request shall be filed no later
than 3:00 p.m, on the seventh working day
preceding the date upon which the commis-
sion is scheduled to consider the case, Not
more than two days before the commission
Is scheduled to consider the application, the
parties may contact the secretary to deter-
mine whether a request for oral argument
hes been granted.

(4) Upon the filing of a motion
for oral argument, the secretary shall send
separate ballots to each commissioner (o
determins whether the commission will hear
oral argument at an open meeting,

(5) The absence or denial of a
request for oral argument shall not preclude
the commissioners from asking questions of
any party present at the open meeting.

(e} Commission Not Limited. This
section does not limit the commission in the
conduct of its meetings to the specific types
of action outlined in this section.

§22.263. Final Orders.
(a) Form and Content.

(1) A final order of the commis-
sion shall be in writing and signed by a
majority of the commissioners.

(2) A final order shall include
findings of fact and conclusions of law sep-
arately stated and may incorporate findings
of fact and conclusions of law proposéd
within a proposal for decicion.

(3) Findings of fact, if set forth
in statutory language, shall be accompanied
by a concise and explicit statement of the
underlying facts supporting the findings.

(4) The final order shall comply
with the requirements of §22.262(b) of this
title (relating to Commission Action After a
Proposal for Decision). '

(b) Notice. Parties shall be notified
of the commission’s final order pursuant to
the requirements of APA.

(c) Effective Date of Order. Unless
otherwise stated, the date a final order is
signed is the effective date of that order,
and such date shall be stated therein.

(d) Reciprocity of Final Orders Be-
tween States. After reviewing the facts and
the issues presented, a final order may be
adopted by the commission even though it
is inconsistent with the commission’s proce-
dural or substantive rules provided ihat the
final order, or the portion thereof that is
inconsistent with commission rules, is a fi-
nal order, or a part thereof, rendered by a
regulatory agency of some state other than
the State of Texas and provided further that
the number of customers in Texas affected
by the final order is no more than the lesser
of either 1,000 customers or 10% of the
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total number of customers of the affected
utility.

§22.264. Rehearing.

(a) Motions for rehearing, replies
thereto, and commission action on motions
for rehearing shall be governed by APA.

(b) All motions for rehearing shall
state the claimed error with specificity. If an
ultimate finding of fact stated in statutory
language is claimed to be in error, the mo-
tion for rehearing shall state all underlying
or basic findings of fact claimed to be in
error and shall cite specific evidence which
is relied upon as support for the claim of
€rTor.

(c) Upon the filing of a motion for
rehearing, the secretary shall send separate
ballots to each commissioner to determine
whether they will consider the motion at an
open meeting.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsal
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-9510519 Peaula Mueller
Secretary of the
Commission
Public Utility Commission
of Texas

Effective date: September 8, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100

L4 L 4 ¢

Subchapter O. Rulemaking
* 16 TAC §22.282, §22.283

The amendments are adopted under the Pub-
lic Utilty Regulatory Act of 1995, §1.101,
Senate Bill 319, 74th Legislature, Regular
Session 1995, which provides the Public Util-
ity Commission with the authcrity to make
and enforce rules reasonably required in the
exercise of its powers and jurisdiction, includ-
ing rules of practice and procedure. Cross
Index to Statutes: Public Ulility Regulatory
Act of 1995, Senale Bill 319, 74th Legislature,
Regular Session 1995.

§22.282. Notice and Fublic Participation in
Rulemaking Procedures.

(a) Initial Comments. Prior to pub-
lishing a proposed rule or initiating & major
amendment to an existing rule, the commis-
sion may solicit comments on the need for a
rule and potential scope of the rule by pub-
lication of a notice of rulemaking project in
the "In Addition" section of the Texas Reg-
ister. A notice filed pursuant to this section
shall contain a brief description and state-
ment of the intended objective of the pro-
posed rule and indicate if a draft of the

proposed rule is available for review by
interested persons. Unless otherwise pre-
scribed by the conimission, any comments
concerning the rulemaking project shall be
due within 30 days from the date of publi-
cation of the notice. The commission may
hold workshops and/or public hearings on
the rulemaking project.

(b) Notice. The commission may
initiate a rulemaking project by publishing
notice of the proposed rule in accordance
with APA, §§2001. 021-2001.037.

(c) Public Comments. Prior to the
adoption of any rule, the commission shall
afford all interested persons reasonable op-
portunity to submit data, views, or argu-
ments in writing. Written comments must
be filed within 30 days of the date the
proposed rule is published in the Texas
Register unless the comrmission establishes
a later date for submission of comments.
The commission may also establish a sched-
ule for reply comments if it determines that
additional comments would be appropriate
or helpful in reaching a decision on the
proposed rule.

(d) Public Hearing. The commis-
sion may schedule workshops or public
héarings on the proposed rule. In the case of
substantive rules, opportunity for public
hearing shall be granted if requested by at
least 25 persons, by a governmental subdi-
vision or agency, or by an association hav-
ing at least 25 memberss.

() Staff Recommendation. Staff’s
final recommendation shall be submitted to
the commission and filed in central records
at least seven days prior to the date on
which the commission is scheduled to con-
sider the matter, unless some other date is
specified by the commission. Staff will no-
tify all persons who have filed comments
concerning the proposed rule of the filing of
staff’s final rccommendation.

(f) Final Adoption. During the
Open Meeting at which the commission
considers the proposed rule for final action,
the commission may allow interested per-
sons to present oral comments in response
to the staff’s final recommendation. Follow-
ing consideration of comments, the com-
mission will issue an order adopting,
adopting as amended, or withdrawing the
rule within six months after the date of
publication of the proposed rule or the rule
is automatically withdrawn.

§22.283. Emergency Advption. Notwith-
standing any other provision of these rules,
if the commission finds that an imminent
peril to the public health, safety, or welfare
o: a requirement of state or federal law
requires adoption of a rule on fewer than
30-days notice and states in writing its rea-
sons for that finding, it may proceed with-
out prior notice or hearing or on any

abbreviated notice and hearing that it finds
practicable to adopt an emergency rule. The
commission shali set forth the requisite
finding in the preamble to the rule. An
emergency rule adopted under the provi-
sions of this section, and the commission’s
written reasons for the adoption, shall be
filed in the office of the secretary of state
for publication in the Texas Register. All of
the requirements of APA, §2001.024 apply
to this section.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-9510520 Paula Mueiler
Sacretary of the
Commission
Public Utility Commission
of Texes

Effactive date: September 8, 1995
Proposal publication date: July 11, 1995

For further information, please call: (512)
458-0100

é ¢ ¢
TITLE 19. EDUCATION

Part I. Texas Higher Educa-
tion Coordinating Board

Subchapter M. Approval and Op-
eration of Community/Junior
College Branch Campuses

¢ 19 TAC §5265

The Texas Higher Education Coordinating
Board adopts an amendment to §5. 285 con-
cerniny Approval and Operation of Communi-
tylunior  College Branch  Campuses
(Procedures) without changes to the pro-
posed text as published in the June 9, 1995,
issue of the Texas Register (20 TexReg
4191).

The Coordinating Board rules related to the
approval and operation of community/junior
college branch campuses includes a section
on facilities. The intent of the language in the
facilities section was to ensure adequate local
support for all community college facilities,
both in and out of district. The rule was widely
regarded as prohibiting a community college
from teaching in a facility it owns outside of its
district, even though the Education Code per-
mits community colleges 10 own buildings
outside therr districts. The deletion of this rule
is recommended because the purpose of the
rule that adequate local suppot be provided
to branch campuses is covered sufficiently in
Chapler 5, §5.265(5).

There were no comments received regarding
the adoption of the amendment.

The amendment is adopted under Texas Ed-
ucationt Code, §130.088 which provides the
Texas Higher Education Coordinating Board
with the authority to adopt rules concerning
Approval and Operation of Community/Junior
Colliege Branch Campuses (Procedures).
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This agency hereby certifies that the rule as
adopted has been reviewed by legal counse!
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 17, 1995.

TRD-9510539 James McWhorter
Assistant Commissioner for
Administration
Texas Higher Education
Coordinating Board

Effeclive date: September 8, 1995
Proposal publication date: June 9, 1995

For further information, please call: (512)
483-6160
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Chapter 7. Texas State
Postsecondary Review
Program

Subchapter C. State Review
Standards and Procedures.

* 19 TAC §7.42

The Texas Higher Education Coordinating
Board adopts an amendment to §7. 42, con-
ceming State Review Standards and Proce-
dures without changes to the proposed text
as published in the June 9, 1995, issue of the
Texas Register (20 TxReg 4171).

The amendment is necassary due to their
required inclusion by the United States De-
pariment of Educa  prompting the Board to
make the changes. The amendment will func-
tion to standardize the Texas rules in certain
areas required of all the States by the Secre-
tary of Education; the effect of the changes
will be to assure the Department of the same
level of performance expectation in Texas as
in all other States.

There were no comments received regarding
the proposed amendments.

The amendment is adopted under Texas Ed-
ucation Code, §61.051 which provides the
Texas Higher Education Coordinating Board
with the authority to adopt rules concerning
State Review Standards and Procedures.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 17, 1995.

TRD-9510541 James McWhorter
Assistant Commissioner for
Administration
Texas Higher Education
Coordinating Board

Effective date: September 8, 1995
Proposal publication date: June 8, 1985
For further information, please call: (512)
483-6160
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TITLE 22. EXAMINING
BOARDS

Part XXIII. Texas Real
Estate Commission

Chapter 535. Provisions of the
Real Estate License Act

Definitions
e 22 TAC §535.13

The Texas Real Estate Commission adopis
an amendment to §535.13, conceming dispo-
sitions of real estate, wilh changes to the
proposed text as published in the June 6,
1995, issue of the Texas Register (20
TexReg 4116). The amendment generally re-
quires a raal estate license for a person to
receive a valuable consideration for arranging
for other persons to occupy vacant residential
property. If the person is leasing the property
from its owner and then subleasing to the
occupant, a real estate license would not be
required. The amendment also provides that
the collection of rents for an owner is not an
act requiring a real estate license unless the
person collecting the rent is engaged in the
renling or leasing of the property for the
owner. Adoption of the amendment is neces-
sary to provide guidelines for determining
when a real estate license is required in
transactions involving leases or collection of
rent.

The Commissission determined that the pro-
posed quidelines for determining whether an
agreement between the cwner of the property
and the person who arranges for another
person to occupy the property is a lease were
unnecessary. The section was adopted with-
out the guidelines, which will permit greater
fiexibility in negotiations by the parties to the
transaction.

The commission received one comment on
the proposal suggesling that the consider-
ation received by the owner should be sub-
stantial before an agreement should be
considered a fease. Since the final versicn of
the section does not conmtain required ele-
ments of a lease, the Commission did not
incorporate the suggested change into the
section.

The amendment is adopted under Texas Civil
Stalutes, Article 6573a, §5(h), which autho-
rize the Texas Real Estate Commission to
make and onforce all rules and regulations
necessary for the performance of its duties.

§535.13. Dispositions of Real Estate.
() (No change.)

(b) Unless otherwise exempted by
Texas Civil Statutes, Article 6573a (the
Act), a person who collects rentals for an
owner of real property and for a valuable
consideration must be licensed if the person
also rents or leases the property for the
owner.

(c)-(g) (No change.)

(h) Arranging for a person to oc-
cupy a vacant residential property is an act
requiring a real estate license if the actor;

(1) does not own the property or
lease the property from its owner;

(2) receives a valuable consider-
ation; and

(3) is not exempted from the re-
quirement of a license by the Act, §3.

This agency hereby certifies that the rule as
adopted has been reviewed by legai counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 16, 1935.

TRD-8510415 Mark A. Moseley
Qeneral Counsel
Texas Real Estate
Commission

Effective Date: September 7, 1595
Proposal publication date: June 6, 1995

For further information, please call: (512)
465-3900
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Education, Experience, Educa-
tional, Programs, Time
Periods, and Type of Li-
cense

e 22 TAC 535.61, §535.66

The Texas Real Estate Commission adopts
amendments to §535.61, concerning exami-
nations and acceptanca of courses, and to
§535.66, concerning accreditation of educa-
tional programs, without changes to the pro-
posed text as published in the July 4, 1995,
issue of the Texas Register (20 TexReg
4900). The amendments primarily address
the offering by educational providers and ac-
ceptance by the commission of real estate
courses using alternative delivery methods,
such as computers.

The amendment to §535.61 will permit appli-
cants for a real estate license to receive
course credil for a course offered by alterna-
tive delivery methods if the course satisfies
the specific requirements established by the
commission. The amendment to §535.66 ad-
dresses schools accredited by the commis-
sion and permits the schools io offer courses
by alternative delivery methods if the course
meets the specific requirements established
by §535.71, relating to Mandatory Continuing
Education. These amendments are adopted
in conjunction with an amendment to §535.71
establishing the specific guidelines for
courses offered by altemative defivery meth-
ods. The amendments are necessary for the
commission to accept courses offered by
methods other than classroom presentation
or correspondence.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under Texas
Civil Statutes, Article 6573a, §5(h), which au-
thorize the Texas Real Estate Commission to
make and enforce all rules and regulations
necessary for the performance of its duties.
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This agency hereby certifies that the rule as
adopted has been ieviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 16, 1995.

TRD-9510416 Mark A. Moseley
General Counsel
Texas Real Estate
Commission

Effective date: September 7, 1995
Proposal publication date: July 4, 1995

For further information, please call: (512)
465-3900
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Mandatory Continuing Educa-
tion
o §535.71

The Texas Real Estate Commission adopts
an amendment to §535.71, concerning ap-
proval of providers, courses and instruclors
for mandatory continuing education (MCE),
without changes to the proposed text as pub-
lished in the July 4, 1995, issue of the Texas
Register (20 TexReg 4901). The amendment
is adopted in conneclion with other changes
to commission ruies relating to the accep-
tance of courses offered by alternative deliv-
ery methods, such as computers. The
amendment to §535.71 establishes guide-
lines for the offering of the courses, requiring
providers to divide the course material into
major units of content and each unit into
modules of instruction. Learning objectives
and a means of diagnostic assessment of
each student's performance also will be re-
quired. Courses must be tailored to the indi-
vidual siudent and provide remediation until
mastery is achieved. The basis and rationale
for each instructional approach must be spec-
ified in the application for course approval,
and courses consisting primszsily of text mate-
rial presented on a computer or queslions
similar to the state licensing examination will
not be approved.

The amendment also requirec an approved
instructor or provider's representative to
grade any of the coursework. The provider
must offer the courses under an approved
instructor or provider who would be available
to answer students’ questions or to provide
assistance and to ensure that the student
who completes the work is the student who is
enrolled in the course. A student must not be
cerlified by the provider as having success-
fully completed the course unless the student
has completed all instructional modules re-
quired to demonstrate mastery of the mate-
rial, has attended any hours of live instruction
or testing required for the course and has
passed a proctored final examinalion con-
ducted in a secure setting.

The amendment also permits MCE credit to
be given for a number of core real estate
course. A student will request credit by filing a
form adopted by the commission for that pur-
pose. Adoption of the amendment is neces-
sary to provide guidelines for the offering and
acceptance of courses using alternative deliv-
ery methods.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 6573a, §5(h), which autho-
rize the Texas Real Estate Commission to
make and enforce all rules and regulations
necessary for the performance of its duties.

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 16, 1995.

TRD-9510417 Mark A. Moseley
Gensral Counsal
Texas Real Estate
Commission

Effective date: September 7, 1995
Proposal publication date: July 4, 1995

For further information, please call: (512)
465-3300
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Part XXXII. State Board
of Examiners for
Speech-Language
Pathology and
Audiology

Chapter 741. Speech-Language
Pathologists and Audiologists

The State Board of Examiners for Speech-
Language Pathology and Audiology adopts
amendments to §741.2 and §741.87; the re-
peal of existing §741.32; and new §741.32,
concerning speech-language pathologists
and audiclogists. New §741.32 is adopted
with changes to the proposed text as pub-
lished in the April 18, 1995, issue of the
Texas Register (20 TexReg 2773-2775). Sec-
tion 741.2 and §741.87 and the repeal of
existing §74132 are adopted without
changes and will therefore not be repub-
lished.

The sections are being amended to add defi-
nitions for "extended rechecks” and "30-day
trial period”; and to clarify the time period for
refund of a hearing instrument to corespond
with the new definition for "30-day trial
period.” The repeal allows for the adoption of
a new §741.32 which sets out the board’s
definition of "hearing screening” for the pur-
poses of Texas Civil Statutes, Asticle 4512j,
§9(h) and (k).

The amendment to define "extended recheck”
seis out the procedures a hearing screener
must follow after failures of hearing screening
and recommendalion for a professional eval-
uation. The amendment to define "30-day trial
period” clarifies that the purchaser of a hear-
ing instrument will be allowed a full 30-day
trial period following purchase in which to
actually use the instrument. The new section
which defines hearing screening requves the
Texas Department of Health and registered
nurses to perform hearing screening at 25
dB.

At the request of the Fort Worth Audiology
Association, a public hearing on the proposed

repeal and new §741.32 was held on Thurs-
day, July 27, 1995, from 9:00 am. to 11:00
a.m., in Conference Room S402, Texas De-
partment of Health Annex Building, 8407 Wall
Street, Austin, Texas 78754.

The following comments were received con-
cerning the proposed sections.

COMMENT: Concerning the definition of
"hearing screening” as defined in §741.32,
the board received commenis requesting that
the hearing screening level remain at 20 dB.

RESPONSE: The board was required to de-
fine "hearing screening” by the 73rd Legisla-
ture, 1993. The board originally adopted a
definition that would require hearing screen-
ing be conducted at 20 dB effective August 1,
1994. In January 1995, a decision 10 revise
the definition was made in a meeting with
representatives of the Texas Department of
Health hearing screening program, the Texas
Nurses Association, and the Texas Associa-
tion of Schoo! Nurses. The proposed defini-
tion using 25 dB was the agreed-upon
language from that meeting.

It has been well-documented that 20 dB is a
standard that the board should strive for in
the early identification of hearing loss in chil-
dren in Texas. Establishing a more stringent
standard would assist in the early identifica-
tion and remediation of certain ear and hear-
ing problems in a more timely fashion. It has
also been welldocumented that establishing
this standard at the present time without ade-
quate preparation oy the individuals and pro-
grams responsible for administration of
hearing screening programs in the state is not
possible. The problems in immediately ac-
cepling and implementing a 2C dB standard
revolve around the environment in which the
screener is testing (ambient room noise);
training of state certified screeners to meet
new program criteria; and mandating a pro-
gram for which there may not be sufficient
funding to enact the program such as pur-
chase of additional equipment, construction
changes to meet standards for a test room,
and funding for follow-up testing and care.

The board does, however, feal strongly that
immediate steps need to be taken to work
toward establishing the lower 20 dB standard.
The first of these steps is a look at the ambi-
ent noise environment in which the screening
is taking place. Presently there is not a gener-
ally accepted standard for ambient room
noise in hearing screening. (There is a stan-
dard for the amount of light in a room for
vision screening.) The board feels that a stan-
dard needs to be adopted to assure the board
that accurate results are being recorded. The
board will be working with the Texas Depart-
ment of Health to arrive at a recommended
standard for maximum ambient room noise
levels during hearing screening. This stan-
dard for ambient room noise could thsn be
phased in aver a period of time (3 or 4 years),
after which a second look would be taken at
adopting the 20 dB slandard for hearing
screening.

Therefore, at this time, the board disagrees
with the comment and will adopt 25 dB as the
standard.

COMMENT: Concerning the definition of
hearing screening in §741.32, several
commenters were in favor of the section as
written.
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RESPONSE: The board is appreciative of the
comments.

COMMENT: Concerning proposed
§741.32(c), a commenter asked about the
definition of a "licensed professional” and
asked that the board be more specific.

RESPONSE: The board agrees that the term
used should be more specific and has substi-
tuted "licensed physician or licensed audiolo-
gist” for "licensed professional” in order to
make the rule clearer and reiettered proposed
subsection (c) as subsection (d) in order to
address the next comment.

COMMENT: Concerning §741.32(b), a
commenter asked aboul substituting "two fail-
ures in one ear or one failure in each ear"
instead of "two failures in the same ear” be-
cause the results may indicate that a reevalu-
ation is required.

RESPONSE: The board agrees but because
the proposed language is already being
taught to the school districts for the upcoming
school year, the board decided to begin the
implementation of the new language on Sep-
tember 1, 1996. This revision is reflected in
new subsection (c). Language was added to
subsection (b) to clarify that the language in
this subsection would expire on August 31,
1996 due to the enforcement of the new lan-
guage in subsection {b).

COMMENT: Concerning §741.32, a
commenter asked tnat the board required that
persons screening pre-school and school
aged children as identified by the Special
Senses and Communications Disorder Adl,
Texas Health and Safety Code, Chapter 36,
shall be required to have four hours of in-
struction on ambient noise and its affects on
pure tone screening.

RESPONSE: The board does not have the
authority to regulate the screeners by requir-
ing a certain level of training. That is a func-
tion of the Texas Depariment of Health.

COMMENT: Concerning §74132, a
commenter asked that the ambient noise
level in the hearing screening room not ex-
ceed 42 dBA during the screenings and, if the
noise level exceeds 42 dBA, then appropriate
noise reduction earphones must be used dur-
ing the screenings 10 insure compliance.

RESPONSE: As previousfy stated in this pre-
amble, the board believes that further re-
search is necessary before making any deter-
mination concerning this issue.

Groups or associations that commented on
§741.32 were the Texas Speech-Language-
Hearing Association, the Fort Warth Audiol-
ogy Association, the Texas Depariment of
Health, Texas Association of School Nurses,
Texas Nurses Association, and Lubbock In-
dependent School District. The commenters
were neither for or against the sections in
their entirety; however, they had questions
and offered suggestions regarding changes.

Subchapter A. Introduction
e 22 TAC §741.2

The amendment is adopted under Texas Civil
Statutes, Article 4512j, §5 and §9A, which
provide the State Board of Examiners for

Speech-Language Pathology and Audiology
with the authority to adopt rules necessary to
administer and enforce Aricle 4512j, and to
regulate licensees who fit and dispense hear-
ing instruments.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 16, 1995.

TRD-8510470 Gene R. Powers, Ph.D.
Chairperson
State Board of Examiners
for Speech-Language
Pathology and
Audiology

Effeclive date: September 8, 1995
Proposal publication date: April 18, 1995

For further information, please call: (512)
458-7236
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Subchapter C. Testing Proce-
dures and Equipment
e 22 TAC §741.32

The repeal is adopted under Texas Civil Stat-
utes, Article 4512j, §5 and §9A, which provide
the State Board of Examiners for Speech-
Language Pathology and Audiology with the
authority to adopt rules necessary {o adminis-
ter and enforce Article 4512, and to regulate
licensees who fit and dispense hearing instru-
ments.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authority.

Issued in Austin, Texas, on August 16, 1995.

TRD-9510471 Gane R. Powers, Ph.D.
Chairperson
State Board of Examiners
for Speech-Language
Pathology and
Audiology

Effective date: September 8, 1995
Proposal publication date: April 18, 1995

For further information, please call: (512)
458-7236
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The new section is adopted under Texas Civil
Statutes, Article 4512j, §5 and §9A, which
provide the State Board of Examiners for
Speech-Language Pathology and Audiology
with the authority to adopt rules necessary to
administer and enforce Article 4512, and to
regulate licensees who fit and dispanse hear-
ing instruments.

§741.32. Hearing Screening.

(a) Hearing screening is a manually
administered individual pure-tone air con-
duction screening with pass/fail results for
the purpose of rapidly identifying those per-
sons with possible hearing impairment
which has the potential of interfering with

communication. Hearing screening will be
conducted as follows: 25 dB HL (re ANSI-
1989) at the frequencies of 500, 1,000,
2,000, and 4,000 hertz (Hz). No response at
the screening level at any two frequencies
in either ear is the criterion for failure.

(b) Two failures in the same ear
would be followed with a second pure-tone
air conduction screening cf the same fre-
quencies at 25 dB HL (re ANSI-1989)
within three to four weeks. This subsection
will expire August 31, 1996.

(c) Effective September 1, 1996,
two failures in one ear or one failure in each
ear would be followed with a second pure-
tone air conduction screening of the same
frequencies at 25 dB HL (re ANSI-1989)
within three to four weeks.

(d) If the second pure-tone air con-
duction screening described in subsection
(b) of this section is failed, a recommenda-
tion shall be made for a professional evalua-
tion of hearing by a licensed physician or a
licensed audiologist. If the person tested
was a minor, the recommendation shall be
made to a parent or guardian. At that time
an extended recheck may be performed by
the screener.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authority.

Issued in Austin, Texas, on August 16, 1995.

TRD-9510472 Gene R. Powers, Ph.D.
Chalrperson
State Board of Examiners

for Spesch-Languaga
Pathology and
Audiology

Effective date: September 8, 1995
Proposal publication date: April 18, 1995

For further information, please call: (512)
458-7236
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Subchapter F. Requirements
for Registration of Audiolo-
gists and Interns in Audiol-
ogy Who Fit and Dispense
Hearing Instruments

* 22 TAC §741.87

The amendment is adopted undar Texas Civil
Statules, Aricle 4512j, §5 and §9A, which
provide the State Board of Examiners for
Speech-Language Pathology and Audiology
with the authority to adopt rules necessary to
administer and enforce Arlicle 4512, and 1o
regulate licensees who fit and dispense hear-
ing instruments.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercise of the agen-
cy's legal authority.
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Issued in Austin, Texas, on August 16, 1995.

TRD-9510473 Gene R. Powers, PhD.
Chairperson
State Board of Examiners
for Speech-Language
Pathology and
Audiology

Effective date: September 8, 1995
Proposal publication date: April 18, 1995

For further information, please call: (512)
458-7236
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TITLE 25. HEALTH SER-
VICES

Part I. Texas Department
of Health

Chapter 289. Radiation Control

The Texas Department of Health (depart-
menl) adopts amendments to §289. 116 and
§289.122; and new §289.230, concerning
certification of mammography systems, with
changes to the proposed text as published in
the March 28, 1995, issue of the Texas Reg-
ister (20 TexReg 2257) and to the comections
as published in the April 25, 1995, issue of
the Texas Register (20 TexReg 3108). Sec-
tion 289.112 adopts by reterence Part 42 of
the Texas Regulations for Control of Radia-
tion (TRCR) titled, "Registration of Radiation
Machires and Services™; and §289.116
adopts by reference Part 32 of the TRCR
tilled, "Use of Radiation Machines in the
Healing Arts and Veterinary Medicine.” Part
42 and Part 32 are adopted without changes
fo the text as proposed.

The new section combines 32.17, 32.44, Ap-
pendix 32-C, 42.24, and portions of 4232,
42.34, and 42.40 from TRCR Parts 32 and 42
concerning mammography and consolidates
them into new §289.230 relating to certifica-
tion of mammography systems. The new sec-
tion for mammography certification was
created to make it easier for registrants to
follow regulations that are specific to this mo-
dality because of the continuing changes in
mammography legislation and federal regula-
tions. Clarifying language has been added for
readability and paragraphs delineating record
keeping requirements for authorized use lo-
cations and mobile services have been
added. Section 289.230 also incorporates
items from the interim final standards of the
federal Mammography Quality Standards Act
(MQSA). This will make state regulations
more compatible with MQSA. The changes
include definitions, items on physician and
technologist training, medical physicist re-
sponsibilities, and clinical interpretation re-
quirements.

The amendments and new section are part of
the first phase to convert existing sections
that adopt by reference the various parts of
the TRCR to Texas Register format.

The following is a summary of all changes
made to the proposed new section.

In subsection (b), the definitions for "Ameri-
can Coliege of Radiology (ACR) phantom,”

"density difference,” “fog tesl,” and
"phototimer” were deleted and the subsection
renumbered. The words "mammographic ma-
chines™ were replaced by "x-ray producing
machines” in subsection (a)(1). In subsection
(a)(2), the word "individual” was replaced by
"physician,” and the words "to practice the
healing arts in which a radiation machine is
used” were replaced by "with license in good
standing.” In subsection (b)(2), the words "or
body" were deleted. In subsection (b)(7), the
word "or" was added between "conferences,
seminars” and a semi-colon added after the
word "seminars.” The word "maintaining” was
added before "viewing conditions” in subsec-
tion (b)(11). The sentence, "The phantom
shall be approved or accepted by the (FDA)"
was added 1o the end of subsection (b)(20).
In subsection (b)(21), the word "x-radiation”
replaces "radiation.” In subsection (b)(31), the
titte "mammographic scresning” was deleted
and replaced with "self-referral mammogra-
phy.” The words "of the healing arts legally
authorized 1o prescribe such tests for the
purpose of diagnosis. Screening is consid-
ered self-referral” were deleted. In subsection
(b)(36) subparagraph (B) was deleted and
renumbered. In subsection (c)(1), the word
"exclusively” was added after the word
"used,” language referencing specific sec-
tions was added; and the words "this chapter
but are nol.." were deleted. In subsection
(c)(2), the exemption for rhodium filters and
ancdes was deleted and an exemption for
xerography systems not used for detection of
diseases of the breast was added. Subsec-
tion (c)(3) was added to exempt equipment
not meeting the standards of subsection
(€)(1)(G). Subsection (c)(4) was added to al-
low exemptions from certain requirements for
mammography systems used exclusively for
invasive interventions for localizations or bi-
opsy procedures. In subsection (d)(1), the
words "with minimum" were replaced by
"while minimizing.” Subsection (d)(1) (B) was
changed to indicate specifically when quality
control items are to be performed on equip-
ment. There was also a change 10 indicate
the use of an alternate processor if the main
processor fails to meet operating parameters.
In subsection (d)(1){B)(i)(l), the words "devia-
tions of + 0.15 or more in OD" were replaced
by "deviations exceeding + 0.15 in OD." In
subsection (d)(1)(B)(v), the requirement for a
phantom image to be performed prior 1o the
first patient exposure at each new location for
mobile services was deleted and the section
reworded for clarity. The words "and within 60
days after a tube or tube insert replacement”
were added to the end of the sentence in
subsection  (d)(1)(B)(xv). In subsection
(d)(1)(B)(xvi), the words "evaluation of focal
spot performance” were added in place of
"focal spot size. " The sentence "Films in-
cluded in the repeat analysis are not required
to be kept after completion of the analysis,”
was added at the end of subsection (d)
(1)(C(i). In subsection d)(1)(C)(ii), the word
“integrity” was replaced by "condition.” In sub-
section (d)(1)(C)(ii)), the words "Sufficient
light or" were deleted. At the end of subsec-
tion (d)(1)(E)(1), these words were added, "or
he signed by electronic signature by the inter-

eting physician and include permission to

;@ an electronic signature for the repon.”
fhe sentence, "A facility is not required to

maintain copies of the lay person summary,”
was added at the end of subsection
(A(ND(E)Gi). In subsection (d) (1)(F), "24
hours” was used in place of "ten.” in subsec-
tion (d)(1)(F)(i), the words "or printed iabel"
and "facility name™ were added. In subsection
(@ (1) (F)iD), the word "or" was added after
the words "film jacket." Subsections d)
(1)(F)(ii){l) and (IV) were deleted ‘and the
subsection renumbered. Subsection
(d)(1)(F)(i)() was changed to read "date
and time of the first exam of each batch, and
date and time of batch development.” In sub-
section (d)(2)(A), the words "the" and "and/or
performing stereotactic biopsies” were de-
leted. In subsection (d)(2)(A)(ii), the refer-
ence to the osteopathic association was
corrected and an additional reference added
at the end of the subsection. In subsection
(d)(2)(B)(ii), the words "at least” were moved
to follow the words "an average of.” Subsec-
tion (d)(2)(B)(iii) was deleted. In subsection
(d)(2)(C) , the words "evaluating the perfor-
mance"” replaced "performing evaluation” and
the word "systems” replaced "system perfor-
mance.” In addition, references to the Texas
Radiation Control Act and other sections
were added. In (d)(3)(B) the sentence, "In the
absence of a qualified operator, a medical
physicist may perform these tests” was re-
placed by "The facility may assign the re-
sponsibility for individual tasks within the
quality assurance program to a quality control
technologist.” In subsection (d)(3)(B)(vii), the
word "integrity” was replaced by "condition.”
In subsection (d)@3)(C)()(Il), “resolution
and/or focal spot size” was replaced by "eval-
uation of focal spot performance.” Subsec-
tions  (d)B)C)()IX) on image quality
evaluation and (X) on artifact evaluation were
added. Subsection (d)(3)(C)() was renum-
bered. In subsection (d)(3)(C)(ii)(!1l), the word
“radiologist” was replaced by “physician.”
Subsection (d)(3)(D) on additional medical
physicist's responsibilities was added. In sub-
section (d)(4), all  references to
"mammographic screening” have been re-
placed with "self-referral” mammography. In
subsection (d)(5)(A)(), the word "emergency"
was deleted and the word "and" inserled be-
tween "operaling and safety." Subsection
(d)(5)(A)(i)) was deleted and the subsection
was renumbered. In subsection (d)(5)(A)(ii),
the words "at least™ and “for on-board proces-
sors” were added. In subsection (d)(5) (A)(iv),
the word "current® was added and specific
sections of the chapter were referenced and
required to be kept with the mobile service. In
subsection (d)(5)(A)(v), the words "copy of
were added before the word "certification.” In
subsaction (d)(5)(A)(vi), the words "if applica-
ble” were added. In subsection (d)(5)(B), the
word "olher” was inserted before the word
“records.” In subsaction (d)(6)(A)(i), the word
"emergency” was deleted and the word "and”
inserted between the words "operating and
safety.” The word "current” was added in sub-
section  (d)(6)(A)vii). In  subsection
(d)6)(A)ix), "mammography certification”
was replaced by "certification of mammogra-
phy system.” The words "it applicable” were
added to subsection (d)(6)(A)(x). Subsection
(d)(6)(A)(xi) was deleted and the subsection
renumbered. In subsection (d)(7), the word
"emergency” was deleted and the word "and"
inserted between the words "operating and
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safety.” Subsection (d)(9) on protective cloth-
ing was daleted and a subsection on tech-
nique charts added. Subsections (d)(11) on
holding patients and film, (d)(12)(A),(B), and
(C) on exposures of individuals other than the
patient, and (d)(13) on x-ray control were
deleted and the subsection renumbered. In
the new subsection (d)(11), the words “verbal
and visual” replaced "oral.”" The words "These
records may be maintained in electronic for-
mat” were added to new subsection (d)(13).
Subsection (e)(1){E) was renamed and re-
worded. In subsection (e)(1)(F), a provision
was added for the kVp to meet manufactur-
er's specifications or in the absence of manu-
facturer’s specifications meet other provisions
of the subsaction. In subsection (e)(1)(G), the
reference to §289.116 was deleted and spe-
cific wording on this requirement inserted. In
addition, the words "for acrylic or BR-12
phantom thickness of 2 cm to 8 ¢cm” were
deleted. Subsection (e)(1)(H) was rewritten to
reflect ACR guidelines and to add a provision
for target/fitter combinations not addressed by
ACR that do not meet 1equirements. In sub-
sacticn (e)(1)(I)(i), the word "removable” was
deleted and subsection (e) (1)(HG)il) on
magnification requirements was added. The
word “initially" was added after "systems” in
subsection (e)(1)(})(iii). In subsection (e)(1)(L)
(i), the order of I, I}, and lII" was changed.
Subsection (e)(1)(L)(ii) was added on optical
density (OD) of the phantom. In subsection
(e)(1)(M), a range of 4.0 to 4.5 cm was
added. In subsection (e)(1)(N), the reference
to §289. 116 was deleted and specific lan-
guage for this requirement added. In subsec-
tion (e)(2), a range of 4.0 to 4.5 cm was
added. Subsections (8)(2)(D) and (e)(3) were
deleted. In subsection (f)(3), the word "sepa-
rate” was deleted and the word "shall® re-
placed the word "may.” In addition the word
"current” was added in the last ssnience. In
subsection ()(5)(E), "self-referral” repiaced
"screening.” Subsection (f)(6) was rewritten to
specifically delineate requirements  for
stereotaclic or other unique mammographic
imaging modalities. Subsaction (i) on respon-
shililies of registrants was renumbered and
rewritien to delineate requirements. In addi-
tion, subsection (i)(3) was coirected o accu-
rately reflect the time requirements in
subsection (0)(2). Subsection (k) was
changed to read "Renewal of certification of
mammograephy systems" instead of "Renewal
of centificate of registration.” In subsection (k)
(1), the word "registration” was replaced by
"certification.” In subsection (n) (1)(E), the
sentence "Salisfaclory inspection...” was de-
leted. In subsection (n)(1)(F), the words
"and/or II" were deleled. In subsection
(0)(1){A)vii)(I), comected wording was in-
serted. In subsection (0)(1)(B)(iii), the word
"axillary" was replaced by the word "supple-
mental.” In the proposed figure 2, the time
requirement for subsection (d)(9)(B) was de-
leted, as is reflective in figure 4 of the final
section.

The following are the comments made on the

proposed section and the department’s re-
sponses to those comments.

Co:ament. One commenter stated, "Consid-
ering the proliferation of new regulations in
mammography the creation of a new part is
warranted. in general, all of the regulations

should be eliminated by revoking House Bill
63 which no longer serves a purpose but
continues to exact a significant monetary ex-
pense on mammography providers in Texas
(see subsection (a)).

Response. The depariment acknowledged
the remarks and made no change to the
section as a result of the comment.

Comment. Many commenters indicated that
facilities must comply with ACR, MQSA, and
the state and are concerned about overlap-
ping regulations and redundancy and the an-
nual certification required by the state. They
are also concemed with the expenditure of
time, money, and personnel on duplicate reg-
ulations. There is a perceived concem that
the proposed rules and language are not
compatible with those of ACR and MQSA and
the National Council on Radiation Protection
(NCRP). One commenter further indicated
that according to ACR, Texas regulations that
overlap MQSA standards cannot be more re-
strictive than the MQSA. One commenter re-
quests that the department incorporate the
ACR slandards into the regulations by refer-
ence. Several commenters feel that the tiers
of regulations will add to the cost of mam-
mography and could lead to the demise of
low-cost screening mammography and the
loss of mammography services in some ar-
eas of the state. One commenter suggests
that Texas accept ACR or MQSA certification
in lieu of Texas certification and inspections.
Another commerter suggests exempting
ACR accredited facilities from cerlification
and allow only those facilties who do not
want to be ACR accredited to have state
certification. The commenter further suggests
that the ACR or FDA could forward results of
the inspections to the Bureau of Radiation
Co)nlrol (BRC) (see subsections (d) through
(n)).

Response. In 1993, the 72nd Texas Legisla-
ture passed House Bill 63, an act regulating
mammography in Texas. This law requires
that standards shall be no less stringent than
the standards applicable under MQSA. Addi-
tionally, it requires annual certification and
inspections for all mammography systems in
the state, including those accredited by ACR.
The ACR does not perform inspections. Ulti-
mately, the state and MQSA inspections will
be combined, as MQSA also requires annual
inspeclions. The implementation of House Bill
63 is assigned to the department because of
its authority to regulate sources of radiation
under the Texas Radiation Control Act. The
FDA adopted interim final standards pub-
lished in the December 21, 1993, edition of
the Federal Register that adopted by refer-
ence the 1992, edition of the ACR "Mammog-
raphy Quality Control: Radiologist’s Manual,
Radiologic Technologist’s Manual, and Medi-
cal Physicisl's Manual” The proposed
§289.230 followed the guidelines in those
manuals. In the September 30, 1994, edition
of the Federal Register, the FDA amended
the interim final standards and atlowed facili-
ties to use either the 1992 or the 1934, edition
of "Mammography Quality Control: Radiolo-
gist's Manual, and Medical Physicist's Manu-
al." The department is attempting to modify
the regulations to add as much flexibility to
registrants as possible. Language utilized in
§289.230 follows the ACR and MQSA. MQSA

rules do allow states with mammography reg-
ulations to be more restrictive. The depart-
ment is not referencing the ACR manuals as
the FDA is in the process of writing specific
standards and will ultimately discontinue the
reference to those manuals. The department
made no change to the section as a result of
the comment.

Comment. Two commenters felt it was an
unwise precedent for the depariment to place
diagnostic mammography in a section sepa-
rate from all other uses of ionizing radiation in
medical, dental, podiatric, and chiopractic
practice. One commenter feels there is no
rational justification for treating the diagnosis
of breast cancer in such a unique manner.

Response. Because of the recent changes
and the anticipated continuing changes in
mammography legislation, the department
was having to amend several sections each
time new laws were enacted. The department
therefore created one section specifically for
mammography to cut down the cost and time
to amend several sections as changes oc-
curred. The proposed censolidation has been
positively received by mammography regis-
trants. The department made no change to
the section as a result of the comment.

GComment. One commenter suggested mov-
ing the definitions to the end of the section
like any glossary.

Response. The depariment is following the
format of other sections of the chapter. The
department made no change to the section as
a result of the comment.

Comment. One commenter stated, "While |
am very aware that there is no intent from the
BRC to include breast imaging modalities
other than x-ray imaging, there is no state-
ment to that fact in these regulations. While
ultirasound and MRI are obviously outside the
scope of the BRC for they do not use ionizing
radiations, the same is nct true for nuclear
medicine procedures. " The commenter sug-
gests that a statement needs to be included
in the subsection indicating that only proce-
dures involving x-ray units are covered (see
subsection (a)).

Response. The department agreed and has
added language to indicate that the purpose
of this sdction is to regulate x-ray producing
mammographic machines.

Comment. A commenter questioned if all the
mammography references to §289. 116 are
removed, what applies and why should this
be stated in subsection (a) (3)?

Response. The department agreed and has
removed the reference 1o §289.116.

Comment. Several commenters felt that the
department should not put in specifications
on phantoms as these change every year or
two and the regulations would be behind the
ACR and FDA and cause everyone {0 per-
form two separate tests, one for ACR and
one for the BRC. One commenter suggested
using the language "means a phantom ap-
proved or eccepted by the ACR,” (see de-
leted subsection (b)(1)).

Response. The department agreed and has
deleted the definition and the specifics of the
ACR phantom and has referenced a phantom
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approved or accepted by the FDA, which is
the entity approving accrediting bodies, sugh
as the ACR.

Comment. Several commenters quastioned
that in the ACR "Mammography Quality Con-
trol Manual, Revised Edition, 1984, the
mammographic phantom is "equivalent to ap-
proximately 4.2 cm compressed breas! tis-
sue..." The glandular dose conversion tables
are for 4.2 ¢m breasts. Previously, the phan-
tom was congidered a "4.5 om breast” and
the conversion tables were for 45 om
breasts. Commenters suggesled changing
the definition in subsaction (b)(1) and the
regulations in subsection (e)(1)(L) and (M) to
rellect the fact that the mammographic phan-
tom is now considered a 4.2 breast by the
ACR, which is an accrediting body for MQSA
(see deleted subsection (b)(1).

Response. The September 30, 1994, edition
of the Federal Register amended the interim
final rules of the FDA for all to use the 1982
or the 1994 ACR Quality Assurance Manuals;
therefore both 4.2 or 4.5 could be used. The
deparimeni has deleted the specifics of this
phantom and is referencing a phantom ap-
proved or accepted by the FDA, which is the
entity approving accrediting bodies, such as
the ACR.

Comment. One commenter questioned it the
presence of "or body" in the definition of
"Accrediling bedy or body™ is a typo? (see
subsection (b)(1)).

Response. This definition is from the MQSA
requirements but the department has deleted
*or body" from the definition for clarification.

Comment. One commenter felt that the defini-
tions of "Contacl hour" and "Continuing edu-
calion” contradict each other in that "contact
hour” states that it is attendance and/or par-
ticipation in instructor-directed activities and
"continuing education” states that it means
acquiring contact hours by attendance and/or
participation in lectures, conferences, semi-
nars or participation in self-study programs
(see subsection (b)(7)).

Response. The department acknowledged
the comment and has added punctuation to
the definition of "continuing education™ that
should clarify the meaning.

Comment. One commenter indicated that the
definition of "Control panel” specifies that the
control panel is used for the "manual setting
of technique factors.” The commenter felt this
seems rather limiting since the control panel
usually includes means of selecting automatic
modes, which in turn select the technique
factors, as well as initiating the exposure (see
subsection (b)(8)).

Response. The defirition’s intent is to indi-
cate a panel where one physically, i.e. manu-
ally, sets controls for either manual or
automatic exposure control. The department
made no change to the section as a result of
the comment.

Comment. Concerning proposed subsection
(b)(11), several commenters felt the dsfinition
of "Density difference” needs to be moie pre-
cise and two commenters questioned why
density difference is defined but not "speed
index” or "base + fog?"

Response. The dapartment acknowledged

the comment and fesls that since "speed in-

dex" and "base + fog" are also not dsfined

that these definitions would be betier placed

in a regulatory guide than in section. The

g::lenglgn for “density difference” has been
ted.

Cemment. One commenter suggested that in
the definition of "Facility" the last piwase, "and
the viewing conditions for that interpretation,”
Is unclear and suggested substititing "area
and equipment” for "conditions,” (see subsec-
tlon (B)(11)).

Rasponse. The departiment acknowledged
the comment and has added thg word "main-
taining" betwaen the words "and” and “the" fo
read "and maintaining the viewing conditions”
for clarlty.

Comment. Concerning proposed subsection
{(b)(14), Many commenters suggested the
definition of "Fog test” should be rewritten as
the fog test described does not agree with the
current definltion of fog in that it appears to
allow the use of unsensitized film.

Response. The department acknowledged
the comment and the fact that the definition
needs to be changed to use exposed film.
The depariment delated the definition and Is
placl& it in a regulatory guide rather than a
section.

Comment. One commenter suggested thal
the definition of "Half-value layer (HVL)" be
rewritten to read, "The halt value layer is the
thickness of a specilic substance which,
when introduced into the path of a beam of
radiation, reduces the exposwe rate by one-
half" (see subsection (b)(13)).

Response. The department acknowladged
the comment and made no change to the
section as a result of the comment.

Comment. Several commenters indicated the
definition of "Mammography™ would include
magnetic resonance imaging and radionu-
clide imaging and suggests replacing "radia-
tion” with “x-radiation® (see subsection
®)(21)).

Response. The department agreed and has
replaced “radiation” with "x-radiation.”
Comment. Several commenters had ques-
tions on screening mammograms on asymp-
tomatic women. One commenter asked if
such exams are exempt from this section?
Other commenters hed questions on "who
could order” these exams (see subseclion
(b)(31)).

Response. The department acknowledged
the comments. The intent of this definition
was to define "self-referred” mammography
only. The department has changed "screen-
ing” to read "self-referral” mammography to
clarify and avoid confusion.

Comment. Concerning proposed subsection
(0)(35), definition of "Pholotimer, " one
commenter indicated that it should be noted
that there is at least one phototimer on the
market today (Gensral Electric) that not only
confrols time, but kv, filtration, and target
material as well.

Response. The department acknowledged
the comment and has deleted the definition

as i was determined that this terminology is
not used in this section.

Comment, One commenter indicatad that the
definition of "Source-to-image receptor dia-
tance" follows the Code of Federal Regula-
tiong (CFR) In epecifying that the distance is
measured fo the center of tha input surlace of
the image recepior. The commenter indicated
it seemed that this is not the way 8ID is enher
specified or measured in mamm

the FDA, in its 13 January 1985 raft ot ﬁnal
regulations for  MQSA,  subsaction
(b)(S)(li)(A). introduced the dcscf&pﬂon. *dig-
tanos from the source to the midpoint of the
chest wall edgs of the image receptor support
device." The commenier suggests that since
§260.230 deals specifically with mammogra-
phy, it may be reesonable to have a special
definition of SID as used in mammography
included in this seotion (see subsections
(b)(32) and (33)).

Response. The depariment acknowledged
the comment and anticipates changing the
regulations when the FDA regulations be-
come final. The department made no change
to the section &s a result of the comment.

Comment. One commenter suggests chang-
ing "sourca" to "focal spot” in the definition of
"Source-to-image receptor distance” (see
subsections (b)(32) and (33)).

Response. The definition used is from 21
CFR 1020.30(b). The department made no
change to the section as & result of the com-
ment.

Comment. One commenter suggested insert-
ing the words "or target” after "scurce" in the
definition of "Sowrce-lo-image receptor dis-
tance” {see subsections (b)(32) and (33)).

Response. The definition used is from 21
CFR 1020.30(b). The department made no
change to the section as a result of the com-
ment.

Comment. One commenter suggested the
definition of "Source-to-image receptor dis-
tance” be changed to, "...means the distance
from the focal spot to the center of the input
surfaca...” (see subsections (b)(32) and (33)).

Response. The definition used is from 21
CFR 1020.30(b). The department made no
change to the section as a result of the com-
ment.

Comment. One commenter felt that the defini-
tion of "Survey" should be changed to allow
the following: "...performed by or under the
direct supervision of a medical physicist.” The
commenter felt there are not enough medical
physicists to do all the mammography sys-
tems in use. Using assistants, the medical
physicist would be responsible for the comrect
testing procedures and accuracy of the test-
ing (see subsection (b)(34)).

Response. The Medical Physics Practice Act
does not allow delegation of duties of the
medical physicist nor do the interim final stan-
dards of MQSA. The department made no
change to the section as a result of the com-
ment.

Comment. One commenter suggested using
the foilowing language in the definition of
"Swvey", "..means an on-site physics con-
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sultation and performance monitoring of a
mammography system performed by a li-
censed Medical Physicist." The commenter
indicated the inclusion of "performance moni-
toring” brings this definition info agreement
with that published by the ACR and the FDA
(see subsection (b)(34)).

Response. Section 900.12(d)(5) of the interim
final standards of MQSA addresses "surveys”
and states that "As a part of its cverall quality
assurance program, each facility shall have a
medical physicist establish, monitor, ...and
perform a survey of the facility..." The depart-
ment made no change to the section as a
result of the comment.

Comment. Concerning proposed subsection
(b)(40)(B), several commenters suggested
excluding hand-carried x-ray equipment from
the defintion of "X-ray equipment” as
mammographic equipment will probably ne-
ver be hand-held (see subsection (b)(36)).

Response. The department agreed and has
deleted this subparagraph.

Comrent. Two commenters felt the definition
of "X-ray tube” is a totally impractical defini-
tion and should be simplified. One of the
commenters said that the statement of "one-
fourth of the maximum" is not measurable
and unenforceable nor could the commenter
find a reference for this anywhere (see sub-
section (b)(38)).

Fiesponse. The definition used is from 21
CFR 1020.30(b). The department made no
change to the section as a result of the com-
ment.

Comment. One commenter noted with satis-
faction that maintenance or maintenance
schedule is not defined in the subsection (see
subsection (b)).

Response. The depariment acknowledged
the comment and made no change to the
section as a result of the comment.

Comment. One commenter indicated the
wording, "These units are required to meet
applicable provisions of this chapter,” is con-
fusing and requests clarifying language (see
subsection (c)(1)).

Response. The department agreed and has
added language to indicate that the units
must meet the applicable provisions of
"§289.112 and §289.116 of this title.”

Comment. Many commenters questioned
why mammographic systems utilizing rho-
dium filters are exempt from the beam quality
requirements of subsection (8) (1)(H). One
commenter suggested that this exemption
should be broader to allow for any non
Mo/Mo combination to exceed the require-
ments of beam quality (see subsection
(©)(2)).

Response. The department agreed and has
deleted this exemption and made changes to
the beam quality requirements in subsaction

(e)(1)(H).

Comment. Several commenters suggested
changing the word "minimum” to "acceptable”
as the dose must be acceptable, ie., ..low,
but not minimal, as the most minimal expo-
sures will produce a poor quality image (see
subsection {d)(1)(A)).

Response. The intent of the statement was to
indicate that high-quality images be produced
while minimizing patient exposure. The de-
partment has changed the language in this
section to reflect that intent.

Gomment. One commenter stated that codify-
ing of quality assurance in subsection (d)(1)
seems to be unnecessary and will require
"constant changing™ as national standards are
revised. The commenter indicated it would be
appropriate to incorporate by reference the
current ACR Mammography Quality Contro!
Manual, since MQSA will require compliance
to this standard and there should not be two
separate sets of regulations for mammogra-
phy providers to meet (see subsection (d)(1)).

Response. The FDA adopted interim final
standards for mammography that adopted by
reference the 1992 and 1994 ACR quality
control manuals. The department is not refer-
encing the ACR manuals as the FDA is in the
process of writing specific standards and will
discontinue the reference to the ACR manu-
als. The depariment made no changs to the
section as a result of the comment.

Comment. Severai commenters questioned
the requirement that if a processor does not
meet parameters in this section, then mam-
mography shall not be performed. Two
commenters suggested language to allow the
use of an alternate processor (see subssction

(A)(1)(B)).

Response. The department agreed and has
included provisions to utilize a backup pro-
cessor.

Comment. Several commenters felt requiring
films be maintained for a year is unnecessary
and is done only for the convenience of in-
spectors and the overburdensome record
maintenance should be eliminated (see sub-
section (d)(1) (B)).

Response. Subsection (d)(5)(A) of this sec-
tion delineates only the records needed to be
kept on units authorized for mohile services.
Subsection (d)(5)(B) of this section states that
all other records required by this part shall be
maintained at a specified location. It is not the
intent of the requirement to keep one year's
worth of images on & van, but only those for
90 days. The department did change the lan-
guage in subsection (d)(5)(A) to indicate that
90 days of quality conirol records must be
maintained only on vans with on-board pro-
€ossors.

Comment. One commenter questioned why
the densitometer must be checked every 12
months and wondered what this means? The
commenter also asks if calibrated QC strips
should likewise be recalibraled every 12
months? The commenter felt this is an unnec-
essary requirement in view of all ths addi-
tional routine monitoring required and
questioned that it is overkill to require com-
plete processor monitoring on a weekend or
for the situation where a single patient might
be examined (see subsection (d)(1)(B)(i)).

Response. The densitometer needs to be
checked to ensure that it remains stable.
Some manufacturers recommend weekly cal-
ibrations that the registrant may perform. The
intent of processor monitoring is to assure
high quality images for every patient, whether

the exam occurs on a weekend or weekday.
These procedures follow ACR guidelines.
The department made no change 1o the sec-
tion as a result of the comment.

Comment. Concerning proposed subsection
(d)(1)(B)(iv), several commenters questioned
performing a phantom image prior to doing
films at each new location for mobile mam-
mography services. One commenter indi-
cated this requires one to three hours of
travel time just to develop a phantom.

Response. The department agreed and has
deleted the requirement for a phantom image
at each new location for mobile services.

Gomment. One commenter understood the
point being made by the term, "prior to the
first patient exposure” as it refers to proces-
sor monitoring but did not understand how
the same term applies to phantom images
since they aren't a daily requirement (see
subsection (d)(1)(B)(iv)).

Response. The department agreed and has
deleted this requirement.

Comment. One commenter suggested using
the word "services" in place of "systems" at
the end of the first sentence (see subsection

(A)(1)(B)(W)).

Response. The department agreed and has
changed the section to reflect the comment.

Comment. Two commenters suggested "cor-
reclive action” needs to be defined in the
repeat analysis section as ACR requires re-
peatl analysis only if at least 300 patients
have been imaged (see subsection

@C)@)-

Response. "Comective action” means that
once the registrant determines the causes of
the repeat films, such as poor positioning,
patient motion, or artifacts, steps may be
taken to investigate and reduce the problem.
The department made no change to the sec-
tion as a result of the comment.

Comment. Several commenters questioned
what "view box uniformity” and "device integ-
rity” are and how should they be documented.
One commenter stated that masking mam-
mography is an accepted practice now but
should not be required as a regulation. The
commenter further stated that checking the
viewbox every six months means that some
sort of record must be maintained (see sub-
section (d)(1){C)(ii)).

Response. "Viewbox uniformity” means visu-
ally checking the viewboxes for uniformity of
luminance. ACR guidelines recommend
checking the viewboxes on a weekly basis.
The department changed the word "integrity”
to "condition.”

Comment. Concerning subsection
(d)(1)(C)(iii), several commenters indicated
that this is unclear and that ACR doesn't say
anything about sensitizing film by exposing it
to light. One commenter indicated that the
ACR "Mammography Quality Control Manual,
Revised Edition, 1994,” is required by ACR
and therefore by MQSA (see).

Response. FDA and the MQSA allow the use
of the 1992 or 1994 quality control manuals.
The department deleted the words "sufficient
light” from this clause.
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Comment. Concerning subsection
(d)(1)E)(@), two commenters suggested
allowing the use of an electronic signature by
the interpreting physician as computer sys-
tems have many fail safes to ensure security.
One commenter included suggested lan-
guage for this subsection.

Response. The department agreed and has
incorporated the suggested language into the
rule.

Comment. Concerning subsection
(d)(1)(E)(iii), two commenters suggested that
this requirement should apply only to the writ-
ten medical report and not to the lay sum-
mary which is unnecessary duplication of
paper and effort and will increase the ex-
pense of the study.

Response. The department agreed and has
included language that indicates a facility is
not required to maintain of copy of the lay
summary.

Comment. One commenter suggested re-
scinding the ten-hour limitation on batch pro-
cessing. The commenter indicated that
mobile mammography is critical to the less
populated, more remote areas of the state
and is hindered by this regulation bacause of
geographic distance from fixed-site locations
(see subsection (d)(1)(F)).

Response. The depariment agreed and has
changed the ten hour limitation to 24 hours.

Comment. Several commenters indicated that
while it is advantageous to permanently mark
films with name and date, certain circum-
stances require deviation from that standard.
The commenter further indicated that errors
are made during the original flash/exposure
of film and comrections can only be made by
using a printed sticker and suggested provi-
sions need to be made for such eventualities
(see subsection (d)(1)(F)()).

Response. The depariment agreed and has
added language that also allows the use ot a
printed label.

Comment. Several commenters questioned
why the recording of "compressed breast
thickness and kVp is required?” Two
commenters state that while many newer
units automatically record that information on
the film, the recording of that information from
older units will be labor intensive and the
commenter is puzzied why the slate would
require this (see subsection (d)(1)(F)(i))).

Response. The department agrees with the
ACR recommendation on recording degree of
compression and kVp which is especially im-
portant for the technologist in self-referral or
screening mammography when a physician
may not be on-site to review films and pa-
tients may need to be called back in for
additional views. The use of this information
can aid in reducing the amount of exposure
on repeat films. The department made no
change to the seclion as a result of the com-
ment.

Comment. Two commenters questioned
keeping a patient log that serves no purpose
but adds significantly to the paperviork re-
quirements. One commenter stated that on
many occasions they have had to add an
additional employee to maintain this and

other paperwork requirements, and the log,
once compieted, is filed away never to be
seen again (see subsection (d)(1)(F)(ii)(!)).

Response. The requirement for the log has
been modified to include the date and time of
the first exam of each batch, and the date and
time of baich development. It is the depart-
ment's experience that facilities routinely
maintain patient logs, either manually or
electronically.

Comment. Several commenters stated that it
is time to eliminate xeromammography from
the regulations as few units remain operative.
One commenter stated that he is not aware of
a single xeromammography system sfill in
operation (sse subsection (d)(1)(G)).

Response. There are xeromammography
units operaling in the state. The depariment
made no change to the section as a result of
the comment.

Comment. Conceming subsection (d)(1(G),
in regard to the last sentence, one
commenter stated "Sounds like the depart-
ment doesn't know how to distill the essence.
Does the department have a copy available?"

Response. The department acknowledged
the comment and made no change to the
section as a result of the comment.

Comment. One commenter questioned why
the requirement for documented training in
mammography inferpretation was deleted as
the commenter felt this was rather important
(see subsection (d)(2)(A)(D).

Response. The department deleted this as it
was in lieu of board certification. The depart-
ment made no change to the section as a
result of the comment.

Comment. One commenter suggested cor-
recting the reference to the osteopathic con-
tinuing education body and &dding the
following to the end of the sentence "..or the
Council on Postdoctoral Training of the Amer-
ican Osteopathic Association (COPT-AOA)
(see subsection (d)(2)(A)ii)).

Response. The department agreed and has
mads the comrection and added the reference.

Comment. Concemning subsection
(d)(@(B)(i), one commenter felt that five
years of experience cannot be a substitute for
formal training. The commenter further slated
that there are too many technologists practic-
ing that perform a modality for years and still
fail to improve or learn anything more than is
necessary {o get by.

Response. The five years of experience was
a method to “grandiather" mammography
technologists and is only substituted for the
20 howrs of formal training. All technologists
performing mammography must acquire the
continuing education credits required during
each three year period. The depatment
made no change to the section as a result of
the comment.

Comment. One commenter suggested mov-
ing "ot least” to after "an average of" (see
subsection (d)(2)(B)()).

Response. The department agreed and has
made the change.

Comment. Concerning subsection
(d)(2)(B)(ii), one commenter felt the wording

is unclear and questioned whether it means,
"five hours per year" or can one accumulate
fifteen or twenty hours at one course at one
time and use this as the fifteen needed every
three years. The commenter stated it will be
ditficult to acquire five useful mammography
specific CEU's per year without taking a full
course earning fiteen or twenty CEU's and
gaining a lot of useful knowledge.

Response. The intent of the requirement is
that continuing education credits be acquired
at an average of five hours per year over a
three year period. A technologist may acquire
credits during one continuing education ses-
sion or accumulate them as smaller incre-
ments that can be acquired at continuing
education sessions such as the annual Texas
Society of Radiologic Technologists mesting.
The department made no change to the sec-
tion as a result of the comment.

Comment. Conceming proposed subsection
(d)(2)(B)(iii), two commenters questioned if
this requirement is really necessary and when
was the last time an inspector asked this
quastion of a tech. The commenters felt this
paragraph should be eliminated.

Response. The department agreed and has
deleted this clause.

Comment. One commenter indicated that it
would be helpful to give the reference that a
physicist must also be registered with the
department as a physicist new to Texas will
not be familiar with the difference between
licensing and registration and would appreci-
ate some gudance (see subsection
(@)()(C))-

Response. The department agreed and has
added the reference.

Comment. Several commenters stated that
they do not believe that a person licensed as
a diagnostic medical physicist shouid be re-
quired to be registered with the department
when neither technologists nor physicians are
so required (see subsection (d)(2)(C)).

Response. The Texas Radiation Control Act,
§401.101, requires all persons using sowrces
of radiation to be registered. Physicians with
solo practices must hold individual registra-
tions and all other physicians using sources
of radiation are required to be listed on facility
registrations or licenses. The Texas Medical
Practice Act allows physicians 10 delegate
and x-ray technologists perform exams under
that delegation. Technologists, therefore, are
not required to be registered individually.
Likewise, physicists with solo practices per-
forming consultant work must hold an individ-
ual registration. Physicists working solely at a
facility that holds a registration are exempt
from individual registration in accordance with
§289.122. The department made no change
to the section as a result of the comment.

Comment. Concerning subsection (d)(2)(C),
several commenters suggested adding word-
ing that would allow assistants under direct
supervision of a licensed diagnostic radiologi-
cal physicist who is registered with the de-
partment to perform mammographic system
performance evaluation. The licensed physi-
cist would be responsible for the correct test-
ing procedures and accuracy of the tesling
(see subsection (d)(2)(C)).
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Response. The Texas Medical Physics Prac-
tice Act and MQSA do not allow delegation ot
mammography physicists’ duties to qualified

‘sistants. The department made no change

the section as a result of the comment.

Comment. One commenter questioned if a
physicist is part of a group that is registered,
does that individual have to also be regis-
tered separately? (see subsection (d)(2)(C)).

Response. If a physicist is part of a group that
is registered, it is not necessary for that indi-
vidual to be registered separately. The de-
partment made no change to the section as a
result of the comment.

Comment. One commenter suggested adding
"or medical health physics” after "diagnostic
radiological physics” as both are qualified for
this activity under the Medical Physics Prac-
tice Act (see subsection (d)(2)(C)).

Response. House Bill 63, Subchapter L,
§401.424(a)(4)(B) requires that the licensed
medical physicist hold a specialty in radiol-
ogy. The department made no change to the
section as a result of the comment.

Comment. Several commenters felt that
many of the equipment operators tasks can
be better performed by individuals other than
equipment operators and the phrase that al-
lows a physicist to perform these tasks is
redundant. One commenter stated that the
ACR has explicitly indicated that individuals
other than the mammography technologist
may perform tasks that are the responsibility
of the technologist (see subsection (d)(3)(B)).

esponse. The department agreed and has

‘hanged the language to allow a facility 1o

delegate individual technologist's tasks within
the quality assurance program to a quality
control technologist.

Comment. Concerning subsection (d)(3)(C),
two commenters suggested changing “sur-
vey" lo "performance evaluation" which the
commenters felt would be in keeping with
ACR and FDA nomenclature. One
commenter suggested that the evaluation of
image quality and image artifacts should be
included.

Response. Section 900.12(d)(5) of the FDA's
interim final standards for MQSA addresses
"surveys" and states that "As a part of its
overall quality assurance program, each facil-
ity should have a medical physicist establish,
monitor, ...and perform a survey of the facili-
ty.." The deparimernt agreed with the
commenter on the evaluation of image quality
and image artifacts and has added this lan-
guage.

Comment. Concerning subsection
(d)(3)(C)(i)(IV), one commenter questioned if
the reference in the subclause 1o subsection
@)(1)(N) is correct.

Response. The reference is comect and the
department made no change to the section as
a resuft of the comment.

Comment. Concerning subsection
(@)@)(C)i)(Vill), one commenter stated that
the reference to subsection (e)(1)(E) indi-
cates that a resoiution test can be performed
for evaluating the focal spot, yet there is no
mention of resolution checks in the subsec-

tion. The commenter recommended the vfor-
ence 1o resolution be added to eliminate
confusion.

Response. The depariment agreed and has
changed the language in subsection
(e)(1)(E).

Comment. Two commenters felt the quality
assurance program is a large document and
needs to be available at the specified location
for inspection by the department but does not
need to be kept with the mobile unit (see
subsection (d)(S)(A)(ii)).

Response. The department agreed and has
deleted this from the requirements.

Comment. One commenter suggested using
the same wording in subsection (d)(5) (A)(iii)
as in (d}{6)(A)(iv).

Response. This requirement refers to mobile
services, so using the phrase "at that loca-
fion" would not be eppropriate. The depan-
ment made no change to the seclion as a
resuft of the comment.

Comment. Two commenters suggested delet-
ing the requirement to keep quality control
records on the van for 90 days. The
commenters indicated quality control records
must be maintained at the site of the proces-
sor ulilized to develop the films and for some
facilities this is the home base and not with
the mobile unit. The commenters further
stated that requiring this would increase ex-
penses by necessitating either double chart-
ing of processor daily quality coniro! or by
increasing the need for couriers or telephone
calls between home base and the mobile unit
(see subsection (d)(5)(A)(iv)).

Response. The department agreed and has
changed the requirement to apply only to
mobile services with on-board processors.

Comment. Two commenters suggested spec-
itying the sections of the chapter that are
pertinent to mammography that are to be kept
on the unit and not require the whole ‘chapter
(see subsection (d)(5)(A)}(v)).

Response. The department agreed and has
specified sections that should be kept with
the mobile service.

Comment. Two commenters suggested keep-
ing one month of fims on the van and send-
ing the others to the authorized use location.
One commenter suggesied changing 90 days
to 45 days (see subsection (d)(5)(A)(iv))

Response. The depariment has changed the
requirement to apply only to those mobile
services with on-board processors.

Comment. Two commenters suggested
changing "survey” to "equipment evaluation”
or "annual performance evaluation™ for con-
sistency (see subsection (d)(6)(A)(vii)).

Response. Section 900.12(d)(5) of the FDA's
interim final standards for MQSA addresses
"surveys” and stales that "As a part of its
overall quality assurance program, each facit-
ity should have a medical physicist establish,
monitor, ...and perform a survey of the facili-
ty..." The departiment made no change to the
section as a result of the comment.

Comment. One commenter suggested adding
the word "current” in front of TRCR (see
subsection (d)(6)(A)(vii))).

Response. The department agreed and has
added the wording change.

Comment. One commenter questioned what
emergency procedures are in x-ray? The
commenter further suggested that throughout
the rules these should read "Operaling and
Safety Procedures” and be defined as being
equivalent to requirements in TRCR Part 21.
The commenter also suggested in the first
sentence to use the words "shall include”
instead of "including” (see subsection (d)(7))

Response. The department has changed the
requirement to delete the word "emergency.”

Comment. One commenter indicated that
“Personnel Monitoring” is in the title but is not
addressed. The commenter questioned "what
exemptions?” and suggested substituting
"limits" for “requirements” (see subseclion
(dx8)).

Response. The department has inserted the
words "and personnel monitoring” in the body
of this paragraph. Personnel may be exempt
from personne! monitoring in accordance with
TRCR Pait 21 as adopted by reference in
§289. 113.

Comment. Concerning subsection (d)(9), two
commenters felt that language on protective
clothing and devices is unnecessary.

Response. The department agreed and has
deleted the paragraph.

Comment. One commenter felt the last sen-
tence of subsection (d)(10) is redundant with
subsection (0)(2).

Response. The department acknowledged
the comment and made no change to the
section as a result of the comment.

Comment. Conceming proposed subsection
(d)(11), several commenters felt that the re-
quirement on "holding patients and film" is
unnecessary and should be deleted.

Response. The department agreed and has
deleted the paragraph.

Comment. Concerning proposed subsection
(d}(13), several commenters felt that the re-
quirement on permanent control booths is
unnecessary as many excellent mammogra-
phy systems are equipped with fold-away
shiekis that are perfectly adequate.

Response. The department agreed and has
deleted the paragraph.

Comment. Concerning subsection proposed
(d)(14), several commenters felt that the
paragraph on "exposure of individuals other
than the patient” is covered in another section
of this chapter and should be eliminated.

Response. The depatment agreed and has
deleted subparagraphs (A), (B), and (C) of
proposed subsection (d)(14).

Comment. Concerning proposed subsection
(d)(15), two commenters suggested that the
signature requirement is not useful and allow-
ing records to be maintained in electronic
format would be helpful.

Response. The department agreed and has
deleted the requirement for a signature and
allowed the maintenance of records by elec-
tronic format.
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Comment. Concerning proposed subsection
(d)(15), one commenter suggested that the
word "maintenance” be replaced with the ac-
cepted nomenclature of "performance evalua-
tion.”

Response. The depariment acknowledged
the comment and made no change to the
section as a result of the comment.

Comment. Two commenters questioned if "in-
dividual component” includes each screw and
bolt and suggested deleting "and their individ-
ual components™ {(see subsection (e)(1)(B)).

Response. This was riot the intent of the
proposed section. The depariment made no
change to the section as a resuit of the com-
ment.

Comment. One commenter indicated inter-
pretation of mammographic images is en-
hanced by the ability to reduce all extraneous
light and the requirement that the x-ray field
cannot extend beyond the outside edges of
the image receptor effeciively prevents com-
plete exposure of the outside edges of the
film. The commenter further indicated that
additional light is allowed around the unex-
posed edges of the film, thus hindering the
radiologist’s ability, and collimation should be
allowed to extend beyond the outside edges
by 1.0% of the SID. This extension of the field
will be stopped by the breast support tray and
will not affect either the patient or the exami-
nation adversely (see subsection (e)(1)(D)).

Response. Collimation requirements are de-
fined by the FDA. The department made no
change to the section as a resutlt of the com-
ments.

Comment. Many commenters indicated that
the latest ACR physics manual suggests the
use of a line pair test tool for assessment of
the focal spot (see subsection (e)(1)(E)). Sev-
eral commenters felt that the requirement for
the focal spot to meet NEMA specifications is
outdated and should be eliminated (see sub-
section (e){(1){E)).

Response. The FDA adopted amended in-
terim final standards published in the Sep-
tember 30, 1994, edition of the Federal
Register that allows facilities to use either the
1992 or the 1994, edition of the ACR quality
control manuals. The 1994 ACR manual al-
lows the use of either method. The depart-
ment has changed the section to follow ACR
guidelines.

Comment. Two commenters suggested re-
placing "actual kVp" with "measured kVp"
(see subsection (e)(1)(F)).

Response. The terminology is consistent with
that used by ACR. The department made no
change to the section as a result of the com-
ment.

Comment. One commenter questioned if it is
intended that "kVp used in clinical conditions"
be matched with the phantom thickness, that
is, is it intended that the lower clinical kVp's
be wused with the smaller phantom
thicknesses and the higher kVp's used with
the larger thicknesses? The commenter
stated that meeting this requirement can be
difficult if it is required that the full range of
phiantom thicknesses be imaged over the full
range of clinically used kVp's (see subsection

©)(1)G)-

Response. The department agreed and has
deleted the language “for acrylic or BR-12
phantom thickness of 2 centimeters to 6 cen-
timeters.” The department has also allowed a
provision in subsection (c)(3) for equipment
that does not meet this standard.

Comment. One commenter indicated that the
AEC performance test is very minimal com-
pared with the additional tests required by
ACR and that the department requirements
do not allow older units' compensation ci-
cuits to be used. The commenter stated that
under department requirements, units not
able to maintain film density to within + 0.3
fail; however, ACR allows such units to pass
it a technique chant using density control set-
tings is used. The commenter felt this require-
ment discriminates against older units that
may be corected with a technique chart (see
subsection (e)(1)(G)).

Response. The depariment agreed and has
allowed a provision in subsection (c)(3) for
older equipment that may not meet this stan-
dard.

Comment. Two commenters indicated that
the requirement in subsection (e)(1) (G) is
written in such a way that a perfectly accept-
able test to measure AEGC performance could
be cited just because it was not performed
exactly the way the department thinks it
should be done. The commenters state that
the depariment should only be concemed
with whether the test was done by a licensed
medical physicist, and what corrective actions
were taken, if required. The physicist is re-
sponsible for determining the appropriate
test, evaluating the results, and recommend-
ing appropriate corrective action.

Response. The department acknowledged
the comment and deleied the language “for
acrylic or BR-12 phantom thickness of 2 cen-
timeters 10 6 centimeters.”

Commenl. Many commenters suggested fol-
lowing the recommendation of the ACR on
HVL. Two commenters stated that the ACR
does not address the appropriale range of
HVL for tungsten targets with rhodium filters
and there are a significant number of
Siemen’s systems with this combination in
Texas (see subsection (e)(1)(H)).

Response. The depariment agreed and has
changed the requirement to be consistent
with the ACR. A provision has also been
included for equipment with target/filter com-
binations not addressed by the ACR.

Comment. Several commenters noted that
the wording of this sentence indicates that a
removable grid is required and that many
systems are manufactured with non-
removable grids and suggested deleting the
word “removable” except for systems de-
signed for magnification mammography (see
subsection (€){(1)()(i)).

Response. The wording followed the FDA
interim final standards §900.12(b) (2)(iv). The
dspartment has amended this section to de-
lete the word "removable. " Language was
included for equipment used for magnification
studies to have a removable grid.

Comment. One commenter indicated that a
spot of poor film-screen contact outside the

usual area of the screen that is used for
visualization of the breast does not interfere
with the image and the section should be
modified to account for this situation (see
subsection (e)(1)(K)).

Response. Film-screen contact must be ac-
ceptable for the whole area as a facilily must
be prepared to image patients with large
breasts. The department made no change to
the section as a result of the comment.

Comment One commenter indicated no de-
duction is made for artifacts in the phantom
image as will be required by MQSA (see
subsection (e){1)(L)).

Response. The accrediting body scores the
phantom. The intent of this requirement is for
the facilly to have some basis for image
quality. The department added a provision for
optical density for the phantom.

Comment. Two commenters indicated the de-
partment should not put itself in the position
of shooting at a moving target on exactly
what the specifications should be on this
month’s standard phantom and if the phan-
tom is approvad by ACR and/or FDA, the
image quality acceptance criteria will be pub-
lished with the phantom (see subsection
@)(1)(L).

Response. For the current phantoms, the
scoring criteria are appropriate. The depart-
ment made no change to the section as a
result of the comment.

Comment. One commenter suggested the
statement in subsection (e)(1)(L)(iii) "No
mammogram shall be taken on patients if this
minimum is not met,” exceeds the recom-
mendations by both FDA and ACR and
should be eliminated. The commenter indi-
cated there are many clinical situations where
a patient may be disserved if an examination
is not performed due to an equivocal phan-
tom image.

Response. The department considers the
quality of the mammogram 1o be the topmost
consideration in the establishment of the
state law and rules for mammography and
made no change to the section as a result of
the comment.

Comment. One commenter stated if the facil-
ity knew the compasition of the breast a pri-
ori, then there would be no need for
mammography at all. The commenter sug-
gested this be worded to make more sense:
"The technique settings and equipment used
...shall be those used by the facility for com-
monly recording and processing clinical
mammographic images (see subsection

(e)(1)(M)).

Response. The technique settings to be used
for the test are specific to a certain breast
composition. The department made no
change to the section as a result of the com-
ment.

Comment. Concerning subsection (8)(1)(N),
one commenter asked why the subparagraph
references §289.116 and why not put the
information here in this subsection (see sub-
section (e)(1)(N)).

Response. The department agreed and has
included the referenced portion from
§289.116 into this section.
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Comment. Concerning subsection (e)(2), two
commenters questioned why this has to be
pecitied in millirad or milliGray and why not
ad or cenliGray.

Response. This is the terminology used by
the ACR and is most common in the medical
physicists' reporis the depariment receives
on average glandular dose. The depariment
made no change to the section as a result of
the comment.

Comment. Several commenters stated that
the ACR phantom is now considered equiva-
lent to & 4.2 om compressed breast and the
1984 ACR manuals Indicate a 4. 2 cm com-
pressed breast and all the new conversion
tables assume 4.2 cm. (see subsection
(e)2).

Response. - There is coniroversy between
FDA and ACR as to whether this should be
4.2 or 4.5 cm. The department changed the
saction to reflect a range of 4.0 to 4.5 cm.

Comment. One commenter stated that if
there are no xeromammography systems left,
subsection (8)(2)(C) should be deleted.

Response. The depariment made no change
fo the section as a result of the comment, as
there are xeromammography units operating
in the state.

Comment. Several commenters stated that
calculation of average glandular dose for spe-
cialized stereotactic systems is not appropri-
ate (see subsection (e)(2)(D)).

Response. The department agreed and has
deleted the requirement.

Comment. One commenter indicated that if
he has comectly interpreted the opening
statement of subsection (e)(3), the entire sec-
tion is intended to be applied to stereotactic
as well as diagnostic systems. The
commenter recommended that inclusion of
stereotactic units under these requirements
be considered on a section-by-section basis
and after some additional study of the practi-
cality and implications of the inclusion, rather
than by an alkinclusive statement.

Response. The department has revised the
certification requirements for stereotactic
units.

Comment. One commenter suggested that
consistency between the requirement in sub-
section (e)(3)(A) and those proposed in
§289.116 should be considered.

Response. The department agreed and has
deleted this requirement.

Comment. Two commenters questioned why
the requirement in subsection (e)(3) (B) is
necessary.

Response. The department agreed and has
deleted this requirement.

Comment. Several commenters stated that
compliance with subsection (e)(3)(C) is the
responsibility of the FDA and it is not possible
to evaluate this in the field. The commenters
suggested that it should be deleted.

Response. The department agreed and has
deleted the requirement.

Comment. One commenter stated there is no
consistency between how the department has
decided to administer subsection (f) and what
is actually written in the section. The
commenter has been tokd by BRG that prior
approval must be obtained for changes to
components if they are listed on the ceifi-
cate itself. Other items in the original applica-
tion that are not listed individually on the
centificate may he changed with only a re-
quirement of notification, not prior approval.
The commenter stated that the only reference
that could be found regarding the submission
of information is in subsections (f)(1) and (i).
The commenter stated that the department
has evidently arbitrarily chosen to include ra-
diologists and technologists on the certificate
but not processors or viewing devices (see
subsaction (f)).

Response. Radiologists and technologists are
listed on the cartification of memmography
systems for non-ACR accredited facilities or
for thase facilities that chose to submit paper-
work and pay the fee as a non-accredited
facilty. The mammography equipment itself,
along with the radiation safety officer and the
supervising physician will always be listed on
a cerification. Subsection () has been
amended to specify the responsibilities of the
registrant with regard to notification of
changes.

Comment. One commenter felt it is an oner-
ous and unnecessary burden to have 1o com-
plete State of Texas certification forms for
each mammo unit every year as this pile of
information almost duplicates the data re-
quired for ACR accreditation except the state
requires more information than the ACR. The
commenter states the certification process
was a good idea before MQSA accreditation
became mandatory and universal but is no
longer useful. A simple one page registration
form along with a copy of the MQSA accred:-
tation certificate is now sufficient. The
commenter is concerned that the ACR ac-
creditation lasts for three years and the state
certification expires after one year and all
forms must be refiled again (see subsection

M.

Response. Annual cerification is a require-
ment of House Bill 63, passed by the 72nd
Legislature and will remain in effect unless
the Legislature ameands the law The require-
ments of this law are in addition to the re-
quirements of MQSA. The annual renewal
process is very simple, requiring only minimal
infogmation and any changes the facility may
have had since the last certification process.
The department made no change to the sec-
tion as a result of the comment.

Comment. One commenter indicated that
since the department issues one mammogra-
phy certificate with one control number, then
it is not appropriate to use the term "sepa-
rate.” The commenter realizes that House Bill
63 uses that term but the department’s use of
the word is very misleading (see subsection

(@)

Response. The depariment agreed and has
deleted the word "separate.”

Comment. Many commenters indicated that
the requirements of subsection (f) (6) prohibit
anyone but a radiologist from performing

stereolactic breast biopsy procedures. The
commenters suggested that this be changed
since general surge ons are seeing the major-
ity of patients with ‘east disease and are the
most familiar with breast anatomy and the
treatment of breast lesions and surgeons see
the majority of patients for posl-
mammography diagnosis and evaluation.
They further stated that stereotactic equip-
ment is not used for interpretation but rather
for localization and tissue diagnosis of a
breast lesion. One commenter indicated that
providing women with & comprehensive, cost
effective, team approach in health care deliv-
ery can be best achieved by allowing sur-
geons, who are adequately trained, to
perform this procedure in partnership with the
racdiologist.

Response. The department agreed and has
deleted the requirement for localization or bi-
opsy procadures to be performed by a radiol-
ogist.

Comment. Many commeniers staled that
stereotactic mammography syslems have
completely different design criteria from
screening and diagnostic mammography sys-
tems and cannot meet the department’s re-
quirements. The commenters suggest that
the requirements be deleted or modified (see
subsection (f)(6)).

Response. The department agreed and has
revised the cerlification requirements for
equipment used for invasive interventions for
localization or biopsy procedures.

Comment. Two commenters questioned the
department'’s ability to meet the time limita-
tions in subsection (f)(7) and felt the depart-
ment should consider withdrawing the time
commitments in this section.

Response. The time limitations are internal to
the department. The depariment made no
change to the section as a result of the com-
ment.

Comment. Two commenters questioned it
subsection (f)(8) shoukint be included in
§289.122.

Response. This requirement is intended to
serve in conjunction with subsection (f)(7).
The department made no change to the sec-
tion as a result of the comment.

Comment. Several commenters questioned
the requirements for notification. The
commenters said some changes are out of
their contro! and questioned what happens if
they don't notity the department "prior to" the
unannounced departure of one of their statf
(see subsection (i)(1))

Response. The depariment acknowledged
the comment and has amended this subsec-
tion to delineate changes and time frames for
noftification

Comment. Two commenters indicated the re-
quirement in subsection (i)(2) of keeping
fraining and experience records until termina-
tion of the certificate is not consistent with
information listed in subsection (0)(2).

Response. The department agreed and has
corrected the inconsistency.

Comment. Many commenters are concerned
with posting a notice of failure for a facility.
One commenter also questioned what exactly
constitutes severity level | and 1l violations for
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mammography. The commenters felt the cur-
rent system of citation and nolification of vio-
lation is completely unproductive and only
serves to increase animosity between the de-
pariment and the facilities and furthermore,
posting of notice of violations increases the
level of anxiety in the patient population and
encourages frivolous lawsuits (see subsec-
tions (n)(1)(E) and (F)).

Response. Section 401.430(g) of House Bill
63 requires the posting of a faillre notice.
The department has amended the section to
require the posting of a failure notice only in
the case of a facility raceiving a Level | viola-
tion.

Comment. Concerning subsection (n)(2), a
commenter indicaled that it would appear that
everyone is exempt from the initial inspection
within 60 days and this was originally meant
1o release ACR accredited units from the ini-
tial inspection, but the new wording in sub-
section (f){3) does noi make that clear any
longer. The commenter suggested either re-
move entirely the 60-day inspection require-
ments or rewrite subseclion (f)(3) to better
indicate ACR accredited units.

Response. New facilities or facilities adding
new (and not replacement) mammography
equipment still fall under the 60-day inspec-
tion requirement, since these are required to
have state cerlification before they can oper-
ate and subsequently even apply for ACR
accreditation. Tho department made no
change to the section as a result of the com-
ment.

Comment. Two commenters asked that the
term "fibro-granular® be corrected to "fibro-
glandular" and change "Axillary" to "Supple-
mental” views as there are many views
needed for diagnostic mammography for a
problem solving approach (see subsection
(0)(1)).

Response. The department agreed and has
made the comrection and change.

Comment. Two commenters did not under-
stand the logic of different time frames and
states the varying time requirements of re-
cord keeping are confusing and suggested it
a common time requirement be adopted (see
subsection (0)(2)).

Response. The time frames are generally as-
signed because of the nature of the record.
Usually, they are kept for two years unless
stated by law, which is the case of the seven
year time frame for keeping the medical phys-
icist’'s repot in  accordance  with
§401.424(a)(4)(C) of House Bill 63. Films as-
sociated with quality assurance tests are kept
for one year. Qualifications of physicians and
technologists are kept until the certification
terminates or until two years after they leave
a facility. Continuing education records, that
are on a three year cycle, are maintained for
six years. The department made no change
to the section as a result of the comment.

Nine representatives from Texas Osteopathic
Medical Association in Round Rock; Rich-
mond Imaging Associates in Houston; Gen-
eral Electric Company in Milwaukee,
Wisconsin; Susan G. Komen Breast Centers
in Dallas; Radiological Physics, Inc. in El
Paso; Baylor College of Medicine in Houston;
and tiwvee individuals were generally in favor
of the amendments, however, presented

comments and suggestions for changes to
the proposed amendments as discussed in
the summary of comments.

Twenty-two representatives from East Texas
Medical Center Cancer Instilute in Tyler;
Scolt & White in Temple; Baylor College of
Medicine in Houston; The University of Texas
M. D. Anderson Cancer Center in Houston;
University of Texas Medical School in Hous-
ton; The Universiiy of Texas Southwestern
Medical Center in Dallas; Texas Radiological
Society in Austin; The University of Texas
Health Science Center in San Antonio; Surgi-
cal Associates in Euless, Texas; Mobile
Health, Inc. in Houston; and three individuals,
were generally opposed to the amendments
and presented comments and suggestions for
changes to the proposed amendments as dis-
cussed in the summary of comments.

Texas Regulations for the
Control of Radiation
o 25 TAC §289.116, §289.122

The amendmenis are adopied under the
Health and Safety Code, Chapter 401, which
provides the Texas Board of Health with the
authority to adopt rules and guidelines relat-
ing to the control of radiation; and §12.001,
which authorizes the board to adopt rules for
the performance of every duly imposed by
law on the board, the department, and the
commissioner of health.

§289.116. Use of Radiation Machines in the
Healing Arts and Veterinary Medicine.

() The Texas Department of
Health adopts by reference Part 32, "Radia-
tion Machines in the Healing Arts and Vet-
erinary Medicine” of the Department’s
document titled Texas Regulations for Con-
trol of Radiation, as amended in October 1,
1995.

(b) (No change.)

§289.122. Registration of Radiation Ma-
chine Use and Services.

(a) The Texas Department of
Health adopts by reference Part 42, "Regis-
tration of Radiation Machine Use and Ser-
vices" of the Department’s document titled
Texas Regulations for Control of Radiation,
as amended in October 1, 1995.

(b) (No change.)
This agency hereby certifies that the rule s
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.
Issued in Austin, Texas, on August 21, 1995.

TRD-9510578 Susan K. Steeg
General Counsel
Texas Department of
Health

Effective date: October 1, 1995

Proposal publication date: March 28, 1895
For tuther information, please call: (512)
458-7236

¢ e ¢

Registration Regulations
* 25 TAC §289.230

The new seclion is adopted under the Health
and Safely Code, Chapler 401, which pro-
vides the Texas Board of Health with the
authority to adopt rules and guidelines relat-
ing to the control of radiation; and §12.001,
which authorizes the board to adopt rules for
the performance of every duty imposed by
law on the board, the depattment, and the
cemmissioner of health.

§289.230. Certification of Mammography
Systems.

(a) Scope and purpose.

(1) This section provides for the
certification of mammography systems. No
person shall use x-ray producing machines
for mammography of humans except as au-
thorized in a certification of mammography
systems issued by the agency in accordance
with the requirements of this section.

(2) The use of all mammogra-
phy machines certified in accordance with
this section shall be by or under the supervi-
sion of a physician licensed by the Texas
State Board of Medical Examiners with li-
cense in good standing.

(3) In addition to the require-
ments of this section, all registrants are
subject to the requirements of §289.112 of
this title (relating to Hearing and Enforce-
ment Procedures), §289.113 of this title (re-
lating to Standards for Protection Against
Radiation), §289.114 of this title (relating to
Notices, Instructions, and Reports to Work-
ers; Inspections), §289.122 of this title (re-
lating to Registration of Radiation Machine
Use and Services), §289.126 of this title
(relating to Fees for Certificates of Registra-
tion, Radioactive Material(s) Licenses,
Emergency Planning and Implementation,
and Other Regulatory Services), and
§289.201 of this title (relating to General
Provisions).

(b) Definitions. The following
words and terms, when used in this section,
shall have the following meaning, unless
the text clearly indicates otherwise.

(1) Accrediting body-An entity
that has been approved by the United States
Food and Drug Administration (FDA) under
42 United States Code, §263b(e)(1)(A) to
accredit mammography facilities.

(2) Automatic exposure control
(AEC)-A device which automatically con-
trols one or more technique factors in order
to obtain at preselected locations a required
quantity of radiation (See definition for
phototimer).

(3) Average glandular dose-The
value in millirad or milligray for a given
breast or phantom thickness which esti-
mates the average absorbed dose to the
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glandular tissue extrapolated from free air
exposures and based on fixed filter thick-

ness and target material.
0 (4) Beam-limiting device-A de-

vice which provides a means to restrict the
dimensions of the x-ray field.

(5) Calibration-The response or
reading of an instrument relative to a series
of known radiation values over the range of
the instrument; or the strength of a source
of radiation relative to a standard.

(6) Contact hour-50 minutes of
attendance and/or participation in instructor-
directed activities.

(7) Continuing  education-Ac-
quiring contact hours by attendance and/or
participation in lectures, conferences, or
seminars; or participation in self-study pro-
grams.

(8) Control panel-That part of
the radiation machine control upon which
are mounted the switches, knobs, push but-
tons, and other hardware necessary for man-
ually setting the technique factors.

" (9) Dedicated mammographic
equipment-Equipment that has been specifi-
cally designed and manufactured for mam-
mography.

(10) Equipment (See definition
for x-ray equipment).

(11) Facility-A hespital, outpa-
tient department, clinic, radiology practice,
mobile unit, an office of a physician, or
other person that conducts breast cancer
screening or diagnosis through mammogra-
phy activities, including any or all of the
following:

(A) the operation of equip-
ment to produce a mammogram;

(B) processing of film;

(C) initial interpretation of
the mammogram; and

(D) maintaining the viewing
conditions for that interpretation.

(12) Pormal training-Atten-
dance and participation in instructor-
directed activities, This does not include
self-study programs.

(13) Half-value layer (HVL)
~The thickness of a specified material that
attenuates the beam of radiation to an extent
such that the exposure rate is reduced to
one-half of its original value. In this defini-
tion, the contribution of all scattered radia-
tion, other than any which might be present
initially in the beam concerned, is deemed
to be excluded.

(14) Interpreting physician-A
physician who interprets mammographic
images.

(15) Image receptor-Any de-
vice, such as a fluorescent screen or radio-
graphic film, that iransforms incident x-ray
photons either into a visible image or into
another form that can be made into a visible
image by further transformations.

(16) kV-Kilovolt.
(17) kVp-Kilovolt peak.
(18) mA-Milliampere.

(190 Mammogram-A radio-
graphic image produced through mammog-
raphy.

(20) Mammographic phan-
tom-~A test object used to simulate radio-
graphic characteristics of compressed breast
tissue and containing components that ra-
diographically model aspects of breast dis-
ease and cancer. The phantom shall be
approved or accepted by the FDA.

(21) Mammography-The use of
x-radiation to produce an image of the
breast on film, paper, or digital display that
may be used to detect the presence of
pathological conditions of the breast.

(22) Mammography system-in-
cludes the following:

(A) an x-ray unit used as a
source of radiation in producing images of
breast tissue;

(B) an imaging system used
for the formation of a latent image of breast
tissue;

(C) an imaging processing

device for changing a latent image of breast
tissue to a visual image that can be used for
diagnostic purposes;

(D) a viewing device used
for the visual evaluation o. an image of
breast tissue if the image is produced in
interpreting visual data captured on an im-
age receptor;

(B) a medical radiological
technologist who performs a mammogra-
phy; and

(F) a physician who engages
in, and who meets the requirements adopted
by board rule relating to the reading, evalu-
ation, and interpretation of mammograms.

(23) mAs-Milliampere-second.

(24) Medical physicist-A person
mesting the qualifications for a medical
physicist specified in subsection (d)(2)(C)
of this section.

(25) Medical radiological tech-
nologist-An individual specifically trained
in the use of radiographic equipment and
the positioning of patients for radiographic
examinations and who meets the require-
ments in subsection (d) (2)(B) of this sec-
tion.

(26) Mobile services-Utilizing
radiation machines in temporary locations
for limited time periods. The radiation ma-
chines may be fixed inside a mobile van or
transported to temporary locations.

(27) Mcbile  x-ray  equip-
ment-(See definition for x-ray equipment).

(28) Optical density (OD)-A
measure of the percentage of incident light
transmitted through a developed film; it is
defined by the equation
Figure 1: 25 TAC §289.230(b)(28)

(29) Patient-Any individual
who undergoes clinical evaluation in a
mammography facility, regardless of
whether the person is referred by a physi-
cian or is self-referred.

(30) Phantom image-A radio-
graphic image of a phantom.

(31) Self-referral  mammogra-
phy-The use of x-radiation to test asymp-
tomatic women for the detection of diseases
of the breasts when such tests are not spe-
cifically and individually ordered by a li-
censed physician.

(32) SID-(See definition for
source-to-image receptor distance).

(33) Source-to-image receptor
distance-The distance from the source to
the center of the input surface of the image
receptor.

(34) Survey-An on-site physics
consultation and evaluation of a mammog-
raphy system performed by a medical phys-
icist.

(35) Technical aspects of mam-
mography-In relation to continuing educa-
tion, some or all of the following subjects
must be included:

(A) anatomy and physiology
of the female breast;

(B) mammographic position-
ing;

(C) technical factors used in
mammography;

(D) mammographic  film
evaluation and critique;

(E) breast pathology: and
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(P mammographic
assurance procedures.

quality

(36) X-ray equipment-An x-ray
system, subsystem, or component thereof.
Types of x-ray equipment are as follows:

(A) mobile x-ray
equipment-x-ray equipment mounted on a
permanent base with wheels and/or casters
for moving while completely assembled;

(B) stationary x-18y
equipment-x-ray equipment which is in-
stalled in a fixed location.

(37) X-ray field-That area of
the intersection of the useful beam and any
one of the set of planes parallel to and
including the plane of the image receptor,
whose perimeter is the locus of points at
which the exposure rate is one-fourth of the
maximum in the intersection.

(38) X-ray tube-Any electron
tube which is designed to be used primarily
for the production of x-rays.

{c) Exemptions.

(1) Mammography machines or
cabinet x-ray units used exclusively for ex-
amination of breast biopsy specimens are
exempt from the requirements of this sec-
tion. These units are required to meet appli-
cable provisions of Texas Regulations for
Control of Radiation (TRCR) Part 32 as
adopted by reference in §289.116 of this
title (relating to Use of Radiation Machines
in the Healing Arts and Veterinary Medi-
cine) and TRCR Part 42 as adopted by
reference in §289.112 of this title.

(2) Xerography systems not
used for detection of diseases of the breast
are exempt from the requirements of this
section. These units are required to meet
applicable provisions of TRCR Part 32 as
adopted by reference in §289.116 of this
title and TRCR Pait 42 as adopted by refer-
ence in §289.112 of this title.

(3) Mammography systems not
meeting the AEC requirements of subsec-
tion (e)(1)(G) of this section are exempt
from this requirement if changes in the fa-
cility’s technique chart reflect the density
settings required to maintain the film den-
sity to within £ 0.3 OD when the AEC is
utilized. This change shall be addressed in
the operating and safety procedures.

(4) Mammography systems used
exclusively for invasive interventions for
localization or biopsy procedures or other
unique mammographic imaging modalities
are exempt from the requirements of this
part except for those listed in subsection
(£)(6) of this section.

(d) Operational
mammographic equipment.

controls for

(1) Quality assurance.

(A) Quality assurance pro-
gram. Each registrant shall have a written,
ongoing quality assurance program specific
to mammographic imaging covering all
components of the diagnostic x-ray imaging
system to ensure consistently high-quality
images while minimizing patient exposure.
Responsibilities under this requirement in-
clude:

(i) conducting equipment
performance monitoring functions;

(ii) analyzing the moni-
toring results to determine if there are prob-
lems requiring correction;

(i) carrying out or ar-
ranging for the necessary corrective actions
when results of monitoring quality control
tests including those specified in
subparagraph (B) of this paragraph indicate
the need; and

(iv) maintenance of re-
cords documenting the requirements of this
paragraph for agency inspection for a mini-
mum of two years.

(B) The registrant shall en-
sure that the following quality control items
are performed at least as often as the fre-
quency specified, when mammographic
equipment is initially installed, replaced, or
reassembled after moving, and after tube or
tube insests are installed. When the results
of tests performed in accordance with this
subparagraph and paragraph (C) of this
paragraph do not meet the required accep-
tance criteria, corrective action shall begin
within 30 days following the check and
completed no longer than 90 days from
commencement, unless authorized by the
agency. Clinical images of mammographic
examinations shall not be processed using a
processor that deviates from the require-
ments of clause (i) of this subparagraph. A
processor, other than the one commonly in
use, may be used temporarily provided that
the backup processor has been tested ac-
cording to clause (i) of this subparagraph
and has shown to be in tolerance, and a
phantom image from the mammography
system shall be acquired and run in the
backup processor and evaluated for accept-
able quality according to clause (iv) of this
subparagraph, prior to the first patient expo-
sure. Records of the quality control checks,
including any correction or repair, shall be
maintained for 8 minimum of two years for
inspection by the agency. Films which re-
sult from the performance of quality control
tests shall be maintained for a minimum of
12 months.

0] Processor  perfor-
mance shall be evaluated by sensitometric
and densitometric means and by developer

temperature daily, or on each day of use for
mammography, and the results recorded be-
fore the first patient exposure. The calibra-
tion of the densitometer must be checked
every 12 months. Film processors utilized
for mammography shall be adjusted to and
operated at the specifications recommended
by the mammographic film manufacturer,
or at other settings such that the sensitomet-
ric performance is at least equivalent. For
any registrant performing mammography
and using film processors at multiple loca-
tions, such as a mobile service, each proces-
sor shall be subject to this requirement.
Corrective action shall be taken when:

(I deviations exceed-
ing £0.15 in OD from established operating
levels occur for readings of mid-density and
DD on the sensitometric control charts;
and/or

() base plus fog
(B+F) exceeds the established operating
level by more than 0.03 OD;

(ii) Darkroom
shall be performed daily.

(iii) Screen cleaning shall
be performed weekly.

(iv) Image quality shall
be evaluated using a mammographic phan-
tom to comply with subsection (e)(1)(L) of
this section at intervals not to exceed one
month. Each phantom image and a record
of the evaluation of that image shall be
maintained at the location where the mam-
mography image was produced or with the
radiographic equipment for mobile services.

cleaning

(v)  Equipment observa-
tion check shall be performed monthly.

(vi) Analysis of fixer re-
tention in film shall be performed at inter-
vals not to exceed three months.

(vii) Compression device
performance (releases, level of force. etc.)
shall comply wich subsection (e)(1){J) of
this section and shall be performed at inter-
vals not to exceed six months.

(viii) Screen-film contact
and screen artifact detection shall comply
with subsection (e)(1)(K) of this section and
shall be performed at intervals not to exceed
six months.

(ix) Uniformity of screen
speed shall be performed at intervals not to
exceed 12 months.

(x) Beam limiting device
alignment shall comply with subsection
(e)(1)(D) of this section and shall be per-
formed at intervals not to exceed 12
months.

(xi) kVp accuracy shall
comply with subsection (e)(1)(F) of this
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section and shall be performed at intervals
not to exceed 12 months.

(xii) Output reproducibil-
ity, mA or mAs linearity shall comply with
subsection (e)(1)(N) of this section and
shall be performed at intervals not to exceed
12 months.

(xiii) AEC reproducibility
and performance (response to kVp and
phantom thickness) shall comply with sub-
section (e)(1)(G) of this section and shall be
performed at intervals not to exceed 12
months.

(xiv) HVL shall comply
with subsection (e)(1)(H) of this section and
shall be performed at intervals not to exceed
12 months.

(xv) The average glandu-
lar dose shall comply with subsection (e)(2)
of this section and shall be performed at
intervals not to exceed 12 months and
within 60 days after a tube or tube insert
replacement.

(xvi) Evaluation of focal
spot performance shall comply with subsec-
tion (e)(1)(E) of this section and shall be
performed at intervals not to exceed 12
months.

(C) Additional quality con-
trol requiremeats. When deviations are
found, corrections or repairs shall be made
in accordance with paragraph (1)(B) of this
subsection.

(i) A repeat analysis on
clinical images repeated or rejected shall be
performed and documented at intervals not
to exceed three months. Corrective action
shall be taken if the retake rate for the
facility exceeds 5.0%. Test films, cleared
films, or film processed as a result of expo-
sure of a film bin are not to be included in
the count for repeat analysis. Films included
in the repeat analysis are not required to be
kept after completion of the analysis.

(ii)) Means shall be pro-
vided to block extraneous light from the
viewer’s eye when the illuminated surface
of the viewbox is larger than the film size
or area of clinical interest. Viewbox unifor-
mity and condition of devices used to block
extraneous light shall be checked at inter-
vals not to exceed six months.

(iii) Darkroom integrity
shall be checked at intervals not to exceed
six months. Darkroom fog levels shall not
exceed 0.05 OD when sensitized film is
exposed to darkroom conditions with safe-
light on for two minutes. Film shall be
sensitized by exposing it to x-radiation so
that after processing an OD of 1.2 -16 is
achieved.

(D) Retention of clinical im-

ages. A registrant shall maintain and make
available to a mammography patient of the
facility original mammograms performed at
the facility until:

(i) the fifth anniversary of
the mammography; or

(i) if an additional mam-
mogram of the same mammography patient
is not performed within the five year period
by the facility, the tenth anniversary of the
mammography; or

(iii) at the request of the
mammography patient, the mammography
patient’s medical records are permanently
transferred to another medical institution, to
a physician of the mammography patient, or
to the mammography patient. This institu-
tion or physician will maintain and become
responsible for the original film until the
fifth or tenth anniversary as specified in
clauses (1) and (ii) of this subparagraph.

(E) Interpretation of clinical
images. Each facility shall prepare a written
report of the results of any mammography
examination. Such report shall be com-
pleted as soon as reasonably possible and
shall:

(i) be signed by the inter-
preting physician or be signed by electronic
signature by the interpreting physician and
include permission to use an electronic sig-
nature for the report; and

(ii) be provided to the
mammography patient’s physician(s); or

(I if the mammogra-
phy patient’s physician is not available the
report shall be sent directly to the mammog-
raphy patient; and

(I if such report is
sent to the mammography patient, it shall
include a summary written in language eas-
ily understood by a lay person; or

(OI) if the patient is
self-referred, such report shall comply with
the provisions of paragraph (4) of this sub-
section; and

(iii) be maintained in the
mammography patient’s medical record in
accordance with clauses (i) and (ii) of this
subparagraph. A facility is not required to
maintain copies of the lay person summary.

(F) Processing of
mammographic images. Each registrant
shall utilize the same processor for clinical
mammographic and mammographic phan-
tom images. Clinical images shall be pro-
cessed within an interval not to exceed 24
hours from the time the first clinical image
is taken.

(i) Each clinical image
shall be marked by a film flasher device,
lead marker or printed label in a non-critical
area on the film. The information shall in-
clude, but is not limited to, facility name,
patient’s name, and the date of the film.

(i) Information shall also
be maintained for each clinical image by
utilizing a label on each film, recording on
the film jacket, or maintaining a log or
other means. The information shall include,
but is not limited to, compressed breast
thickness or degree of compression, and
kVp.

(iii) Facilities
batch processing shall:

utilizing

(I) use a container to
transport clinical images that will protect

‘the film from exposure to light and radia-

tion;

(I) maintain a log to
include each patient name and unique iden-
tification number, date and time of the first
exam of each batch, and date and time of
batch development.

(G) Xerography. Processing
equipment for xerography shall be evalu-
ated daily on each day of use before the
first mammography patient exposure. Pro-
cessing and maintenance of equipment shall
be performed in accordance with manufac-
turer's recommendations. Xerography sys-
tems shall comply with all the requirements
for mammography in this subsection and in
subsection (e) of this section except for the
following: subparagraph (B)(i)-(iii), (vi),
(viti), and (ix) of this paragraph;
subparagraph (C)(ii) aud (iii) of this para-
graph; and subparagraph (F) of this para-
graph.

(2) Personnel qualifications.

(A) Interpreting physician.
Each physician interpreting mammograms
shall;

(i) hold a current Texas
license issued by the Texas State Board of
Medical Examiners; and

(I) be certified by the
American Board of Radiology, the Ameri-
can Osteopathic Board of Radiology, or one
of the other bodies approved by the FDA to
certify interpreting physicians; or

(D) have
formal training and experience;

(ii) have had 40 hours of
documented continuing medical education
credits in mammography. (Continuing edu-

equivalent
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cation credits shall be approved by the Ac-
creditation Council for Continuing Medical
Education (ACCME) or the Committee on
Continuing Medical Education of the Amer-
ican Osteopathic Association.) Forty hours
specifically devoted to mammography dur-
ing residency will be accepted if
documented in writing by the radiologist,
and if the residency program has been ap-
proved by the Accreditation Council for
Graduate Medical Education (ACGME) or
the Council on Postdoctoral Training of the
American Osteopathic Association (COPT-
AOA),

(iii) have the following
initial experience six months preceding ap-
plication:

(I) have read and in-
terpreted the mammograms from the exami-
nations of at least 240 mammography
patients; or

(IT) have read and in-
terpreted the mammograms from the exami-
nations of at least 240 mammography
patients under the direct supervision of a
qualified interpreting physician; and

(iv) have the following
continuing experience:

(I) read and interpret
mammograms from the examination of an
average of at least 40 mammography pa-
tients per month over 24 months; and

() participate in edu-
cation programs, either by teaching or com-
pleting an average of at least five
continuing medical education credits in
mammography per year at intervals not to
exceed three years.

(B) Operators of equipment.

(i) The x-ray
mammographic machines shall be operated
by an individual certified as a medical ra-
diologic technologist under Chapter 1096,
Acts of the 70th Legislature, Regular Ses-
sion, 1987 (Texas Civil Statutes, Article
4512m) who has completed:

(I) a minimum of 20
hours of formal mammographic training as
outlined in subsection (0)(1) of this section;

(I) five years of
documented experience performing mam-
mography; or

(I0) holds an Ameri-
can Registry of Radiologic Technologists
(ARRT) Certificate of Advanced Qualifica-
tion in Mammography.

(ii) Medical radiologic
technologists meeting the requirements of
clause (i)(I)-(I) of this subparagraph shall
accumulate an average of at least five con-
tinuing education hours per year in the tech-
nical aspects of mammography at intervals
not to exceed thres years.

(C) Medical physicist. The
person evaluating the performance of
mammographic systems in accordance with
these regulations shall hold a current Texas
license under the Medical Physics Practice
Act, Article 4512n in diagnostic radiologi-
cal physics. The person must also be regis-
tered with the agency in accordance with
42.22 of TRCR Part 42 as adopted by refer-
ence in §289.122 of this title and the Texas
Radiation Control Act unless exempted by
42.2(5) of TRCR Part 42 as adopted by
reference in §289.122 of this title.

(3) Personnel responsibilities.

(A) Supervising
responsibilities are as follows:

physician

(i) to provide oversight
and direction for all aspects of the quality
assurance program;

(ii) to ensure that technol-
ogists have adeguate training in mammogra-
phy and continuing education;

(iii) to arrange staffing
and scheduling so that adequate time is
available to carry out the quality control
tests and to record and interpret the results;

(iv) to select a medical
physicist who will administer the program
and perform the physicists’ tests;

(v) to select a technolo-
gist to perform the quality control tests; and

(vi) to review the tech-
nologists’ quality control test results at least
every three months, or more frequently if
consistency has not yet been achieved; and
to review the physicists’ results annually or
more frequently when needed.

(B) Equipment operators’ re-
sponsibilities include performing and re-
cording the results of the following tests or
tasks at the frequency indicated, The facility
may assign the responsibility for individual
tasks within the quality assurance program
to a quality control technologist.

(i) Processor quality con-
trol shall be performed daily in accordance
with paragraph (1)(B)(i) of this subsection.

(ii) Darkroom cleaning
shall be performed daily.

(iii) Screen cleaning shall
be performed weekly.

(iv) Image quality using a
mammographic phantom shall be performed

monthly in accordance with paragraph
(1)(B)(iv) of this subsection.

(v) Eqguipment observa-
tion check shall be performed inonthly.

(vi) Repeat film analysis
shall be performed quarterly in accordance
with paragraph (1)(C)(i) of this subsection.

(vii) Analysis of fixer re-
tention in film shall be performed quarterly.
The estimated amount of residual hypo shall
be 0.05 grams per square meter (5 micro-
grams per square centimeter) or less.

(viii) Viewbox unifor-
mity and condition of devices used to block
extraneous light shall be checked
semiannually in accordance with paragraph
(D(C)(i1) of this subsection.

(ix) Compression device
performance shall be checked semiannually
and shall be in accordance with subsection
e)(1)(@) of this section.

(x) Darkroom integrity
shall be checked semiannually and shall be
in accordance with paragraph (1)(C)(iii) of
this subsection.

(xi) Screen-film contact
shall be checked semiannually and shall be
in accordance with subsection (e)(1)(K) of
this section.

(C) Medical physicists’ re-
sponsibilities include an annual on-site
mammography survey of the entire mam-
mography system. Records of the survey
shall be maintained by the facility for seven
years. The survey by the medical physicist
shall include:

(i) performing the tests
listed below:

(I) alignment of beam
limiting device in accordance with subsec-
tion (e)(1)(D) of this section;

() evaluation of focal
spot performance in accordance with sub-
section (e){(1)(E) of this section;

() kVp accuracy in
accordance with subsection (e)(1)(F) of this
section;

(IV) beam quality as-
sessment (HVL measurement) in accord-
ance with subsection (e) (1)(H) of this
section;

(V) AEC performance
in accordance with subsection (e)(1)(G) of
this section;
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(VD) uniformity of
screen speed;

(VI) average glandu-
far dose in accordance with subsection
(e)(2) of this section; and

(VI) output  repro-
ducibility, mA and mAs linearity in accord-
ance with subsection (e}(1)(N) of this
section;

(X) image quality
evaluation in accordance with subsection
(e)(1)XL) of this section; and

X) artifact evalua-
tion; and

(ii) providing the follow-
ing to the facility:

(I) a written report of
the test results;

amn written recom-
mendations for corrective actions according
to the test results; and

(II) a review of the
test results with the supervising physician or

is/her designee and the technologist(s) per-
orming the quality control.

(D) The medical physicists’
responsibilities shall also include:

(i) performing a survey
that verifies that the mammographic unit
meets the equipment standards in subsection
(e)(1) of this section and the average glan-
dular dose meets the requirements of sub-
section (e) (2) of this section on equipment
that is initially installed, replaced, or reas-
sembled after moving; and

(ii) verifying the average
glandular dose within 60 days of replace-
ment in accordance with subsection (e) (2)
of this section on mammographic units that
have had a tube or tube insert replaced.

(4) Self-referral mammography.
Any person proposing to conduct a self-
referral mammography program shall not
initiate such a program without prior ap-
proval of the agency. When requesting such
approval, that person shall submit the fol-
lowing information:

(A) the number and type of
views (or projections);

(B) the age of ihe population -

tc be examined and the frequency of the
exam following established, nationally rec-

ognized criteria, such as those of the Ameri-
can Cancer Society, American College of
Radiology, or the National Council on Ra-
diation Protection and Measurements;

(C) written procedures to in-
clude the following:

(i) method of advising in-
dividuals of the results of the self-referral
mammography procedure and any further
medical needs indicated. If a report is sent
to the mammography patient, it shall in-
clude a summary written in language easily
understood by a lay person;

(ii) method of advising
private physicians of the results of the self-
referral mammography procedure and any
further medical needs indicated;

(iii) method of follow-up
to confirm that mammography patients with
positive findiLgs and mammography pa-
tients needing repeat exams, have received
proper notification; and

(iv) method of follow-up
to confirm that practitioners have received
proper notification of patients with positive
findings needing repeat exams; and

(D) methods for educating
mammography patients in breast self-
examination techniques and on the necessity
for follow-up by a physician.

(5) Records required to be kept
with units authorized for mobile services.

(A) In addition to the re-
quirements of 22.11 of TRCR Part 22 as
adopted by reference in §289. 114 of this
title, copies of the following shall be kept
with units authorized for mobile services:

(i) operating and safety
procedures in accordance with paragraph
(7) of this subsection;

(i) medical
technologists’ credentials;

(iii) current quality con-
trol records for at least the last 90 calendar
days for on-board processors in accordance
with paregraph (1) of this subsection;

(iv) current TRCR Part
13 as adopted by reference in §289.112 of
this title, TRCR Part 21 as adopted by

radiologic

reference in §289.113 of this title, TRCR.

Part 22 as adopted by reference in §289.114
of this title, TRCR Part 42 as adopted by
reference in §289.122 of this title, §289.201
of this title, and this section.

(v) copy of certification
of mammography system; and

(vi) certification of in-
spection or notice of failure from last in-
spection if applicable.

(B) All other records re-
quired by this section shall be maintained at
& specified location for inspection by the
agency.

(6) Records required at autho-
rized use locations.

(A) In addition to the re-
quirements of 22.11 of TRCR Part 22 gs
adopted by reference in §289. 114 of this
title, copies of the following shall be kept at
authorized use locations:

(i) operating and safety
procedures in accordance with paragraph
(7) of this subsection;

(i) quality assurance pro-
giam in accordance with paragraph (1) of
this subsection;

(iii) credentials for inter-
preting physicians operating at that location
in accordance with paragraph (2)(A) of this
subsection;

(iv) credentizals for medi-
cal radiologic technologists operating at that
locaton in accordance with paragraph
(2)(B) of this subsection;

(v)  quality centrol re-
cords in accordance with paragraph (1) of
this subsection;

(vi) training and continu-
ing education records for interpreting physi-
cians and medical radiologic iechnologists
operating at that location in accordance with
paragraph (2}(A) and (B) of this subsection;

(vid) current physicist an-
nual survey of the mammography system;

witi) current TRCR divi-
sions "General (G)" and "Registration (R)";

(ix) copy of certification
of mammography system;

(x) certification of in-
spection or notification of failure if applica-
ble;

(xi) records of receipts,
transfers, and disposal in accordance with
paragraph (10) of this subsection; and

(xii) calibration, mainte-
nance, and modification records in accord-
ance with paragraph (15) of this subsection.

(B) All records required by
this section shall be maintained at a specific
location for inspection by the agency.

(7) Operating and safety proce-
dures. Bach registrant shall have written
operating and safety procedures that shall
be made available to each individual operat-
ing x-ray equipmer, inciuding any restric-
tions of the operating technique required for
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the safe operation of the particular x-ray
system. These procedures shall include a
quality assurance program in accordance
with paragraph (1) of this subsection. These
procedures may be included in a radlation
protection program required by 21.101 of
TRCR Part 21 as adopted by reference in
§289.113 of this title.

(8)  Radiation dose limitation
and personnel monitoring, Except as oter-
wise exempted, all individuals who are as-
sociated with the operation of a radiation
machine are subject to the radiation dose
requirements of §289.113 of this title.

(9) Technique chart. A chart or
manual shall be provided or electronically
displayed in the vicinity of the central panel
of each machine which specifies technique
factors to be utilized versus patient's ana-
tomical size except for systems that have
only automatic exposure control.

(10)  Receipt, transfer, and dis-
posal of mammographic machines. Each
registrant shall maintain records showing
the receipt, transfer, and disposal of
mammographic machines. These records
shall include the date of receipt, transfer, or
disposal, the name and signature of the
individual making the record, and the man-
vfacturer's model and serial number from
the control panel of the mammographic ma-
chine. Records shall be maintained for in-
spection by the agency until the certification
of mammography system is terminated.

11 Viewing system. Win-
dows, mirrors, closed circuit television, or
an equivalent system shall be provided to
permit the operator to continuously observe
the patient during irradiation. The operator
shall be able to maintain verbal, visual, and
aural contac with the patient.

(12) Exposure of individuals
other than the patient. Only the staff and
ancillary personnel required for the medical
procedure or training shall be in the room
during the radiation exposure.

(13) Calibration, maintenance,
and modifications, Each registrant shall
maintain records showing calibrations,
maintenance, and modifications performed
on each mammographic machine. These re-
cords shall include the date of the calibra-
tion, maintenance, or modification
performed, the name cf the individual mak-
ing the record, and the manufacturer's
model and serial number of the control
panel of the mammographic machine. These
records may be maintained in electronic
format.

(e) Mammographic x-ray systems.
Except for paragraph (1)(I(ii) and (iii) of
this subsection, these requirements are ef-
fective October 1, 1995.

(1) Equipment standards. Only
x-ray systems meeting the following stan-
dards shall be used:

(A)  System design, Only
equipment that has been specifically de-
signed and manufactured for mammography
in accordance with 21 CFR 1010.2,
102030, and 1020.31 shall be used.

(B) Image receptor. The im-
age receptor systems and their individual
components shall be specifically designed
for mammography.

(C) Target/Filter, The x-ray
system must have the capability of provid-
ing kVp/target/filter combinations compati-
ble with image receptor systems meeting
the requirements of paragraph (1)(B) of this
subsection,

(D) Collimation. The
mammographic system shall be provided
with means to limit the useful beam such
that the x-ray field at the plane of the image
receptor does not extend beyond any edge
of the image receptor at any designated SID
except the edge of the image receptor de-
signed to be adjacent to the chest wall
where the x-ray field may not extend be-
yond this edge by more than 2.0% of the
SID. The collimated light field edges shall
not differ from the respective edges of the
x-ray field along either the length or the
width of the visually defined field by more
than 2.0% of the SID.

(E) Evaluation of focal spot
performance. Focal spot performance shall
be evaluated by measuring both parallel and
perpendicular to the anode-cathode axis and
determining whether they are in compliance
with manufacturer provided and National
Electrical ~ Manufacturers  Association
(NEMA) specifications. Focal spot perfor-
mance also may be evaluated by determin-
ing limiting resolution by using a high-
contrast resolution pattern. All focal spot
dimensions shall be measured.

(F) Accuracy of kVp. The
actual kVp shall meet manufacturer’s speci-
fications or in the absence of manufactur-
er's specifications shall be within
(G) Figure 2: 25 TAC §289.230(e)(1}(B)

(H) Beam quality. When
used with screen-film image receptors, and
the contribution to filtration made by the
compression device is included, the HVL
shall be >/- kVp/100 + 0.03 (in units of
millimeters of aluminum) but < kVp/100 +
C (millimeters of aluminum) where C =
0.12 millimeters Al for molybdenum/mo-
lybdenum, C = 0.19 millimeters Al for mo-
lybdenum/rhodium, and C = 022
millimeters Al for rhodium/rhodium. Facili-

ties with mammographic units with an-
ode/filter combinations that do not meet the
requirements of this paragraph may request
an exemption, The. exemption request
should include manufacturer's specifica-
tions for HVL for the specific anodeffilter
combination, For xeroradiography, the HVL
of the useful beam with the compression
device in place shall be at least 1.0 and not
greater than 1.6 millimeters aluminum
equivalent, tested at the kVp used under
clinical conditions.

(I)  System capabilities, A
mammographic x-ray system utillzing
screen-film image receptors shall have the
capability of:

(i) having the provision
for operating with grids that are:

(I) integral to the x-
ray system;

(I) available for all
image receptor sizes of the system; and

() removable if used
for diagnostic magnification procedures;

(ii) automatic  exposure
control for systems installed after Septem-
ber 1, 1993; and

(iii) displaying post-
exposure mAs after an exposure made using
an automatic exposure control device, for
systems initially installed after September 1,
1993.

() Compression. The x-ray
system shall be capable of compressing the
breast with a force of at least 25 pounds and
shall be capable of maintaining this com-
pression for at least 15 seconds. For sys-
tems with automatic compression, the
maximum force applied without manual as-
sistance shall not exceed 40 pounds; and the
chest wall edge of the compression paddle
must be aligned with the chest wall edge of
the image receptor to within £ 1.0% of the
SID with the compression paddle placed 6
centimeters above the patient support de-
vice.

(K) Screen-film contact,
Cassettes shall not be used for mammogra-
phy if one or more large areas (£l square
centimater) of poor contact can be seen in a
40 mesh test.

(L) Image quality.

(i) The mammographic x-
ray imaging system shall be capable of pro-
ducing images of the mammographic phan-
tom in which the following objects are
visualized:

20 TexReg 6670 August 25, 1995 Texas Ragister o




@ the four largest fi-
‘ers with thicknesses of: 1.56 millimeters,

.12 millimeters, 0.89 millimeters, and 0.75
millimeters.

(I) the three largest
speck groups with diameters of: 0.54 milli-
meters, 0.40 millimeters, and 0.32 millime-
ters; and

(I) the three largest
masses with thicknesses of: 2.0 millimeters,
1.0 millimeters, and 0.75 millimeters;

(ii) The optical density of
the film should be greater than 1.20 with
control limits of £ 0.20; while the density
difference should be about 0.40 with control
limits of £ 0.05 for a 4 millimeter-thick
disc.

(iii) The images shall be
made on the standard mammographic film
in use at the facility. No mammograms shall
be taken on patients if this minimum is not
met.

(M) Technique settings. The
tzchnique settings used for subparagraph
(L) of this paragraph and paragraph (2) of
this subsection shall be those used by the

acility for its clinical images of a 50%
‘dipose/SO% glandular 4.0 to 4.5 centime-

ters compressed breast, utilizing the proces-
sor used for patient films.

(N) Output reproducibility.
Output reproducibility and ma or mAs lin-
earity shall comply with the following.

(i) Figure 3: 25 TAC
§289.230(e)(N)(D)

(i) Figure 4 25 TAC
§289.230(e)(N)(ii)

(2) Dose. The average glandular
dose for one craniocaudal view of a 4.0 to
45 centimeters (1.8 inch) compressed
breast, composed of 50% adipose/50%
glandular tissue, shall not exceed the fol-
lowing values:

(A) 100 millirads (1
milligray) for film/screen systems without
grid; :

(B) 300 millirads (3
milligray) for film/screen systems with grid;
and

(C) 400  millirads (4
‘milligray) for xeroradiographic systems.
(f) Certification requirements. In

addition to the requirements of 42,20 and
42.25 of TRCR Part 42 as adopted by refer-

ence in §289.122 of this title, if applicable,
each applicant shall comply with the fol-
lowing.

(1) Each person having a
mammographic x-ray unit shall apply for
and receive certification for the mammogra-
phy system from the agency before begin-
ning use of the mammographic x-ray unit
on humans.

(2) An application for mammog-
raphy certification must be signed by a li-
censed physician. The signature of the
applicant and the radiation safety officer
(RSO) shall also be required.

(3) An applicant for certification
must obtain a certification on each mam-
mography system that is used by the appli-
cant or the applicant’s agent (for the
purposes of the requirements of this para-
graph, the word "used” refers to the entity
other than the technologist that directs the
application of radiation to humans). An ap-
plication for mammography system certifi-
cation may contain information on multiple
mammography x-ray units. Each x-ray unit
must be identified by referring to the ma-
chine’s manufacturer, model number, and
serial number of the contro! panel. An ap-
plicant or applicant’s agent shall provide
proof of current accreditation by an
accrediting body approved by the FDA on
forms prescribed by the agency.

(4) The applicant shall be quali-
fied by reason of training and experience to
use the mammographic machines for the
purpose requested in accordance with these
rules in such a manner as to minimize dan-
ger to public health and safety.

(5) Each applicant shall submit
documentation of the following:

(A) proposed quality assur-
ance program in accordance with subsection
(d)(1) of this section;

(B) personnel qualifications
in accordance with subsection (d)(2) of this
section;

(C) model and serial number
of each mammographic unit control pancl;
and

(D) evidence by a physicist
holding a current Texas license under the
Medical Physics Practice Act, Article 4512n
with a specialty in Diagnostic Radiological
Physics thau:

(i) each unit meets the
equipment standards in subsection (e)(1) of
this section; and

(ii) the average glandular
dose for one craniocaudal view for each

unit does not exceed the appropriate values
in subsection (e)(2) of this secticu; and

(E) if the facility offers self-
referral mammography, self-referral pro-
gram information in accordance with sub-
section (d)(4) of this section.

(6) An applicant for certification
of mammography stereotactic systems or
other unique mammographic imaging mo-
dalities shall comply with subsections
(d(1)A). (B)(xi)-(xiv), and (xvi), (2(B)
and (C); (3)(A) and (B) as applicable;
(3)(C) as applicable; (6) as applicable; (7);
(8) -(13); (e)(1)(E)-(H), and (N): (f) except
for the accreditation requirements of FDA
in ()(3)% (g); (h): (i) as applicable; (j); (k);
(1); (m); (n)(1)(B) -(F), and (G): (0)(1): and
(2) as applicable, of this section . The pur-
pose and scope of this section and the defi-
nitions in subsection (b) of this section also
apply to certification of these systems.

(7) Applications shall be pro-
cessed in accordance with the following
time periods.

(A) The first period is the
time from receipt of an application by the
Division of Licensing, Registration and
Standards to the date of issuance or denial
of the certification or a written notice out-
lining why the application is incomplete or
unacceptable. This time period is 60 days.

(B) The second period is the
time from receipt of the last item necessary
to complete the application to the date of
issuance or denial of the certification. This
time period is 30 days.

(C) These time periods are
exclusive of any time period incident to
hearings and post-hearing activities required
by the Government Code, Chapters 2001
and 2002,

(8) Notwithstanding the provi-
sions of 12.11(a) of TRCR Part 12 as
adopted by refercnce in §289.126 of this
title, reimbursement of application fees may
be granted in the following manner:

(A) In the event the applica-
tion is not processed in the time periods as
stated in paragraph (7) of this subsection,
the applicant has the right to request of the
director of the Radiation Control Program
full reimbursement of all application fees
paid in that particular application process. If
the director does not agree that the estab-
lished periods have been violated or finds
that good cause existed for exceeding the
established periods, the request will be de-
nied.
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(B) Good cause for exceed-
ing the period established is considered to
exist if:

(i) the number of applica-
tions for certification to be processed ex-
ceeds by 15% or more the number
processed in the same calendar quarter the
preceding year;

(ii) ano:her public or pri-
vate entity utilized in the application pro-
cess caused the delay: or

(i) other conditions ex-
isted giving good cause for exceeding the
established periods.

(C) If the request for full re-
imbursement authorized by subparagraph
(A) of this paragraph is denied, the appli-
cant may then request a hearing by appeal
to the Commissioner of Health for a resolu-
tion of the dispute. The appeal will be pro-
cessed in accordance with the formal
hearing procedures of the Texas Depariment
of Health, §§1.21-1.34 of this title (relatig
to Formal Hearing Procedures).

(®) Issuance of certification of
mammography systems. Issuance of certifi-
cation of mammography systems shall be in
accordance with 42.29 of TRCR Part 42 as
adopted by reference in §289.122 of this
title.

(h) Specific terms and conditions of
certification of mammography systems.
Specific terms and conditions of certifica-
tion of mammography systems shall be in
accordance with 42.31 of TRCR Part 42 as
adopted by reference in §289.122 of this
title.

(i) Responsibilities of registrant.

(1) In addition to the require-
ments of 42.32(b), (d}, (e) and (f) of TRCR
Part 42 as adopted by reference in §289.122
of this title, a registrant shall notify the
agency in writing prior to any changes that
would render the information contained in
the application or the certification of mam-
mography systems inaccurate. These in-
clude but are not limited to:

(A) name and mailing ad-
dress;

(B) street address where ma-
chine(s) will be used; and

C) mammographic  x-ray
units.

(i) A facility with an ex-
isting certification of mammography system
may begin using a new or replacement unit
before receiving an updated certification if
the paperwork regarding the unit has been
submitted to the agency with a licensed

medical physicists's report verifying com-
pliance of the new unit with the regulations.
The physicist’s report is required prior to
using the unit on patients.

(ii) Loaner units may be
used on patients for 60 days without adding
the unit to the certification. A licensed med-
ical physicist's report verifying compliance
of the loaner unit with the regulations must
be completed prior to use on patients. The
results of the survey must be submitted to
the agency with a cover letter indicating
period of use.

(i) Units involved in
clinical trial evaluations may be used on
patients for 60 days without adding the unit
to an existing certification. A licensed med-
ical physicist’s report verifying compliance
of the loaner unit with the regulations must
be completed prior to use on patients. The
results of the survey must be submitted to
the agency with a cover letter indicating
period of use. If the use period will exceed
60 days, the facility will be required to add
the unit to their certification and a prorated
fee will be assessed.

(iv) No fees will be as-
sessed for loaner units or evaluation periods
of 60 days or less.

(v) Loaner units or units
involved in clinical trial evaluations are ex-
empt from the inspection requirement in
subsection (n)(1)(A) of this section.

(2) The registrant is required to
verify and maintain copies of the qualifica-
tions of the individuals listed in
subparagraphs (A)-(E) of this paragraph.
Notification of change in any of the follow-
ing is required within 30 days of such
change.

(A) radiation safety officer,
(B) supervising physician;

(C) interpreting physicians;
(D) operators of equipment;

(E) licensed medical physi-
cist;

(F) processor;
(G) film/screen change; and

(H) changes in the facilities
operating and safety procedures or quality
control program.

(3) Records of training and ex-
perience required by this section shall be
maintained for review in accordance with
subsection (0)(2) of this section.

()  Expiration and termination of
certification of mammography systems, Ex-
piration and termination of certification of
mammography systems shall be in accord-
ance with 42.33 of TRCR Part 42 as
adopted by reference in §289.122 of this
title.

(k) Renewal of certification of
mammography systems..

(1) Application for renewal of
certification shall be filed in accordance
with subsection (f) of this section and 42.20
and 42.25 of TRCR Part 42 as adopted by
reference in §289.122 of this title, as appli-
cable.

(2) If a registrant files an appli-
cation in proper form at least 30 days before
the existing certification expires, such exist-
ing certification shall not expire until the
application status has been determined by
the agency.

(3) A certification for a
mammographic unit is valid for one year
and may be renewed annually on payment
of the required fee.

(A) If a registrant fails to
renew the certification by the required date,
the registrant may renew the certification on
payment of the renewal fee and a late fee. If
the certification is not renewed before the
181st day after the date on which the certifi-
cote expired, the registrant must apply for
an original certification under this section.

(B) A mammography system
may not be used after the expiration date of
the certification unless the holder of the
expired certification has made a timely and
sufficient application for renewal of the cer-
tificate as provided in subsection (j) of this
section and 42.20 or 42.25 of TRCR Part 42
as adopted by reference in §289.122 of this
title, s applicable.

(1) Modification and revocation of
cectification of mammography systems,
Modification and revocation of certification
of mammography systems shall be in ac-
cordance with 42.35 of TRCR Part 42 as
adopted by reference in §289.122 of this
title.

(m) Reciprocal recognition of out-
of-state  certificates of  registration.
Mammographic x-ray units will not be
granted reciprocal recognition and must
comply with the requirements of subsection
(e) of this section.

(n) Inspections. In addition to the
requirements of §289. 201(e) of this title,
the following applies to inspections of
mammography systems.

(1) Routine inspection of mam-
mography systems.
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(A) The agency shall inspect
each mammography system that receives a
certification in accordance with this chapter
not later than the 60th day after the date the
certification is issued.

(B) The agency shall inspect,
at least once annually, each mammography
system that receives a certification.

(C) To protect the public
health, the agency may conduct more fre-
quent inspections than required this section.

(D) The agency shall make
reasonable attempts to coordinate inspec-
tions in this chapter with other inspections
required in accordance with this section for
the facility where the mammography system
is used.

(E) After each satisfactory
inspection, the agency shall issue a certifi-
cate of inspection for each mammography
system inspected. The certificate of inspec-
tion must be posted at a conspicuous place
on or near the place where the mammogra-
phy system is used. The certificate of in-
spection shall:

i) specifically identify
the mammography system inspected;

(ii)  state the name and
address of the facility where the mammog-
raphy system was used at the time of the
inspection; and

(iii) state the date of the
inspection,

(F) Any Severity Level I vio-
lation as described in 13.9 of TRCR Part 13
as adopted by reference in §289.112 of this
title, found by the agency, constitutes
grounds for posting notice of failure of the
mammography system to satisfy agency re-
quirements.

(i) Notification of such
failure shall be posted.

(I) on the mammogra-
phy x-ray unit at a conspicuous place if the
violation is machine-related; or

(II) near the place
where the mammography system practices
if the violation is personnel-related; and

(@) in a sufficient
number of places to permit the patient to
observe the notice.

(i) The notice of failure
shall remain posted until the facility is au-

thorized to remove it by the agency. A
facility may post docurnentation of correc-
tions of the violaticns submitted to the
agency along with the notice of failure until
approval to remove the. notice of failure is
received from the agency.

(G) The agency may require
registrants to notify mammography patients
whose health or safety may have been or
may be adversely affected by failure of a
mammography system to meet the require-
ments of the Act or this chapter.

(i) The patient notifica-
tion, if required, shall include:

(I) explanation of the
mammography system failure to the patient:
and

(I) the potential con-
sequences to the mammography patient.

(ii) The registrant shall
maintain a record of the mammography pa-
tients notified in accordance with subsection
{d)(1)(G) of this section for inspection by
the agency. The records shall include the
name and address of each mammography
patient notified, date of notification, and a
copy of the text sent to the individual.

(2) A mammography system
that has been issued a certification under
subsection (f)(3) of this section is exempt
from the inspection requirements of para-
graph (1)(A) of this subsection.

(o) Appendices.

(1) Subjects to be included in
mammography training shall be as follows:

(A) anatomy and physiology
of the female breast which shall include:

(i) mammary glands;
(ii) external anatomy;
(iii) retromammary space;
(iv)
(v) cooper’s ligament;
(vi)

central portion;

vessels, nerves, lym-
phatics; and
(vii) breast tissue:
() fibro-glandular;
() fibro-fatty;
(I) fatty; and

(IV) lactating;

(B) mammography position-
ing which shall include actual positioning of
patients and/or models as follows:

(i) craniocaudal;

{(ii) mediolateral oblique:
(i)
(iv) magnification;

supplemental;

(v) emors in positioning;
(vi) postoperative breast
and the augmented breast;

(vii) breast localization
and specimen radiography; and

(viii) use of compression;
(C) technical factors;

(D) film evaluation and cri-
tique;

(E) pathology: and

(F)  quality assurance pro:
gram.

(2) Time requirements for re-
cord keeping shall be in accordance with
the following chast.

Figure 5: 25 TAC §289.230(0)(2)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsal
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 21, 19985.

TRD-9510577 Susan K. Steeg

QGeneral Counsel
Texas Depariment of
Health

Effective date: October 1, 1995
Proposal publication date: March 28, 1995
For further information, please cali: (512)
458-7236
L4 ¢ ¢
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part III. Texas Youth
Commission

Chapter 87. Treatment

* 37 TAC §87.21

The Texas Youth Commission (TYC) adopts
an amendinent to §87.21, concering fur-
loughs, without changes to the proposed text
as published in the July 18, 1995, issue of tha
Texas Register (20 TexReg 5207).

The justification for amending the section is to
have a more efficient system of granting fur-
loughs to TYC youth in residential programs.

. ADOPTED
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The amendment will define specific types of
furloughs that may be granted for TYC youth
in residential programs and the restrictions
that apply to each type of turlough.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Human
Resources Code, §61.075, which provides
the Texas Youth Commission with the author-
ity to permit the child liberty under supervision
and on conditions it believes conducive to
acceptable behavior.

The proposed rule implements the Human
Resowrce Code, §61.034.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on August 18, 1995.

TRD-9510522 Steve Robinson
Executive Director
Texas Youth Commission

Effective date: September 8, 1995
Proposal publication date: July 18, 1995
For tfurther information, please call: (512)
483-5244

L 4 4 ¢
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TABLES AND
@ \TRAPHICS

Graphic material from the emergency, proposed, and adopted sections is published separately in this
tables and graphics section. Graphic materinl is arranged in this section in the following order: Title
Number, Part Number, Chapter Number and Section Number.

Graphic material is indicated in the text of the emergency, proposed, and adopted rules by the following
tag: the word "Figure" followed by the TAC citation, rule number, and the appropriate subsection,
paragraph, subparagraph and so on. Multiple graphics in a rule are designated as "Figure 1" followed by
the TAC citation, "Figure 2" followed by the TAC citation.
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FIGURE 22 TAC 203.13(8)
cCxC=c¢C"xV

strength of concentrated fluid

C =

V = volume of ounces of concentrated fluid
C' = strength of dilute fluid

V' = volume of ounces of dilute fluid

For example, how much of a 20 index fluid will it take to make
two gallons (256 o0z.) of a one index (1%) injection solution?
Solving for V.

CxV=2C¢C xV
20 x V. = 1 x 256

20v= 256 0
Vv = 256/20 = 12.8 oz.
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Figure 1: 25 TAC, §289.230(b)(28)

OD=logm—‘lz—§

light intensity incident on the film and

where 1,
light transmitted through the film.

L, =
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Figure 2: 25 TAC §289.230(e)(1)(G)

(G) Automatic exposure control performance. The coefficient of
variation of exposure shall not exceed 0.10 when all technique factors are held constant. This
requirement shall be deemed to have been met if, when 4 exposures are made at identical
technique factors, the value of the average exposure (E) is greater than or equal to 5 times the
maximum exposure (E;,) minus the minimum exposure (E.;,). In addition, mammographic
systems in the AEC mode shall be able to maintain constant film density to within +/- 0.3 OD
of the average OD over the range of kVp used in clinical conditions.

E25(Fpay~Epsp)
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Figure 3: 25 TAC §289.230(e)(1)(N)(i)

(i) Exposure Reproducibility. The coefficient of variation of
exposure shall not exceed 0.10 when all technique factors are held constant. This requirement
shall be deemed to have been met if, when 4 exposures are made at identical technique factors,
the value of the average exposure (E) is greater than or equal to 5 times the maximum exposure
(E,.,) minus the minimum exposure (E;,):

Ex S(Emax_Emin)
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Figure 4: 25 TAC §289.230(e)(1)(N)(ii)

(i) Linearity. The average ratios of exposure (mR) to the
indicated milliampere-seconds (mAs) product obtained at any two_consecutive tube current
settings shall not differ by more than 0.10 times their sum, whete X, and X, are the average
mR/mAs values obtained at each of two consecutive tube current settings:

(X,-X,) <0.10(X, +X,)
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Figure 5: 25 TAC §289.230(0)(2)

Specific
Subection

d(AxA)
(@(DB)()

through (xvi),
and (C)

@)(1)®B)()
and (iv)

@(1)D)

@)A)

(d)2NAXvXTD)

(d@)A)vXD

(D)@

@2)B)(H)

(DEXC)
(d)10)

(@15)

(n)(1)(E)

m)(1)(E)

@(1XG)

Name of Record

Quality Assurance Program

Quality Control Checks

Films Resulting from Performance
of Quality Control Tests

Retention of Clinical Images

Interpreting Physician Qualifications

Interpreting Physician Continuing
Experience

Interpreting Physician Continuing
Education

Medical Radiologic Technologist
Qualifications

Medical Radiologic Technologist
Continuing Education

Physicist Mammography Survey

Records of Receipts, Transfer,
and Disposal

Records of Calibrations, Maintenance,
and Modifications Performed
on Mammographic Machines

Certification of Inspection

Notice of Failure

Patient Notification

Time Interval

for Record Keeping

2 years

2 years

1 year

In accordance with
subsection (d)(1)(D)
of this section

Until termination of
certification or 2
years after
physician leaves
facility

2 years

6 years

Until termination of
certification or 2
years after
technologist leaves
facility

6 years

" 7 years

Until termination
of certification

2 years

Until termination
of certification
Until termination
of certification
Until termination
of certification
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Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled meeting time. Some notices may
be received too late te be published before the meeting is held, but all notices are published in the Texas
Register.

Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda. and the reason for such emergency posted for at
least two hours before the mieeting is convened. All emergency meeting notices filed by governmental
agencies will be published.

Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos. Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must
have an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify
the contact person listed cn the meeting summary several days prior to the meeting by mail, telephone, or

RELAY Texas (1-800-735-2989).

Texas State Board of Public
Accountancy

Thursday, August 24, 1995, 9:00 a.m.
33 Guadalupe, Room 910

Austin

Emergency Revised Agenda

Board Meeting

AGENDA

Consideration of recommendations of the
Technical Standards Review Committee;
the Behavioral Enforcement Committee; the
Rules Committee regarding proposed revi-
sions to board rule §527.4(2) and
§511.106(5)(c); the Qualifications Commit-
tee; the Major Case Enforcement Commit-
tee, the adoption of proposed revisions to
board rule §505.10-Board Committees; as
well as the consideration of proposed board
orders, consent orders. proposals for deci-
sion and motions for rehearing submitted by
Rebert E. Adelson, Robert Garza and James
R. Ray.

Reason for emergency: Immediate action is
required as the original transmission of this
agenda was not received as a result of tech-
nical transmission difficulties which were
not reasonably foreseeable.

Contact: J Randel (Jerry) Hill, 333 Guada-
lupe, Tower III, Room 900, Austin, Texas
78701-3900, (512) 505-5542.

AFiled: August 21, 1995, 10:35 am.
TRD-9510575

L 4 ¢ ¢

Texas Department of Agri-
culture

Tuesday, August 29, 1995, 1:00 p.m.
Ambassador Hotel, 3100 I-40 West
Amarillo

Texas Corn Producers Board Committee
Meetings

AGENDA:

1:00 p.m.~Advertising, Promotion and Edu-
cation

Report on committee meeting on May 1,
presentation of Thacker Proposal; report on
Chicago Food Fair, Texas County Agent’s
meeting, and budget and funds used for
promotion; presentation on proposal for au-
tomobile trade, Baylor University Proposal,
Texas Agricultural Lifetime Leadesship
Proposal Educational Video to assist in
marketing; discussion on future promotion
activities; committee recommendations; dis-
cussion on any other business; and adjourn.

3:00 p.m.-Research Proposals and Over-
sight Committee

Call to order; report on Rosearch Proposals
Committee meeting on May 1; presentation
on research proposal, for Dr. Nancy Keller;
consideration of in-progress research pro-
jects: committee recommendations; discus-
sion on any other business; and adjourn.

3:30 p.m.-C-O-R-N Committee

Call to order; action on report from commit-
tee mieeting on May 1; discussion on strate-

gic planning session; discussion of TCPB
appearances; consideration of other interest
involving budget; discussion on any other
business; and adjourn.

4:00 p.m.-Finance Committee

Call to order; report on committee meeting
on May I; discussion on April, May, and
June financial statements; budget recom-
mendations from other committees; discus-
sion and consideration of TCPB budget;
discussion on any other business; and ad-
journ,

Contact: Carl King, 218 East Bedford,
Dimmitt, Texas 79027, (806) 647-4224.

Filed: August 21, 1995, 3:38 p.m.
TRD-9510592

L 4 ¢ ]
State Aircraft Pooling Board
¥riday, August 25, 1995, 1:00 p.m.
4900 Old Manor Road
Austin
AGENDA:

The board will take roll call; hold executive
session for discussion of personnel matters;
possible uction regarding personnel matters
and/or salaries. Adjourn.

Contact: Gladys Alexander, 4900 Old
Manor Road, Austin, Texas 78723, (512)
477-8900.

Filed: August 17, 1995, 2:47 p.m.
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TRD-9510439

¢ ¢ L4

Texas Animal Health Com-

mission
Wednesday, August 30, 1995, 2:30 p.m.
2105 Kramer Lane
Austin
Audit Subcommittee
AGENDA:

1. Approval of minutes from the meeting of
June 28, 1995.

II. Discussion and possible action on Area |
(Amarillo) management control review.

I Discussion and possible action on hu-
man resources report.

IV. Discussion and possible action on audit
plan for fiscal year 1996

V. Discussion of changes to Article 9.
VI. Public comment.
VIL. Adjournment.

Contact: Melissa Nitsche, P.O. Box 12966,
Austin, Texas 78711-2966, (512) 719-0714.

Filed: August 22, 1995, 8:36 am.
TRD-9510594

Wednesday, August 30, 1995, 3:30 p.m.

2105 Kramer Lane

Austin

Finance Subcommittee

AGENDA:

1. Approval of minutes from the meeting of
June 28, 1995.

Il Discussion and possible action on the
biennial operating plan for information re-
sources for fiscal year 1996-1997.

IO. Discussion and possible action on the
Information Needs Assessment Project.

IV. Discussion and possible action on fiscal
year 1996-1997 budget process.

V. Discussion and possible action on fiscal
year 1996-1997 operating budget.

VI. Discussion and possible action on fiscal
year 1995 operating budget.

VIL. Public comment.
VII. Adjournment.

Contact: Melissa Nitsche, P.O. Box 12966,
Austin, Texas 78711-2966, (512) 719-0714.

Filed: August 22, 1995, 8:36 a.m.
TRD-9510595

¢ ¢ L 4

Texas Commission on the
Arts
Thursday, September 7, 1995, 9:00 a.m.

Embassy Suites Hotel, 1800 South Second
Street

McAllen

Adninistrative Committee Meeting
AGEMDA.:

I. Call to order

II. Public hearing

I. Approval of minutes of the June 2, 1995
Administrative Committee meeting

IV. Financial statement fiscal year 1995
V. Legislative outcomes

VI. Texas cultural endowment

VII. Policy recommendations

A. Application social security requirement
B. Touring program revision

C. Other business

VII. Alamo Rent A Car update

IX. "State of the Arts" license plate update
A. Sales and marketing report

B. Marketing strategies

C. Other business

X. Other business

XI. Adjournment

Contact: Deborah Cole, P.O. Box 13406,
Austin, Texas 78711-3406, (512) 463-5535.

Filed: August 21, 1995, 10:23 am.
TRD-9510574

¢ ¢ L

Texas Committee on Pur-
chases of Products and
Services of Blind and Se-
verely Disabled Persons

Thursday, August 21, 1995, 9:00 a.m.

General Services Commission, Central Ser-
vices Building, 1711 San Jacinto, Room
200-B

Austin
Pricing Subcommittee
AGENDA;

Call to order and introduction of subcom-
mittee members and guests

Acceptance of minutes from May 26, 1995,
meeting

Discussion and recommendation for action
on new services; renewal services, new
products

Discussion and recommendaticiis for action
on product changes and revisions

Adjournment

Contact: Pat Martin, P.O. Box 13047‘
Austin, Texas 78711, (512) 463-3443.

Filed: August 18, 1995, 3:16 p.m.
TRD-9510547

L 4 ¢ L 4

Texas Department of Com-
merce

Monday, August 28, 1995, 10:00 a.m.
1700 North Congress Avenue, Room 119
Austin

Texas Manufacturing Institute

AGENDA:

10:00 a.m.-Call to order

Action item

10:01 a.m.-Adoption of minutes from meet-
ing of April 14, 1995

Information items

10:05 a.m.-TMAC Strategic Plan presenta-
tion

10:35 a.m.-TMAC Headquarters operation

update

Regional offices’ update 0
Research  Insti-

10:45 a.m.-Southwest
tute-South Central Office

The University of Texas at Arlington, Auto-
mation and Robotics Research Insti-
tute-Metroplex Office

Texas A&M University System, Texas En-
gineering Extension Service-Statewide Of-
fice

University of Houston-Gulf Coast Office

The University of Texas at El Paso-Upper
Rio Grande Office

Noon-Adjourn

Persons with disabilities who plan to attend
this meeting who may need auxiliary aids or
services, or who need assistance in having
English translated into Spanish, should con-
tact Lena Chiu (512) 936-0234, at least two
days before this meeting so that appropriate
arrangements can be made.

Contact: Lena Chiu, 1700 North Congress
Avenue, Austin, Texas 78701. (512)
936-0234.

Filed: August 17, 1995, 3:50 p.m.
TRD-9510455
¢ ¢ ¢

Texas .Employment Commis-
sion
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Tuesday, Augest 29, 1995, 9:00 a.m.

Room 644, TEC Building, 101 East 15th
Street

Austin
Emergency Meeting
AGENDA:

Prior meeting notes; consideration and pos-
sible approval of biennial operating plan for
information technology; staff reports; inter-
nal procedures of commission appeals; con-
sideration and action on tax liability cases
and higher level appeals in unemployment
compensation cases listed on Commission
Docket 35; and set date of next meeting.

Reason for emergency: Systemwide electri-
cal failure prevented timely filing. Meeting
could not be rescheduled due to the need to
meet federal time requirements.

Contact: C. Ed Davis, 101 East 15th Street,
Austin, Texas 78778, (512) 463-2291.

Filed: August 22, 1995, 8:41 am.
TRD-9510597

¢ o L 4
Texas General Land Office
Wednesday, August 30, 1995, 9:30 a.m,

1700 North Congress Avenue, Stephen F.
Austin Building, Room #831

Austin
Veteran’s Land Board
AGENDA:

116. Approval of the July 19, 1995, minutes
of the VLB meeting.

117. Consideration of all steps necessary for
issuance of State of Texas general obliga-
tion bonds to refund an amount not to ex-
ceed $125,000,000.

118. Review of the Forward Swap and State
of Texas Veterans’ Housing Assistance Re-
funding Bonds, Series 1995 transaction.

119. Consideration of a resolution to termi-
nate the swap dated February 1, 1994, be-
tween the Veterans Land Board of the State
of Texas and AIG Financial Productions
Corporation.

120. Consideration of all steps necessary for
the issuance of State of Texas general obli-
gation bonds to refund an amount not to
exceed $88,490,000 of State of Texas Vet-
erans’ Housing Assistance Bonds, Series
1985.

121. Consideration of the selection of un-
derwriter(s) for the Housing Program trans-
action(s).

122, Resolution authorizing the Texas Vet-
erans Land Board to participate in the Texas
Department of Housing and Community Af-

fairs subsidized Home Purchase Loan Pro-
gram.

Contact: Karen Pratt, 1700 North Congress
Avenue, Room 700, Austin, Texas 78701,
(512) 463-5171.

Filed: August 21, 1995, 1:41 am.
TRD-9510585

L4 ¢ ¢
Texas Department of Health
Tuesday, August 29, 1995, 9:060 a.m.

Room T-607, Texas Department of Health,
1100 West 49th Street

Austin
Drug Use Review Board
AGENDA:

The board will discuss and possibly act on:
presentation on health care veform by Mi-
chael D. McKinney, M.D., Commissioner,
Texas Health and Human Services Commis-
sion; update on current vendor drug pro-
gram issue; approval of the minutes from
the April 18, 1995 meeting; responzes to
HMG-CoA reductase inhibitor, sedative-
hypnotic and anti-hyperlipidemic interven-
tion letters; selected patient profiles ¢n the
use of Ketorolac, Digoxin, and Interferon-
beta; Estrogen/Progesterone therapy, meet-
ing of ad hoc committees (Provider Educa-
tion; and Intervention); educational material
on ulcer disease management; election of
chair and vice-chair; selection of targeted
drug for next profiles; and scheduling next
meeting/adjournment.

Contact: Curtis Burch, 1100 West 49th
Street, Austin, Texas 78756, (512)
338-6947. For ADA assistance, contact
Richard Butler at (512) 458-6410 or T.D.D.
458-7708 at least two deys prior to the
meeting.

Filed: August 18, 1995, 3:16 p.m.
TRD-9510546

¢ ¢ ¢
Texas Department of Insur-
ance
Friday, September 8, 1995, 9:00 a.m.

333 Guadalupe Street, Room 1264, Tower
One

Austin )

Texas Health Reinsurance System
AGENDA:

I Call to order

II. Discussion and take possible action on
approving the minutes of the last meeting

HI. Participation by the public

IV. Discussion and report from TDI staff,
including comments received for August 29
public hearing

V. Discussion and take possible action on
amending or revising the plan of operation

VI. Discussion and take possible action on
actuarial and operational items of the Sys-
tem

A. Report from the actvarial firm of
Milliman and Robertson, Inc. concerning

" assessments, rates, terms of a contract with

the System, provisions and operations.
B. Rates for the standard mandated plans.

C. Ability to use a variable rating system
andfor the premium rates used by the rein-
sured carriers.

D. Assessments, including interim, assess-
ment formula, terms a a contract with the
System, statutory provisions and operations.

E. Other general business associated with
the actuarial function.

VIL Discussion and take possible action on
the hiring of an administrating carrier for
the System, and take possible action on the
hiring

VIIL. Discussion and take possible action on
an interim assessment

IX. Any further business

X. Setting the agenda, date and location for
next board meeting

Contact: Bernice Ross, 333 Gua‘dalupe
Street, Mail Code #113-2A, Austin, Texas
78701, (512) 463-6328.

Filed: August 18, 1995, 2:28 p.m.
TRD-9510533

¢ L ¢
Texas Juvenile Probation
Commission
Thursday, August 24, 1995, 10:30 a.m,
2015, South TH-35
Austin
Emergency Revised Agency
Board Meeting
AGENDA:
Revised Emergency Agenda
11. Closed executive session

Intesview of top finalists for the TIPC exas-
utive director’s position by the full board

Discussion of TIPC executive director’s po-
sition

12. Open session to take action on items
discussed in the closed executive session;
appointment of new TIPC executive direc-
tor
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Reason for emergency: In order to have
TIPC’s a new executive director on board
by September 1, 1995.

Contact: Vicki Wright, P.Q. Box 13547,
Austin, Texas 78711, (512) 443-2001.

Filed: August 21, 1995, 10:36 a.m.
TRD-9510576

Thursday, August 31, 1995, 2:00 p.m.

2015 South IH-35

Austin

TIPC/TYC Subcommittee

AGENDA:

Call to order; approval of April 21, 1995
minutes; discuss establishment of subcom-
mittees; State Commitment Survey and Ju-
venile Justice funding options; coordinated
efforts (a) Joint Strategic Plan, (b) Commit-
ment targets, (c) TIPC and TYC Training
Conference; Sunset Review Policy issues:
schedule next meeting,

Contact: Vicki Wright, P.O. Box 13547,
Austin, Texas 78711, (512) 443-2001.

Filed: August 17, 1995, 2:20 p.m.
TRD-9510433

Thursday, August 31, 1995, 2:00 p.m.

2015 South IH-35

Austin

TIPC/TYC Subcommittee

AGENDA:

Call to order; approval of April 21, 1995
minutes; discuss establishment of subcom-
mittees; State Commitment Survey and Ju-
venile Justice funding options; coordinated
efforts (a) Joint Strategic Plan, (b) Commit-
ment targets, (¢) TIPC and TYC Training
Conference; Sunset Review policy issues;
schedule next meeting,

Contact: Vicki Wright, P.O. Box 13547,
Austin, Texas 78711, (512) 443-2001.

Filed: August 17, 1995, 2:21 p.m.
TRD-9510434

Thursday, August 31, 1995, 2:00 p.m,

2015 South IH-35

Austin

TIPC/TYC Subcommittee

AGENDA:

Call to order; approval of April 21, 1995
minutes; discuss establishment of subcom-
mittees; State Commitment Survey and Ju-
venile Justice funding options; coordinated
efforts (a) Joint Strategic Plan, (b) Commit-
ment targets, (c) TIPC and TYC Training
Conference; Sunset Review policy issues;
schedule next meeting.

Contact: Vicki Wright, P.0. Box 13547,
Austin, Texas 78711, (512) 443-2001.

Filed: August 17, 1995, 2:21 p.m.
TRD-9510435

¢ L4 14

Texas State Board of Medi-
cal Examiners

Friday-Saturday, August 18-19, 1995,
8:30 a.m.

1812 Centre Creek Drive, Suite 300
Austin

Emergency Revised Agenda
AGENDA.:

In addition to the previously posted agenda,
the following were added: approval of addi-
tional agreed orders, approval of additional
modification/termination request orders, ap-
pointment of representatives to an advisory
commission to the Board of Chiropractic
Examiners, and approval of committee ap-
pointments for new board members.

Reason for emergency: Information has
been received by the agency and requires
prompt consideration,

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402, Fax: (512) 834-4597.

Filed: August 17, 1995, 3:50 p.m.
TRD-9510445

Monday-Tuesday, August 28-29, 1995,
8:30 a.m,

1812 Centre Creek Drive, Suite 300
Austin

Texas State Board of Acupuncture Examin-
ers Grandfathering, Reciprocity, and Appli-
cation Committee

AGENDA:
August 28, 1995
Call to order
Roll call

Executive session under the authority of the
Open Meetings Act, §551.071 or the Gov-
ernment Code and Article 4495b, §2.07(b)
and §2.09(0), Texas Revised Civil Statutes
for private consultation and advice of coun-
sel concerning pending litigation relative to
applications for licensure and license disci-
plinary actions.

Open session to review applicants for auto-
matic licensure:

9:00 a.m.-Charles Johnson, Per Godsk Otte,
Gary Stier, and Arthur Glen Minshew

10:00 a.m.-Jackie Kopanski and Maria
Pilar New

11:00 a.m.-Yuly Zhang and Chunhui Lu

1:.00 p.m.-Allan J. Walling, Mostafa
Bighamian, Yu-Zhi Li, and John Pascone

2:30 p.m.-Joe Santos, Mark Hogan, Ronald
Shipman, Henrietta Rice Murayama, Ralph
Britt, and Nelda English

August 29, 9:00 am.

Executive session under the authority of the
Open Meetings Act, §551.071 of the Gov-
ernment Code and Article 4495b, §2.07(b)
and §2.06(0), Texas Revised Civil Statutes
for private consultation and advice of coun-
sel concerning pending litigation relative to
applications for licensure and licensee disci-
plinary gctions.

Open session to review applicants for licen-
sure by endorsement:

Hsiao-Fen Chuo and Masaaki Nakano

Contact: Pat Wood, P.0O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402, Fax: (512) 834-4597.

Filed: August 18, 1995, 9,28 a.m.
TRD-9510475

Tuesday, August 29, 1995, 9:30 a.m.

1812 Centre Creek Drive, Suite 300

Austin

Texas State Board of Acupuncture Exemin-
ers, Education Committee

AGENDA:

Call to order

Roll call

Discussion and possible action on:

a. Rules related to licensure and acupunc-
ture schools

b. Participation in the development of com-
puter simulated point location exam of Na-
tional Commission for the Certification of
Acupuncturists

Citizen communication-a maximum of ten
speakers will be allowed to speak to the
committee for up to three minutes each, on
a "first come, first served” basis regarding
education concerns.

Contact: Pat Wood, P.0. Box 149134,
Austit, Texas 78714-9134, (512) 834-7728.
Ext. 402, Fax: (512) 834-4597.

Filed: August 18, 1995, 9:28 a.m.
TRD-9510476

Tuesday, August 29, 1995, 10:30 a.m.

1812 Centre Creek Drive, Suite 300

Austin

Texas State Board of Acupuncture Examin-
ers Examination, Licensure and Fee Com-
mittee
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AGENDA:
Call to order

Ooll call

Executive ssssion under the authority of the
Open Meetings, §551.071 of the Govern-
ment Code and Article 4495b, §2.07(b) and
§2.09(0), Texas Civil Statutes for private
consultation and advice of counsel concern-
ing pending litigation relative to applica-
tions for licensure and licensee disciplinary
actions.

Open session to review applicant for licen-
sure by examination:

EBdward Zaerandin Saloma

Citizen communication: a maximum of ten
speakers will be allowed to speak to the
committee for up to three minutes each, on

a "first come, first served” basis regarding
examination, licensure and fee issues.

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402, Pax: (512) 834-4597.

Filed: August 18, 1995, 9:29 am.
TRD-9510477

Tuesday, August 29, 1995, 11:00 a.m.

1812 Centre Creek Drive, Suite 300

Austin

exas State Board of Acupuncture Examin-
18

AGENDA:

The agenda includes speakers on auricular
acupuncture, discussion, recommendations
and possible action on auricular, approval
of 1996 board meeting dates, approval of
minutes from previous board meeting, pre-
sentation of reports and approval of action
items from committees meeting during
board meeting, citizens communication, and
executive director's report.

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
BExt. 402, Pax: (512) 834-4597.

Filed: August 18, 1995, 9:29 am.
TRD-9510478

¢ ¢ L
Midwestern State University
Thursday, August 24, 1995, 10:00 a.m.
3410 Taft Boulevard, Hardin Board Room
Wichita Falls
Board of Regents
AGENDA:

The board will consider 1) a recommenda-
tion concerning easement request by the
City of Wichita Falls; 2) a recommendation
to enter into a tuition reciprocity agreement

with an Oklahoma school; and 3) course
and lab fees for the respiratory care pro-

gram,

Contact: Deborah L. Barrow, 3410 Taft
Boulevard, Wichita Falls, Texas 76308,
(817) 689-4212.

Filed: August 18, 1995, 10:56 a.m.
TRD-9510497

¢ ¢ ¢

Texas Natural Resource Con-
servation Commission

Friday, August 25, 1995, 9:30 a.m,

12015 Park 35 Circle, Building E, Room
2018

Austin

Municipal Solid Waste Management and
Resource Recovery Advisory Council

AGENDA:

The next meeting of the Municipal Solid
Waste Management and Resource Recovery
Advisory Council will be held August 25,
1995, Texas Natural Resource Conservation
Commission complex, Building E, Room
201S. The mesting will be held form 9:30
am, to 4:30 p.m.

The meeting will include minutes of the
July 27-28, 1995 council meeting. Organi-
zational structure for the council, discussion
regarding monitoring groundwater contami-
nation at landfills and methane gas migra-
tion from landfills, Border Affairs Commit-
tee meeting, Municipal Solid Waste
Division report, Waste Planning and As-
sessment Division report, Office of Pollu-
tion Prevention and Recycling report, and
public comments.

The meeting is open to the general public
and comments are welcome.

Contact: Gary W. Trim, 12015 Park 35
Circle, Building E, Mail Code 124, Austin,
Texas 78711-3087, (512) 239-6708 or fax
(512) 239-6717.

Filed: August 18, 1995, 10:48 a.m.
TRD-9510492
Wednesday, August 30, 1995, 9:30 a.m.

12118 North Interstate 35, Building E,
Room 201§

Austin
AGENDA:

The commission will consider approving
the following matters: Class 2 mods; under-
ground injection control permits; Class 3
modification; district matters; water rights;
water utility matter; municipal waste dis-
charge enforcement; petroleum storage tank
enforcement; miscellaneous; contract; reso-
lution; rules; report; motion for reconsidera-

tion; hearing request denial; emergency au-
thorization; examiner’s items; executive
session; in addition, the commisvion will
consider items previously posted for open
meeting and at such meeting verbally post-
poned or continued to this date. With regard
to eny item, the commission may take vari-
ous actions, including but not limited to
rescheduling an item in its entirety or for
particular action at & future date or time.
(Registration begins at 8:45 a.m. until 9:30
am.)

Contact: Doug Kitts, 12100 Park 35 Circle,
Austin, Texas 78753, (512) 239-3317,

Filed: August 21, 1995, 9:26 a.m.
TRD-9510568
Wednesday, August 30, 1995, 9:30 a.m.

12118 North Interstate 35, Building E,
Room 201§

Augtin
Revised Agenda
AGENDA:

This addendum is being posted to replace
Item #34.

Contact: Doug Kitt, 12100 Park 35 Circle,
Austin, Texas 78753, (512) 239-3317.

Filed: August 21, 1995, 1:02 am.
TRD-9510579

¢ ¢ ¢

Public Utility Commission of

Texas
Monday, November 13, 1995, 9:00 a.m.
7800 Shoal Creek Boulevard
Austin
Hearings Division
AGENDA:

A hearing on the merits will be held on the
above date and time in Docket Number
14434; Complaint of Larry Wade against
GTE Southwest, Inc., regarding Centranet
Service.

Contact: Paula Mueller, 7800 Shoal Creek
Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: August 17, 1995, 2:48 p.m.
TRD-9510443

Monday, Aprii 15, 1995, 9:00 a.m.

7800 Shoal Creek Boulevard

Austin

Hearings Division

AGENDA:

A hearing on the merits has been scheduled
for the above date and time in Docket Num-
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ber 14152-complaint of City of Denton
against GTE Southwest, Inc.

Contact: Paul Mueller, 7800 Shoal Creek
Boulevard, Austin, Texas 78757, (512)
458-0100.

Filed: August 21, 1995, 1:04 am.
TRD-9510580

¢ ¢ 9

Railroad Commission of
Texas

Tuesday, August 29, 1995, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin
AGENDA.

The Commission will consider and act on
the Office of Information Services Direc-
tor’s Report on Division Administration,
Budget, Procedures, and Personnel Matters.

Contact: Brian W. Schaible, P.O. Box
12967, Austin, Texas 78701, (512)
463-6710.

Filed: August 18, 1995, 1:41 p.m.
TRD-9510531
Tuesday, August 29, 1995, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin
AGENDA:

According to the complete agenda, the Rail-
road Commission of Texas will consider
various applications and other matters
within the jurisdiction of the agency includ-
ing oral arguments. The Railroad Commis-
sion of Texas may consider the procedural
status of any contested case if 60 days or
more have elapsed from the date the hearing
was closed or from the date the transcript
was received.

The commission may meet in executive ses-
sion on any items listed above as authorized
by the Open Meetings Act.

Contact: Carole J. Vogel, P.O. Box 12967,
Austin, Texas 78711, (512) 463-7033.

Filed: August 18, 1995, 10:32 am.
TRD-9510484
Tuesday, August 29, 1995, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin
AGENDA:

The commission will consider and act on
the agency budget, fiscal and administrative
matters and the Administrative Services Di-

vision director’s report on division adminis-
tration, budget, procedures and personnel
matters, including the Consolidated Print
Shop Franchise Agreement and interagency
contract with the Texas Education Agency.

Contact: Roger Dillon, P.O. Box 12967,
Austin, Texas 78711-2967, (512) 463-7257.

Filed: August 18, 1995, 10:36 a.m.
TRD-9510485
Tuesday, August 29, 1995, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin
AGENDA:

The commission will consider and act on
the Surface Mining and Reclamation Divi-
sion director's report on divisioh adminis-
tration, budget, procedures, and
matters.

Contact: Melvin B. Hodgkiss, P.E., P.O.
Box 12967, Austin, Texas 78711, (512)
463-6901.

Filed: August 18, 1995, 10:37 a.m.
TRD-9510486
Tuesday, August 29, 1995, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

AGENDA:

The commission will consider and act on
agency administration, budget, policy and
procedures, and personnel matters for all
divisions, The commission may meet in ex-
ecutive session to consider the appointment,
employment, evaluation, re-assignment, du-
ties, discipline and/or dismissal of person-
nel.

Contact: Mark Bogan, P.O. Box 12967,
Austin, Texas 78711-2967, (512) 463-6981.

Filed: August 18, 1995, 10:37 am.
TRD-9510487
Tuesday, August 29, 1995, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin
AGENDA.:

The commission will consider and act on
the agency budget, fiscal and administrative
matters and the Administrative Services Di-
vision director’s report on division adminis-
tration, budget, procedures and personnel
matters, including the Consolidated Print
Shop Franchise Agreement, interagency
contract with the Texas Education Agency,
Corpus Christi District Office interagency
contract, and annual maintenance contracts.

Contact: Roger Dillon, P.O. Box 12967,
Austin, Texas 78711-2967, (512) 463-7257.

Filed: August 18, 1995, 10:38 am.
TRD-9510488
Tuesday, August 29, 1995, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin
AGENDA:

The commission will consider and act on
the Automatic Data Processing Division di-
rector’s report on division administration,
budget, procedures, equipment acquisitions,
annual maintenance contract renewals and
personnel matters.

Contact: Bob Kmetz, P.O. Box 12967,
Austin, Texas 78701, (512) 463-7251.

Filed: August 18, 1995, 10:38 am.
TRD-9510489
Tuesday, August 29, 1995, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin
AGENDA:

The commission will consider and act on
the Information Resource Manager’s report
on information resource planning docu-
ments.

The commission will consider and act on
the Information Resource Manager's report
on the administration, budget, procedures,
equipment acquisitions, contracts, work
schedules and quarterly updates associated
with the Department of Energy-RRC Area
of Review (AOR) Data Management En-
hancement Grant Status Review. *

Contact: Mel Mireles, P.O. Box 12967,
Austin, Texas 78701, (512) 463-7249.

Filed: August 18, 1995, 10:39 am.
TRD-9510490

¢ L 4 ¢

Texas Savings and Loan De-
partment

Wednesday, September 6, 1995, 9:00 a.m.

Finance Commission Building, 2601 North
Lamar Boulevard, Third Floor

Austin
AGENDA:

The purpose of this meeting (hearing) is to
accumulate a record of evidence in regard
to the application of Coastal Banc SSB,
Houston, Texas to merge with Texas Capi-
tal Bank, N.A., with Coastal Bank SSB the
surviving entity, from which record the
commissioner will determine whether to
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grant or deny the application.
Contact: Teresa Scarborough, 2601 North
ar Boulevard, Suite 201, Austin, Texas
8705, (512) 475-1350.
Filed: August 17, 1995, 3:27 p.m.
TRD-9510448

¢ ¢ ¢
Teacher Retirement System
of Texas
Tuesday, August 29, 1995, 1:30 p.m.

1717 Main Street, Seventh Floor Board-
room

Austin
Board of Trustees Real Estate Committee
AGENDA:

Approval of minutes of July 21, 1995,
"meeting; consideration of proposed sale of
property owned by TRST Plantation, Inc.;
consideration of proposed sale of properties
owned by TRST Heuston, Inc.; and update
on mortgage risk ratings.

Contact: Mary Godzik, 1000 Red River,
Austin, Texas 78701-2698, (512) 397-6400.

Filed: August 22, 1995, 9:23 am.
TRD-9510599

o ¢ L L ]
Texans’ War on Drugs
Tuesday, August 29, 1995, 10:00 a.m.
611 North West Loop 410

San Antonio

Emergency Meeting

Board of Directors Meeting
AGENDA:

1) Call to order

2) Establish quorum

3) Approval of minutes

4) Executive session

5) Action on matters discussed in executive
session

6) President’s report

7) Set next méeting date

8) Other business

9) Adjourn

Reason for emergency: Power outage.

Contact: Janis Pittel. 313 East Anderson
Lane, Suite 101, Austin, Texas 78752-1222,
{512) 452-0141.

Filed: August 22, 1995, 8:36 a.m.
TRD-9510596

L4 L 4 L4

The Texas A&M University
System, Board of Regents
Friday, August 25, 1995, 10:00 a.m.

Texas A&M University-Corpus Christi,
Chapman Conference Room, Corpus Christi
Hall, Room 276

Corpus Christi

Revised Agenda

System Policies Committee
AGENDA:

Revised Agenda:

The purpose of this meeting is to review the
following policies for recommendation to
the full board: community collaboration
policy; system investment policy; system
airplane travel policy; control of fraud and
fraudulent actions policy; debt management
policy; budget/authorizations, limitaticn,
and delegation of authority policy; crisis
management policy; real property, gift and
bequest acceptance policy; administration of
real estate policy; system litigation policy;
ethics policy; research agreement policy;
and tenure policy.

Contact: Vickie Running, The Texas A&M
University System, College Station, Texas
77843, (409) 845-9600.

Filed: August 21, 1995, 5:00 p.m.
TRD-9510593

¢ ¢ ¢
Texas Southern University
Friday, September 1, 1995, 3:00 p.m.
3100 Cleburne, Hannah Hall, Room 111
Houston
Finance and Buildings Committee
AGENDA:

Meeting to consider: Matters relating to fi-
nancial reporting systems, and budgets; fis-
cal reports from the administration; invest-
ments; contract awards; and informational
items,

Contact: Everett O. Bell, 3100 Cleburne,
Houston, Texas 77004, (713) 529-8911.

Filed: August 18, 1995, 10:03 am.
TRD-9510481

Friday, October 6, 1995, 8:30 a.m.

3100 Cleburne, Hannah, Hall, Room 111

Houston

Board of Regents

AGENDA:

Meeting to consider: Minutes; report of the
president; report from standing committees;
executive session, "

Contact: Everett O. Bell, 3100 Cleburne,
Houston, Texas 77004, (713) 529-8911.

Filed: August 18, 1995, 10:03 a.m.
TRD-9510480

¢ ¢ ¢
University of Houston System
Wednesday, August 23, 1995, 1:00 p.m.

Shamrock Room, Conrad Hilton College
Building, 4800 Calhoun, University of
Houston

Houston
Board of Regents
AGENDA:

To discuss and/or approve the following:
Executive session; revision of board policy;
personnel recommendations; organizational
charts: 1996 annual plan summaries; instal-
lation of stair and elevators; fiscal year
1996 operating budget; and Higher Educa-
tion Assistance Fund Five Year Plan.

Contact: Peggy Cervenka, 1600 Smith,
Suite 3400, Houston, Texas 77002, (713)
754-7440.

Filed: August 17, 1995, 4:49 p.m.
TRD-9510458

® é ¢
The University of Texas at
Austin
Wednesday, August 27, 1995, 1:00 p.m.

Alumni Center, Schmidt Room, 21st and
San Jacinto

Austin
Intercollegiate Athletics for Men
AGENDA:

Convene into open session, recess into ex-
ecutive session, reconvene into open ses-
sion, approve minutes of June 7, 1995,
items from executive session, development,
schedules/schedule changes, tickets/ticket
policy, budget/budget items, construction,
new business, old business and adjourn.

Contact: Betty Corley, P.O. Box 7399,
Austin, Texas 78713, (512) 471-5757.

Filed: August 18, 1995, 11:11 a.m.
TRD-9510498

¢ ¢ B
Texas Workers’ Compensa-
tion Insurance Fund
Tuesday, August 29, 1995, 7:09 p.m.
98 San Jacinto Boulevard, Plaza Suite 516
Austin
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Board of Directors
AGENDA:

The Board of Directors of the Texas Work-
ers’ Compensation Insurance Fund (Fund)
will have an informal dinner at 7:00 p.m. on
Tuesday, August 29, 1995 The dinner is
intended to be a social event, and there is
no formal agenda. No formal action will be
taken, but it is possible that discussions
could occur which could be construed to be
"deliberations” within the meaning of the
Open Meetings Act; therefore, the dinner
will be treated as an "open meeting” and the
public will be allowed to observe. However,
dinner will be provided only for the Board
of Directors of the Fund and invited guests.
No dinner or refreshments will be provided
for members of the public who may wish to
attend.

Contact: Jeanette Ward, 100 Congress Av-
enue, Austin, Texas 78701, (512) 404-7142,

Filed: August 21, 1995, 2:49 p.m.
TRD-9510591

¢ L L
Regional Meetings

Meetings Filed August 17,
1995

The Alamo Area Council of Governments
9-1-1 Area Judges Committee met at 118
Broadway. Suite 400, San Antonio, August
23, 1995, at 9: 30 a.m. Information may be
obtained from Al J. Notzon II, 118 Broad-
way, Suite 400, San Antonio, Texas 78205,
(210) 225-5201. TRD-9510451.

The Alamo Area Council of Governments
Rural Area Judges met at 118 Broadway,
Suite 400, San Antonio, August 23, 1995, at
10:30 a.m. Information may be obtained
from Al J. Notzon III, 118 Broadway, Suite
400. San Antonio, Texas 78205, (210)
225-5201. TRD-9510452.

The Alamo Area Council of Governments
Alamo Area Housing Finance Corporation
met at 118 Broadway, Suite 400, San Anto-
nio, Tuesday, August 23, 1995, at 11:00
a.m. Information may be obtained from Al
J. Notzon II, 118 Broadway, Suite 400,
San Antonio, Texas 78205, (210) 225-5201.
TRD-9510453.

The Alamo Area Council of Governments
Board of Directors met at 118 Broadway,
Suite 400, San Antonio, August 23, 1995, at
1:00 p.m. Information may be obtained
from Al J. Notzon I, 118 Broadway, Suite
400, San Antonio, Texas 78205, (210)
225-5201. TRD-9510454,

The Capital Area Rural Transportation
System (CARTS) CARTS Board of Direc-
tors met at 2010 East Sixth Street, Austin,
August 24, 1995, at 9:00 a. m. Information
may be obtained from Edna M. Burroughs,

P.O. Box 6050, Austin, Texas 78702, (512)
389-1011. TRD-9510429,

The Central Counties Center for MHMR
Services (Revised Agenda.) Board of
Trustees met at 304 South 22nd Street,
Temple, August 24, 1995, at 7: 15 p.m.
Information may be obtained from Eldon
Tietje, 304 South 22nd Street, Temple,
Texas 76501, (817) 773-4841, Ext. 301.
TRD-9510419.

The Golden Crescent Private Industry
Council Joint Executive/Planning Commit-
tee met at 2401 Houston Highway, Victoria,
August 21, 1995, at 6:30 p.m. Information
may be obtained from Sandy Heiermann,
2401 Houston Highway, Victoria, Texas
77901, (512)576-5872. TRD-9510430.

The Golden Crescent Private Industry
Council met at 2401 Houston Highway,
Victoria, August 23, 1995, at 6:30 p.m.
Information may be obtained from Sandy
Heiermann, 2401 Houston Highway, Victo-
ria, Texas 77901, (512) 576-5872. TRD-
9510431.

The Hays County Appraisal District Ap-
praisal Review Board met at 21001 North
IH-35, Kyle, August 22, 1995, at 9:00 a.m.
Information may be obtained from Lynnell
Sedlar, 21001 North IH-35, Kyle, Texas
78640, (512) 268-2522. TRD-9510436.

The Lower Rio Grande Valley Develop-
ment Council Hidalgo County Metropoli-
tan Planning Organization met at the
TxDOT District Office, 600 West Express-
way US 83, Pharr, August 24, 1995, at 7:00
p.m. Information may be obtained from Ed-
ward L. Molitor, 4900 North 23rd Street,
McAllen, Texas (210) 682-3481. TRD-
9510432,

The Pecan Valley MHMR Region Board
of Trustees met at 104 Pirate Drive,
Granbury, August 23, 1995, at 8:30 a.m.
Information may be obtained from Dr.
Theresa Mulloy, P.O. Box 973,
Stephenville, Texas 76401, (817) 965-7806.
TRD-9510420.

The Permian Basin Regional Planning
Commission Board of Directors Permian
Basin Private Industry Council met at 2910
LaForce Boulevard, Midland, August 23,
1995, at 10:00 a.m. Information may be
obtained from Carole Burrow, P.O. Box
60660, Midland, Texas 79711-0660. TRD-
9510457.

The San Antonio-Bexar County Metro-
politan Planning Organization Bicycle
Mobility Task Force met at the Municipal
Plaza Building, B Room, corner of Main
and Commerce, San Antonio, August 23,
1995, at 4:00 p.m. Information may be ob-
tained from Charlotte A. Roszelle, 434
South Main, Suite 205, San Antonio, Texas
78204, (210) 227-8651. TRD-9510444.

The San Jacinto River Authority Board of
Directors met at 2301 North Millbend
Drive, The Woodlands, August 23, 1995, at
12:30 p.m. Information may be obtained
from James R. Adams or Ruby Shiver, P.O.
Box 329, Conroe, Texas 77305, (409)
588-1111. TRD-9510456.

The West Central Texas Municipal Wa-
ter District Board of Directors met at 410
Hickory, Abilene, August 23, 1995, at 9:30
am. Information may be obtained from
Michele R. Sanders, P.O. Box 2362, Abi-
lene, Texas 79604, (915) 673-8254. TRD-
9510447,

4 ¢ ¢

Meetings Filed August 18,
1995

The Austin Travis County MHMR Cen-
ter Finance and Control Committee met at
1430 Collier Street, Austin, August 22,
1995, at Noon. Information may be ob-
tained from Sharon Taylor, 1430 Collier
Street, Austin, Texas 78704, (512)
447-4141, Ext. 4031. TRD-9510521.

The Austin Travis County MHMR Cen-
ter (Revised Agenda.) Finance and Control
Committee met at 1430 Collier Street,
Austin, August 22, 1995, at Noon. Informa-
tion may be obtained from Sharon Taylor,
1430 Collier Street, Austin, Texas 78704,
(512) 447-414]1. TRD-9510553.

The Barton Springs/Edwards Aquifer
Conservation District Board of Directors
(Called Meeting) met at 1124A Regal Row,
Austin, August 22, 1995, at 9:00 a.m, Infor-
mation may be obtained from Bill E.
Couch, 1124A Regal Row, Austin, Texas
78748, (512) 282-3441, Fax: (512)
282-7016. TRD-9510496.

The Brazos Valley MHMR Authority
Budget and Finance/Personnel Committee
met at 804 Texas Avenue, Conference
Room B, Bryan, August 24, 1995, at Noon.
Information may be obtained from Leon
Bawcom, P.O. Box 4588, Bryan, Texas
77805, (409) 822-6467. TRD-9510548.

The Brazos Valley MHMR Authority
Board of Trustees met at 804 Texas Ave-
nue, Conference Room A, Bryan, August
24, 1995, at 1:00 p.m. Information may be
obtained from Leon Bawcom, P.O. Box
4588, Bryan, Texas 77805, (409) 822-6467.
TRD-9510549.

The Carson County Appraisal District
Board of Directors met at 102 Main Street,
Panhandle, August 23, 1995, at 9:00 a.m.
Information may be obtained from Donita
Herber, Box 970, Panhandle, Texas 79068,
(806) 537-3569. TRD-9510552.

The Carson County Appraisal District
Board of Directors met at 102 Main Street,
Panhandle, August 23, 1995, at 9:30 am.
Information may be obtained from Donita
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Herber, Box 970, Panhandle, Texas 79068,
(806) 537-3569. TRD-9510551.

Ge Central Texas Council of Govern-
ents Work Force Development Board of
Central Texas met at 321 North Penelope,
Belton, August 24, 1995, at 10:00 a.m. In-
formation may be obtained from Susan Ka-
mas, P.O. Box 729, Belton, Texas 76513,
(817) 939-3771. TRD-9510483.

The Coryell County Appraisal District
Board of Directors met at 113 North Sev-
enth Street, Gatesville, August 24, 1995, at
5:30 p.m. Information may be obtained
from Darrell Lisenbe, P.O. Box 142,
Gatesville, Texas 76523, (817) 865-6593.
TRD-9510494.

The Coryell County Appraisal District
Board of Directors met at 113 North Sev-
enth Street, Gatesville, August 24, 1995, at
6:30 p.m. Information may be obtained
from Darrell Lisenbe, P.O. Box 142,
Gatesville, Texas 76528, (817) 865-6593.
TRD-9510493.

The Dallas Area Rapid Transit Bylaws
Ad Hoc Committee met in Conference
Room B, 1401 Pacific, Dallas, August 22,
1995, at 11:00 a.m. Information may be
obtained from Vanessa A. Knight, P.O. Box
660163, Dallas, Texas 75266-0163, (214)
749-3371. TRD-9510527.

The Dallas Area Rapid Transit
mmittee-of-the-Whole met in Conference
oom C, 1401 Pacific Avenue, Dallas, Au-
gust 22, 1995, at 1:00 p.m. Information may
be obtained from Vanessa A. Knight, P.O.
Box 660163, Dallas, Texas 75266-0163,
(214) 749-3371. TRD-9510528.

The Dallas Area Rapid Transit (Revised
Agenda.) Board met in the Board Room,
First Floor, 1401 Pacific, Dallas, August 22,
1995, at 6:30 p.m. Information may be ob-
tained from Vanessa A. Knight, P.O. Box
660163, Dallas, Texas 75266-0163. TRD-
9510529.

The Deep East Texas Quality Work
Force, Region XIV met at 1615 South
Chestnut, Angelina Chamber of Commerce,
Community Room, Lufkin, August 22,
1995, at 8:30 a.m. Information may be ob-
tained from Jerry Whitaker, P.O. Box 1768,
Lufkin, Texas 75902, (409) 633-5370.
TRD-9510534.

The Gillespie Central Appraisal District
Board of Directors will meet at the
Gillespie County Courthouse, County
Courtroom, 101 West Main,
Fredericksburg, August 31, 1995, at 9:00
am. Information may be obtained from
Mary Lou Smith, P.O. Box 429,
Fredericksburg, Texas 78624, (210)
‘997-9807. TRD-9510474.

The Heart of Texas Region MHMR Cen-
ter Board of Trustees met at 110 South 12th
Street, Waco, August 23, 1995, at 11:45

a.m. Information may be obtained from He-
len Jasso, P.O. Box 890, Waco, Texas
76703, (817) 752-3451, Ext. 290. TRD-
9510479.

The Johnson County Rural Water Sup-
ply Corporation Board (Special Called
Meeting) met at the Corporation Office,
2849 Highway 1718, Cleburne, August 21,
1995, at 6:00 p.m. Information may be ob-
tained from Peggy Johnson, P.O. Box 509,
Cleburne, Texas 76033, (817) 645-6646.
TRD-9510525.

The Lower Colorado River Authority In-
vestment Subcommittee of the Board of
Trustees for LCRA’s Benefit Plans met at
3701 Lake Austin Boulevard, Hancock
Building, Board Room, Austin, August 22,
1995, at 1:00 p.m. Information may be ob-
tained from Glen E. Taylor, P.O. Box 220,
3701 Lake Austin Boulevard, Austin, Texas
78767, (512) 473-4043. TRD-9510461.

The Lower Colorado River Authority
Audit Committee met at 3701 Lake Austin
Boulevard, Hancock Building, Board
Room, Austin, August 23, 1995, and recon-
vening, if necessary, August 24, 1995, at
9:00 am. Information may be obtained
from Glen E. Taylor, P.O. Box 220, Austin,
Texas 78767, (512) 473-3287. TRD-
9510469,

The Lower Colorado River Authority
Board of Directors met at 3701 Lake Austin
Boulevard, Hancock Building, Board
Room, Austin, August 23, 1995, and recon-
vening, if necessary, August 24, 1995, at
9:00 a.m. Information may be obtained
from Glen E. Taylor, P.O. Box 220, Austin,
Texas 78767, (512) 473-3287. TRD-
9510462.

The Lower Colorado River Authority
Community Resources and Development
Committee met at 3701 Lake Austin Boule-
vard, Hancock Building, Board Room,
Austin, August 23, 1995, and reconvening,
if necessary, August 24, 1995, at 9:00 am.
Information may be obtained from Glen E.
Taylor, P.O. Box 220, Austin, Texas 78767,
(512) 473-3287. TRD-9510468.

The Lower Colorado River Authority
Conservation and Environmental Protection
Committee met at 3701 Lake Austin Boule-
vard, Hancock Building, Board Room,
Austin, August 23, 1995, and reconvening,
if necessary, August 24, 1995, at 9:00 am.
Information may be obtained from Glen E.
Taylor, P.O. Box 220, Austin, Texas 78767,
(512) 473-3287. TRD-9510466.

The Lower Colorado River Authority En-
ergy Operations Committee met at 3701
Lake Austin Boulevard, Hancock Building,
Board Room, Austin, August 23, 1995, and
reconvening, if necessary, August 24, 1995,
at 9:00 a.m. Information may be obtained
from Glen E. Taylor, P.O. Box 220, Austin,
Texas 78767, (512) 473-3287. TRD-
9510464,

The Lower Colorado River Authority Fi-
nance and Administration Committee met at
3701 Lake Austin Boulevard, Hancock
Building, Board Room, Austin, August 23,
1995, and reconvening, if necessary, August
24, 1995, at 9: 00 a.m. Information may be
obtained from Glen E. Taylor, P.O. Box
220, Austin, Texas 78767, (512) 473-3287.
TRD-9510467.

The Lower Colorado River Authority
Natural Resources Committee met at 3701
Lake Austin Boulevard, Hancock Building,
Board Room, Austin, August 23, 1995, and
reconvening, if necessary, August 24, 1995,
at 9:00 a.m. Information may be obtained
from Glen E. Taylor, P.O. Box 220, Austin,
Texas 78767, (512) 473-3287. TRD-
9510465.

The Lower Colorado River Authority
Planning and Public Policy Committee met
at 3701 Lake Austin Boulevard, Hancock
Building, Board Room, Austin, August 23,
1995, and reconvening, if necessary, August
24,1995, at 9: 00 a.m. Information may be
obtained from Glen E. Taylor, P.O. Box
220, Austin, Texas 78767, (512) 473-3287.
TRD-9510463.

The Middle Rio Grande Development
Council Board of Directors met at the Holi-
day Inn, Sage Room, 920 East Main Street,
Uvalde, August 23, 1995, at 1:00 p.m. In-
formation may be obtained from Leodoro
Martinez, Jr., P.O. Box 1199, Carrizo
Springs, Texas 78834, (210) 876-3533.
TRD-9510530.

The San Antonio-Bexar County Metro-
politan Planning Organization Transpor-
tation Steering Committee will meet at the
International Conference Center, Conven-
tion Center Complex, San Antonio, August
28, 1995, at 1:30 p.m. Information may be
obtained from Charlotte A. Roszelle, 434
South Main, Suite 205, San Antonio, Texas
78204, (210) 227-8651. TRD-9510524.

The Stephens County Rural WSC Board
(Called Meeting) met at 301 West Elm
Street, Breckenridge, August 21, 1995, at
7:30 p.m. Information may be obtained
from Mary Barton, P.O. Box 1621,
Breckenridge, Texas 76424, (817)
559-6180. TRD-9510526.

The Tarrant Appraisal District Tarrant
Appraisal Review Board will meet at 2329
Gravel Road, Fort Worth, September
18-21 and 25-28, 1995, at 8:00 a.m. Infor-
mation may be obtained from Linda G.
Smith, 2329 Gravel Road, Fort Worth,
Texas 76118-6984, (817) 284-8884. TRD-
9510535.

The Wichita Falls MPO Policy Advisory
Committee will meet at 1300 Seventh
Street, Memorial Auditorium, City Council
Conference Room, Wichita Falls, August
28, 1995, at 8:30 a.m. Information may be
obtained from Richard Luedke, 1300 Sev-
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enth Street, Wichita Falls, Texas 76301,
(817) 761-7447. TRD-9510495.

The Wichita Falls MPO (Public Meeting)
will meet at the Wichita Fallas ISD Admin-
istration Building, 1104 Broad Street, Board
Room, Wichita Falls, August 29, 1995, at
7:00 p.m. Information may be obtained
from Richard Luedke, 1300 Seventh Street,

Wichita Falls, Texas 76301, (817)
761-7447. TRD-9510532.
2 ¢ ¢

Meetings Filed August 21,
1995

The Austin-Travis County MHMR Cen-
ter Board of Trustees met at 1430 Collier
Street, Board Room, Austin, August 24,
1995, at 5:00 p.m. Information may be ob-
tained from Sharon Taylor, P.O. Box 3548,
Austin, Texas 78764-3548, (512) 447-4141.
TRD-9510567.

The Burke Center (Emergency Revised
Agenda.) Board of Trustees Mental Retar-
dation Joint Conference Committee met at
2105 North John Redditt Drive, Lufkin, Au-
gust 22, 1995, at 11:30 a.m. (Reason for
emergency: The location has been changed
due to the fact that the air conditioning has
gone out and cannot be repaired before
Thursday. August 24.) Information may be
obtained from Sandra J. Vann, 4101 South
Medford Drive, Lufkin, Texas 75901, (409)
639-1141. TRD-9510584.

The Burke Center (Emergency Revised
Agenda.) Board of Trustees met at 2105
North John Redditt Drive, Lufkin, August
22, 1995, at 1:00 p.m. (Reason for emer-
gency: The location has been changed due
to the fact that the air conditioning has gone
out and cannot be repaired before Thursday,
August 24.) Information may be obtained
from Sandra J. Vann, 4101 South Medford
Drive, Lufkin, Texas 75901, (409)
639-1141. TRD-9510583.

The Central Plain Centers for MHMR
and SA Board of Trustees met at 208 South
Columbia, Plainview, August 24, 1995, at
6:00 p.m. Information may be obtained
from Gail P. Davis, 2700 Yonkers, Plain-
view, Texas 79072, (806) 293-2636. TRD-
9510581.

The Dallas Central Appraisal District
Appraisal Review Board will meet at 2949
North Stemmons Freeway, Second Floor
Community Room, Dallas, August 30,
1995, at 10:00 am. Information may be
obtained from Rick Kuehler, 2949 North
Stemmons Freeway, Dallas, Texas 75247,
(214) 631-0520. TRD-9510566.

The Farmer County Appraisal District
Board of Directors will meet at 305 Third
Street, Bovina, September 14, 1995, at 7:00
p.m. Information may be obtained from
Ronald E. Procter, P.O. Box 56, Bovina,
Texas 79009, (806) 238-1405. TRD-
9510588.

The Golden Crescent Regional Planning
Commission Board of Directors will meet
at 568 Big Bend Drive, Regional Airport,
Building 102, Victoria, August 30, 1995, at
5.00 p.m. Information may be obtained
from Rhonda G. Stastny, P.O. Box 2028,
Victoria, Texas 77902, (512) 578-1587.
TRD-9510586.

The Harris Country Appraisal District
will meet at 2800 North Loop West, Eighth
Floor, Houston, August 25, 1995, at 8:00
am. Information may be obtained from
Susan Jordan, 2800 North Loop West,
Houston, Texas 77092, (713) 957-5222.
TRD-9510570.

The Johnson County Central Appraisal
District Appraisal Review Board will meet
at 109 North Main, Suite 201, Room 202,
Cleburne, September 6-7, 1995, at 9:00 a.m.
Information may be obtained from Don
Gilmore, 109 North Main, Cleburne, Texas
76031, (817) 645-3986. TRD-9510587.

The Northeast Texas Municipal Water
District Board of Directors will meet at
Highway 250 South, Hughes Springs, Au-

gust 28, 1995, at 10:00 a.m. Informatiou‘
may be obtained from J. W. Dean, P.O. Box

955, Hughes Springs, Texas 75656, (903)
639-7338. TRD-9510569.

The North Texas Regional Library Sys-
tem (Revised Agenda.) Board of Directors
met at Saginaw City Hall, 333 West
McLeroy Boulevard, Saginaw, August 24,
1995, at 1:30 p.m. Information may be ob-
tained from Cheryl Smith, 1111 Foch

Street, Suite 100, Fort Worth, Texas
75107-2949, (817) 335-6076. 'TRD-
9510582.

¢ ¢ ®

Meetings Filed August 22,
1995

The Brazos River Authority Board of Di-
rectors will meet at 4400 Cobbs Drive,
Waco, August 28, 1995, at 10:00 a.m. In-
formation may be obtained from Mike
Bukala, P.O. Box 7555, Waco, Texas
76714-7555, (817) 776-1441. 'TRD-
9510600.

The Education Service Center, Region V
Board will meet at 2295 Delaware Street,
Beaumont, August 30, 1995, at 1:15 p.m.
Information may be obtained from Robert
E. Nicks, 2295 Delaware Street, Beaumont

Texas 77703-4299, (409) 838-5555. TRD

9510598.

L4 ¢ ¢
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IN
A DDITION sesa————

The Texas Register is required by statute to publish certain documents. including applica-
tions to purchase control of state banks, notices of rate ceilings, changes in interest rate and
applications to install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively. other information of
general interest to the public is published as space allows.

Texas Department of Agriculture
Notice of Public Hearing

The Texas Department of Agriculture will hold a public
hearing to take public comment and to provide information
to the public regarding the department’s regulation
changes, regarding movement of Milam County into new
Cotton Pest Management Zone 6 which requires the de-
struction of stalks on or before October 31, as published in
the August 11, 1995, issue of the Tevas Register (20
TexReg 6062). Previous destruction requirements were set
for on or before November 30. The hearing will be held as
follows.

Tuesday, August 29, 1995, at the Youth Exposition Build-
ing, 301 South Houston, Cameron, Texas, beginning at
9:00 -a.m.

For more information, please contact Dan Clair, Texas
Department of Agriculture, Regal Tech Center, 1720 Re-
gal Row, Suite 118, Dallas, Texas, (214) 631-0265.

Issued in Austin, Texas, on August 18, 1995.

TRD-9510491 Dolores Alvarado Hibbs
Chief Adminictrative Law Judge

Texas Department of Agriculture
Filed: August 18, 1995

2 . ] ¢
Heart of Texas Council of
Governments

Consultant Proposal Request

The Heart of Texas Council of Governments (HOTCOG)
is requesting proposals for an audit of all programs and
contracts it administers, This proposal will serve as a basis
for a three-year period beginning October 1, 1994-
September 30, 1995 and the subsequent two fiscal years
ending in 1996 and 1997. This request is filed under the
provisions of Texas Government Code, Subchapter B,
2254.

The audit must be conducted under the guidelines of
generally accepted auditing standards and other guidelines
as highlighted in the Council’s request for proposals. The
proposals will be reviewed by the Heart of Texas Council
of Governments and a contract will be awarded on the
basis of the firm’s experience, firm knowledge of the work
to be performed, the proposed audit cost by year, and the
firm size. Small, female-owned and minority-owned firms
are encouraged to submit. Firms submitting proposals
must be members of the quality assurance program (peer
review) to be considered.

Request for proposal packages may be obtained by con-
tacting John C. Minnix, Director of Administration, Heart
of Texas Council of Government, 300 Franklin Avenue,
Waco, Texas 76701-2244, (817) 756-7822. All proposals
must be received no later than 4:30 p.m. (Central Standard
Time) on September 15, 1995. Proposals received after the
specified date and time will not be considered.

Issued in Waco, Texas, on August 15, 1995.

TRD-9510356 Leon A. Willhite
Executive Dirgctor
Heart of Texas Council of Governments

Filed: August 16, 1995

¢ ¢ ¢
Texas Department of Insurance
Notice

The Commissioner of Insurance has rescheduled to Sep-
tember 22, 1995, at 9: 00 a.m. in Room 102, Special
Master's Hearing Room of the Texas Department of Insur-
ance, 333 Guadalupe Street, Austin, Texas, 7870i. A
hearing under Docket Number 2170, originally set for
October 6, 1995. Concerning the petition by the staff of
the Texas Department of Insurance proposing amendments
to the Homeowners and Farm and Ranch Owners sections
of the Texas Personal Lines Manual.

Notice of the hearing was published in the August 18,
1995, issue of the Texas Register (20 TexReg 6363) and
(20 TexReg 6318).

Issued in Austin, Texas on August 18, 1995.

TRD-9510544 Alicla M Fechtel
General Counsel and Chief Glerk
Texas Department of Insurance

" Filed: August 18, 1995

¢ ¢ ¢

Notice of Application by The Wellness
Health Plan of Texas, Inc., Austin,
Texas for Issuance of a Certificate of
Authority to Establish and Operate an
HMO in the State of Texas

Notice is given to the public of the application of THE
WELLNESS HEALTH PLAN OF TEXAS, INC., Austin,
Texas for the issuance of a certificate of authority to
establish and operate a health maintenance organization
(HMO) offering basic health care services in the State of
Texas in compliance with the Texas HMO Act and rules
and regulations for HMOs. The application is subject to
public inspection at the offices of the Texas Department of

¢
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© TRD-9510573

Insurance, HMO Unit, 333 Guadalupe, Hobby Tower I,
Sixth Floor, Austin, Texas.

Upon consideration of the application, if the Commis-
sioner is satisfied that all requirements of law have been
met, the Commissioner or his designee may take action to
issue a certificate of authority to THE WELLNESS
HEALTH PLAN OF TEXAS, INC, without a public
hearing.

Issued in Austin, Texas on August 18, 1995.

TRD-9510543 Alicla M. Fechtel
General Counsel and Chie! Clerk
Texas Department of Insurance

Filed: August 18, 1995

L 4 L4 ¢
Third Party Administrator Applications

The following third party administrator (TPA) applications
have been filed with the Texas Department of Insurance
and are under consideration.

Application for admission to Texas of Legacy Marketing
Group, a foreign third party administrator. The home
office is Petaluma, California.

Application for incorporation in Texas of Elite Benefit
Systems, Inc., a domestic third party administrator. The
home office is Dallas, Texas.

Any objections must be filed within 20 days after this
notice was filed with the Secretary of State, addressed to
the attention of Charles M. Waits, Mail Code 107-5A, 333
Guadalupe, Austin, Texas 78714-9104.

Issued in Austin, Texas on August 21, 1995,

Alicia M. Fechtsl
QGeneral Counsel and Chief Clerk
Texas Department of insurance

Filed: August 21, 1995

L4 L 4 ¢

Texas Natural Resource Conservation
Commission

Notice of Application for Waste Disposal
Permits

Waste disposal permits issued during the period of August
14-August 18, 1995.

These applications are subject to a Commission resolution
adopted August 18, 1993, which directs the Commission’s
Executive Director to act on behalf of the Commission and
issue final approval of certain permit matters. The Execu-
tive Director will issue these permits unless one or more
persons file written protests and/or a request for a hearing
within 30 days after newspaper publication of this notice.

If you wish to request a public hearing, you must submit
your request in writing. You must state your name, mail-
ing address and daytime phone number; the permit number
or other recognizable reference to this application; the
statement "I/we request a public hearing;"” a brief descrip-
tion of how you, or the persons you represent, would be
adversely affected by the granting of the application; a
description of the location of your property relative to the
applicant’s operations; and your proposed adjustment to
the application/permit which would satisfy your concerns
and cause you to withdraw your request for hearing. If one

or more protests and/or requests for hearing are filed, the
Executive Director will not issue the permit and will
forward the application to the Office of Hearings Examin-
ers where a hearing may be held. In the event a hearing is
held, the Office of Hearings Examiners will submit a
recommendation to the Commission for final decision. If
no protests or requests for hearing are filed, the Executive
Director will sign the permit 30 days after newspaper
publication of this notice or thereafter. If you wish to
appeal a permit issued by the Executive Director, you may
do so by filing a written Motion for Reconsideration with
the Chief Clerk of the Commission no later than 20 days
after the date the Executive Director signs the permit.

Information concerning any aspect of these applications
may be obtained by contacting the Texas Natural Resource
Conservation Commission, Chief Clerks Office-MC105,
P.O. Box 13087, Austin, Texas 78711, (512) 239-3300.

Listed are the name of the applicant and the city in which
the facility is located, type of facility, location of the
facility, permit number and type of application-new per-
mit, amendment, or renewal.

BILLY E. NEWSOM DAIRY; the dairy is on Johnson
County Road 1005 between Johnson County Roads 913
and 915 near Godley, Johnson County, Texas; new;
03801.

EI DU PONT DE NEMOURS AND COMPANY, INC.; a
freon fluorocarbons plant, a freon alternative plant, caustic
chlorine plant (operated by Occidental Chemicals, Inc.),
and a cyclohexane plant; the plant site is on the south side
of State Highway 361, approximately 1.25 miles west of
the intersection of State Highway 361 and State Highway
35, southeast of the City of Gregory, San Patricio County,
Texas; renewal; 01651.

FINA OIL AND CHEMICAL COMPANY; the Big
Spring Refinery and Petrochemical plant is adjacent to
Interstate Highway 20 (TH 20) and approximately 1/2 mile
east of the intersection of IH 20 and Farm-to-Market Road
700 near the City of Big Spring, Howard County, Texas;
renewal; 01768.

GALVESTON COUNTY WATER CONTROL AND IM-
PROVEMERNT DISTRICT NUMBER 8; wastewater treat-
ment plant site is on the north side of 11th Street approxi-
mately 0.75 mile east of the intersection of 11th Street and
Farm-to-Market Road 646 in the City of Santa Fe in
Galveston County, Texas, amendment; 10174-01.

CITY OF KERRVILLE,; the Kerrville Wastewater Treat-
ment Facilities are at 3650 Loop 534, at the end of Beach
Street on the City Farm in the southeast section of the City
of Kerrville in Kerr County, Texas; amendment;
10576-01.

MONFORT, INC.; a hide curing operation in conjunction
with a slaughterhouse and meat packing plant; the plant
site is in Schroeder Industrial Park, which is south of the
Moore/Sherman County line and west of U.S. Highway
287, in the City of Cactus in Moore County, Texas;
renewal; 10204-01.

CITY OF ROXTON; the Roxton Wastewater Treatment
Facilities; the facilities are approximately 2,400 feet south-
east of the intersection of Farm-to-Market Road 137 and
Chaparral Railroad on the north side of Denton Creek and
on the south side of the City of Roxton in Lamar County,
Texas; renewal, 10204-01.

SPENCER JONES; the dairy is on the east side of County
Road 617. The site is approximately four miles north of
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the intersection of County Road 218 and County Road 617
in Hamilton County, Texas; new; 03810.

HENRY STEITZ; the facilities and disposal site are adja-
cent to the west side of the Missouri Pacific Railroad and
3,300 feet east of the intersection of State Highway 75 and
Camp Silver Springs Road, five miles north of Conroe,
Montgomery County, Texas; amendment; 11085-01.

TEXAS DEPARTMENT OF CRIMINAL JUSTICE;
RAMSEY UNITS; a swine and dog operation; the facili-
ties are at the Texas Department of Criminal Justice
Ramsey I, II, and II units. The units are on Farm-to-
Market Road 655, approximately five miles west of the
intersection of Farm-to-Market Road 521 and Farm-to-
Market Road 655. The site is approximately eight miles
north of Angleton in Brazoria County, Texas; renewal;
03004.

GENE VASEK; the cattle feedyard is on the south side of
Farm-to-Market Road 1058; approximately 0.75 miles
west of the intersection of Farm-to-Market Road 1058 and
Farm-to-Market Road 1057 and is west of Hereford, Deaf
Smith County, Texas; new; 03843,

GULF STATES UTILITIES COMPANY; operation of a
non-commercial container storage facility for the receipt,
storage and transfer of Class I non-hazardous industrial
solid waste; wastes authorized by the permit are materials
and equipment contaminated with or containing
polychlorinated biphenyl (PCB); Wastes are received from
off-site sources and are limited to that generated by
permittee-owned facilities; the facility is located on ap-
proximately 4.8 acres at 3105 Laurel Street, approximately
two miles west of downtown Beaumont at the intersection
of Laurel Street and IH-10 eastbound service road in the
City of Beaumont, Jefferson County, Texas, renewal;
SW39057, 30 day notice.

Issued in Austin, Texas, on August 15, 1995.

TRD-3510500 Gloria A. Vasquez

Chief Clerk
Texas Natural Resource Conservation
Commission
Filed: August 18, 1995
¢ ¢ ¢

Notice of Receipt of Application and
Declaration of Administrative
Completeness for Municipal Solid
Waste Management Facilities for the
Week Ending August 18, 1995

Application by Laidlaw Waste Systems, Inc.; Proposed
Permit Amendment Number MSW1614-B, authorizing an
amendment to their Type I (Landfill) municipal solid
waste facility permit. The site covers approximately 144
acres of land and is located south of Heath Lane, approxi-
mately 0.5 miles east of the intersection of Heath Lane and
U.S. Highway 69, in Cherokee County, Texas.

This application is subject to a Commission resolution
adopted August 18, 1993, which directs the Commission’s
Executive Director to act on behalf of the Commission and
issue final approval of certain permit matters. The Execu-
tive Director will issue the permit unless one or more
persons file written protests andfor requests for hearing
within 30 days of the date of newspaper publication.

If you wish to request a public hearing, you must submit

your request in writing. You must state your name, mail-
ing address and daytime phone number; the application
number, TNRCC docket number or other recognizable
reference to the application; the statement "I/we request an
evidentiary public hearing.”; a brief description of how
you, or the persons you represent, would be adversely
affected by the granting of the application; and a descrip-
tion of the location of your property relative to the appli-
cant's operations.

If one or more protests and/or requests for hearing are
filed on an application, the Exccutive Director will not
issue the permit and will forward the application to the
Office of Hearings Examiners where an evidentiary hear-
ing may be held. If no protests and/or requests for hearing
are filed on an application, the Executive Director will
approve the application. If you wish to appeal a permit
issued by the Executive Director, you may 4o so by filing
a written Motion for Reconsideration with the Chief Clerk
of the Commission no later than 20 days after the date the
Executive Director signs the permit.

Requests for a public hearing or questions concerning
procedures should be submitted in writing to the Chief
Clerk’s Office, Park 35 TNRCC Complex, Building F,
Room 4301, Texas Natural Resource Conservation Com-
mission, Mail Code 105, P.O. Box 13087, Austin, Texas
78711, (512) 239-3300.

Issued in Austin, Texas, on August 15, 1995.

TRD-9510501 Lydia Gonzalez-Gromatzky
Director Legal Services Division
Texas Natural Resource Conservation
Commission
Filed: August 18, 1995
¢ ¢ ¢

Notice of Opportunity to Comment on
Permitting Actions for the week
ending August 18, 1995

The following applications are subject to a Commission
resolution adopted August 18, 1993, which directs the
Commission’s Executive Director to act on behalf of the
Commission and issue final approval of certain permit
matters. The Executive Director will issue the permits
unless one or more persons file written protests andfor
requests for hearing within ten days of the date notice
concerning the application(s) is published in the Texas
Register.

If you wish to request a public hearing, you must submit
your request in writing. You must state your name, mail-
ing address and daytime phone number; the permit number
or other recognizable reference to this application; the
statement "I/we request a public hearing"; a brief descrip-
tion of how you, or the persons you represent, would be
adversely affected by the granting of the application; a
description of the location of your property relative to the
applicant’s operations; and your proposed adjustment to
the applicationfpermit which would satisfy your concerns
and cause you to withdraw your request for hearing. If one
or more protests and/or requests for hearing are filed, the
Executive Director will not issue the permit and will
forward the application to the Office of Hearings Examin-
ers where a hearing may be held. If no protests or requests
for hearing are filed, the Executive Director will sign the
permit ten days after publication of this notice or thereaf-
ter. If you wish to appeal a permit issued by the Executive

¢
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Director, you may do so by filing a written Motion for
Reconsideration with the Chief Clerk of the Commission
no later than 20 days after the date the Executive Director
signs the permit.

Requests for a public hearing on these applications should
be submitted in writing to the Chief Clerk’s Office
(Mailcode 105), Texas Natural Resource Conservation
Commission, P.O. Box 13087, Austin, Texas 78711, (512)
239-3300.

Listed are the name of the applicant and the city in which
the facility is located. type of facility, location of the
facility, permit number and type of application-new per-
mit, amendment, or renewal.

KENT COUNTY for a minor amendment to Permit Num-
ber 13698-01 to allow the permittce to install barbed wire
fence around the entire parimeter of the 40 acre plant site
instead of a chain link fence. The current permit authorizes
disposal treated domestic wastewater by evaporation
and/or by irrigation. The disposal volume is not to exceed
an average of 101,500 gallons per day, which will remain
the same. Application rates for the irrigated land shall not
exceed 3.79 acre/acre/year. No discharge of pollutants into
waters in the State is authorized by this permit. The
wastewater treatment facility and irrigation site are ap-
proximately 1,200 feet south of Farm-to-Market Road
1228 and approximately 7,500 feet west of the intersection
of Farm-to-Market Road 1228 and State Highway 70 in
Kent County, Texas.

Consideration of the application of MoorTex Water Sup-
ply Corporation to Purchase Facilities of Ad Rem Petro-
leum, Inc. and Obtain a Water CCN in Moore County,
Texas. (Application #30796-S and 30797-C/Guillermo
Zevallos)

Consideration of the application of the City of Georgetown
to Transfer Water CCN Number 12698 and Sewer CCN
Number 20771 from Berry Creek Partners dba Berry
Creek Utilities; Amend Water CCN Number 12369,
Amend Sewer CCN Number 20786; Cancel Water CCN
Number 12698; and Cancel Sewer CCN Number 20771 in
Williamson County, Texas. (Application #30781-S and
30782-S, Guillermo Zevallos)

MOBIL OIL CORPORATION for a minor amendment to
Permit Number 00649 to change the biomonitoring testing
requirements from 48-hour acute testing to seven-day
chronic testing. The permit currently authorizes: a dis-
charge of treated effluent at a volume not to exceed
970,000 gallons per day via Qutfall 001; a discharge of
treated effluent at a volume not to exceed 785,000 gallons
- per day via QOutfall 002; intermittent flow variable dis-
charges of stormwater via Outfalls 004 and 005; a dis-
charge of noncontact process cooling water at a volume
not to exceed an average flow of 720,000 gallons per day
via Outfall 006; and a discharge of noncontact process
cooling water at a volume not to exceed an average flow
of 432,000 gallons per day via Qutfall 007, which will
remain the same. The plant which manufactures ammo-
nium phosphate fertilizer is on the south bank of the
Houston Ship Channel at the northern terminus of Davison
Road at 2001 Jackson Road in the City if Pasadena, Harris
County, Texas.

Consideration of the application of Windermere Utility
Company, Inc. to Transfer a Portion of Water CCN Num-
ber 12064 from T.P. Investments; Amend Water CCN
Numbers 11471 and 12064 in Travis and Williamson
County, Texas. (Application #30515-S, Debi Carlson)

Issued in Austin, Texas, on August 18, 1995,

TRD-8510502 Lydia Gonzalez-Gromatzky

Direcior Legal Servicus Division
Texas Natural Resource Conservation
Commission

Filed: August 18, 1995

¢ ¢ ¢

Notice of Opportunity to Comment on
Settlement Agreements of
Administrative Enforcemeant Actions

The Texas Natural Rescurce Conservation Commission
(TNRCC) Staff is providing an opportunity for written
public comment on the listed Agreed Order (AO) pursuant
to §382.096 of the Texas Clean Air Act (the Act), Health
and Safety Code Chapter 382. Section 332.096 of the Act
requires that the TNRCC may not approve this AO unless
the public has been provided an opportunity to submit
written comments. Section 382.096 requires that notice of
the proposed order and of the opportunity to comment
must be published in the Texas Register no later than the
thirtieth day before the date on which the public comment
period closes, which in this case is September 23, 1995.
Section 382.096 also requires that the TNRCC promptly
consider any written comments received and that the
TNRCC may withhold approval of an AQO if a comment
indicates the proposed AQ is inappropriate, improper,
inadequate or inconsistent with the requirements of the
Texas Clean Air Act. Additional notice is not required if
changes to an AO are made in response to written com-
ments.

A copy of the proposed AO is available for public inspec-
tion at both the TNRCC’s Central Office, located at 12100
Park 35 Circle, Building A, Third Floor, Austin, Texas
78753, (512) 239-3400 and at the applicable Regional
Office listed below. Written comments about this AQ
should be sent to the Staff Attorney designated for the AO
at the TNRCC’s Central Office at P.O. Box 13087 Austin,
Texas 78711-3087 and must be received by 5:00 p.m. on
September 23, 1995. Written comments may also be sent
by facsimile machine to the Staff Attorney at (512)
239-3434. The TNRCC Staff Attorney is available to
discuss the AQO and/or the comment procedure at the listed
phone number; however, Section 382.096 provides that
comments on the AO should be submitted to the TNRCC
in writing. )

(1)COMPANY: BASN Corporation; DOCKET NUM-
BER: 95-1210-PST-E; ENFORCEMENT ID NUMBER:
E10969; LOCATION: Dallas, Dallas County; TYPE OF
FACILITY: retail gasoline service station; RULE VIO-
LATED: TNRCC Rule 30 TAC §115.246 by failing to
maintain required records; TNRCC Rule 30 TAC
§115.241 by failing to provide a Stage II vapor recovery
system capable of reducing emissions of volatile organic
compounds by at least 95% at a gasoline fueling facility;
and TNRCC Rule 30 TAC §115.249 by failing to comply
with Stage II vapor recovery requirements according to the
scheduled implementation date. PENALTY: $1,200;
STAFF ATTORNEY: Raymond C. Winter, (512)
239-0477, REGIONAL OFFICE: 1019 North Duncanville
Road, Duncanville, Texas 75116-2201, (214) 298-6171.

Issued in Austin, Texas on August 18, 1995

TRD-9510554 Lydia Gonzales Gromatzky

Director, Legal Services Division
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Texas Natural Resource Conservation
Commission

Filed: August 18, 1995
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Provisionally-Issued Temporary Permits
to Appropriate State Water

Permits issued during the period of August 10-16, 1995

Application Number TA-7498 for Amoco Chemicals
Company diversion of 9.5 acre-feet in a one year period
for industrial use. Water may be diverted from Harvey
Creek, at the stream crossing of FM 83, approximately 18
miles southwest of San Augustine, San Augustine, County,
Texas, and from Ayish Bayou, at the stream crossing of
FM 83, approximately 18 miles southwest of San
Augustine, San Augustine, County, Texas, Neches River
Basin.

Application Number TA-7515 for Reece Albert, Inc. di-
version of ten acre-feet in a one year period for industrial
use (highway construction). Water may be diverted from
Spring Creek, at the stream crossing of FM 2335, approxi-
mately 15 miles west of San Angelo, Tom Green County,
Texas, Colorado River Basin, South Concho River, at the
stream crossing of U.S. Highway 277 approximately 14
miles southeast of San Angelo, Tom Green County, Texas
and from West Rocky Creek, at the stream crossing of FM
853, approximately 13 miles northeast of Mertzon, Iron
County, Texas, Colorado River Basin,

Application Number TA-7518 for Kenneth W. Arthur
diversion of .5 acre-foot in a one year period for industrial
use (road construction). Water may be diverted just east of
U.S. Highway 83, and to the north of State Highway 127
approximately 25 miles north of Uvalde, Texas, Nueces
River Basin.

Application Number TA-7519 for Union Pacific Resources
Company diversion of ten acre-feet in a one year period
for mining use. Water may be diverted just north of FM
2714 from Jack’s Creek, approximately 19 miles east of
La Grange, Fayette County, Texas, Colorado River Basin.

The Executive Director of the TNRCC has reviewed each
application for the permits listed and determined that
sufficient water is available at the proposed point of
diversion to satisfy the requirements of the application as
well as all existing water rights. Any person or persons
who own water rights or who are lawful users of water on
a stream affected by the temporary permits listed previ-
ously and who believe that the diversion of water under
the temporary permit will impair their rights may file a
complaint with the TNRCC. The complaint can be filed at
any point after the application has been filed with the
TNRCC and the time the permit expires. The Executive
Director shall make an immediate investigation to deter-
mine whether there is a reasonable basis for such a com-
plaint. If a preliminary investigation determines that diver-
sion under the temporary permit will cause injury to the
complainant the commission shall notify the holder that
the permit shall be cancelled without notice and hearing.
No further diversions may be made pending a full hearing
as provided in §295.174. Complaints should be addressed
to Water Rights Permitting Section, Texas Natural Re-
source Conservation Commission, P.O. Box 13087,
Austin, Texas 78711, (512) 239-4433. Information con-
cerning these applications may be obtained by contacting
the Texas Natural Resource Conservation Commission,

P.O. Box 13087, Austin, Texas 787311, (512) 239-3300.
Issued in Austin, Texas, on August 18, 1995.

TRD-9510499 Glorla A. Vasquez
Chiel Clerk
Texas Natural Resource Conservation
Commission
Filed: August 18, 1995
¢ L4 L4

Public Hearing Notice

The Texas Natural Resource Conservation Commission
will conduct a public hearing beginning at 6:00 p.m.,
October 12, 1995, Houston-Galveston Area Council Of-
fice, 3555 Timmons Lane, Second Floor, Room A, Hous-
ton, Texas in order to receive testimony concerning the
draft report for Total Maximum Daily Loads (TMDL) for
Total Copper, Total Silver, Total Lead, Total Zinc, Total
Arsenic, and Total Mercury in the San Jacinto River Tidal,
Houston Ship Channel, and Buffalo Bayou in the San
Jacinto River Basin (Segments 1001, 1005, 1006, 1007,
1013, 1014, 1016, and 1017). The public hearing shall be
conducted in accordance with §26.011 and §26.037 of the
Texas Water Code.

The primary purpose of this document is to define treat-
ment levels for wastewater dischargers to a segment and
specify other program actions that need to be taken in
order to attain and maintain the water quality standards,
describe nonpoint source pollution from tributaries to a
segment, and identify treatment level alternatives using
receiving stream water quality simulations. A section con-
taining recommended treatment levels and other proposed
recommended actions is also included.

The public is encouraged to attend the hearing and io
present relevant evidence or opinions concerning the
TMDL report. Written testimony which is submitted prior
to or during the public hearing will be included in the
record. The Commission would appreciate receiving a
copy of all written testimony at least five days before the
hearing. Copies of written testimony and questions con-
cerning the public hearing should be addressed to Charles
Marshall, TNRCC, Water Planning and Assessment Divi-
sion, Mail Code 150, P.O. Box 13087, Austin, Texas
78711 or call (512) 239-4532.

A limited number of copies of the draft report are avail-
able for review either at the TNRCC Library, Park 35
Complex, Building A, Room 102, 120100 Park 35 Circle,
Austin or the Houston-Galveston Area Council, 3555
Timmons Lane, Houston. A copy of the report may be
obtained upon written request from Charles Marshall at the
listed post office box address. There are no charges for the
pre-hearing draft copies of this document; however, a fee
will be charged for the finalizzd post-hearing copies.

The date selected for this hearing is intended to comply
with deadlines set by statute and regulation. Any publica-
tion or receipt of this notice less than 45 calendar days
prior to the hearing date is due to the necessity of schedul-
ing the hearing on the date selected.

Issued in Austin, Texas on August 21, 1995.

TRD-9510572 Lydla Gonzalez-Gromatzky
Acting Director, Legal Division
Texas Natural Resource Conservaiion
Commiesion
Filed: August 21, 1995
L J L ] ¢
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Public Utility Commission

Notices of Intent to File Pursuant to
Public Utility Commission Substantive
Rule 23.27

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific contract for Bil-
ling and Collection Services.

Tariff Title and Number. Application of Southwestern Bell
Telephone Company for Approval of a customer-specific
contract pursuant to Public Utility Commission Substan-
tive Rule 23.27. Tariff Control Number 14552.

The Application. Southwestern Bell Telephone Company
is requesting approval of a customer-specific contract for
Billing and Collection Services with Call-for-less Long
Distance, Inc. The geographic service market for this
specific service is anywhere within the state of Texas
where Call-for-less Long Distance, Inc. provides services
to Southwestern Bell End user customers.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas, at
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Consumer Affairs Division
at (512) 458-0256, or (512) 458-0221 for teletypewriter
for the deaf.

Issued in Austin, Texas, on August 17, 1995.

TRD-9510442 Paula Mueller

Sacretary of the Commission
Public Utility Commission of Texas

Filed: August 17, 1995
¢ L 4 ¢

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific PLEXAR-Custom
Service for American Airlines, Fort Worth, Texas.

Tariff Title and Number. Application of Southwestern Bell
Telephone Company for PLEXAR-Custom Service for
American Airlines pursuant to Public Utility Commission
Substantive Rule 23.27. Tariff Control Number 14553.

The Application. Southwestern Bell Telephone Company
is requesting approval of an optional feature addition to
the existing PLEXAR-Custom service for American Air-
lines. The geographic service market for this specific
service is the Fort Worth, Texas area.

Persons who wish to comment upon the action sought
should contact the Public Utitity Commission of Texas, at
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Consumer Affairs Division
at (512) 458-0256, or (512) 458-0221 for teletypewriter
for the deaf.

Issued n Austin, Texas, on August 17, 1995.

TRD-9510440 Paula Museller

Secretary of the Commission
Public Utiiity Commission of Texas

Filed: August 17, 1995
¢ ¢ ¢

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific PLEXAR-Custom
Service for Bank of the West, El Paso, Texas.

Tariff Title and Number. Application of Southwestern Befl
Telephone Company for PLEXAR-Custom Service for
Bank of the West pursuant to Public Utility Commission
Substantive Rule 23.27. Tariff Control Number 14554.

The Application. Southwestern Bell Telephone Company
is requesting approval of a new PLEXAR-Custom service
for Bank of the West. The geographic service market for
this specific service is the El Paso, Texas area.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas, at
7800 Sheal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Consumer Affairs Division
at (512) 458-0256, or (512) 458-0221 for teletypewriter
for the deaf.

Issued in Austin, Texas, on August 17, 1995.

TRD-9510441 Paula Muslier

Secretary of the Commission
Public Utility Commission of Texas

Filed: August 17, 1995
¢ ¢

Notice is given to the public of the intent to file with the
Public Utility Commission of Texas an application
pursuant to Public Utility Commission Substantive Rule
23.27 for approval of customer-specific contract.

Tariff Title and Number. Application of Southwestern Bell
Telephone Company for approval of a customer-specific
contract for Billing and Collection Services with Sprint
Communications Company L.P. pursuant to Public Utility
Commission Substantive Rule 23.27. Tariff Control Num-
ber 14566.

The Application. Southwestern Bell Telephone Company
is requesting approval of a customer-specific contract for
Billing and Collection Services with Sprint Communica-
tions Company L.P. The geographic service market is
anywhere within the State of Texas where Sprint Commu-
nications Company L.P. provides services to Southwestern
Bell end user customers.

Persons who wish to comment upon the action sought
should contact the Public Utility Commission of Texas, at
7800 Shoal Creek Boulevard, Austin, Texas 78757, or call
the Public Utility Commission Consumer Affairs Division’
at (512) 458-0256, or (512) 458-0221 for teletypewriter
for the deaf.

issued in Austin, Texas, on August 17, 1995,

TRD-9510449 Paula Museller

Seacretary of the Commission
Public Utility Commission of Texas

Filed: August 17, 1995
L 4 ¢ 2
Petition for Rulemaking
The Public Utility Commission of Texas has received a

petition for rulemaking from the City of Dallas, Texas
(City of Dallas). The City of Dallas requests that the
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Commission adopt a rule to designate a single three-digit
number for municipal non-emergency services. The rule
proposed by the City of Dallas requests the 511 abbrevi-
ated dialing arrangement. The City of Dallas notes that
such an abbreviated dialing arrangement will permit
trained personnel to direct inquiries to the proper area and
will provide citizens access to more responsive and ac-
countable services by means of a single, easy-to-
remember, three-digit number. Services include
municipally-owned utilities, street repairs, traffic control,
animal control, land use control, parks, building code
enforcement, waste disposal, health services, library ser-
vices, cultural services, consumer protection, and business
regulation. According to the proposed rule, no commercial
use of the abbreviated dialing arrangement will be permit-
ted.

Copies of the petition filed by the City of Dallas are
available in Central Records of the Public Utility Commis-
sion.

The commission requests comments on whether it should
initiate a proceeding in the manner requested by the City
of Dallas. Parties should file 15 copies of their comments
with the commission’s Secretary, Paula Mueller, at 7800
Shoal Creek Boulevard, Austin, Texas 78757, within 21
days of the publication of this notice in the Texas Register.
Comments should refer to Project Number 14563. This
notice is not a formal notice of proposed rulemaking, but
the comments will assist the commission in deciding
whether to initiate a rulemaking proceeding.

Issued in Austin, Texas on August 21, 1995.

TRD-9510571 Paula Muelier

Secretary of the Commission
Public Utility Commission o! Texas

Filed: August 21, 1995

¢ L 4 L/
Southwest Texas State University
Fund Raising Counsel

Southwest Texas State University in San Marcos solicits
proposals for its major gifts campaign. This consulting
service is a continuation of a service previously performed
by The Dini Partners, Houston, Texas.

The firm must have a proven track record assisting large
state universities in Texas with similar campaigns.

The contractor must provide advice and guidance on re-
search, cultivation, solicitation and stewardship for private
gifts to the university.

Assistance with the recruitment and training of volunteer
leadership, goal setting, campaign accounting procedures,
and overall assistance are also required.

Southwest Texas will give preferential consideration to
firms who have previous experience working with South-
west Texas State University.

This contract will be awarded to The Dini Partners, Hous-
ton, Texas as an extension of an existing contract.

Contact: Gerald W. Hill, Vice President for University
Advancement, Southwest Texas State University, San
Marcos, Texas 78666-4612.

Closing Date: September 24, 1995. Contract will be
awarded by the Board of Regents, Texas State University
System.

Issued in Austin, Texas, on August 16, 1995.

TRD-9510382 Qerald W. Hill
Vice President, for the University
Advarncement
Southwest Texas State University

Filed: August 16, 1995

] 14 ¢
Texas Department of Transportation
Request for Proposals

Notice of Invitation. The Texas Department of Transporta-
tion (TxDOT) intends to engage an engineer, pursuant to
Texas Government Code, Chapter 2254, Subchapter A,
and 43 TAC §§9.30-9.40, to provide the following ser-
vices. The engineer selected must perform a minimum of
30% of the actual contract work to qualify for contract
award.

Contract #08-6XXP5001-to perform routine BRINSAP
safety inspection and PONTIS elemental data collection in
thirteen different counties within the Abilene District. The
provider will be evaluated and selected based on their
knowledge and experience in routine bridge inspection.
The selected .provider will be expected to attend PONTIS
elemental data inspection training conducted by TxDOT,
prior to execution of the contract.

Deadline. A letter of interest notifying TxDOT of the
provider’s intent to submit a proposal shall be either hand-
delivered to TxDOT, Abilene District Office, Attention:
David L. Seago, Transportation Planning and Develop-
ment, 4250 North Clack, Abilene, Texas 79604, mailed to
P.O. Box 150, Abilene, Texas 79604-0150 or faxed to
(915) 676-6902. Letters of interest will be received until
5:00 p.m. on Friday, September 15, 1995. The letter of
interest must include the engineer’s name, address, tele-
phone number, name of engineer’s contact person and
number of TxDOT contract. Upon receipt of the letter of
interest a Request for Proposal packet will be issued.
(Note: Written requests, either by mail/hand delivery or
fax, will be required to receive Request for Proposal
packet.)

Proposal Submittal Deadline. Proposals for contract #08-
6XXP5001 will be accepted until 5:00 pm. on Friday,
October 20, 1995 at the TxDOT, Abilene District Office
addresses.

Agency Contact. Requests for additional information re-
garding this notice of invitation should be addressed to
David L. Seago at (915) 676-6813 or Fax (S15)
676-6902.

Contract #19-645P5006-for preparation of plans, specifi-
cations and estimates for US 259 from FM 3245 south of
Diana to 0.1 miles north of FM 726 in Upshur County.

Deadline. A letter of interest notifying TxDOT of the
provider’s intent to submit a proposal shall be either hand-
delivered to TxDOT, Atlanta District Office, 701 East
Main Street, Atlanta, Texas 75551, mailed to P.O. Box
1210, Atlanta, Texas 75551-1210, or faxed to (903)
799-1214. Letters of interest will be received until 5:00
p.m. on Wednesday, September 6, 1995. The letter of
interest must include the engineer's name, address, tele-
phone number, name of engineer’s contact person and
number of TxDOT contract. Upon receipt of the letter of
interest a Request for Proposal packet will be issued.
(Note: Written requests, either by mail/hand delivery or

¢
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fax, will be required to receive Request for Proposal
packet.)

Pre-proposal Meeting. A mandatory attendance pre-
proposal meeting will be held on Tuesday, September 12,
1995, at the TxDOT, Atlanta District Office, 701 East
Main Street, Atlanta, Texas at 1:30 p.m. (TxDOT will not
accept a proposal from an enginezr who has failed for any
reason to attend the mandatory pre-proposdl meeting.)

Persons with disebilities who plan to attend this meeting
and who may need auxiliary aids or services such as
interpreters for persons who are deaf or hearing impaired,
readers, large print or braille, are requested to contact
Dennis M. Beckham, P.E. at (903) 799-1201 at least two
work days prior to the meeting so that appropriate arrange-
ments can be made.

Proposal Submittal Deadline. Proposals for contract #19-
645P5006 will be accepted until 5:00 p.m. on Monday,
October 9, 1995 at the TxDOT, Atlanta District Office
addresses.

Agency Contact. Requests for additional information re-
garding this notice of invitation should be addressed to
Dennis M. Beckham, P.E. at (903) 799-1201 or Fax (903)
799-1214.

Contract(s) #24-545P5013 through #24-545P5022-for
work authorization contracts to include but not limited to
the following types of work (in any combination): cost
estimates, design parameters, drainage & hydraulic stud-
ies, environmental assessments and decumentation, feasi-
bility studies, geographic information systems, pavement
studies, public meeting/hearings, right-of-way documenta-
tion, traffic/transportation studies, surveying, schematic
and geometric layouts, and value engineering.

Deadline. A letter of interest notifying TxDOT of the
provider’s intent to submit a proposal shall be either hand-
delivered to TxDOT, El Paso District Office, 212 North
Clark Drive, El Paso. Texas 79905-0278, mailed to P.O.

Box 10278, El Paso, Texas 79994-0278 or faxed to (915)
774-4263. Letters of interest will be received until 5:00
p.m. (MDT) on Wednesday, September 6, 1995. The letter
of interest must include the engineer’s name, address,
telephone number, name of engineer’s contact person and
number of TxDOT contract. Upon receipt of the letter of
interest a Request for Proposal packet will be issued.
(Note: Written requests, either by mailhand delivery or
fax, will be required to receive Request for Proposal
packet.)

Pre-proposal Meeting. A mandatory attendance pre-
proposal meeting will be held on Tuesday, September 12,
1995, at Hilton-Airport, AV Theater, El Paso International
Airport, El Paso, Texas 79925 at 10:00 a.m. (MDT).
(TxDOT will not accept a proposal from an engineer who
has failed for any reason to attend the mandatory pre-
proposal meeting.)

Persons with disabilities who plan to attend this meeting
and who may need auxiliary aids or services such as
interpreters for persons who are deaf or hearing impaired,
readers, large print or braille, are requested to contact
Gerardo Leos, P.E. at (915) 774-4200 at least two work
days prior to the meeting so that appropriate arrangements
can be made.

Proposal Submittal Deadline. Proposals for contract(s)
#24-545P5013 through #24-545P5022 will be accepted
until 5:00 p.m. (MDT) on Friday, September 29, 1995 at
the TxDOT, El Paso District Office addresses.

Agency Contact. Requests for additional information re-
garding this notice of invitation should be addressed to
Gerardo Leos, P.E., Assistant Advance Project Develop-
ment Engineer at (915) 7744200 or Fax (915) 774-4263.

Issued in Austin, Texas on August 18, 1995.

TRD-8510555 Robert E. Shaddoci
General Counsel
Texas Department of Transportation

Filed: August 18, 1995
¢ ¢ ¢
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