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How to Use the Texas Register

Information Available: The 11 sections of the Texas
Register represent various facets of state government.
Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summarics of requests for
opinions, opinions, and open records decisions.

Secretary of State - opinions based on the election
laws.

Texas Ethics Commisaion - summaries of requests
for opinions and opinions.

Emergency Rules- sections adopted by state
agencies on an emergency basis.

Proposed Rules - sections proposed for adoption.

Withdrawn Rules - sections withdrawn by state
agencies from consideration for adoption, or
automatically withdrawn by the Texas Register six
months after the proposal publication date.

Adopted Rules - sections adopted following a 30-
day public comment period.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.

In Addition - miscellaneous information required to
be published by statuie or provided as a public service.

Specific explanation on the contents of each section
can be found on the beginning page of the section. The
division also publishes cumulative quarterly and annual
indexes to aid in researching material published.

How to Cite: Material published in the Texas Register
is referenced by citing the volume in which the
document appears, the words “TexReg” and the
beginning page number on which that document was
published. For example, a document published on page
2402 of Volume 20 (1995) is cited as follows: 20
TexReg 2402,

In order that readers may cite material more easily,
page numbers arc now written as citations. Example: on
page 2 in the lower-left hand corner of the page, would
be written “20 TexReg 2 issue date,” while on the
opposite page, page 3, in the lower right-hand corner,
would be written “issue date 20 TexReg 3.”

How to Research: The public is invited to research
rules and information of interest between 8 a.m. and 5
p.m. weekdays at the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos, Austin.
Material can be found using Texas Register indexes,
the Texas Administrative Code, section numbers, or
TRD number.
Texas Administrative Code

The Texas Administrative Code (TAC) is the official
compilation of all final state agency rules published in
the Texas Register. Following its effective date, a rule
is entered into the Texas Administrative Code.
Emergency rules, which may be adopted by an agency
on an interim basis, are not codificd within the TAC.
West Publishing Company, the official publisher of the
TAC, publishes on an annual basis. ¢

The TAC volumes arc arranged into Titles (using

Arabic numerals) and Parts (using Roman numerals). The
Titles are broad subject categories into which the agencies
arc grouped as a matter of convenience. Each Part
represents an individual state agency. The Official TAC
also is available on WESTLAW, West’s computerized
legal research service, in the TX-ADC database.

To purchase printed volumes of the TAC or to inquire
about WESTLAW access to the TAC call West: 1-800-
328-9352.

The Titles of the TAC, and their respective Title
numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education
22, Examining Boards
25. Health Services

28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37, Public Safety and Corrections
40. Social Services and Assistance

" 43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the citation
1 TAC §27.15:

~ 1 indicates the title under which the agency appears
in the Texas Administrative Code, TAC stands for the
Texas Administrative Code; §27.15 is the section number
of the rule (27 indicates that the section is under Chapter
27 of Title 1; 15 represents the individual seciion within
the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC
Titles Affected. The table is published cumulatively in the
blue-cover quarterly indexes to the Texas Register
(January 21, April 15, July 12, and October 11, 1994). In
its second issue each month the Texas Register contains a
cumulative Table of TAC Titles Affected for the preceding
month. If a rule has changed during the time period
covered by the table, the rule’s TAC number will be
printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part I. Texas Departrent of Human Services
40 TAC §3.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar year).

Update by FAX: An up-to-date Table of TAC Titles
Affected is available by FAX upon request. Please specify
the state agency and the TAC number(s) you wish to
update. This service is free to Texas Register subscribers.
Please have your subscription number ready when you
make vour request. For non-subscribers there will be a fee
of $2.00 per page (VISA, MasterCard). (512) 463-5561.

The Office of the Secretary of State does not discriminate on the basls of race, color, national origin, sex, religion, age or disability in employment or the provision of services,
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As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the

Appointments Made September
5, 1995

To be a member of the Justice of the
Court of Appeals, Second Court of Ap-
peals District until the next General Elec-
tion and until his successor shall be duly
elected and qualified: The Honorable Dixon
W. Holman, 2322 Wild Goose Way, Ar-
lington, Texas 76016. Judge Holman will
be replacing Justice Hal Lattimore of Fort
Worth who retired.

To be a member of the Teacher Retire-
ment System of Texas Board of Trustees
for a term at the pleasure of the Governor
pursuant to Senate Bill 9, 74th Legislature,
Regular Session: designating Ronald G.
Steinhart of Dallas as presiding officer. Mr.
Steinhart will be replacing Dana Williams
of Corpus Christi as presiding officer. Mr.
Williams no longer serves on the board.

To be a member of the Teacher Retire-
ment System of Texas Board of Trustees
for a term to expire August 31, 1997
Ronald G. Steinhart, 7719 Maplecrest, Dal-
las, Texas 75240. Pursuant to House Bill
Number 3193, Mr. Steinhart will be filling
the unexpired term of Dana Williams of
Corpus Christi. This appointment was for-
merly made by the State Board of Educa-
tion.

To be a member of the Texas Natural
Resource Conservation Commission for a
term to expire August 31, 2001: John M.
Baker, Jr., Ph.D. , 510 Phoenix, Temple,
Texas 76504. Dr. Baker will be replacing
Pam Reed of Austin whose term expired.

To be a member of the Teacher Retire-
ment System of Texas Board of Trustees
for a term to expire August 31, 2001: James
H. Simms, 5304 Tawney, Amarillo, Texas
79106. Pursuant to House Bill Number
3193, 74th Legislature, Regular Session.
Mr. Simms will be replacing George M.
Crowson of Lovelady whose term expired.
This appointment was formerly made by the
State Board of Education.

To be a member of the Teacher Retire-
ment System of Texas Board of Trustees
for a term to expire August 31, 2001: Lisa
Trevino Cummins, 13130 Blanco, #1001,
San Antonio, Texas 78212. Mrs. Cummins
will be replacing Ronald G. Steinhart of
Dallas whose term expired. Mr. Steinhart is

Governor's Office can be obtained by calling (512) 463-1828.

being moved to a new position on the
board.

To be a member of the ,Teacher Retire-
ment System of Texas Board of Trustees
for a term to expire August 31, 2001:
Wendell Whittenburg, 300 County Road
277, Sweetwater, Texas 79556. Mr.
Whittenburg  will be replacing Sue
McGarvey of Hallsville whose term ex-
pired.

To be a member of the Texas Youth Com-
mission for a term to expire August 31,
2001: Lisa Saemann Teschner, 10855
Yorkspring, Dallas, Texas 75218. Ms.
Teschner will be replacing Marilla King of
Austin whose term expired.

To be a member of the Texas Youth Com-
mission for a term to expire August 31,
2001: Pete C. Alfaro, 5020 Glen Haven,

Baytown, Texas 77521. Mr. Alfaro will be -

replacing Gary D. Compton of Amarillo
whose term expired.

To be a member of the Texas Board of
Nursing Facility Administrators for a
term to expire February 1, 2001: Audrey G.
Williamson, 126 Tanglewood Trail, Elgin,
Texas 78621. Ms. Williamson will be re-
placing Johnnie Richardson of Houston
whose term expired.

Appointments Made September
6, 1995

To be a member of the University of Hous-
ton Board of Regents for a term to expire
August 31, 2001: Charles E. McMahen,
6112 Burgoyne, Houston, Texas 77057 Mr.
McMahen will be replacing Elizabeth
Ghrist of Houston whose term expired.

To be a member of the University of Hous-
ton Board of Regents for a term to expire
August 31, 2001: Gary L. Rosenthal, 3929
Del Monte, Houston, Texas 77019. Mr.
Rosenthal will be replacing John T. Cater of
Houston whose term expired.

To be a member of the University of Hous-
ton Board of Regents for a term to expire
August 31, 2001: Eduardo Aguirre, Jr.,
1634 Park Haven Drive, Houston, Texas
77077. Mr. Aguirre will be replacing Vidal
Martinez of Houston whose term expired.

To be a member of the Red River Author-
ity of Texas Board of Directors for a term
to expire August 11, 2001: George W.
Arrington, 1540 Sovth Willard, P.O. Box

608, Canadian, Texas 79014, Mr. Arrington
is being reappointed.

To be a member of the Red River Author-
ity of Texas Board of Directors for a term
to expire August 11, 1999: James P. Fallon,
210 Arapaho West, Sherman, Texas 75092.
Mr, Fallon will be replacing Gerry
Daugherty of Denison who was not con-
firmed.

To be a member of the Red River Author-
ity of Texas Board of Directors for a term
to expire August 11, 2001: Betty Pemberton
Peveto, 604 Sou.r Denton, Gainesville,
Texas 76240. Ms. Peveto will be replacing
Eric Clifford of Paris whose term expired,

To be a member of the Red River Author-
ity of Texas Board of Directors for a term
to expire August 11, 2001: W. F, Smith, Jr.,
500 Earle, Box 613, Quanah, Texas 79252.
Mr. Smith will be replacing Joe johnson of
Wichita Falls whose term expired.

To be members of the Red River Bound-
ary Commission for terms to expire June
30, 1998, pursuant to House Concurrent
Resolution Number 128, 74th Legislature,
Regular Session: William A. (Bill) Abney,
2408 Guimon Road, Marshall, Texas
75670; Charles T. Henderson, Route 1 Box
83, Byers, Texas 76357, Don Ross Malone,
16631 FM Road 1207, Vernon, Texas
76384; Mildred Whatley Nunneley, P.O.
Box 59, Nocona, Texas 76255, Patricia
Crawford Peale. 1111 Kiowa Drive, West,
Lake Kiowa, Texas 76240; and Christine
Smart, 27 Whispering Oaks Drive, Denison,
Texas 75020.

To be a member of the Red River Bound-
ary Commission pursuant to House Con-
current Resolution Number 128, 74th Legis-
lature, Regular Session: William A. (Bill)
Abney of Marshall as chair,

Appointments Made September
8, 1995

To a member of the Executive Council of
Physical Therapy and Occupational
Therapy Examiners for & term to expire
February 1, 1997, is hereby withdrawn for
the appointment of Joe C. Frush.

Appointments Made September
11, 1995

To be a member of the Upper Guadalupe
River Authority Board of Directors for a
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term to expire February 1. 2001: Marsha E.
Copeland, 1401 Lucky Ridge, Kerrville,
Texas 78028. Ms. Copeland will be replac-
ing Mary V. Holekamp of Kerrville whose
term expired.

To be a member of the Upper Guadalupe
River Authority Board of Direciors for a
term to expire February 1, 2001: T. Beck
Gipson, 309 Ear! Garrett Street, Kerville,
Texas 78028. Mr. Gipson will be replecing
Robert Finch of Kerrville whose term ex-
pired.

To be a member of the Upper Guadalupe
River Authority Board of Directors for a
term to expire February 1, 2001: George
Grange: MacDonald, Jr., 2051 Fall Creek
Road, Kerrville, Texas 78028. Mr. Mac-
Donald will be replacing Jack Furman who
resigned. . .

To be 2 member of the Upner Guadalupe
River Authority Board of Directors for a
term to expire February 1, 1999: William
H. Williams, I, 172 St. Andrews Loop,
Kerrville, Texas 78028. Mr. Williams wil!

be replacing Ernest Linares of Kerrville
who resigned.

To be a member of the Justice of the
Second Court of Appeals on September i,
1995: Judge Dixon W. Holman of Arling-
ton. Governor Bush appointed Judge
Holman's appointment to be September 5,
1995, but the corrected record show the
effective date as September 1, 1995,

issued in Austin, Toxas on September 13,
1905.

TRD-8511780 Georgs W. Bush
Governor of Texas
¢ ¢ ]
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TeExas ETHICS

OMMISSION

L
The Texas Ethics Commission is authorized by Government Code, §571.091, to issue advisory opinions in
regard tc the following statutes: the Government Code, Chapter 302; the Government Code, Chapter 305;
the Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal

Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed
to the Office of the Texas Ethics Commission, P.0. Box 12070, Austin, Texas 78711-2070, (512)

463-5800.

Ethics Advisory Opinions

EAOQ-275. Whether a former commissioner
or a former executive director of the Texas
Natural Resource Conservation Commission
(TNRCC) may participate in certain types
of permit matters filed after the former
commissioner’s or former executive direc-
tor’s service at the TNRCC ended.

Summary. Former officers and employees
of the TNRCC should look to Health and
Safety Code §361.0885 and §382.0591 and
Water Code, §26. 0283, not to §572.054 of
the Government Code, to determine
whether they may work on a permit matter.

EAOQ-276. Whether a judge may use politi-
cal contributions to pay the costs of defend-
ing a lawsuit.

Summary. If a judge determines in good
faith that a groundless lawsuit has been
filed against him solely because of his sta-
tus as a judge, the judge may use political
contributions to pay the expenses of defend-
ing the lawsuit.

EAO-277. Whether a Texas corporation
may make political contributions and ex-
penditures in connection with elections in a
state in which corporaie contributions are
permissible.

Summary. The Texas Election Code, Title
15 does not prohibit a Texas corporation
from making contributions and expenditures
in connection with elections in other states,

issued in Austin, Texas, on Sepiember 8,
1995.

TRD-9511790 Lucia Dodson
Executive Assistant
Texas Ethics Commission

Filed: September 14, 1995
¢ L ¢

L
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EMERGENCY

ULES me

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it
determines that such action is necessary for the public health, safety, or welfare of this state. The section
may become effective immediately upon filing with the Texas Register, or on a stated date less than 20
days after filing and remaining in effect no more than 120 days. The emergency action is renewable once for

no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is indicated by
the use of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 22. EXAMINING
BOARDS

Part XXXIII. Texas State
Board of Examiners of
Perfusionists

Chapter 761. Perfusionists

¢ 22 TAC §761.10

The Texas State Board of Examiners of
Perfusionists adopts on an emergency basis
an amendment to existing §761.10, concern-
ing the licensure of perfusionists. Specifically,
thessection covers application procedures for
the grandfather pericd. This amendment is
also proposed for permanent adoption the
September 15, 1995, issue of the Texas Reg-
ister (20 TexReg 7258).

The adoption is necessary to implement the
provisions in Acts 1995, 74th Legislature,
Regular Session, Chapter 761 (Senate Bill
1291), which requires persons applying under
the grandfather provision of the statute to
have filed completed applications prior to De-
cember 31, 1995. Therefore it is necessary to
have amendment goveming the grandfather
provision in place no later than September 1,
1995.

The amendment is adopted on an emergency
basis under Texas Civil Statutes, Article
4529e, §7, which provide the Texas State
Board of Examiners of Perfusionists with the
authority to adopt rules conceming the regu-
lation and licensure of perfusionists.

§761.10. Grandfather Period.

(a) The grandfather period begins
on January 1, 1995, and expires December
31, 1995 [September 1, 1995].

(b)-(d) (No change.)

(e) All application materials and
fees required under this section must be
received by the board or bear a postmark on
correspondence to the board prior to Janu-
ary 1, 1996 [September 1, 1995].

() (No change.)

Issued in Austin, Texas, on September 13,
1995.

TRD-8511750 Shannon E. Ballard

Chairman

Texas State Board of
Examiners of
Periuslonists

Effective date: September 13, 1995
Expiration date: January 11, 1998

For further information, please call: (512)
834-8751

¢ ¢ ¢
TITLE 25. HEALTH SER-
VICES

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 401. System
Administration

Subchapter E. Contracts Man-
agement
e 25 TAC §§401.371-401.393

The Texas Department of Mental Health and
Mental Retardation (TDMHMR) adopts on an
emergency basis the repeal of §§409.371-
401.393 of Chapter 401, Subchapter E, con-
ceming contracts management. The emer-
gency repeal is contemporaneously proposed
for public comment in this issue of the Texas
Register. The emergency adoption of new
§§409.371-401.399 of Chapter 401,
Subchapter E, conceming the same, is con-
temporaneously published in this issus of the
Teras Register.

The subchapter is repealed on an emergency
basis to allow for the emergency adoption of
sections which enable the department fo act
axpeditiously and effectively in remedying
contraciual problems that may alfect the life,
health, welfare, or safety of people receiving
mental health and mental retardation services
funded by TDMHMR.

The repeals are adopted on an emergency
basis under the Texas Health and Safety
Code, Title 7, §532.015, which provides the
Texas Board of Mental Health and Mental
Retardation with rulemaking powers; under
the provisions of Texas Civil Statutes, Article

4413(502), §15, which provides the Health
and Human Services Commission with au-
thority over TDMHMR rules; and under the
Texas Government Code, §2001.034, which
authorizes emergency rulemaking.

§401.371. Purpose.
§401.372. Application.
§401.373. Definitions.

§401.374. Principles of Contracting at
TDMHMR.

§401.375. General Requirements for the
Department and MHMRASs.

§401.376. General Requirements for Con-
tractors.

§401.377. Criteria for Determination of
Method of Procurement.

§401.378. Requirements for Competitive
Procurement: Competitive Sealed Bid and
Competitive Negotiation (Request for Pro-
posal).

§401.379. Additional Requirements Specific
to Competitive Procurement (Sealed Bid).

§401.380. Additional Requirements Specific
to Competitive Procurement: Competitive
Negotiation (Request for Proposal).

§401.381. Requirements for Noncompetitive
Procurement: Noncompetitive Negotiation
(Sole Source Contracting).

§401.382. Requirements Specific to Type of
Contract: Support Services Contracts.

§401.383. Requirements Specific to Type of
Contract: Program Contracts.

. EMERGENCY RULES
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§401.384. Requirements Specific to Type of
Contract: Direct Services Contracts.

§401.385. Requirements Specific to Type of
Contract: Contracts for Services (Perfor-
mance Contracts).

§401.386. Fiscal Policy.
§401.387. Adverse Action.

§401.388. Administrative Hearing to Con-
test Adverse Action.

§401.389. Contract Terminations.

§401.390. Abeyance and Removal of Cur-
rent or Potential Contractual Rights.

§401.391. Exhibits.
§401.392. References.

§401.393. Distribution.

Issued in Austin, Texas, on September 15,
1995.

TRD-9511877 Ann Utley

Chaiman

Texas Department of
Mental Health and

Mental Retardation
Effective date: September 15, 1995
Expiration date: January 13, 1998

For further information, please call: (512)
206-4516

¢ ¢ ¢ "
* 25 TAC §§409.371-401.399

The Texas Depariment of Mental Health and
Mental Retardation (TDMHMR) adopts on an
emergency basis new §§409.371-401.399 of
Chapter 401, Subchapter E, concerning con-
tracis management. The new subchapter is
contemporaneously proposed with additional
provisions for public comment in this issue of
the Texas Register. The existing Chapter
401, Subchapter E, also concerning contracts
management, is repealed on an emergency
basis and proposed for public comment in
this issue of the Texas Register.

The subchapler is adopted on an emergency
basis to enable the departiment to act expedi-
tiously and effectively in remedying contrac-
tual problems that may affect the life, health,
welfare, or safety of people receiving menal
health and mental retardation services funded
by TDMHMR.

The new sections are adopted on an emer-
gency basis under the Texas Health and
Safety Code, Tille 7, §532.015, which pro-
vides the Texas Board of Mental Health and
Mental Retardation with rulemaking powers;
under the provisions of Texas Civil Statutes,
Article 4413(502), §15, which provides the

Heatth and Human Services Commission
with authority over TDMHMR rules; and un-

der the Texas Government Code, §2001 034,

which authorizes emsrgency rulemaking.

§401371. Purpose. The purpose of this
subchapter is to provide rules governing the
administration of contracts which are
funded in whole or part by the Texas De-
partment of Mental Health and Mental Re-
tardation (TDMHMR), as follows:

(1) authority contracts, includ-
ing:

(A)  performance contracts
between the state authority and local author-
ities;

(B), designated provider con-
tracts between the state authority and desig-
nated providers;

(C) performance subcon-
tracts between a local authority and subcon-
tractors providing ~specific community-
based services; and

(D) designated provider sub-
contracts between the designated provider
and subcontractors providing specific
community-based services; and

(2) provider contracts, includ-
ing contracts between the department and a
contractor in the following categories:

(A) support services con-
tracts;

(B) consultant contracts;
(C) professional services
contracts;

(D) employee education and
training contracts;

(E) contracts for community-
based residential and nonresidential mental
health and mental retardation services; and

(F) other standard contracts
contained in the TOMHMR Contracts Man-
ual.

§401.372. Application.

(a) This subchapter applies to the
Texas Department of Mental Health and
Mental Retardation (TDMHMR) as the state
authority for mental health and mental retar-
dation services; to local authorities; to des-
ignated providers; to facilities and the
Central Office of TDMHMR; and to their
respective contractors and subcontractors.

(b)  This subchapter applies to
Medicaid contracts and subcontracts except
to the extent that it conflicts with Medicaid
rules, in which case the Medicaid rules
prevail.

(c) This subchapter does not apply
to grants awarded pursuant to the Texas
Health and Safety Code, Chapter 535.

§401.373.  Definitions. The following
words and terms, when used in this
subchapter, shall have the following mean-
ings, unless the context clearly indicates
otherwise.

Acceptable bid or acceptable of-
fer-A bid or offer which has been prepared
and submitted according to the timeframes,
procedures, and format specified in the pro-
curement package; .which indicates the
offeror can meet the minimum requirements
specified in the procurement package; and
which is made by an offeror who is legally
eligible to receive state andfor federal
funds.

Amendment-An attachment to a
contract legally executed by authorized
parties prior to the expiration of the contract
term that alters, deletes, or adds provisions.

Boerd-The Texas Board of Megtal
Health and Mental Retardation.

Commissioner~The commissioner of
the Texas Department of Mental Health and
Mental Retardation or designee.

Community-based services-Mental
health andfor mental retardation services
provided in the community that are desig-
nated in the performance contract, perfor-
mance memorandum, performance
subcontract, designated provider contract,
or contracts for community-based residen-
tial or nonresidential mental health and
mental retardation services.

Community center-A community
mental health and/or mental retardation cen-
ter established pursuant to the Texas Health
and Safety Code, Chapter 534, Subchapter
A

Consultant contract-A contract to
retain the services of an individual or orga-
nization to study an existing or proposed
operation or project, or to provide advice
with regard to the operation or project con-
sistent with Texas Government Code,
Subchapter B, §§2254.021 et seq, to ex-
clude engaging registered professional engi-
neers or registered architects for the design
or construction of state facilities; private
legal counsel; investment counselors; actu-
aries; or physicians, dentists, or their medi-
cal or dental services providers.

Contract-Any written document (or
series of documents) that obligates a party
to pay money to a person or organization in
exchange for goods or services from that
.person or organization or that obligates a
party to provide goods or services in ex-
change for money.
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Contracting entity-The entity which
provides the funds for services pursuant to a
contract.

Contractor-An entity that provides
services for funds pursuant to a contract.

Department-A facility or the Central
Office of the Texas Department of Mental
Health and PMental Retardation.

Designated provider-Pursuant to the
Texas Health and Safety Code, §534.054, a
service provider with whom the department
contracts for the delivery of a specific
community-based mental health or mental
retardation service in a specified local ser-
vice area of the state. The term does not
include a local authority.

Emergency-A state of imminent
peril to the health, safety, or welfare of
employees, persons served, or the general
public.

Employee education and training
contract-A contract to acquire professional
expertise for in-facility or other in-house
training of employees. The term does not
refer to training sponsored by another orga-
nization at conferences, seminars, or train-
ing sessions.

Facility-Any state hospital, state
school, state center, or other entity which is
now or is hereafter made a part of the Texas
Department of Mental Health and Mental
Retardation.

Financial or other interest-The con-
dition that exists when an employee or offi-
cer of TDMHMR or a local authority who
initiates or approves contracts has or intends
employment with a contractor; paid consul-
tation with a contractor; membership on a
contractor’s board of directors; or owner-
ship of stock, partnership, or other substan-
tial interest in a contractor, as defined in
Local Government Code, §171.002. The
term also applies to the condition that exists
when a person related within the second
degree of consanguinity or affinity (as de-
scribed in §401.397 of this title (relating to
Exhibits) as Exhibit A) to such an employee
or officer participates in such activities.

Foster or family home placement-A
residential placement where the caregiver or
caregivers have no more than three unre-
lated persons with disabilities in their home
at any given time and the caregiver or
caregivers are providing this service in their
r-imary residence.

Historically underutilized business
(HUB)-A for-profit corporation, sole pro-
prietorship, partnership, or joint venture in
which at least 51% of all classes of the
shares of stock or other equitable securities
are owned by one or more persons who
have been historically underutilized (so-
cially disadvantaged) because of their iden-
tification as members of the following
groups: Black American, Hispanic Ameri-
can, Asian Pacific American, Native Ameri-
can, and Women. These persons must have
a proportionate interest and demonstrate ac-
tive participation in the control, operation,
and management of the business.

Local authority-An entity to which
the Texas Board of Mental Health and Men-
tal Retardation delegates its authority and
responsibility within a specified region for
the planning, policy development, coordina-
tion, resource development and allocation,
and for supervising and ensuring the provi-
sion of mental health services to persons
with mental illness andfor mental retarda-
tion services to people with mental retarda-
tion in one or more local service areas
pursuant to a performance contract.

Local service area-A geographic
area composed of one or more Texas coun-
ties delimiting the population which may
receive services from a local authority.

Offeror-An entity that submits to a
contracting entity a proposal to be consid-
ered for a contract.

Performance contract-The contract
between the state authority and a local au-
thority in which the state authority agrees to
pay the local authority a specified sum for
ensuring the provision of specified mental
health and mental retardation services in a
local service area. The term includes a per-
formance memorandum,

Persons with a mental disabili-
ty-Persons with mental illness, mental re-
tardation, or a related condition, or a
pervasive developmental disorder, and per-
sons younger than four years of age who are
eligible for Early Childhood Intervention
services.

Plan of service-The systematic, or-
ganized compilation of information relevant
to the services provided to an individual
admitted for services provided using funds
received from or through TDMHMR.

Priority population-Groups of per-
sons with a mental disabilify identified in
the performance contract or subcontract for
whom the department purchases mental
health or mental retardation services.

Procurement package-The invitation
for bids or request for proposals and any
other associated documentation that serves
to describe the requirements of the contract.

Professional services-Those services
within the scope of the practice of account-
ing, architecture, optometry, medicine, or
professional engineering as defined by state
law, or services performed by any licensed
architect, optometrist, physician, surgeon,
certified public accountant, or professional
engineer in connection with his professional
employment or practice, as specified in the
Texas Government Code, Chapter 2254,
Subchapter A, §§2254.001 et seq.

Proposal-Documents prepared by an
offeror which are submitted to a contracting
entity in response to a procurement package
provided by the contracting entity.

Prospective payment funds-Money
which the state authority prospectively pro-
vides to a local authority to provide
community-based services to certain per-
sons with a mental disability. Such funds
are provided through programs including,

but not limited to, the Prospective Payment
Program (PPP) and the Companion Pro-
gram.

Small business-A corporation, part-
nership, sole proprietorship, or other legal
entity formed for the purpose of making a
profit, which is independently owned and
operated and has either fewer than 100 em-
ployees or less than $1 million in annual
gross receipts.

Start-up costs-Costs associated with
the development of one or more
community-based services.

State authority-The Texas Depart-
ment of Mental Health and Mental Retarda-
tion (TDMHMR).

Subcontract-A contract between the
party contracting with the department and
the subcontractor which is paid for with
funds from the contract with the depart-
ment.

Support services contract-A contract
between the department and a contractor to
provide specified ancillary and support ser-
vices for a designated sum in areas includ-
ing, but not limited to, laundry,
housekeeping, grounds maintenance, plant
maintenance, food service, vehicle mainte-
nance, and technical services in radiology,
laboratory services, and pharmacy.

Term-The period of time during
which a contract is in effect and which is
identified by starting and ending dates.

§401.374. Principles of Contracting.

(a) To provide a foundation for ad-
ministering contracts funded in whole or
part by or through TDMHMR, the depart-
ment must:

(1) consider the best interests of
persons served, the public, and TDMHMR
at all times;

(2) promote competition to the
extent appropriate and allowable by state
and federal laws and policies to secure a
best price and quality and to provide oppor-
tunity for all qualified organizations or per-
sons to apply to do business with the
department; and

(3) use funds to meet only
documented needs for authorized goods and
services.

(b) Employees and officers of the
department and its contractors and subcon-
tractors must not participate in the selection,
award, or administration of a contract paid
with funds received from or through
TDMHMR if a conflict of interest, real or
apparent, is involved. A conflict of interest
arises anytime such an employee or officer
has a financial interest or other interest,
e.g.. dual employment, in the entity selected
for an award, and the existence of such
conflict of interest will result in a voided
contract,
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(1) No officer or employee of a
contractor may be employed by the depart-
ment,

(2) No officer or employee of
the department may directly or indirectly
receive any pecuniary interest from a con-
tract entered by the department or the en-
tity. For department employees and officers,
the provisions of Texas Government Code,
Chapter 572, Subchapter C pertain.

(c) The contracting entity may im-
plement additional requirements if those re-
quirements are in writing and do not
conflict, deviate from, or alter the provi-
sions of this subchapter or the contract/sub-
contract.

(d) The contracting entity must en-
sure that funds provided by or through the
department, which are used to support its
activities, are distributed across all provid-
ers and suppliers, including historically un-
derutilized businesses.

(e) The contracting entity shall en-
sure quality care during the transition from
one provider to another.

(f) Employees and officers of the
contracting entity shall comply with the
standards of conduct provisions set forth in
the Texas Government Code, §572.051, and
with the Texas Health and Safety Code,
§§532.008, 534.007, and 551.002.

(g) Pursuant to the Uniform Grant
and Contract Management Act of 1981
(Texas Government Code, Chapter 783),
TDMHMR s required to comply with the
Uniform Grant and Contract Management
Standards for State Agencies of the Gover-
nor’s Office of Budget and Planning when
administering contracts with cities, coun-
ties, and other political subdivisions of the
state, excluding school districts and special
purpose districts,

§401.375. Accountability.

(a) Procurement by government
agencies must be conducted so as to obtain
the most effective use of public monies.
Contracting is the preferred alternative to
direct provision of government services
when contracting obtains the same or higher
quality of services at a lower cost than
possible through governmental provision,
The department conducts and regulates all
procurements using TDMHMR funds to
promote maximum free and open competi-
tion whenever feasible,

(b) The state authority may termi-
nate a contract immediately or remove con-
sumers when the life, health, welfare, or
safety of persons served is endangered or
could be endangered either directly or
through the contractor’s willful or negligent
discharge of duties under the contract, in-
cluding failure to deliver services in accord-

ance with the terms and conditions of the
contract, or if the department has reason to
believe that the contractor has engaged in
the misuse of state or federal funds, fraud,
or illegal acts.

(c) In a cost reimbursement con-
tract, the contractor/subcontractor must sub-
stantiate all claims.

(d) The department recovers im-
proper payments when it is verified that
contractors/subcontractors  have  been
overpaid because of improper billing or ac-
counting practices or failure to comply with
the contract terms, e.g., the department will
not pay for contracted services not received,
and repayment will be claimed, at the pro-
portional rate of payment, for such services.
The determination of impropriety is based
on federal, state, and local laws and rules;
department procedures; conttact provisions;
or statistical data on program use compiled
from paid claims and other sources of data.

(e) At the end of each contract
period, the contractor must return to the
department any state or federal funds re-
ceived from or through TDMHMR which
have not been encumbered.

(f) The department may make ad-
vance payments to a contractor provided
that the contractor is a community center or
governmental entity. The purpose of the
advance payment must meet a public pur-
pose and sufficient controls must be in
place to ensure accomplishment of the pub-
lic purpose.

(g) Equipment and furniture are de-
fined as nonconsumable property having a
value of at least $1,000 and a useful life of
more than one year. Equipment and furni-
ture specifically purchased under a contract
budget by a governmental entity, a private
non-profit entity, or private for-profit entity
are subject to an equitable claim by state
and federal government as follows: Disposi-
tion of property.

(1) Control of equipment and
furniture. A control system must be main-
tained by the contractor to ensure adequate
safeguards to prevent loss, damage, or theft
of the property. Any loss, damage, or theft
must be investigated. The control system
must indicate the source of funds (state,
federal, other) used in the purchase of the
equipment and furniture.

(2) Equipment and furniture
purchased with state funds by a designated
provider and/or other governmental entities
become the propesty of the designated pro-
vider and/or other governmental entity. Dis-
position of equipment and furniture
purchased with federal funds by a desig-
nated provider, and/or other governmental
entity must be made according to the provi-
sion of federal OMB A-102, A-87, and any
other applicable federal regulations. Any

real or personal property purchased by a
private entity which are purchased with
funds provided by or through TDMHMR
belong to the department and cannot be
disposed without approval from the depart-
ment.

(3) Disposition of property pur-
chased by private for-profit entities, The
purchase of equipment and furniture by pri-
vate for-profit entities under a specific con-
tract budget should not be approved but
such entity should include the depreciation
of furniture and equipment as costs of pro-
viding the services under the contract.

§401.376. Methods of Procurement.

(a) Criteria for sealed bids. In com-
petitive sealed bids, the contracting entity
publicly solicits sealed bids from interested
bidders through an invitation for bids (IFB).
This method of procurement is used for
contracts including, but not limited to, sup-
port services contracts. The contracting en-
tity awards a firm fixed-price contract
(lump sum or unit price) to the lowest and
best bidder whose bid conforms with all
terms and conditions of the invitation for
bids. Sealed bids are used when the follow-
ing conditions exist:

(1) the exact specification for
the service or product to be purchased is
available;

(2) following advertising, two
or more responsible bidders are willing and
able to compete for the contract;

(3) the procurement lends itself
to a firm fixed-price contract (unit rate or
cost reimbursement with a maximum not to
exceed the reimbursable amount);

(4) the contract can appropri-
ately be awarded to a responsible bidder on
the basis of the lowest and best price; and

(5) sufficient time is available
for the contracting entity to prepare specifi-
cations on which it can purchase the service
and for bidders to prepare and submit bids.

(b) Criteria for request for proposal.
The contracting entity requests proposals
from a number of sources by soliciting re-
sponses to a request for proposal (RFP) for
contracts including, but not limited to, con-
sultant contracts, service contracts, and em-
ployee education and training contracts if:

(1) the service cannot be quanti-
fied and specified in terms of price alone; or

{2) negotiation is authorized by
applicable law or rule, e.g., the Texas Men-
tal Health and Mental Retardation Act,
Texas Health and Safety Code, §533. 034.

(c) Criteria for sole source contract-
ing. The contracting entity solicits an offer
from only one source only when the award
of a contract is not feasible under sealed
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bids or RFP procedures. This method of
procurement is always used for professional
services contracts and contracts for foster or
family home piacements, and may be used
for other types of contracts that meet one or
more of the following criteria:

(1) noncompetitive negotiation
is authorized or required by law or rule,
eg8.. Texas Government Code, Chapter
2254, Subchapter A prohibits contracting
for professional services on a competitive
bid basis;

(2) the contract is between gov-
ernmental cntities, e.g., a8 community center
and a state facility;

(3) in an emergency, it is neces-
sary to proceed without formal advertising
because of the delay it causes;

(4) the material or service to be
procured is available from only one source;

(5) no acceptable bids or offers,
as defined in §401.373 of this title (relating
to Definitions) are received; or

(6) the purchases are for highly
perishable material or medical supplies; or
for services for which the prices are estab-
lished by law; or for experimental, develop-
mental, or research work.

§401.377. Sealed Bid and Request for Pro-
posal.

(a) The provisions of this section
apply to both sealed bids and RFPs.

(1) Additional requirements rel-
ative to sealed bids are contained in §401.
378 of this title (relating to Additional Re-
quirements for Sealed Bid).

(2) Additional requirements rel-
ative to RFPs are contained in §401. 379 of
this title (relating to Additional Require-
ments for Request for Proposal).

(b) The contracting entity must for-
mally advertise procurements by publishing
a notice of the intent to contract when the

contract is to be awarded by sealed bid or
RFP.

(1) Staff must ensure that all so-
licitations (notice of intent to contract) con-
tain the following minimum information:

(A) the service to be pur-
chased;

(B) the geographic area to be
served;

(CO) funding limitations;

(D) method of payment;

(B) the beginning through
the eading dstz of the contract;

(F) eany limitations on who
may submit an offer and any limitations in
the services or products to be provided; and

(G) the place and method of
obtaining a procurement package and the
deadlines for obtaining and submitting it.

(2) Staff must attampt to reach
as many potential contractors as possible.

(A) The contracting entity
must publicize a solicitation in one or more
of the following ways:

(i) advertisement in local
newspapers,

(ii) publication in the
Texas Register for contracting eatity con-
sultant contracts as required in §401.390
(relating to Consultant Contracts);

(iii)  announcaments in
professional association newsletters.

(B) The contracting entity
may additionally solicit offers through an-
nouncements by direct mail to all known
potential contractors.

(C) The contracting entity
shall document all transactions concerning
contracts.

(c) Persons who have questions
about a procurement package must request
the information according to the instructions
in the package. Oral answers to questions
about a procurement package are nonbind-
ing. They are not official until released in
writing.

(d) Unless information is exempted
by the Texas Open Records Act, i.e., infor-
mation which, if released, would give ad-
vantage to competitors or bidders, all
information in ar offer is confidential only
until:

(1) bid opening; or

(2) the contracting entity sends
both written notification to the successful
offeror(s) and written notification of

nonselection to the unsuccessful offeror(s)
concerning requests for proposal.

(e) The contracting entity has the
right to reject all bids/offers submitted in
response to a solicitation. The contracting
entity may cancel a solicitation for any of
the following reasons:

(1) funds to purchase goods or
services are not available;

(2) the supplies or services are
no longer required;

(3) the bids/offers received indi-
cated that the services requested can be
purchased by a different, less expersive
method;

(4) all otherwise acceptable
bids/offers received are for uareasonable
prices;

(5) staff have reason to believe
during the course of the procurement that
the bids/offers were collusive or wers sub-
mitted in bad faith;

(6) none of the bids/offers is ac-
ceptable;

(7) the specifications and costs
given in the IFB/RFP were inadequate, am-
biguous, or otherwise deficient; or

(8) the responsible contracting
entity determines cancellation is in the best
interest of the department and the individu-
als to be served.

(f) The contracting entity has the
right to issue addenda prior to the closing
date for bidsfoffers provided all bid-
dersfofferors are provided fair opportunity
to respond. All such addenda become, upon
issuance, an inseparable part of the specifi-
cations which must be met for the bid/offer
to be considered.

(8) A solicitation suspended be-
cause of uncertainty in federal or state regu-
lations, departmental pelicy or similar
requirements may nevertheless be processed
if the procurement is still in the best interest
of the department and the individuals to be
served, and  uncertainties about
purchasability are amenably resolved.

(h) The contracting entity develops
procurement packages based on a clear and
accurate description of the services to be
purchased. The contracting entity must in-
clude in the package all requirements the
offeror must fulfill for the proposals tc be
evaluated. The contracting entity may not
include in the service descriptions any re-
quirement which unduly restricts competi-
tion by eliminating or limiting potential
contractors’ participation in the procure-
ment process.

(i) When responding to a solicita-
tion, offerors must respond to all items,
including those about financial ability to
perform.

() Upon written request, an unsuc-
cessful offeror is entitled to receive infor-
mation from the contracting entity
concerning why its offer was not accepted.

(k) Corrections, deletions, or addi-
tions to offers may be made prior to the
closing date for solicitations or the date for
opening of bids. No oral, telephone, tele-
graphic, fax, E-mail, or other electronically
transmitted corrections, deletions, or addi-
tions will be accepted. The offeror must
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submit either a comprehensive form for this
purpose, if provided, or substitute pages in
the appropriate number of copies with &
letter documenting the changes and the spe-
cific pages for substitution. The signatures
on the form or the letter must be original
and ust be of equal authority as the signat-
ures on the offer. .

()  Corrections, deletions, or addi-
tions which affect the competitiveness of
other offers will not be accepted.

(m) For withdrawals, the offeror
raust submit a letter prior to the closing
date. The signature on the letter must be
original and must be of equal authority as
the signature on the offer.

(n) The contracting entity must es-
tablish mechanisms beforehand for evaluat-
ing the offers including ways of
determining responsible ofterors, providing
information for debriefings, and selecting
successful offeror(s) for contract award(s).

(o) If a procurement package is to
be considered by the contracting entity, the
offeror must meet the contracting entity re-
quirements, demonstrate the ability to per-
form successfully and responsibly under the
terms of the prospective contract, and sub-
mit the completed offer according to the
timeframes, procedures, and format stipu-
lated by the contracting entity in the solici-
tation.

(p) The contracting entity may vali-
date any information in a bid or offer by
using outside sources or materials.

(1) If the contracting entity vali-
dates the information in one offer or appli-
cation for a specific program site or project,
it must apply the process without providing
unfair advaniage to any offer or range of
offers for that site or project.

(2) If validation discloses that
information provided by an offeror is delib-
erately false, the offer will be ineligible for
consideration.

(@) When the purpose of the pro-
curement is to obtain community-based res-
idential or nonresidential services for
persons with mental illness or mental retar-
dation (direct services contracts), the deter-
mination of the lowest and best bid or offer
must address the offerors’ response to the
procurement package, including:

(1) price;

(2) the ability of the offeror to
perform the contract and to provide the
required services;

(3) whether the offeror can per-
form the contract or provide the services
within the period required, without delay or
interference;

(4) the offeror’s history of com-
pliance with the laws relating to the

offeror’s business operations and the af-
fected services and whether the offeror is
currently in compliance;

(5) whether the offeror’s finan-
cial resources are sufficient to perform the
contract and to provide the services:

(6) whether necessary or desir-
able support and ancillary services are
available to the offeror;

(7) the character, responsibility,
integrity, reputation, and experience of the
offeror;

(8) the quality of the facilities
and equipment available to or proposed by
the offeror,

(9) the ability of the offeror to
provide continuity of services; and

(10) the ability of the offeror to
meet all applicable written departmental
policies, principles, and regulations.

(r) RBach offeror whose offer meets
the screening requirements but is not se-
lected for a contract is entitled to timely
notification in writing that the offer is no
longer being considered.

§401.378. Additional Requirements for
Sealed Bid.

(a) Procurement using sealed bids.
At its discretion, the contracting entity may
require a bid bond, a certified check or
cashier’s check drawn on a solvent bank in
the State of Texas and made payable to the
contracting entity in an amount to be speci-
fied in the procurement package. The bid
security shall be a guarantee, legally as-
signed without limitation, that the bidder
will, if awarded the contract, within a rea-
sonable time of such award, furnish the
performance/payment bond (if required) and
execute a contract in full accordance with
the proposal, No other form of security will
be accepted.

(1) If the offer is not accepted
within 60 days after the closing date for
acceptance of bids, or upon the successful
execution and delivery of contracted ser-
vices, the bid bond, certified check, or ca-
shier's check will be returned to the bidder.

(2) If the offer is accepted but
the contractor through failure, neglect, or
refusal does not execute and deliver accord-
ing to the terms of the contract, the security
will be retained by the contracting entity to
the measure of the liquidated damages.

(b) Awarding the contract.

(1) All bids received are opened
at the same time in the presence of all
interested persons. Bids are read aloud and
recorded.

(2) . After the public opening of
the sealed bids, anyone present may exam-

ine the bids in the presence of the contract-
ing entity’s representative. Individuals may
not inspect the original bids if copies of the
bids are available for public inspection. If
copies are unavailable, the original bids
may be examined only under the supervi-
sion of an official of the contracting entity
and under conditions which preclude the
possibility of a substitution, addition, dele-
tion, or alteration of the bids.

(3) Bids are evaluated only on
the basis that they meet the specific require-
ments of the invitation for bids. All bids
meeting the exact service specifications are
rated in terms of cost or cost and other
factors as designated in the specifications.

(4) The contracting  entity
awards the contract to a bidder who is both
responsive and responsible and who has the
lowest and best bid consistent with terms
and conditions of the invitation for bids.
The contract is not necessarily awarded at
the time of bid opening.

(5) When two or more low bids
are equal in all respects, lots will be drawn,
duly recorded, and witnessed.

(6) No negotiation is used in the
competitive bid method.

§401.379. Additional Requirements for Re-
quest for Proposal.

(a) Before the contracting entity
negotiates a contract, the prospective con-
tractor must complete a procurement pack-
age and submit it to the contracting entity.

(b) Negotiations are conducted with
one or more of the sources submitting of-
fers.

(c) Negotiation may be conducted
either to complete the procurement process
or to complete an evaluation of acceptable
offers. When only one offer has a reason-
able chance of being selected for the con-
tract award, contract staff and the potential
contractor negotiate the contract require-
ments as necessary to complete the procure-
ment process. When more than one
acceptable offer is received, negotiation is
used to further evaluate competitive offers
and to select one or more for contract
award. In this situation, no potential con-
tractor is given information that will give
the contractor a competitive advantage over
the other potential contractors.

(d) During negotiation, the offeror
must clearly identify all changes in and/or
revisions to the offer.

(e) The contracting entity shall
award the contract to the offeror with the
lowest and best offer.

(f) The contracting entity awsards
either a flat rate, unit rate, or a cost-
reimbursement contract, as appropriate.
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§401.380. Sole Source Contracting.

(a) The contracting entity may vali-
date any information in an offer by using
outside sources or materials. If validation
discloses that information provided by an
offeror is deliberately false, the offer will be
ineligible for consideration.

(b) The contracting entity must
justify and document awarding a sole
source contract funded by or through
TDMHMR to a contractor. Documentation
must accurately and concisely substantiate
the necessity for a sole source contract on
the basis of one or more of the reasons
listed in subsection (c) of §401. 376 of this
title (relating to Methods of Procurement).

§401.381. Fiscal Requirements.

(a) Every effort should be made to
contract with contractors who will not re-
quire the department to provide start-up
funds.%As a last resort, contractors who are
expanding into a new service area or are
just beginning to provide services may, if
allowed by program-specific policy and
with appropriate TDMHMR approvals, bud-
get and bill for start-up funds. Start-up
funds shall be used for operating costs, such
as hiring and orienting staff, purchasing
supplies, utilities, maintenance and repairs,
and recruiting eligible persons with mental
illness or mental retardation.

(1) A contractor who requires
start-up funds must receive required licen-
sure, accreditation and/or certification to
provide contracted services within the
timeframe designated in the contract.

(2) The contractor shall not pro-
vide start-up funding using TDMHMR
funds to subcontractors.

(3) The contractor will provide
documentation to support the amount of
start-up funds requested. Justification
should be adequately documented to include
a projected cash flow analysis.

(4) The repayment of the start-
up funds must be completed within five
years from the date of the payment of the
start-up funds. The amount to be repaid is
the principal amount with interest equal to
the United States Treasury commercial pa-
per rate on the date that the start-up funds
payment is approved by the Texas Board of
Mental Health and Mental Retardation. Pay-
ments will be withheld from the contrac-
tor’s quarterly allocation and transferred to
the department for a period of five years.

(b) In accordance with Texas
Health and Safety Code, §534.035, periodic
program reviews and management audits
will be conducted in sufficient quantity and
type to provide reasonable assurance that
adequate and appropriate fiscal controls ex-

ist in community centers. These program
reviews and management audits at commu-
nity centers shall be conducted in accord-
ance with the most recent edition of
"Guidelines for Annual Fiscal Audits of
Community MHMR Centers."

(c) When the local authority pro-
vides or subcontracts programs for which
there is a matching funds requirement, the
local authority is accountable for certifying
to the state authority on a quarterly basis
that it has sufficient local revenues to meet
the requirements for matching funds that
exceed state-certified matching funds neces-
sary to meet performance targets specified
in the performance contract.

§401.382. Procurement of Performance
Contracts.

(a) The state authority shall identify
an entity to serve as the local authority for
each service area and, if the entity is not
operated by a facility, enter into a perfor-
mance contract with it. In identifying a
local authority for a service area, the state
authority shall give preference to a commu-
nity center located in that service area and
will attempt to execute a performance con-
tract with that community center.

(b) If a performance contract can-
not be executed with a community center,
the state authority shall designate the com-
munity services division of a facility as the
local authority for that service area or will
execute a performance contract with another
agency, entity, or organization to be the
local authority for that service area.

§401.383. Procurement of Performance
Subcontracts. The local authority shall
consider public input, ultimate cost-benefit,
and client care issues to ensure consumer
choice and the best use of public money in:

(1) assembling a network of
service providers; and

(2) determining whether to be-
come a provider of a service or to contract
that service to another organization.

§401.384. Provisions for Performance Sub-
contracts” and Designated Provider Con-
tracis.

(a) Performance subcontracts and
designated provider contracts must be con-
sistent with the terms and provisions of the
performance contract. Performance subcon-
tracts and designated provider contracts
must contain, but are not limited to, provi-
sions stating;

(1) the beginning and ending
date of the contract;

(2) the method of payment and
maximum amount payable under the con-
tract;

(3) that no person will be ex-
cluded from participation in, denied the
benefits of, or discriminated against, in any
program or activity funded by the contract
on the grounds of race, color, national ori-
gin, religion, sex, age, disability, or political
affiliation;

(4) that all records pertinent to
the contract, including appropriate plans of
service, will be retained by the provider for
a period of five years;

(5) that all client-identifying in-
formation will be maintained by the pro-
vider as confidential, in accordance with
applicable law and department rules;

(6) that the provider is not held
in abeyance or barred from the award of a
federal or state contract at the time of exe-
cuting the contract; !

(7) that any allegation of abuse,
neglect, or exploitation of persons served
under the contract will be reported in ac-
cordance with applicable law, including de-
partment rules, rules of the Texas
Department of Protective and Regulatory
Services, and rules of the Texas Department
of Health;

(8 that AIDSHIV workplace
guidelines, similar to those adopted by the
department, and AIDS/HIV confidentiality
guidelines, consistent with state and federal
law, will be adopted and implemented by
the provider;

(9) that if, as a result of a
change to a department rule, state or federal
law, or community standard, the contractual
obligations of the provider are materially
changed or a significant financial burden is
placed on the provider, the parties may
renegotiate in good faith to amend the con-
tract, )

(10) that the provider will com-

_ ply with relevant department rules and com-

munity standards, certifications,
accreditations, and licenses, as specified in
the contract;

. (11) that services will be pro-
vided in accordance with the plans of ser-
vice of persons served,

(12) that pursuant to ' Texas
Health and Safety Code, §534.060, the state
authority andfor local authority and their
representatives, including independent fi-
nancial auditors, shall have unrestricted ac-
cess to all facilities, records, data, and other
information under the control of the local
authority or its subcontractors as necessary
to enable the state authority andfor local
authority to audit, monitor, and review all
financial and programmatic activities and
services associated with the contract as part
of their responsibilities as contract manag-
ers;
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(13) that the provider shall pro-
vide sufficient information to the contract-
ing entity to enable the contracting entity to
receive criminal history record information
on the provider’s applicants or employees,
pursuant to the Texas Health and Safety
Code, §533.007 and the Texas Government
Code, §411.115;

(14) that if an applicant or em-
ployee of the provider has a criminal history
relevant to his or her employment as de-
scribed in §404.304 of this title (relating to
Pre-employment Criminal History Clear-
ance), then the provider will take appropri-
ate action with respect to the applicant or
employee, including removing the em-
ployee from direct contact with persons
with a mental disability served by the pro-
vider; and

(15) that if a performance sub-
contract or designated provider contract is
for the provision of residential services in a
family home, the home will be used only to
house disabled persons and may not be used
as a restitution center, a home for substance
abusers, or a halfway house. For purposes
of this paragraph, "family home" and "dis-
abled persons” are defined as in the Com-
munity Homes for Disabled Persons
Location Act, Texas Human Resources
Code, Chapter 123; and

(b) Contracts which require the pro-
vider to assume responsibility for the funds
of persons with a mental disability must
contain provisions which require the pro-
vider to have and abide by a written policy
for protecting and accounting for such funds
in accordance with generally accepted ac-
counting principles and is subject to ap-
proval by the contracting entity.

§401.385. Renewal of Performance Con-
tracts, Subcontracts, and Designated Pro-
vider Contracts. Performance contracts
and subcontracts and designated provider
contracts are renewed in accordance with
the Texas Health and Safety Code,
§534.065 and §534.055.

§401.386. Remedying Contractual Prob-
lems With a Performance Subcontract. A
local authority may take the same breach
and remedies actions as are available to the
state authority.

§401.387. General Requirements for the
Department.

(a) Unless otherwise noted, all pro-
vider contracts funded by or through
TDMHMR are governed by this subchapter
and the TDMHMR Contracts Manual.

(b) There must be some basis in
state or federal law or regulation for the
department to provide & mental health or
mental retardation service which is to be

contracted in whole or part using
TDMHMR or federal funds. The statutory
authority must be referenced in the provider
contract.

(c) The department must use the
standard contract forms as provided in the
TDMHMR Contracts Manual. The standard
contract forms and required contract provi-
sions may be modified to accommodate
unique circumstances only as follows:

o
(1) modifications may take the
form of additional contract requirements,
but may not delete or materially change the
provisions of standard contract forms or
required contract provisions; and

(2) any contract or contract
amendment of any amount that modifies the
provisions of a standard contract form or a
required contract provision requires ap-
proval by the Office of Contract Support.

(d) If a contractor is required to
comply with an additional requirement and
compliance results in a material change in
the contractor's rights or obligations under
the contract or places a significant financial
burden on the contractor, the contractor
may request to renegotiate the contract.

(e) The department must ensure
that all contracts specify a date of termina-
tion, a maximum allowable total payment
for the contract term, and the method of
payment. Contracts that do not have termi-
natioil dates, maximums, and method of
payment will not be approved for payment.

§401.388. General Requirements for Pio-
vider Contractors.

(a) A contractor must comply with
all applicable federal and state laws, rules,
and regulations, and standards. Unless
explicitly stated otherwise in this
subchapter, a contractor will not be subject
to the general personnel rules and policies
which affect the activities of employees of
the department with which it contracts.

(b) A contractor must allow the de-
partment unrestricted access to all facilities,
service providers, individuals served, re-
cords, data, and other information under the
control of the contractor as necessary to
enable the department to audit, monitor, and
review all financial and programmatic activ-
ities and services associated with the con-
tract.

(c) A contractor must keep finan-
cial and supporting documents, statistical
records. and any other records pertinent to
the services for which a claim or cost report
was submitted to the department, inciuding
plans of service, for a period of five years
unless otherwise specified by the depart-
ment in the provider contract.

(d) For the purpose of confidential-
ity of records identifying persons served,

contractors are subject to the requirements
of Chapter 403, Subchapter K of this title
(relating to client-identifying Information).

(¢) A contractor must disclose to
the department if it is currently held in
abeyance from or barred from the award of
a federal or state contract. A contractor
currently held in abeyance from or barred
from the award of a federal or state contract
may not contract or subcontract with the
department.

(f) The department may refuse to
enter into a provider contract or may termi-
nate a provider contract if it determines that
the contractor did not fully and accurately
disclose information concerning persons
convicted of crimes. If an applicant or em-
ployee of the provider has a criminal history
relevant to his or her employment as de-
scribed in §404.304 of this title (relating to
Pre-employment Criminal History Clear-
ance), then the contractor will take appro-
priate action with respect to the applicant or
employee, including but not limited t8 re-
moving the employee from direct contact
with persons with a mental disability served
by the contractor;

(8) The contractor operating a
Medicaid-contracted facility shall comply
with federal regulations relative to
supplementation for recipient-residents, as
contained in the Social Security Act,
§1320a-1 through a-9; Title 42 CFR 447.15;
Public Law 95-142 (Medicare-Medicaid
Antifraud and Abuse Amendments); and
TDHS-TDMHMR-TDH joint agency policy
interpretations,

(h) Before a corporation’s offer or
provider contract renewal can be consid-
ered, the corporation must give the depart-
ment franchise tax certification. For-profit
corporations subject to Texas' franchise tax
must provide certification that their pay-
ments are current. All other corporations
must certify that they are not subject to the
franchise tax.

(1) If the contractor is or be-
comes delinquent in the payment of its
Texas franchise tax, payment to the contrac-
tor may be withheld until such delinquency
is remedied.

(2) Making a false certification
is a material breach of provider contract and
grounds for provider contract termination.

(i) A contractor must report allega-
tions of abuse, neglect, and exploitation in
compliance with federal and state law and
departmental rules, as applicable, including
but not limited to, Chapter 404, Subchapter
A (relating to Abuse, Neglect, and Exploita-
tion of Persons Served by TDMHMR Facil-
ities).

(3 A contractor must report to the
department any allegation that a profes-
sional licensed or certified by the State of

20 TexReg 7564 September 22, 1995 Texas Register ¢




Texas and employed by the contractor has
committed an action that constitutes a
grounds for the denial or revocation of the
certification or licensure, e.g., physicians,
nurses, psychologists, etc., and the depart-
ment must immediately submit a copy of
the report to the appropriate state board.

(k) A provider contract, bid, or ap-
plication for a provider contract must in-
clude an affidavit of eligibility to receive
payments from state funds as required by
the Texas Family Code, §231.006.

§401.389.  Support  Services  Con-
tracts. Pursuant to Texas Civil Statutes,
Article 601b, department support services
contracts and purchases governed by the
rules, regulations and procedures manual of
the General Services Commission and the
TDMHMR Purchasing and Supply Operat-
ing Instruction are exempted from the re-
quirements of this subchapter. All other
department purchases and contracts are gov-
emed by this subchapter.

§401.390. Consultant Contracts.

(a) The term of a consultant con-
tract shall not exceed two years. Depart-
ment contracts that exceed two years
require approval through the Office of Con-
tracts Support.

(b) Facilities must submit the fol-
lowing contracts and contract amendments
to the Office of Contracts Support to be
approved by the appropriate Central Office
authorities prior to execution:

(1) contracts or contract amend-
ments through which the department will
pay the consuitant more than $10,000 in a
fiscal year;

(2) contracts or contract amend-
ments in which the consultant will be paid
more than $65/hour; or

(3) contracts or contract amend-
ments in which the consultant will be paid
more than $400 in a 24-hour period.

(c) Central Office staff must submit
all consultant contracts and amendmeats to
the Office of Contracts Support to be ap-
proved by appropriate Central Office au-
thorities prior to execution.

(d) The Office of Contracts Support
must coordinate the Texas Register publica-
tion of the solicitation, the finding of fact
requirements, and the award of the contract
for all department contracts and contract
amendments in which the consultant will be
paid more than $10,000 in a fiscal year.
Existing contracts for more than $10,000
may be extended or otherwise amended
without advertising if both the department
and the contractor agree and the department
does not incur additional costs from the
contractor.

(e) Verification that contracted ser-
vices were provided as required must be
documented in the contract file. For ser-
vices provided on an hourly or other unit
basis, each consultant and a responsible
staff member who can certify to the pres-
ence and the duties performed by the con-
sultant will record the information required
on the "Contract Log for Consultant Ser-
vices, Professional Services, Direct Care
Services,” which is referenced in §401. 397
of this title (relating to Exhibits) as Exhibit
B. The consuitant and responsible staff
member must sign the form, which becomes
a part of the contract file.

§401391. Professional Services Contracts.

(a) The term of a professional ser-
vices contract shall not exceed two years.
Department contracts that exceed two years
require approval through the Office of Con-
tracts Support.

{b) Verification that contracted ser-
vices were provided as required must be
documented in the contract file. For ser-
vices to persons with mental illness or men-
tal retardation provided on an hourly or
other unit basis, each contractor and a re-
sponsible staff member who can certify to
the presence and the duties performed by
the contractor will record the information
required on a "Contract Log for Consultant
Services, Professional Services, Direct Care
Services,” which is referenced in §401. 397
of this title (relating to Exhibits) as Exhibit
B.

(1) The contractor and responsi-
ble staff member must sign the form, which
becomes a part of the contract file.

(2) For contractors who perform
services involving large numbers of persons
with mental illness or mental retardation,
the file and file location of individual case
numbers of persons seen may be referenced
rather than listed in full. If case numbers are
referenced to another file, that file must be
readily accessible.

(¢) In cases of emergency medical
treatment or required nonemergency surgi-
cal procedures performed off campus or on
campus, the mandatory prior approval re-
quired in subsection (b)(1) of this section is
waived. In such cases, the fees paid shall
not exceed those normally charged for the
service in the area in which the services are
provided.’

(d) Contracts for professional ser-
vices may not be procured through the use
of bids.

§401.392. Employee Education and Train-
ing Contracts.

(a) The term of an employee edu-
cation and training contract shall not exceed

two years. Department contracts that exceed
two years require approval through the Of-
fice of Contracts Support.

{b) Employee education and train-
ing contracts may be procured using a
method other than sealed bid.

§401.393. Community-based Residential
and Nonvresidential Services Contracts.

(a) The method of procurement of
all service contracts must be in compliance
with §401.376 of this title (relating to Meth-
ods of Procurement).

(1) The term of a residential ser-
vice contract shall not exceed five years.
Department contracts that exceed five years
require approval through the Office of Con-
tracts Support.

(2) The term of a nonresidential
service contract shall not exceed two years.
Department contracts that exceed two years
require approval through the Office of Con-
tracts Support.

(b) The department must require
the contractor to:

(1) comply with the person’s
treatment plan, including ensuring consult-
ants are knowledgeable of the plan at the
time of placement and that staff providing
direct care have received training necessary
to implement the plan in accordance with
the terms of the contract; and

(2) comply with specified rules
and standards governing services to persons
with mental illness or mental retardation.

(c) Contractors for residential ser-
vices must sign an acknowledgement of
awareness of applicable federal and state
rules, regulations, laws, and executive or-
ders that govern the provision of services to
persons with mental illness or mental retar-
dation using the form referenced in
§401.397 of this title (relating to Exhibits)
as Exhibit C.

(d) Contractors must provide insur-
ance, including liability coverage, for the
residence or other structure and its contents
and any vehicles used to transport persons
with mental illness or mental retardation.

(e) Contractors providing residen-
tial services will assume fiduciary responsi-
bility for trust funds of persons served,
unless otherwise specified in the contract
requirement. Prior to executing a residential
contract, the contractor must submit for
Central Office approval a written policy and
procedure to protect and account for trust
funds according to generally accepted ac-
counting principles and applicable laws,
rules, and standards, including, as applica-
ble, §405.625 of this title (relating to Rights
of Clients Receiving Residential Mental Re-
tardation Services) and §407.2 of this title
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(relating to Trust Funds and Personal Ef-
fects). Any amendments to the trust fund
policy and procedure must be submitted to
Central Office for approval prior to imple-
mentation.

(f) Quality care must be maintained
for all persons served during the transition
from one provider to another.

§401.394. Other Provider Contracts. All
other provider contracts are governed by the
TDMHMR Contracts Manual.

§401.395. Provider Contract Terminations.

(a) Terminations of contracts occur
when the term of the contract expires, both
parties mutually agree to end the contract,
and/or when either party terminates a con-
tract because of the other party's brecch of
contract terms.

(b) The department.may immedi-
ately terminate a contract for cause.

(1) Termination for cause is the
contractual right to terminate, in whole or in
part, the contractor’s right to proceed with
contract by reason of the contractor’s failure
to perform obligations under the contract.
Included are failure to:

(A) deliver supplies or per-
form services within the time specified in
the contract;

(B) perform any other provi-
sion of the contract; or

(C) progress, thus endanger-
ing the performance of the contract.

(2) Under a termination for
cause, the department is not liable for the
contractor’s costs on undelivered work.

(3) Upon termination for cause
the department is entitled to the repayment
of any advance payments or other payments
for such work.

(4) The department may elect to
require the contractor to transfer title and
deliver to the department completed sup-
plies and materials in the manner and to the
extent directed by the commissioner or his
designee.

(c) Either party, unless stated dif-
ferently in the contract, may terminate the
contract at will if the other party is given a
written notice.

(d) The department may terminate a
contract if the contractor submits falsified
documents or fraudulent billings or makes
false statements. )

(e) When a contract is terminated, a
fiscal audit is conducted as necessary to

determine any over-or underpayment. Dis-
position of equipment purchased under con-
tract with the department will be subject to
disposition according to departmental deter-
minations.

(f) The contractor is responsible for
establishing proof of the amount claimed to
be due for settlement of a terminated con-
tract to the department’s satisfaction by sub-
mitting sufficient proof.

(8) Upon termination of a contract
between the department and a contractor,
the contractor is responsible for the prompt
settlement of the termination claims, includ-
ing claims from employees and vendors.

§401.396. Abeyance and Removal of Cur-
rent or Potential Contractual Rights.

(a) Abeyance is a pending status. It
may be imposed immediately, as appropri-
ate, by the department upon a contractor’s
right to conduct a contract or a potential
contractor’s right to make an offer or bid
for a department contract until an investiga-
tion, hearing or trial result is concluded and
the department can make a determination
about the contractor’s or potential contrac-
tor’s right to contract or subcontract.

(1) The department may with-
hold payments to a contractor during the
abeyance.

(2) If the final determination is
favorable to the contractor, the department
must, if applicable,

(A) pay the withheld pay-
ments for any services that were provided
during the abeyance, and

(B) resume contract pay-
ments.

(b) Removal of contractual rights
by the department is the abrogation of rights
to conduct a contract or to make an offer or
bid for a department contract. The removal
is for a reasonable and specified time and
commensurate with the seriousness of the
cause for removing contractual rights. Re-
moval of rights may, but does not have to,
be limited to those components of the con-
tractor or potential contractor involved in
the conduct leading to removal of rights.

(c) The department is authorized to
remove contractual rights from an organiza-
tion or individual for causes including, but
not limited to, the following:

(1)" pleading guilty or nolo con-
tendere, receiving a deferred adjudication,
or being found guilty in a court judgment
for a violation relating to:

(A) obtaning, attempting to
obtain, or performing a public or private
contract or sbcontract;

(B) the Organized Crime
Control Act of 1970, embezzlement, theft,
forgery, bribery, falsification or destruction
of records, other forms of fraud, receipt of
stolen property, moral turpitude, or any
other offense indicating a lack of business
integrity or honesty that seriously and di-
rectly affects the question of responsibility
as a contractor with the department;

(C) dangerous drugs, con-
trolled substances, or other drug-related of-
fense;

(D) federal antitrust statutes
arising from the submission of bids or pro-
posals.

(2) violating contract provisions
including:

* (A) failing to perform ar-
cording to the terms, conditions, and speci-
fications or within the time limit(s)
specified in the contract, including but not
limited to the following:

(i) failing to abide by ap-
plicable federal and state statutes, such as
those regarding handicapped persons and
civil rights; ’

(i) failing to meet stan-
dards that are required by state or federal
law, department rule, or department policy
concerning contractors;

(iii) failing to execute
amendments, if required in the contract;

(iv) Dbilling for services or
merchandise not provided to persons
served;

(v) submitting cost re-
ports containing costs not associated with
and/or not covered by the contract;

(vi)  submitting a false
statement or misrepresentation which, if
used, may increase individual or statewide
rates or fees;

(vii) charging fees to per-
sons served contrary to TDMHMR rules or
policy;

(viii)  failing to notify
and reimburse the department for services
the department paid for when the contractor
received reimbursement from a liable third
party;

(ix) failing to disclose or
make available, upon demand, to the de-
partment or representatives (including ap-
propriate federal and state agencies and
their representatives, including independent
financial auditors) any records the contrac-
tor is required to maintain,;
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(x) failing to provide and
maintain services within standards required
by statute, regulation, or contract;

(xi) violating the Texas
Mental Health and Mental Retardation Act
(Texas Health and Safety Code, §§531.001,
et seq) provisions applicable to the contract
or any rule or regulation issued under the
act;

(B) having a record of fail-
ure to perform or of unsatisfactory perfor-
mance according to the terms of one or
more contracts or subcontracts if that failure
or unsatisfactory performance has occurred
within five years or two contracting periods
(preceding the determination to remove
contractual rights) for long-term contracts,
with failure to perform or unsatisfactory
performance in evidence at time of determi-
nation to remove contractual rights. Failure
to perform and unsatisfactory performance
includes, but is not limited to, the follow-
ing:

(i) failing to correct con-
tract performance deficiencies after receiv-
ing written notice about them from the
department; and

(ii) failing to repay or
make and follow through with arrangements
satisfactory to the department to repay iden-
tified overpayment or other erroneous pay-
ments;

(C) rebating or accepting a
fee or part of a fee in violation of contrac-
tual provisions.

(3) submitting an offer or bid
that contains a false statement or misrepre-
sentation or omits pertinent facts or docu-
ments material to the procurement;

(4) any other cause affecting the
contractor’s or potential contractor’s re-
sponsibility of such a serious nature that the
commissioner or his designee determines it
to warrant removal of contractual rights.
Grounds include, but are not limited to,
engaging in any abusive or neglectful prac-
tice that results in or could result in death or
injury to persons served by the contractor;

(5) removal of contractual rights
by some other state or federal agency.

(d) The department may place a
contractor’s or potential contractor’s con-
tractual rights in abeyance whenever the
department finds that there is a reasonable
basis to believe that grounds for removal of
contractual rights exist. In addition, abey-
ance may be imposed on a potential con-
tractor if he has an outstanding indictment
for an offense that is grounds for removal of
contractual rights. The following conditions
for removal of contractual rights apply:

(1) Violations of contract provi-
sions do not necessarily cause abeyance

and/or removal of contractual rights. De-
pending upon circumstances, the depart-
ment’s options range from a notice to the
contractor explaining the violation or cause
and requiring corrective actions to the re-
moval of contractual rights. Causes in sub-
section (c)(1) of this section are established
by proof ‘of pleading guilty or nolo conten-
dere, receiving a deferred adjudication of
guilt, or being a defendant in a court judg-
ment of guilt for violations relating to
charges enumerated in subsection (c)(1) of
this section. If an appeal results in a rever-
sal, contractual rights must be restored npon
written request, unless another cause for
their removal exists.

(2) Removal of contractual
rights because another state or federal
agency has removed contractual rights is
based entirely upon the initial agency’s offi-
cial notice that the rights have been re-
moved.

(e) In addition to the information
required in the notice of adverse action, the
required content for notices of abeyance and
removal of contractual rights includes:

(1) the grounds for the actions.
If an indictment filed by the department is
underway, the nature of the irregularities is
described in general terms without disclos-
ing evidences;

(2) the length of the abeyance or
removal of contractual rights;

(3) a statement that responses to
RFPs, IFBs, and other proposals will not be
accepted or approved; and

(4) a statement of whether the
abeyance or removal of contractual rights is
in effect throughout the department and for
all local authorities.

(f) The department may impose ad-
ditional program-specific requirements if
the requirements do not conflict with the
abeyance and removal of contractual rights
requirements in this section.

§401.397. Exhibits. The following exhib-
its, referenced in this subchapter, are avail-
able from the Texas Department of Mental
Health and Mental Retardation, P.O. Box
12668, Austin, Texas 78711-2668:

(1) Exhibit A-Persons Related
within the Second Degree of Consanguinity
or Affinity;

(2) Exhibit B-Contract Log for
Consultant Services, Professional Services,
Direct Care Services; and

(3) Exhibit C-Acknowledge-
ment.

§401.398. Refercnces. The following laws
and rules are referenced in this subchapter:

(1) Appropriations Act of 1989,
Article V, §118;

(2) Chapter 403, Subchapter K
of this title, relating to client-identifying
Information;

(3) Chapter 404, Subchapter A
of this title, relating to Abuse, Neglect, and
Exploitation of Persons Receiving Services
in TDMHMR Facilities;

(4) Chapter 404, Subchapter B
of this title, relating to Abuse, Neglect, and
Exploitation of People Served by Providers
of Local Authorities;

(5) Chapter 404, Subchapter H
of this title, relating to Criminal History
Clearances of Applicants for Employment;

(6 Chapter 405, Subchapter Y
of this title, relating to Client Rights-Mental
Retardation Services; '

(7) Chapter 407 of this title, re-
lating to Financial Services;

(8) "Guidelines for Annual Fis-
cal Audits of Community MHMR Centers,"
most recent edition, Texas Department of
Mental Health and Mental Retardation;

(9) Local Government Code,
§171.002;

(10) Organized Crime Control
Act of 1970;

(11)  Public Law 95-142;

(12) Social  Security  Act,
§§1320a-1 through a-9;

(13) Title 42 CFR 447.15;

(14) Texas Civil Statutes, Arti-
cle 601b;

(15) Texas
§231.006;

(16) Texas Government Code,
Chapter 783; ’

(17) Texas Government Code,
Subchapter A, §§2254.001 et seq;
Subchapter B, §§2254.021 et seq; §411.115;
and Chapter 572, Subchapter C;

(18) Texas Health and Safety
Code, Title 7, Chapters 531, 532, 533, 534,
535, and 551;

(19) Texas Human Resources
Code, Chapter 123;

(20) Texas Open Records Act;
(21) TDMHMR Contracts Man-

Family  Code,

ual;

(22) TDMHMR Purchasing and
Supply Operating Instruction; and

(23) Uniform Grant and Con-
tract Management Standards for State
Agencies, Governor’s Office of Budget and
Planning.
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§401.399. Distribution. This subchapter
shall be distributed to members, Texas
Board of Mental Health and Mental Retar-
dation; the assistant commissioner and di-
rectors of Central *  Office; Q
superintendents/directors, all TDMHMR fa-
cilities; chairpersons, board of trustees or
governing body, and chief executive offi-
cers, all local authorities and designated

providess.

issued in Austin, Texas, on September 15,
1905.

TRD-9511878 Ann Utley

Chalman

Texas Department of
Mental Heakh and
Menta! Retardation

Effective date: September 15, 1995
Expiration date: January 13, 1996

For further information, please call: (512)
206-4516

¢ ¢ ¢
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PROPOSED

ULE S s

Before an agency may permanently adopt a new or amended section or repeal an existing section, a
proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also, in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons, a governmental subdivision or agency, or an association having at least

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 4. AGRICULTURE

Part I. Texas Department
of Agriculture

Chapter 27. Aquaculture
Regulations

o 4 TAC §§272, 273, 27.6, 27.21,
27.23-2725, 27.50, 27.102

(Editor's note: The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the
Texas Department of Agricultuwre or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Department of Agriculture (the de-
partment) proposes the repeal of §§27.2,
273, 276, 27.21, 27.23-27.25, 27.50 and
27.102, concerning aquaculture license re-
quired, fish farm vehicle license required, re-
cords, bill of lading required, invoices for
shipment of dead redfish or dead speckied
seatrout, transported dead redfish and dead
speckled sea trout, labeling of redfish or
speckled sea trout package, packaging re-
quirements for importation of dead redfish
and dead speckled sea trout and inspection.
These sections are being repealed because
thay restate statutory language or have been
determined by the depariment to place an
unnecessary burden on the aquaculture in-
dusiry.

Edwin J. Price, director for consumer pro-
grams, has determined thal for the first five-
year period the re~_als are in effect there will
be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the repeals.

Mr. Price also has determined that for each
year of the first five years the repeals are in
effect the public benefit anticipated as a resuft
of enforcing the repeals will be reduced state
regulation. There will be no effect on small or
large businesses. There is no anticipated
economic cost to persons who are required to
comply with the repeals as proposed.

Comments on the proposal may be submitted
to Edwin J. Price, Director for Consumer Pro-
grams, Texas Department of Agriculture, P.O.
Box 12847, Austin, Texas 78711. Comments
must be received no later than 30 days from
the date of publication of the proposal in the
Texas Register.

The repeals are proposed under the Texas
Agricutwre Code, §134.005, which provides

the Texas Department of Agriculture with the
authority to enforce the provisions of the
Texas Agricutture Code, Chapter 134, con-
camning the regulations of the Aquaculiure
industry in the state of Texas.

The code affected by this proposal is the
Texas Agriculture Code, Chapter 134.

§27.2. Aquaculture License Required.
§27.3. Fish Farm Vehicle License Required.
§27.6. Records.

§27.21. Bill of Lading Required.

§27.23. Invoices for Shipments of Dead
Redfish or Dead Speckled Sea Trout.

§27.24. Transported Dead Redfish and
Dead Speckled Sea Trout.

§27.25. Labeling of Redfish or Speckled Sea
Trout Package.

$27.50. Packaging Requirements for Impor-
tation of Dead Redfish and Dead Speckled
Sea Trout.

$§27.102. Inspection.

This agency hereby cerdifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

. Issued in Austin, Texas, on September 18,

1985.
TRD-9511893 Dolores Aivarado Hibbs
Chiet Administrative Law
Judge
Texas Depantment of
Agriculture

Earliest possible date of adoption: October
23, 1995

For further information, please call: (512)
463-7583

¢ ¢ ¢

TITLE 16. ECONOMIC
REGULATION

Part II. Public Utility
Commission of Texas

Chapter 23. Substantive Rules

Records and Reports
e 16 TAC §23.11

The Public Utility Commission of Texas pro-
poses an amendment to §23.11, concerning
general reports. The amendment is required
to comply with the Public Utilty Regulatory
Act of 1935 (PURA '95), §1.407, which di-
recis the commission to require each utility
subject to regulalion under PURA '95 to pre-
pare and submit to the commission a compre-
hensive annual report detailing its use of
historically underutilized businesses.

The proposed change to §23.11 eliminates
from Subsection (j) any reference to histori-
cally underutilized businesses. The proposed
amendment also adds a Subsaction (k) enti-
tled "Annual Report on Historically Underuti-
lized Businesses”. This provision requires all
utilities that are subject to regulation under
PURA '95 to prepare and submit to the com-
mission a comprehensive annual report de-
tailing its use of historically underutilized
businesses.

Acting General Counsel Martin Wilson has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of the enforcing or administering the
section.

Mr. Wilson also has determined that for each

year of the first five years the seclion is in

effect the public benefit and the banefit to .
small businesses articipated as a result of

administering the rule is the availability of

information pertaining to the use of histori-

cally underutilized businesses in contracling.

There is no additional economic cost to com-

ply with this subsection that is not required by

PURA '95, §1.407.

Mr. Wilson has further determined that for the
first five years the proposed amendment is in
effect these will be no impact on the opportu-
nities for employment in the geographic areas
of Texas affected by implementing the re-
quirements of the rules.

. PROPOSED RULES
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Comments on the proposed rule (13 copies)
may be submitted to Paula Mueller, Secretary
of the Commission, 7800 Shoal Creek Boule-
vard, Austin, Texas 78757, within 20 days

after publication. All comments should refer to

Project Number 14437.

The commission staff will conduct a public
hearing on this rulemaking under Govern-
ment Codo, §2002.029 at the Commission’s
offices on November 10, 1995, at 10.00 a.m.

The amendment is proposed under PURA
'95, §1.101, which provides the Public_ Utility
Commission of Texas with the authority to
make ard enforce rules reasonably required
in the exercise of its powers and jurisdiction,
and PURA '95, §1.407, which directs the
commission to require each ulility subject to
regulation under PURA '95 to prepare and
submit o the commission a comprehensive
annual report detailing its use of historically
undenutilized businesses.

The following statute is affected by this rule:
the Public Utdlity Regulatory Act of 1995,
§1.101 and §1.407.

§23.11. General Reports.
(a)-(i) (No change.)
() Equal opportunity reports.

(1) The term "Minority group
members"” [Definitions. The following
words and terms), when used within this
subsection, shall have the following mean-
ing. [meanings, unless the context clearly
indicates otherwise]

(A)I(i)] African-Americans;
(B)((ii)) American-Indians;
(O)l(iii)) Asian-Americans;

(D)(v)] Hispanic-Americans
and other Americans of Hispanic origin;
and

(E)[(vi)] women,

[(A) Minority group mem-
bers-include:

[(B) "Historically underuti-
lized business” a business entity at least
51% of which is owned by minority group
members, or in the case of corporation, at
least 51% of the share of which are owned,
managed, and controlled by minority group
members.]

(2) Each utility that files any
forms with local, state or federal govern-
mental agencies relating to equal employ-
ment opportunities for minority group
members, [and/or relating to contracting op-
portunities for historically underutilized
business] (e.g.. EEOC Form EEO-1, FCC

Form 395, RUS [GSA Form SF 295, REA]
Form 268, etc.) shall file copies of those
same completed forms with the commis-
sion, and submit copies of any other forms
required to be filed which contain the same
or similar information such as that address-
ing[:]

[(A) the number and value of
contracts awarded to historically underuti-
lized businesses and goals relating thereto,
if ‘any, and

[(B) 1 personnel data identi-
fying numbers and occupations of minority
group members employed by the utility, and
employment goals relating thereto, if any.

(3)-(4) (No change))

(k) Annual report on historically
underutilized businesses,

(1) In this subsection, "histori-
cally underutilized business” has the
sapie meaning as in §481.101, Texas Gov-
ernment Code, as it may be amegded.

L 3
(2) Except as otherwise pro-
vided in paragraph 1 of this subsection,
"historically underutilized business"
means;

(A) a corporation formed
for the purpose of making a profit in
which at least 51% of all classes of the
shares of stock or other equitable securi-
ties is owned by one or more persons who
are socially disadvantaged because of
their identification as members of certain
groups , including black Americans, His-
panic Americans, women, Asian Pacific
Americans, and American Indians, who
have suffered the effects of discrimina-
tory practices or similar insidious cir-
cumstances over which they have no
control;

(B) a sole proprietorship
formed for the purpose of making a
profit that is 100% owned, operated and
controlled by a person described by
Subparagraph (A) of this paragraph;

(C) a partnership formed
for the purpese of making a profit in

which 51% of the assets and interest in -

the partnership is owned by one or more
persons described by Subparagraph (A)
of this paragraph., Those persons must
have proportionate interest in the con-
trol, operation, and management of the
partnership’s affairs;

(D) a joint venture in
which each entity in the joint venture is a
historically underutilized business under
this paragraph;

(E) a supplier contract be-
tween a historically underutilized busi-
ness under this paragraph and a prime
contractor under which the historically
underutilized business is directly involved
in the manufacture or distribution of the
supplies or materials or otherwise ware-
houses and ships the supplies.

(3) On or before December 1
of each year, every utility subject to regu-
lation under the Public Utility Regulatory
Act of 1995 shall prepare and submit to
the commission a comprehensive annual
report detailing its use of historically un-
derutilized businesses. The requirements
of this paragraph shall be met by making
the annual filing on a commission pre-
scribed form. Additionally, every utility
subject to regulation under the Public
Utility Regulatory Act of 1995 shall also
file any other documents it publishes or
maintains regarding its use of historically
underutilized businesses,

(4) This subsection may not be
used to discriminate against any citizen
on the basis of sex, race, color, creed, or
national origin.

(5) This subsection does not
create a new cause of action, either pub-
lic or private.

(DI(k)] Special and additional re-
ports. Each utility, including municipally
owned utilities, shall report on forms pre-
scribed by the commission special and addi-
tional information as requested which
relates to the operation of the business of
the utility.

(m)[()] Service quality reports.
Service quality reports shall be submitted
quarterly cn a form prescribed by the com-
mission.

(n){(m)] Research and development
reports. Research and development reports
shall be submitted annually on a form pre-
scribed by the commission.

(0)[(n)] Report amendments. .Cor-
rections of reports resulting from new infor-
mation or errors shall be filed on a form
prescribed by the commission.

(p)l(0)] Annual earnings report.
Each utility shall report its annual earnings
on forms prescribed by the commission as
set out in §23.12 of this title, (relating to
Financial Records and Reports).

(@I(p)] Penalty for refusal to file
on time. In addition to penalties prescribed
by law, the commission may disallow for
rate making purposes the costs related to the
activities for which information was re-
quested and not timely filed.

This agency hersby certifies that the proposal
has been reviewed by legal counsel and
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found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on September 12,
1995.

TRD-9511679 Paula Musller

Secretary of the
Commission

Public Utility Commission

of Texas

Earliest possible date of adoption: October
23, 1995

For further information, please call: (512)
458-0100

¢ ¢ L 2
° 16 TAC §23.12

The bublic Utility Commission of Texas pro-
poses an amendment to §23.12, relating to
Financial Records and Reporls. The purpose
of the amendment is to comply generally with
the Public Utility Regulatory Act of 1995
(PURA '95, §3.053). This amendment ex-
empts incumbent local exchange companies
electing under Subtitle H, Title Il of PURA
'95, certificale of operating authority compa-
nies and service provider cerificate of operat-
ing authority companies from sale, transfer
and merger reporting requirements. In addi-
tion, the amendment also requires the com-
mission to complete an investigation under
PURA 'g5, §1.251 for other dominant carviers,
and enter a final order within 180 days after
the date of notification by the utility. If an
order is not entered, the ulility's action is
considered consistent with the public interest.
Finally, although not required by changes to
PURA '85, for administrative convenience the
commission also proposes to standardize the
timing requirements for all ownership transac-
tion reports.

Joyce Gonzalez, Assistant General Counsel,
has determined that for the first five-year
period the amendment is in effect, the com-
mission will save an indeterminable amount
of resources by not performing PURA 1995
§1.251 investigations that would otherwise be
required. There will be no other fiscal implica-
tions for the state or local government as a
resut of enforcing or administering the
amendment.

Ms. Gonzalez has also determined that for
each year of the first five years the amend-
ment is in effect the public benefit anticipated
as a result of enforcing the amendment in-
cludes removing regulatory uncertainties for
some telecommunications utilities. There will
be no effect on small businesses. There will
be no economic cost of complying with the
amendment as preposed.

Ms. Gonzalez has also determined that for
each of the first five years the proposed
amendment is in effect there will be no impact
on employment in the geographical areas af-
fected by implementing the requirements of
the amendment.

Written comments (13 copies) on the pro-
posal may be submitted to Paula Mueller,
Secretary of the Commission, 7800 Shoal
Creek Boulevard, Austin, Texas 78757 within
30 days after publication. Specific comments
should refer 10 Projeci Number 14558. The

public hearing required by Government Code,
§2001.029(b) will be held at 10:00 a.m. on
October 5, 1995 by a member of the commis-
sion's staff at the commission’s offices in
Austin, Texas. The commission invites spe-
cific comments regarding the costs associ-
ated with, and benefits that will be gained by,
implementation of the amendment. The com-
mission will consider the costs and benefits in
deciding whether to adopt the amendment.

‘The amendment is proposed under PURA
'95, §1.101, which provides the commission
with the authorily to make and enforce the
rules reasonably required in the exercise of
its powers and jurisdiction; and §3.053, which
exempts Certain companies from the §1.251
cale, transfer and merger reporting require-
ments, requires the commission to complete
an investigation under §1.251 of non-exempt
telecommunications utilities, within 180 days.

The following statute is affected by this rule:
the Public Ultility Regulatory Act of 1995,
§1.251 and §3.053.

§23.12. Financial Records and Reports.
(a)-(b) (No change.)

(c) Reports on sale of property and
mergers.

(1) Except for a local exchange
company exempted in paragraph (5) of
this subsection, an electric utility or dom-
inant carrier [a public utility] shall not
sell, acquire, lease or rent any plant as an
operating unit or system in the State of
Texas for a total consideration in excess of
$100, 000 unless the public utility reports
such transaction to the commission while
pending or within 30 days of the transac-
tion.

(2) Except for a local exchange
company exempted in paragraph (5) of
this subsection, [a public utility] an elec-
tric utility or dominant carrier shall not
merge or consolidate with another public
utility operating in the State of Texas unless
the public utility reports such transaction to
the commission while pending or within 30
days of the transaction.

(3) Electric utilities and domi-
nant carriers [a public utility] shall not
purchase voting stock in another public util-
ity doing business in the State of Texas,
unless the utility reports such purchase to
the commission while pending or within
30 days of the transaction.

4) Electric utilities and domi-
nant carriers [a public utility] shall not
loan money, stocks, bonds, notes or other
evidences of indebtedness to any corpora-
tion or person owning or holding directly or
indirectly any stock of the public utility
unless the public utility reports such trans-
action to the commission while pending or
within 30 days of the transaction [within a
reasonable time]. A properly filed tariff
change with respect to energy conservation
loans available to customers, who may or

may not be shareholders as described [de-
fined] in this paragraph, will be considered
adequate reporting to the commission.

(5) Incumbent local exchange
companies electing under Subtitle H, Ti-
tle II of the Public Utility Regulatory
Act of 1995, COAs, and SPCOAs are
exempt from the requirements of para-
graphs (1) and (2) of this subsection.

(6) For dominant carriers, in-
vestigations by the commission, with or
without public hearing, of the transac-

" tions described in paragraphs (1) and (2)

of this subsection must be completed
within 180 days after the date of notifica-
tion by the carrier. If an order is not
entered within that time, the utility’s ac-
tion is considered consistent with the
public interest.

(d) Reports on sale of 50% or more
of stock. All transactions involving the sale
of 50% or more of the stock of an electric
utility or dominant carrier except a local
exchange company exempted in para-
graph (1) of this subsection [a public util-
ity] shall be reported to the commission
while pending or within 30 days of the
transaction [If, after review, the commis-
sion finds that such transactions are not in
the public irterest, the commission shall
take the effect of the transaction into con-
sideration in the next rate making proceed-
ing and disallow any portion of the
transaction found to be un reasonable].

(1) Incumbent local exchange
companies electing under subtitle H, Title
I of the Public Utility Regulatory Act of
1995, COAs, and SPOCAs are exempt
from the requirements of this subsection.

(2) For dominant carriers, in-
vestigations by the commission, with or
without public hearing, of the transac-
tions described in this subsection must be
completed within 180 days after the date
of notification by a the carrier. If an
order is not entered within that time, the
utility’s action is considered consistent
with the public interest.

(e) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on September 12,
1995.

TRD-8511680 Paula Mueller

Secretary of the
Commission

Public Utility Commission

of Texas

Earliest possible date of adoption: October
23, 1995

For further information, please call: (512)
458-0100 .
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TITLE 22. EXAMINING
BOARDS

Part XII. Board of
Vocational Nurse
Examiners

Chapter 231. Administration

General Provisions
e 22 TAC §231.1

The Board of Vocational Nurse Examiners
proposes an amendment to §231.1, relative
to definitions. The rule is amended t60 add
definitions for the term "cument license” and
"delinquent license”.

Marjorie A. Bronk, executive director, has de-
termined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or focal govemment as
a result of enforcing or administering the sac-
tion.

Mrs. Bronk also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be a clear under-
standing of what these terms mean. There
will be no effect on smalfl businesses. There
is no anticipated economic cost to persons
who are required to comply with the section
as proposed.

Comments on the proposal may be submitted
to Marjorie A. Bronk, R.N., MS.H. P, Execu-
tive Director, Board of Vocational Nurse Ex-
aminers, 9101 Burnet Road, Suite 105,
Austin, Texas 78758, (512) 835-2071.

The amendment is proposed under Texas
Civil Statutes, Article 4528c, §5(h) , which
provide the Board of Vocational Nurse Exam-
iners with the authority to make such rules
and regulations as may be necessary to camy
in effect the purposes of tha law.

No other statute, article or code will be af-
fected by this amendment.

§231.1. Definitions. The following words
and terms, when used throughout this man-
ual, shall have the following meanings, un-
less the context clearly indicates otherwise.

Current License-A license that re-
flects a date which has not expired.

Delinquent Licensee-An individ-
ual holding a license to practice voca-
tional nursing, whose license had expired
for nonpayment of renewal fees, and
whose license has not been suspended or
revoked by disciplinary action,

This agency hereby certifies that the proposal
bas been raviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 15,
1995,

TRD-9511859 . Marjorie A. Bronk, R.N.
Executive Diractor
Board of Vocational Nurse

Examiners

Earliest possible date of adoption: October
23, 1995 .

For further inlo;rmlion, please call: (512)
835-2071

¢ ¢
Chapter 233. Education

Vocational Nursing Education
Standards

e 22 TAC §233.65 .

The Board of Vocational Nurse Examiners
proposas an amendment to §233. 65, relative
to admission criteria. The rule is amended to
comply with changes in the Vocational Nurse
Act.

Marjorie A. Brork, executive director, has de-
termined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mrs. Bronk also has dotermined that for each
yoar of the first five years the section is in
effect there will be no public beneft antici-
pated as a result of enforcing the section.
There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
section as proposed.

Comments on the proposal may be submitted
to Marjorie A. Bronk, R.N., M.S.H. P., Execu-
tive Director, Board of Vocational Nurse Ex-
aminers, 9101 Bumet Road, Suite 105,
Austin, Texas 78758, (512) 835-2071.

The amendment is proposed under Texas
Civil Statutes, Article 4528¢, §5(h) , which
provide the Board of Vocational Nurse Exam-
iners with the authority to make such rules
and regulations as may be necessary to camy
in effect the puposes, of the law.

No other statute, ariicle or code will be af-
focted by this amendment.

0/\

§233.65. Admission Criteria. Admission
requirements shall be stated in the student
policies. Schools shall set reasonable edu-
cational requirements for admission, [Ap-
plicants shall furnish evidence of

completion of a minimum of 10th grade

education requirements via transcript or
General Education Development equiva-
lency test] Applicents shall present evi-
dence of being in good physical and mental
health. All students shall be pretested. Tests
shall measure reading comprehension and
mathematical ability.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within tha agency's authority to
adopt. -

Issued in Austin, Texas, on September 15,
1995.

TRD-8511860 Marjorie A. Bronk, R.N.
Executive Director
Board of Vocational Nurse

Examiners

Earliest possibie date of adoption: October
23, 1995

For further information, please call: (512)
835-2071

¢ @
Chapter 235. Licensing

Issuance of Licenses
e 22 TAC §235.48

The Board of Vocational Nurse Examiners
proposas an amendment to §235. 48, relative
to reactivation of a license. The rule is
amended to comply with changes in the Vo-
cational Nurse Act and to make rules consis-
tent.

’
Marjorie A. Bronk, executive director, has de-
termined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local govemment as
a result of enforcing or administering the sec-
tion.

Mrs. Bronk also has determined that for each
year of the first five years the section is in
effect the public banefit anticipated as a result
of enforcing the section will be nurses who
are cument in education and procedures for
nursing. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the section as propesed.

Comments on the proposal may be submitted
to Marjorie A. Bronk, R.N., M.S.H. P., Execu-
tive Director, Board of Vocational Nurse Ex-
aminers, 9101 Bumet Road, Suite 105,
Auslin, Texas 78758, (512) 835-2071.

The amendment is proposed under Texas
Civil Statutes, Article 4528¢, §5(h) , which
provide the Board of Vocational Nurse Exam-
iners with the authority to make such rules
and regulations as may be necessary to camy
in effect the pumposes of the law.

No other statute, article or code will be af-
fected by this amendment.

’I\

§235.48. Reactivation of a License.
(a) (No change.)

(b) A vocational nurse who has
been on inactive status or whose license has
been delinquent for one full renewal period,
but less [not more] than five [four] years
shall meet the following criteria for licen-
sure;

(1) (No change.) '

(2) submit verification of em-
ployment as a licensed vocational nurse in
another state or employment as a registered
nurse in this state or another state within the
past five [four] years immediately prior to
renewal [application];

(3)-(4) (No change.)
() (No change.)

(d) An individual whose license in
an inactive or delinquent status for five
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years or longer will not be issued a re-
newed license. The licensee shall be re-
quired to repeat the vocational nursing
program, and shall take and pass the
national licensure examination, unless
subsection (b)(2) of this section is met.
[Effective September 1, 1995, a vocational
nurse who has been on inactive status or
whose license has been delinquent for more
than four years, but less than five years
shall not be renewed unless the individual
takes and passes the national licensure ex-
amination or subsection (a)(2) of this sec-
tion has been met.]

[(e) A license that has been inactive
or delinquent for four years or longer shall
not be renewed unless subsection (b)(2) of
this section is met.

[(f) An individual whose license
has been inactive or delinquent for more
than five years will be required to repeat the
vocational nursing program and shall take
and pass the national licensure examination
unless subsection (b)(2) of this section is
met.]

(e)l(g)] An individual whose li-
cense is in an inactive status or is delin-
quent for nonpayment of renewal fees,
continues to be a licensee of the board, and
is subject to all provisions of the Vocational
Nurse Act and Board rules governing li-
censed vocational nurses, until such time as
the license is suspended or revoked by the
Board, or the license is not renewable as set
out in subsection (d) [(e)] of this section.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 15,
1995.

TRD-9511861 Marjorie A. Bronk, R.N.

Executive Director
Board of Vocational Nurse
Examiners

Earliest possible date of adoption: October
23, 1995

For further information, please call: (512)
835-2071

¢ ¢ L 2
Chapter 239. Contested Case
Procedure

Definitions
e 22 TAC §239.1

The Board of Vocational Nurse Examiners
proposes an amendment to §239.1, relating
to definitions of language as used in the
Rules and Regulations. The rule is amended
to refiect changes in the Vocational Nurse Act
and for consistency with other saclions of the
rules and regulations.

Marjorie A. Bronk, executive director, has de-
termined that for the first five-year period the

seclion is in effect there will ba no fiscal
implications for state or local government as
aresult of enforcing or administering the sec-
tion.

Mrs. Bronk also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a resuft
of enforcing the saction will be that individuals
whose licenses have been revoked through
the disciplinary process will be unable 10 re-
tun to nursing without meeting specific re-
quirements as set out in other sections of the
rules and ragulations of the board. There will
be no effect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the section as pro-
posed.

Comments on the proposal may be submitted
to Marjorie A. Bronk, R.N., M.SH. P., Execu-
tive Director, Board of Vocational Nurse Ex-
aminers, 9101 Bumet Road, Suite 105,
Auslin, Texas 78758, (512) 835-2071.

The amendment is proposed under Texas
Civil Statutes, Article 4528¢, §5(h) , which
provide thoe Board of Vocational Nurse Exam-
iners with the authority to make such rules
and regulations as may be necessary to carry
in effect the purposes of the law.

No other statute, article or code will be af-
fected by this amendment.

§239.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.
Reinstatement-The individual with a
revoked or suspended license must demon-
strate or supply evidence to the board of
their rehabilitation er current fitness to hold
a license. Reinstatement petitions shall be
considered no sooner than five years fol-
fowing a revocation order, one year fol-
fowing a voluntary surrender revocation
order, or in the case of a suspension
order, upon conclusion of the specified

period of suspension. [one year after the

revocation order becomes final and enforce-
able or in the case of a suspension order,
upon conclusion of any specified period of
suspension.]

Revocation-The withdrawal or re-
peal of a license. Revocation is established
for a minimum period of five years. [one
year]

Voluntary Surrender-The unpre-
scribed relinquishment of a license,
which results in the revocation of a li-
cense without formal charges, notice, or a
hearing. The licensee must execute a
sworn statement to the Board that he or
she no longer desires to be licensed. Vol-
untary surrender revocation is estab-
lished for a minimum period of one year.

This agency hereby certifies that the proposal
has bsen reviewed by legal counsel and

found to be within the agency’s authority o
adopt.

Issued in Auslin, Texas, on September 15,
1995.

TRD-9511863 Marjorie A. Bronk, R.N.

Executive Director
Board of Vocational Nurse
Examiners

Earliest possible date of adoption: October
23, 1995

For further information, please call: (512)
835-2071

L4 ¢ L2
TITLE 25. HEALTH SER-
VICES

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 401. System
Administration

Subchapter E. Contracts Man-
agement

° 25 TAC §§401.371-401.393

(Editor's Note: The Texas Department of
Mental and Mental Retardation proposes for
permanent adoption the repealed sections it
adopts on an emergency basis in this issue.
The text of the repealed sections may be
examined in the offices of the Texas Depart-
ment of Mental and Mental Retardation or in
the Texas Register office, Room 245, James
Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Department of Mental Health and
Mental Retardation (TDMHMR) proposes the
repeal of §§409.371-401.393 of Chapter 401,
Subchapter E, concerning contracts manage-
ment. New'sections are contemporaneously
proposed for public comment in this issue of
the Texas Register.

The subchapter is proposed for repealed to
aliow for the proposal ot new sections which
enable the department to act expeditiously
and effectively in remedying contractual prob-
lems that may affect the life, health, wellare,
or safety of people receiving mental health
and menta! retardation services funded by
TOMHMR.

Don Green, chief financial officer, has deter-
mined that for the first five-year period the
repeals would be in effect there would be no
additional fiscal cost to state or local govern-
ment. There will be no significant local eco-
nomic impact. There will be no effect on small
businesses.

Steve Shon, MD, director, Managed Care,
has determined that the public benefit is up-
dating the rapeals to reflect current organiza-
tional structure and laws. There is no cost to
persons requied %o comply with the
subchapter as proposed.

The repeals are proposed under the Texas
Health and Safety Code, Title 7, §532.015,
which provides the Texas Board of Mental
Heatth and Mental Retardation with
rulemaking powers; under the provisions of
Texas Civil Statutes, Article 4413(502) §15,
which provides the Health and Human Ser-
vices Commission with authority over
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TDMHMR rules; and under the Texas Gov-
ernment Code, §2001.034, which authorizes
emergency rulemaking.

The proposal affects the Health and Safety
Code, §534.052.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 15,
1995.

TRD-9511875 Ann Utley

Chairman

Texas Department of
Mental Health and

Mental Retardation

Earliest possible date of adoption: October
23, 1995

For further information, please call: (512)
206-4516

¢ o L
* 25 TAC §§409.371-401.399

(Editor's Note: The Texas Department of
Mental Health and Mental Retardation pro-
poses for permanent adoption the new sec-
tions it adopts on an emergency basis in this
issue. The text of the new sections is in the
Emergency Rules section of this issue.)

The Texas Department of Mental Health and
Mental Retardation (TDMHMR) proposes
new §§409.371-401.399 of Chapter 401,
Subchapter E, concerning contracts manage-
ment. A modified version of the new
subchapter is adopted on an emergency ba-
sis in this issue of the Texas Register. The
existing Chapler 401, Subchapter E, also
concermning contracts management, is re-
pealed on an emergency basis and proposed
for public comment in this issue of the Texas
Register.

The purpose of the proposal is to update
contracting policies. The proposal reflects
changes in laws; recent authority-provider or-
ganizational changes; requirements for sub-
contracts between authorities and their
subcontractors; the requikement to comply
with the Uniform Grants and Contracts Man-
agement policy; a provision for the repayment
of start-up funding; a requirement that all
mental health authorities use a fund account-
ing system by September 1, 1996; and provi-
sions by which the department can, without
undue delay, terminate contracts of menial
health and mental retardation authorities un-
der certain conditions and in certain situations
which represent imminent danger to public
health, welfare, or safety, or in which the
department has reason to believe the con-
tractor has engaged in the misuse of state or
federal funds, fraud, or illegal acts.

Don Green, chief financial officer, has deter-
mined that for the first five years the new
sections are in effect, the extent of the fiscal
implications for state or local government or
small businesses as a result of administering
the sections as proposed cannot be satisfac-
torily projected, since additional costs are di-
rectly related to contractors’ and
subconiractors’ compliance with the new

subchapter. It is anticipated that there will be
some additional cost attached to compliance
by local authorities depending on the degree
to which they subcontract services. In addi-
tion, the requiement to use fund accounting
will have potential implications for the fiscal
management practices of authorities that do
not currently use this method of accounting.
There is no anticipated local economic im-
pact.

Steve Shon, MD, director, Managed Care,
has determined that the public benefit is up-
dating the rules to reflect curent organiza-
tional structure and laws. The new
subchapter will better enable ihe department
to remedy situations in which contract terms
and conditions are not being met. There is no
cost 1o persons required to comply with the
subchapter as proposed.

A public hearing will be held on October 16,
1995, at 1:30 p.m., in the TDMHMR Central
Office auditorium at 909 West 45th Street,
Austin. Persons requiring an interpreter for
the hearing impared should notify Laura
Thomas, Office of Policy Development, within
24 howrs prior to the hearing.

Written comments on the proposa! may be
submitted to Linda Logan, director, Policy De-
velopment, Texas Department of Mental
Health and Mental Retardation, P.O. Box
12668, Austin, Texas 78711-2668, within 30
days of publication.

The new sections are proposed under the
Texas Health and Safety Code, §532.015,
which provides the Texas Dapariment of
Mental Health and Mental Retardation with
broad rulemaking powers, and §534.052,
which gives the board rulemaking authority
for community-based mental health and men-
tal retardation services provided by commu-
nity centers and,other contract providers.

The proposal affects the Heafth and Safety
Code, §534.052.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to

adopt.

Issued in Austin, Texas, on September 15,
1995. .

TRD-9511876 Ann Utley

Chalrman

Texas Department of
Montal Health and

Mental Ratardation

Earliest possible date of adoption: October
23, 1995

For further information, please call: (512)

206-4516

¢ ¢ ¢

TITLE 28. INSURANCE

Part II. Texas Workers’
Compensation
Commission

Chapter 134. Guidelines for
Medical Services, Charges,
and Payments

Subchapter K. Treatment
Guidelines
e 28 TAC §134.1002

The Texas Workers’ Compensation Commis-
sion proposes new §134.1002, conceming
upper extremities treatment guidelines. At the
request of the Texas Register staff, this pro-
posed guideline has been filed with the Reg-
ister and will be published in its entirety in the
Texas Register in rule format. The proposed
text of the Upper Extremities Treatment
Giuideline is also available from the Publica-
tions Department of the Texas Workers'
Compensation Commission, 4000 South IH-
35, Southfield Building, Austin, Texas
78704-7491. The Medical Review Division of
the Texas Workers’ Compensation Commis-
sion prohibits use of this proposed Upper
Extremities Treatment Guideline in its current
proposed format. The commission dues not
condone, nor support application or imple-
mentation of this document in its entirety or
any portion thereof; as a clinical policy or in a
clinical decision-making capacity to deter-
mine reimbursement for medical services or
treaiment provided in the workers’ compensa-
tion arena.

The Upper Extremities Treatment Guideline
is proposed in order to clarify those services
that are reasonable and necessary for opera-
tive and nonoperative care of the upper ex-
tremities for the injured workers of Texas.

* The guideline is not to be used as a fixed

treatment protocol, but rather identifies a nor-
mal course of treatment, and reflects typical
coursas of intervention. It is anticipated that
there will be injured workers who will require
less or more treatment than average. It is
acknowledged that in atypical cases, treat-
ment falling outside this guideline will occa-
sionally be necessary. However, those cases
that exceed the guideline level of treaiment
will be subject to more carefu!l scrutiny and
review and will require documentation of the
special circumstances that justify the treat-
ment. This guideline should not be seen as
prescribing the type and frequency or length
of intervention. Treatment must be based on
patient need and professional judgement. The
proposed rule is designed to function as a
guideline and should not be used as the sole
reason for denial of treatmenis and services.
It is anticipated that this guideline will be
subject to review and possible revision on a
regular basis.

The guideline has been designed to achieve
the following goals:

(1) to assist all parties with regard {0 the
appropriate treatment and management of
upper extremity injuries;
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(2) to establish elements against which as-
pects of care can be compared;

(3) to establish a guideline to exemplify clin-
ically acceptable courses of treatment for
specific disorders;

(4) to establish documentation standards
which support the appropriateness of the
level of service; and

(5) to provide a mechanism of prospective,
concurrent, and retrospective review for effi-
cient and effective health care utilization.

The clinical and diagnostic treatment guide-
lines contained in this new rule have been
developed in conjunction with health care
providers and other parties in the workers’
compensation system. The develiopment pro-
cess involved a national search of state agen-
cies administering workers’ compensation
programs, which revealed that only a few
states had developed treatment guidefines.
Research revealed a matrix approach to be
the most understandable format for the guide-
line. A suivey of the successful guidelines
developed in the private sector identified that
involvement from provider work groups
achieved the best outcome regarding clinical
policy development. The agency recognizes
that the evaluation of the proposed guideline
should be broad and include comments from
employees, employers, health care providers
and insurance cariers.

The guideline is proposed in order to promote
quality health care, injury specific treatment
and appropriateness of care, by facilitating
communication between all parties in order to
achieve rapid recovery from the effects of an
injury. This communication will also promote
a timely return to modified or fuli duty work
that takes into account the job demands and
the functional capabilities of the injured
worker.

Janet Thamnaess, Chief of Budget, has deter-
mined that for the first five-year period the
seclicn is in effect there will be no fiscal
implicatiors as a result of enforcing or admin-
istering the section.

For the first five years the section is in effect,
local government as a regulating entity is
expected to have no additional or reduced
costs and no loss or increase in revenuse.
Local government as a covered entity will be
impacted in the same manner as described
later in this preamble for persons required to
comply with the seclion as proposed. State
government may realize a savings in costs or
resources, as the number of disputes regard-
ing upper extremities freatments and
preauthorization requests should be reduced
because the guideline clarifies what is a nor-
mal course of treatment and refiects typical
courses of intervention. In addition, disputes
as to upper extremities treatments and
preauthorization requests should be resolved
more quickly by the Medical Review Division
for the same reason. There should be no loss
or increase in revenue for state government.

Ms. Chamness also has determined that for
each year of the first five years the rule as
proposed is in effect the public benefit antici-
pated as a result of enforcing the rule will be
the promotion of quality health care and injury
specific treatment for injured workers by iden-

tifying clinically acceptable courses of care for
specific upper extremities injuries. Another
benefit will be that the rule will provide a
mechanism to monitor the necessity of treat-
ment administered and eslablish treatment
parameters, thus providing greater efficiency
in the provision of upper extremities treatment
to the injured worker. The number of disputes
regarding upper exiremities treatments and
preauthorization requests should be reduced
because the guidaline clarifies what is a nor-
mal course of treatment and reflects typical
courses of intervention. In addition, disputes
should resull in a reduction of costs to the
workers’ compensation system and in more
timely and appropriate treatment of an injured
worker.

Persons required to comply with the rule as
proposed should experience a reduction in
costs bacause the number of disputes re-
grading upper extremities trealments and
preauthorization requests should be reduced
by clarification of what is a normal course of
freatment and typical courses of intervention.
In addition, there may be a cost savings from
quicker resolution of preauthorization and
treatment disputes by the Medical Review
Division. There will be no difference in cost of
compliance for small businesses compared to
larger businesses.

Comments on the proposal must be received
by 4:00 p.m. on October 20, 1995 and should
be submitted to Elaine Crease, Office of the
General Counssl, Mail Stop #4D, Texas
Workers’ Compensalion Commission, South-
field Building, 4000 South IH-35, Austin,
Texas 78704-7491. A public hearing is
scheduled for October 11, 1995 at 2:00 p.m.,
and will be held in the Tippy Foster Room
(Room 910) at the central office of the Com-
mission.

The new saction is proposed under the Texas
Labor Code, §402.081, which authorizes the
commission to adopt rules necessary to ad-
minister the Act, the Texas Labor Code,
§413.011, which authorizes the commission
to establish by rule medical policies and
guidelines relating to necessary treatments
for injuries, and §413.013, which authorizes
the commission to establish by rule a pro-
gram for prospective, concurrent, and retro-
spactive review and resolution of a dispute
regarding health care freatments and ser-
vices; and to establish by rule a program for
the systematic monitoring of the necessity of
treatments administered and fees charged
and paid for medical treatments or services,
including the authorization of prospective,
concurrent, or retrospective review under the
medical policies of the commission to ensure
that the medical policies or guidelines are not
excesded.

The new saction affects the Texas Labor
Code, §§402.081, 413.011, and 413. 013,

§134.1002. Upper Extremities Treatment
Guideline.

(a) Table of Contents. The follow-
ing headings and their corresponding subdi-
visions comprise a table of contents for this
section:

(1) Introduction-subsection (b);

(A) Purpose-subsection
(b)(1):

(B) Goals-subsection (b)(2);

(C) Development Pro-
cess-subsection (b)(3);

(D) Philosophy of Care-sub-
section (b)(4) ;

(2) Role of the Primary Gate-
keeper-subsection (c):

(A) Statutory  Require-
ments-subsection (c)(1);

(B) Primary Gatekeeper Re-
sponsibilities-subsection (c)(2);

(C) Referrals-subsection
©(3) ;

(D) Diagnostics-subsection

()4

(E) Expectations and Com-
pliance-subsection (c)(5);

(3) Application Instructions for
Involved Parties/Concepts and Governing
Principles-subsection (d);

4 Ground Rules-subsection

(e):

(A) Introduction-subsection
) .

(B) Ground Rules-subsec-
tion (e)(2);

(C) General Documentation
Requirements-subsection (e)(3);

(D) Documentation Require-
ments for Unrelated or Intercurrent Ill-
ness-subsection (e)(4);

(5) Nonoperative Treatment Ta-
bles-subsection (f):

(A) Introduction to Treat-
ment Tables-subsection (f)(1);

(B) Definition of Levels of
Care-subsection (f)(2); .

(©) The
Wrist-subsection (f)(3);

Hand and
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(D) The Elbow-subsection

HICH

(B) The Shoulder-subsec-
tion (£)(5);

(F) Upper Extremity-subsec-
tion (f)(6):

(6) Surgical Indicators-subsec-
tion (g):

(A) Hand and Wrist-subsec-
tion (g)1);

(B) Elbow-subsection (g)(2):

(@)} Shoulder-subsection
®A)

(D) Upper Extremities-sub-
section (g)(4);

(7) Glossary-subsection (h); and
(8) Bibliography-subsection (i);
(b) Introduction.

(1) Purpose. The purpose of
this guideline is to clarify those services
that are reasonable and medically necessary
for treatment of upper extremity injuries for
the injured workers of Texas. This guideline
identifies a normal course of treatment. It is
anticipated that there will be injured work-
ers who will require less treatment than the
average and other injured workers who will
require more treatment. This is a guideline
and shall not be used as the sole reason for
requirement or denial of treatments and ser-
vices.

(2) Goals. The following out-
lines the primary goals of this guideline:

(A) to assist all parties with
regard to the appropriate treatment and
management of upper extremity injuries;

(B) to establish elements
against which aspects of care can be com-
pared;

(C) to establish a guideline
to exemplify clinically acceptable courses
of treatment for specific disorders;

(D) to establish documenta-
tion standards which support the appropri-
ateness of the level of service; and

(E) to provide a mechanism
of prospective, concurrent, and retrospec-
tive review for efficient and effective health
care utilization,

(3) Development Process. The
Texas Workers' Compensation Commission
(TWCC), in conjunction with health care
providers and other parties in the system,
have developed clinical and diagnostic
treatment guidelines. Three major compo-
nents in the guideline development process
are as follows:

(A) Design and Methodol-
ogy. A search of all 50 workers' compensa-
tion state agencies revealed that only a few
had developed treatment guidelines. The
format and design of these guidelines were
mainly in narrative presentation. The focus
of this treatment guideline is toward a ma-
trix approach versus straight text.

(B) Provider Work Group.
Research into successful guidelines devel-
oped in the private sector identified that
involvement from provider work groups
achieves the best outcome regarding clinical
policy development.

'

(C) Public Evaluation. The
evaluation of the developed guideline
should be broed and include comments
from employees, employers, health care
providers and insurance carriers.

(4) Philosophy of Care. The
health care of the injured worker is a coor-
dinated team effort. All parties including
employees, employers, heaith care provid-
ers, insurance carriers and the Texas Work-
ers' Compensation Commission should
promote quality health care, injury specific
treatment and appropriateness of care. Com-
munication between all parties must remain
open in order o achieve rapid recovery
from the effects of the injury. This commu-
nication should promote a timely return to
modified or full duty work that takes into
account the job demands and the functional
capabilities of the injured worker,

(c) Role of Primary Gatekeeper.

(1) Statutory Requirements. The
following sections of the Texas Labor Code
and specific Commission rules address key
areas pertaining to those services that are
reasonable and necessary for treatment of
the upper extremity.

(A)  Section 408.021(a). An
employee who sustains a compeasable in-
jury is entitled to all health care reasonably
required by the nature of the injury as and
when needed. The employee is specifically
entitled to health care that:

(i) cures or relieves the
effects naturally resulting from the compen-
sable injury;

(i) promotes recovery; or

(iii) enhances the ability
of the employee to return to or retain em-
ployment.

(B) Section 408.021(b).
Medical benefits are payable from the date
of the compensable injury.

(C) Section 408.021(c). Bx-
cept in an emergency, all health care must
be approved or recommended by the em-
ployee’s treating doctor.

(D) Section 408.025(b). The
commission by rule shall adopt reasonable
requirements for reports and records to be
made availabie to other health care provid-
ers to prevent unnecessary duplication of
tests and examinations.

(B) Section 408.025(c). The
treating doctor shall be responsible for
maintaining efficient utilization of health
care.

(2) Primary Gatekeeper Re-
sponsibilities,

(A) The role of the treating
doctor is an important role which requires
the treating doctor to monitor all health care
services being provided for the injured
worker. These responsibilities of the treat-
ing doctor are vital aspects of the goal to
ensure that the injured worker receives
quality health care. This monitoring extends
to ensure:

(i) the identification of
the extent and severity of the injury ini-
tially;

(ii) the appropriateness of
all services;

(iii) the relatedness of all
services to the workers’ compensation in-
jury,

(iv) separation and refer-
ral of nonrelated health care services for
meanagement by other health plans;

(v)  whether the treatment
is duplicative, necessary and/or effective;

(vi) the appropriate cost
of the services;

(vii) the quality of the
treatment;, and

(viii) enhancement and
promotion of effective communication
among all involved parties.

(B) Refer to Commission
§126.9 of this title (relating to Choice of
Treating Doctor and Liability for Payment)
and §133.3 of this title (relating to Respon-
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sibilities of Treating Doctor) for responsi-
bilities of the treating doctor.

(3) Referrals. The treating doc-
tor is responsible for recommending timely
and appropriate referrals. The treating doc-
tor must clearly delineate the clinical ratio-
nale for all referrals. The documentation
contained in the TWCC 64 should clearly
outline whether the purpose of the referral
is to corroborate the diagnosis and/or pro-
posed course of treatment or to initiate on-
going treatment. It is appropriate for the
treating doctor to document and explain the
referral in the TWCC 61 or 64. Once a
consultation or referral has occurred, the
consulting or referral doctor should submit
a summary report or initiate a case manage-
ment phone call back to the treating doctor.
This communication by the consulting or
referral doctor is necessary to enable the
treating doctor to meet his responsibility to
submit a TWCC 64 every 60 days.

(4) Diagnostics. Diagnostic
work should be performed in accordance
with the recommended testing and
timeframes contained in this guideline. If
the need arises to deviate from the guide-
line, then a clinical rationale must be pro-
vided which adequately substantiates the
need for this deviation. The need to repeat
previously completed diagnostic procedures
due to the quality of the study may trigger a
review. All health care providers involved
in the treatment of an injured worker must
share copies of all diagnostic studies, films,
and reports in order to aveid unnecessary
duplication of procedures. Section 133.2 of
this title (relating to Sharing Medical Re-
ports and Test Results) addresses the need
to share medical records, including diagnos-
tic studies, to avoid duplication. Section
133.106 of this title (relating to, Fair and
Reasonable Fees for Required Reports and
Records) addresses reimbursement for cop-
ies of records.

(5) Expectation and Compli-
ance.

(A) All health care providers
must encourage injured workers to be active
participants in their health care treatment
regimens and must communicate to the in-
jured worker realistic expectations regard-
ing the potential outcome of this treatment
as it relates to his/her physical functioning
and/or ability to return to work. Therefore,
it is important to document the injured
worker’s compliance with his/her treatment
regimen when reporting the progress of
his/her recovery.

(B) Health care providers
must explain to the injured worker in clear
terms the extent and severity of the injury
and the treatment needed. Health care pro-
viders must define the symptomatology that

is directly and/or indirectly related to the
injury and specify treatment not covered
under workers’ compensation.

(d) Application Instructions for In-
volved Parties-Concepts and Governing
Principles.

(1) Health Care Provider. This
guideline is to be used as a tool by the
heaith care provider to establish the re-
quired elements for all providers to initiate
and continue treatment. If, for example, a
provider's treatment deviates from the
guideline, this would require documentation
of a clearly delineated rationale for the need
for this treatment.

(A) This guideline identifies
typical treatment based on normal tissue
healing responses for the average injured
worker,

(B) It is expected that a sub-
set of injured workers will be found to be
outside the parameters of these guidelines.

(C) This guideline should be
used as a tool which identifies the recom-
mended treatment parameters for treatment
of injured workers within the worke;s’ com-
pensation system.

(D) This guideline identifies
the need to provide documentation which
clearly explains the reason for the treat-
ment, the relatedness to the workers’ com-
pensation injury and alternative treatment,

(E) The health care provider
should educate the injured worker about
health care treatment appropriate to the
workers' compensation injury.

(F) This guideline recom-
mends early return to work based upon the
injured worker’s functional capacity which
includes ability, clinical status, and either
full or modified job requirements.

(2) Insurapce Carriers. The in-
surance carrier should use this guideline to
compare treatment prospectively, concur-
rently and retrospectively with the predeter-
mined elements contained in the guides.

(A) This document and its
parameters serve only as a guideline and are
not to be used as the sole reason for denial
or requirement of treatments and services.

(B) This guideline provides a
tool by which to monitor the injured work-
er's recovery process.

(C) This guideline serves as
a tool to assist the insurance carriers in the
medical audit process.

(D) This guideline is not to
be used to direct care toward a specific
health care discipline or to a specific type of
treatment, It is the responsibility of the in-
surance carrier to provide their specific doc-
umentation and rationale if treatment is de-
nied. This rationale may include elements
of the guideline. Additional information re-
garding the rationale for denial of treatment
may also be derived from the injured work-
er's medical records and from the prefes-
sional opinion of a peer review, if utilized.

(E) It is expected that a sub-
set of injured workers will be found to be
outside the parameters of this guideline.

(3) Medical Review (Division,
The Medical Review Division will use the
guideline as a tool for the basis of their
administrative review of prospective, con-
current and retrospective treatment. It will
also be used as a tool in conducting on-site
audits for both health care providers and
insurance carriers.

(4) Consulting or Peer Review
Health Care Provider. This guideline should
be used as a reference when advising the
Medical Review Division and when the
need for an unbiased medical opinion is
indicated. The peer reviewer should use
his/her clinical expertise in conjunction with
the clinical intent of the guideliqe to address
issues.

(5) Injured Worker. It is essen-
tial that the injured worker understands
his/her role in complying with recom-
mended treatment. The recovery and return
to work process requires active cooperation
of the injured worker.

(6) Employer. It is the responsi-
bility of the employer to report the compen-
sable injury in a timely fashion to ensure
that there is no delay in the treatment of the
compensable injury. It is also the responsi-
bility of the employer to work with the
insurance carrier and health care providers
to ensure that the injured worker is afforded
the opportunity to return to work in either a
modified or full employment capacity as
rapidly as possible within the medical limi-
tations of his/her injury.

(¢) Ground Rules.

(1) Introduction. The guidelines
are not to be used as fixed treatment proto-
cols. The guidelines reflect typical courses
of intervention. It is acknowledged that, in
atypical cases, treatment may fall outside
these guidelines. However, those cases that
exceed the guidelines’ levei of treatment
will be subject to, more careful scrutiny and
review and will require documentation of
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the special circumstances justifying that
treatment, The guidelines should not be
seen as prescribing the type, frequency, or
duration of treatment. Treatment must be
based on injured worker's need and the
doctor’s professional judgment.

(2) Ground Rules.

(A) Notwithstanding any
other provision of this rule, treatment of a
work related injury must be:

(i) adequately
documented;

(i) evaluated for effec-
tiveness and modified bssed on clinical
changes;

(iii) provided in the least
intensive setting;

+ (iv) cost effective;

(v) consistent with this
guideline or contain a documented clinical
rationale for deviation from this guideline;

(vi) objectively measured
and demonstrate functional gains; and

(vii) consistent in demon-
strating ongoing progress in the recovery
process by appropriate re-evaluation of the
treatment.

(B) Communication be-
tween all health care providers involved in
treating the injured worker must ensure that
all previous treatment and diagnostic tests
are considered when developing a plan of
treatment. All reports and records should be
made available to all health care providers
to prevent unnecessary duplication of tests
and examinations. Refer to treating doc-
tor/referral doctor section.

(C) Patient education is an
essential component in ensuring patient
compliance to all treatment. Education is
essential for the active tooperation of the
patient in all aspects of health care and as a
means to prevent re-injury. It is essential
that the patient understand his/her role in
the recovery and return to work process.

(D) All parties in the work-
ers' compensation system should work to-
gether to ensure that the injured worker
returns to work at the earliest medically
appropriate time. Return-to-work is an im-
portant therapeutic approach which benefits
the injured worker. The health care provider
should communicate with the injured
worker, employer and the insurance carrier
to coordinate a successful return to work,

(E) The level of service

should be the same as the health care pro-

vider's usual and customary leve! of service
regardless of the payor system.

(F) The injured worker may
move between levels of care or utilize inter-
ventions in more than one level of care
simultaneously, depending on clinical indi-
cators,

(G) All health care providers
providing services to an injured worker
have the responsibility to substantiate in
their documentation the level of servicz for
which they request reimbursement. All pay-
ors have the responsibility to review all
documentation submitted as the basis for
the treatment and services provided.

(H) Treatment durations are
cumulative; however it should not always
be necessary to use full durations for any
given level of care.

(@) Any new treatment must
meet acceptable standards of care and may
be subject to review by Texas Workers’
Compensation Commission.

'

(J) Preauthorization of any
treatments or services will be as required in
the Commission’s preauthorization rule.

»

(K) When the injured worker
displays signs and symptoms which may
require further evaluation by a Qualified
Mental Health Provider, refer to the Mental
Health Treatment Guideline for parameters
regarding documentation, evaluation and
treatment.

(3) General Documentation Re-
quirements.

(A) The health care provid-
er’s documentation is vital as an informa-
tion source of the injured worker’'s injuty
and treatment, it also provides information
which impacts income benefits. For these
reasons, many of the Commission’s rules
have set time requirements for submission
of required reports. For example, the
TWCC 61 could be the first report submit-
ted which informs the insurance carrier of
the injury. The TWCC 64 provides medical
information regarding the injured worker's
clinical progress and the need for continua-
tion of any income benefits. The TWCC 69
provides the determination of MMI and an
impairment rating which may result in a
change in income benefits.

(B) Documentation should
be provided by the health care provider to
determine the level of care to be provided
and the necessity for that care. The ele-
ments of the documentation may include:

(i) a description of the in-
jury, including the events surrounding that
injury and the extent and severity of that
injury;

(ii) a description of any
pre-existing condition(s), complicating con-
ditions andfor any non-related conditions;

(ii)) a plan of treatment,
including proposed methods of treatment,
expected outcomes, and probable duration
of treatment;

(iv)  updates to the plan
of treatment as needed, including the clini-
cal progress of the injured worker, and any
revisions needed to the plan of treatment in
light of the injured worker’s response to
treatment;

(v) education/finforma-
tion provided to the injured worker regard-
ing his injury and plan of treatment, and the
injured worker's compliance with this plan
of treatment; and

(vi) documentation sub-
stantiating the need for deviation from the
guideline, if necessary.

(C) Permanent impairment
for compensable injuries in workers’ com-
pensation should be limited to those injuries
and illnesses for which doctors are able to
demonstrate ebjective findings.

) (D) The need for emergency
treatment must be based on the doctor’s
professional judgment. This documentation
must provide a clear explanation of the
nature of the emergency, the injured work-
er’s medical condition, complications which
could occur as well as any irreversible con-
ditions which occurred or could occur as a
result of this event.

4) Documentation Require-
ments for Unrelated or Intercurrent Iliness.
Situations may arise where certain medical
conditions need to be delineated or clarified
prior to intervention. Treatment adminis-
tered to other body areas (not a part of the
original injury) or for a pre-existing medical
condition(s) must be identified and the rela-
tion of this treatment to the compensable
injury documented by the health care pro-
vider. If it appears that this treatment is not
related to the compensable injury, the in-
jured worker should be informed by the
health care provider that this treatment may
not be covered by the insurance carrier. The
rationale for such treatment and its relation
to the compensable injury should also be
clearly documented for the insurance carrier
by the health care provider.

(f) Nonoperative Treatment Tables.

(1) Introduction to Nonoperative
Treatment Tables. The treatments, set out in
the foliowing tables, represent typical ap-
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propriate treatment for a given period of
time according to the diagnosis(es). The
"Treatment Interventions” sections and “Di-
agnostic Procedures” sections of the Treat-
ment Tables are in alphabetical order and
do not infer numerical sequence. It is antici-
pated that there will be some injured work-
ers who will require less treatment, and
other injured workers who will require more
treatment than is outlined. This document
serves as a guideline and should not be used
as the sole reason for denial or requirement
of treatment. The provision of specific ser-
vices to an injured worker is dependent on
the injured worker’s diagnosis, and re-
sponse to treatment.

(2) Definition of Levels of Care.

(A) Primary level of care.
This level of care is generally considered to
be appropriate for injured workers immedi-
ately following the compensable injury;
however, the injured worker in this level of
care may also be an early postoperative
patient or may be experiencing an acute
exacerbation of his/her chronic pain. Since
partial or total cessation of work over a
brief period of time (i.e., two to three days
maximum) is also considered to be part of
the primary level of care, further treatment
by a health care provider may not be con-
sidered necessary at this level of care. Little
or no deconditioning has occurred due to
the injury, immobilization or decreased ac-
tivity. The goals are the prevention of dis-
ease, alleviating or minimizing the effects
of the illness or injury and to maintain
function.

(B) Secondary level of care.
This level of care is the first stage of reha-
bilitation for those injured workers who
have not returned to productivity through
the normal healing process. It is designed to
facilitate return to productivity before the
onset of chronic disability. It is individual-
ized, time limited and of limited intensity.
The injured worker has a history of a
limited-to-good response to early primary
treatment with persistent symptoms limiting
activities of daily living. The objective
physical examination demonstrates findings
suggestive of early deconditioning including
loss of range of motion and/or strength with
limitation of activities of daily living. Evi-
dence of mental health or psychosocial bar-
riers may be present which impede the
injured worker’s clinical progress.

(C) Tertiary level of care.
This level of care is interdisciplinary, indi-
vidualized, coordinated, and intensive, de-
signed for the injured worker who
demonstrates physical and psychological
changes consistent with chronic disability.
There is a documented history of persistent
failure to respond to nonoperative or opera-

tive treatment which surpasses the usual
healing period for that injury. Psychosocial
issues such as substance abuse, affective
disorders, and other psychological disorders
may be present. There is a documented
inhibition of physical functioning evidenced
by pain sensitivity, loss of sensation, and
nonorganic signs such as fear which pro-
duce a physical inhibition or limited re-
sponse to reactivation treatment. This level
of care may also be indicated for the injured
worker whose physical capacity to work
still does not meet the job requirements for
heavy physical labor after adequate treat-
ment, thereby causing an inability to return
to full duty. This situation would be evi-
denced by an excessive transitional period
of light duty or significant episodes of lost
work time due to the need for continued
medical treatment. This level of care is also
indicated for those injured workers who
cannot tolerate either primary or secondary
levels of care.

(D) Criteria to distinguish
between secondary and tertiary level of
care. Many factors may determine the
choice between secondary and tertiary lev-
els of care. In general, if lower cost second-
ary treatment can be effective, this level of
care is preferred over the more expensive
tertiary care. However, if the documented
condition of the injured worker is indicative
of the need for more intensive treatment,
the tertiary level of care may be more ap-
propriate. Key factors in determining the
need for secondary versus tertiary care in-
clude:

(i) the time elapsed since
injury;

(ii) the presence of psy-
chosocial barriers to recovery such as de-
pression, substance abuse, personality
disorder, etc., and the severity of these bar-
riers;

(iii) the lack of respon-
siveness to previously attempted treatment;

(iv) the severity of physi-
cal/functional deconditioning; and/or

(v) socioeconomic barri-
ers to recovery.

(3) Hand and Wrist Treatment
Tables.

(A) See Figure 1 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 1: 28 TAC §134.1002(f)(3)(A)

{B) See Figure 2 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 2: 28 TAC §134.1002(f)(3)(B)

(C) See Figure 3 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 3: 28 TAC §134.1002(f)(3)(C)

(4) Elbow Treatment Tables.

(A) See Figure 4 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 4: 28 TAC §134.1002(H)(4)(A)

(B) See Figure 5 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 5: 28 TAC §134.1002(f)(4)(B)

(C) See Figure 6 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 6: 28 TAC §134.1002(f)(4)(C)

(D) See Figure 7 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 7: 28 TAC §134.1002(f)4)D)

(E) See Figure 8 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 8: 28 TAC §134.1002(f)(4)(E)

(F) See Figure 9 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 9: 28 TAC §134.1002((4)(F)

(5) Shoulder Treatment Tables.

(A) See Figure 10 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 10: 28 TAC §134.1002(f)(5)(A)

(B) See Figure 11 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 11: 28 TAC §134.1002(f)(5)(B)

(C) See Figure 12 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 12: 28 TAC §134.1002(f)(5)(C)

(D) See Figure 13 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 13: 28 TAC §134.1002(f)(5)(D)

(B) See Figure 14 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Pigure 14: 28 TAC §134.1002()(5)E)
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(F) See Figure 15 in the Ta-
vles and Graphics Section of this issue of
the Texas Register.

Figure 15: 28 TAC §134.1002(H(5)(F)

(6) Upper Extremities Tables.

(A) See Figure 16 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 16: 28 TAC §134.1002(f)(6)(A)

(B) See Figure 17 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 17: 28 TAC §134.1002(f)(6)(B)

(C) See Figure 18 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 18: 28 TAC §134.1002(f)(6)(C)

(D) See Figure 19 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 19: 28 TAC §134.1002(f)(6)(D)

(B) See Figure 20 in the Ta-
bles and Graphics Section of this issue of
the Texas Regisier.

Figure 20: 28 TAC §134.1002(f)(6)(E)

(F) See Figure 21 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 21: 28 TAC §134.1002(f)(6)(F)

(G) See Figure 22 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 22: 28 TAC §134.1002()(6)(G)

(H) See Figure 23 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 23: 28 TAC §134.1002(f)(6)(H)

(I) See Figure 24 in the Ta-
bles and Graphics Section of this issue of
the Texas Register,

Figure 24: 28 TAC §134.1002())(6)D

(J) See Figure 25 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 25: 28 TAC §134.1002(H(6)(%)

(K) See Figure 26 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 26: 28 TAC §134.1002(f)(6)(K)

-«

(L) See Figure 27 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 27. 28 TAC §134.1002(f)(6)(L)

(M) See Figures 28 and 29 in
the Tables and Graphics Section of this
issue of the Texas Register.

Figures 28 and 290 28 TAC
§134.1002(H(6)M)

(N)  See Figures 30 and 31 in
the Tables and Graphics Section of this
issue of the Texas Register.
Figures 30 and 31:
§134.1002(f)(6)N)

28 TAC

(O) See Figure 32 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 32: 28 TAC §134.1002(f)(6)(0)

(P) See Figures 33 and 34 in
the Tables and Graphics Section of this
issue of the Texas Register.
Figures 33 and 34:
§134.1002((6)(P)

28 TAC

(Q) See Figure 35 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 35: 28 TAC §134.1002(H)(6)(Q)

(R) See Figure 36 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 36: 28 TAC §134.1002(f)(6)(R)

(S) See Figure 37 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 37: 28 TAC §134.1002(f(6)(S)

(T) See Figure 38 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 38: 28 TAC §134.1002(f)(6)(T)

(U) See Figure 39 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 39: 28 TAC §134.1002(f)(6)(U)

(V) See Figure 40 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 40: 28 TAC §134.1002(f)(6)(V)

(W) See Figure 41 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 41: 28 TAC §134.1002(f)(6}W)

(X) See Figure 42 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 42: 28 TAC §134.1002(f)(6)(X)

(Y) See Figure 43 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 43: 28 TAC §134.1002(f)(6)(Y)

(Z) See Figure 44 in the Ta-
bles and Graphics Section of this issue of
the Texas Register.

Figure 44: 28 TAC §134.1002(H)(6)(Z)

(2) Surgical Indications. Indications
for surgery include but are not limited to the
following list. .

(1) Hand and Wrist-Tendini-
tis/Stenosing-Tenosynovi-
tis/Musculotendinitis/Musculotendinou s
Problems. Indications for surgery include,
but are not limited to:

(A) unresponsive to at least
a four to eight week trial of conservative
treatment;

(B) tendon is locked in posi-
tion; and/or

(C) severe pain is present in
the finger, thumb or wrist which is unre-
sponsive to conservative therapy.

(2) Elbow.

(A)  Musculotendinitis/Ten-
dinitis (Lateral Epidoncylitis, Medial
Epidondylitis,  Musculotendinous  and
Periarticular Problems of the Elbow). Indi-
cations for surgery include, but are not lim-
ited to:

(i) failure to respond to
non-operative treatment program after six to
12 months;

(i) no improvement after
a total of three corticosteroid injections;

(iii) presence of atrophy
or weakness of the forearm extensors;
and/or

(iv) early surgical inter-
vention (before six months), which may be
considered if the patient is severely dis-
abled.

(B) Olecranon Bursitis. Indi-
cations for surgery include, but are not lim-
ited to:

(i) infection is present;
and/or

(i) bursitis is recurrent
despite aspiration,
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(3) Shoulder-Rotator Cuff
(Sprain/Strain, Tear, Shoulder Impingement
Syndrome). Indications for surgery include,
but are not limited to:

(A) confirmed tear unrespon-
sive to physical medicine; andfor

(B) profound weakness.
(4) Upper Extremities.

(A) Neuropathy.

(i) Indications for Surgery
in Carpal Tunnel Syndrome. Indications for
surgery include, but are not limited to:

(I) failure to respond
to non-operative treatment;

(I) presence of thenar
atrophy or weakness or significant hyperes-
thesia/dysesthesia (especially with objective
impairment of sensibility as determined by
two point discrimination or by light touch);

(II) progressive
symptoms;

(V) presence of
space-occupying lesion in carpal canal;
and/or

(V) presence of com-
partment syndrome or extensive injury to
forearm and wrist.

(ii) General Indications.
Indications for surgery include, but are not
limited to EMG/NC studies indicative of
neuropathy accompanying positive physical
findings and symptoms that are persistent
despite conservative management

(B) Muscle/Ligament/Capsu-
lar Injuries (Acute/Chronic).

(i) Indications for Surgery
in Ulnar Collateral Ligament Injury of the
Thumb (Sprain/Tear). Indications for sur-
gery include, but are not limited to:

(I) any displaced or
avulsed fracture with ligament attachment;

(I) complete ligament
disruption;

() Stener’s lesion
(displacement of the ulnar collateral liga-
ment superficial to the abductor tendon);

(V) open

wound,
and/or

(V) open  contami-

nated wound.

(ii) Indications for Sur-
gery in DeQuervain’s Stenosing Tenosyno-
vitis, Indications for surgery include, but
are not limited to:

() no response or in-
complete response to nonoperative treat-
ment after six to 12 weeks of treatment;
and/or

() presence of a con-
dition which is not amenable to nonsurgical
treatment (e.g., separate abductor pollicis
longus and extensor pollicis brevis tendon
compartments).

(iii)  General Indications.
Indications for surgery include, but are not
limited to:

() joint instability;

(M) joint
malalignment; and/or

(D) pain  impairing
the functional use of the joint,

(C) Fractures.

(i) Indications for Surgery
in Clavicle Fracture. Indications for surgery
include, but are not limited to displaced
fractures.

(ii) Indications for Sur-
gery in PFracture Surgical Neck, Humerus.
Indications for surgery include, but are not
limited to:

(D) displaced or
angulated fracture that needs closed reduc-
tion;

(I) displaced or
angulated fracture needing open reduction
and iniernal fixation of the fragments;
and/or

(I associated neuro-
logic or vascular injury present.

(iii) Indications for Sur-
gery in Distal Radius Fracture. Indications
for surgery include, but are not limited to:

(I) displaced fracture
requiring reduction and immobilization;

() comminuted dis-
placed fracture requiring reduction and fixa-
tion;

() open fracture;

and/or

(IV) acute carpal tun-
nel syndrome;

(V)  associated com-
plex soft-tissue injury (consideration of
compartment syndrome); and/or

(VI) failure of outpa-
tient treatment.
(iv) General Indications.

Indications for surgery include, but are not
limited to:

() displaced fracture
requiring reduction and immobilization;

(@) cominuted  dis-
placed fracture requiring reduction and fixa-
tion;

() open fracture;

and/or

+ (V) nonunion of the
fracture.

(D) Avascular Necrosis.

(B) Intraarticular Pathology
(Traumatic Arthritis), Indications for sur-
gery include, but are not limited to:
(i) persistent synovitis;
(i) locking of the joint;
and/or

(iii) painful traumatic ar-
thritis documented radiologically.

(F) Joint Instability. Indica-
tions for surgery include, but are not limited
to repeated episodes of instability despite
conservative therapy

(G) Lacerations (Tendons,
Nerves). Indications for surgery include, but
are not limited to:

(i) open wound; and/or
(i) open  contaminated
wound. '
(H) Crush Injuries.
(h) Glossary.

(1) Acceptable standards of
care.
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(A) Standard-something es-
tablished by authority, custom, or general
consent as a model or example; the gener-
ally accepted norm for quality and quantity.

(B) Acceptable standards of
care-outlines of the types of tests and treat-
ments which are established as normal and
warranted for a specific type of injury.

(2) Active care vs. passive care.

(A) Active care-modes of
treatment or care requiring that the injured
worker participate in the level of care re-
ceived.

(B) Passive care-modes of
treatment or care which do not require the
injured worker to participate in his/her care;
i.e., the care is "done to" or "applied to" the
injured worker (e.g., hot packs or cold
packs)

(3)  Algorithm-a step-by-step
procedural pathway for solving a problem
or accomplishing some end.

(4) Assessment/Evaluation-the
act or process of inspecting or testing for
evidence of injury, disease or abnormality.

(5) Chronic pain management-a
program which provides coordinated, goal-
oriented, interdisciplinary team services to
reduce pain, improve functioning, and de-
crease the dependence on the health care
system of persons with chronic pain syn-
drome.

(6) Clinical plateau-a pericd of
time of relative stability in which the in-
jured worker displays minimal or minor
changes in his/her condition.

(7) Clinical progress vs. lack of
clinical progress.

(A) Clinical pro-
gress-documented improvement in the con-
dition of the injured worker, in response to
the injured worker's current treatment pro-
gram,

(B) Lack of clinical pro-
gress-documented absence of change in the
condition of the injured worker over a
peciod of time of no less than one month,
requiring re-evaluation of the injured work-
er’s condition and re-evaluation of the cur-
rent treatment program.

(8 Consulting doctor-a doctor
who provides an opinion or advice regard-
ing the evaluation and/or management of a
specific problem, as requested by the treat-
ing doctor, the Commission, or the insur-
ance carrier. A consulting doctor may only
initiate diagnostic and/or therapeutic ser-
vices with approval from the treating doc-
tor.

(9) Decompensation-the inabil-
ity of the body to maintain adequate func-
tioning in the presence of an injured,
abnormal, or nonfunctioning body system

(10) Denial parameters-a set of
established elements or boundaries beyond
which testing or treatment may be denied.

(11) Diagnosis-the art or act of
identifying a disease or injury from evalua-
tion of its signs and symptoms.

(12) Diagnostic module-a stan-
dard which establishes normal parameters
or boundaries of time within which to per-
form studies to assist in identifying a dis-
ease, injury, or abnormality.

(13) Diagnostic tests-objective
studies performed to assist in identifying a
disease, injury, or abnormality.

(14) Doctor-a doctor of medi-
cine, osteopathic medicine, optometry, den-
tistry, podiatry, or chiropractic who is
licensed and authorized to practice.

(15)  Examination-the act or
process of inspecting or testing for evidence
of disease, injury, or abnormality.

(16) First doctor.

(A) First-preceding all oth-
ers in time

(B) First doctor-the initial
doctor who evaluates and treats the injured
worker, and who may or may not ultimately
become the treating doctor.

(17) Focus review-to critically
examine the prospective, concurrent, and
retrospective care received by the injured
worker as related to the compensable injury.

(18) Frequency of intervention.

(A) Intervention-the process
of interfering with a condition to modify or
change its course.

(B) Frequency of interven-
tion-the number of occurrences in a speci-
fied time in which the health care provider
acts to treat the injured worker.

(19) Functional capacity evalua-
tion-a battery of tests administered and
evaluated to determine the injured worker's
ability to perform tasks related to both his
daily activities and his job performance.
This evaluation consists of the following
elements:

(A) a physical examination
and neurological evaluation which includes
an assessment of the physical appearance of
the injured worker, flexibility of the extrem-
ity joint or spinal region, posture and defor-

mities, vascular integrity, the presence or
absence of sensory deficit, muscle strength
and reflex symmetry;

(B) a physical capacity eval-
uation which includes quantitative measure-
ments of range of motion and muscular
strength and endurance; and

(© a dynamic functional
abilities test which includes activities of
daily living, hand function tests, cardiovas-
cular endurance ‘ests, and static positional
tolerance.

(20) Health care facility-a hos-
pital, emergency clinic, outpatient clinic, or
other facility providing health care.

(21) Health care practitioner. A
health care practitioner is:

(A) an individual who is li-
censed to provide or render and provides or
renders health care; or

(B) a nonlicensed individual
who provides or renders health care under
the direction or supervision of a doctor.

(22) Health care provider-a
health care facility or health care practitio-
ner.

(23) Impairment-any anatomic
or functional abnormality or loss existing
after maximum medical improvement that
results from a compensable injury and is
reasonably presumed to be permanent.

(24) Interdisciplinary pro-
grams-programs in which the delivery of
services is provided by more then one type
of health care service (e.g.. occupational
therapy, physical therapy, counseling ser-
vices, medical services) and in which there
is a coordination between the disciplines
regarding the care plan and the delivery of
care to the injured worker. Examples of this
type of program include work hardening,
outpatient medical rehabilitation, and
chronic pain management.

(25) Intervention-the act or fact
of interfering with a condition to modify it
or with a process to change its course.

(26) Level of service-refers to
primary, secondary, or tertiary care.

(27) Meximum Medical Im-
provement (MMI)-the earlier of the follow-
ing two items:

(A) the earliest date after
which, based on reasonable medical prob-
ability, further material recovery from or
lasting improvement to an injury can no
longer reasonably be anticipated; or
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(B) the expiration of 104
weeks from the date on which income bene-
fits begin to accrue.

(28) Medical necessity-the de-
termination that the tests or treatment pro-
vided is required based on the presenting
signs and symptoms.

(29) Module-a standard or unit
of measurement.

(30) Objective findings.

(A) Objective-perceptible to
persons other than the affected individual.

(B) Objective findings-signs,
or test results that can be measured or quan-
tified or are otherwise perceptible to per-
sons other than the affected individual.

(31) Outpatient medical rehabil-
itation-a program of coordinated and inte-
grated services, evaluation, and/or treatment
with emphasis on improving the functional
levels of the persons served. The program is
interdisciplinary in nature and is applicable
to those persons who have severe functional
limitations of recent onset or recent regres-
sion or progression or those persons who
have not had prior exposure to rehabilita-
tion. Services may be directed toward the
development andfor maintenance of the op-
timal level of functioning and community
integration of the persons served.

(32) Primary/secondary/tertiary
levels of care.

(A) Primary level of
care-this level of care is generally consid-
ered to be appropriate for injured workers
immediately following the compensable in-
jury; however, the injured worker in this
level of care may also be an early postoper-
ative patient or may be experiencing an
acute exacerbation of his/her chronic pain.
Since partial or total cessation of work over
a brief period of time (i.e., two to three days
maximum) is also considered to be part of
the primary level of care, further treatment
by a health care provider may not be con-
sidered necessary at this level of care. Little
or no deconditioning has occurred due to
the injury, immobilization or decreased ac-
tivity. The goals are .the prevention of dis-
ease, alleviating or minimizing the effects
of the illness or injury and to maintain
function.

(B) Secondary level of
care-this level of care is the first stage of
rehabilitation for those injured workers who
have not returned to productivity through
the normal healing process. It is designed to
facilitate return to productivity before the
onset of chronic disability. It is individual-
ized, time limited and of limited intensity.

The injured worker has a history of a
limited-to-good response to early primary
treatment with persistent symptoms limiting
activities of daily living. The objective
physical examination demonstrates findings
suggestive of early deconditioning including
loss of range of motion and/or strength with
limitation of activities of daily living, Evi-
dence of mental health or psychosocial bar-
riers may be present which impede the
injured worker’s clinical progress.

(C) Tertiary level of
care-this level of care is interdisciplinary,
individualized, coordinated, and intensive,
designed for the injured worker who dem-
onstrates physical and psychological
changes consistent with chronic disability.
There is a documented history of persistent
failure to respond to nonoperative or opera-
tive treatment which surpasses the usual
healing period for that injury. Psychosocial
issues such as substance abuse, affective
disorders, and other psychological disorders
may be present. There is a documented
inhibition of physical functioning evidenced
by pain sensitivity, loss of sensation, and
nonorganic signs such as fear which pro-
duce a physical inhibition or limited re-
sponse to reactivation treatment. This level
of care may also be indicated for the injured
worker whose physical capacity to work
still does not meet the job requirements for
heavy physical labor after adequate treat-
ment, thereby causing an inability to return
to full duty. This situation would be evi-
denced by an excessive transitional period
of light duty or significant episodes of lost
work time due to the need for continued
medical treatment. This level of care is also
indicated for those injured workers who
cannot tolerate either primary or secondary
levels of care. :

(33) Proper clinical documenta-
tion-written records which meet the re-
quirements outlined by statute and rule and
which convey the following information to
the required parties:

(A) a description of the in-
jury, including the events surrounding that
injury and the extent and severity of that
injury;

(B) a description of any pre-
existing condition(s), complicating condi-
tions, and/or any non-related conditions;

(C) a plan of treatment, in-
cluding proposed methods frequency and
probable duration of treatment, and, ex-
pected outcomes;

(D) updates to the plan of
treatment as needed, including the clinical
progress of the injured worker, and any

revisions needed to the treatment plan in
light of the injured worker’s response to
treatment;

(E) education/information"
provided to the injured worker regarding his
injury and plan of treatment, and the injured
worker’s compliance with this plan of treat-
ment; and

(F) documentation substanti-
ating the need for deviation from the guide-
line, if necessary.

(34) Reason for denial-see de-
nial parameters.

(35) Referral-the process of di-
recting or redirecting (as a medical case or a
patient) to an appropriate specialist or
agency for definitive treatment,

(36) Referral doctor-a consult-
ing doctor who initiates health care treat-
ments at the request of the treating doctor.

(37) Secondary treatment-see
secondary level of care under primary/sec-
ondary/tertiary level of care.

(38) Self-referral-the direction
of a patient to another doctor, institution or
facility whereby the referring doctor has a
financial or conflict of interest element.

(39) Significant neurological
deficit-rapidly progressing symptoms of
sensory impairment, progressive numbness,
or increased physiological impairment such
as severe weakness, bowel or bladder dys-
function directly related to the spinal injury.

(40) Single point of contact-one
person whom the doctor/health care provid-
er(s) may contact for all questions regarding
a specific injured worker.

(41) Sprain-an injury to a liga-
ment.

(A) Mild (Grade 1) -only a
few fibers are torn; ligament is mostly intact
and the joint is stable;

(B) Moderate (Grade
2)-more fibers are torn, resulting in some
instability with abnormal joint motion and
some functional loss;

(C)  Severe (Grade 3)-liga-
ments are completely disrupted and instabil-
ity may be severe (synonymous with
marked).

(42) Static-characterized by a
lack of movement or change.

(43) Strain-an injury to a mus-
cle.

\
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(A) Mild (Grade 1)-only a
few fibers are torn; muscle is mostly intact
and functional;

(B) Moderate  (Grade
2)-more muscle fibers are torn resulting in
muscle pain with contraction;

(C) Severe (Grade 3)-ten-
dons are completely disrupted, extreme pain
and loss of use of muscle.

(44) Subjective complaints—re-
port of signs or symptoms, perceivable only
by the injured employee, relating to the
injury and which cannot be independently
verified or confirmed by recognized labora-
tory or diagnostic tests or signs observable
by physical examination.

(45) Time limited-a specific du-
ration of clock or calendar time which is not
exceeded on a routine basis.

(46) Treating doctor-the doctor
primarily responsible for coordinating the
employee’s health care for an injury. (syn-
onymous with Primary Gatekeeper).

(47) Treatment duration—calen-
dar time allowed for treatment for a specific
level of care.

(48) Treatment module-a stan-
dard which establishes routine parameters
of time within which to provide therapy for
the illness or injury.

(49) Treatment plan-this is a
written document which must contain the
following components:

(A) type of interven-

tion/treatment modality;
(B) frequency of treatment;

(C) expected duration of
treatment;

(D) expected clinical re-

sponse to treatment; and

(B) specification of a re-
evaluation timeframe.

(50) Work conditioning-a
highly structured, goal-oriented, individual-
ized treatment program using real or simu-
lated work activities in conjunction with
conditioning tasks. Work conditioning is a
single disciplinary approach.

(51) Work hardening-a highly
structured, goal-oriented, individualized
treatment program designed to maximize
the ability of the persons served to return to
work. Work Hardening programs are inter-
disciplinary in nature with a capability of

addressing the functional, physical, behav-
ioral, and vocational needs of the injured
worker. Work Hardening provides a transi-
tion between mansgement of the initial in-
jury and return to work while addressing the
issues of productivity, safety, physical toler-
ances, and work behaviors. Work Harden-
ing programs use real or simulated work
activities in a relevant work environment in
conjunction with physical conditioning
tasks. These activities are used to progres-
sively improve the biomechanical, neuro-
muscular, cardiovascular/metabolic,
behavioral, attitudinal, and vocational func-
tioning of the persons served.

(i) Bibliography. The following
items comprise a bibliography for this
guideline.
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This agency hereby certifies that the proposaf’
has been reviewed by legal counsel and
found to be within the agency's authority te
adopt.

Issued in Austin, Texas, on September 15,
1995.

TRD-8511868 Susan Cory

General Counsel

Texas Workers'
Compensation
Commission

Earfiest possible date of adoption: October

20, 1995

For further information, please call: (512)
440-3700

¢ ¢ é"
TITLE 34. PUBLIC FI-
NANCE

Part VIII. State Depository
Board

Chapter 171. Collateral
Transactions’

* 34 TAC §171.1

The Texas State Depositary Board proposes
an amendment fo §171.1, concerning the de-
posit of security collateral by financial institu-
tions designated as stale depositories. The
proposed amendment clarifies what securities
are acceptable as coliateral for state funds
and will eliminate some of the high risk secu-
rities which in the past have been ditficult to
accurately price. The proposed amendment
will faciitate the ongoing repricing of pledged
securities which are deemed acceptable by
the Texas State Depository Board.

John Bell, Assistant Deputy Treasurer, has
determined that for the first five-year period
the section is in effect there wiil be no fiscat
implications for state or local govemment as
a result of enforcing or administering the sec-
tion.

Mr. Bell also has determined that for each
year of the fwst five years the seciion is in
effect the public benefit anticipated as a result
of enforcing the section as proposed will be
an increass in the safety of state deposits
through the acceptance of pledged securities
that can be more accurately priced. There will
be no effect on small businesses. Thera is no
anticipated sconomic cost to persons who are
required to comply with the saection as pro-
posed.

Comments on the proposal may be submitled
to James R. Howell, General Gounsel, Texas
State Treasury, P.O. Box 12608, Austin,
Texas 78711-2608, (512) 463-5971.

The emendment is proposed under Texas
Government Code, §404.013, which autho-
rizes the State Depository Board to adopt
rules goveming the establishment and con-
duct of stale dapositories.
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Texas Govemment Code, §404.0221 is af-
fected by this amendment.

§171.1. Deposit of Acceptable Security Col-
laterai.

(a) Acceptable security collateral.
The state treasurer shall approve all accept-
able securities offered as collateral for state
funds. Acceptable securities shall include
only those securities with fixed, stated rates
for which prices may be easily obtained
through a nationally recognized market in-
formation service selected for use by the
treasurer and shall include acceptable
mortgage-backed securities with declining
principal balances. The following securities
are hereby deemed acceptable by the State
Depository Board as collateral for state
funds:

(1)-(4) (No change.)

[(5) collateralized mortgage ob-
ligations issued by any of the federal agen-
cies set forth in paragraphs (2)-(4) of this
subsection with a remaining maturity of ten
years or less;

[(6) Small Business Administra-
tion Loans, the portions of which are guar-
anteed by the United States government,
and were originated in and serviced by
Texas banks and savings and loan institu-
tions for businesses domiciled in the State
of Texas. The total amount of Small Busi-
ness Administration loans pledged as collat-
eral may not exceed $1 million in total
market value (remaining principal balance
multiplied by the market price) or 25% of
the market value of the total amount of
pledged securities, whichever is greater;]

(5)I(7)] Federal Home Loan
Bank system consolidated bonds and dis-
count notes issued in book-entry form;

(6)I(8)] Federal Farm Credit
Banks Consolidated Systemwide Bonds and
discount notes issued in book-entry form;

[(9) new public housing author-
ity bonds and preliminary loan notes issued
under the Housing Act of 1937, §22, as
amended if:

[(A) the annual contribution
contract has been entered into between the
housing authority and the Federal Housing
Administration; and

[(B) the United States gov-
ernment has fully guaranteed the principal
and interest of the annual contributions con-
tract;]

(DI(10)] State of Texas bonds
issued by the various state agencies and
four-year educational institutions of the
State of Texas;

(8)I(11)] Bonds issued by politi-
cal subdivisions of the State of Texas. By
way of illustration, and not limitation, the
governmental entities include independent
school districts, incorporated cities, certain
road districts, certain municipal water
and/or utility districts, hospital districts (ex-
cluding health facility bonds), and water
and air pollution control districts, as well as
junior college revenue bonds;

[(12) industrial development
bonds which carry the tax exempt status of
a political subdivision of the State of Texas
and have received a credit rating of not less
than AA or its equivalent by a nationally
recognized investment rating firm.]

(b)-(e) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on September 15,
1995.

TRD-9511867 James R. Howell

Qeneral Courssl
Texas State Treasury

Earliest possible date of adoption: October
23, 1995

For further information, please call: (512)
463-5971

¢ 4 L 20
TITLE 40. SOCIAL SER-
. VICES AND ASSIS-

TANCE

Part 1. Texas Department
cf Human Services

Chapter 15. Medicaid
Eligibility

The Texas Department of Human Services
(DHS) proposes amendments to §§15.420,
15435, 15460, and 15.475; and new
§15.453 and §15.461, concerning resources
and income, in its Medicaid Eligibility rule
chapter. The purpose of the amendments and
new sections is 1o include Long-Term Care
Medicaid eligibility rules concerning conver-
sicn of a resource; Indian-related exemptions
from income and resources; and wage-
related examptions.

Burton F. Raiford, commissioner, has deter-
mined that for the first five-year period the
sactions are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Mr. Raiford aiso has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be that DHS
eligbility policy will be in compliance with
federal guidelines. There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the sections as proposed.

Questions about the content of the proposal
may be directed to Judy Coker at (512)
450-3227 in DHS's Long Term Care Division.
Written comments on the proposal may be
submitted to Nancy Murphy, Agency Liaison,
Media and Policy Services-581, Texas De-
partment of Human Services E-205, P.O. Box
149030, Auslin, Texas 78714-9030, within 30
days of publication in the Texas Register.

Subchapter D. Resources
e 40 TAC §15.420, §15.435

The amendments are proposed under the
Human Resources Code, Title 2, Chapters 22
and 32, which provides the depariment with
the authority to administer public and medical
assistance programs; and under Texas Civil
Statutes, Article 4413(502), §16, which pro-
vides the Health and Human Services Com-
mission with the authority to administer
federal medical assistance funds.

The amendments implement the Human Re-
sources Code, §§22.001-22.024 and
§§32.001-32.042. :

§15420. Conversion of Resources. If a
client converts one type of resource to an-
other, the Texas Department of Human
Services [department] considers the new re-
source according to the policy goveming
that type of resource. Any cash received
from the sale of & resource is considered a
resource, not income. This includes pro-
ceeds from the sale of a natural resource,
such as cutting timber from the client’s
home property and selling it as firewood.
There are two exceptions:

(1) The owner leases the land
or resource rights. The income received
from the lease is unearaed income.

(2) The sale of the natural re-
source is part of the client’s trade or
business. The income received is self-
employment income,

§15.435. Liquid Resources.
(a)-(0) (No changz.)

(p) If a client or spouse is of In-
dian descent from a federally-recognized
Indian tribe, any interests of the client or
spouse in trust or restricted lands are
excluded from resources.

This agency hereby certifias that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 14,
1995,

TRD-9511803 Nancy Murphy

Section Manager, Media
and Policy Services

Texas Department of

Human Servicos

Proposed date of adoption: December 1,
1995
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For further information, please call: (512)
450-3765

¢ ¢ ¢

Subchapter E. Income

e 40 TAC §§15.453, 15.460, 15.461,
15.475

The amendments and new sections are pro-
posed under the Human Rescurces Code,
Title 2, Chapters 22 and 32, which provides
the departmant with the authority to adminis-
ter public and medical assistance programs;
and under Texas Civil Statutes, Articlk
4413(502), §16, which provides the Health
and Human Services Commission with the
authority to administer federal medical assis-
tance funds.

The amendments and new sections imple-
ment the Human Resources Code §§22.
001-22.024 and §§32.001-32.042.

§15.453. Wage-related Exemptions.
(a) Cafeteria Plans.

(1) Salary reductions to pur-
chase qualified benefits under a cafeteria
plan are not part of the employee’s wages
and are not income for eligibility or applied
income purposes.

(2) Payroll deductions used to
purchase cafeteria plan benefits in addition
to or instead of.those purchased under a
salary reduction agreement are part of the
employee’s wages and are counted as
earned income.

(3) A cafeteria plan is a written
benefit plan offered by an employer in
which all participants are employees and
can choose, cafeteria-style, from a menu of
qualified benefits. A qualified benefit is a
benefit that the Internal Revenue Service
(IRS), by express provision of Section 125
of Chapter 1 of the Internal Revenue Code
(IRC) or IRS regulations, does not consider
part of an employee’s gross income. Quali-
fied benefits include, but are not limited to:

(A) accident and health plans
(including medical plans, vision plans, den-
tal plans, accident and disability insurance);

(B) group term life insurance
plans (up to $50,000);

(C) dependent
tance plans; and

care  assis-

(D) certain profit-sharing or
stock bonus plans under section 401(k)(2)
of the IRC. IRS does not exclude from
income salary reductions made under
401(k)(1) plans. Salary reductions to fund
benefits under 401(k)(1) are counted as
wages for eligibility and applied income
purpose.

(4) Cash is not a qualified bene-
fit.

(5) A salary reduction agree-
ment is an agreement between employer
and employee whereby the employee, in
exchange for the right to participate in a
cafeteria plan, accepts a lower salary or
forgoes a salary increase.

(b) Employer-paid Taxes. When an
employer pays an employee’s share of so-
cial security or Federal Insurance Contribu-
tion Act (FICA) or unemployment
compensation taxes without making a re-
duction in the employee’s wages, the
amount the employer pays is countable in-
come. There are two exceptions:

(1) when the employee is in do-
mestic service in the employer’s home; and

(2) for agricultural labor only.

§15.460. Income Exemptions.
(a) (No change.)

(b) The Texas Department of Hu-
man Services [department] exempts income
that a client receives from any of the fol-
lowing sources:

(1)-(15) (No change.)

[(16) payments made to natives
from revenues originating under the Alaska
Native Claims Settlement Act.

[(17) per capita payments to
members of an Indian tribe in settlement of
claims against the United States under Pub-
lic Law 93-134.

[(18) per capita judgment pay-
ments made to the Blackfeet Tribe of Mon-
tana and the Gros Ventre Tribe of the Fort
Belknap Reservation, Montana under Public
Law 92-254.]

(16)[(19)] benefits received
from Title II of the Uniform Relocation
Assistance and Real Property Acquisition
Policies Act of 1970.

(A7D[(20)] salaries, . value of
meals, and travel allowances to participate
in the Retired Senior Volunteer Program
and in the Foster Grandparent Program of
Title I of the Domestic Volunteer Service
Act of 1973 (formerly Title VI of the Older
Americans Act). Also included are pay-
ments from Title III of the same act, which
include the Service Corps of Retired Execu-
tives (SCORE), the Active Corps of Execu-
tives (ACE), and the Action Cooperative
Volunteer Program (ACV).

(18){(21)] payments by the Fe-
deral Disaster Assistance Administration
authorized by the Disaster Relief Act, as
amended.

[(22) per capita judgment funds,
paid under Public Law 94-540, to members
of t;xe Grand River.Band of Ottawa Indi-
ans.

(19)[(23)] value of any housing
assistance payment paid on a house under
the United States Housing Act of 1937, the
National Housing Act, the Housing and Ur-
ban Development Act of 1965, §101, or
Title V of the Housing Act of 1949, as
authorized by Public Law 94-375.

[(24) income received by mem-
bers of 21 designated Indian tribes from
lands held in trust by the U.S. under Section
6 of Public Law 94-114. Although none of
these tribes is located in Texas, tribal mem-
bers may live in the state. ]

(20)[(25)] home energy assis-
tance, except food or clothing under Public
Laws 97-377 and 97-424. Home energy as-
sistance is assistance in cash or in-kind that
is provided by a private, nonprofit organiza-
tion or a utility company. Some examples
of home energy assistance are heating, cool-
ing, weatherization, storm windows, and
blankets.

(21)[(26)] proceeds of either a
commercial loan or an informal loan, for
which repayment is required with or with-
out interest. The proceeds (amount bor-
rowed) are not counted as income in the
month in which they are received but are
considered to be a resource in the following
month(s). To claim exemption of the pro-
ceeds of a loan, a client must prove that he
acknowledges an obligation to repay and
that some plan for repayment exists. If these
conditions can be verified, no written con-
tract is required.

(22)I(27)] interest earned on ex-
cluded burial funds and any appreciation in
the value of an excluded burial arrangement
that are left to accumulate and become a
part of separately identifiable burial fund. If
the burial funds increase by more than
$1,500 because of contributions by client
actions, the amount in excess of $1,500 is a

countable resource.

(23)[(28)] value of any noncash
item (other than food, clothing, or shelter)
for the month of receipt, if that item would
become a partially or totally excluded re-
source were it kept into the month after the
month of receipt.

(24)[(29)] Agent Orange Settle-
ment Fund or any other fund established in
settlement of the Agent Orange product lia-
bility litigation. Public Law 101-239 ex-
cludes the payments from countable income
and resources. The law covers both disabil-
ity and death benefits and is retroactive as
of January 1, 1989.

(25)[(30)] reparation payments
received by Holocaust survivors from the
Federal Republic of Germany. The pay-
ments may be made periodically or as a
lump sum. DHS [The department] accepts
the client’s signed statement of amounts
involved and dates of payment.
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(26)[(31)] payments from a
state-administered fund to aid victims of
crime.

(2N[(32)] payments a state or
local government may make as relocation
assistance.

(28)[(33)] compensation re-
ceived under the Radiation Exposure Com-
persation Act for injuries resulting from
exposure to radiation from nuclear testing
and uranium mining.

(29)[(34)] payments to an ICF-
MR client by the MR facility, intended to
enhance the client’s social skills and func-
tional abilities. The use of such payments
must be included in the client’s active treat-
ment plan.

(30)[(35)] hazardous duty pay of
a spouse or parent absent from the home
because of active military service.

[(36) the first $2,000 per year of
income from leases on individually-owned
trust or restricted Indian lands.]

(BDI(37)] restitution payments
made by the United States government un-
der Public Law 100-383 to Japanese-
Americans (or, if deceased, to their survi-
vors) and Aleuts who were interned or relo-
cated during World War II.

(32)[(38)] reparation payments
received under Sections 500-506 of the
Austrian General Social Insurance Act.

[(39) per capita judgement funds
(including interest and investment income
earned on such funds while the funds are
held in trust) distributed to members of the
Seminole Nation of Oklahoma, the Semi-
nole Tribe of Florida, the independent Sem-
inole Indians of Florida, and the
Miccosukee Tribe of Indians of Florida,
under Public Law 101-277.

[(40) judgment funds, including
interest and investment income which ac-
crued on Indian judgment funds while held
in trust, Aistributed under Public Law
97-458.

[(41) per capita distributions of
funds held in trust by the Secretary of the
Interior to members of an Indian tribe, un-
der Public Law 98-64.

[(42) all money and land trans-
ferred to members of the Puyallup Tribes
under the Puyallup Tribe of Indians Settle-
ment Act of 1989 (Public Law 101-141,
Section 10).]

(33)[(43)] payments under the
Netherlands’ Act on Benefits for Victims of
Persecution 1940-1945 (Dutch acronym,
WUV).

§15.461. Indian-related Exemptions.

(a) Type of payment. The following
statutes provide that certain types of pay-
ments made to members of Indian tribes are

exempt from income and resources as speci-
fied in paragraphs (1)-(4) of this subsection,
or only from income as specified in para-
graph (5) of this subsection.

(1) Indian Judgement Funds
Distribution Act-Public Law 93-134. Effec-
tive October 19, 1973, per capita distribu-
tion payments to members of Indian tribes
who are due judgment funds, according to a
plan of the Secretary of the Interior (or
legislation, when a plan cannot be prepared
or is not approved by the Congress) are
excluded from income and resources. This
does not include payments of funds distrib-
uted or held in trust (i.e., in the possession
or care of a trustee) according to public
laws enacted before October 19, 1973,

(2) Distribution of Indian Judg-
ment Funds-Public Law 97-458. Effective
January 12, 1983, Indian judgment funds
held in trust (i.e., in the possession or care
of a trustee) or distributed per capita,
pursuant to an approved plan, or their avail-
ability, are excluded from income and re-
sources. Indian judgment funds include
interest and investment income accrued
while the funds are held in trust. Initial
purchases made with distributed judgment
funds are excluded from resources.

(3) Per Capita Act-Public Law
93-64.

(A) Effective August 2,
1983, per capita distributions of all funds
held in trust by the Secretary of the Interior
to members of an Indian tribe are excluded
from income and resources.

(B) Any local tribal funds
that a tribe distributes to individuals on a
per capita basis, but which have not been
held in trust by the Secretary of the Interior
(e.g.. tribally managed gaming revenues)
are not excluded from income and resources
under this provision.

(4) Alaska Native Claims Settle-
ment Act (ANCSA)-Public Law 100-241.

(A) Effective February 3,
1988, the following items. received from a
native corporation are excluded from in-
come and resources:

(1) cash received from a
native corporation (including cash dividends
on stock received from a native corporation)
to the extent it does not exceed $2,000, per
individual per year;

(i) stock (including stock
issued or distributed by a native corporation
as a dividend or distribution on stock);

(iii) a partnership interest;

(iv) land or an interest in
land (including land or an interest in land

received from a native ccrporation as a
dividend or distribution on stock) ; and

(v) an interest in a settle-
ment trust.

(B) The ANCSA also pro-
vides that up to $2,000 in retained distribu-
tions from a native corporation may be
excluded from resources for each year be-
ginning with 1988.

(5) payments from Individual
Interests in Trust or Restricted Lands-Pub-
lic Law 103-66. :

(A) Effective January 1,
1994, up to $2,000 per year received by
Indians that is derived from individual inter-
ests in trust or restricted lands is excluded
from income.

(B) Interests of individual In-
dians in trust or restricted lands are ex-
cluded from resources.

(b) Payments to specific Indian
tribes and groups. The following statutes
provide that certain payments made to
members of specified Indian tribes and
groups are exempt from income and re-
sources.

(1) Distribution of Per Capita
Funds-Public Law 85-794. Effective Au-
gust 28, 1958, per capita payments to mem-
bers of the Red Lake Band of Chippewa
Indians from the proceeds of the sale of
timber and lumber on the Red Lake Reser-
vation are excluded from income and re-
sources.

(2) Distribution of Judgment
Funds-Public Law 92-254. Effective March
18, 1972, per capita distribution payments
by the Blackfeet and Gros Ventre tribal
governments to members, which resulted
from judgment funds to the tribes, are ex-
cluded from income and resources.

(3) Distribution of Claims Set-
tlement Funds-Public Law 93-531 and Pub-
lic Law 96-305. Effective December 22,
1974, settlement fund payments to members
of the Hopi and Navajo Tribes, and the
availability of such funds, are excluded
from income and resources.

(4) Receipts from Lands Held in
Trust for Indian Tribes-Public Law 94-114,

(A) Effective October 17,
1975, receipts derived from the following
trust lands and distributed to members of
designated Indian tribes are excluded from
income and resources.

(B) The first four Indian
groups had lands conveyed with mineral
rights prior to Public Law 94-114; that law
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conveyed the rest of the land to the remain-
ing Indian groups.
Figure 1: 40 TAC §15.461(b)(4)(B)

(5) Distribution of Judgment
Funds-Public Law 94-189. Effective De-
cember 31, 1975, judgment funds distrib-
uted per capita to, or held in trust for,
members of the Sac and Fox Indian Nation,
and the availability of such funds, are ex-
cluded from income and resources.

(6) Distribution of Judgment
Funds-Public Law 94-540. Effective Octo-
ber 18, 1976, judgment funds distributed
per capita to, or held in trust for, members
of the Grand River Band of Ottawa Indians,
and the availability of such funds, are ex-
cluded from income and resources.

(7) Distribution of Judgment
Funds-Public Law 95-433. Effective Octo-
ber 10, 1978, any judgment funds distrib-
uted per capita to members of the
Confederated Tribes and Bands of the Yak-
ima Indian Nation or the Apache Tribe of
the Mescalero Reservation are excluded
from income and resources.

(8) Receipts from Lands Held in
Trust-Public Law 95-498. Effective Octo-
ber 21, 1978, receipts derived from trust
lands awarded to the Pueblo of Santa Ana
and distributed to members of that tribe are
excluded from income and resources.

(9) Receipts from Lands Held in
Trust-Public Law 95-499. Effective Octo-
ber 21, 1978, receipts derived from trust
lands awarded to the Pueblo of Zia and
distributed to members of that tribe are
excluded from income and resources.

(10) Distribution of Judgment
Funds-Public Law 96-318. Effective Au-
gust 1, 1980, any judgment funds distrib-
uted per capita or made available for
programs for members of the Delaware
Tribe of Indians and the absentee Delaware
Tribe of Western Oklahoma are excluded
frc - income and resources.

(11) Maine Indian Claims Set-
tlement Act-Public Law 96-420. Effective
October 10, 1980, all funds and distribu-
tions to members of the Passamaquoddy
Tribe, the Penobscot Nation, and the
Houlton Band of Maliseet Indians under the
Maine Indian Claims Settlement Act, and
the availability of such funds, are excluded
from income and resources.

(12) Distribution of Judgment
Funds-Public Law 97-95. Effective Decem-
ber 17, 1981, any distributions of judgment
funds to members of the San Carlos Tribe
of Arizona are excluded from income and
resources.

(13) Distribution of Judgment
Funds-Public Law 97-371. Effective De-
cember 20, 1982, any distributions of judg-
ment funds to members of the Wyandot

Tribe of Indians of Oklahoma are excluded
from income and resources.

(14) Distribution of Judgment
Funds-Public Law 97-372. Effective De-
cember 20, 1982, distributions of judgment
funds to members of the Shawnee Tribe of
Indians (e~bsentee Shawnee Tribe of Okla-
homa, the Eastern Shawnee Tribe of Okla-
homa, and the Cherokee Band of Shawnee
descendants) are excluded from income and
resources.

(15) Distribution of Judgment
Funds-Public Law 97-376. Effective De-
cember 21, 1982, judgment funds distrib-
uted per capita or made available for
programs for members of the Miami Tribe
of Okiashoma and the Miami Indians of
Indiana are excluded from income and re-
sources.

(16) Distribution of Judgment
Funds-Public Law 97-402. Effective De-
cember 31, 1982, distributions of judgment
funds to members of the Clallam Tribe of
Indians of the State of Washington (Port
Gamble Indian Community, Lower Elwha
Tribal Community, and the JYamestown
Band of Clallam Indians) are excluded from
income and resources.

(17) Distribution of Judgment of
Funds-Public Law 97-403. Effective De-
cember 31, 1982, judgment funds distrib-
uted per capita or made available for
programs for members of the Pembina
Chippewa Indians (Turtle Mountain Band,
Chippewa Cree Tribe, Minnesota Chippewa
Tribe, and Little Shell Band of Chippewa
Indians of Montana) are excluded from in-
come and resources.

(18) Distribution of Judgment
Funds-Public Law 97-408. Effective Janu-
ary 3, 1983, per capita distributions of judg-
ment funds to members of the Gros Veatre
and Assiniboine Tribes of Fort Belknap In-
dian Community, and the Papago Tribe of
Arizona, are excluded from income and re-
Sources.

(19) Distribution of Judgment
Funds-Public Law 97-436. Effective Janu-
ary 8, 1983, up to $2,000 of per capita
distributions of judgment funds to members
of the Confederated Tribes of the Warm
Springs Reservation are excluded from in-
come and resources.

(20) Distribution of Judgment
Funds-Public Law 98-123, Effective Octo-
ber 13, 1983, judgment funds distributed to
the Red Lake Band of Chippewa Indians are
excluded from income and resources.

(21) Distribution of Judgment
Funds-Public Law 98-124. Effective Octo-
ber 13, 1983, funds distributed per capita or
family interest payments for members of the
Assiniboine Tribe of the Fort Belknap In-
dian Community of Montana and the Assin-
iboine Tribe of the Fort Peck Indian

Reservation of Montana are excluded from
income and resources.

(22) Distribution of Clams Set-
tlement Funds-Public Law 98-432. Effec-
tive September 28, 1984, judgment funds
and income therefrom distributed to mem-
bers of the Shoalwater Bay Indian Tribe are
excluded from income and resources.

(23) Distribution of Claims Set-
tlement Funds-Public Law 98-500. Effec-
tive October 19, 1984, all distributions to
heirs of certain deceased Indians under the
Old Age Assistance Claims Settlement Act
are excluded from income and resources.

(24) Distribution of Judgment
Funds-Public Law 98-602. Effective Octo-
ber 30, 1984, judgment funds distributed
per capita or made available for any tribal
program, for members of the Wyandotte
Tribe of Oklahoma and the Absentee Wyan-
dottes, are excluded from income and re-
SOurces.

(25) Distribution of Judgment
Funds-Public Law 99-130. Effective Octo-
ber 28, 1985, per capita and dividend pay-
ment distributions of judgment funds to
members of the Santee Sioux Tribe of Ne-
braska, the Flandreau Santee Sioux Tribe,
and the Prairie Island Sioux, Lower
Sioux,and Shakopee Mdewakanton Sioux
Communities of Minnesota are excluded
from income and resources.

(26) Distribution of Judgment
funds-Public Law 99-146. Effective No-
vember 11, 1985, funds distributed per cap-
ita or held in trust for members of the
Chippewas of Lake Superior and the Chip-
pewas of the Mississippi are excluded from
income and resources.

(27) Distribution of Claims Set-
tlement Funds-Public Law 99-264. Effec-
tive March 24, 1986, distributions of clams
settlement funds to members of the White
Earth Band of Chippewa Indians as allot-
tees, or their heirs, are excluded from in-
come and resources.

(28) Distribution of Judgment
Funds-Public Law 99-346. Effective June
30. 1986, payments or distributions of judg-
ment funds, and the availability of any
amount for such payments or distributions,
to members of the Saginaw Chippewa In-
dian Tribe of Michigan are excluded from
income and resources.

(29) Distribution of Judgment
Funds-Public Law 99-377. Effective Au-
gust 8, 1986, judgment funds distributed per
capita or held in trust for members of the
Chippewas of Lake Superior and the Chip-
pewas of the Mississippi are exciuded from
income and resources.

(30) Distributicn of Judgment
Funds-Public Lavs 100-139. Effective Octo-
ber 26, 1987, judgment funds distributed to
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members of the Cow Creek Band of Ump-
qua Tribe of Indians are excluded from
income and resources. ’

(31) Aleutian and Pribilof Is-
lands Restitution Act-Public Law 100-383.
Effective August 10, 1988, per capita resti-
tution payments made to eligible Aleuts
who were relocated or interned during
World Wer II are excluded from income
and resources.

(32) Distribution of Claims Set-
tletent Funds-Public Law 100-411. Effec-
tive August 22, 1988, per capita payments
of claims settlement funds to members of
the Coushatta Tribe of Louisiana are ex-
cluded from income and resources.

(33) Hoopa-Yurok Settlement
Act-Public Law 100-580. Effective October
31, 1988, funds distributed per capita for
members of the Hoopa Valley Indian Tribe
and the Yurok Indian Tribe are excluded
from income and resources.

(34) Distribution of Judgment
Funds-Public Law 100-581. Effective No-
vember 1, 1988, judgment funds held in
trust by the United States, including interest
and investment income accruing on such
funds, and judgment funds made available
for programs or distributed to members of
the Wisconsin Band of Potawatomi
(Hannahville Indians Community and For-
est County Potawatomi) are excluded from
income and resources.

(35) Distribution of Money and
Land-Public Law 101-41. Effective June
21, 1989, all funds, assets, and income from
the trust fund transferred to the members of
the Puyallup Tribe under the Puyallup Tribe
of Indians Settlement Act of 1989 are ex-
cluded from income and resources.

(36) Distribution of Judgment
Funds-Public Law 101-277. Effective April
30, 1990, judgment funds distributed per
capita, or held in trust, or made available
for programs, for members of the Seminole
Nation of Oklahoma, the Seminole Tribe of
Florida, the Miccosukee Tribe of Indians of
Florida, and the independent Seminole Indi-
ans of Florida, (plus any interest and invest-
ment income accruing on the funds held in
trust), and the availability of those funds,
are excluded from income and resources.

(37) Distribution of Settlement
Funds-Public Law 101-503. Effective No-
vember 3, 1990, payments, funds, distribu-
tions, or income derived from them under

the Seneca Nation Settlement Act of 1990

are excluded from income and resources.

(38) Distribution of Settlement
Funds-Public Law 101-618. Effective No-

vember 16, 1990, per capita distributions of

settlement funds under the Fallon Paiute
Shoshone Indian Tribes Water Rights Set-
tlement Act of 1990 are excluded from in-
come and resources,

§15.475. Deeming of Income.

(a) The following requirements ap-
ply:
1)-(3) gNo change.)

(4) The Texas Department of
Human Services (DHS) [department] ex-
empts certain types of income that may be
received by a client’s ineligible spouse, in-
eligible parent, a parent’s ineligible spouse,
or any ineligible children living in the
household. The following types of income
are not deemed to the client:

(A)-(N) (No change.)

[(O) payments made to na-
tives from revenues originating under the
Alaska Native Claims Settlement Act;

[(P) per capita payments to
members of an Indian tribe in settlement of
claims against the U.S. under Public Law
93-134;

[(Q per capita judgement
payments made to the Blackfeet Tribe of
Montana and the Gros Ventre Tribe of the
Fort Belknap Reservation, Montana under
Public Law 92-254;}

(O) certain payments made
to members of Indian tribes and groups.
Many federal statutes provide for the ex-
emption from income and resources of
certain payments made to Indian tribes
and groups. Some statutes pertain to spe-
cific tribes or Indian groups, while others
apply to certain types of payments.

(P)I(R)] benefits  received
from Title I of the Uniform Relocation
Assistance and Real Property Acquisition
Policies Act of 1970;

(Q)I(S)] salaries, value of
meals, and travel allowances to participate
in the Retired Senior Volunteer Program
and in the Foster Grandparent Program of
Title II of the Domestic Volunteer Service
Act of 1973 (formerly Title VI of the Older
Americans Act). Also included are pay-
ments from Title I of the same act, which
includes the Service Corps of Retired Exec-
utives (SCORE), the Active Corps of Exec-
utives (ACE), and the Action Cooperative
Volunteer Program(ACV);

(R)[(T)] payments by the Fe-
deral Disaster Assistance Administration
authorized by the Disaster Relief Act, as
amended;

[(U) per capita judgement
funds, paid under Public Law 94-540, to
members of the Grand River Band of Ot-
tawa Indians;]

(S)I(V)] value of any hous-
ing assistance payment paid on a house
under the United States Housing Act of
1937, the National Housing Act, Section
101 of the Housing and Urban Development
Act of 1965, or Title V of the Housing Act
of 1949, as authorized by Public Law
94-375;

[(W) income received by
members of 21 designated Indian tribes
from lands held in trust by the U.S. under
Section 6 of Public Law 94-114. Although
none of these tribes is located in Texas,
tribal members may live in the state; ]

(MIX)] home energy assis-
tance, except food or clothing, under Public
Laws 97-377 and 97-424. Home energy as-
sistance is assistance in cash or in kind that
is provided by a private, non-profit organi-
zation or a utility company;

(U)I[(Y)] Agent Orange Set-
tlement Fund or any other fund established
in settlement of the Agent Orange product
liability litigation. Public Law 101-239 ex-
cludes the payments from countable income
and resources. The law covers both disabil-
ity and death benefits and is retroactive as
of January 1, 1989,

(V)[(Z)] reparation payments
received by Holocaust survivors from the
Federal Republic of Germany. The pay-
ments may be made periodically or as a
lump sum. DHS [The department] accepts
the client’s signed statement of amounts
involved and dates of payment;

(W)[(AA)] paymeats from a
state-administered fund to aid victims of
crime;

(X)[(BB)] payments a state
or local government may make as relocation
assistance; and

(Y)I(CC)] compensation re-
ceived under the Radiation Exposure Com-
pensation Act for injuries resulting from
exposure to radiation from nuclear testing
and uranium mining,

(Z)[(DD)] payments to an
ICF-MR client by the MR facility, intended
to enhance the client’s social skills and
functional abilities. The use of such pay-
ments must be included in the client’s ac-
tive treatment plan.
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(AA)[(EE)] hazardous duty
pay of a spouse or parent ab.ent from the
home because of active military service.

[(FF) the first $2,000 per
year of income from leases on individually-
owned trust or restricted Indian lands.]

(BB)[(GG)] restitution pay-
ments made by the U.S. government under
Public Law 100-383 to Japanese-Americans
(or, if deceased, to their survivors) and
Aleuts who were interned or relocated dur-
ing World War 1I.

(CC)[(HH)] reparation pay-
ments received under Sections 500-506 of
the Austrian General Social Insurance Act.

{@) per capita judgment
funds (including interest and investment in-
come earned on such funds while the funds

are held in trust) distributed to members of.

the Seminole Nation of Oklahoma, the
Seminole Tribe of Florida, the independent
Seminole Indians of Florida, and the
Miccosukee Tribe of Indians  of Florida,
under Public Law 101-277.

[(0) judgment funds, includ-
ing interest and investment income which
accrued on Indian judgment funds while
held in trust, distributed under Public Law
97-458.

[((KK) per capita distribu-
tions of funds held in trust by the Secretary
of the Interior to members of an Indian
tribe, under Public Law 98-64.

[(LL) all money and lands
transferred to members of the Puyallup
Tribes under the Puyallup Tribe of Indians
Settlement Act of 1989 (Public Law
101-141, §10).]

(DD)[MM)] payments under
the Netherlands’ Act on Benefits for Vic-

tims of Persecution 1940-1945 (Dutch acro-
nym, WUV),

(EE){(NN)] value of medical
services provided free of charge or paid for
with direct payment to the provider by
someone else.

(b) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agancy’s authorily to
adopt.

Issued in Austin, Texas, on Septembsr 14,
1995.

TRD-9511804 Nancy Murphy

Section Managor, Media
and Policy Services

Texes Department of
Human Sorvicss

Proposed date of adoplion: December 1,
1995

For further information, pleass call: (512)
450-3765

¢ L L 2
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Name: Aaron Fuselier
Grade: 9
School: Nederland High School, Nederland ISD

Name: Josh Loflin

9
School: Nederland High School, Nederland ISD




ULE S

WITHDRAWN

An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing

a notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by
the office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 16. ECONOMIC
REGULATION

Part VIII. Texas Racing
Commission

Chapter 321. Pari-mutuel
Wagering

Subchapter C. Simulcast Wa-
gering

Simulcasting at Horse Race-
tracks

e 16 TAC §321.235

The Texas Racing Commission has with-

drawn from consideralion for permanent

adoption a proposed amendment to

§321.235, which appeared in the July 25,

1995, issue of the Texas Register (20

TexReg 5470). The effective date of this with-
awal is Septentber 15, 1995.

Issued in Austin, Toxas, on Seplember 15,
1995.

TRD-9511851 Paula Cochran Cartor
General Counsal

Texas Racing Commiseion
Effective date: September 15, 1985
For further information, please call: (512)
794-8461

L4 ¢ L 2

TITLE 25. HEALTH SER-:
VICES

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 401. System
Administration

Subchapter E. Contracts Man-
agement

¢ 25 TAC §401.375, §401.389

The Texas Department of Mental Health and
Mental Rolardation has withdrawn the emer-
gency effectiveness of the amended
§401.375 and §401.389, conceming the con-
tracts management. The text of the emer-
gency amended §401. 375 and §401.389
appeared in the August 4, 1995, issue ot the
Texas Register (20 TexReg 5835). The effec-
five date of this withdrawal is Oclober 6,

1995.
Issued in Austin, Texas, on September 15,
1995,
TRD-8511874 Ann Utiay
Chairman

Texzas Depariment of
Mental Health and
Mental Retardation

‘.Eﬂedive date: October 6, 1985

For futher information, please call: (512)
206-4518
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An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation

of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice
and statement of legal authority will be published. If an agency adopts the section with changes to the
proposed text, the proposal will be republished with the changes.

TITLE 4. AGRICULTURE

Part I. Texas Department
of Agriculture

Chapter 24. Texas Agricultural
Finance Authority: Farm and
Ranch Finance Program

* 4 TAC §24.38, §24.12

The Board of Directors of the Texas Agricul-
tural Financa Authority (the Authority), a pub-
lic authority within the Texas Department of
Agriculture (the department), adopts amend-
ments to §24.8 and §24.12, concerning the
Farm and Ranch Finance Program, without
changes to the proposed text as published in
the July 21, 1995, issue of the Texas Register
(20 TexReg 5342).

’These amendments are adopted in order to

comply with statutory changes enacted by the
74th Legislature, Senate Bill 699.

The amendment to §24.8 will function by re-
quiring that an applicant have at least three
years experience in agriculture production rel-
evant 1o the application, increasing the maxi-
mum acceptable net worth of the applicant 1o
$400,000, and requiring that the applicant dis-
close any and all business and familial affilia-
tions with board members, staff, and the
lender, that could present a conflict of inter-
est. The amendment to §24.12 will function
by deleting relerences to the down payment,
and renumbering the paragraphs accordingly.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Texas Agriculture Code, §59.022, which pro-
vides the Texas Agricultural Finance Author-
ity with the authority to adopt rules governing
various aspects of the program; §59.023,
which states that the Authority has the power
to adopt rules and procedures as nacessary
to carry out Chapter 59; and Texas Gavern-
ment Code, §2001.004, which requires that
the Authority adopt rules of practice stating
the nature and requirements of ail available
formal and informal procedures.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s authorify.

Issued in Austin, Texas, on September 13,
1995.

TRD-8511751 Dolores Alvarado Hibbs

Chief Administrative Law
Jud

il
Texas Department of
Agriculture

Effective date: October 4, 1995
Proposal publication date: July 21, 1995

For further information, please call: (512)
463-7583

¢ ¢ L 20
Chapter 26. Texas Agricultural
Diversification Program:
Linked Deposits
* 4 TAC §§26.1-26.12

The Texas Department of Agriculture (the de-
partment) adopts the repeal of §§26.1-26.12.
conceming the Texas Agricultural Diversifica-
tion Program: Linked Deposits, without
changes to the proposed text as published in
the July 21, 1995, issue of the Texas Register
(20 TexReg 5343).

The repeals are adopted in order to comply
with statutory changes enacted by the 74th
Legislature, Senate Bill 372, which, effective
September 1, 1995, transfers rulemaking au-
thority for the Linked Deposit Program from
the Commissioner of Agriculture to the Board
of Directors of the Texas Agricultural Finance
Authority (the Authority).

The repeals will function by repealing these
sections so that they may be replaced by new
sections adopted by the Authority.

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted under the Texas
Agriculture Code, §44.007, which provides
the Texas Depariment of Agriculture with the
authority to promulgate rules for the adminis-
tration of the linked deposit program.

This agency hereby certifies that the rule as
adopted has been reviewed by lagal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on September 13,
1995.

TRD-9511752 Dolores Alvarado Hibbs

Chiet Administrative Law
Judge

Texas Department of

Agriculture

Effective date: October 4, 1985
Proposal publication date: July 21, 1985

For further information, please call: (512)
483-7583

¢ ¢ L 2

Chapter 26. Texas Agricultural
Finance Authority: Linked
Deposit Program

* 4 TAC §§26.1-26.12

The Board of Directors of the Texas Agricul-
tural Finance Authority (the Authority), a pub-
lic authority within the Texas Department of
Agriculture (the department), adopts new
§§26.1-26.12, concerning the Linked Deposit
Program (the program), withoiut changes to
the proposed text as published in the July 21,
1995, issue of the Texas Register (20
TexReg 5343).

These new sections are adopted in order to
comply with statutory changes enacted by the
74th Legislature, Senate Bill 372, which, ef-
fective September 1, 1985, (transfers
rulemaking authority for the program from the
Commissioner of Agriculture to the Authority.
These new sedlions replace seclions re-
pealed by the department, and provide for the
continued implementation of the program.

New §§26.1-26.4 will function by providing
definitions, an introduction to the program
rules, and a statement of the program's pur-
pose and scope. New §26.5 will function by
outlining the application procedures for appli-
cants to the finked deposit program, and new
§26.6 will function by outlining the application
procedures for lenders wishing to participate
in the program. New §28.7 will function by
describing the application review procedure
for the program. New §26.8 will function by
describing the acceptance and rejection pro- -
cedures for the program. New §28.9 will func-
tion by siating the permissible and
impermissible uses of loan proceeds under
the program, and new §26.10 will function by
describing the program limilations. New
§26.11 will function by providing that any sec-
tions of the new rules found to be invalid by
any court shall not affect the validity of the
remaining provisions. New §26.12 will func-
tion by providing the address to which com-
mt::ications regarding the program should be
sent.

One comment was received regarding the
adoption of the new sections. Jack Burkett,
Associate Counsel for the Indepsndent Bank-
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ers Association of Texas (IBAT), commented
that the Linked Deposit Program failed to
recognize that loans under the program were
set at interest rates with set maturities tied to
the State’s bisnnium. Mr. Burkett stated that,
apparently, when rates dropped in 1994, the
Texas State Treasury arbitrarily changed the
deposits such that thay were no longer tied to
the State’s biennium, failing to recognize that
loans had sel interest rates with set maturities
tied to the State’s biennium. Mr. Burkeft
stated that it was the bank's and IBAT's belief
that the loans made under the Linked Deposit
Program ware to bs locked in to an inferest
rate not to exceed four points above the rate
of interest earned on the deposit. Mr. Burkett
felt that loans made under the program are, in
fact, variable rate loans, many banks will not
participate, because the nature of the com-
mercial banking business depends upon a
bank being able to predict with accuracy the
bank'’s future income based on certain U.S.
Treasury maturities and not be subject 1o
some arbitrary reduction in interest income. If
the loans turn out to be variable rate loans,
states Mr. Burkett, then the note is incorrect
and the bank will have incomrectly disclosed
the terms of the loan, which can have serious
consequences under both state and federal
law. As a solution, Mr. Burkett suggested
adding a sentence at the end of new §26.6(5)
which would state, "The rate thus set shall
remain fixed at that rate until the end of the
then existing fiscal biennium." The board
does not disagree with Mr. Burkett's sugges-
tion, but at this time, the board does not have
the authority to incorporata the comment into
this rule. The board's rulemaking authority is
limited to the loan portion of the program. The
proposal conained in the comment seeks to
control the actions of the Texas State Trea-
sury (the Treasury) in the depository portion
of the program. The board will enter into
discussions with the Treaswury and, if agree-
ment is reached with the Treasury, may con-
:;Eet the amendment of these rules at a later
te.

The new sections are adopted under the
Texas Agricuture Code, §44.007, as
amended by the 74th Legislature, Senate Bill
372, which, effective September 1, 19895, pro-
vides that the Board of Directors of the Au-
thority shall promulgate rules for the
administration of the loan portion of the linked
deposit program; and Texas Govemment
Code, §2001.004, which requires that the Au-
thority adopt rules of practice stating the na-
ture and requirements of ali available formal
and informal procedures.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found t¢ be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on September 13,
1995.

TRD-8511753 Dolores Alvarado Hibbs

Chiet Adminietrative Law
Judge

Texas Departmemt of
Agriculture

Effective date: October 4, 1995

Proposal publication date: July 21, 1995
For further information, please call: (512)
463-7583

¢ ¢ L 2

Chapter 28. Texas Agricultural
Finance Authority: Loan
Guaranty Program

* 4 TAC §§28.3, 28.5-28.13

The Board of Directors of the Texas Agricul-
tural Finance Authority (the Authority), a pub-
lic authority within the Texas Department of
Agriculture (the department), adopts amend-
ments to §§28.3, 28.5-28.13, concerning the
Loan Guaranty Program, without changes to
the proposed text as published in the July 21,
1995, issue of the Texas Register (20
TexReg 5348).

These amenximents are adopted in order to
comply with statutory changes enacted by the
74th Legislature, Senate Bill 372, to delete
duplicative and unnecessary provisions, to
better reflect the actual practice of the pro-
gram, to provide greater clarity to the rules,
and to provide for more efficient operation of
the program.

The amendment to §28.3 will function by de-
leting references to the complete title of the
Texas Agricultural Finance Authority through-
out the sections, and use the term "Authority”
instead, to make full use of the definition of
Authority contained in §28.3, and by clarifying
the definitions of "Act", "interest rate", and
"qualiied application." The amendment to
§28.6 will function by deleting subsection (b),
which provides for maximum loan guaranty
amounts and ratios, as it is an unnecessary
duplication of other sections. The amendment
to §28.7(a)(2) will function by deleting the
requirement that the employment opportuni-
ties created by a proposed project be in the
field of diversified, innovative, or value-added
agricultural production, processing, market-
ing, or exporting of agricuttural products. The
deleted provision is unnecessary and duplica-
tive of other provisions regarding the nature
of businesses 10 be assisted by the loan
guaranty program. The amendment to
§28.7(a)(7) will function by deleting the word
"preliminary” in reference to the letter of com-
mitment from a lender to the Authority. The
amendment to §28.7(c) will funclion by clari-
fying that refinancing of a debt is not an
eligible project cost where the refinancing will
be used to improve the lender's position in
the loan, thereby preventing lkenders from
refinancing loans in an attempt to decrease
their exposure on the loans. The amendment
to §28.8(e) will function by adding a time
limitation of 30 days for the acceptance of a
loan commitment, altering the time limitation
for closing of a loan from 90 to 180 days, and
providing that the board may approve an ad-
ditional extension of not more than 60 days.
The amendment to §28.9(a)(15) will function
by providing that applicants must disclose
business and familial affiliations with employ-
ees of the department that may create a
confict of interest. The amendmemt to
§28.9(a)(16) will function by requiring that an
acknowledgment form be provided by the ap-
plicant for all guaraniors and/or owners with
more than 20% ownership. The amendment
10 §28.10(c) will function by providing that the
maximum aggregate loan amount may not
exceed $1 million, but upon a two-thirds vote,
the maximum aggregate loan amount may

exceed $1 million, but may not exceed $2
million. The amendment also provides that a
business that already has an existing loan
with the authorty may not cblain & second
loan except upon a two-thirds vote of the
board. The amendment to §28.10(d) will func-
tion by deleting provisions regarding maxi-
mum loan amounts as duplicative, and by
stating that the Authority shall participate in
every loan in an amount no less than 80% of
the loan guaranty amount. The amendment
reflacts the current practice of the Authority.
The proposed amendment to §28.10(h) will
function by deleting the amount of the nonre-
fundable application fes. The amendment to
§28.10(f) will function by deleting, as unnec-
essary verbiage, the language that states that
the loan closing will be held at the date, time,
and location determined by the Authority.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Texas Agriculture Code, §58.022, which pro-
vides the Authority with the authority to adopt
rules and procedures as necessary for the
administration of its programs; §58.023,
which provides the Authority with the author-
ity to adopt rules to establish criteria for eligi-
bility of applicants and lenders under the
Loan Guaranty Program; and Texas Govern-
ment Code, §2001.004, which requires that
the Authority adopt rules of practice stating
the nature and requirements of all available
formal and informal procedures.

This agency hereby certifies that the rule as
adopted has been reviswed by legal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on September 13,
1995.

TRD-8511754 Dolores Alvarado Hibbs

Chief Administrative Law
Judge

Texas Department of

Agriculture
Effective date: October 4, 1995
Proposal publication date: July 21, 1995

For further information, please call: (512)
463-7583

¢ ¢ L 2
TITLE 13. CULTURAL
RESOURCES

Part I. Texas State Library
and Archives
Commission

Chapter 7. Local Records

Records Retention Schedules
* 13 TAC §7.125

The Texas State Library and Archives Com-
mission adopts an amendment to §7.125,
concerning the adoption of a records reten-
tion schedule for records of various public
works and services depariments of local gov-
emments and a revised records retention
schedule for records common to all local gov-

20 TexReg 7596 September 22, 1995 Texas Register ¢




emments pursuant to the Government Code,
§441.158(a). Section 7.125 is adopted with
changes to the proposed text as published in
the April 28, 1995, issue of the Texas Regis-
ter (20 TexReg 3125). The changes occurrad
only to the Local Schedule GR, FIGURE 1:
13 TAC §7.125(b)(1), and Local Schedule
PW, FIGURE 2: 13 TAC §7.125(b)(2), and
are adopted with minor editorial changes to
corect the title of Form SLR 501, (Request
for Authority to Destroy Unscheduled Re-
cords) on page 2 of each schedule and to
comrect typographical errors. A retention note
was added to item number 1075-01(a) in Lo-
cal Schedule GR (page 22) to clarify applica-
tion of the retention period. There were no
changes made to the text of §7.125 and the
rule will be republished only for cla:ification.

The schedules establish mandatory minimum
periods of time the records listed must be
retained by local govemments and elected
county officers before disposal. Local Sched-
ule PW provides retention periods for building
inspection records, traffic and transportation
records, envionmental hazards records,
parks and recreation records, libraries and
museum records, records of social services,
and records of other public works or services
activities in local governments. Local Sched-
ule GR s amended by adding relention
periods for records relating to workplace
safety and data processing.

The schedules provide guidelines to local offi-
cials concerning how long records must be
retained before they are eligible for disposal
as specified by the Local Government Coda,
§203.042, and assist those officials in meet-
ing the requirements of the Local Govern-
ment Code, §203.41, for preparation and
filing of records control schedules that con-
form to the records retention schedules is-
sued by the commission.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Gov-
emment Code, §441.158(a), which requires
the commission to prepare and distribute re-
cords retention schedules for local govemn-
ment records and to adopt the schedules by
rule. The amendments were approved by the
Local Government Records Committes, as
required by the Government Code, §441.165,
at an open meeting held in Austin on Juno 20,
1995.

The Government Code, §441.158(a) is af-
fected by the amendment.

§7.125. Records Retention Schedules.

(a) The following records retention
schedules, required to be adopted by rule
under the Government Code, 441.158(a),
are adopted by reference. Copies of the
schedules are available from the State and
Local Records Management Division,
Texas State Library, P.O. Box 12927,
Austin, Texas 78711-2927; (512) 452-9242.

(1) Local Schedule LC: Records
of Justice and Municipal Courts;

(2) Local Schedule TX: Records
of Property Taxation, 2nd Edition;

(3) Local Schedule EL: Records
of Elections and Voter Registration;

\4) Local Schedule SD: Records
of Public School Districts;

(5) Local Schedule JC: Records
of Public Junior Colleges:

(G) Local Schedule HR: Records
of Public Health Agencies;

(7) Local Schedule PS: Records
of Public Safety Agencies;

(8) Local Schedule CC: Records
of County Clerks;

(9) Local Schedule DC: Reco!
of District Clerks; -

(10) Local Schedule UT: Re-
cords of Utility Services.

(b) The following records retention
schedules, required to be adopted by rule
under the Government Code, 441.158(a),
are adopted.

(1) Local Schedule GR: Records
Common to All Local Governments, 3rd
Edition.

FIGURE 1: 13 TAC 7.125(b)(1).

(2) Local Schedule PW: Re-
cords of Public Works and Services.
FIGURE 2: 13 TAC 7.125(b)(2).

. (c) The retention periods in the re-
cords retention schedules adopted under
subsections (a) and (b) of this section serve
to amend and replace the retention periods
in all editions of the county records manual
published by the commission between 1978
and 1988. The retention periods in the man-
ual, which were validated and continued in
effect by the Government Code, 441.159,
until amended, are now without effect.

This agency hereby certifies that the rule as
adopted has been reviswed by legal counsel
and found 1o be a valid exercise of the agen-
cy's legal authority.

Issued in Auslin, Texas, on September 14,
1995,

TRD-9511793 Raymond Hitt

Assistant State Lbrarian
Texes State Library and
Archives Commission

Effeclive date: November 1, 1995
Proposal publication date: April 28, 1995
For fusther information, please call: (512)
463-5480
¢ ¢ L 4

Part III. Texas

Commission on the Arts
Chapter 31. Agency Procedures
¢ 13 TAC §31..10

The Texas Commission on the Arts adopts by
referance an amendment to §31.10, concem-
ing the Application Forms and Instructions for

the Financial Assistance Application, with
changes to the proposed text as published in
the August 8, 1985, issue of the Texas Regis-
ter (20 TexReg 5978).

This section is being adopted to ba consistent
with the Texas Arts Plan as amended Sep-
tember, 1993.

By adopling the amendment, the commission
will be better able to assist applicants in com-
pleting the application form for financial assis-
tance.

No comments wers received regarding adop-
tion of the amendment.

‘The amendment is adopled under Texas Civil
Statutes, Government Code, §444.009, which
provide the Texas Commission on the Arts
with the authority to make rules and regula-
tions for its government and that of is officers
and commitiees.

§31.10. Financial Assistance Application
Form. The commission adopts by refer-
ence the application form and instructions
for the Financial Assistance as outlined in
the Texas Arts Plan as amended September,
1993. This document is published by and
available from the Texas Commission on
the Arts, P.O. Box 13406, Austin, Texas
78711,

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to ba a valid exercise of the agen-
cy's lagal authority.

Issued in Austin, Texas, on September 14,
1995.

TRD-8511785 Rhonda L. Hill

Director of Finance and
Administration

Texas Commission on the
Arts

Effective date: October 5, 1995
Proposal publication date: August 8, 1995

For further information, please call. (512)
463-5535

¢ ¢ ¢
Chapter 35. Texas Arts Plan
e 13 TAC §352

The Texas Commission on the Arts adopts by
reference new §35.2, concerning the Adden-
dum to the Texas Arts Plan which oullines the
aclivities of the commission, with changes to
the proposed text as published in the August
8, 1995, issue of the Texas Register (20
TexReg 5978).

This section is being adopted to ba consistent
with the Texas Arts Plan as amended Sep-
tember, 19%3.

By adopting the new section, tha commission
will be abile to inform the public of changes to
select programs and procedures in the Texas
Aris Plan.

No comments were received regarding adop-
tion of the new section. -

The new section is adopted under Texas Civil
Statutes, Government Code, §444.009, which

¢ ADOPTED RULES September 22, 1995 20 TexReg 7597



provide the Texas Commission on the Ars
with the authority to make rules and regula-
tions for its government and that of its officers
and committees.

§35.2. Addendum to the Texas Arts
Plan. The commission adopts by refer-
ence the Addendum to the Texas Arts Plan,
This document is published by and avail-
able from the Texas Commission on the
Arts, P.O. Box 13406, Austin, Texas 78711,

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on September 14,
1995.

TRD-9511796 Rhonda L. Hill

Director of Finance and
Administration

Texas Commission on the
Ans

Effective date: October 5, 1995
Proposal publication date: August 8, 1985

For further information, please call: (512)
463-5535

¢ ¢ L

Chapter 37. Application Forms
and Instructions for
Financial Assistance

* 13 TAC §37.23, §37.24

The Texas Commission on the Aris adopts by
reference amendments to §37. 23 and
§37.24, conceming the Application Forms
and Instructions for the Arts In Education
Program-Sponsors and the Texas Touring
Arts Program-Company/Artist, with changes
to the proposed text as published in the Au-
gust 8, 1995, issue of the Texas Register (20
TexReg £979).

These sections are being adopted to be con-
sistent with the Texas Arts Plan as amended
September, 1993.

By adopting the amendments, the commis-
sion will be able to better assist applicants in
completing the financial assistance applica-
tion forms.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under Texas
Civil Statutes, Government Code, §444.009,
which provide the Texas Commission on the
Arts with the authority to make rules and
regulations for its government and that of its
officers and committees.

§37.23. Application Form and Instructions
for Arts In Education Program-Sponsors.
The commission adopts by reference the
application form and instructions for the
Arts In Education Program-Sponsors as out-
lined in the Texas Arts Plan as amended
Seytember, 1993. This document is pub-
lished by and available from the Texas
Commission on the Arts, P.O. Box 13406,
Austin, Texas 78711

§37.24. Application Form and Instructions
for Texas Touring Arts Program-
Company/Artist. The commission adopts
by reference the application form and in-
structions for the Texas Touring Arts
Program-Company/Artist as outlined in the
Addendum to the Texas Arts Plan. This
document is published by and available
from the Texas Commission on the Arts,
P.0O. Box 13406, Austin, Texas 78711.

This agency hereby certifies that the rule as
adopted has been reviewed by lagal counsel
and found to be & valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on September 14,
1995.

TRD-9511797 Rhonda L. Hill

Director of Finance and
Administration

Texas Commission on the
Ars

Effective date: October 5, 1995
Proposal publication date: August 8, 1995

For further information, please call: (512)
463-5535

¢ ¢ ¢ "
* 13 TAC §3725

The Texas Commission on the Arts adopts
the repeal of §37.25, conceming the Applica-
tions Forms and Instructions for the Texas
Towing Ars Program-Visual Arts, without
changes to the proposed text as published in
the August 8, 1995, issue of the Texas Regis-
ter (20 Tex Reg 5978).

This section is being adopted to be consistent
with the Texas A