A\

Volume 20, Number 77 October 10, 1995 Page 8249-8344

Texas Ethics Commission f‘:i‘:zzm o

Advisory Opinion Requests 1 TAC 8§255.7 covoooeeeeeoecesesssescosssss s 8265

AOR-31T oo sosessssssmessessssssssssssesss s 825 pblic Utility Commission of Texas

AOR-B18.oooeoreveseversmssesssssssssse s 8259

AOR-319..iiinnirnnsssss s sssiesines 8259 Substantive Rules

Emergency Sections 16 TAC §§23.21, 23.23, 23.24, 2326-23.28.......... 8265

State Board of Dental Examiners 16 TAC §§23.41, 23.42, 23.44-23.46, 23 .48, 2349, 23.52,
23.55, 23.56, 23.58 .....oooocosreecssessssess s 8282

Dental Hygiene Licensure State Board of Dental Examiners

y7 3 VX O3 11 3 2O, 8261 .

Proposed Sections Dental Licensure

Advisory Commission on State p7 8 V- YOI 1) U A 8296

Emergency Communications Fees
Standards v VX oI 311735 S 8297
§ YO .3 Ty OO 8263

The Table of TAC Titles Affected, published October 6, 1995, stated in the heading that the range covered
January-September. The Table contained cites only for the month of September.

Contents Continued Inside

B

The Texas Register is printed on recycled paper




Texas Reglater

a section of the
Offico of tho
Sccretary of State
P.O. Box 13824
Austin, TX 78711-3824
(512) 463-5561
FAX (512) 463-5569

Secretary of State
Antonio O. Garza, Jr.

Director
Dan

Assistant Director
Deo Wright

Circulation/Marketing
Tamara Joinor
Jill S. Ledbettor

Texas Administrative
Code Section
Dana Blanton

Madeline Chrisner

Documents Section
Roberta Knight
Jarmie McCornack
Patty Webster

Open Mectings Clerk
Jamic McComack

Production Section
Casla Carter
Roy Felps
Apn Franklin
Mimi Sanchoz

Roceptioniet
Dancane Jaszo

Texas Register, ISSN
0362-4781, is published
semi-weekly 100 times a
year except July 7,
November 10, Novem-
ber 28, and December 29,
1995. Issues will be
published by the Office
of the Secretary of State,
1019 DBmzos, Austin,
Texas 78701,  Sub-
scriplion costs: onc year -
printed, $95  and
clectronio,  §90;  six-
mouth printed, $75 and
clectronic, $70. Singlke
copics of moat issuca arv
availablo at $7 per copy..

Material in the Texas
Register is the property
of the State of ‘lexas.
However, it may be
copied, reproduced, or

person  without  per
mission of the Texas
Register Director, pro-
vided no such repub-
lication shall bear the
legend Texas Register or
“Official”  without the
written permission of the
direotor.

The Texas Register is
published  under the
Govemment Code, Title
10, Chapter 2002. Second
class postage is paid st
Austin, Toxas.

POSTMASTER: Pleasc
send form 3579 changes
to the Texas Register,
RO. Box 13824, Austin,
TX 78711-3824,

How to Use the Texas Register

Information Available: The 11 sections ol the Texas
Register represent various facets of state government.
Documents contained within them include:

Governor - Appoiniments, executive orders, and
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be published by statute or provided as a public service.

Specific explanation on the contents of each section
can be found on the beginning page of the section. The
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indexes to aid in researching material published

How to Cite: Material published in the Texas Register
is refcrenced by citing the volume 1n which the
document appears, the words “lexReg” and the
beginning page number on which that document was
published. For example. a document published on page
2402 of Volume 20 (199S5) 1 cued us lollows' 20
TeaReg 2402,
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page numbers are now wrilten as citations Example: on
page 2 in the lower-left hand corner of the page, would
be wrilten *20 TexReg 2 issue date,” while on the
opposite page, page 3, in the lower right-hand corner,
would be written “issue dute 20 feakeg 3

How to Research: The public ts 1oviied to research
rules and information of interest between 8 am and 5
p.m. weckdays at the Texas Register ollice, Room 245,
James Earl Rudder Building, 1019 Brazos, Austin,
Material can be found using Texas Register indexes,
the Texas Administrative Code, sechon numbers, or
TRD numbser.

Texas Administrative Code

The Texas Administrative Code (TAC) 15 the official
compilation of all final state agency rules published in
the Texas Register. Following its effecuve date, a rule
is cntered into the Tevas Administrative Code
Emergency rules, which may be adopled by an agency
on an interim basis, are not codihed witlun the TAC
West Publishing Compam. the ofticid publisher of the
TAC, publishes on an annual basts

The TAC volumes ure arranged into Tides wusing

The Uffice of the Secretary of State dions net divevanaite o the tagas of race, s olor, satwml ongan sex religon age o disalidity s emplay wo sl or the provigion of sinaces

Arabic numcrals) and Purts (using Roman numerals). The

“'Titles are broad subject categories into which the agencics

erc grouped as a matier of convenience. Each Part
represents an individual state agency. The Official TAC
aso is available on WESTLLAW, West's compulerized
legal research service, in the TX-ADC database.

To purchase printed volumes of the TAC or to inquire
about WESTILAW access to the TAC call West: 1-800-
328-9352,

The Tites of the TAC, and their respective Tile
numbers arc:

1. Administration
4. Agriculture
7. Banking and Sccuritics
10. Community Development
13. Cultural Resources
16. Economic Regulation
19. Education
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25. Health Services
28, Insurance
30. Environmental Quality
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34, Public Finance
37. Public Safety and Corrections
40, Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, each scclion is
designated by @ TAC number, For example in the citation
1 TAC §27.15:

1 indicates the title under which the agency appears
in the Texas Administrative Code; TAC stands for the
Tevas Administrative Code; §27.15 is the section number
of the rule (27 indicates that the section is under Chapter
27 of Title I; 15 represents the individual section within
the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to thc Texas
Administrative Code, plcase look at the Table of TAC
Titles Affected. The table is published cumulatively in the
blue-cover quarterly indexes to the Texas Register
(Januvary 21, April 15, July 12, and October 11, 1994). In
its second issue cuch month the Texas Register contains
cumulative Table of TAC Titles Affected for the preceding
month. I n rule has changed during the time period
covered by the table, the rule’s TAC number will be
printed with one or morc Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Partl, Texas Department of Human Services
40 TAC 83.704............. 950, 1820

‘The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar ycar), '

Update by FAX: An up-to-datc Table of TAC Tilles
Affected is available by FAX upon request. Please specify
the state agency and the TAC number(s) you wish to
update. This service 1s free to Tevas Register subscribers

Please have your subscription number ready when vou
mahe your request, For non-subseribers there will be a fee
of $2.00 per puge (VISA, MasterCard) (512) 463-5561.
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TeExas ETHics
OMMISSION s

’The Texas Ethics Commission is authorized by Government Code, §571.091, to issue advisory opinions in
regard to the following statutes: the Government Code, Chapter 302; the Government Code, Chapter 305;
the Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal
Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed
to the Office of the Texas Ethics Commission, P.,O. Box 12070, Austin, Texas 78711-2070. (512)
463-5800.

\

Advisory Opinion Requests

AOR-317. The Texas Ethics Commission
has been asked to consider whether a legis-
lator may received payment from a law firm
for services performed before the legislator
held public office. The payments in ques-
tion are for services provided to the law
firm to assist the law firm in entering into a
contract with a school district,

AOR-318. The Texas Ethics Commission
has been asked whether a judge may use
campaign funds to pay for social events
sponsored by a loeal bar association.

AOR-319. The Texas Ethics Commission
has been asked to consider the meaning of
the phrase "a particular matter in which the
former officer or employee participated” in
the Government Code, §572.054(b). The
specific question is whether a former em-
ployee of a state agency "participated” in a
matter he was unaware of during his tenure
at the state agency if the employees who
had personal involvement with the matter
were subordinate to him in the agency per-
sonnel hierarchy.

Issued in Austin, Texas, on September 29,
1995.

‘TRD-9512558 Lucia Dodson
Executive Assistant
Texas Ethics Commission

Filed: October 3, 1985
¢ é ¢
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Name: Ashley Poteet
Grade: 4

School: Malakoff Elementary School, Malakoff ISD




EMERGEN
ULE. S s

CY

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it
determines that such action is necessary for the public health, safety, or welfare of this state. The section
may become effective immediately upon filing with the Texas Register, or on a stated date less than 20
days after filing and remaining in effect no more than 120 days. The emergency action is renewable once for

no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is indicated by
the use of bold text. [Brackets] indicate deletion of existing material within a section.

ik

TITLE 22. EXAMINING
BOARDS

Part V. State Board of
Dental Examiners

Chapter 103. Dental Hygiene
Licensure

Qualifications of Applicants
* 22 TAC §103.2

The State Board of Dental Examiners adopts
on an emergency basis new §103.2, concern-
ing procedures whereby dental hygienists
practlicing in other states, territories, and the
District ot Columbia may obtain a dental hy-
gienist's license based on credentials from
those jurisdictions.

This rule is adopted on an emergency basis
to comply with statutory requirements of the
Dental Practice Act for hygienists to be able
to become licensed by credentials. The Board
has determined there is an imminent peril to
the public health and safety in that there is an
unfulfiled demand for dental hygienists.
There is an immediate need for additional
qualified hygienists to perform dental hygiene
work for dentists to assure quality services
are available to the public and to provide
dentists the dental hygiene support neces-
sary for them to comply wi*h the Dental Prac-
tice Act.

The new rule is adopted on an emergency
basis under Texas Government Code,
§2001.034; Texas Civil Statutes, Article
4551d(a), which provides the State Board of
Dental Examiners with the authority to adopt
and promulgate rules and regulations neces-
sary to assure compliance with law related to
the practice of dentistry; and Article 4545a,
§1, which provides for licensing of dental hy-
gienists by credentials.

§103.2. Licensure by Credentiuls-Dental
Hvgienist. The State Board of Dental Ex-
aminers will license dental hygiene appli-
cants by credentials upon payment of a fee,
in an amount set by the Board, who meet all
SBDE and State of Texas minimum appli-

cant requirements, general licensure qualifi-
cations, and all of the following criteria:

(1) Has graduvated from a dental
hygiene school accredited by the Commis-
sion on Dental Accreditation of the Ameri-
can Dental Association.

(2) Is currently licensed in good
standing in another state, the District of
Columbia, or territory of the United States
that has licensing requirements that are sub-
stantially equivalent to the requirements of
the Texas Dental Practice Act.

(3) Has practiced dental hy-
giene:

(A) For a minimum of five
years immediately prior to applying.

(i) The term immediately
means:

(I) For applications re-
ceived by the SBDE between February 6,
1995, and October 31, 1995, all or part of
the period of time between June 1, 1994,
and October 31, 1995.

(I) For applications
received by the SBDE after October 31,
1995, a period of time up to 120 days in
length.

(i)  An applicant has
practiced dental hygiene for five years if he
or she has been actively engaged in practice
for at least 26 weeks in each of the past five
years.

(B) As a dental educator for
a minimum of five years; or

(C) for two years of obli-
gated service in the state under the National
Health Service Corps or other federal schol-
arship or loan repayment program.

(4) Is endorsed by the state
board of dentistry of the jurisdiction of cur-
rent practice. Such endorsement is estab-
lished by providing a copy under seal of the
jurisdictional entity of the current dental
hygienist's license and by a certified state-
ment that he/she has current good standing
in said jurisdiction.

(5) Has not been the subject of
final or pending disciplinary action in any
jurisdiction in which he/she is or has been
litensed.

(6) Has successfully completed
the SBDE's jurisprudence examination.

(7) Has passed a national writ-
ten examination relating to dental hygiene
as certified by the Joint Commission on
National Dental Examinations or other ex-
amination approved by the SBDE.

(8) Isreputable, as demonstrated
by at least two letters of character reference
which have been notarized.

(9) Each candidate for licensure
by credentials must submit to the creden-
tials review committee of the Board the
above required documents and information,
and other documents or information that
may be requested, to enable the committee
to appropriately evaluate an application and
make a recommendation to the Board for
action on the application.

(10) Each applicant must show
proof of current CPR certification as re-
quired by the Texas Dental Practice Act,
Article 4545a, §1(a)(6).

Issued in Austin, Texas, on October 2, 1995.

TRD-8512539 Douglas A. Beran, Ph.D
Executive Director
State Board of Dental
Examiners

Effective date: October 2, 1995
Expiration date: January 30, 1996

For further information, please call: (512)
463-6400

4 ¢ ¢
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Name: Caleb Brown -

Grade: 4
School: Malakoff Elementary School, Malakoff ISD




PROPOSED
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Before an agency may permanently adopt a new or amended section or repeal an existing section, a
proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also, in the case of substantive action, 2 public hearing must be granted if
requested by at least 25 persons, a governmental subdivision or agency, or an association having at least

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use

TITLE 1. ADMINISTRA-
TION

Part XII. Advisory
Commission on State
Emergency
Communications

Chapter 251. Standards
e 1 TAC §251.7

The Advisory Commission on Stale Emer-
gency Communications (ACSEC) proposes
new §251.7, in accordance with the Texas
Health and Safety Code, Chapter 771, con-
cerning Guidelines for Implementing Inte-
grated Services to identify the integration of
the typical 9-1-1 features (Automatic Number
Identification, ‘Automatic Location Identifica-
tion, and Selsctive Routing) with a digital map
display of location information inlo one work-
station at the emergency call answering posi-
tion. The technological changes which are
occurring, as well as the increasing volume ot
callers who cannot accurately identify their
location (e.g., cellular callers) has created the
need for the addition of these guidelines.

Mary A. Boyd, executive director, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for slate or local government as
a result of enforcing or administering the sec-
tion. Any additional costs which may arise
due to the implementation of the newly al-
lowed level of service, are already accounted
for in the agencies’ strategic plan budget and
will be paid for through the 9-1-1 service fees
and 9-1-1 surcharge fees. Ms. Boyd also has
determined that there will be no fiscal effect
on local employment or the local econcmy.

Ms. Boyd also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be the need of
emergency assistance. There will be no effect
on small businesses. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Comments on the proposal may be submitted
to Mary Boyd, Executive Director, ACSEC,
333 Guadalupe, Suite 2-212, Austin, Texas
78701-3942.

The new secfion is proposed under the
Health and Safety Code, Chapter 771,

of bold text. [Brackets] indicate deletion of existing material within a section.

§§771.051, 771,056, and 771.057, which au-
thorizes the ACSEC with authority to develop
and amend a regional plan for the establish-
ment and operation of 9-1-1 services through-
out a 9-1-1 region that meets the standards
established by the commission according to
procedures determined by the Commission.

The proposed new rule affects the Health and
Safety Code, Chapter 771, §§771.051,
771.056 and 771.057.

§251.7. Guidelines for Implementing Inte-
grated Services.

(a) Definitions. When used in this
rule, the following words and terms shall
have the meanings identified in paragraphs
(1)-(13) of this subsection, unless the con-
text and use of the word or terms clearly
indicates otherwise.

(1) 9-1-1 Database Record-A
physical record which includes the tele-
phone subscriber information to include the
caller’s telephone number, related locational
information, and class of service, and con-
forms to NENA adopted database standards.

(2) 9-1-1 Funds-Funds assessed
and disbursed in accordance with the Texas
Health and Safety Code, Chapter 771.

(3) 9-1-1  Equipment-Capital
equipment acquired partially or in whole
with 9-1-1 funds and designed to support
andfor facilitate the delivery of an emer-
gency 9-1-1 call to an appropriate emer-
gency response agency.

4) Address Completion-A
county addressing project, based upon the
inventory, has corrected address errors, no-
tified all affected residents or address
changes by the county addressing authority,
provided all new or changed addresses to
telephone companies and the post office.
and established a maintenance m :nod.

(5) Address Maintenance
Plan-A plan that identifies a cost effective
program for the maintenance of addressing
in a county. For regional planning commis-
sions, this plan s part of a regional plan as
described by the Texas Health and Safety
Code, Chapter 771.

(6) Digital Map. A computer
generated and stored data set based on a
coordinate system which includes geograph-
ical and attribute information pertaining to a
defined location. A digital map includes
street name and locational information, data
sets related to emergency service provider
boundaries, as well as other associated data.

(7) Emergency Communications
District~A public agency or group of public
agencies acting jointly that provided 9-1-1
service before September 1, 1987, or that
had voted or contracted before that date to
provide that service; or a district created
under Texas Health and Safety Code, Chap-
ter 772, Subchapters B, C, or D.

(8) Integrated Services-A level
of service which, in an integrated fashion,
combines features normally associated with
9-1-1 call delivery, including but not lim-
ited to automatic number identification
(ANI), automatic location identification
(ALD), selective routing (SR) capabilities,
and utilizes integrated enhancements to fa-
cilitate call delivery including, but not lim-
ited to, digital mapping capabilities.
Integrated services for this application is
defined as incorporating multiple data sig-
nals into a single workstation.

(9) Graphical Display of Loca-
tion Information-The ability to display a
map on a telecommunicator’s terminal in
response to a 9-1-1 call, or inquiry, that
relates to the caller’s location. Features may
include the display of an address or geo-
graphic based coordinate locations, and the
ability to zoom, pan and show other related
geographical information or features.

(10) Geographic  Information
System (GIS)-A system necessary to map
emergency service number (ESN) bound-
aries and reflect annexations and other fea-
ture changes; to list emergency service
provider translations for ESNs, to provide
and maintain master street address guide
(MSAG) format, validate and resolve data-
base discrepancies; to project new addresses
and block ranges as an initial assignment or
correction for ongoing issuance of new ad-
dresses; and for locator maps for emergency
services providers.
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(11) Regional Planning Com-
mission-A commission established under
Local Government Code, Chapter 391, also
referred to as a regional council of govern-
ments (COG).

(12) Strategic  Plans-Regional
plans developed in compliance with Chapter
771 shall include a strategic plan that pro-
jects regional 9-1-1 service costs, and ser-
vice fee and other non-equalization
surcharge revenues at least three years into
the future, beginning September 1, 1994,
Within the context of §771.056(d), the Ad-
visory Commission on State Emergency
Communications (ACSEC) shall consider
any revenue insufficiencies to represent
need for equalization surcharge funding
support.

(13) Wireless 9-1-1 Call-A call
into a 9-1-1 system from an end user of
two-way local wireless voice service avail-

able to the public from a commercial mo- -

bile radio service. The term includes any
wireless two-way communication device
provided by a mobile service or the func-
tional equivalent of a mobile service.

(b) Policy and Procedures. As au-
thorized by the Texas Health and Safety
Code, Chapter 771, the ACSEC may im-
pose 9-1-1 emergency service fees and
equalization surcharges to support the plan-
ning, development, and provision of 9-1-1
service throughout the state of Texas. The
implementation of such service involves the
procurement, installation and operation of
equipment designed to either support or fa-
cilitate the delivery of an emergency call to
an appropriate emergency response agency.
In addition, the ACSEC has funded address-
ing projects throughout the state to allow
for the implementation of automatic loca-
tion identification (ALI) level of service. In
the funding of such projects, it has been the
policy of the ACSEC to fund geographic
information systems and the development of
digital maps to support such activities. The
ACSEC recognizes the rapidly changing
telecommunications , environment in wire-
less services and its impact on 9-1-1 emer-
gency services. Integration of new
technology and 9-1-1 functionality will fa-
cilitate the delivery of an emergency call. It
is the policy of the ACSEC that all
9-1-1 emergency calls for service be han-
dled at the highest level of service avail-
able. In accordance with this policy, the
following policies and procedures shall ap-
ply to the installation and implementation of
integrated services funded in part or in
whole by the 9-1-1 funds referenced in sub-
section (a)(2) of this section (relating to
Definitions) .

(1) For regional planning com-
missions and emergency communication
districts requesting the funding of integrated
services under this policy, the implementa-

tion of such services would only pertain to
the graphical display of location informa-
tion,

(2) Prior to the implementation
of graphical display of location information
for a county system, a regional planning
commission, and/or emergency communica-
tion district shall meet the following re-
quirements:

(A) complete the county ad-
dressing project;

(B) develop a digital map;
and

(C) establish and adopt a
maintenance plan of the county digital map,
county addressing project, and the associ-
ated county 9-1-1 database records.

(3) The maintenance plan shall
be provided to ACSEC in conjunction with
strategic plan annual review or district re-
quests submitted to the Commission follow-
ing the adoption of this rule in accordance
with established Commission policy.

(4) Annual budgeted costs asso-
ciated with graphical display of 9-1-1 shall
be monitored by the ACSEC staff for con-
sistency with approved maintenance pians
and systems costs. Such costs that are deter-
mined by ACSEC staff to not be consistent
with the approved strategic plan, shall be
presented for review and approval by the
Commission.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 4, 1995.

TRD-9512592 Mary A Boyd
Executive Director
Advisory Commission on
State Emergency
Communications

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
305-6911

L4 ¢ L4
Chapter 255. Finance

* 1 TAC §2554

The Advisory Commission on State Emer-
gency Communications proposes an amend-
ment to §255.4, concerning the definition of
equivalent local exchange access line. The
proposed amendment modities the exisling
definition to reflect changes in the local tsle-
phone service environment since the defini-
tion was originally adopted. The proposed
modification would allow for the assessment
of a $.50 emergency service fee to all local
telecommunications subscribers, including,

but not limited to, subscribers of cellular tele-
phone service, except those subscribers ex-
empted by statute and §255.6. For
clarification and uniformity of billing of the
8-1-1 emergency service fee, this amend-
ment redefines an equivalent local exchange
access line.

Mary A. Boyd, executive director, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local govemment as
a result of enforcing or administering the sec-
tion.

Ms. Boyd also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be clarification
and uniformity in the billing of the 9-1-1 ser-
vice fees as approved and authorized by the
Advisory Commission on State Emergency
Communications. The anticipated economic
cost to persons and small and large
businesses who are required to compiy with
the proposed section is a maximum assessed
fee of $.50 on each equivalent locel exchange
access line.

Comments on the proposal may be submitted
to Mary A. Boyd, Executive Director, Advisory
Commission on State Emergency Communi-
cations, 333 Guadalupe Street, Suite 2-212,
Austin, Texas 78701, (512) 305-6911.

The amendment is proposed under- the
Health and Safety Code, Chapter 771,
§§771.071, 771.073, and 771.075, which pro-
vides the Advisory Commission on State
Emergency Communications with the author-
ity to administer the implementation of state-
wide 9-1-1 emergency telephone service and
to determine what constitutes an equivalent
local exchange access line for purposes of
imposing an emergency service fee.

The proposed amendment affects the Health
and Safety Code, Chapter 771, §§771.071.

§255.4. Definition of Equivalent Local Ex-
change Access Line. The term "equivalent
local exchange access line" means any tele-
phone line or service for which a federal
subscriber line charge is assessed by a [the]
local exchange service provider on the cus-
tomer's bill or any cellular telephone,
communication channel, personal com-
munication system, commercial mobile
radio service, cable/broadband services,
or any other wire or wireless means that
connects the customer to the public
switched telecommunications network
and provides the customer with ability to
reach a public safety answering point by
dialing the digits 9-1-1. The term does
not include coin-operated public tele-
phone equipment, public telephone
equipment operated by card reader, com-
mercial mobile radio service that pro-

-vides access to a paging or other one-way

signaling service, a communication chan-
nel suitable only for data transmission, a
wireless roaming service or other nonvo-
cal commercial mobile radio service, or a
private telecommunications system.
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This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on October 4, 1995,
TRD-9512593 Mary A. Boyd

Executive Diractor

Advisory Commission on

State Emergency
Communications

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
305-6911

L4 ¢ ¢
s 1 TAC §255.7
The Advisory Commission on State Emer-

gency Communications proposes an amend- *

ment to §255.7, concerning the collection and
remittance of 9-1-1 emergency service fees
and equalization surcharges in order to imple-
ment recent legislative clarifications on col-
lection and remittance.

Mary Boyd, executive director, has deter-
mined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Ms Boyd also has determined that the cost of
compliance with the section for small
businesses will be that the cost associated
with telephone companies’ billing, collecting,
and reporting of 9-1-1 revenues will be offset
by the retention of a 2.0% adminisirative
charge; however, companies in non-
compliance would incur penalties. The Com-
mission has no historical data and is unable
to estimate an exact fiscal impact.

There is no anticipated economic cost to per-
sons who are required to comply with the
proposed section.

Comments on the proposal may be submitted
fo Mary A. Boyd, Executive Drrector, Advisory
Commission on State Emergency Communi-
cations, 333 Guadalupe Street, Suite 2-212,
Austin, Texas 78701, (512) 305-6911.

The amendment is proposed under the
Health and Safety Code, Chapter 771,
§5§771.071, 771.075, 771.076, 771.072, and
771.073, which provides the Advisory Com-
mission on State Emergency Communica-
tions with the authority to impose the billing
and collection of 9-1-1 service fee and sur-
charges by service providers and maintain
the authority to audit said providers.

The proposed amendment affects the Health
and Safsty Code, Chapter 771, §771.077.

§255.7. 9-1-1 Service Fee and Surcharge
Billing and Remittance Authorization.

(a)The 9-1-1 service fee and equal-
ization surcharge, authorized pursuant to the
Health and Safety Code, §771.071 and
§771.072 shall be billed by each service
provider to all classes of customers and
individual customers, except those ex-

pressly exempted by §771.074 and Com-
mission Rule. The service providers have
no authority to cease the billing of 9-1-1
fees and surcharges on any customer or type
of customer unless and until formally autho-
rized to do so by the Commission.

(b) The service providers shall
collect and remit the fees or surcharges
to the appropriate parties no later than
the 60th day after the last day of the
month in which the fees or surcharges
are collected. Failure to remit such fees
or surcharges in a timely manner may,
after notice and opportunity for hearing,
result in late payment penalties to be
assessed in the amount not to exceed $100
a day for each delinquent day.

(c) If, in the preceding calendar
year, a service provider collects an aver-
age of less than $1,000 per month for
either fees or surcharges, then that ser-
vice provider may remit the fees or sur-
charges to the appropriate parties on a
quarterly basis. Quarterly payments shall
be received by the appropriate parties no
later than the 15th day following the end
of the calendar quarter. Quarterly re-
ports must show the amounts collected
and remitted for each month of the quar-
ter.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, 'Texas, on October 4, 1995.

TRD-9512594 Mary A Boyd
Executive Director
Advisory Commission on
State Emergency
Communications

Earliest possible date of adoption: November
10, 1995

For further information, please cal: (512)
305-6911

¢ ¢ ¢
TITLE 16. ECONOMIC
REGULATION

Part II. Public Utility
Commission of Texas

Chapter 23. Substantive Rules

The Public Utility Commission of Texas pro-
poses amendments to Substantive Rules,
§23.21 (relating to Cost of Service), §23.23
(relating to Rate Design), §23.24 (relating to
Form and Filing of Tariffs), §23.26 (relating to
New and Experimental Services), §23.27 (re-
lating to Rate-Setlting Flexibility for Services
Subject to Significant Compeltitive Chal-
lenges), §23. 28 (relating to Promotional
Rates for LEC Services), §23.41 (relating to
Customer Relations), §23.42 (relating to Re-
fusal of Service), §23 44 (relating to New
Construction), §23.45 (relating to Billing),
§23.46 (relating to Discontinuance of Ser-

vice), §23.48 (relating to Continuity of Ser-
vice), §23.49 (relating to Telephone Extended
Area Service and Expanded Toll-free Local
Calling Areas), §23.52 (relating to Tel
Assistance and Lifeline Service), §23.55 (re--
lating to Operator Services), §23.56 (relating
to Statewide Dual-Party Relay Service),
§23.58 (relating to Pay-per-call Information
Services Call Blocking). The proposed
amendmants are occasioned by recent legis-
lation, as well as a need to update certain
definitions in the sections. The changes made
in response to legislation include recognition
of new certification categories, such as certifi-
cates of operating authority and service pro-
vider certificates of operating authority, for
providers of telecommunications services,
and clarifications as to the areas where the
commission’s jurisdiction is restricted to dom-
inant certificated telecommunications utilities.

Roger Pea, assistant general counsel, has
determined that for each year of the first five-
year period the proposed sections are in ef-
fect there will be no fiscal implications for
state or local government as a result of en-
forcing or administering the sections.

Mr. Pea also has determined that for each
year of the first five years the proposed sec-
tions are in effect the public benefit antici-
pated as a result of enforcing the section will
be that there will be greater opportunities for
new providers to enter the telecommunica-
tions services markel in Texas. There will be
no effect on small businesses as result of
enforcing this section. There is no anticipated
economic cost to persons who are required to
comply with the section as proposed.

Mr. Pea also has determined that for each
year of the first five years the proposed sec-

-tions are in effect there will be no impact on

employment in the geographical area affected
by implementing the requirements of the sec-
tion.

Comments on the proposed amendments (13
copies) may be submitted to Secretary, Pub-
lic Utility Commission of Texas, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, within
twenty days of the date of publication in the
Texas Register. The commission invites spe-
cific comments regarding the cosls associ-
ated with, and benefits that will be gained by,
implementation of the amendments. The
commission will consider the costs and bene-
fits in deciding whether to adopt the section.
All comments should refer to Project Number
14372. The commission staff will hold a pub-
lic hearing on this proposal on November 10,
1995

Rates

* 16 TAC §§23.21, 2323, 23.24,
23.26-23.28

The amendments are proposed under the
Public Utility Regulatory Act of 1995, 74th
Legislature, Regular Session 1995, which
provides the Public Ulility Commission with
the authority to make and enforce rules rea-
sonably required in the exercise of its powers
and jurisdiction, including rules of practice
and procedure.

Cross Index to Statutes: Public Utility Regula-

tory Act of 1995, 74th Legislature, Regular
Session 1995,
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§23.21. Cost of Service.

(a) Application, Unless the con-
text clearly indicates otherwise, in this
section the term utility, insofar as it re-
lates to telecommunications utilities, shall
refer to dominant certificated telecom-
munications utilities (DCTUs).

(b)[(a)] Components of cost of ser-
vice and post test year adjustments, Except
as provided for in the Public Utility Regu-
latory Act of 1995, subtitles H and I of
Title HI, or in any section of these rules
dealing with fuel expenses, rates are to be
based upon a utility’s cost of rendering
service to the public during a historical test
year, adjusted for known and measurable
changes. Post test year adjustments for
known and measurable changes te historical
test year data (including, but not limited to
revenue, expenses. and invested capital)
will be considered only where the attendant
impacts on all aspects of a utility’s opera-
tions can be with reasonable certainty iden-
tified, qoantified, and matched. The two
components of cost of service are allowable
expenses and return on invested capital.

(c)[(b)] Allowable expenses. Only
those expenses which are reasonable and
necessary to provide service to the public
shall be included in allowable expenses. In
computing a utility’s allowable expenses,
only the utility’s historical test year ex-
penses as adjusted for known and measur-
able changes will be considered, except as
provided for in any section of these rules
dealing with fuel expenses.

(1) Components of allowable
expenses. Allowable expenses, to the extent
they are reasonable and necessary, and sub-
ject to the rules in this section, may include,
but are not limited to, the following general
categories:

(A) Operations and mainte-
nance expense incurred in furnishing nor-
mal utility service and in maintaining utility
plant used by and useful to the utility in
providing such service to the public. Pay-
ments to affiliated interests for costs of
service, or any property, right or thing, or
for interest expense shall not be allowed as
an expense for cost of service except as
provided in the Public Utility Regulatory
Act of 1995, §2. 208(b) and §3.208(b)
[Act, §41(c)(D].

(B) Depreciation  expense
based on original cost and computed on a
straight line basis as approved by the com-
mission. Other methods of non-accelerated
depreciation may be used for electric gener-
ating units when it is determined that such
depreciation methodology is a more equita-
ble means of recovering the cost of the
plant.

(C) Assessments and taxes
other than income taxes.

(D) Federal income taxes on
a normalized basis. Federal income taxes
shall be computed according to the provi-
sions of the Public Utility Regulatory Act
of 1995, §2.208(c) and §3.208(c) [Act,
§41(c)(2)1.

(E) Advertising, contribu-
tions and donations. The actual expendi-
tures for ordinary advertising, contributions,
and donations may be allowed as a cost of
service provided that the total sum of all
such items allowed in the cost of service
shall not exceed 3/10 of 1.0% (0.3%) of the
gross receipts of the utility for services ren-
dered to the public. The following expenses
shall be included in the calculation of the
3/10 of 1.0% (0.3%) maximum:

(i) funds expended ad-
vertising methods of conserving energy;

(ii) funds expended ad-
vertising methods by which the consumer
can effect a savings in total utility bills;

(iii) funds expended ad-
vertising load factor improvement at off
peak times;

‘(iv) funds expended in
support of or membership in professional or
trade associations provided such associa-
tions contribute toward the professionalism
of their membership. Howevar, membership
expenses related to legislative advocacy, di-
rectly or indirectly, shall not be considered
allowable expenses.

(F) Nuclear decommission-
ing expense. The following restrictions shali
apply to the inclusion of nuclear decommis-
sioning costs that are placed in a utility’s
cost of service.

(i) An electric utility
owning or leasing an interest in a nuclear-
fueled generating unit shall include its cost
of nuclear decommissioning in its cost of
service. Funds collected from ratepayers for
decommissioning shall be deposited
monthly in irrevocable trusts external to the
utility, in accordance with §23.59 of this
title (relating to Nuclear Decommissioning
Trusts). All funds held in short-term invest-
ments must bear interest. The level of the
annual cost of decommissioning for
ratemaking purposes will be determined in
each rate case based on an allowance for
contingencies of 10% of the cost of decom-
missioning, the most current information
reasonably available regarding the cost of
decommissioning, the balance of funds in
the decommissioning trust, anticipated esca-
lation rates, the anticipated return on the

funds in the decommissioning trust, and
other relevant factors. The annual amount
for the cost of decommissioning determined
pursuant to the preceding sentence shall be
expressly included in the cost of service
established by the commission’s order.

(ii) In the event that an
electric utility implements an interim rate
increase, including an increase filed under
bond, an incremental change in decommis-
sioning funding shall be included in the
increase.

(iii) A utility’s decom-
missioning fund and trust balances will be
reviewed in general rate cases. In the event
that a utility does not have a rate case
within a five-year period, the commission,
on its own motion or on the motion of the
commission’s General Counsel, the Office
of Public Utility Counsel, or any affected
person, may initiate a proceeding to review
the utility’s decommissioning cost study
and plan, and the balance of the trust.

(iv) An electric utility
sh:1l perform, or cause to be performed, a
study of the decommissioning costs of each
nuclear generating unit that it owns or in
which it leases an interest. A study-or a
redetermination of the previous study shall
be performed at least every five years. The
study or redetermination should consider
the most current information reasonably
available on the cost of decommissioning.
A copy of the study or redetermination shall
be filed with the commission and copies
provided to the commission’s Regulatory
[General Counsel and Electric] Division and
the Office of Public Utility Counsel. A utili-
ty's most recent decommissioning study or
redeterminations shall be filed with the
commission within 30 days of the effective
date of this subsection. The five year re-
quirement for a new study or redetermina-
tion shall begin from the date of the last
study or redetermination.

(G) Accruals credited to re-
serve accounts for self insurance under a
plan requested by a utility and approved by
the commission. The commission shall con-
sider approval of a self insurance plan in a
rate case in which expenses or rate base
treatment are requested for a such a plan.
For the purposes of this rule, a self insur-
ance plan is a plan providing for accruals to
be credited to reserve accounts. The reserve
accounts are to be charged with property
and liability losses which occur, and which
could not have been reasonably anticipated
and included in operating and maintenance
expenses, and are not paid or reimbursed by
commercial insurance. The commission will
approve a self insurance plan to the extent it
finds it to be in the public interest. In order _o
to establish that the plan is in the public
interest, the utility must present a cost bene-
fit analysis performed by a qualified inde-

~am
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pendent  insurance  consultant  that
demonstrates that, with consideration of all
costs, self insurance is a lower cost alterna-
tive than commercial insurance and that the
ratepayers will receive the benefits of the
self insurance plan. The cost benefit analy-
sis shall present a detailed analysis of the
appropriate limits of self insurance, an anal-
ysis of the appropriate annual accruals to
build a reserve account for self insurance,
and the level at which further accruals
should be decreased or terminated.

(H) Postretirement - benefits
other than pensions (OPEB). For
ratemaking purposes, expense associated
with postretirement benefits other than pen-
sions (OPEB) shall be treated as follows:

(i) OPEB expense shall
be included in a utility’s cost of service for
ratemaking purposes based on actual pay-
ments made.

(ii) A utility may request
a one-time conversion to inclusion of cur-
rent OPEB expense in cost of service for
ratemaking purposes on an accrual basis in
accordance with generally accepted ac-
counting principles (GAAP). Rate recogni-
tion of OPEB expense on an accrual basis
shall be made only in the context of a full
rate case.

(iii) A utility shall not be
allowed to recover current OPEB expense
on an accrual basis until GAAP requires
that utility to réport OPEB expense on an
accrual basis.

(iv) For ratemaking pur-
poses, the transition obligation shall be am-
ortized over 20 years.

. (v) OPEB amounts in-
cluded in rates shall be placed in an irrevo-
cable external trust fund dedicated to the
payment of OPEB expenses. The trust shall
be established no later than six months after
the order establishing the OPEB expense
amount included in rates. The utility shall
make deposits to the fund no less frequently
than annually. Deposits on the fund shall
include, in addition to the amount included
in rates, an amount equal to fund earnings
that would have accrued if deposits had
been made monthly. The funding require-
ment can be met with deposits made in
advance of the recognition of the expense
for ratemaking purposes. The utility shall,
to the extent permitted by the Internal Reve-
nue Code, establish a postretirement benefit
plan that allows for current federal income
tax deductions for contributions and allows
earnings on the trust funds to accumulate
tax free.

(2) Expenses not allowed. The
following expenses shall never be allowed
as a component of cost of service:

(A) legislative advocacy ex-
penses, whether made directly or indirectly,
including but not limited to legislative ad-
vocacy expenses included in professional or
trade association dues;

(B) funds expended in sup-
port of political candidates;

(C) funds expended in sup-
port of any political movement;

(D) funds expended in pro-
motion of political or religious causes;

(E) funds expended in sup-
port of or membership in social, recre-
ational, fraternal, or religious clubs or
organizations;

(F) funds promoting in-
creased consumption of electricity or water;

(G) additional funds ex-
pended to mail any parcel or letter contain-
ing any of the items mentioned in
subparagraphs (A)-(F) of this paragraph;

(H) payments, except- those
made under an insurance or risk-sharing
arrangement executed before the date of the
loss, made to cover costs of an accident,
equipment failure, or negligence at a utility
facility owned by a person or governmental
body not selling power within the State of
Texas;

(I) costs, including, but not
limited to, interest expense, of processing a
refund or credit of sums collected in excess
of the rate finally ordered by the commis-
sion in a case where the utility has put
bonded rates into effect, or when the utility
has otherwise been ordered to make re-
funds;

(J) any expenditure found by
the commission to be unreasonable, unnec-
essary, or not in the public interest, includ-
ing but not limited to executive salaries,
advertising expenses, legal expenses, penal-
ties and interest on overdue taxes, criminal
penalties or fines, and civil penalties or
fines.

(d)[(c)] Return on invested capital.
The return on invested capital is the rate of
return times invested capital.

(1) Rate of return. The commis-
sion shall allow each utility a reasonable
opportunity to earn a reasonable rate of
return, which is expressed as a percentage
of invested capital, and shall fix the rate of
return in accordance with the following
principles.

(A) The return should be rea-
sonably sufficient to assure confidence in
the financial soundness of the utility and
should be adequate, under efficient and eco-
nomical management, to maintain and sup-
port its credit and enable'it to raise the
money necessary for the proper discharge of
its public duties, A rate of return may be
reasonable at one time and become too high
or too low because of [by] changes affect-
ing opportunities for investment, the money
market, and business conditions generally.

(B) The commission shall
consider efforts by the utility to comply
with the statewide energy plan, the efforts
and achievements of the utility in the con-
servation of resources, the quality of the
utility’s services, the efficiency of the utili-
ty's operations, and the quality of the utili-
ty’s management, along with other
applicable conditions and practices.

(C) The commission may, in
addition, consider inflation, deflation, the
growth rate of the service area, and the need
for the utility to attract new capital. The rate
of return must be high enough to attract
necessary capital but need not go beyond
that. In each case, the commission shall
consider the utility’s cost of capital, which
is the composite of the cost of the various

_ classes of capital used by the utility.

(i) Debt capital. The cost
of debt capital is the actual cost of debt.

(ii) Equity capital. The
cost of equity capital shall be based upon a
fair return on its value. For companies with
ownership expressed in terms of shares of
stock, equity capital commonly consists of
the following classes of stock.

(I) Common stock ca-
pital. The cost of common stock capital
shall be based upon a fair return on its
value.

()  Preferred stock
capital. The cost of preferred stock capital
is its annual dividend requirement, if any,
plus an adjustment for premiums, discounts,
and cost of issuance.

(2) Invested capital; rate base.
The rate of return is applied to the rate base.
The rate base, sometimes referred to as
invested capital, includes as a major compo-
nent the original cost of plant, property, and
equipment, less accumulated depreciation,
used and useful in rendering service to the
public. Components to be included in deter-
mining the overall rate base are as follows:
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(A) Original cost, less accu-
mulated depreciation, of utility plant used
by and useful to the [public] utility in pro-
viding service.

(i) Original cost shall be
the actual money cost, or the actual money
value of any consideration paid other than
money, of the property at the time it shall
have been dedicated to public use, whether
by the utility which is the present owner or
by a predecessor.

(i)  Reserve for deprecia-
tion is the accumulation of recognized allo-
cations of original cost, representing
recovery of initial investment, over the esti-
mated useful life of the asset. Depreciation
shall be computed on a straight line basis or
by such other method approved under sub-
section (b) {1)(B) of this section over the
expected useful life of the item or facility.

(iii) Payments to affili-
ated inferests shall not be allowed as a
capital cost except as provided in the Public
Uhlml Regulatory Act of 1995, §2.208(b)
and 2;3.208(b) [Act, §41(c)(1).]

(B) Working capital allow-
ance to be composed of, but not limited to
the ffollowing:

! (i) Reasonable inventories
of n&atenals supplies, and fuel held specifi-
cally for purposes of permxttmg efficient
opeijation of the utility in providing normal
utilify service. This amount excludes appli-
ancd inventories and inventories found by
the Fommission to be unreasonable, exces-
swe, or not in the public interest.

(ii) Reasonable prepay-
mebts for operating expenses. Prepayments
to affiliated interests shall be subject to the

dards set forth in the Public Utility
R?;ulatory Act of 1995, §2.208(b) and
§3.208(b). [Act, §41(c)(1).]

(i) A reasonable allow-
a{'nce for cash working capital. The follow-
ing shall apply in determining the amount to

included in invested capital for cash
working capital:

(I) Cash working capi-
ftal.  for electric and  telephone
! [interexchange] utilities shall in no event be
greater than one-eighth of total annual oper-
ations and maintenance expense, excluding
amounts charged to operations and mainte-
! nance expense for materials, supplies, fuel,
| and prepayments.

- -

(I) Cash working ca-
pital for all DCTUs [other telephone utili-
ties] shall in no event be greater than one-
twelfth of total annual operations and main-
tenance expense, excluding amounts
charged to operations and maintenance ex-

pense for materials, supplies, and prepay-
ments.

() For electric coop-
eratives, river authorities, and investor-
owned utilities that purchase 100% of their
power requirements, one-eighth of opera-
tions and maintenance expense excluding
amounts charged to operations and mainte-
nance expense for materials, supplies, fuel,
and prepayments will be considered a rea-
sonable allowance for cash working capital.
For telephone cooperatives, one-twelfth of
operations and maintenance expense ex-
cluding amounts charged to operations and
maintenance expense for materials, sup-
plies, and prepayments will be considered a
reasonable allowance for cash working ca-
pital.

(IV) Operations and
maintenance expense does not include de-
preciation, other taxes, or federal income
taxes, for purposes of subclauses (I), (II),
M), and (VI) of this clause.

(V) For all investor-
owned electric utilities and all telephone
DCTUs [local exchange carriers] with
31,000 (50,000} or more access lines, a
reasonable allowance for cash working ca-
pital, including a request of zero, will be
determined by the use of a lead-lag study. A
lead-lag study will be performed in accord-
ance with the following criteria:

(-a-) The lead-lag
study will use the cash method; all non-cash
items, including but not limited to deprecia-
tion, amortization, deferred taxes, prepaid
items, and return (including interest on
long-term debt and dividends on preferred
stock), will not be considered.

(-b-) Any reason-
able sampling method that is shown to be
unbiased may be used in performing the
lead-lag study.

(-c-) The  check
clear date, or the invoice due date, which-
ever is later, will be used in calculating the
lead-lag days used in the study. In those
cases where multiple due dates and payment
terms are offered by vendors, the invoice
due date is the date corresponding to the
terms accepted by the utility.

(-d-) All funds re-
ceived by the utility except electronic trans-
fers shall be considered available for use no
later than the business day following the
receipt of the funds in any repository of the
utility (e.g. lockbox, post office box, branch
office). All funds received by electronic
transfer will be considered available the day
of receipt.

(-e-) For [electric
and telephone] utilities the balance of cash

and working funds included in the working
cash allowance calculation shall consist of
the average daily bank balance of all non-
interest bearing demand deposits and work-
ing cash funds.

(-f-) The lead on
federal income tax expense shall be calcu-
lated by measurement of the interval be-
tween the mid-point of the annual service
period and the actual payment date of the
utility.

(-g-) If the cash
working capital calculation results in a neg-
ative amount, the negative amount shall be
included in rate base.

(VD) If cash working
capital is required to be determined by the
use of a lead-lag study under the previous
subclause and either the utility does not file
a lead lag study or the utility’s lead-lag
study is determined to be so flawed as to be
unreliable, in the absence of persuasive evi-
dence that suggests a different amount of
cash working capital. an amount of cash
working capital equal to negative one-
eighth of operations and maintenance ex-
pense including fuel and purchased power
in the case of an electric utility, or negative
one-twelfth of operations and maintenance
expense in the case of a telephone utility,
will be presumed to be the reasonable level
of cash working capital.

(VII) For all investor-
owned telephone DCTUs [local exchange
carriers] with fewer than 31,000 [50.000}
access lines, cash working capital shall be
calculated by any method that the commis-
sion determines to be reasonable, subject to
subclause (IV) of this clause.

(C) Deduction of certain
items which include, but are not limited to,
the following:

(i) accumulated
for deferred federal income taxes;

reserve

(ii) unamortized invest-
ment tax credit to the extent allowed by the
Internal Revenue Code;

(iii) contingency and/or

property insurance reserves;

(iv) contributions in aid
of construction;

(v) customer deposits and
other sources of cost-free capital;

(D) Construction work in
progress. The inclusion of construction
work in progress is an exceptional form of
rate relief. Under ordinary circumstances
the rate base shall consist only of those
items which are used and useful in+provid-

20 TexReg 8268 October 10, 1995 Texas Register ¢




-

ing service to the public. Under exceptional
circumstances, the commission will include
construction work in progress in rate base to
the extent that the utility has proven that:

(i) the inclusion is neces-
sary to the financial integrity of the utility;
and

(i) major projects under
construction have been efficiently and pru-
dently planned and managed. However,
construction work in progress shall not be
allowed for any portion of a major project
which the utility has failed to prove was
efficiently and prudently planned and man-
aged.

(E) Nuclear plant in service.
A nuclear generating unit shall not be eligi-
ble for inclusion in a utility’s rate base as
plant in service until such time as the utility
has shown that the unit is in commercial
operation. Such showing of commercial op-
eration is separate and apart from, and bears
no relationship to, issues such as prudent
and efficient planning and management, ex-
cess capacity, or whether the unit meets the
test of used and useful, and shall not be
construed as satisfying the utility’s burden
of proof as to such other issues in the same
or subsequent proceedings. A utility seeking
to show that such & unit is in commercial
operation must:

(i) prove that the
preoperational testing program, consisting
of those tests conducted following comple-
tion of construction and construction-related
inspections and tests, but prior to fuel load-
ing, to demonstrate, to the extent practical,
the capability of structures, systems and
componeats to meet performance require-
ments to satisfy design criteria, has been
completed with all test deficiencies cor-
rected. The requirement to correct all test
deficiencies may be waived on a showing
that such deficiencies do not impact on
safety or system operation;

(i) prove that the startup
test program, consisting of those test activi-
ties scheduled to be performed during and
after fuel loading that confirm the design
bases and demonstrate, to the extent practi-
cal, that the plant will operate in accordance
with design, has been completed;

(ili) prove that the unit
has furnished power to the grid for an unin-
terrupted period of 100 hours, or the run
duration period required by the full war-
ranted output performance test of the nu-
clear steam supply system, whichever is
greater, at a power level between 95% and
100% of the unit’s nominal net electrical
output as used for the purpose of plant
design;

(iv) prove by use of com-
puter simulation studies or other evidence

that the plant and associated transmission
facilines can supply to the utility's Texas
customers their full share of the unit’s rated
power with the single most critical trans-
mission line out of service;

(v) prove that the unit ic
supplying electricity to the utility’s trans-
mission grid with output scheduled by the
load dispatcher subject to plant availability;
and '

(vi) file with the commis-
sion a fully documented explanation of the
cause of each unscheduled and unantici-
pated delay of 100 hours or more and each
Nuclear Regulatory Commission notice of
violation received in the pre-operational or
startup test programs, as defined in clauses
(i) and (ii) of this subparagraph, together
with fully documented descriptions of the
measures taken by the utility to correct and
prevent reoccurrence of the incident which
caused delay and the measures taken in
response to the notice of violation.

(F) Self insurance reserve ac-
counts. If a self insurance plan is approved
by the commission, any shortages to the
reserve account will be an increase to the
rate base and any surpluses will be ¢ de-
crease to the rate base. The utility*shall
maintain appropriate books and records to
permit the commission to properly review
all charges to the reserve account and deter-
mine whether the charges being booked to
the reserve account are reasonable and cor-
rect.

(e)[(d)] Adjustment for House Bill
11, Acts of 72nd Legislature, First Called
Special Session 1991.

(1) Each utility that is subject
to the commission's rate setting jurisdiction,
pays state franchise taxes, and has not had a
rate proceeding under the Act, §§2.211,
2.212, 3210 or 3.211 [§42 or §43], in
which the effects of House Bill 11 were
considered in the setting of rates shall be
subject to this subsection. Except as pro-
vided in the following sentence, on or be-
fore December 1 of each year, each utility
subject to this subsection shall file with the
commission a tariff sheet. or tariff sheets,
applicable to each rate class setting forth an
interim House Bill 11 tax adjustment factor.
If a utility chooses not to request an in-
crease under this subsection or if the utility
has otherwise limited itself by agreement to
recovering tax changes that are the subject
of this subsection by a method different
from that prescribed in this subsection, the
utility need not file tariff sheets but shall
make an informational filing showing its
calculations including an explanation and
all underlying supporting documentation
showing the effect of House Bill 11 on its
taxes. If the adjustment is a decrease that
amounts to less than $1.00 [$.50] per cus-

tomer for electric utilities or access line for
DCTUs [telephone utilities] on an annual
basis, the tariff shall not include a factor,
but shall state that the reduction will be
applied against the adjustment for future
years. In all other tariffs, the factors set
forth in the tariff sheets shall be calculated
as set forth in the following paragraphs.
Utilities that are required to file tariff sheets
shall include an explanation of how the
interim factor was calculated as well as
showing all the calculations. For state taxes
to be paid during 1992, all utilities subject
to this subsection shall make the initial fil-
ing as soon as practical, but no later than 90
days, after the adoption of this rule.

(2) If the adjustment is a de-
crease requiring a factor or the utility affir-
matively requests that an adjustment be
made to its billings to account for the effect
of House Bill 11 on its state taxes, the tariff
filing will be docketed and will automati-
cally go into effect on January | of the year
following the filing. If the adjustment is a
decrease being carried forward to future
years, the filing will be treated as a tariff
filing except that it shall take effect on
January 1 of the year following the filing. A -
utility may amend a tariff filed under this
subsection to make mid-course corrections
as necessary. For all amended filings, all
tariffs will take effect on the date specified
by the utility, but in no event earlier than
ten days after the filing,

(3) The interim House Bill 11
tax adjustment factor shall be calculated by
allocating the effect on the utility’s state
taxes for the next calendar year of House
Bill 11 as provided in paragraph (6) of this
subsection. The effect on the utility’s state
taxes for the coming calendar year shall be
calculated by subtracting the estimated state
taxes that would be attributable to the calen-
dar year if the law prior to House Bill 11
was still in effect from the estimated state
taxes that will be due or are attributable to
the calendar year under House Bill i1. In
calculating the state taxes that would be due
during the calendar year if the law prior to
House Bill 11 was still in effect, four-
twelfths of the franchise tax paid or that
would have been paid in the previous year
and eight-twelfths of the franchise tax that
would have been paid in the calendar year
in question will be considered attributable
to the calendar year in question, For 1992
alone, the taxes attributable to the calendar
year under House Bill 11 shall also include
four-twelfths of the franchise taxes paid in
1991. In performing the calculation, the
various fees imposed by House Bill 11 will
not be considered taxes. In calculating the
taxes that are estimated to be paid, changes
resuiting from audits or amended returns for
previous periods that were covered by this
rule shall be considered. The state franchise
tax imposed by House Bill 11 will be con-
sidered to be a franchise tax and not an
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income tax regardless of the method of
calculation.

(4) If an interim factor goes into
effect, it shall be subject to surcharge or
refund to the extent it differs from the factor
finally set by the commission. If a sur-
charge or refund is necessary, a credit or
surcharge will be made to the existing cus-
tomers’ bills. If the refund or surcharge
amount is less than either $10,000 [$5,000]
in total or $1.00 [$.50] per customer, calcu-
lated by dividing the total refund or sur-
charge by the total number of customers,
the utility may make the refund or sur-
charge by carrying it forward until a year
when the cumulative total refund or sur-
charge is not less than either $10,000
[$5,000] or $1.00 [$.50] per customer. Sim-
ple interest will be added to the amount due
at the rate set by the commission for
overbillings and underbillings starting at the
beginning of the month in which the obliga-
tion accrued and ending on the last day of
the month preceding the refund or sur-
charge. The month, or months, in which the
obligation accrues will be determined by
comparing the collections each month under
the tariff filed by the utility with the amount
that should have been collected had the
utility been able to precisely predict its tax
bill and its sales. The number of days in
each month shall be considered for purposes
of the interest calculation. Interest will be
added to decreases that are carried to future
years and will be calculated by the same
method.

(5) The utility shall file, on or
before the first business day after March 1
of the year following the year that a particu-
lar factor was in effect, testimony support-
ing the final adjustment factor that it is
requesting to account for the effect of
House Bill 11 on its state taxes for that
year, The utility’s filing will include a copy
of the Franchise Tax Return filed with the
Comptroller’s Office and the details of their
computation of the tax that would have
been due had House Bill 11 not been en-
acted. The hearing on the merits for pur-
poses of setting the final factor, if
necessary, shall be convened no earlier than
45 days after the filing of the utility's testi-
mony and shall be strictly limited to issues
under this subsection. For purposes of ad-
ministrative efficiency, the presiding offi-
cer [hearings examiner] assigned to a case
may grant a utility's request that the final
hearing on a particular year’s factor be de-
layed for up to three years; however, if such
a request is granted, any interest to be paid
by the utility shall be at the utility’s cost of
capital as determined in the utility’s last rate
case. Requests to delay the final hearing
on a particular year’s factor shall be filed
with the testimony supporting the final
adjustment factor.

(6). The billing  adjustment
should apply over the entire year: however,
if the adjustment necessary to account for

the effect of House Bill 11 is so small that it
would be difficult to apply on a monthly
basis, the utility may make the billing ad-
justment during a single month, Cost alloca-
tion and rate design are as follows.

(A) BElectric utilities. For
electric utilities, if the adjustment factor
results in a lower cost to the ratepayers, the
revenue decrease shall be allocated to the
customers on the same basis as the fran-
chise taxes were allocated in the utility’s
last rate case. If the adjustment factor re-
sults in a greater cost to the ratepayers, the
revenue increase will be allocated to the
customers in the same manner as were fede-
ral income taxes in the utility’s last rate
case. The factor for each customer within a
class will then be calculated based on ex-
pected kilowatt-hour (kwh) sales and
charged on a per kwh basis, except that the
factor for each customer within an industrial
class served at transmission-level voltage
will be calculated as a percentage of the
base revenues (excluding fuel, any applica-
ble PCRF charges, and add-on revenue
taxes) received from that class during the
most recent 12-month period.

(B) DCTUs [Telephone utili-
ties). Any increase or decrease will be allo-
cated to each customer class and service
based on the revenues from that class or
service. For purposes of determining reve-
nues, the period to be used will be the same
as that for the federal tax retum used to
compute the state taxes. The adjustment
factor will be billed as a percentage of the
customer's bill except that coin telephone
local calling shall not be billed any adjust-
ment. Such percentage shall be determined
by computing the ratio of a class’s or ser-
vice's allocated franchise tax to its historic
revenues. The adjustment on the customer
bill will be rounded to the nearest cent.

(7) The utility shall separately
list the adjustment on each customer’s bill
and label the adjustment "cost of service
surcharge” if the adjustment is an increase
or "cost of service credit” if the adjustment
is a decrease.

§23.23. Rate Design.
(a)-(c) (No change.)
(d) Telephone.

(1) General. Dominant certifi-
cated telecommunications utility (DCTU)
{Local exchange company (LEC)] rates for
intrastate access services shall be estab-
lished in accordance with the provisions of
this subsection. Nothing in this subsection
precludes a DCTU [an LEC] from offering
new, experimental, promotional, or compet-
itive services in accordance with other pro-
visions of this part authorizing such
offerings.

(2) Definitions. The following
words and terms, when used within this
subsection, shall have the following mean-
ings, unless the context clearly indicates
otherwise.

(A) Access customer-Any
user of services which are obtained from a
DCTU [an LEC] access service tariff,

(B) Access services-DCTU
[LEC] services which provide connections
for or are related to the origination or termi-
nation of intrastate telecommunications ser-
vices that are generally, but not limited to,
interexchange services.

(C) Dedicated signalling
transport-Transmission of out-of-band sig-
nalling information between an access cus-
tomer’s- common channel signalling
network and a DCTU’s [LEC’s] signalling
transport point on facilities dedicated to the
use of a single customer.

(D) Direct-trunked trans-
port-Transmission of traffic between the
serving wire center and another DCTU
[LEC] office, without intermediate switch-
ing, which is charged on a flat-rate basis.

(E) Equal access -DCTU
[LEC] access which is provided to access
customers on a tariffed basis, which is equal
in type, quality and price to Feature Group
C, and for which the rates are unbundled.
From an end user's perspective, equal ac-
cess is characterized by the availability of
I-plus dialing with the end wuser's
interexchange carrier of choice on
interLATA calls.

(F)-(G) (No change.)

(H) Interexchange  Carrier
(IXC)-A carrier other than a DCTU [LEC)
providing any means of transporting intra-
state telecommunications messages between
local exchanges, but not solely within local
exchanges, in the State of Texas. An entity
is not an IXC solcly because of:

@i)-(iv) (No change.)

1] Interexchange Carrier
Access Charge (ICAC)-A usage-sensitive
rate that is usually assessed in conjunction
with carrier common line (CCL) usage. The
revenues from the assessment of the ICAC
are pooled and distributed to DCTUs
[LECs] pursuant to commission order. The
ICAC is to be phased down and eliminated
pursuant to the provisions of this subsec-
tion. During the phasedown, the ICAC will
be referred to as the transitional ICAC.
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() (No change.)

(K) Meet point billing-A
DCTU [An LEC] access billing arrange-
ment for services to access customers when
local transport is jointly provided by more
than one DCTU [LEC].

(L) Percent Interstate Usage
(PIU)-An access customer-specific ratio or
ratios determined by dividing interstate ac-
cess minutes by total access minutes. The
specific ratio shall be determined by the
DCTU [LEC] unless the DCTU’s [LEC's]
network is incapable of determining the ju-
risdiction of the access minutes. A PIU
establishes the jurisdiction of switched ac-

cess usage for determining rates charged to ~

switched access customers and affects the
allocation of switched access revenue and
costs by DCTUs [LECs] between the inter-
state and intrastate jurisdictions.

(M) (No change.)

(N) Serving wire center
(SWC)-The DCTU [LEC]-designated cen-
tral office which serves the access custom-
er’s point of demarcation.

(O) Special access-A trans-
mission path  connecting  customer-
designated premises to each other either
directly or through a hub or hubs where
bridging, multiplexing or  network
reconfiguration service functions are per-
formed and includes all exchange access not
requiring switching performed by the
DCTU’s [local exchange carrier’s] end of-
fice switches.

(P) Switched access-Access
service that is provided by DCTUs [LECs]
to access customers and that requires the
use of DCTU [LEC] network switching or
common line facilities generally, but not
necessarily, for the origination or termina-
tion of interexchange calls. Switched access
includes all forms of transport provided by
the DCTU [LEC] over which switched ac-
cess traffic is delivered.

(Q (No change.)

(R) Switched access minutes
or access minutes of use-The measured or
assumed duration of time that DCTU [LEC]
network facilities are used by access cus-
tomers. Access minutes are measured for
the purpose of calculating access charges
applicable to access customers.

(S) Tandem-switched trans-
port-Transmission of traffic between the
serving wire center and another DCTU

[LEC] office that is switched at & tandem
switch and charged on a usage basis.

(¢y] Transitional ICAC-A
rate, calculated pursuant to paragraph (6)
[(5)] of this subsection.

(3) Switched access rates of in-
cumbent local exchange companies. Not-
withstanding paragraphs (4) and (5) of
this subsection, an incumbent local ex-
change company may file with the com-
mission tariffs for switched access service
that have been approved by the Federal
Communications Commission, provided
that the tariffs include all rate elements
in the company’s interstate access tariff
other than end user charges. If on review
the filed tariffs contain the same rates,
terms, and conditions, excluding any end
user charges, as approved by the Federal
Communications Commission, the com-
mission shall order the rates to be the
intrastate switched access rates, terms,
and conditions for the incumbent local
exchange company within 60 days of fil-
ing.

(4)I(3)] Access services. Each
DCTU’s [LEC’s] tariff must include the
recurring and nonrecurring charges for all
access services offered by the DCTU
[LEC]. A DCTU [An LEC] is not required
to include in its access tariff any access
service that its network is technologically
incapable of providing. A DCTU [An LEC]
must include in its access tariff any access
service which is provided on a special as-
sembly basis if the service is provided to
more than three customers or if the service
is provided at more than three locations.
DCTUs [LECs] are prohibited from charg-
ing intrastate end user common line
charges, intrastate subscriber line charges,
or similar intrastate end user charges.

(5)[(4)] Access rates. The struc-
ture and rates for all DCTUs’ [LECs'] in-
trastate switched access services shall be
established in accordance with the follow-
ing requirements.

(A) Originating rate. Each
DCTU [LEC] shall calculate its composite
originating switched access rate, excluding
the transitional ICAC rate. If such compos-
ite switched access rate is calculated to be
greater than $.0461 per premium originating
access minutes of use, the DCTU [LEC]
must show good cause to charge such rate
in its initial compliance application filed
pursuant to paragraph (7) [(6)] of this sub-
section, and must include in such filing a
showing that the PIUs of its access custom-
ers are reasonable. For purposes of calculat-
ing the composite originating switched
access rate, each DCTU [LEC] shall jncor-
porate its weighted average local transport
rate and an effective per minute rate for all

recurring rate elements. The requirements
of this subparagraph apply to Southwestern
Bell Telephone Company effective Decem-
ber 14, 1993 unless otherwise ordered by
the commission.

(B) Terminating rate. Each
DCTU [LEC] shall calculate its composite
terminating switched access rate, excluding
terminating CCL and the transitional ICAC
rate. If such composite terminating switched
access rate is calculated to be greater than
$.0183 per premium terminating access
minutes of use, the DCTU [LEC] must
show good cause to charge such rate in its
initial compliance application filed pursuant
to paragraph (7) [(6)] of this subsection, and
must include in such filing a showing that
the PIUs of its access customers are reason-
able. For purposes of calculating the com-
posite terminating switched access rate,
each DCTU [LEC] shall incorporate its
weighted average local transport rate and an
effective per minute rate for all recurring
rate elements. The requirements of this
subparagraph apply to Southwestern Bell
Telephone Company effective December
14, 1993 unless otherwise ordered by the
commission,

(C) Terminating CCL. In the
initial compliance filing, each DCTU’s
[LEC’s] terminating CCL may be residually
priced to produce the equivalent amount of
revenues defined by paragraph (6)(A)(i) of
this subsection, except that the terminating
CCL rate shall not exceed $.08 per pre-
mium terminating rated access minute of
use in the initial filing nor in any subse-
quent filing,

(D) Premium rates. The re-
quirements of this subparagraph apply to
Southwestern Bell Telephone Company ef-
fective December 14, 1994 unless otherwise
ordered by the commission. Premium ac-
cess rates shall apply only to those switched
access minutes that:

(i) terminate via Feature
Group B, provided, however, any existing
discounts for termination via Feature Group
B shall be phased out in accordance with
the schedule for the phasedown of the tran-
sitional ICAC revenue requirement as set
forth in paragraph (6) [(5)1(B) of this sub-
section;

(i) originate or terminate
via Feature Group C;

(iii) originate from an
equal access end office via any switched
access feature group;

(iv) terminate to an equal
access end office via any switched access
feature group;
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(E) Local switching, The rate
differential between the LS and LS2 local
switching rate elements shall be phased into
one premium local switching rate element
in accordance with the schedule for the
phasedown of the transitional ICAC reve-
nue requirement as set forth in paragraph
(6) [(5)I(B) of this subsection. The require-
ments of this subparagraph apply to South-
western Bell Telephone Company effective
December 14, 1994 unless otherwise or-
dered by the commission.

(F) Local transport rate
structure and pricing. Local transport rates
shall not contain unreasonable distance sen-
sitivity. Each DCTU [local exchange car-
rier, as defined in §23.61 of this title
(relating to Telephone Utilities).] shall com-
ply with clauses (i)-(ix) of this
subparagraph, unless indicated otherwise.

(i) Transport  Services.
Each DCTU [local exchange carrier] that is
subject to this subparagraph shall offer
transport services that consist of the follow-
ing elements: entrance facilities, direct-
trunked transport, tandem-switched trans-
port, dedicated signalling transport, and a
residual charge.

(1) Entrance Facilities.

(I) Al access custom-
ers that use the DCTU’s [LEC’s] facilities
between the customer-designated point of
demarcation and the SWC shall be assessed
a flat-rated entrance facilities charge based
upon the service level ordered. Dominant
certificated telecommunications utilities
[LECs] shall offer entrance facilities at
voicegrade, DS1 and DS3 service levels.

(II) Rates for entrance
facilities shall be set no lower than 105% of
the long run incremental cost (LRIC) for
each service level stated in subclause () of
this clause.

(IO0) The DCTU
[LEC] may charge distance-sensitive rates
for entrance facilities as enumerated in
clause (viii) of this subparagraph. Mileage
shall be measured as airline mileage be-

tween the point of demarcation and the
SWC.

(iii) Direct-Trunked
Transport.

(I Al access custom-
ers that use the DCTU’s [LEC’s] direct-
trunked transport facilities shall be assessed
a flat-rated direct-trunked transport charge
based upon the service level ordered. Domi-
nant certificated telecommunications util-
ities [LECs] shall offer direcf trunked
transport at voice grade, DS1 and DS3 ser-
vice levels.

(I) Rates for direct-
trunked transport facilities shall be set no
lower than 105% of the long run incremen-
tal cost (LRIC) for each service level in
subclause (I) of this clause. Additionally,
these rates shall be set consistent with the
requirement in clause (vii) of this
subparagraph.

() The DCTU
[LEC] may charge distance sensitive rates
for direct-trunked transport, as enumerated
in clause (viii) of this subparagraph. Mile-
age shall be measured as airline mileage
between the SWC and end office or be-
tween customer-designated points,

(IV) Centralized equal
access providers are not required to provide
direct-trunked transport services. DCTUs
[Local exchange carriers] that do not have
measurement and billing capabilities at their
end offices are not required to provide
direct-trunked transport services at those
end offices.

(iv) Tandem-Switched
Transport.

(I) All access custom-
ers that use the DCTU’s [LEC’s] tandem-
switched transport facilities shall be as-
sessed the following rates;

(-a-) a per access
minute tandem switching charge; and

(-b-) a per access
minute  tandem-switched  transmission

charge.

() The rates for
tandem-switched transport facilities shall be
set no lower than 105% of the long run
incremental cost (LRIC). Additionally,
these rates shall be set consistent with the
requirements in clause (vii) of .this
subparagraph.

(I) The DCTU
[LEC) may charge distance-sensitive rates
for tandem-switched transmission elements,
as enumerated in clause (viii) of this
subparagraph. Mileage shall be measured as
airline mileage between the SWC and the
end office, unless the customer has ordered
tandem-switched transport between the tan-
dem office and the end office, in which case
mileage shall be measured as airline mile-
age between the tandem office and the end
office.

(v) Dedicated Signalling
Transport: Dedicated signalling transport
shall* be provided in accordance with the
following requirements. Any DCTU [LEC]
that currently provides dedicated signalling

transport shall file tariff revisions to comply
with the requirements of this clause in ac-
cordance with the schedule contained in
subclause (1) of clause (ix) of this subsec-
tion.

(I) Dedicated signal-
ling transport shall consist of two
subelements, a signalling link charge and a
signalling transfer point (STP) port termina-
tion charge.

(ID A flat-rated sig-
nalling link charge per unit of capacity shall
be assessed upon all access customers that
use facilities between the access customer’s
common channel signalling network and the
DCTU’s [LEC’s] signalling transfer point
or equivalent facilities. If the DCTU [LEC]
charges distance-sensitive rates for the sig-
nalling link, mileage shall be measured as
airline mileage between the access custom-
er's common channel signalling network
and the DCTU’s [LEC’s] signalling transfer
point.

() A flat-rated STP
port termination charge per port shall be
assessed upon all access customers that use
dedicated signalling transport.

(IV) Rates for dedi-
cated signalling transport facilities shall be
set no lower than 105% of the long run
incremental cost (LRIC).

(vi) Residual Charge.

(D The DCTU [LEC]
shall assess only one residual charge for
each local switching access minute of use
sold to those customers interconnecting
with the DCTU’s [LEC’s] switched access
network by ordering from the DCTU’s
[LEC"s] access tariff.

(ID The initial residual
charge contained in the initial tariff amend-
ments filed pursuant to clause (ix)(II) of
this subparagraph shall be computed as set
forth in items (-a-)-(-c-) of this subclause:

(-a-) The rates de-
veloped pursuant to this subparagraph for
entrance facilities, tandem-switched trans-
port, direct-trunked transport, and dedicated
signalling transport services shall be multi-
plied by 1994 de:aand to calculate an esti-
mated revenue.

(-b-) The estimated
revenue shall be subtracted from the intra-
state local switched transport service reve-
nues for 1994 to calculate a residual -
amount,

(-c-) The residual
amount shall be divided by the total intra-
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state local switching access minutes for
1994 to calculate the residual charge.

(vii) Transport Rate Dif-
ferences. The rate differences between
tandem-switched transport, DSl direct-
trunked transport and DS3 direct-trunked
transport, shall be reasonable. The differ-
ence between the rate and 105% of the
LRIC for DS1 direct-trunked transport shall
not exceed 150% of the difference between
the rate and 105% of the LRIC for DS3
direct-trunked transport, on an equivalent
unit of capacity basis. The difference be-
tween the rate and 105% of the LRIC for
DSO direct-trunked transport shall not ex-
ceed 150% of the difference between the
rate and 105% of the LRIC for DS3 direct-
trunked transport, on an equivalent unit of
capacity basis. The difference between the
rate and 105% of the LRIC for tandem-
switched transport shall not exceed 150% of
the difference between the rate and 105% of
the LRIC for DS3 direct-trunked transport,
on an equivalent unit of capacity basis. To
determine the rate and LRIC relationships
between the transport options, the tandem
switch LRIC must be included in the LRIC
for the tandem-switched transport option.

(viii) Distance Sensitive
Rates. If the DCTU [LEC] employs
distance-sensitive rates for entrance facili-
ties, direct-trunked transport and/or tandem-
switched transmission elements, they shall
be assessed in the following manner:

(I) a distance-sensitive
component shall be charged for the use of
the transmission facilities, including inter-
mediate transmission circuit equipment be-
tween the end points of the transmission
link; and

m a nondistance-
sensitive component shall be charged for
the use of the circuit equipment at the ends
of the transmission link.

(ix) Tariff Provisions.

(I) a distance-sensitive
component shall be charged for the use of
the transmission facilities, including inter-
. mediate transmission circuit equipment be-
tween the end points of the transmission
link; and

I a nondistance-
sensitive component shall be charged for
the use of the circuit equipment at the ends
of the transmission link.

() Initial tariff
amendments to implement the provisions of
this subparagraph shall be fiied according to
the following schedule:

(-a-) DCTUs
[LECs] with 1 million or more access lines
shall file no later than 120 days from the
effective date of this subparagraph;

(-b-) DCTUs
{LECs] with 50,000 or more access lines
but fewer than one million access lines may
file no earlier than 180 days from the effec-
tive date of this subparagraph;

(<) DCTUs
[LECs] with fewer than 50,000 access lines
may file no earlier than 240 days from the
effective date of this subparagraph.

(IV) Initial tariff
amendments filed in compliance with this
subsection shall be filed pursuant to §23.26
of this title (relating to New and Experi-
mental Services). Tariff revisions filed
pursuant to this subparagraph shall not be
combined in a single application with any
other tariff revision. Initial tariff amend-
ments shall not be permitted to become
effective before expanded interconnection
for switched transport services becomes
available from the DCTU [LEC] for those
DCTUs [local exchange carriers] subject to
substantive rule §23.92 of this title (relating
to Expanded Interconnection).

(V) Local exchange
carriers not subject to substantive rule
§23.91 of this title (relating to Long Run
Incremental Cost Methodology for DCTU
[LEC] Services) may propose charges that
are the same as the charges in effect for the
carrier’s interstate provision of the same
service or adopt the switched transport rates
of another DCTU [LEC] that are developed
pursuant to the requirements of this section.

(VI) Within 120 days
after the completion of LRIC cost studies
required by substantive rule §23.91 of this
title (relating to Long Run Incremental Cost
Methodology for LEC Services), any
DCTU [LEC] subject to that rule shall file
tariff amendments in order to revise its local
transport rates in conformity with this sec-
tion based upon the new LRIC cost studies.

(G) ICAC. The ICAC rate
shall be phased down and eliminated by
March 1, 1995 in accordance with para-
graph (6) [(5)] of this subsection.

(H) Lower rates. Nothing in
this paragraph prevents a DCTU [an LEC]
from charging a lower rate for any rate
element than the amount specified herein;
however, no DCTU [LEC] shall charge any
rate for switched access that is not con-
tained in its switched access tariff.

() Rounding. The rates for
all access services shall be assessed using
conventional rounding of fractional units of

applicable billing units, i. e. a fraction equal
to or greater than .5 of one unit will be
rounded up to the next higher whole unit,
while fractions less than .5 of one unit will
be rounded down to the next lower whole
unit, except that local transport mileage
may be rounded up to the next whole mile.

(60)[(5)] ICAC transition. If the
rates established in conformity with para-
graph (5) [(4)] of this subsection are not
sufficient to yield a level of revenues equiv-
alent to a DCTU’s [LEC's] base level of
switched access revenues, as defined
subparagraph (A)(i) of this paragraph, and
the DCTU [LEC] has not established an
HCA requirement under §23.53(d) of this
title, then the DCTU [LEC] shall be entitled
to receive transitional ICAC revenues as
provided herein:

(A) Transitional ICAC reve-
nues. Each DCTU’s [LEC’s] benchmark
level of transitional ICAC revenues shall be
calculated as follows:

(i) 1991 switched access
demand shall be multiplied by rates in ef-
fect as of August 31, 1992 for each
switched access rate element including any
applicable access credits, and added to 1991
booked ICAC revenues minus billed ICAC
revenues to determine the base level
switched access revenues. However, for any
DCTU [LEC] which has a PURA, §3.210,
[§42] proceeding completed between Janu-
ary 1, 1992 and September 1, 1992, 1991
booked ICAC revenues shall be adjusted in
accordance with the commission’s final or-
der in that §3.210 [§42] proceeding.

(i) 1991 switched access
demand shall be multiplied by the DCTU’s
[LEC’s] switched access rates to be effec-
tive September 1, 1992 in compliance with
paragraph (5) {(4)] of this subsection (ex-
cluding the transitional ICAC rate) to deter-
mine the DCTU’s [LEC’s] initial
compliance level of switched access reve-
nues. In no event shall a terminating CCL
rate of less than $.08 be used for purposes
of this calculation,

(iii) Each DCTU's
[LEC's] benchmark level of trancitional
ICAC revenues shall be equal to its base
level switched access revenues, determined
in accordance with clause (i) of this
subparagraph, less its initial compliance
level of switched access revenues deter-
mined in accordance with clause (ii) of this
subparagraph.

(B) Phaseout. For the pur-
poses of establishing 4 benchmark level for
phasing out the transitional ICAC revenues,
each DCTU’s [LEC’s] authorized level of
transitional ICAC revenues established in
accordance with subparagraph (A) of this
paragraph shall be such DCTU’s [LEC's]
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benchmark level of transitional ICAC reve-
nues. Each DCTU’s [LEC’s] transitional
ICAC revenues shall be phased down from
its benchmark and eliminated in accordance
with provisions of this paragraph. Except as
provided in subparagraph (F) of this para-
graph, the phaseout shall be accomplished
as set out in clauses (i) and (i) of this
subparagraph.

(i) For DCTUs [LECs]
with less than 75,000 access lines as of
January 1, 1992, the effective date and per-
centage of phaseout are as follows: Septem-
ber 1, 1992-25%; September 1, 1993-60%,
March 1, 1995-100%.

(i) For DCTUs [LECs]
with 75,000 or more access lines as of
January 1, 1992, the effective date and per-
centage of phaseout are as follows: Septem-
ber 1, 1992-25%; September 1, 1993-60%;
September 1, 1994-100%. The applicable
phaseout percentage shall be applied to the
DCTU’s [LEC’s] benchmark level of tran-
sitional ICAC revenues determined 1n ac-
cordance with subparagraph (A) of this
paragraph. The applicable phaseout percent-
age shall be applied to the DCTU’s [LEC’s]
benchmark level of transitional ICAC reve-
nues determined in accordance with
subparagraph (A) of this paragraph;

(C) Transitional ICAC rate.
Effective September 1. 1992, each DCTU
{LEC] shall include in its access tariff a
transitional ICAC rate set to yield the total
level of transitional ICAC revenues estab-
lished for all DCTUs [LECs] in accordance
with this paragraph. The transitional ICAC
rate shall be a uniform statewide rate ele-
ment charged by all DCTUs [LECs] except
as otherwise provided in subparagraph (F)
of this paragraph. The transitional ICAC
rate shall be reduced effective September |,
1993 and September i, 1994, and shall
yield the level of transitional ICAC reve-
nues established for all DCTUs [LECs] for
the next phasedown period. The transitional
ICAC rate shall be eliminated effective
March 1, 1995, The transitional ICAC for
these subsequent periods shall be estab-
lished as part of the initial compliance fil-
ing. The reduction in the transitional ICAC
rate will reflect the reductions in each
DCTU’s [LEC's] transitional ICAC reve-
nue requirement as  described in
subparagraph (B) of this paragraph. The
transitional ICAC rate shall be determined
by dividing the total amount of transitional
ICAC revenues for the relevant period by
1991 switched access demand.

(D) Revenue collection and
disbursement. Monthly, each DCTU [LEC]
shall forward to the association, established
pursuant to §23.17 of this title (relating to
Administration of IntraLATA Compensa-
tion and Interexchange Carrier Access

Charge Revenues), all revenues collected
pursuant to its tariffed transitional ICAC
rate. Each month, the association will dis-
burse to each DCTU [LEC] 1/12 of its
authorized level of transitional ICAC reve-
nues for the then-applicable 12-month
phasedown period. However, for the six-
month phasedown period beginning Sep-
tember 1, 1994, the association will dis-
burse monthly to each DCTU [LEC] 1/6 of
the authorized level of transitional ICAC
revenues. Any surplus over the approved
level of transitional ICAC revenues for all
DCTUs [LECs] pursuant to subparagraphs
(A) and (B) of this paragraph shall be dis-
tributed quarterly to access customers based
on each access customer’s proportionate
share of total transitional ICAC minutes of
use for the 12-month period ending three
months prior to the beginning of the quarter
during which the surplus was accumulated.
Effective January 1, 1994, any surplus over
the approved level of transitional ICAC rev-
enues shall be distributed based on each
access customer’s proportionate share of
total transitional ICAC minutes of use.

(E) High Cost Assistance.
Any DCTU [LEC] which establishes an
HCA requirement pursuant to §23.53(d) of
this title shall no longer be entitled to re-
ceive transitional ICAC revenues.

(F) Holdover cases. Any
DCTU [LEC] which has not had its rates
adjusted in conformity with this subsection
as of September 1, 1992, shall continue to
bill its tariffed ICAC rate until such time as
its access rates are brought into compliance
with this subsection. Such rate shall be
deemed its transitional ICAC rate for the
period during which it remains in effect. All
ICAC revenues collected by such DCTUs
[LECs] shall be forwarded to the associa-
tion and used to fund the transitional ICAC
Pool. The level of ICAC revenues that such
DCTUs [LECs] receive from the transi-
tional ICAC pool will not be affected by the
adoption of this section until such time as
the access rates charged by such DCTUs
[LECs] are brought into compliance with
this subsection.

(N(6)] Initial compliance fil-
ing. Exusting rates for access services shall
remain in effect until changed by subse-
quent order of the commission. On or be-
fore June 1, 1992, each DCTU [LEC] shall
file an initial application to bring its access
rates into compliance with the provisions of
paragraphs (5) [(4)] and (6) [(5)] of this
subsection. Except as otherwise required by
this subsection or commission order, the
terms and conditions of each DCTU’s
[LEC’s] intrastate switched access tariff
proposed in the initial compliance filing
shall mirror the terms and conditions for the
usage-sensitive rate elements of its inter-

state switched access tariff as of March 31,
1992. The requirements of this paragraph
are not applicable to Southwestern Bell
Telephone Company. The initial compli-
ance tariff for each DCTU [LEC] shall
become effective September 1, 1992, unless
otherwise ordered by the commission. The
initial compliance filing shall be supported
by sufficient information to fully demon-
strate compliance with the requirements of
this subsection. P- wever, the initial filing
shall not be consiaered a major change of
rates as defined by PURA, §3.211, [§43]
unless the DCTU’s [LEC's] aggregate reve-
niues will increase more than the greater of
$100,000 or 2.5%. The DCTU [LEC] shall
not be required to submit a rate filing pack-
age unless the initial filing constitutes a
major rate change or unless the DCTU
[LEC] is otherwise ordered to do so. The
commission may review the initial compli-
ance application:

(A) in any PURA, §3. 210
[842] proceeding underway on the effective
date of this section;

(B) ina PURA, §3.210 [§42]
proceeding initiated against an individual
company after the effective date of this rule;
or

(C) in a PURA, §3.211 or
§3.213 [§43 or §43B] proceeding initiated
by the Company after the effective date of
this rule.

8) (M) Administrative provi-
sions

(A) Percent Interstate Usage
(PIU). Within 60 days of the adoption of
this subsection, Southwestern Bell Tele-
phone Company shall file its compliance
tariff regarding PIU provisions. Within 30
days of adoption by the commission of
amended Percent Interstate Usage (PIU) re-
porting, auditing, and backbilling proce-
dures for Southwestern Bell Telephone
Company, all independent DCTUs [LECs]
must file administrative revisions to their
intrastate access service tariffs to mirror the
PIU provisions in the intrastate access ser-
vice tariff of Southwestern Bell Telephone
Company. The intrastate access service tar-
iff of all DCTUs [LECs] must contain, at a
minimum, the requirements stated in
clauses (i)-(iii) of this subparagraph.

(i) Jurisdictional determi-
nation capability. If the DCTU [LEC]
possesses the network capability to deter-
mine the jurisdiction of an access service, a
monthly PIU, based upon the actual juris-
dictional determination of access services
used by the access customer, must be calcu-
lated by the DCTU [LEC] and applied to
the monthly bill for each access customer.
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(ii) No jurisdictional de-
termination capability. If a DCTU’s
[LEC's] network facilities are incapable of
making a determination of the jurisdiction
of an access service, such DCTU [LEC)
shall establish guidelines in its access tariff
that permit an access customer to self-
report. PIUs may be self-reported by access
customers to DCTUs [LECs] if all of the
requirements of subclauses (I)-(VI) of this
clause are met.

M A DCTU [LEC]
must request and receive written representa-
tion from the self-reporting access customer
that the access customer possesses a net-
work technology or has established other
reasonable methods which it can accurately
determine the jurisdiction of each access
service used by the access customer.

() The DCTU [LEC]
must request and receive a written represen-
tation from the access customer that the
access customer calculates self-reported
PIUs based upon the actual jurisdiction of
each access service used by the access cus-
tomer.

() The DCTU
[LEC] must request and receive from the
access customer, at & minimum, an annual
report supporting the self-reperted PIUs,

V) The DCTU’s
{LEC’s] intrastate access tariff must estab-
lish a monitoring procedure for the annual
monitoring of all self-reported PIUs and an
auditing procedure for timely auditing of
questionable self-reported PIUs.

(V) The DCTU’s
[LEC’s] intrastate access service tariff must
contain an adjustment procedure for the cor-
rection of up to 12 months of access service
bills which were based upon an erroneous
PIU as determined through a PIU audit.

(V) The DCTU's
[LEC’s] intrastate access tariff must specify
that the DCTU [LEC] is responsible for
verifying the accuracy of the PIU report and
the access customer is responsible for the
accuracy of self-reported PIUs.

(iii) Default PIU. If the
DCTU’s [LEC’s] network facilities are in-
capable of determining Call jurisdiction and
the access customer fails to exercise its self-
reporting option under clause (ii) of this
subparagraph, the DCTU [LEC] must pro-
vide written notice to the access customer
by certified mail that, if the customer fails
to exercise one of its options within 30 days
of receipt of such notice, a PIU will be
established at 50%. Nothing in this para-

graph prohibits the DCTU [LEC] from au-
diting such access customer. If such an
audit is conducted, the results of such audit
will be used to determine that access cus-
tomer's PIU.

(B) Meet point billing. The
provisions in this subparagraph pertain to
access services which are required to be
meet point billed.

(i) Tariffs. DCTUs
[LECs] must file administrative tariff
amendments to reflect compliance with the
most current "Multiple Exchange Carrier
Access Billing (MECAB)" and "Multiple
Exchange Carrier Ordering and Design
(MECOD)" guidelines within 60 days after
acceptance of these guidelines or accep-
tance of revisions to these guidelines by the
Federal Communications Commission. If
the Federal Communications Commission
accepts the "Small Exchange Company Ac-
cess Billing (SECAB)"  guidelines
pertaining to meet point billing, small local
exchange companies, as defined in §23.94
of this title (relating to Small Local Ex-
change Carrier Regulatory Flexibility),
may file tariff amendments within 60 days
after acceptance by the Federal Communi-
cations Commission to reflect compliance
with MECAB through the implementation
of SECAB.

(i)  Compensation. For
any meet point billed service, a DCTU {an
LEC] is authorized to receive compensation
for its portinn of the jointly-provided access
service. If a DCTU [an LEC] receives com-
pensation above the amount associated with
the provision of its portion of a jointly-
provided access service, the DCTU [LEC)
must immediately file a proposed [an ad-
ministrative] tariff amendment with the
commission to recover only its portion of
the jointly-provided service and, within 30
days after approval of the required tariff
amendment, must refund the surplus
amount received with interest to each af-
fected customer. Additionally, DCTUs
[LECs] are prohibited from filing tariff
amendments that result in a jointly-provided
access service billed amount which exceeds
charges for 100% of the jointly-provided
service.

(C) Egual access. Beginning
January 1, 1993, DCTUs [LECs] must file
with the commission, on January | of each
odd-numbered year, a report which de-
scribes the DCTU’s [LEC’s] ten-year fore-
casted plan and schedule for implementa-
tion of equal access technology in Texas.
Reports filed on and after January 1, 1995,
must include a description of all changes to
the information provided in the prior bien-
nial report, along with detailed explanations
for such changes. However, when a DCTU
Tan LEC] implements equal access in 100%

of the areas for which the DCTU [LEC] is
certificated to provide local exchange ser-
vice, the DCTU [LEC] shall file a final
equal access report with the commission. In
such report, the DCTU [LEC] will affirm
that the DCTU [LEC] will notify the com-
mission if it no longer provides equal access
to 100% of its certificated area and will
resume reporting in compliance with the
provisions of this subpcragraph.

(e) Electric. Rates shall not be un-
reasonably preferentiz|, prejudicial, or dis-
criminatory, but shall be sufficient,
equitable, and consistent in spplication to
each class of customers, taking into consid-
eration the need to conserve energy and
resources.

§23.24. Form and Filing of Tariffs.

(a) Application. Unless the con-
text clearly indicates otherwise, in this
section the term utility insofar as it re-
lates to telecommunications utilities, shall
refer to dominant carriers.

(b)[(a)) Effective tariff. No utility
shall directly or indirectly demand, charge,
or collect any rate or charge, or impose any
classifications, practices, rules, or regula-
tions different from those prescribed in its
effective tariff filed with the commission.

(c)((b)] Requirements as to size,
form, identification and filing of tariffs.

(1) Every public utility shall file
with the commission filing clerk five copies
of its tariff containing schedules of all its
rates, tolls, charges, rules, and regulations
pertaining to all of its utility service by
September 1, 1976, or when it applies for a
certificate of convenience and necessity to
operate as a public utility, if it is not in
existence as of September 1, 1976. It shall
also file five copies of each subsequent
revision. Each revision shall be accompa-
nied by a cover page which contains a list
of pages being revised, a statement describ-
ing each change, its effect if it is a change
in an existing rate, and a statement as to
impact on rates of the change by customer
class, if any. If a proposed tariff revision
constitutes an increase in existing rates of a
particular customer class or classes, then the
commission may require that notice be
given.

(2) Al tariffs shall be in loose-
leaf [looseleaf] form of size 8 1/2 inches by
11 inches and shall be plainly printed or
reproduced on paper of good quality. The
front page of the tariff shall contain the
name of the utility and location of its princi-
pal office and the type of service rendered
(telephone, electric, etc.).

(3) Each rate schedule must
clearly state the territory, city, county, or
exchange wherein said schedule is applica-
ble.
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(4) Tariff sheets are to be num-
bered consecutively per schedule. Each
sheet shall show an effective date, a revi-
sion number, section number, sheet number,
name of the utility, the name of the tariff,
and title of the section in a consistent man-
ner. Sheets issued under new numbers are
to be designated as original sheets. Sheets
being revised should show the number of
the revision, and the sheet numbers shall be
the same.

(5) Any other telecommunica-
tions utility, after a declaration by the
commission that it is a dominant carrier,
shall file tariffs complying with the above
requirements. These tariffs shall be filed
within the time specified in the commis-
sion order finding the telecommunica-
tions utility a deminant carrier, or within
60 days in the absence of such a specifica-
tion,

(d){[(c)] Composition of tariffs. The
tariff shall contain sections setting forth:

(1) a table of contents;

(2) a preliminary statement con-
taining a brief description of the utility's
operations;

(3) a list of the cities, ex-
changes, and counties in which service is
provided;

(4) the rate schedules; and

(5) the service rules and regula-
tions, including forms of the service agree-
ments.

(e)((d)] Tariff filings in response to
commission orders. Tariff filings made in
response to an order issued by the commis-
sion shall include a transmittal letter stating
that the tariffs attached are in compliance
with the order, giving the docket number,
date of the order, a list of tariff sheets filed,
and any other necessary information. Said
tariff sheets shall comply with all other
rules in this chapter and shall include only
changes ordered. The effective date and/or
wording of said tariffs shall comply with
the provisions of the order.

{Nl(e)] Symbols for changes. Each
proposed tariff sheet shall contain notations
in the right-hand margin indicating each
change made on these sheets. Notations to
be used are: (C) to denote a change in
regulations; (D) to denote discontinued rates
or regulations; (E) to denote the correction
of an error made during a revision (the
revision which resulted in the error must be
one connected to some material contained
in the tariff prior to the revision); (I) to
denote a rate increase; (N) to denote a new
rate or regulation; (R) to denote a rate re-
duction; and (T) to denote a change in text,
but no change in rate or regulation, In addi-
tion to symbols for changes, each changed
provision in the tariff shall contain a verti-

cal line in the right-hand margin of the page
which clearly shows the exact number of
lines being changed.

(g) [(D] Availability of tariffs. Each
utility shall make available to the public at
each of its business offices or designated
sales offices within Texas all of its tariffs
currently on file with the commission, and
its employees shall lend assistance to seek-
ers of information therefrom and afford in-
quirers an opportunity to examine any of
such tariffs upon request. The utility also
shall provide copies of any portion of the
tariffs at a reasonable cost to reproduce
such tariff for a requesting party.

(h) [(g)] Rejection. Any tariff filed
with the commission and found not to be in
compliance with these sections shall be so
marked and returned to the utility with a
brief explanation of the reasons for rejec-
tion.

(1) [(h)) Change by other regulatory
authorities. Tariffs which are filed to reflect
changes in rates or regulations set by other
regulatory authorities shall include a copy
of the order or ordinance authorizing the
change.

(I(D)] Effective date of tariff
change. No jurisdictional tariff change may
take effect prior to 35 days after filing
without commission approval. The re-
quested date will be assumed to be 35 days
after filing unless the utility requesting the
change requests a different date in its appli-
cation. The commission may suspend the
effective date of the tariff change for 120
days after the requested effective date and
extend that suspension another 30 days if it
finds that a longer time will be required for
final determination. In the case of an actual
hearing on the merits of a case that exceeds
15 days, the [commission may extend the]
suspension date is extended for two days
for each one day of actual hearing in excess
of 15 actual hearing days.

§23.26. New and Experimental Services.

(a) Application.  This  section
applies to dominant certificated telecom-
munications utilities (DCTUs) [local ex-
change carriers (LECs)], as that term is
defined by §23.3 [23.61] of this title (relat-
ing to Definitions [Telephone Utilities]),
which are subject to the rate-making juris-
diction of the commission for any service or
market.

(b)  Definitions. The following
words and terms when used in this sections
shall have the following meaning unless the
context clearly indicates otherwise:

(1) new service means any ser-
vice proposed after the effective date of this
section and not offered on a tariffed basis
prior to January 1, 1988 and specifically
excludes basic local telecommunications

[exchange] service including local measured
service. If a proposed service could serve as
an alternative or replacement for a service
offered prior to January 1. 1988 and does
not provide significant improvements (other
than price) over, or significant additional
services not available under a service of-
fered prior to January 1, 1988, it shall not
be considered a new service.

(2) (No change))

3 administrative  review
means a process whereby an application is
reviewed by the commission staff and the
Office of Public Utility Counsel and ruled
on by the presiding officer [examiner] with-
out an evidentiary hearing and without an
order signed by the commission.

(c) Filings requesting approval of
new and experimental services. A DCTU
[An LEC] may request approval of a new or
experimental service by following the pro-
cedures outlined in this section. In addition
to copies required by other commission
rules, one copy of the application shall be
delivered to the Regulatory [Telephone]
Division and one copy to the Office of
Public Utility Counsel. Nothing in this sec-
tion precludes a DCTU [an LEC] from
utilizing other provisions of this title to seek
approval to offer such services, however,
the commission or the presiding officer [ex-
aminer], in its discretion, may require any
application for a new or experimental ser-
vice to comply with the requirements of this
section. Not later than 30 days prior to the
proposed effective date of the new or exper-
imental service, the DCTU [LEC] shall file
with the commission and the Office of Pub-
lic Utility Counsel an application containing
the following information:

(1) a statement of intent by the
DCTU (LEC] to use the procedures estab-
lished in this section;

(2-(3) (No change.)

(4) a statement detailing the
type of notice, if any, the utility has pro-
vided or intends to provide to the public
regarding the application and a brief state-
ment explaining why the DCTU’s [LEC’s]
notice proposal is reasonable;

(5) (No change. )

(6) detailed documentation
showing that the proposed service is priced
above the long run tncremental cost of such
service. The commission shall allow an
incumbent LEC that is not a Tier | LEC
as of September 1, 1995, at that compa-
ny’s option, to adopt the cost studies ap-
proved by the commission for a Tier 1
LEC. The application shall also include
projections of revenues, demand, and ex-
penses demonstrating that in the second
year after the service is first offered, the
proposed rates will generate sufficient an-
nual revenues to recover the annual long
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run incremental costs of providing the
service, as well as a contribution for joint
and/or common costs. Capital costs related
to providing the service shall be separately
identified in these projections. The applica-
tion shall also include all workpapers and
supporting documentation relating to com-
putations or assumptions contained in the
application.

(7) If the application concerns a
service which will not initially be offered
systemwide, the application shall separately
explain for each exchange in which the
service will not be offered why the DCTU’s
[LEC’s] facilities in that exchange do not
have the technical capability to handle the
service. The application shall also include
an implementation plan which shall specify
the DCTU's [LEC’s] plans for making the
service available in such exchanges within a
reasonable time after receipt by the LEC of
a bona fide request for the service. The
DCTU [LEC] shall also specify in its plan
what requirements must be met for a re-
quest for service to be considered bona fide.
This requirement does not apply to experi-
mental services, but the DCTU [LEC] shall
specify the exchanges in which it proposes
to offer the experimental service.

(8) (No change.)

(9 Any other information which
the DCTU [LEC] wants considered in con-
nection with the commission’s review of its
application.

(d) Modifications and waivers of
requirements. In its application a DCTU
[an LEC] may request and the commission
or the presiding officer [examiner] may
grant for good cause the modification or
waiver of requirements set forth in this sec-
tion concerning  systemwide rates:
systemwide provision of service: the one-
year maximum period for offering an exper-
imental service; the one-year, cost-related
prove-in period; or long run incremental
cost support. Subsequent to the introduction
of an experimental service, a DCTU [an
LEC] may also apply for modification of
the period initially approved for offering the
service. However, no experimental service
shall be approved for more than two years,
no prove-in period shall be extended be-
yond two years and, in lieu of incremental
cost information, the DCTU [LEC] must
provide other cost support demonstrating
that the proposed rates for the service will
recover its costs plus a contribution within
the required period. A waiver of the incre-
mental cost standard shall only be granted if
the presiding officer [examiner] determines
that such a standard imposes an unreason-
able burden on a DCTU [an LEC] which
has inadequate resources to produce the re-
quired cost information to meet that stan-
dard and if the presiding officer [examiner]
determines that an appropriate alternative
cost standard is available. Any request for

modification or waiver of these require-
ments shall include a complete statement of
the DCTU’s [LEC's) arguments supporting
that request. The presiding officer [exam-
iner] shall rule on the waiver request within
15 days of the filing of the request. A copy
of the presiding officer’s [examiner’s] rul-
ing shall be provided to the commussion,
and the commission may overrule any
waiver granted by a presiding officer [ex-
aminer] within 15 days of the presiding of-
ficer’s [examiner’s] ruling.

(e) Notice. The presiding officer
[examiner] may require notice to be pro-
vided to the public in addition to that pro-
posed by the DCTU [LEC]. Not less than
five days before [Before] the effective date
of the application, the DCTU [LEC]} shall
file a statement indicating the date on which
all notice provided to the public was com-
pleted and proof of such notice. If public
notice of the application is required, it shall
include a description of the new or experi-
mental service, the proposed rates and other
terms of the service, the types of customers
likely to be affected if the service is ap-
proved, the probable effect on the DCTU’s
[LEC's] revenues if the service is approved,
the proposed effective date for the service,
and the following language: "Persons who
wish to comment on this application should
notify the commission by specified date, ten
days before the proposed effective date. Re-
quests for further information should be
mailed to the Public Utility Commission of
Texas, (insert the commission's current
address) [7800 Shoal Creek Boulevard,
Suite 400N, Austin, Texas 78757]. or you
may call the Public Utility Commission’s
[Commission] Public Information Office at
(insert the commission’s current tele-
phone numbers) [(512) 458-0223 or (512)
458-0227), or (insert current commission
telephone number for text telephone
[512]) 458-0221 teletypewriter for the
deaf."

(f) Requirements for proposed new
and experimental services. Unless waived
or modified by the presiding officer [exam-
iner] as provided under subsection (d) of
this section, the following requirements
shall apply to any new service approved
under this section:

(1) Such new service shall be
offered at the same price throughout the
DCTU’s [LEC's] system.

(2) The service shall also be of-
fered in every exchange served by the
DCTU [LEC], except exchanges in which
the DCTU’s [LEC's] facilities do not have
the technical capability to handle the ser-
vice.

(3) (No change.)

(4)  An experimental service ap-
proved under this section[,] may be flexibly
priced provided that the minimum rate in

the range of rates shall be above the long
run incremental cost of providing the ser-
vice. The DCTU [LEC] may make a
change in rates within an approved range of
rates upon such notice to customers and the
commission as the presiding officer [exam-
iner] may require. In addition, before dis-
continuing provision of an experimental
service, the DCTU [LEC] shall give such
notice of the discontinuation as the presid-
ing officer [examiner] may require.

(8) Administrative review. An ap-
plication considered under this section shall
be reviewed administratively unless the pre-
siding officer [examiner], for good cause,
determines at any point during the review
that the application should be docketed. The
operation of the proposed rate schedule may
be suspended for 35 days after the effective
date of the application. The effective date
shall be no earlier than 30 days after the
filing date of the application or 30 days
after public notice is completed, whichever
is later. The application shall be examined
for sufficiency. If the presiding officer [ex-
aminer] concludes that material deficiencies
exist in the application, the applicant shall
be notified within ten working days of the
filing date of the specific deficiency in its
application, and the earliest possible effec-
tive date of the application shall be no less
than 30 days after the filing of a sufficient
application with substantially complete in-
formation as required by the presiding offi-
cer [examiner]. Thereafter, any time
deadlines shall be determined from the 30th
day after the filing of the sufficient applica-
tion and information or from the effective
date if the presiding officer [examiner] ex-
tends that date. While the application is
being administratively reviewed, the com-
mission staff and the staff of the Office of
Public Utility Counsel may submit requests
for information to the DCTU [LEC]. Three
copies of all answers to such requests for
information shall be provided to the com-
mission staff and the Office of Public Util-
ity Counsel within ten days after receipt of
the request by the DCTU [LEC]. No later
than 20 days after the filing date of the
application, interested persons may provide
to the commission staff written comments
or recommendations concerning the applica-
tion. The commission staff shall and the
Office of Public Utility Counsel may file
with the presiding officer [examiner] writ-
ten comments or recommendations concern-
ing the application. No later than 35 days
after the effective date of the application,
the presiding officer [examiner] shall com-
plete an administrative review to determine
whether the DCTU’s [LEC’s] application
meets the following requirements.

(1) (No change.)

(2) Notice was provided as re-
quired by the presiding officer [examiner].

(3) «(5) (No change.)
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(h) Approval or denial of applica-
tion. For its application to be approved, the
DCTU {LEC] must meet all of the require-
ments in this section, unless such require-
ments are modified or waived by the
presiding officer [examiner] as provided
under paragraph (d) of this section. If,
based on the administrative review, the pre-
siding officer [examiner] determines that all
requirements not waived have been met, the
DCTU [LEC] shall be permitted to offer the
service at the rates and terms approved by
the presiding officer {examiner]. If, based
on the administrative review, the presiding
officer [examiner] determines that one or
more of the requirements not waived have
not been met, the presiding officer [exam-
iner] may dismiss or, upon prior request of
the DCTU [LEC), shall docket the applica-
tion.

(i) (No change.)

() Interim rates. For good cause,
interim rates may be approved after
docketing. However, interim rates shall not
be approved if the new service requires
substantial initial investment by customers
before they may receive the service unless
the commission requires the DCTU [LEC]
to notify every customer prior to purchasing
the service that this investment is at risk due
to the interim nature of the service and the
rates for the service and unless the DCTU
[LEC] makes appropriate provisions to pro-
tect its customers from the risks of the
DCTU’s [LEC's] failure to notify.

(k) Reporting requirements. If a
new service is approved based on either an
administrative review or a docketed pro-
ceeding, the DCTU [LEC] shall file with
the commussion tracking reports showing
the actual revenues; demand and related
expenses for the service; its progress on the
impiementation plan, if any such plan was
approved by the commission; and such
other information as may be required by the
commission (or, in connection with an ad-
ministrative review, by the presiding officer
[examiner]) or requested by the commission
staff. One such report shall be due nine
months after the service is first offered and
shall contain information for at least the
first six months the service was offered.
The second such report shall be filed twelve
months after the service is first offered and
shall contain information for at least the
first nine months the service was offered.
The third such report shall be filed no later
than 15 months after the service is first
offered and shall contain information for at
least the first 12 months the service was
offered. Such reporting requirements shall
be waived for experimental services of one
year's duration or less, but the DCTU
[LEC] shall retain in its record such infor-
mation related to revenues, demand and ex-
penses and shall submit such information
with any subsequent request to make a for-

merly experimental service a permanent
new service.

(I) Subsequent review of the ser-
vice. If a new or experimental service is
approved under the procedures set forth in
this section, the commission staff [commis-
sion’s general counsel] or any affected per-
son may file with the commission a petition
seeking modification of the rates or terms
under which the service is offered or with-
drawal of the service.

$23.27. Rute-Setting Flexibility for Scrvices
Subject to Significant Competitive Chal-
lenges.

(a) Application. The provisions of
this section apply to incumbent local ex-
change companies (LECs), as defined by
§23.3 (23.61] of this title (relating to Defi-
nitions [Telephone Utilities]).

(b) Pricing flexibility.

(1) The types of pricing flexibil-
ity that an LEC may request are set forth in
subparagraphs (A)-(D) of this paragraph.

(A) Banded rates. If an LEC
is granted the authority to charge banded
rates, the minimum rates shall yield reve-
nues that are equal to or greater than 105%
of the long run incremental cost of the
service in the geographic market in which
the service will be provided. When an LEC
is granted the authority to charge banded
rates, the LEC shall file a tariff showing the
minimum and maximum rates and specify-
ing its current rate. The current rate, as
specified in the LEC's tariff, shall be ap-
plied uniformly to all customers of the ser-
vice in each exchange for which the
commission has approved banded rates. If
the LEC desires to charge a rate different
from its current rate, but between the mini-
mum and maximum rates, it shall file a
revised tariff on or before the effective date
of the rate change. The minimum and maxi-
mum rates may only be changed as pro-
vided for in §§3.210, 3.211, or 3.213 of the
Public Utility Regulatory Act of 1995.
[the Act, §§42, 43, or 43B]

(B) (No change.)

(C) Detariffing. If an LEC is
granted the authority to detariff a service,
the LEC shall maintain at the commission a
current price list for the service, and the
commussion shall retain authority to regu-
late the quality, terms and conditions of the
detariffed service, other than rates. The
commission may determine the appropriate
ratemaking treatment of any revenues from
or costs of providing a detariffed service in
a proceeding under §§3.210, 3.211, or
3213 ofthe Public Utility Regulatory Act
of 1995 [, §§42, 43, or 43B].

(D) (No change.)

(2) LECs have the authority to
enter into customer-specific contracts for
those services specified in subsection
(c)(1)(A)-(D) of this section. For those ser-
vices, LECs may apply to the commission
pursuant to this subsection to obtain a type
of pricing flexibility specified in paragraph
(1) of this subsection other than customer-
specific contracts. For other services, LECs
may apply to the commission pursuant to
this subsection to obtain any type of pricing
flexibility specified in paragraph (1) of this
subsection. However, nothing in this sub-
section shall permit an LEC to obtain pric-
ing flexibility for  basic  local
teleccommunications [exchange] service,
including local measured service, or for any
service that includes as a component a ser-
vice not subject to significant competitive
challenge. Additionally, nothing in this sub-
section shall permit an LEC to enter into
customer-specific contracts or to obtain
detariffing with respect to message telecom-
munications services, switched access ser-
vices, or wide area telecommunications
service.

(3) An application for pricing
flexibility filed under this paragraph shall:

(A)-(I) (No change.)

(3) demonstrate that the ser-
vice identified pursuant to subparagraph (C)
of this paragraph is not basic local telecom-
munications [exchange] service, including
local measured service;

(K)-(M) (No change.)

(N) for any type of pricing
flexibility other than detariffing, include
proposed tariffs and identify any tariff lan-
guage that restricts the resale, sharing, or
joint use of the service identified pursuant
to subparagraph (C) of this paragraph and
any component thereof and demonstrate
why such restrictive tariff language is con-
sistent with the policy established in the
Act, §3.051 [§18](a); and

(O) (No change.)

(4) The commission shall allow
an incumbent LEC that is not a Tier |1
LEC as of September 1, 1995, at that
company’s option, to adopt the cost stud-
ies approved by the commission for a
Tier 1 LEC.

(5) [(4) 1An application for pric-
ing flexibility shall be docketed and as-
signed to a presiding officer [examiner]. No
later than ten working days after the filing
of an application for pricing flexibility, the
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presiding officer [examiner] shall issue an
order scheduling a prehearing conference
for the purposes of determining notice re-
quirements, establishing a procedural
echedule. and addressing other matters as
may be appropriate. The [presiding exam-
iner shall issue an order setting a procedural
schedule that ensures that a final determina-
tion is made by the] commission shall
make a final decision no later than 180
days after the completion of notice, as or-
dered by the presiding officer [examiner].
However, this 180-day period shall be ex-
tended two days for each one day of actual
hearing on the merits of the case that ex-
ceeds 15 days. The presiding officer [exam-
iner] or commission, upon a showing of
good cause relating to the applicant’s failure
or refusal to prosecute, including but not
limited to the applicant’s unreasonable re-
sistance to discovery, may further extend
the timeline, provided that the order shall
specifically identify the facts found to con-
stitute good cause. This deadline may be
expressly waived by the applicant.

(6)[(5)] For LECs with less than
31, 000 [50,000] access lines, the commis-
sion shall not be limited under paragraph
(M(D) [(6)(C)] (i)(x) of this subsection to
considering only competition within the ex-
change(s) where the LEC will provide the
service. Pursuant to paragraph (3)(O) of this
subsection, an LEC with less than 31,000
{50,000} access lines may provide informa-
jon that addresses the criteria of paragraph
)G)-(I) of this subsection with respect to
products or services available outside the
exchange(s) designated in paragraph (3)(E)
of this subsection.

(7[(6)] An application for pric-
ing flexibility shall be approved if, after an
evidentiary hearing, the commission finds,
based on the evidence, that:

(A) no service for which
pricing flexibility is sought is basic local
telecommunications [exchange] service,
including local measured service;

(B) no service for which the
LEC requests detariffing of rates or author-
ity to enter into customer-specific contracts
is message telecommunications service,
switched access service, or wide area tele-
communications service;

(C) no service for which
pricing flexibility is sought includes a com-
ponent that is not subject to significant
competitive challenge;

(D) the grant of pricing flexi-

bility for the service identified pursuant to
aragraph (3)(C) of this subsection within

e exchange(s) designated pursuant to
paragraph (3)(E) of this subsection is appro-

priate to allow the LEC to respond to a
significant competitive challenge, based
upon consideration of the following:

(i) the number and size
of telecommunications utilities or other per-
sons providing the same, equivalent, or sub-
stitutable service within the exchange(s)
designated pursuant to paragraph (3)(E) of
this subsection;

(ii) the extent to which
the same, equivalent, or substitutable ser-
vice is available within the exchange(s) des-
ignated pursuant to paragraph (3)(E) of this
subsection;

(ili) the ability of custom-
ers to obtain the same, equivalent, or substi-
tutable services at comparable rates, terms,
and conditions within the exchange(s) des-
ignated pursuant to paragraph (3)(E) of this
subsection;

(iv) the ability of tele-
communications utilities or other persons to
make the same, equivalent, or substitutable
service readily available at comparable
rates, terms, and conditions within the ex-
change(s) designated pursuant to paragraph
(3)(E) of this subsection;

(v) the existrace of any
significant barrier to the entry or exit of a
provider of the same, equivalent or substi-
tutable services within the exchange(s) des-
ignated pursuant to paragraph (3)(E) of this
subsection;

(vi) whether there are
mechanisms to minimize potential anti-
competitive practices, to the extent that any
such practice has been identified in the re-
cord;

(vii) whether there are
mechanisms to prevent the subsidization of
the service with revenues from regulated
monopoly services;

(viii) whether the ability
of the LEC to flexibly price the service
within the designated exchange(s) would
have any significant impact on universal
service;

(ix) whether the type of
pricing flexibility requested is appropriate
in light of the lavel and nature of competi-
tion within the exchange(s) where the LEC
will provide the service; and

(x) any other relevant in-
formation contained in the record;

(E) the rates, if the type of
pricing flexibility granted is either banded
rates or some other type of pricing flexibil-
ity pursuant to paragraph (1}(D) of this
subsection that involves rate-setting, are just
and reasonable and:

(i) yield revenues that are
equal to or greater than 105% of the long

run incremental cost of the service in the
geographic market in which the service will
be provided;

(i) are not unreasonably
preferential, prejudicial or discriminatory;

(i) are such that the ser-
vice will not be subsidized directly or indi-
rectly by regulated monopoly services; and

(iv) are not predatory or
anticompetitive.

(8)[(7)] Nothing in this subsec-
tion is intended to prevent the presiding
officer [examiner] from recommending, or
[based on] the commission from approv-
ing based on the record evidence, relief
other than that requested in the application.

(c)  Customer-specific contracts.

(1) An LEC shall have the au-
thority to enter into customer-specific con-
tracts for:

(A)»-(C) (No change.)

(D) customized services that
are unique because of size or configuration,
provided that such customized services shall
not include basic local telecommunications
[exchange] service, including local mea-
sured service, or message telecommunica-
tions services, switched access services, or
wide area telecommunications service; and

(E) (No change.)
(2) (5) (No change.)

(6) For good cause, an LEC
may request interim approval of a customer-
specific contract and associated tariff sheets
for services other than those specified in
paragraph (1)(A)-(D) of this subsection.

(A) (No change.)

(B) Immediately upon filing
its application, the LEC shall hand-deliver
to the commission’s Office of Policy De-
velopment [telephone division], the com-
mission’s Regulatory Division, [general
counsel}, the commission’s secretary [di-
rector of hearings], and the Office of Public
Utility Counsel a file-stamped copy of the
application.

(C) The request for interim
approval shall be reviewed administratively.

(i) The presiding officer
[examiner] shall issue an order setting forth
a procedural schedule for review of the
request for interim approval, including:

() (No change.)
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(II}) a date by which
the commission staff [commission’s gen-
eral counsel] shall file comments or a rec-
ommendation concerning the request.

(ii) The presiding officer
[examiner] shall rule on the request for
interim approval no sooner than ten work-
ing days after the filing of an application.

(D) (No change.)

(7) Approval of a customer-
specific contract and associated tariff sheets
is as follows.

(A) An application for ap-
proval of a customer-specific contract and
associated tariff sheets considered under
this subsection shall be reviewed adminis-
tratively, unless the LEC requests that the
application be docketed or the presiding
officer [examiner], for good cause, deter-
mines at any point during the review that
the application should be docketed. For
good cause the presiding officer [examiner]
may grant interim approval of an applica-
tion that has been docketed, but may do so
no sooner than ten working days after the
filing of the application.

(i) The effective date of
the customer-specific contract and associ-
ated tariff sheets shall be the later of:

@ 30 days after the
filing of a sufficient application, as deter-
mined by the presiding officer [examiner];

(ID)-I) (No change.)
(ii) (No change.)

(iii)  The presiding offi-
cer [examiner] shall issue an order setting
forth a procedural schedule for review of
the application for approval of a customer-
specific contract and associated tariff
sheets, including, but not limited to:

(I) dates by which any
interested person, the Office of Public Util-
ity Counsel, or the commission staff [cam-
mission’s general counsel] may file
comments as to the sufficiency of the appli-
cation;

(D) -(IO) (No change.)

(IV) dates by which
the commission staff [commission's gen-
eral counsel] shall file comments or recom-
mendations concerning the approval of the
application

(iv)  The presiding offi-
cer [examiner] shall review the application
for approval of a customer-specific contract

and associated tariff sheets filed pursuant to *

paragraph (4) of this subsection for suffi-
ciency. If the presiding officer [examiner]
concludes, after a review of the application
and all comments, that material deficiencies
exist in the application, the LEC shall be
notified of any specific deficiency within
ten working days of the filing of its applica-
tion.

(B) After a sufficient appli-
cation for approval of & customer-specific
contract and associated tariff sheets has
been filed, the presiding officer [examiner)
shall review the application and all com-
ments and recommendations filed to deter-
mine whether the LEC’s application meets
the requirements set forth in clauses (i) -(vi)
of this subparagraph. If the presiding offi-
cer [examiner] finds that the application
does nct satisfy one or more of these re-
quirements, the presiding officer [examiner]
shall deny the application or, upon prior
request of the LEC, docket the application.
If docketed, the commission’s rules applica-
ble to docketed proceedings shall apply and
the contracted service shall not be initiated
without the approval of the commission or
the presiding officer [examiner]. The appli-
cation shall be approved by the presiding
officer [examiner] if all of the following
requirements are satisfied:

(i)-(vi) (No change.)

(d) Subsequent review. The com-
mission may [review], modify, or revoke,
upon notice and hearing, the authorization
of any type or types of pricing flexibility
granted pursuant to this section,

(e) Review of cost standards under
this section. Any costs standards established
by the commission in this section shall be
subject to change pending the commission's
deliberations in the cost standards
rulemaking required by §3.051(h) of the
Public Utility Regulatory [the] Act of
1995[. §18(h)).

() (No change.)

§23 28. Promotional Rates [for LEC Ser-
vices].

(a) Application. This section
applies to dominant certificated telecom-
munications utilities (DCTUs) [local ex-
change carriers (LECs)] as that term is
defined by §23.3 [23.61] of this title (relat-
ing to Definitions [Telephone Utilities])
which are subject to the ratemaking juris-
diction of the commission for any service or
market.

(b) Purpose. The procedures out-
lined in this section are intended to establish
a process by which DCTUs [LECs] may
obtain authorization for offering promo-
tional rates for the purpose of increasing
long term demand for a service and/or uti-

lizing unused capacity of the DCTU’s
[LEC's] network.

(c) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Promotional rate-A tempo-
rary tariff, fare, toll, rental or other compen-
sation charged by a DCTU [LEC] to new or
new and existing customers and designed to
induce customers to test out a service. A
promotional rate shall incorporate a reduc-
tion or a waiver of some rate element in the
tariffed rates of the service, or a reduction
or waiver of the service’s installation charge
and/or service connection charges, and shall
not incorporate any charge for discontinu-
ance of the service by the customer. Such
rates may not be offered for basic local
telecommunications [exchange] service,
including local measured service.

) Administrative review-A
process whereby an application is reviewed
by staff and the Office of Public Utility
Counsel and ruled on by the presiding offi-
cer [examiner] without an evidentary hear-
ing and without an order signed by the
commission.

(d) Filings requesting approval of
promotional rates. After the effective date
of this section, a DCTU [an LEC] may
request approval of promotional rates for a
service by following the procedures out-
lined in this section. In addition to copies
required by other commission rules, one
copy of the application shall be delivered to
the Regulatory Division [telephone divi-
sion]. Nothing in this section precludes a
DCTU [an LEC] from utilizing other provi-
sions of this title to offer such promotional
rates. Not later than 30 days prior to the
proposed effective date of the promotional
rate, the DCTU [LEC] shall file with the
commission and the Office of Public Utility
Counsel an application containing the fol-
lowing information:

(1) a statement of intent by the
DCTU ([LEC] to use the procedures estab-
lished in this section;

(2) a description of the specific
proposed or tariffed service for which pro-
motional rates are proposed and a descrip-
tion of the temporary rates for such service
proposed by the DCTU [LEC);

(3) -(5) (No change.)

(6) a statement detailing the
type of notice, if any, theDCTU [LEC] has
provided or intends to provide to the public
regarding the application and a brief state-
ment explaining why the DCTU"s [LEC's]
notice proposal is reasonable;

(7) (No change. )

(8 detailed documentation
showing the long run incremental cost of

20 TexReg 8280 October 10, 1995 Texas Register ¢




the service for which promotional rates are
requested, including projections of reve-
nues, demand and expenses of the service
for the period during which the promotional
rates are proposed to be offered. The com-
mission [application] shall aliow an incum-
bent LEC that is not a Tier 1 LEC as of
September 1, 1995, at that company’s
option, to adopt [include projections of the
effect of the promotional rate on the ser-
vice's revenues and cost and its impact on
the service's contribution during] the cost
studies approved by [promotional period
and over] the commission for a Tier 1
LEC [remaining life of the service]. The
application shall include projections of the
effect of the promotional rate on the ser-
vice's revenues and cost and its impact on
the service's contribution during the promo-
tional period and over the remaining life of
the service. The application shall also in-
clude all workpapers and supporting docu-
mentation relating to computations or
assumptions contained in the application;
and

(9) any other information which
the DCTU [LEC] wants considered in con-
nection with the commission’s review of its
application.

(e) Modification and waivers of re-
quirements. In its application a DCTU [an
LEC] may request the waiver of the long
run incremental cost requirements set forth
in this section. Such a waiver shall only be
granted if the presiding officer [examiner]
determines that the long run incremental
cost standard imposes an unreasonable bur-
den on a DCTU [an LEC] which has inade-
quate resources to produce the required cost
information to meet the standard and if the
presiding officer [examiner] determines that
an appropriate alternative cost standard is
available. If the long run incremental cost
standard is waived, the DCTU [LEC] must
provide other cost information showing the
relationship between its proposed promo-
tional rates and the costs of providing the
service. A DCTU [An LEC] may aiso re-
quest a waiver of the requirement that pro-
motional rates be offered in every exchange
when such rates are proposed to be offered
for a tariffed service which is being ex-
panded into central offices which previously
did not provide the service. Any request for

waiver of the long run incremental cost.’

information requirement or the systemwide
application of the promotional rates require-
ment shall include a complete statement of
the DCTU [LEC’s] arguments supporting
that request. T

(f) Notice..At least ten days before
any application‘under this section may be
filed by a DCTU [an LEC], the DCTU
[LEC] shall file a statement of intent to file
such an application and the expected filing
date. Such notice shall also include a state-
ment of the DCTU’s [LEC’s] intent to use

the expedited procedures of this section, a
description of the service, and a description
of the proposed promotional rates and the
proposed promotional period. The commis-
sion shall then publish notice of the
DCTU’s [LEC’s] intent to file such applica-
tion in the Texas Register. The presiding
officer [examiner] may require notice to be
provided to the public in addition to that
proposed by the DCTU [LEC] in its appli-
cation. Before the effective date of the ap-
plication, the utility shall file a statement
indicating the date on which all notice pro-
vided to the public was completed and
proof of such notice. If public notice of the
application is required, it shall include a
description of the service for which promo-
tional rates are proposed. the rates which
are proposed by the DCTU {LEC], the time
period during which the promotional rates
are proposed to be in effect, the types of
customers likely to be affected if the appli-
cation is approved, and the following lan-
guage: "Persons who wish to comment on
this application should notify the commis-
sion by (specified date, ten days before the
proposed effective date). Requests for fur-
ther information may be mailed to the Pub-
lic Utility Commission of Texas, (insert
current commission address) [7800 Shoal
Creek Boulevard, Suite 400N, Austin,
Texas 78757], or you may call the commis-
sion’s Public Information Office at (insert
current commission telephone numbers
[512]) [458-0223 or (512) 458-0227] or (in-
sert current commission telephone num-
ber for text telephone {512]) [458-0221]
teletypewriter for the deaf.”

(8) Requirements for promotional

rates. Unless waived or modified by the
presiding officer [examiner] as provided in
subsection (e) of this section, the folldwing
requirements shall apply to proinotional
rates approved under this section:

(1) the promotiosal rates shall
be offered in every exchange in which the
service is offered thrpighout the DCTU’s
[LEC's] system;

(2) 3 (No change)

_{4) the promotional rate shall be
designed to generate sufficient revenue to
recover the long run incremental cost of
providing the service (or, if the long run
incremental cost standard is waived, such
other costs as are approved by the commis-
sion) within one year of introduction of the
promotional rate. If the proposed promo-
tional rate is for the reduction or elimination
of an installation charge or service connec-
tion charge, the revenue and costs related to
provision of the entire service shall be used
in determining whether the cost standard for
the service is met. If the proposed promo-
tional rate is for a service whose tariffed
rate does not recover the costs of providing
the service, a promotional rate may be ap-
proved if the DCTU [LEC] can demonstrate

that the promotional rate will move the
service closer to full cost recovery. How-
ever, no promotional rate shall be approved
for a service whose tariffed rate does not
recover the cost of the service if such ser-
vice has been found to be subject to signifi-
cant competition under §23.27 of this title
or if the service is enumerated in
§3.051(e)(3)(B) of the Public Utility Regu-
latory Act[,] of 1995 [§(18)(3)(b)]. The
commission may approve & promotional
rate even if it does not provide a contribu-
tion to joint and common costs.

(h)  Administrative review. An ap-
plication considered under this section shall
be reviewed administratively unless the pre-
siding officer [examiner], for good cause.
determines at any point during the review
that the application shouid be dockzted. The
operation of the proposed rate schedule may
be suspended for 35 days after the effective
date of the application. The effective date
shall be no earlier than 30 days after the
filing date of the application or 30 days
after public notice is completed, whichever
is later. The application shall be examined
for sufficiency. If the presiding officer [ex-
aminer] concludes that material deficiencies
exist in the application, the applicant shall
be notified within ten working days of the
filing date of the specific deficiency in its
application, and the earliest possible effec-
tive date of the application shall be no less
than 30 days after the filing of a sufficient

«.application with substantially complete in-

formation as required by the presiding offi-
cer {examiner]. Thereafter, any deadlines
shall be determined from the 30th day after
the filing of the sufficient application and
information or from the effective date if the
presiding officer [examiner] extends that
date. While the application is being admin-
istratively reviewed, the commission staff
and the Office of Public Utility Counsel
may submit requests for information to the
DCTU [LEC]. Three copies of all answers
to such requests for information shall be
provided to the commission staff and the
Office of Public Utility Counsel within ten
days after receipt of the request by the
DCTU [LEC]. No later than 20 days after
the filing of a sufficient application with
substantially complete information as re-
quired by the presiding officer [examiner],
interested persons may provide to the staff
written comments or recommendations con-
cerning the application. The commission
staff shall and the Office of Public Utility
Counsel may file with the presiding officer
[examiner] written comments or recommen-
dations concerning the application. No later
than 35 days after the effective date of the
application, the presiding officer [examiner]
shall complete an administrative review to
determine whether the DCTU’s [LEC's] ap-
plication meets the following requirements:

(1) (No change.)
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(2) notice was provided as re-
quired by the presiding officer [examiner];

(3)-(5) (No change.)

(i) Approval or denial of applica-
tion. For its application to be approved, the
DCTU [LEC] must meet all of the require-
ments in subsection (h) of this section, un-
less such requirements are modified or
waived by the presiding officer [examiner]
as provided under subsection (e) of this
section. If, based on the administrative re-
view, the presiding officer [examiner] de-
termines that all requirements not waived
have been met, the DCTU [LEC] shall be
permitted to offer the service at the rates
and terms approved by the presiding officer
[examiner]. If, based on the administrative
review, the presiding officer [examiner] de-
termines that one or more of the require-
ments not waived have not been met, the
presiding officer [examiner] may dismiss
or, upon prior request of the DCTU [LEC].
shall docket the application.

() (No change.)

(k)  Notification to the public of
services to be offered at promotional rates.
If promotional rates for a service are ap-
proved under this section, all advertising
related to such service and its promotional
rates shall clearly describe the temporary
nature of the rate, the date on which the
promotional rate will expire, and the rate
which will apply after expiration of the
promotional rate. The DCTU [LEC] shall
provide the same information to all custom-
ers requesting rate information for such ser-
vice or ordering the service during the
period the promotional rates are in effect.

() Reporting requirements. If pro-
motional rates are approved based on either
an administrative review or a docketed pro-
ceeding, the DCTU [LEC] shall file with
the commission a report showing the actual
revenues, demand and related expenses and
investment for the service over each period
promotional rates are in effect. This report
shall be filed with the commission within
three months after each authorized period
for offering promotional rates has expired.

(m)-(n) (No change.)

(o) Review of cost standard under
this section. Any cost and pricing standard
established by the commission in this sec-
tion shall be subject to change pending the
commission's deliberations in the cost and
pricingstandard rulemakings required by
§3.051(h) [§18(h)] of the Public Utility
Regulatory Act of 1995,

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on September 29,
1995.

TRD-89512599 Paula Mueller

Secretary of the
Commission

Public Utllity Commission
of Texas

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
458-0100

¢ ¢ ¢

Customer Service and Protec-
tion
* 16 TAC §§23.41, 23.42,

23.44-23.46, 2348, 23.49, 23.52,
23. 55, 23.56, 23.58

The amendments are proposed under the
Public Utility Regulatory Act of 1995, 74th
Legislature, Regular Session 1995, which
provides the Public Utility Commission with
the authority to make and enforca rules rea-
sonably required in the exercise of its powers
and jurisdiction, including rules of practice
and procedure.

Cross Index to Statutes: Public Ulility Regula-
tory Act of 1995, 74th Legislature, Regular
Session 1995.

§23.41. Customer Relations.

(a) Application. Unless the con-
text clearly indicates otherwise, in this
section the term utility insofar as it re-
lates to telecommunications utilities, shall
refer to dominant carriers.

(b)((a)] Information to customers.
Each utility shall:

(1) Maintain a current set of
maps showing the physical locations of its
facilities. All facilities (generating plants,
telephone exchange locations, transmission,
distribution lines, etc.) shall be labeled to
indicate the size, nominal capacity and volt-
age, or any pertinent information which will
accurately describe the utility’s facilities.
These maps, or such other maps as may be
required by the commission, shall be kept
by the utility in a central location and will
be available for commission inspection dur-
ing normal working hours. Each business
office or service center shall have available
up-to-date maps, plans, or records of its
immediate area, with such other information
as may be necessary to enable the utility to
advise applicants, and others entitled to the
information, as to the facilities available for
serving that locality.

(2) Upon request for service by
a residential applicant or for a transfer of
service by a residential customer, the utility
shall inform the applicant or customer of
the utility’s lowest-priced alternatives avail-
able at the customer’s location. The utility
shall provide this information beginning

with the lowest-price alternative and giving
full consideration to applicable equipment
options and installation charges.

(3) In compliance with the com-
mission’s rules of practice and procedure,
notify customers affected by a change in
rates or schedule of classification.

(4) Post a notice in a conspicu-
ous place in each business office of the
utility where applications for service are
received, informing the public that copies of
the rate schedules and rules relating to the
service of the utility, as filed with the com-
mission, are available for inspection.

(5) Beginning on or before six
months from the date of adoption of this
rule, each utility shall mail to all existing
residential telephone or electric utility cus-
tomers, and thereafter provide to all new
residential telephone or electric utility cus-
tomers, at the time service is initiated, a
pamphlet or information packet containing
the information required by this section.
The information shall additionally be
mailed to all customers on at least a bien-
nial basis at no charge to the customer. The
pamphlet or packet shall be entitled "Your
Rights as a Customer. '’ The information

" shall be written in plain, nontechnical lan-

guage, using personal pronouns where ap-
propriate. This information shall be
provided in English and Spanish as neces-
sary to adequately inform the customer;
however, the commission may exempt the
utility from the requirement that the infor-
mation be provided in Spanish upon appli-
cation and a showing that 10% or fewer of
its customers are exclusively Spanish speak-
ing, and that the utility will notify all cus-
tomers, through a statement, in both English
and Spanish, in the pamphlet or packet, that
the information is available in Spanish from
the utility, both by mail and at.the utility’s
offices.

(A) the customer’s right to
information concerning rates and services
and the customer's right to inspect or obtain
at reproduction cost a copy of the applicable
tariffs and service rules;

(B) the customer’s right to
have histher meter tested without charge
under §23.47(d) of this title (relating to
Meters), if applicable;

(C) the time allowed to pay
outstanding bills;

(D) grounds for termination
of service;

(E) the steps that must be
taken before a utility may terminate service,
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(F) how the customer can re-
solve billing disputes with the utility and
how disputes affect termination of service;

(G) information on alterna-
tive payment plans offered by the utility,
including, but not limited to, deferred pay-
ment plans, level billing programs, average
payment plans, as well as a statement that a
customer has the right to request these alter-
native payment plans;

(H) the steps necessary to
have service reconnected after involuntary
termination;

(I) the customer’s right to a
supervisory review under §23.46(j) and
right to file a complaint with the local mu-
nicipal regulatory authority and/or the com-
mission, as may be applicable, regarding
any matter concerning the utility’s service.
The commission's address and telephone
number shall accompany this information;

(J) the hours, addresses, and
telephone numbers of utility offices where
bills may be paid and information may be
obtained; and

(K) the customer’s right to
be instructed by the utility how to read his
or her meter, if applicable;

(L) the circumstances under
which the utility may require a deposit or
additional deposit; how a deposit is calcu-
lated; the interest paid on deposits; and the
time frame and requirement for return of the
deposit to the customer.

(M) a statement that funded
financial assistance may be available for
persons in need of assistance with their
electric utility payments, and that additional
information may be obtained by contacting
the local office of the utility, Texas Depart-

ment of Human Resources, Texas Depart- .

ment of Community Affairs, or the Public
Utility Commission of Texas. The central
office telephone number (toll-free number,
if available) and address for each state
agency shall also be provided;

(N) a statement that utility
services are provided without discrimination
as to a customer’s race, nationality, color,
religion, sex, or marital status, and a sum-
mary of the company's policy regarding the
provision of credit history based upon the
credit history of a customer’s former
spouse;

(O) notice of any special
services such as readers or notices in

Braille [braille], if available, and the tele-
phone number of the teletypewriter for the
deaf at the commission.

(6) Telephone utilities shall ei-
ther provide customers with the pamphlets
or information packets as set forth in para-
graph (5) of this subsection or, if the tele-
phone utility provides the customer with the
same information in the telephone directo-
ries provided each customer pursuant to
§23.61(b) of this title (relating to Telephone
Utilities), the utility shall provide a printed
statement on the bill, or a billing insert
identifying the location of the information
in paragraph (5) of this subsection. The
statement shall be published every six
months.

(7) Where necessary, a toll-free
telephone number or the equivalent (such as
WATS or collect calls) will be provided for
telephone or electric customers for repair
service or billing inquiries.

(8) [Utilities shall encourage cus-
tomers with physical disabilities and those
who care for such customers, to identify
themselves to the utility so that special ac-
tion can be taken to inform these persons of
their rights, where necessary and appropri-
ate to the person’s circumstance.

(c)[(b)] Customer complaints.

(1) Upon complaint to the utility
by a customer either at its office, by letter,
or by telephone, the utility shall promptly
make a suitable investigation and advise the
complainant of the results thereof.

(2) In the event the complainant
is dissatisfied with the utility’s report, the
utility must advise the complainant of the
Public Utility Commission of Texas com-
plaint process, giving the customer the ad-
dress and telephone number of the
Consumer Affairs Division of the commis-
sion. If applicable, the utility shall also give
the customer the commission’s TTY num-
ber for the deaf and hearing impaired.

(3) The utility shall make a suit-
able investigation of all complaints for-
warded from the commission on behalf of a
customer. The utility shall advise the com-
mission of the results of the investigation in
writing. Initial response to the commission
must be made within 30 days after the
complaint is forwarded by the commission.
The commission encourages all customer
complaints to be made in writing to assist
the commission in maintaining records on
the quality of service of each utility.

(4) The utility shall keep a re-
cord of all complaints which shall show the
name and address of the complainant, the
date and nature of the complaint and the
adjustment or disposition thereof for a
period of two years subsequent to the final

‘lement of the complaint. Complaints
reference to rates or charges which

require no further action by the utility need
not be recorded.

§23.42. Refusal of Service.

(a) Application. Unless the con-
text clearly indicates otherwise, in this
section the term utility, insofar as it re-
lates to telecommunications utilities, shall
refer to dominant carriers.

(b)[(a)] Compliance by applicant.
Any utility may decline to serve an appli-
cant until such applicant has complied with
the state and municipal regulations and ap-
proved rules and regulations of the utility
on file with the commission governing the
service applied for or for the following rea-
sons:

(1) Applicant’s facilities inade-
quate. If the applicant’s installation or
equipment is known to be hazardous or of
such character that satisfactory service can-
not be given.

(2) For indebtedness. If the ap-
plicant is indebted to any utility for the
same kind of service as that applied for,
including only the carriage charges of
interexchange carriers where a local ex-
change carrier bills those charges pursuant
to its tariffs; provided, however, that in the
event the indebtedness of the applicant is in
dispute, the applicant shall be served upon
complying with the deposit requirement in
§23.43 of this title (relating to Applicant
and Customer Deposit). In the event that the
appropriate federal authority prohibits pay-
ment of interstate carriage charges of
interexchange carriers as a condition of lo-
cal exchange telephone service or prohibits
disconnection of local exchange service for
failure to pay interexchange carriage
charges, payment of intrastate carriage
charges of interexchange carriers shall not
be a condution for local exchange telephone
service .

(3) Refusal to make deposit.
For refusal to make a deposit if applicant is
requited to make a deposit under these sec-
tions.

(c)((b)]  Applicant’s recourse. In
the event that the utility shall refuse to serve
an applicant under the provisions of these
sections, the utility must inform the appli-
cant of the basis of its refusal and that the
applicant may file a complaint with the
commission thereon.

(d)[(c)) Insufficient grounds for re-
fusal to serve. The following shall not con-
stitute sufficient cause for refusal of service
to a present customer or applicant:

(1)  delinquency in payment for
service by a previous occupant of the pre-
mises to be served;

(2) failure to pay for merchan-
dise, or charges for non-utility service pur-
chased from the utility;
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(3) failure to pay a bill to cor-
rect previous underbiiling due to misappli-
cation of rates more than six months prior
to the date of application;

(4) violation of the utility’s rules
pertaining to operation of nonstandard
equipment or unauthorized attachments
which interferes with the service of others,
or other services such as communication
services, unless the customer has first been
notified and been afforded reasonable op-
portunity to comply with said rules

(5) failure to pay a bill of an-
other customer as guarantor thereof, unless
the guarantee was made in writing to the
utility as a condition precedent to service;

(6) failure to pay the bill of an-
other customer at the same address except
where the change of customer identity is
made to avoid or evade payment of a utility
bill. A customer may request a supervisory
review if the utility determines that evasion
has occurred and refuses to provide service.

§23.44. New Construction.

(a) Application. Unless the con-
text clearly indicates otherwise, in this
section the terms utility and public util-
ity, insofar as they relate to telecommuni-
cations utilities, shall refer to dominant
carriers.

(b)[(a)] Standards of construction.
In determining standard practice, the com-
mission will be guided by the provisions of
the American National Standards Institute,
Incorporated, the National Electrical Safety
Code, and such other codes and standards
that are generally accepted by the industry,
except as modified by this commission or
by municipal regulations within their juris-
diction. Each utility shall construct, install,
operate, and maintain its plant, structures,
equipment, and lines in accordance with
these standards, and in such manner to best
accommodate the public, and to prevent
interferences with service furnished by
other public utilities insofar as practical.

(1) The standards of construc-
tion shall apply to, but are not limited to,
the construction of any new electric trans-
mission facilities, rebuilding, upgrading, or
relocation of existing electric transmission
facilities.

(2) For electric transmission line
construction requiring the acquisition of
new rights-of-way, utilities must include, at
a minimum, in the easement agreement a
provision for prohibiting the new construc-
tion of habitable structures within the right-
of-way. However, utilities may negotiate
appropriate exceptions in instances where
the utility is subject to a restrictive agree-
ment being granted by a governmental
agency or within the constraints of an in-

dustrial site. Any exception to this subsec-
tion must meet all the applicable
requirements of the National Electric Safety
Code.

(3) For the purposes of this sub-
section, "habitable structures” shall include
those structures normally inhabited by hu-
mans on a daily, or regular basis. The term
“habitable structures” shall include, but is
not limited to, single-family dwellings and
related structures, apartment buildings,
business structures, major additions to the
aforementioned types of pre-existing struc-
tures, and mobile home parks. However, the
term "habitable structures” shall not include
necessary repairs to existing structures,
farm or livestock facilities, storage barns,
hunting structures, small personal storage
sheds, or similar structures.

(©)[(b)] Line extension and con-
struction charges. Every utility shall file its
extension policy as required in §23.24(b)(1)
of this title (relating to Form and Filings of
Tariffs). The policy shall be consistent,
nondiscriminatory, and subject to the ap-
proval of the commission. No contribution
in aid of construction may be required of
any customer except as provided for in the
extension policy.

(1) Where service is being
switched between electric companies, the
electric utility disconnecting such customer
shall be permitted to charge the customer a
disconnection fee of an amount set forth in
its tariff, and such fee shall be based upon
the average direct labor and vehicle costs of
disconnecting such customer and any distri-
bution facilities rendered idle and not usable
elsewhere on the system based upon the
original cost of such facilities less deprecia-
tion and salvage. Prior to any disconnection
under this section, the customer shall pay
the disconnecting electric utility for service
up through the date of disconnection and
the charges for disconnection set forth in
this section. Upon payment of such charges
the utility shall give the customer a paid
receipt. The connecting electric utility may
not provide service to said customer until it
has evidence from the disconriecting electric
utility that the customer has paid for electric
service through the date of disconnection
and any charges for disconnection under
this section.

(2) Utilities shall not charge dis-
connect fees, membership fees, application
fees, or service call fees or any other fee or
charge for service or function that is a
normal utility service except as provided in
the tariff of the utility.

(d){(c)] Response to request for ser-
vice. Every public utility shall serve each
qualified applicant for service within its
certificated area as rapidly as is practical.

(1) Those applications for new
electric service not involving line extension

or new facilities should be filled within
seven working days. Applications for elec-
tric residential service requiring line exten-
sion should be filled as quickly as possible
and shall be filled within 90 days unless
unavailability of materials causes unavoid-
able delays.

(2) Applications for new tele-
phone service shal! be filled in accordance
with §23.61(e)(2) of this title (relating to
Telephone Utilities). Those applications for
new telephone residential service requiring
line extensions should be filled as quickly
as possible and shall be filled within 90
days unless unavailability of materials or
other situations which are reasonably be-
yond the control of the utility cause un-
avoidable delays. Drop wire less than 300
feet in length which connects the utility
distribution facility to the customer pre-
mises is not considered a line extension. For
this rule, facility placement which requires
a permit for a road or railroad crossing will
be classed as a line extension.

(3) If a line extension is re-
quired by other than a large industrial or
commercial electric customer or if facilities
are not available, the telephone or electric
utility shall inform the customer within ten
working days of receipt of the application,
giving the customer an estimated comple-
tion date.

(4) In the event that residential
utility service is delayed in excess of 90
days after an applicant has met credit re-
quirements and made satisfactory arrange-
ments for payment of any required
construction charges, a report shall be made
to the commission listing the name, location
and cause for delay. Unless such delays are
due to causes which are reasonably beyond
the control of the utility, delay in excess of
90 days shall constitute refusal to serve, and
consideration may be given to revoking the
certificate of convenience and necessity (or
other certificate), or to granting a certifi-
cate to another utility to serve the applicant,
or refusal may be considered in arriving at a
proper return on the invested capital of the
utility.

(5) Any construction cost op-
tions such as rebates to the customer, shar-
ing of construction costs between the utility
and the customer, or sharing of costs be-
tween the customer and other applicants
shall be explained to the customer following
assessment of necessary line work.

" §23.45. Billing.

(a) Application. Unless the con-
text clearly indicates otherwise, in this
section the term utility, insofar as it re-
iates to telecommunications utilities, shall
refer to dominant carriers.
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(b){(a)] Due date. The due date of
the bill for utility service shall not be less
than 16 days after issuance. A bill for utility
service is delinquent if not received at the
utility or at the utility’s authorized payment
agency by the due date. The postmark, if
any, on the envelope of the bill, or an
issuance date on the bill, if there is no
postmark on the envelope, shall constitute
proof of the date of issuance. If the due date
falls on a holiday or weekend, the due date
for payment purposes shall be the next work
day after the due date.

(c)[(b)] Penalty on delinquent bills
for retail service. A one-time penalty not to
exceed 5.0% may be made on delinquent
commercial or industrial bills; however, no
such penalty shall apply to residential bills
under this section. A telecommunications
utility providing any service to the state.
including service to an agency in any
branch of government, shall not assess a
fee, penalty, interest, or other charge to the
state for delinquent payment of a bill for
that service. The 5. 0% penalty on delin-
quent commercial and industrial bills may
not be applied to any balance to which the
penalty was applied in a previous billing.

(d){(c)] Deferred payment plan. A
deferred payment plan is any arrangement
or agreement between the utility and a cus-
tomer in which an outstanding bill will be
paid in installments that extend beyond the

due date of the next bill. The utility shall
‘offer, upon request, a deferred payment

plan to any residential customer who has
expressed an inability to pay all of his or
her bill, if that customer has not been issued
more than two disconnection notices at any
time during the preceding 12 months. In all
other cases, the utility is encouraged to
offer a deferred payment plan to residential
customers.

(1) Every deferred payment plan
entered into due to the customer’s inability
to pay the outstanding bill in full shall
provide that service will not be discontinued
if the customer pays current bills and a
reasonable amount of the outstanding bill
and agrees to pay the balance in reasonable
installments until the bill is paid. A pay-
ment of not more than one-third of the total
deferred amount may be required as a rea-
sonable amount under this paragraph.

(2) For purposes of determining
reasonableness under these rules, the fol-
lowing shall be considered:

(A) size of the delinquent ac-

count;

(B)  customer’s ability to
pay.

(C) customer's payment his-
tory;

(D) time that the debt has
been outstanding;

(E) reasons why debt has
been outstanding;

(F) any other relevant factors
concerning the circumstances of the cus-
tomer.

(3) A deferred payment plan of-
fered by a utility, when reduced to writing,
shall state, immediately preceding the space
provided for the customer’s signature and in
boldface print at least two sizes larger than
any other used thereon, that: If you are not
satisfied with this contract, or if agreement
was made by telephone and you feel this
contract does not reflect your understanding
of that agreement, contact the utility imme-
diately and do not sign this contract. If you
do not contact the utility, or if you sign this
agreement, you give up your right to dis-
pute the amount due under the agreement
except for the utility's failure or refusal to
comply with the terms of this agreement.

(4) A deferred payment plan
may include a 5.0% penalty for late pay-
ment but shall not include a finance charge.

5) If a customer has not ful-
filled the terms of a deferred payment plan,
the utility shall have the right to disconnect
service. However, the utility may not dis-
connect service until a disconnect notice has
been issued to the customer indicating the
customer has not met the terms of the plan.
Such notice and disconnection shall con-
form with the disconnection rules in §23.46
of this title (relating to Discontinuance of
Service). Under such circumstances, the
utility may, but shall not be required to,
offer subsequent negotiation of a deferred
payment plan agreement prior to
disconnection.

(6) Any utility which institutes a
deferred payment plan shall not refuse a
customer participation in such a program on
the basis of race, color, creed, sex, or mari-
tal status.

(7) A deferred payment plan
may be made by visiting the utility’s busi-
ness office or contacting the utility by tele-
phone. If the customer visits the utility’s
business office, the utility may ask the cus-
tomer to sign the deferred payment plan.
The utility must provide the customer with
a copy of the signed plan. If the agreement
is made over the telephone, the utility shall
send a copy of the plan to the customer.

(8) If the customer's economic
or financial circumstances change substan-
tially during the time of the deferred pay-
ment plan, the utility may renegotiate the
deferred payment plan with the customer,

taking into account the changed economic
and financial circumstances of the cus-
tomer.

(9) A utility is not required to
enter into a deferred payment plan with any
customer who is lacking sufficient credit or
a satisfactory history of payment for pre-
vious service when that customer has had
service from the present utility for not more
than three months. ’

(e)[(d)] Payment arrangements.
Payment arrangements are any arrange-
ments or agreements between the utility and
a customer in which an outstanding bill will
be paid after the due date of the outstanding
bill but before the due date of the next bill.
If a customer does not fulfill the terms of
such payment arrangements, the utility shall
have the right to disconnect service. If a
disconnect notice was issued prior to the
payment arrangements being made, such
notice shall suffice as notice to the cus-
tomer. If payment arrangements are made
prior to issuance of a disconnect notice,
such notice must be 1ssued before the cus-
tomer’s service may be disconnected.

(f) [(e)] Level and average payment
plan. Electric utilities with seasonal usage
or seasonal demands are encouraged to of-
fer a level payment plan or average pay-
ment plan to elderly or chronically ill
residential customers who may be on fixed
incomes and to other customers having sim-
ilarly unique financial needs.

(1) The payment plan may be
one of the following methods:

(A) A level payment plan
allowing eligible residential customers to
pay on a monthly basis a fixed billing rate
of one-twelfth of that customer’s estimated
annual consumption at the appropriate cus-
tomer class rates, with provisions for quas-
terly adjustments as may be determined
based on actual usage.

(B) An average payment
plan allowing eligible residential customers
to pay on a monthly basis one-twelfth of the
sum of that customer’s current month's con-
sumption plus the previous 11 month’s con-
sumption (or an estimate thereof, for a new
customer) at the appropriate customer class
rates, plus a portion of any unbilled bal-
ance.

(2) If a customer for a utility
service does not fulfill the terms and obliga-
tions of a level payment agreement or an
average payment plan, the utility shall have
the right to disconnect service to that cus-
tomer pursuant to the disconnection rules
provided elsewhere in these sections.

(3) The utility may collect a
customer deposit from all customers enter-
ing into level payment plans or average

® PROPOSED RULES October 10, 1995 20 TexReg 8285



payment plans; the deposit will not exceed
an amount equivalent to one-sixth of the
estimated annual billing, Notwithstanding
any other provision of these sections, the
utility may retain said deposit for the dura-
tion of the level or average payment plan;
however, the utility shall pay such interest
on the deposit as is provided elsewhere in
these sections.

(@[(H)] Rendering and form of
bills.

(1) Telephone utilities.

(A) Bills for telephone ser-
vice shall be rendered monthly unless other-
wise authorized by the Commission, or
unless service is rendered for a period of
less than one month, and shall provide a
listing of all charges due and payable in-
cluding outstanding amounts in the same
customer class the utility has chosen to
transfer from a customer’s prior delinquent
account(s). The utility shall provide, at no
charge to the customer, a breakdown of
local service charges at the time the service
is initially installed or modified and upon
request. Additionally, a notice shall be in-
cluded on the customer’s bill offering, at no
charge to the customer, either an annual or
monthly itemized breakdown of all local
service charges. The itemized breakdown
may be provided as a part of the customer’s
bill or as a separate mailing. Itemized toll
statements shall be included in each bill. If
the telephone utility is billing the customer
for services provided by another telecom-
munications utility or for services provided
by a [private pay telephone] provider of pay
telephone service that uses automated call
completion technology to complete operator
service calls, the bill shall identify the util-
ity or the [private pay telephone] provider
of pay telephone service whose rates are
used to calculate the charges for each call
listed on the bill. This requirement to iden-
tify the entity whose rates are used to calcu-
late the charges does not apply to
intraLATA services provided in another
state by a regulated local exchange carrier.
Customer billing sent through the United
States mail shall be sent in an envelope.

(B) Billing information pro-
vided to each customer on a monthly basis
shall include but not be limited to:

(i) the period for which
the bill is rendered,

(ii) each applicable tele-
phone number and/or account number;

(iii) the total amount due
for features and services provided;

(iv) the sub-total for basic
local telecommunications service. If
EMS/EAS service is mandatory, charges for
the service shall be included in the sub-total

for basic local service. If EMS/EAS service
is optional, the incremental charges for
EMS/EAS shall be included in the subtotal
for optional features;

(v) the sub-total for all
optional features or services included in the
bill; ’

(vi)  the customer [local
exchange] access line charge(s):

(vii) each fee or charge
set by an agency of the federal, state, or
local government, including but not limited
to, subscriber line charges and charges for
911 service, as more fully set forth in sub-
section (I) [(k)] of this section;

(viii) applicable taxes;

(ix) explanations of any
abbreviations or symbols used on the cus-
tomer’s bill to identify specific charges; and

(x) the information re-
quired by this paragraph which shall be
arranged so as to allow the customer to
readily compute the bill with the informa-
tion provided.

(C) In the event a customer's
service is interrupted other than by the neg-
ligence or willful act of the customer, and it
remains out of order for 24 hours or longer
after access to the premises is made avail-
able and after being reported to be out of
order, appropriate adjustment or refunds
shall be made to the customer. The amount
of adjustment or refund shall be determined
on the basis of the known period of inter-
ruption, generally beginning from the time
the service interruption is first reported. The
refund to the customer shall be the pro rata
part of the month's flat rate charges for the
period of days and that portion of the ser-
vice facilities rendered useless or inopera-
tive. The refund may be accomplished by a
credit on a subsequent bill for telephone
service.

(2) Electrical utilities.

(A) Bills for electric service
shall be rendered monthly, unless otherwise
authorized by the commission, or unless
service is rendered for a period of less than
a month. Bills shall be rendered as promptly
as possible following the reading of meters.

(B) The customer’s bill shall
show all the following information:

(i) if the meter is read by
the utility, the date and reading of the meter
at the beginning and at the end of the period
for which the bill is rendered;

(ii) the number and kind
of units metered;

(iii) the applicable rate
schedule and title or code;

(iv) the total amount due
for services provided, including outstanding
amounts in the same customer class the
utility has chosen to transfer from a custom-
er’s prior delinquent account(s). Such trans-
ferred accounts shall not include
continuation of service from one address to
another within the same utility serving area,
or contracts of guarantee involving a written
agreement between a utility and its guaran-
tor if a customer defaults;

(v) the total amount due
after addition of any penalty for nonpay-
ment within a designated period. The terms
"gross bill" and "net bill" or other similar
terms implying the granting of a discount
for prompt payment shall be used only
when an actual discount for prompt pay-
ment is granted. The terms shall not be used
when a penalty is added for rnonpayment
within a designated period;

(vi) a distinct marking to
identify an estimated bill;

(vii) any conversions
from meter reading units to billing units, or
any other calculations to determine billing
units from recording or other devices, or
any other factors used in determining the
bill; and

(viii) the information re-
quired in clauses (ii)-(v), and (vii) of this
subparagraph shall be arranged so as to
allow the customer to readily compute his
bill with the applicable rate schedule which
shall be mailed on request to the customer.
Customer charges are to be identified sepa-
rately on the residential customer’s bill.

(3) Past due balance. All rules
pertaining to billing and disconnection of
service shall apply to backbilling, with the
exception of §23.45(b) [§23.45(a)).

(g 1 Overbilling and
underbilling. If billings for utility service
are found to differ from the utility's lawful
rates for the service being purchased by the
customer, or if the utility fails to bill the
customer for such service, a billing adjust-
ment shall be calculated by the utility. If the
customer is due a refund, an adjustment
shall be made for the entire period of the
overcharges. If an overcharge is adjusted by
the utility within three billing cycles of the
bill in error, interest shall not accrue. Un-
less otherwise provided in this section, if an
overcharge is not adjusted by the utility
within three billing cycles of the bill in
error, interest shall be applied to the amount
of the overcharge at the rate set by the
commission annually for a calendar year.
That rate shall be based on an average of
prime commercial paper rates for the pre-
vious 12-month period. Interest on over-
charges that are not adjusted by the utility
within three billing cycles of the bill in
error shall accrue from the date of payment
unless the utility chooses to provide interest
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to all of its affected customers from the date
of the bill in error. All interest shall be
compounded annually. Interest shall not ap-
ply to leveling plans or estimated billings
that are authorized by statute or rule. Inter-
est shall not apply to undercharged ..mounts
unless such amounts are found to be the
result of meter tampering, bypass, or diver-
sion by the customer, as defined in
§23.47(f) of this title (relating to Meters).
Interest on undercharged amounts shall also
be compounded on an annual basis and
shall accrue from the day the customer is
found to have first tampered, bypassed or
diverted. If the customer was undercharged,
the utility may backbill the customer for the
amount which was underbilled. The
backbilling is not to exceed six months
unless the utility can produce records to
identify and justify the additional amount of
backbilling or unless such undercharge is a
result of meter tampering, bypassing, or
diversion by the customer as defined in
§23.47(f). However, the utility may not dis-
connect service if the customer fdils to pay
charges arising from an underbilling more
than six months prior to the date the utility
initially notified the customer of the amount
of the undercharge and the total additional
amount due unless such undercharge is a
result of meter tampering, bypassing, or
diversion by the customer as defined in
§23.47(f). If the underbilling is $25 or
more, the utility shall offer the customer a
deferred payment plan option for the same
length of time as that of the underbilling. In
cases of meter tampering, bypass, or diver-
sion, a utility may, but is not required to,
offer a customer a deferred payment plan.

()[(h)] Bstimated bills.

(1) When there is good reason
for doing so, an electric utility may submit
estimated bills provided that an actual meter
reading is taken every three months. In
months where the meter reader is unable to
gain access to the premises to read the
meter on regular meter reading trips, or in
months where meters are not read, the util-
ity must provide the customer with a post-
card and request the customer to read the
meter and return the card to the utility. If
such postcard is not received by the utility
in time for billing, the utility may estimate
meter reading and render bill accordingly.

(2) If an electric utility has a
customer-read program in which customers
read their own meters and report their usage
monthly, and no meter reading is submitted
by a customer, the utility may estimate the
customer’s meter reading and render a bill
accordingly. However, the utility must read
the meter if the customer does not submit
readings for three consecutive months so
that a corrected bill may be issued.

(DI(D] Disputed bills.

(1) In the event of a dispute be-
tween a customer and a utility regarding
any bill for utility service, the utility shall

forthwith make such investigation as shall
be required by the particular case, and re-
port the results thereof to the customer and,
in the event the dispute is not resolved,
shall inform the customer of the complaint
procedures of the commission

(2) Notwithstanding any other
section of these rules, the customer, except
customers of telephone utilities, shall not be
required to pay the disputed portion of the
bill which exceeds the amount of that cus-
tomer’s average monthly usage at current
rates pending the completion of the determi-
nation of the dispute, but in no event more
than 60 days. For purposes of this rule only,
the customer's average monthly usage at
current rates shall be the average of the
customer’s gross utility service for the pre-
ceding 12-month period. Where no previous
usage history exists, consumption for calcu-
lating the average monthly usage shall be
estimated on the basis of usage levels of
similar customers and under similar condi-
tions.

(3) Notwithstanding any other
section of these rules, a telephone utility
customer’s service shall not be subject to
discontinuance for nonpayment of that por-
tion of a bill under dispute pending the
completion of the determination of the dis-
pute, but in no event to exceed 60 days. The
customer is obligated to pay any billings not
disputed as established in §23.46 of this
title (relating to Discontinuance of Service).

(k)[(§)] Notification of alternative
payment programs or payment assistance.
Anytime a customer contacts a utility to
discuss their inability to pay a bill or indi-
cate that they are in need of assistance with
their bill payment, the utility or utility rep-
resentative shall inform the customer of all
available alternative payment and payment
assistance programs available from the util-
ity, such as deferred payment plans,
disconnection moratoriums for the ill, and
energy assistance programs, as applicable,
and of the eligibility requirements and pro-
cedure for applying for each.

(D[(k)] Fees. Any fee or charge set
by an agency of the federal, state, or local
government shall be shown on the bill as a
separate item, indicating the federal, state,
or local government agency and concisely
stating the nature of the fee or charge. This
section does not apply to sales taxes or
franchise fees.

(m)[(1)] Adjusted bills due to meter
tampering. There shall be a presumption of
reasonableness of billing methodology by
an electric utility with regard to a case of
meter tampering, bypassing, or other ser-
vice diversion if any of the following meth-
ods of calculating such bills are used:

(1) estimated bills based upon
service consumed by that customer at that
location under similar conditions during

periods preceding the initiation of meter
tampering or service diversion. Such esti-
mated bills shall be based on at least 24
consecutive months of comparable usage
history of that customer, when available, or
lessor history if the customer has not been
served at that site for 24 months;

(2) estimated bills based upon
that customer's usage at that location after
the service diversion has been corrected;

(3) where a customer will allow
the electric utility to perform a load study of
the customer's appliances, heating/cooling
equipment, etc., in use during the period of
meter tampering, by estimated bills using
the total for the projected loads of those
appliances, heating/cooling equipment, etc.,
using nationally recognized appliance’ load
studies published by the Edison Electric
Institute or the manufacturer’s information
for each appliance for other item of electri-
cal equipment, or where available, compa-
rable load study data obtained by the utility
submetering appliance operation in its ser-
vice area;

(4) in cases of a tampered meter
where the amount of actual unmetered con-
sumption can be calculated after testing the
meter using industry recognized testing pro-
cedures, bills may be calculated for the
consumption over the entire period of meter
tampering;

(5) in cases of meter bypassing
or other service diversion, where the
amount of actual unmetered consumption
can be calculated by industry recognized
testing procedures, bills may be calculated
for the consumption over the entire period
of meter bypassing or other service diver-
sion;

(A) paragraph (1) of this
subsection does not prohibit utilities from
using other methods of calculating bills for
unmetered electricity or water when the us-
age of other methods can be shown to be
more appropriate in the case in question;

(B) a utility may charge for
all labor, material and equipment necessary
to repair or replace all equipment damaged
due to meter tampering or bypassing or
other service diversion, and other costs nec-
essary to correct service diversion where
there is no equipment damage, including
incidents where service is reconnected with-
out authority. An itemized bill of such
charges must be provided to the customer;

(C) a utility may not charge
any additional penalty or make any other
additional charge for meter tampering or
bypassing or other service diversion unless
such penalty has been expressly approved
by the commission and filed in the utility’s
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tariff, or such other additicnal charge has
been approved by order of the commission
or court of law of competent jurisdiction.

(n) [(m)] Record retention. Each
utility shall maintain monthly billing re-
cords for each account for at least two years
after mailing of the bill. The billing records
shall contain data sufficient to reconstruct a
customer’s billing for a given month. Cop-
ies of billing records may be obtained by
the customer upon request.

(0)[(n)] Compliance. All utilities
shall revise their billing format in compli-
ance with this section within 365 days of
the effective date of this section.

§23.46. Discontinuance of Service.

(a) Application. Unless the con-
text clearly indicates otherwise, in this
section the terms utility and public util-
ity, insofar as they relate to telecommuni-
cations utilities, shall refer to dominant
carriers.

(b)[(a)]  Disconnection for delin-
quent bills. A customer’s utility service may
be disconnected if a bill has not been paid
or a deferred payment agreement entered
into within 26 days from the date of issu-
ance of a bill and if proper notice has been
given. Proper notice shall consist of a sepa-
rate mailing or hand delivery at least ten
days prior to a stated date of disconnection,
with the words "termination notice" or simi-
lar language prominently displayed on the
notice. The information included in the no-
tice shall be provided in English and Span-
ish as necessary to adequately inform the
customer. Attached to or on the face of the
termination notice or electric bills shall ap-
pear a statement notifying the customer that
if they are in need of assistance with the
payment of their bill, or are ill and unable
to pay their bill, they may be eligible for
payment assistance or special payment pro-
grams, such as deferred payment plans,
disconnection moratoriums for the ill, or
energy assistance programs, and to contact
the local office of the utility for information
on the available programs. Attached to or
on the face of the termination notice for
telephone bills shall appear a statement no-
tifying the customer that if they are in need
of assistance with payment of their bill, or
are ill and unable to pay their bill, they may
be eligible for alternative payment pro-
grams, such as deferred payment plans, and
to contact the local office of the utility for
more information, If mailed, the cut-off day
may not fall on a holiday or weekend, but
shall fall on the next working day after the
tenth day. Payment at a utility’s authorized
payment agency is considered payment to
the utility. The company shall not issue late
notices or disconnect notice to the customer
earlier than the first day the bill becomes
delinquent, so that a reasonable length of

time is allowed to ascertain receipt of pay-
ment by mail or at the utility’s authorized
payment agency.

(c)[(b)] Disconnection with notice.
Utility service may be disconnected after
proper notice for any of the following rea-
sons: .

(1) failure to pay a delinquent
account for utility service or failure to com-
ply with the terms of a deferred payment
agreement including only the carriage
charges of interexchange carriers where a
local exchange carrier’s tariff provides for
billing for those carriers. In the event the
appropriate  federal authority prohibits
disconnection of local exchange telephone
service for failure to pay the interstate
charges of an interexchange carrier or pro-
hibits payment of interexchange carriage
charges as a condition of local exchange
telephone service, intrastate carriage
charges of an interexchange carrier shall not
be a cause for disconnection of local ex-
change telephone service.

(2) violation of the utility’s rules
pertaining to the use of service in a manner
which interferes with the service of others
or the operation of nonstandard equipment,
if a reasonable attempt has been made to
notify the customer and the customer is
provided with a reasonable opportunity to
remedy the situation.

(3) failure to comply with the
deposit or guarantee arrangements where
required by §23.43 of this title (relating to
Applicant and Customer Deposit).

(d)[(c)] Disconnection without no-
tice. Utility service may be disconnected
without notice where a known dangerous
condition exists for as long as the condition
exists or where service is connected without
authority by a person who has not made
application for service or who has recon-
nected service without authority following
termination of service for nonpayment or in
instances of tampering with the utility com-
pany’s meter or equipment, bypassing the
same, or other instances of diversion as
defined in §23.47 of this title (relating to
Meters). Where reasonable, given the nature
of the hazardous condition, a written state-
ment providing notice of disconnection and
the reason therefor shall be posted at the
place of common entry or upon the front
door of each affected residential unit as
soon as possible after service has been dis-
connected. '

(e)[(d)] Disconnection prohibited.
Utility service may not be disconnected for
anv of the following reasons:

(1) delinquency in payment for
utility service by & previous occupant of the
premises.

(2) failure to pay for merchan-
dise, or charges for nonutility service pro-
vided by the utility.

(3) failure to pay for a different
type or class of utility service unless fee for
such service is included on the same bill.

(4) failure to pay the account of
another customer as guarantor thereof, un-
less the utility has in writing the guarantee
as a condition precedent to service.

(5) failure to pay charges arising
from an underbilling occurring due to any
misapplication of rates more than six
months prior to the current billing.

(6) failure to pay charges arising
from an underbilling due to any faulty me-
tering, unless the meter has been tampered
with or unless such underbilling charges are
due under §23.47 of this title (relating to
Meters).

(7) failure to pay an estimated
bill other than a bill rendered pursuant to an
approved meter-reading plan, unless the
utility is upable to read the meter due to
circumstances beyond its control.

(Hl(e)] Disconnection on holidays
or weekends. Unless a dangerous condition
exists, or unless the customer requests
disconnection, service shall not be discon-
nected on a day, or on a day immediately
preceding a day, when personnel of the
utility are not available to the public for the
purpose of making collections and recon-
necting service.

(@)[(f)] Disconnection due to utility
abandonment. No public utility may aban-
don a customer or a certified service area
without written notice to its customers
therein and all similar neighboring utilities,
and approval from the commission.

(h[(g)] Disconnection for ill and
disabled. No electric public utility may dis-
continue service to a delinquent residential
customer permanently residing in an indi-
vidually metered dwelling unit when that
customer establishes that discontinuance of
service will result in some person residing
at that residence becoming seriously ill or
more seriously ill if service is discontinued.
Each time a customer seeks to avoid termi-
nation of service under this rule, the cus-
tomer must have the attending physician
(for purposes of this rule, the term "physi-
cian” shall mean any public health official,
including, but not limited to, medical doc-
tors, doctors of osteopathy, nurse practitio-
ners, registered nurses, and any other
similar public health official) call or contact
the utility within 16 days of issuance of the
bill. A written statement must be received
by the utility from the physician an within
26 days of the issuance of the utility bill.
The prohibition against service termination
provided by this rule shall last 63 days from
the issuance of the utility bill or such lesser
period as may be agreed upon by the utility
and the customer or physician. The cus-
tomer who makes such request shall enter
into a deferred payment plan.
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(i)[(h)] Disconnection to energy as-
sistance grantees. No electric public utility
may terminate service to a delinquent resi-
dential customer for a billing period in
which the customer has applied for and
been granted energy assistance funds if any
agency for administration of these funds has
notified the utility, prior to the date of
disconnection, of approval of an award suf-
ficient to cover the bill, or a portion of the
bill so that the customer can successfully
enter into deferred payment plan for the
balance of the bill.

()[()] Disconnection during ex-
treme weather. On a day when the previous
day's highest temperature did not exceed 32
degrees [0] F, and the temperature is pre-
dicted to remain at that level for the next 24
hours, according to the nearest National
Weather Service (NWS) reports, or in zones
where an excessive heat alert is in effect as
determined by the NWS and reported by the
National Oceanic and Atmospheric Admin-
istration (NOAA), an electric utility cannot
disconnect a customer until the utility ascer-
tains that no life-threatening condition ex-
ists in the customer’s household, or would
exist, because of disconnection during se-
vere weather conditions.

(K)[()] Resolution of disputes. Any
customer or applicant for service requesting
the opportunity to dispute any action or
determination of a utility under the cus-
tomer service rules of the commission
§823.41-23.48 of this title (relating to Cus-
tomer Service and Protection) shall be given
an opportunity for a supervisory review by
the utility. If the utility is unable to provide
a supervisory review immediately following
the customer's request for such review, ar-
rangements for the review shall be made for
the earliest possible date. Service shall not
be disconnected pending completion of the
review. If the customer chooses not to par-
ticipate in such review or to make arrange-
ments for such review to take place within
five days after requesting it, the company
may disconnect service, providing notice
has been issued under standard disconnect
procedures. Any customer who is dissatis-
fied with the review by the public utility
must be informed of their right to file a
complaint andfor request a hearing before
the appropriate municipal regulatory body
or the Public Utility Commission of Texas.
whichever is applicable. The results of the
supervisory review must be provided in
writing to the customer within ten days of
the review, if requested.

(D[¢k)] Disconnection of master-
metered apartments. When a bill for utility
services is delinquent for a master-metered
apariment complex (defined as a
submetered or nonsubmetered building in
which a single meter serves five or more
residential dwelling units), the following
shall apply:

(1) The utility shall send a no-
tice to the customer as required in subsec-
tion (8) of this section. At the time such
notice is issued, the utility shall also inform
the customer that notice of possible
disconnection will be provided to the ten-
ants of the apartment complex in six days if
payment is not rendered before that time.

(2) At least six days after pro-
viding notica to the customer and at least
four days prior to disconnect, the utility
shall post a minimum of five notices in
conspicuous areas in the corridors or other
public places of the apartment complex.
Language in the notice shall be prominently
displayed and shall read:

(3) Notice to residents of (name
and address of apartment complex) electric
utility service to this apartment complex is
scheduled for disconnection on (date), be-
cause (reason for disconnection).

(m) [(1)] Disconnection for non-
payment of charges for calls placed from
combat or war zones. Residential local ex-
change telephone service may not be dis-
connected for failure to pay any charzes for
calls placed from combat or war zones, as
designated by the federal government, by
American military personnel that are billed
to a telephone number in Texas, subject to
the provisions of paragraphs (1)-(6) of this
subsection.

(1) The dominant certificated
telecommunications utility (DCTU) [local
exchange carrier] must offer a deferred pay-
ment plan to any residential customer who
expresses an inability to pay that portion of
a bill associated with calls placed from a
combat or war zone, as designated by the
federal government, by American military
personnel,

(2) The deferred payment plan
must, at the customer’s choice, provide ei-
ther:

(A) that the customer pays
current charges other than current charges
for calls placed from such combat or war
zones, plus 1/12th each month of the out-
standing balance of all charges for calls
placed from such combat or war zones; or

(B) that the customer pays
current charges, other than current charges
for calls placed from such combat or war
zones, and upon the return of the calling
party or parties from any such combat or
war zone or upon conclusion of any such
combat or war, whichever occurs later, the
customer pays no more than 1/12th each
month of the outstanding balance of all
charges for calls placed from any such com-
bat or war zone where such combat or war
has concluded.

(3) A deferred payment plan of-
fered by a utility, when reduced to writing,

must state, immediately preceding the space
provided for the customer’s signature and in
boldface print at least two sizes larger than
any other used thereon, that: "If you are not
satisfied with this contract, or if agreement
was made by telephone and you feel this
contract does not reflect your understanding
of that agreement, contact the utility imme-
diately and do not sign this contract. If you
do not contact the utility, or if you sign this
agreement, you give up your right to dis-
pute the amount due under the agreement
except for the utility’s failure or refusal to
comply with the terms of this agreement",

(4) If a customer has not ful-
filled the terms of a deferred payment plan
under this subsection, the utility is required
to offer subsequent negotiation of a deferred
payment plan agreement under reasonable
terms and conditions no more onerous to
the customer than those required in para-
graphs (1)-(3) and (5) and (6) of this sub-
section

(5) Any DCTU [local exchange
carrier} that institutes a deferred payment
plan must not refuse a customer participa-
tion in such a program on the basis of race,
color, creed, sex, or marital status,

(6) A deferred payment plan
may be made by visiting the utility's busi-
ness office or contacting the DCTU [local
exchange carrier] by telephone. If the cus-
tomer visits the DCTU’s {local exchange
carrier’s] business office, the DCTU [local
exchange carrier] may ask the customer to
sign the deferred payment plan. The DCTU
[local exchange carrier] must provide the
customer with a copy of the signed plan. If
the agreement is made over the telephone,
the DCTU [local exchange carrier] must
send a copy of the plan to the customer.

(7) Interest or penalties shall not
be assessed under any deferred payment
plan authorized in this subsection.

(n) [(m)] Disconnection for non-
payment of electric utility service charges
for families with military personnel serving
in a combat or war zone and for certain
members of the reserve component. An
electric utility shall ,not disconnect a cus-
tomer’s residential electric utility service for
the customer’s failure to pay for such ser-
vice, if the customer, a spouse, or the head
of the household is serving military duty in
a combat or,war zone, as designated by the
federal government, or is a member of the
reserve component who is serving military
duty that is directly related to such hostili-
ties, subject to the following provisions of
this subsection.

(1) The utility will verify with
the customer or his or her family member
that the customer, a spouse, or the head of
the household is serving military duty in
such a combat or war zone, or is a member
of the reserve component who is serving
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military duty that is directly related to such
hostilities

(2) A utility must offer a de-
ferred payment plan under this subsection to
any residential customer who expresses an
1nability to pay for electric utility service
because of the service of the customer, a
spouse, or the head of the household on
military duty in such a combat or war zone
or as a member of the reserve component
on military duty that is directly related to
such hostilities. Upon the cessation of hos-
tilities or the return of the person serving
military duty, whichever occurs later, and
upon request by a customer, a utility will
offer subsequent renegotiation of a deferred
payment plan agreement under reasonable
terms and conditions for the outstanding
balance owed for electric utility service
charges. Such renegotiation shall include a
deferred payment plan under this subsection
with terms extending up to 12 months for
the unpaid balance.

(3) A deferred payment plan of-
fered by a utility under this subsection,
when reduced to writing, must state, imme-
diately preceding the space provided for a
customer’s signature and in boldface print
at least two sizes larger than any other used
thereon, that: "If you are not satisfied with
this contract, or if agreement was made by
telephone and you feel this contract does
not reflect your understanding of that agree-
ment, contact the utility immediately and do
not sign this contract. If you do not contact
the utility, or if you sign this agreement,
you give up your right to dispute the
amount due under the agreement except for
the utility's failure or refusal to comply
with the terms of this agreement".

(4) Any electric utility that insti-
tutes a deferred payment plan under this
subsection must not refuse a customer par-
ticipation in such a program on the basis of
race, color, creed, sex, or marital status.

(5) A deferred payment plan of-
fered under this subsection may be made by
visiting the utility’s business office or con-
tacting the utility by telephone. If the cus-
tomer visits the utility’s business office, the
utility may ask the customer to sign the
deferred payment plan. The utility must
provide the customer with a copy of the
signed plan. If the agreement is made over
the telephone, the utility must send a copy
of the plan to the customer.

(6) Interest or penalties shall
not be assessed under any deferred payment
plan authorized in this subsection.

§23.48. Continuity of Service.

(a) Application. Unless the con-
text clearly indicates otherwise, in this
section the term utility, insofar as it re-

lates to telecommunications utilities, shali
refer to dominant carriers.

(b)[(a)] Service interruptions.

(1)  Every [public] utility shall
make all reasonable efforts to prevent inter-
ruptions of service. When interruptions oc-
cur, the utility shall reestablish service
within the shortest possible time.

(2) Each utility shall make rea-
sonable provisions to meet emergencies re-
sulting from failure of service, and each
utility shall issue instructions to its employ-
ees covering procedures to be followed in
the event of emergency in order to prevent
or mitigate interruption or impairment of
service.

(3) In the event of national
emergency or local disaster resulting in dis-
ruption of normal service, the utility may,
in the public interest, interrupt service to
other customers to provide necessary ser-
vice to civil defense or other emergency
service agencies on a temporary basis until
normal service to these agencies can be
restored.

(c){(b)] Record of interruption. Ex-
cept for momentary interruntions due to
automatic equipment operations, each utility
shall keep a complete record of ail interrup-
tions, both emergency and scheduled. This
record shall show the cause for interrup-
tions, date, time, duration, location, approx-
imate number of customers affected, and, in
cases of emergency interruptions, the rem-
edy and steps taken to prevent recurrence.

(d)[(c)] Report to commission.

(1) Telephone utilities. The fol-
lowing guidelines are a minimum basis for
reporting service interruptions. Any report
of service interruption shall state the
cause(s) of the interruption.Dominant certif-
1cated telecommunications utilities
(DCTUs) [Local exchange companies}
should use judgment in reporting major out-
ages lasting less than four hours. DCTUs
[Local exchange companies] shall notify the
commission in writing of interruptions in

service lasting four or more hours affecting: .

(A) 50% of the toll circuiis
serving an exchange;

(B) 50% of the Extended
Area Service circuits serving an exchange;

(C) 50% of a central office;
or

(D) 20% or more of an ex-
change's access lines.

(2) Electric utilities. The com-
mission shall be notified in writing of inter-
ruptions in service affecting the entire

system or any major division of the system
which is owned or operated by the utility
lasting more than one hour. The notice shall
also state the cause(s) of such interruptions.
Tiiis subsection applies only to cutages oc-
curring within this state.

(e)[(d)] Change in character of ser-
vice. In case any change is made by the
utility in the type of service rendered which
would adversely affect the efficiency of op-
eration or the adjustment of the equipment
of customers, all cusiomers who may be
affected shall be notified by the utility at
least 60 days in advance of the change or if
such notice is not possible, as early as feasi-
ble. Where adjustments or replacemeats of
the utility’s standard equipment must be
made to permit use under such changed
conditions, adjustment shall be made by the
utility without charge to the customers, or
in lieu of such adjustments or replacemeats,
the utility may make cash or credit allow-
ances based on the duration of the change
and the degree of efficiency loss.

(Nl(e) 1 Emergency Operations
Plan. By December 31, 1992, or witkin 60
days of being declared & dominant car-
rier, whichever is later [and every two
years thereafter], each utility shall file with
the commission a general description of its
emergency operations plan. Each utility
shall thereafter update its plan by filing
revision sheets that clearly indicate any
changes in the plan within 30 days of
such changes. A general description of the
plan shall also be made available at the
utility’s main office for inspection by the
public. A complete copy of the plan shall be
made available at the uiility’s main office
fcr inspection by the commission or its staff
upon request.

(1) Telephone utilities. Each
emergency pian filed by a dominant carrier
[telecommunications utility] must include,
but need not be limited to, the following;

(A) a coramunications plan
that describes the procedures for contacting
the media, customers and critical users (in-
cluding but not limited to hospitals, police
stations, fire stations and critical city of-
fices) as soon as reasonably possible either
before or at the oaset of an emergency. The
communications plan should also:

(i) address how the utili-
:7's telephone system and complaint han-
dling procedures wili be augmented during
an emergency,

(ii) identfy key personnel
and equipment that will be required to im-
plement the plah when an emergency oc-
curs;

(B) priorities for restoration
of service.
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(2) Electric utilities. Each elec-
tric utility's emergency plan must include,
but need not be limited to, the following:

(A) a description of the reg-
istry of customers directly served by the
utility with special in-house, major, life-
sustaining equipment and the plan to iden-
tify and communicate with these customers;

(B) a communications plan
that describes the procedures for contacting
the media and customers and critical loads
directly served by the utility (including but
not limited to hospitals, police stations, fire
stations and critical water and wastewater
{acilities) as soon as reasonably possible
either before or at the onset of an electrical
emergency. The communications plan
should also address how the “utility’s tele-
phone system and complaint handling pro-
cedures will be augmented during an
emergency. Utilities should make every rea-
sonable effort to solicit help from
cogenerators during times of generation
shortages to prevent interruptions in service;

(C) curtailment priorities and
procedures for shedding load and rotating
black-outs;

(D) priorities for restoration
of service.

(E) a summary of power
plant weatherization plans and procedures,
and

(F) a summary of the utili-
ty’s alternative fuel and storage capacity

§23.49. Telephone Extended Atrea Service
(EAS) and Expanded Toll-free Local Call-
ing Areus.

(a) Purpose. This section is in-
tended to establish consistent procedures for
the processing of requests for extended area
service (EAS) and to provide for an expe-
dited hearing ailowing the expansion of
two-way toll-free local calling for rural ar-
eas, as enacted in Senate Bill 632 by the
73rd Legislature.

(b) Extended Area Service. The
term utility(ies) in this subsection refers
to dominant certificated telecommunica-
tions utility(ies).

(1) Filing Reguirements.

(A)-(E) (No change.)

(F) Petitions for extended
area service into metropolitan exchanges on
file with the commission on or before the

effective date of this section will be
grouped by relevant metropolitan exchange
For each metropolitan exchange, the com-
mission staff {General Counsel] will file a
motion to docket a proceeding for the deter-
mination of uniform extended area service
rate additives as directed by paragraphs (3),
(4), and (5) of this subsection for all pend-
ing EAS requests to that metropolitan ex-
change. Upon the docketing of such a
proceeding, two weeks notice in a newspa-
per of general circulation in the metropoli-
tan area shall be published. The notice shall
contain such information as deemed reason-
able by the presiding officer [hearings ex-
aminer] in the proceeding No fewer than
60 days from the final publication of notice
shall pass before the demand studies re-
quired by paragraph (3) of this subsection
are initiated. New petitioners for extended
area service into the metropolitan exchange
may be accepted prior to the initiation of
the demand studies

(2) Community of interest.

(A)-(C) (No change.)

(D) The project shall be es-
tablished as a formal docket upon the mo-
tion of the commission staff [General
Counsel].

(E) Following the docketing
of a request, a prehearing conference will
be scheduled to establish the exchange to
which EAS is sought, and to report any
agreements reached by the parties. The util-
ity(ies) involved shall conduct appropriate
demand and costing analyses according to
paragraphs (3) and (4) of this subsection

(3) (No change.)
(4) Determination of costs.

(A)-(B) (No change.)

(C) The utility(ies) shall file
with the commission and serve copies on
commission staff and other parties to the
proceeding the summary results of these
studies, together with such supporting
schedules and detailed documentation as
will permit the identification of study com-
ponents and venfication and understanding
of study results according tc the following
schedule, unless the utility(ies) can demon-
strate that good cause exists to expand the
time schedule for a particular study:

(1) Incremental costs
identified in paragraph (1) ot this subsection
shall be filed ro later than 90 days from the
filing of the results of the demard analysis
conducted pursuant to paragraph (3) of this
subsection; and

(ii) toll revenue effects, if
analyzed pursuant to subparagraph (B) of

this paragraph, shall be filed no later than
90 days from the filing of the results of the
incremental costs, pursuant to clause (i) of
this subparagraph.

(5) (No chdnge.)
(6) Subscription threshold

(A) A threshold demand
level shall be established by the commis-
sion’s order in the docketed proceeding
prior to the design or construction of facili-
ties for the service. A reasonable pre-
subscription process will then be undertaken
to determine the likely demand level. If the
likely demand level equals or exceeds the
threshold demand level, then EAS shall be
provided in accordance with the commis-
sion’s order. If the threshold demand level
is not met, the affected utility(ies) is not
required [shall be relieved of any duty or
obligation] to provide the EAS approved by
the commission.

(B) (No change.)
(7) Notice.

(A) Notice of the filing of an
EAS application [assignment of a project
number, pursuant to paragraph (2)(C) of
this subsection,] must be provided to all
subscribers within the petitioning ex-
change(s), by publication for two consecu-
tive weeks in a newspaper of general
circulation in the area. Notice must also be
given to individual subscribers either
through inserts in customer bills, or through
a separate mailing to each subscriber. The
notice must state: the project number, the
nature of the request, and the commission's
mailing address and telephone number to
contact in the event an individual wishes to
protest or intervene. The commission shall
also publish notice in the Texas Register.

(B) -(C) (No change.)
(8) Joint filings.

(A) EAS agreements. The
commission may approve agreements for
EAS or EAS substitute services filed jointly
by the representatives of petitioning ex-
changes and the affected utility(ies) (joint
filings) so long as the agreements are in
accordance with subparagraph (C)(i)-(x)
[(ix)] of this paragraph.

(B) (No change.)

(C) Joint filings shall be per-
mitted subject to the following:

(i) The parties to such
joint filings shall include the name of each
utility [loca! exchange company (LEC))
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which provides service in the affected ex-
changes and one duly appointed repre-
sentative for each of the affected exchange.
Each exchange representative shall be des-
ignated jointly by the governing officials of
all incorporated areas within the affected
exchange and the county commission(s)
representing any unincorporated areas
within the affected exchange.

(i)-(vi)
(vii) These joint filings

shall demonstrate that the propesed rate ad-
ditives:

(No change.)

(I) (No change.)

(I)  shall recover, for
the utility {local exchange company] pro-
viding the service, the appropriate cost of
providing EAS including a contribution to
joint costs.

(viii)-(x) (No change.)
(c) (No change.)

§23.52. Tel-Assistunce and Lifeline Service.

(a) Application, This section
applies to local exchange carriers (LECs)[,
as that term is defined by 23.61(a){(17)] of
this title (relating to Telephone Utilities),
that are subject to the rate-making jurisdic-
tion of the commission for any service or
geographic market].

(b) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise:

(1) Tel-Assistance  Service-A
program providing eligible consumers, as
determined under applicable rules of the
Texas Department of Human Services, with
a reduction in costs of certain telecommuni-
cations services [service].

(2) -(3) (No change.)
(4) Qualifying service-

(A) residential flat rate basic
local exchange service; [or]

(B)-(C) (No change.)

(¢c) Rate reductions under tel-
assistance service. Each LEC shall provide
tel-assistance service to all eligible consum-
ers within its certificated area in the form of
a 65% reduction in the applicable tariff rate
for the service provided. The reduction shall
apply only to the qualifying service. The
reduction for local area cailing usage shall
be limited to an amount such that together
with the reduction for local exchange access
service the overall rate reduction does not

exceed the comparable reduction applicable
to flat rate service.

(d)-G) (No change.)

§23.55. Operator Services.
(a) (No change.)

(b) Definitions The following
words and terms, when used in this section,
shall have the following meaning unless the
context clearly indicates otherwise:

(1)<(10) (No change.)

(11) Administrative  review-A
process whereby an application is reviewed
by the staff and the Office of Public Utility
Counsel and ruled on by the presiding offi-
cer [examiner] without an evidentiary hear-
ing and without an order signed by the
commission.

(12) (No change.)

(13) Telephones intended to be
utilized by the public-Telephones that are
accessible to the public, including, but not
limited to, [private] pay telephones, [public
and semi-public pay telephones owned by
local exchange carriers,] telephones in guest
rooms and common areas of hotels, motels,
or other lodging locations, and telephones
in hospital patient rooms,

(14) (No change.)

(c) Requirements to provide opera-
tor service.

(1) An OSP that provides end
user operator services for a call aggregator
through a telephone intended to be utilized
by the public must do so pursuant to a
contract with the call aggregator, as a
presubscribed interexchange carrier, or, in
the case of a dominant certificated tele-
communications utility (DCTU) {local ex-
change carrier], pursuant to a tariff
approved by the commission.

(2) (No change.)

(3) Where an OSP is
presubscribed for interLATA operator ser-
vices at [public or semi-public] pay tele-
phones owned by a DCTU [local exchange
carrier], the DCTU [local exchange carrier]
shall for those telephones comply with all
provisions of this section otherwise required
to be included in contracts between OSPs
and call aggregators.

(4) If a DCTU [local exchange
carrier] or presubscribed interexchange car-
rier provides operator services through tele-

- phones intended to be utilized by the public,

other than those telephones subject to para-
graphs (2) and (3) of this subsection, and
pays fees or other forms of compensation to
a call aggregator, the DCTU [local ex-
change  carrier] or  presubscribed
interexchange carrier shall do so pursuant to
a contract with the call aggregator.

(d) Information to be provided at
the telephone set.

(1) A contract between an OSP
and a call aggregator for the provision of
operator services through telephones in-
tended to be utilized by the public shall
require the call aggregator to attach to each
telephone set that has access to the operator
service and that is intended to be utilized by
the public a card furnished by the OSP that
provides:

(A)-(B) (No change.)

(C) instructions for accessing
the operator of a local exchange carrier
that meets the requirements of subsection
(k)(3) of this section, [operator], or a state-
ment that instructions for accessing such
(the] local exchange carrier operator are
available at a designated toll-free telephone
number, 24 hours a day, seven days a week,
except, DCTUs [local exchange carriers]
are exempt from this subparagraph;

(D)-(E) (No change.)

(F) a notice that states, "You
may use another long distance carrier. Fol-
low your carrier’s instructions, or contact
the operator of (insert name of a local
exchange carrier that meets the require-
ments enumerated in subsection (k)(3) of

- this section and that serves the area) [lo-

cal exchange carrier] operator for assis-
tance." or, in the case of telephones that
directly route "0-" calls to such [the] local
exchange carrier operator, a notice that
states, "You may use another long distance
carrier. Follow your carrier’s instructions,
or dial "0" for assistance.”

[(2) If the OSP’s average intra-
state charge (which includes all charges ul-
timately charged to the end’ user, including
surcharges, fees, and any other form of
compensation charged by the OSP on behalf
of the call aggregator) exceeds 115% of the
average intrastate charge of a dominant car-
rier, the contract between the OSP and the
call aggregator for the provision of operator
services through telephones intended to be
utilized by the public shall require the call
aggregator to attach to each telephone set
that has access to the operator service and
that is intended to be utilized by the public
a card furnished by the OSP that legibly and
conspicuously states in capital letters:
CHARGES FOR (insert company name)’s
OPERATOR SERVICES ARE NOT REG-
ULATED. For the purposes of this para-
graph, the OSP’s average intrastate charge
exceeds 115% of the average intrastate
charge of a dominant carrier if the require-
ments of subparagraphs (A)-(D) of this
paragraph are not met.
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[(A) The average operator
surcharge of the OSP, which shall be calcu-
lated by adding the OSP’s highest operator
surcharges for "0+" staiion to station calls,
"0-" station to station calls, "0+" calling
card or credit card calls, "0-" calling card or
credit card calls, "0+" person to person
calls, and "0-" person to person calls and
dividing the total of such operator sur-
charges by six, does not exceed 115% of
the average operator surcharge of a domi-
nant carrier, which shall be calculated in the
same manner. For purposes of this
subparagraph, "operator surcharges” shall
include any surcharges, any fees, and any
other form of compensation charged by the
OSP on behalf of the call aggregator

[(B) The average message
telecommunications service (MTS) charge
for one minute, five minut2, and ten minute
calls of the OSP, calculated by determining
the OSP’s cimple average one minute MTS
charge for all mileage bands and all time of
day bands, the OSP’s simple average five
minute MTS charge for all mileage bands
and all time of day bands, and the OSP’s
simple average ten minute MTS charge for
all mileage bands and all time of day bands,
and then averaging the three averages, does
not exceed 115% of the average MTS ser-
vice charge for one minute, five minute,
and ten minute calls of the same dominant
carrier used in subparagraph (A) of this
paragraph. The average MTS charge of the
dominant carrier shall be calculated in the
same manner as the OSP's average MTS
charge, using the rates for two point service
found in the dominant carrier’s MTS tariff.

[(C) All charges incurred by
the end user are included in the calculation
required by either subparagraph (A) or (B)
of this paragraph.

[(D) The OSP’s charge (in-
cluding any surcharges, any fees, and any
other form of compensation charged by the
OSP on behalf of the call aggregator) for
any operator service call does not exceed
130% of the charge for the equivalent ser-
vice of the same dominant carrier used in
subparagraph (A) of this paragraph.]

(2) [(3)] Notwithstanding para-
graph [paragraphs] (1) [and (2)] of this
subsection, in the case of [public or semi-
public] pay telephones owned by the DCTU
[local exchange carrier], where the DCTU
[local exchange carrier] is the OSP for
intraLATA operator service and another
carrier is the OSP for interLATA operator
service, the interLATA OSP shall inform
the DCTU [local exchange carrier] of the
appropriate information to be posted, and
the DCTU {local exchange carrier] shall
post the information required by paragraphs
(1)(A), (B), and (D) [and paragraph (2)] of

this subsection for the interLATA OSP. In
addition, DCTU [the local exchange car-
rier] shall post the information required by
paragraph (1)(E) and (F) of this subsection.
After initial information cards are posted.
DCTUs [local exchange carriers] may file
tariffs to recover from the OSPs
presubscribed to {public and semi-public]
pay telephones owned by the DCTUs [local
exchange carriers] the incremental cost for
maintaining updated information cards plus
a reasonable contribution.

(3)[(4)] The commission may
approve applications for modification of the
requirements contgined in this subsection
upon showing of good cause. Applications
for modification may be filed by the call
aggregator or by the OSP. The commission
shall process applications for modification
using the following criteria and procedures:

(A) Each application for
modification shall contain a certificate of
service attesting that a copy of the request
has been served upon the Office of Public
Utilty Counsel.

(B) Each application for
modification shall clearly set forth the good
cause for approval of the modification.

(C) Each application feor
modification shall initially be assigned a
project control number, assigned to a pre-
siding officer [an examiner}, and reviewed
administratively.

(1) No later than 30 days
after the filing date of the application, inter-
ested persons other than the commission
staff and the Office of Public Utility Coun-
sel may file written comments or recom-
mendations concerning the application. No
later than GO days after the filing of the
application, the commission staff shall, and
the Office of Public Utility Counsel may,
file written comments or recommendations
concerning the application.

(ii) Within 90 days of fil-
ing, after administrative review, the presid-
ing officer [examiner] shall approve, deny,
or docket the application. The presiding
officer [examiner] may postpone a decision
on the application beyond the 90th day after
filing if he or she finds that additional infor-
mation is needed {to determine whether
good cause exists].

(D) [If the presiding exam-
iner either approves or denies the applica-
tion for modification] Any [any]
participating party may request, within ten
days of the presiding officer’s order ap-
proving or denying [examiner’s ruling,
that] the application, that the application

be docketed, and upon such request, the
application shall be docketed.

(E) If the presiding officer
[examiner] either approves or denies the
application for modification and no partici-
pating party has requested that the applica-
tion be docketed, a copy of the presiding
officer’s [examiner’s] ruling shall be pro-
vided to the commission. The commission
may, within 40 days of the presiding offi-
cer’s [examiner’s] ruling, overrule the ap-
proval or denial and order that the
application for modification be docketed.

(#9)[(5)] The requirements of this
subsection shall not apply to telephones lo-
cated in confinement facilities.

{e)-(f) (No change.)

(g) 911 calls, "0-" calls, and end
user choice.

(1) A contract between an OSP
and a call aggregator for the provision of
operator services through telephones in-
tended to be utilized by the public shall
require the call aggregator to allow 911
calls to be outpulsed directly to the Public
Service Answering Point without requiring
a coin or credit card[, except embedded
public and semi-public pay telephones
owned by the local exchange carriers shall
be exempt for a period of four years from
the without requiring a coin or credit card
requirement of this paragraph].

(2) Where End User Choice, as
herein defined, is not available, a contract
between an OSP and a call aggregator for
the provision of operator services through
telephones intended to be utilized by the
public shall[,] require the call aggregator to
allow "0-" calls and to directly, without
charge to the calling party, route all "0-"
calls to an [the local exchange carrier oper-
ator] without charge to the calling party
unless the OSP provides access to emer-
gency service providers. In providing access
to emergency service providers, the] OSP
that provides access to emergency ser-
vices that meet the technical standards
set forth in subparagraph (A)-(F) of this
paragraph. Specifically, such an OSP
shall:

(A) easily identify the origi-
nating telephone number and the location of
the originating telephone, except DCTUs
{local exchange carriers] shall be allowed to

- identify the location using internal sources

such as repair service or business office
records if such internal sources are accessi-
ble to operators for emergency purposes 24
hours a day;

* PROPOSED RULES October 10, 1995 20 TexReg 8293



(B) (No change.)

(C) be available 24 hours a
day, seven days a week, without requiring a
coin or credit card[, except embedded pub-
lic and semi-public pay telephones owned
by the local exchange carriers shall be ex-
empt for a period of four years from the
without requiring a coin or credit card re-
quirement of this paragraph];

(D)-(F) (No change.)
(3) <(4) (No change.)

(5) Nothing in this section shall
be deemed to require the initial routing of
"0-" calls from [public or semi-public] pay
telephones owned by a [the] local exchange
carrier that provides access to emergency
service providers and that meets the re-
quirements enumerated in subsection
(k)(3) of this section to any OSP other than
the local exchange carrier itself.

(h) Customer complaints. This sub-
section shall only apply to OSPs that are not
DCTUs [dominant carriers] except where
otherwise stated.

(1) The OSP shall have a toll-
free telephone number that callers may uti-
lize, during normal business hours, to voice
complaints and make inquiries. [This para-
graph  also  applies to  dominant
interexchange carriers.]

(2) (No change.)

(3) In the event the complainant
is dissatisfied with the OSP’s report, the
OSP shall advise the complainant of the
Public Utility Commission of Texas com-
plaint process, giving the customer the ad-
dress and telephone number of the Public
Information Office [Division] of the com-
mission, If appropriate, the OSP shall also
give the customer the commission's TDD
number for the speech- and hearing-
impaired.

(4)-(5) (No change.)

(i) Access. A contract between an
OSP and a call aggregator for the provision
of operator services through telephones in-
tended to be utilized by the public shall
require that the call aggregator allow access
to the operator of a local exchange carrier
that meets the requirements enumerated
in subsection (k)(3) of this section and
serves [operator serving] the area [ex-
change] from which the call is made, and to
other telecommunications utilities unless
otherwise provided in paragraph (3) of this
subsection,

(1) The access required by this
subsection shall be provided subject to the
conditions contained in subparagraphs (A)-
(C) of this paragraph.

(A) Access to such [the] lo-
cal exchange carrier operator shall be ac-
complished either:

(i) (No change.)

(i) by transfer or redi-
rection of the call by the OSP, without
charge to the caller, in accordance with the
requirements of subclauses (I)-(II) of this
clause:

(I) the OSP shall
transfer or redirect the call to such ([the]
local exchange carrier operator serving the
originating area [exchange];

(I the OSP shall
transfer or redirect the call to such [the}
local exchange carrier operator in such a
way that the local exchange carrier operator
receives all signaling information (e.g., ANI
and OLS) that would have been received by
the local exchange operator if the call had
been directly routed to the local exchange
carrier; and

() (No change.)
(B) (No change.)

(C) Access to interexchange
carriers by  "i0XXX+0"  (whether
"10XXX+0+" or "10XXX+0-") dialing
shall not be blocked if the end office serv-
ing the originating line has originating line
screening capability. A nonpresubscribed
interexchange carrier shall not bill the call
aggregator  or  the  presubscribed
interexchange carrier for local or toll mes-
sages originated at the call aggregator's fa-
cility by use of "10XXX+0" (whether
"10XXX+0+" or "10XXX+0-") dialing, or
where the calls originated at [if] the call
aggregator's facility and otherwise
reached an operator position, if the call

" aggregator

[(i)) has subscribed to the
necessary local exchange carrier-provided
outgoing call screening to ensure that ap-
propriate originating line screening is trans-
mitted with each call[; and

[(ii) has provided 30
days notice to the interexchange carrier that
originating line screening is available].

(2) (No change.))

(3) Waivers to the access re-
quirement may be granted by the commis-
sion to prevent fraudulent use of telephione
services or for other good cause. An appli-
cation under subparagraph (B) of this para-
graph is not required for any generic waiver
granted by subparagraph (A) of this para-
graph.

(A) (No change.)

(B) Applications for waiver
of the requirement for access to the local
exchange carrier operator or to other tele-
communications utilities to prevent fraudu-
lent use of telephone service or for other
good cause may be filed by the call
aggregator or the OSP. The commission
shall process such applications for waiver
using the following criteria and procedures:

(i) Each application for
waiver shall contain a certificate of service
attesting that a copy of the application has
been served upon the Office of Public Util-
ity Counsel and affected telecommunica-
tions utilities, such telecommunications
utilities to include those identified in the list
referred to in paragraph (2) of this subsec-
tion and the local exchange carriers [car-
rier] serving the affected exchange. If the
application for waiver pertains to technical
limitations of certain equipment, the appli-
cation for waiver shall contain a certificate
of service attesting that a copy of the appli-
cation has been served upon the Office of
Public Utility Counsel and all telecommuni-
cations utilities registered with or certifi-
cated by the commission. The certificate
shall list the telecommunications utilities on
which copies of the application were
served.

(ii)-(iii) (No change.)

(iv) Each application for
waiver shall initially be assigned a project
control number, assigned to a presiding
officer [an examiner], and reviewed admin-
istratively.

(I) o change.)

(I) Within 90 days of
the filing, after administrative review, the
presiding officer [examiner] shall approve,
deny. or docket the application. The presid-
ing officer [examiner] may postpone a deci-
sion on the application beyond the 90th day
after filing if he or she finds that additional
information is needed to determine whether
good cause exists.

(v) [If the presiding ex-
aminer either approves or denies the appli-
cation for waiver,] Any [any] participating
party may request, within ten days of the
presiding officer’s [examiner's] ruling, ap-
proving or denying [that] the application,
that the application be docketed, arid upon
such request, the application shall be
docketed.

(vi) If the presiding offi-
cer [examiner] either approves or denies the
application for waiver and no participating
party has requested that the application be
docketed,.a copy of the presiding officer’s
[examiner’s] ruling shall be provided v the
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commission. The commission may, within
40 days of the presiding officer's [examin-
er's] ruling, overrule the approval or denial
and order that the request for waiver be
docketed.

(vi)) (No change.)
() (No change.)

(k) Dominant certificated tele-
communications utility (DCTU) [Local
exchange carrier] requirements.

(1) Each DCTU [local ex-
change carrier] shall make validation infor-
mation (e.g. DCTU [local exchange carrier]
calling card numbers, whether an access
line is equipped with billed number screen-
ing, or whether an access line is a pay
telephone) available to any interexchange
carrier requesting it by December 31, 1991,
on the same prices, terms, and conditions
that the DCTU [local exchange carrier] pro-
vides the service to any other interexchange
carrier. The DCTU [local exchange carrier]
may comply with the requirements of this
paragraph by providing its own data base,
making arrangements with another DCTU
[local exchange carrier] to provide the in-
formation, or making arrangements with a
third-party vendor.

(2) EachDCTU [local exchange
carrier] shall offer billing and collection
services to any interexchange carrier re-
questing it by December 31, 1991, on the
same prices, terms, and conditions that the
DCTU [local exchange carrier] provides the
services to any other interexchange carrier.
If validation information is available for
calls that the interexchange carrier (or a
third-party billing and collection agent oper-
ating on behalf of the interexchange carrier)
will bill through the DCTU [local exchange
carrier), the interexchange carrier is re-
quired to validate the call and is allowed to
submit the call for billing only if the call
was validated.

(3) If a DCTU [local exchange
carrier] receives a request from a caller to
access another carrier, the DCTU [local
exchange carrier] shall, using the same
prices, terms, and conditions for all carriers,
either:

(A) (No change.)

(B) instruct the caller how to
access the caller’s carrier of choice if that
carrier has provided the DCTU {local ex-
change carrier] with the information re-
ferred to in subsection (1)(2) of this section

(1) (No change.)
(m)  Other requirements.

(1) OSPs that are not DCTUs
{dominant carriers] are subject to the re-
quirements contained in the Public Utility

Regulatory Act of 1995 and the commis-
sion’s substantive rules for nondominant
telecommunications utilities.

(2) (No change.)

(n) Enforcement. The commission
may investigate any complaint against any
OSP, interexchange carrier or DCTU [local
exchange carrier] alleged to have violated
the provisions of this section. The company
shall be given an opportunity to informally
resolve any complaint involving violation of
these rules. If no resolution is achieved
informally, the commission may upon its
own motion or upon request of the original
complainant [complaint] formally investi-
gate the complaint, and. upon proper notice,
evidentiary hearing, and determination that
a violation has occurred or is about to oc-
cur, may take action to stop, correct or
prevent the violation.

(0) (No change)

§23.56. Statewide Dual-Party Relay Ser-
vice.

(a) Purpose. The provisions of this
section are intended to establish a statewide
telecommunications dual-party relay service
for the hearing-impaired and speech-
impawred using special communications
equipment such as telecommunications de-
vices for the deaf (TDD), computers, and
operator translations. The service shall be
provided on a statewide basis by one tele-
communications carrier, However, certain
aspects of the operation of the dual-party
relay service are applicable to local ex-
change carriers and other telecommunica-
tions utilities, as those terms are defined by
§23.3 [§23.61(a)(17) and (34)] of this tule
(relating to Definitions [Telephone Utili-
ties]).

(b)-(g) (No change.)

(h) Universal Service Fund Assess-
ment.

()-(2) (No change.)

(3) Division of LEC Assessment
among LECs,

(A) The Administrator shall
establish an assessment rate to apply to
LECs. This rate shall be calculated by di-
viding the cost assessed to LECs as set forth
in paragraph (2) of this subsection for the
current period by the total number of cus-
tomer [basic local service] access lines as
of December 31 of the previous year.

(B) The assessment to each
LEC shall be the number of that LEC's
customer [basic local service] access lines
as of December 31 of the previous year
multiplied by the LEC assessment rate for
the period.

{(4) (No change.)
(i)-(k) (No change.)

(1) Reports. The relay service car-
rier, local exchange carriers, and other tele-
communications utilities shall make such
reports as required by the commission. The
commission staff will forward {Addition-
ally, local exchange carriers shall submit
annual reports by January 31 of each year]
to the Universal Service Fund Administrator
[showing] the total number of access lines
counts received pursuant to §23.13(d) [as
of December 31 of the previous year].

(m) (No change.)

$23.58. Pay-per-call Information Services
Call Blocking.

(a)  Definition. Pay-per-call Infor-
mation Services are services that allow a
caller to dial a specified 1-900-XXX-
XXXX or 976-XXXX number. Such ser-
vices routinely deliver, for a predetermined
(sometimes time-sensitive) fee, a pre-
recorded or live message or interactive pro-
gram, Usually a telecommunications util-
ity [an Interexchange Carrier (IXC) or the
Local Exchange Company (LEC)] will
transport the call and bill the end-user on
behalf of the information provider.

(b) Free Blocking. Within 90 days
of March 7, 1991 or within 90 days of
being declared a dominant carrier,
whichever is later, [adoption of this sec-
tion] all dominant certificated telecommu-
nications utilities (DCTUs) [LECs] are
required, upon request, to block access to
all Pay-per-call Information Services (900
and 976 services) when a call is placed to a
1-900-XXXX or 976-XXXX number. There
will be no charge to the end-user for the
first blocking request. However, there may
be a non-recurring charge applicable for
subsequent blocking requests.

(c) Subscription to Blocking. The
request of the end-user shall be determined
in the following method:

(1) End-users not currently re-
ceiving blocking. In order to restrict access
to Pay-per-call Information Services, end-
users must order blocking either orally or
by means of a written ballot. Within 6O
days of March 7, 1991 or within 60 days
[the adoption] of being declared a DCTU,
whichever is later [this section], each
DCTU [LEC] must notify its end-users of
the upcoming free blocking and send a post-
paid ballot to all existing end-users (either
through bill inserts or a separate mailing)
allowing them to choose whether they want
to restrict access to Pay-per-call Information
Services.

(2) End-users currently receiv-
ing blocking. End-users that are receiving
blocking of 976-XXXX services by a
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DCTU [an LEC] on March 7, 1991, [the
effective date of this section) shall be noti-
fied by the DCTU [LEC] that by order of
the commission, blocking of Pay-per-call
Information Services may only be offered
for both 1-900-XXXX and 976-XXXX
numbers. Within 60 days of March 7, 1991
or within 60 days [the adoption] of being
declared a DCTU, whichever is later [this
section], each DCTU [LEC] shall send a
post-paid ballot to all existing end-users
(either through bill inserts or a separate
mailing) allowing them to choose whether
they want access to Pay-per-call Informa-
tion Services. The DCTUs [LECs] shall
indicate to the end-user that on the date for
which blocking will be implemented by all
DCTUs [LECs] pursuant to this section, all
Pay-per-call Information Services (900 and
976 services) will be blocked for such end-
users unless the customer notifies the
DCTU [LEC] orally or in writing that such
end-user desires no blocking

(3)-(4) (No change.)

(d) Mandatory Blocking. In areas
where restricting access to Pay-per-call In-
formation Services is not technically possi-
ble all access to the Pay-per-call
Information Services must be blocked.

(1) (No change)

(2) Once an area that has been
mandatorily blocked attains the capability to
provide blocking, the DCTU [LEC] shall
provide the notice and balloting procedures
set out in subdivisions (b) and (c) of this
section, and such requests received by the
DCTU [LEC] from the end-user shall there-
after be treated as an initial blocking re-
quest.

(e) Disconnection. DCTUs [LECs]
may not disconnect an end-user’s local tele-
phone service for nonpayment of charges
for Pay-per-call Information Service.
DCTUs [LECs] may implement involuntary
blocking of Pay-per-call Information Ser-
vice for nonpayment of charges for Pay-per-
call Information Service.

(f) Compliance. By March 7,
1991, or within 45 days [Tracking. Certain
information will be tracked by the LECs in
order to permit, among other things, the
examination] of being declared [the costs
incurred in connection with this section at
the time that LEC affected by this section
has its rates examined. All LECs are re-
quired to file, on] a DCTU, whichever is
later, each DCTU [semi-annual basis, a
cost-tracking report that includes;

[(1) All costs and expenditures
associated with the establishment and main-
tenance of the Pay-per-call Information Ser-
vices blocking provided pursuant to this
section,

[(2) The number of customers
selecting the blocking option as a result of
the balloting or polling of customers.

[(3) The number of customers
who have ordered that the blocking origi-
nally provided to their line be removed, and
any costs associated with such orders.

[(4) The number of customers
who have ordered blocking on a subsequent
occasion, which pursuant to this section
would incur a non-recurring charge.

[(g) Compliance. All LECs] shall
file tariffs in compliance with this section
{within 45 days of the effective date of this
section]. The compliance tariffs will be re-
viewed by Staff [the Telephone Division].
Within 35 days of the date of filing of the
report, the [Hearings Division shall either
approve the] tariff will either be approved
or [suspend] the effective date of the tariff
will be suspended for further review.

(p)l(h)]  Severability. If any provi-
sion of this section or the application
thereof to any person or circumstance is
held invalid, such invalidity shall not affect
other provisions or applications of this sec-
tion that can be given effect without the
invalid provision or application. It is the
intent of the commission that the provisions
of this section are severable.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

issued in Austin, Texas, on September 29,
1995

TRD-9512601 Paula Muelier

Secretary of the
Commission

Public Utitity Commission
of Texas

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
458-0100

¢ ¢ ¢
TITLE 22. EXAMINING
BOARDS

Part V. State Board of
Dental Examiners

Chapter 101. Dental Licensure

* 22 TAC §101.7

The State Board of Dental Examiners pro-
poses an amendment to §101.7, concerning
procedures whereby dentists practicing in
other states, territories, and the District of
Columbia may obtain a dental license based
on credentials from those jurisdictions.

Douglas A. Beran, Executive Director, Stale
Board of Dental Examiners, has determined
that for the first five-year period the rule is in
effect, there will be no fiscal implications for
local government. The fiscal implications for
the state will be contingent upon the number
of applicants who apply for licensing by cre-

dentials and the revenue generated by the
requisite fees. There will be associated ad-
munistrative costs to process the applications;
these costs will be contingent upon the num-
ber of applications.

Mr. Beran also has determined that for each
year of the first five years the rule is in effect,
the public benefit anticipated as a result of
enforcing the rule will be an increased num-
ber of dentists available to perform dental
work. There will be no effect on small
businesses. The anticipated economic costs
fo persons who are required to comply with
the rule as proposed will be the application
fees the Board requires for dentist licensing
by credentials set forth in §102.1; additional
other costs may be those necessary for appli-
cants to obtain documentation required by the
Board to be submitted with their applications
for licensing by credentials Mr Beran has
determined that there will be no local employ-
ment impact as a result of enforcing this rule
as proposed and has appointed Carol
McPherson, Director of Administration, as li-
aison to the Texas Empioyment Commussion.

Comments on the proposed rule may be sub-
mitted to Mei Ling Clendennen, Executive
Assistant, State Board of Dental Examiners,
333 Guadalupe, Tower 3, Suite 800, Austin,
Texas 78701.

The amendment is proposed under Texas
Government Code, §§2001.001 et seq; Texas
Civil Statutes, Article 4551d(a), which pro-
vides the State Board of Dental Examiners
with the authority to promulgate rules consis-
tent with the Dental Practice Act, and Article
4545(a), §1, which provides for licensing of
dentists by credentials.

The amendment does not affect other stat-
utes, articles, or codes.

§101.7. Licensure by Credentials-Den-
tists. The [Texas] State Board of Dental
Examiners will [may] license applicants by
credentials upon payment of a fee, in an
amount set by the Board, [in its discre-
tion, on a case by case basis, without exam-
ination] who meet all SBDE [TSBDE] and
State of Texas minimum applicant require-
ments [and]}, general licensure qualifications
and all of the following criteria [and re-
quirements, which shall include, but shall
not be limited in all instances to, the follow-
ing criterial:

(1) Has graduated from a dental
school accredited by the Commission on
Dental Accreditation of the American Den-
tal Associaton.

(2) Is currently licensed in good
standing in another state, the District of
Columbia, or territory of the United
States that has licensing requirements
that are substantially equivalent to the
requirements of the Texas Dental Prac-
tice Act. [another jurisdiction whose initial
licensure examination is comparable to the
TSBDE licensure examination;)

20 TexReg 8296 October 10, 1995 Texas Register o




. ]
A 4

(3) Has practiced dentistry:

(A) For a minimum of five
years immediately prior to applying:

(B) As a dental educator
for a minimum of five years; or

(C) for two years of obli-
gated service in the state under the Na-
tional Health Service Corps or other
federal scholarship or loan repayment
program. [been in practice or full time
dental education for a minimum of five
continuous years immediately prior to ap-
plying for licensure]

(4) Is endorsed by the state
board of dentistry of the jurisdiction of
current practice. Such endorsement is es-
tablished by providing a copy under seal
of the jurisdiction entity of the current
dentist’s license and by a certified state-
ment that he/she has current good stand-
ing in said jurisdiction. [in all states in
which he/she is licensed.]

(5) Has not been the subject of
final or [is not the subject of] pending disci-
plinary action in any jurisdiction [state] in
which he/she is or has been licensed.

(6) Has successfully completed
the SBDE’s jurisprudence examination.

(7[(6)] Has passed a national
written examination relating to dentistry
as certified by the Joint Comunission on
National Dental Examinations or other
examination approved by the SBDE. [not
failed the Texas State Board of Dental Ex-
aminers licensing examination within the
last three years;}

(8)[(7)] Has successfully passed
background checks for criminal or fraudu-
lent activities to include information from
the National Practitioner Data Bank, and/or
the AADE Clearinghouse for Disciplinary
Action;

(9)[(8) Is not involved in litiga-
tion, pending or otherwise, against the
Texas State Board of Dental Examiners.]
Each candidate for licensure by credentials
must submit to the credentials review com-
mittee of the Board the above required doc-
uments and information, and other
documents or information that may be re-
quested, to enable the committee to appro-
priately evaluate an application and make a
recommendation to the Board for [Board]
action on the application. [An application
for licensure by credentials must be accom-
panied by a $200 application fee.]

(10) Each applicant must show
proof of current CPR certification as re-
quired by the Texas Dental Practice Act,
Article 4545a, §1(a)(6).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authorily to
adopt.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512543 Douglas A. Beran, Ph.D
Executive Director
State Board of Dental
Examiners

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
463-6400

¢ ¢ ¢
Chapter 102. Fees
o 22 TAC §102.1

The State Board of Dental Examiners pro-
poses amendment to §102.1, concerning
fees.

Douglas A. Beran, Executive Director, State
Board of Dental Examiners, has determined
that for the first five-year period the rule 1s in
effect there will be the following fiscal implica-
tions for state government as a result of en-
forcing or administering the rule

Fiscal Year 1996, $247,500; Fiscal Year
1997, $247,500; Fiscal Year 1998, $247,500;
Fiscal Year 1999, $247,500; Fiscal Year
2000, $247,500.

Mr. Beran also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be an increased num-
ber of dentists available to perform dental
work and an increased number of dental hy-
gienists available to perform dental hygiene
work. Mr. Beran has determined there will be
no local employment impact as a result of
enforcing this rule as proposed and has ap-
pointed Carol McPherson, Director of Admin-
istration, as liaison to the Texas Employment
Commission.

Comments on the proposed rule may be sub-
mitted to Mei Ling Clendennen, Executive
Assistant, State Board of Dental Examiners,
333 Guadalupe, Tower 3, Suite 800, Austin,
Texas 78701.

The amendment is proposed under Texas
Government Code, §§2001.001 et seq; Texas
Civil Statutes, Article 4544, §1; Article 4545a,
§1; Article 4545a, §2; Article 4550a, §1; Arli-
cle 4550a, §2; Article 4551; Article 4551e, §5;
Arlicle 45511, §6(a); Texas Health and Salety
Code, §467.004; 3467. 0041. The Board in-
terprets these statutes to give it authority to
adopt rules.

The proposed amendment does not affect
other statutes, articles, or codes.

§102.1. Licensing and Examination Fees.

(a) Any person desiring to obtain a
license to practice dentistry, dental hygiene
and operate a dental laboratory in the State
of Texas shall pay the following fees:

(1)-(3) (No change.)

(4) dental licensure by creden-
tials application fee: $2,000 [$200].

(5) dental hygiene licensure by
credentials application fee: $475 [$150].

(b)-(g) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512541 Douglas A. Beran, Ph.D.
Executive Director
State Board of Dental
Examiners

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
463-6400

¢ ¢ ¢

Chapter 103. Dental Hygiene
Licensure

¢ 22 TAC §103.2

(Editor's Note: The State Board of Dental
Examiners proposes for permanent adoption
the new section it adopts on an emergency
basis in this issue. The text of the new sec-
tion is in the Emergency Rules section of this
issue.)

The State Board of Dental Examiners pro-
poses new §103.2, concerning procedures
whereby dental hygienists practicing in other
states, territories, and the District of Columbia
may obtain a dental hygienist’s license based
on credentiats from those jurisdictions.

Douglas A. Beran, Executive Director, State
Board of Dental Examiners, has determined
that for the first five-year period the rule is in
effect, there will be no fiscal implications for
local government. The fiscal implications for
the state will be contingent upon the number
of applicants who apply for licensing by cre-
dentials and the revenue generated by the
requisite fees. There will be associated ad-
ministrative costs to process the applications;
these costs will be contingent upon the num-
ber of applications.

Mr. Beran also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be an increased num-
ber of dental hygienists availgble to perform
dental hygiene work for dentists lo assure
quality dental hygiene services are provided
to the public. There will be no effect on smali
businesses. The anticipated economic costs
fo persons who are required to comply with
the rule as proposed will be the application
fees the Board requires for dental hygiene
licensing by credentials set forth in §102.1;
additional other costs may be those neces-
sary for applicants to obtain documentation
required by the Board to be submitted with
their applications for licensing by credentials.
Mr. Beran has determined there will be no
local employment impact as a result of en-
forcing this rule as proposed and has ap-
pointed Carol McPherson, Diector of
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Administration, as liaison to the Texas Em-
ployment Commission.

Comments on the proposed new rule may be
submitted to Mei Ling Clendennen, Executive
Assistant, State Board of Dental Examiners,
333 Guadalupe, Tower 3, Suite 800, Austin,
Texas 78701.

The new rule is proposed under Texas Gov-
ernment Code, §§2001.001 et seq; Texas
Civil Statutes, Article 4551d(a), which pro-
vides the State Board of Dental Examiners
with the authority to adopt and promulgate
rules and regulations necessary to assure
compliance with law related to the practice of
dentistry, and Article 4545(a)§1, which pro-
vides for licensing of dental hygienists by
credentials.

The proposed new rule does not affect other
statutes, articles, or codes.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 2, 1995

TRD-9512540 Douglas A. Beran, Ph.D.
Executive Dlrecter
State Board of Dental
Examiners

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
453-6400

¢ ¢ ¢

Chapter 104. Continuing
Education Dentists and
Dental Hygienist

e 22 TAC §§104.1-104.5

The State Board of Denlal Examiners pro-
poses new §§104.1-104.5, concerning mini-
mum continuing education requirements for
dentists and dental hygienists as required by
amendments to the Dental Practice Act en-
acted by the 74th Texas Legislative Session
(Senate Bill 18).

Douglas A. Beran, Executive Director, State
Board of Dental Examiners, has determined
that for the first five-year period the rules are
in effect, there will be no fiscal implications for
local government. The fiscal implications for
the state will be contingent upon the admnis-
trative costs associated with processing the
documentation necessary to establish an in-
house continuing education history for each
licensee; additional administrative costs will
be contingent upon the cests to conduct
statistically-valid random samples of dentists
and dental hygienists to audit their participa-
tion in continuing education.

Mr. Beran also has determined that for each
of the first five years the rules are in effect the
public benefit anticipated as a resuit of en-
forcing the rules will be dentists and dental
hygienists will be current with the latest scien-
tific and technical developments as related to
clinical care. Small and large businesses
identified as approved providers of continuing
education will receive income (enroliment

fees) from participants; the amount of income
for each provider will be contingent upon the
number of enrollees and the enrolliment fee
for the selected course(s). The anticipated
economic costs to persons who are required
to comply with the rules as proposed will be
the enroliment fees for the continuing educa-
tion courses selacted by licensees. Mr. Beran
has determined that there will be no local
employment impact as a result of enforcing
these rules as proposed and has appointed
Carol McPherson, Director of Administration,
as liaison to the Texas Employment Commis-
sion.

Comments on the proposed new rules may
be submitted to Mei Ling Clendennen, Execu-
tive Assistant, State Board of Dentai Examin-
ers, 333 Guadalupe, Tower 3, Suite 800,
Austin, Texas 78701.

The new rules are proposed under Texas
Government Code, §§2001.001 et seq; Texas
Civil Statutes, Article 4544, §5; Article 4551e,
§5A; Article 4551d(a), which provides the
State Board of Dental Examiners with the
authority to promulgate rules consistent with
the Dental Practice Act.

The proposed new rules do not affect other
statutes, articles, or codes.

§104.1. Requirement. As a prerequisite to
the annual renewal of a dentist’s license or
a dental hygienist's license, 36 hours of
acceptable continuing education are re-
quired to be completed by the applicant
within a three-year period as defined in
paragraphs (1)-(9) of this section:

(1) Hours from a previous
period shall not count nor shall extra credits
be accumulated for use in a subsequent
period; i.e., banking of hours is not permit-
ted

(2) The three-year period will be
determined as follows:

(A) For a dentist or dental
hygienist licensed on or before December
31, 1995, the period begins on the 1996
renewal date and the first three-year period
ends on the licensee's renewal date in 1999,

(B) For a dentist or dental
hygienist licensed after December 31, 1995,
the period begins on the date the license
issues and the first three-year period ends
on the date of the dentist’'s or dental
hygienists’s third renewal date.

(C)  Thereafter, each li-
censee will begin a new three-year period
each third renewal date.

(3) Each licensee shall select
and participate in the continuing education
courses endorsed by the providers identified
in §104.2 of this title (relating to Provider’s
Continuing Education).

(4) Hours taken on or after Feb-
ruary 6, 1995, may count toward the accu-
mulation of hours for the first three-year
period if they meet the criteria for accept-
able continuing education hours identified
in §104.2,

(5) Al 36 Hours must be either
technical or scientific as related to clinical
care.

(6) Hours in the standards of the
Occupational Safety and Health Administra-
tion (OSHA) or in cardiopulmonary resusci-
tation (CPR) are existing requirements and
are not to be considered in the 36-hour
requirement,

(7) No more than 12 hours in
any 36-hour accumulation may be in self-
study. These self-study hours must be pro-
vided by those entities cited in §104.2. Ex-
amples of self-study courses include, but
are not limited to, correspondence courses,
video courses, audio courses, reading
courses. ‘

(8) Any individual or entity may
petition one of the providers listed in
§104.2 to offer continuing education.

(9) Individual courses and/or in-
structors will be approved by providers
cited in §104.2.

§104.2. Provider's Continuing Educa-
tion. Education courses endorsed by the
following providers will meet the criteria
for acceptable continuing education hours if
such hours are either technical or scientific
as related to clinical care and in content as
certified by the following providers:

(1) American Dental Associa-
tion-Continuing  Education  Recognition
Program (CERP),

(2) American Dental Associa-
tion, its component, and its constituent or-
ganizations;

(3) Academy of General Den-

tistry and its constituents and approved
sponsors;

4) Dental/dental  hygiene
schools and programs accredited by the
Commission on Dental Accreditation of the
American Dental Association;

(5) American Dental Associa-
tion approved specialty organizations;

(6) American Dental Hygienists’
Association, its component, and its constitu-
ent organizations;

(7) American Medical Associa-
tion approved specialty organizations;

(8) American Medical Associa-
tion approved hospital courses;

(9) National Dental Association,
its constituent, and its component societies;
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(10) National Dental Hygienists’
Association, its constituent, and its compo-
nent societies;

(11) Other providers as ap-
proved by the Board.

§104.3. Retired Status.

(a) Any dentist or dental hygienist
requesting & change from retired status to
active status must submit to the State Board
of Dental Examiners, in addition to other
requirements in the rules of the State Board
of Dental Examiners, proof of 36 hours of
acceptable scientific and/or technical as re-
lated to clinical care continuing education
with the request for licensure reinstatement.

(b) Said 36 hours of continuing ed-
ucation shall have been taken within 36
months of the date of the request to change
retirement status.

§104.4. Penalties.

(a) Each licensee shall attest on the
annual renewal application that he/she is in
compliance with the statutory requirements
for continuing education.

(b) Falsification of a continuing ed-
ucation attestation is a violation of the Den-
tal Practice Act and such false certification
or the failure to attend and complete the
required number of continuing education
hours shall subject the dentist or dental
hygienist to disciplinary action up to and
including revocation of license, or imposi-
tion of administrative penalties as provided
by these rules.

§104.5. Auditable Documentation.

(a) Each licensee shall maintain in
hisfher possession auditable documentation
of continuing education hours completed for
a minimum of two time periods or six
years.

(b) Documentation shall confirm
attendance as evidenced by original certifi-
cates of attendance, contact hours certifi-
cates, academic transcripts, gradeslips, or
other documents furnished by the course
provider.

(¢) Documentation shall include
records of courses taken, the dates and loca-
tions and number of hours for such courses,
and course notes or materials.

(d) Copies of documentation shall
be submitted to the State Board of Dental
Examiners upon audit.

(e) State Board of Dental Examin-
ers will begin auditing all licensees by
statistically-valid random samples after the
end of the first three-year period.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
Lodug to be within the agency's authority to

Issued in Austin, Texas, on October 2, 1995.

TRD-9512542 Douglas A. Beran, Ph.D.

Executive Director
State Board of Dental
Examiners

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
463-6400

$ L4 ¢

Part XXIII. Texas Real
Estate Commission

Chapter 535. Provisions of the
Real Estate License Act

Requirements for Licensure
e 22 TAC §535.51

The Texas Real Estate Commission pro-
poses an amendment to §535.51, concerning
general requirements for licensure. The
amendment woukl adopt by reference a se-
ries of application forms used by persons
applying for a real estate broker license or for
areal estate salesman license. The forms are
being revised to clarify the requirement of
each applicant to provide the commission
with the applicant’s social security number
under the provisions of House Bill Number
433, 74th Legislature (1995), to state in-
creased fees collacted by the commission for
the Texas Real Estate Research Center and
to request the applicant’s electronic mail
number or facsimilie machine number for
easier communication with the commission.

Mark A. Moseley, general counsel, has dster-
mined that for the first five-year period the
saction is in effect there will be no fiscal
implications for state or local government as
aresult of enforcing or administering the sec-
tion. There is no anticipated impact on local
or state employment as a result of implement-
ing the section.

Mr. Moseley also has determined that for
each year of the first five years the section as
proposed is in effect the public benefit antici-
paled as a result of enforcing the section will
be clarification and increased efficiency in the
licensing process for applicants. There will be
no effect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the proposed section.

Comments on the proposal may be submitted
to Mark A. Moseley, General Counsel, Texas
Real Estate Commission, P.O. Box 12188,
Austin, Texas 78711-2188.

The amendment is proposed under Texas
Civil Statutes, Article 6573a, §5(h) , which
authorize the Texas Real Estate Commission
to make and enforce all rules and regylations
necessary for the performance of its duties.

The amendment affects Texas Civil Statutes,
Article 6573a.

§535.51. General Requiremen;s.
(a)-(c) (No change.)

(d) The commission adopts by ref-
erence the following forms approved by the
commission which are published by and
available from the Texas Real Estate Com-
mission, P.O. Box 12188, Austin, Texas
78711-2188:

. (1) Application for a Real Estate
Broker License, TREC Form BL-3 [BL-2];

()  Application for a Real Es-
tate Broker Licensc by a Corporation,
TREC Form BLC-3 [BLC-2];

(3) Application for Late Re-
newal of Real Estate Broker License Privi-
leges, TREC Form BLR-3 [BLR-2];

(4)  Application for Late Re-
newal of Real Estate Broker License Privi-
leges by a Corporation, TREC Form
BLRC-3 [BLRC-2];

(5) Application for Real Estate
Salesman License, TREC Form SL-3 [SL-
2]

(6) Application for' Late Re-
newal of Real Estate Salesman License
Privileges, Form TREC SLR-3 [SLR-2];

(7) (No change.)

(8) Application for Real Estate
Broker License by a Limited Liability Com-
pany, TREC Form BLLLC-3 [BLLLC-2];

(9) Application of Currently Li-
censed Broker for Salesman License, TREC
Form BSL-2 [BSL-1]; and

(10) Application for Late Re-
newal of a Real Estate Broker License by a
Limited Liability Company, TREC Form
BLRLLC-2 {BLRLLC-1].

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on October 2, 1995.
TRD-9512609 Mark Moselay

General Counsel

Texas Real Estate
Commission

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
465-3900

¢ ¢ ¢
Education, Experience, Educa-
tional Programs

e 22 TAC §535.61

The Texas Real Estate Commission pro-
poses an amendment to §535.61, concerning
examinations and acceptance of courses.
The amendment provides exceptions under
which the commission will accept for core
real estate credit courses which were com-
pleted more than ten years prior to the filing
of a person’s application. Exceptions would

be provided for persons who had been li-
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censed as a real estate broker or salesman in
Texas or in any other state within the five-
year period prior to the filing of the application
and for persons who completed the course as
part of a two-year, or higher, degree from an
accredited college or university with at least
12 semester hours in real estate. The amend-
ment is proposed in response to a number of
requests from prospective applicants for real
estate licensure who desired core real estate
credit for courses for which credit cannot be
given under the current section.

Mark A. Moseley, general counsel, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion. There is no anticipated impact on local
or state employment as a resuit of implement-
ing the section.

Mr. Moseley also has determined that for
each year of the first five years the section as
proposed is in effect the public benefit antici-
pated as a result of enforcing the section will
be the facilitation of previously licensed per-
sons’ return to the real estate business.
There will be no effect on small businesses.
There is no anticipated economic cost {o per-
sons who are required to comply with the
proposed section.

Comments on the proposal may be submitted
to Mark A. Moseley, General Gounsel, Texas
Real Estate Commission, P.O. Box 12188,
Austin, Texas 78711-2188.

The amendment is proposed under Texas
Civil Statutes, Article 6573a, §5(h) , which
authorize the Texas Real Estate Commission
to make and enforce all rules and regulations
necessary for the performance of its duties.

The amendment affects Texas Civil Statutes,
Article 6573a.

§535.61. Examinations and Acceptance of
Courses.

(a)-(z)

(aa) The commission may not ac-
cept more than one course with the same
course title and level or same course content
and level completed within three years of
each other, unless there have been signifi-
cant changes in the subject matter, such as
the promulgation of new contract forms,
major law revisions, and major changes in
real estate financing. The commission may
not accept a core real estate course com-
pleted more than ten years prior to the date
of the applicant’s transcript evaluation. If
the commission has evaluated the education
of a potential applicant, courses acceptable
at the time of the evaluation will not be
rejected under this subsection for a period
of one year after the date of the evaluation.
Provided, however, the ten-year restric-
tion on the acceptance of courses does not
apply in either of the following instances.

(No change.)

(1) The applicant was licensed
as a real estate broker or salesman in this
or any other state within the five year
period prior to filing the application.

(2) The course was completed
as part of a two-year, or higher, degree
from an accredited college or university
awarded with at least 12 semester hours
in real estate.

(bb)-(ff) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512610 Mark Moseley
General Counsel
Texas Real Estate
Commission

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
465-3900

¢ ¢ ¢

Licensed Real Estate Inspec-
tors

e 22 TAC §535.208

The Texas Real Estate Commission pro-
poses an amendment to §535.208, concern-
ing application for an inspector license. The
amendment adopts by reference a series of
application forms used by a person in obtain-
ing a license as an apprentice inspector, as a
real estate inspector, or as a professional
inspector. The forms are being revised to
cldrify the requirement of each applicant to
provide the commission with the applicant's
social security number under the provisions
of House Bill Number 433, 74th Legislature
(1995) and to request the applicant's
electornic mail number or facsimilis machine
number for easier communication with the
commission.

Mark A. Moseley, general counsel, has deter-
mined that for the first five-year period the
section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion. There is no anticipated impact on local
or state employment as a result of implement-
ing the section. '

Mr. Moseley also has determined that for
each year of the first five years the section as
proposed is in effect the public benefit antici-
pated as a result of enforcing the section will
be clarification and increasead efficiency in
the licensing progess for applicants. There
will be no effect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the proposed
section.

Comments on the proposal may be submitted
to Mark A. Moseley, General Counsel, Texas
Real Estate Commission, P.O. Box 12188,
Austin, Texas 78711-2188.

The amendment is proposed under Texas
Civil Statutes, Article 8573a, §5(h) , which
authorize the Texas Real Estate Commission
to make and enforce all rules and regulations
necessary for the performance of its duties.

The amendment affects Texas Civil Statutes,
Article 6573a.

§535.208. Application for a License.
(a) (No change.)

(b) The Texas Real Estate Commis-
sion adopts by reference the following
forms approved by the commission in 1991
or 1994. These forms are published by and
available from the Texas Real Estate Com-
mission, P.O. Box 12188, Austin, Texas
78711-2188:

(1) Application for a License as
an Apprentice Inspector, Form REI 2-3 [2-
2;

(2) Application for a License as
a Real Estate Inspector, Form REI 4-3 [4-
2); and

(3) Application for a License as
a Professional Inspector, Form REI 6-3 [6-
2).

(c)-(e) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512611 Mark Moseley
General Counse!
Texas Real Estate
Commission

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
465-3900

¢ ¢ ¢

Chapter 537. Professional
Agreements and Standard
Contracts

o 22 TAC §§537.11, 537.43, 537.44

The Texas Real Estate. Commission Pro-
poses an amendment to §537.11, new
§537.43, and new §537.44, concerning stan-
dard contract forms.

The amendment to §537.11 would add two
forms to the list of standard contract forms
promulgated by the commission. The forms
were developed by the Texas Real Estate
Broker-Lawyer Committee, a committee of six
real estate brokers appointed by the commis-
sion and six attorneys appointed by the State
Bar of Texas. Licensed real estate brokers
and salesmen are generally required to use
contract forms promulgated by the commis-
sion when nagotiating the sale of real prop-
erty. The two new forms are TREC Number
36-0, Addendum for Property Subject to Man-
datory Membership in an Owner's Associa-
tion, and TREC Number 37-0, Resale
Certificate for Property Subject to Mandatory
Membership in an Owner's Association.
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New §537.43 would adopt TREC Number
36-0 by reference. The form is an addendum
for use with other TREC contract forms. The
form would be used to specify whether the
buyer requires the seller of the property to
deliver a resale certificate or other documents
to the buyer; if the resale certificate is re-
quired but is not timely delivered, the buyer
may terminate the contract within three days
after time for the centificale 10 have been
delivered. !f the resale certificate is required
and is timely delivered, the buyer may termi-
nate the contract upon reasonable objection
to the resale certificate within 72 hours after
the certificate is delivered. The buyer would
waive the right of termination if it is not exer-
cised within 72 hours after the certificate is
delivered. The addendum also addresses re-
pairs to the properly which are the obligation
of the owners' association. The addendum
sels up a process for the buyer to obtain the
assurance of the owners' association that re-
quired repairs to such property will be per-
formed or the buyer may terminate the
contract. Transfer fees and current assess-
ments may aiso be disclosed to the buyer in
the addendum.

New §537.44 would adopt TREC Form Num-
ber 37-0 by reference. The form is a resale
certificate to be completed by or on the behalf
of the owners’ association. The form would
be used to provide the buyer with information
concerning rights of first refusal held by the
association, assessments, unpaid obligations
of the seller, capital expenditures, reserves,
pending law suits, insurance coverage, viola-
tions of by-laws, rules of the association or
material physical defects in the property, vio-
lations of health of building codes, transfer
fees and leasehold estates affecting the prop-
erty.

Mark A. Moseley, general counsel, has deter-
mined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions. Any revenue received by the Texas
Real Estate Commission from the sale of
copies of the forms would be offset by the
costs of making the copies available. There is
no anticipated impact on local or state em-
ployment as a resuft of implementing the sec-
tions.

Mr. Moseley aiso has determined that for
each year of the first five years the sections
as proposed are in effect the public benefit
anticipated as a result of enforcing the sec-
tions will be the availability of standardized
contract forms for use in the negotiation of
real estate transactions. There will be no el-
fect on small businesses. There is no antici-
pated economic cost to persons who are
required to comply with the proposed sec-
tions other than the cost of the forms, esti-
mated at $5.00 per pad of 50 copies.

Comments on the proposal may be submitied
to Mark A. Moseley, General Counsel, Texas
Real Estate Commission, P.O. Box 12188,
Austin, Texas 78711-2188.

The amendment and new sections are pro-
posed under Texas Civil Statutes, Aticle
6573a, §16(e), which authorize the Texas
Real Estate Commission to adopt rules re-
quiring real estate brokers and salesmen to

use coniract forms which have been prepared
by the Texas Real Estate Broker-Lawyer
Committee and promulgated by the Texas
Real Estate Commission.

The proposed sections aflect Texas Civil
Statutes, Article 6573a, §16.

§537.11. Use of Standard Contract Forms.

(a) Standard Contract Form TREC
Number 2-4 is promulgated for use as an
addendum only to another promulgated
standard contract form. Standard Contract
Form TREC Number 9-2 is promulgated for
use in the sale of unimproved property
where intended use is for one to four family
residences. Standard Contract Form TREC
Number 10-2 is promulgated for use as an
addendum concerning sale of other property
by a buyer to be attached to promulgated
forms of contracts. Standard Contract Form
TREC Number 11-3 is promulgated for use
as an addendum to be attached to promul-
gated forms of contracts which are second
or "back-up"” contracts. Standard Contract
Form TREC Number 12-1 is promulgated
for use as an addendum to be attached to
promulgated forms of contracts where there
is a Veterans Administration release of lia-
bility or restoration entitlement. Standard
Contract Form TREC Number 13-1 is pro-
mulgated for use as an addendum concern-
ing new home insulation to be attached to
promuigated forms of contracts. Standard
Contract Form TREC Number 15-2 is pro-
mulgated for use as a residential lease when
a seller temporarily occupies property after
closing. Standard Contract Form TREC
Number 16-2 is promulgated for use as a
residential lease when a buyer temporarily
occupies property prior to closing. Standard
Contract Form 20-2 is promulgated for use
in the resale of residential real estate where
there is all cash or owner financing, an
assumption of an existing loan, or a conven-
tional loan, Standard Contract Form TREC
Number 21-2 is promulgated for use 1n the
resale of residential real estate where there
is a Veterans Administration guaranteed
loan or a Federal Housing Administration
insured loan. Standard Contract Form
TREC Number 23-1 is promulgated for use
in the sale of a new home where construc-
tion is incomplete. Standard Contract Form
TREC Number 24-1 is promulgated for use
in the sale of a new home where construc-
tion is completed. Standard Contract Form
TREC Number 25-1 is promulgated for use
in the sale of a farm or ranch. Standard
Contract Form TREC Number 26-2 is pro-
mulgated for use as an addendum concermn-
ing seller financing. Standard Contract
Form TREC Number 27-0 is promulgated
for use as an addendum to be attached to
promulgated forms of contracts where there
is an inspection with a right to terminate.
Standard Contract Form TREC Number
28-0 is promulgated for use as an addendum
to be attached to promulgated forms of con-

tracts where reports are to be obtained relat-
ing to environmental assessments,
threatened or endangered species, or wet-
lands. Standard Contract Form TREC Num-
ber 29-0 is promulgated for use as an
addendum to be attached to promulgated
forms of contracts where an abstract of title
is to be furnished. Standard Contract Form
TREC Number 30-0 is promulgated for use
in the resale of a residential condominium
unit where there is all cash or seller financ-
ing, an assumption of an existing loan, or a
conventional loan. Standard Contract Form
TREC Number 31-0 is promulgated for use
in the resale of a residential condominium
unit where there is a Veterans Administra-
tion guaranteed loan or a Federal Housing
Administration insured loan, Standard Con-
tract Form TREC Number 32-0 is promul-
gated for use as a condominium resale
certificate. Standard Contract Form TREC
Number 33-0 is promulgated for use as an
addendum to be added to promulgated
forms of contracts in the sale of property
adjoining and sharing a common boundary
with the tidally influenced submerged lands
of the state. Standard Contract Form TREC
Form Number 34-0 is promulgated for use
as an addendum to be added to promulgated
forms of contracts in the sale of property
located seaward of the Gulf Intracoastal
Waterway. Standard Contract Form Number
35-0 is promulgated for use as an addendum
to be added to promulgated forms of con-
tracts as an agreement for mediation. Stan-
dard Contract Form TREC Form
Number 36-0 is promulgated for use as
an addendum to be added to promul-
gated forms in the sale of property sub-
ject to mandatory membership in an
owners’ association. Standard Contract
Form TREC Form Number 37-0 is pro-
mulgated for use as a resale certificate
when the property is subject to manda-
tory membership in an owners’ associa-
tion,

’ (b)-G) (No change.)

§537.43. Standard Contract Form TREC
Number 36-0. The Texas Real Estate
Commission adopts by reference standard
contract form TREC Number 36-0 approved
by the Texas Real Estate Commission in
1995. This document is published by and
available from the Texas Real Estate Com-
mission, P.O. Box 12188, Austin, Texas
78711-2188.

§537.44. Standard Contract Form TREC
Number 37-0. The Texas Real Estate
Commission adopts by reference standard
contract form TREC Number 37-0 approved
by the Texas Real Estate Commission in
1995. This document is published by and
available from the Texas Real Estate Com-
mission, P.O. Box 12188, Austin, Texas
78711-2188.
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This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512612 Mark Moseley
General Counssl
Texas Real Estate
Commission

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
465-3900

L 4 L4 ¢
TITLE 25. HEALTH SER-
VICES

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 408. Standards and
Quality Assurance

Subchapter C. Quality Assur-
ance and Improvement Sys-
tem (QAIS) for Mental Re-
tardation Services and
Supports

e 25 TAC §§408.51-408.63

The Texas Department of Mental Health and
Mental Retardation (TDMHMR) proposes
new §§408.51-408.63, concerning quality as-
surance and improvement system (QAIS) for
mental retardation services and supporis.

QAIS replaces the 1988 TDMHMR Commu-
nity Standards for individuals with Mental Re-
tardation for use by local mental retardation
authorities and designated providers in as-
sessing their performance. Those standards
are adopted by reference in Chapter 408,
Subchapter A, concerning standards of the
Texas Depariment of Mental Health and Men-
tal Retardation-quality assurance, which is
proposed for repeal in this issue of the Texas
Register. QAIS is an outcome-oriented sys-
tem which concentrates on measuring de-
sired results rather than the processes by
which those results are achieved. An essen-
tial feature of this system is a focus on out-
comes as defined by the individuals receiving
services and supports.

The development of QAIS began with the
appointment in 1994 of a guidance team
charged with developing a set of outcomes
for people to replace the 1988 standards. The
guidance team, which included repre-
sentatives from community centers, state fa-
cilities, and the department's Centra! Office
plus a representative from The Accreditation
Council, quickly realized that a move from the
process focus of the 1988 standards to an
outcomes-for-people focus required a signiti-
cantly different quality assurance and im-
provement  system. Three  project
teams-each composed of family members of
consumers, private providers, and repre-

sentatives from community centers and state
facilities, plus a liaison to the guidance
team-bagan meeling in February 1995 {o de-
velop that new system. The areas of focus for
the three teams were: outcomes for people,
services, and organizations; processes (self-
assessment, plan of improvement, and re-
sources for organizational support); and ex-
ternal validation. As with the guidance team,
The Accreditation Council provided consulta-
tion to the three project teams.

A preliminary report on the work of the guid-
ance team and three project teams was pres-
ented to the Texas MHMR Board during its
July 1995; the general direction and focus
were approved by the board. In September
1995, the guidance team presented its final
report to the board which approved the rec-
ommendations and approved the first stages
of implementation for QAIS.

Donald C. Green, chiet financial officer, has
determined that for the first year the seclions
as proposed are implemented the additional
cost to the department will be approximately
$389,000. The majority of that expense re-
sults from the preparation and printing of a
handbook, training, and follow-up review. For
each succeeding year of the first five-year
period the sections are in effect, the addi-
tional costs to the department are expected to
be approximately $120,000, to be expended
primarily on continuing training and cerlifica-
tion of validatory. There will be no additional
cost to local government as a resuit of enforc-
ing the sections as proposed, although a redi-
rection of existing quality assurance and
training resources may be necessary.

Steve Shon, director, Managed Care Admin-
istration, has determined that for each year of
the first five years the sections as proposed
are in effect the public benefit anticipated is
an improvement in the efficiency and effec-
tiveness of state authority oversight of an
increasingly decentralized system. There will
be no effect on small businesses. Thers is no
anticipated economic cost to persons who are
required to comply with the sections as pro-
posed.

Questions about the content of the proposal
may be directed to Gretchen Claborne, Long-
Term Services and Supports, Managed Care
Administration, (512) 206-4614. Written com-
ments on the proposal may be sent to Linda
Logan, Director, Policy Development, Texas
Department of Mental Health and Mental Re-
tardation, P.O. Box 12668, Auslin, Texas
78711-2668, within 30 days of publication.

A hearing to accept public testimony regard-
ing the proposal has been scheduled for 1:30
p.m., Thursday, October 26, 1995, in the
TDMHMR Central Otfice auditorium (main
building) at 909 West 45th Street in Austin,
Texas If interpreters for the hearing impaired
are required, please contact Laura Thomas in
the Office of Policy Development at (512)
206-4516 at least 72 hours prior to the hear-
ing.

The new sections are proposed under thz
Texas Health and Safety Code, §532.015,
which provides the Texas Mental Health and
Mental Retardation Board with broad
rulemaking authority, and §534.052, which
gives ghe board rulemaking authority for

community-based mental health and mental
retardation services provided by community
centers and other contract providers.

The new seclions atfect the Texas Health and
Safety Code, §532.052.

§408.51. Purpose. This subchapter de-
scribes the quality assurance and improve-
ment system (QAIS) for community-based
mental retardation services and supports
funded by the Texas Department of Mental
Health and Mental Retardation. QAIS im-
plements ihe Texas Health and Safety Code,
§534. 052, concerning standards for
community-based mental health and mental
retardation services provided through a lo-
cal mental health or mental retardation au-
thority.

§408.52. Application. The provisions of
this subchapter apply to community-based
mental retardation services and supports
funded by the department and delivered by:

(1) local mental retardation au-
thorities and the providers with which they
contract; and

(2)  designated providers.

§408.53. Definitions. The following words
and terms, when used in this subchapter,
have the following meanings, unless the
context clearly indicates otherwise.

CARE-The department’s Client As-
signment and Registration System, an on-
line data entry system developed to provide
demographic and other data about individu-
als served by the department.

Department-The Texas Department
of Mental Health and Mental Retardation.

Designated provider-As defined in
the Texas Health and Safety Code,
§534.054, a service provider with whom the
department contracts for the delivery of a
specific community-based mental health or
mental retardation service in a specified
local service area of the state. The term
does not include a local authority.

Local authority-As defined in the
Texas Health and Safety Code, §531.002,
an entity to which the Texas Mental Health
and Mental Retardation Board delegates its
authority and responsibility within a speci-
fied region for planning, policy develop-
ment,  coordination, and  resource
development and allocation and for super-
vising and ensuring the provision of mental
relardation services to individuals with
mental retardation in one or more local
service areas.

Outcome Based Performance Mea-
sures-The Accreditation Council's copy-
righted system of quality improvement and
measurement that emphasizes responsive-
ness on the part of service organizations to
the individual needs of that organization's
consumers rather than traditional compli-
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ance with established standards. The sys-
tem:

(A) focuses on outcomes for
consumers rather than the organizational
processes that contribute to those outcomes;

(B) is concise, focusing on
those priority outcomes that people with
disabilities indicate are most important to
them; and

(C) can be used with all ser-
vices and programs-residential, vocational,
social, or residential-and for consumers
with different disabilities.

Provider-

(A) any organization or en-
tity, associated by a contract in a working
alliance with a local authority or the depart-
ment to provide community-based services
and supports, including its employees or
agents; or

(B) that part of a local au-
thority directly providing services and sup-
ports to individuals with mental retardation,
including employees or agents.

The Accreditation Council-A na-
tional quality enhancement organization
representing national consumer and profes-
sional organizations and service providers
dedicated to providing leadership and im-
proving the quality of services for people
with disabilities through the establishment

of standards; provision of education, con--

sultation, and training; dissemination of
publications, accreditation of organizations
and the recognition of excellence.

Quality Assurance and Improvement
System (QAIS)-The framework by which
local authorities and designated providers
measure the quality, efficiency, and effec-
tiveness of their organizations and the ser-
vices and supports they provide to
consumers either directly or by contracting
with providers. It is an outcome-oriented
system that concentrates on measuring de-
sired results and the processes used to ob-
tain those results, as defined by the
consumer. The system is based on The Ac-
creditation Council’s Qutcome Based Per-
formance Measures and involves three
stages:

(A) self-assessment;

(B) plan of improvement;

and
(C) external validation.

§408.54. Responsibilities of Local Authori-
ties and Designated Providers.

(a) Through its contract with the
department, the local authority or desig-
nated provider shall assure its compliance
with the provisions of this subchapter.

(b) Through its contract with other
providers, the local authority shall require
compliance with the provisions of this
subchapter as it applies to services and sup-
ports provided by the provider which are
funded through the department.

§408.55. Self-assessment by Local Authori-
ties und Designated Providers.

(a) Self-assessment and the subse-
quent development of a plan of improve-
ment as described in §408.58 of this title
(relating to Plan of Improvement) occurs
annually beginning with state fiscal year
1996 and is completed before the end of the
final quarter of every fiscal year. The self-
assessment is based on The Accreditation
Council’'s Outcome Based Performance
Measures which are adopted by reference as
Exhibit A in §408.60 of this title (relating to
Exhibits).

(b) The self-assessment is con-
ducted by a team comprising at least four
people, including the team coordinator.

(1) The chief executive officer
(CEQ) or designee of the local authority or
designated provider names a staff member
as team coordinator.

(2) The team coordinator selects
other members of the team with consider-
ation given to both the communication
needs and the diverse cultural, ethnic, and
religious backgrounds of the consumers
who receive services and supports from that
local authority or designated provider. Rec-
ommended team members include:

(A) at least one consumer
andfor family member;

(B) one direct care staff per-
son;

(C) one person from the lo-
cal community who has no affiliation with
the organization; and

(D) one administrative staff
person.

(3) No team member may serve
more than three consecutive years on the
team, with at least 25% of the team mem-
bers being replaced each year.

(¢) The local authority or desig-
nated provider also may choose to include
on the team persons from other local au-
thorities or designated providers of similar
size. Having a team member from outside

the organization may prove beneficial when
reviewing the outcome measures for organi-
zations,

(d) Team members will receive
training in the self-assessment process in
addition to an orientation which includes an
overview of the consumers being reviewed,
the importance of confidentiality, schedul-
ing, and team assignments.

(1) The trairing is based on
model curriculum provided by the depart-
ment, as described in §408.61 of this title
(relating to Training.)

(2) Each team member will sign
a statement agreeing to respect the confi-
dentie) nature of th» information concerning
the consumers being reviewed.

(e) The self assessment is per-
formed using guidelines provided by the
department, and is designed to evaluate two
aspects of quality, which are:

(1) outcomes of services that
contribute to the quality of life (outcome
measures for people); and

(2) the organizational structure
and processes that support quality services
and supports (outcome measures for organi-
zations).

(f) The self-assessment process
should take no longer than 15 working days
with a formal feedback session immediately
following the completion of the self-
assessment. This timeframe permits the or-
ganization to gain a "snapshot” of itself and
maintain the continuity and validity of the
self-assessment. The self-assessment is di-
vided into the following key components:

(1) wvisits to settings where ser-
vices and supports are provided for:

(A) discussion and interac-
tion with consumers, staff, service coordi-
nators, and other significant people;

(B) observation of the envi-
ronment; and

(C) review of documenta-
tion, when necessary;

(2) the completion of all indi-
vidual consumer repors;

(3) the team synthesis and con-
sensus process including;

(A) compilation of interview
or rating sheets; and

(B) aconsensus to generate a
summary report of findings; and

(4) feedback session for the
CEO and invited staff,
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§408.56. Outcome Measures for People.

(8) The outcome measures for peo-
ple survey is designed to measure the im-
pact of services and supports on the lives of
consumers. It is recommended that the sur-
vey include between 5.0% and 20% of the
total number of consumers served by the
organization.

(1) Despite the size of the orga-
nization, the sample should include no less
than 20 consumers. The organization’ may
include as many consumers beyond this
number as is deemed necessary to derive a
representative sample; it is expected that
most organizations will survey approxi-
mately 30 consumers.

(2) The sample should include
consumers from all service and support ar-
eas representing the demographics of the
local authority or designated provider.

(3) Technical assistance regard-
ing the development of a stratified, random
sample is provided in Sample Selection and
Stratification which is adopted by reference
as Exhibit B in §408.60 of this title (relating
to Exhibits).

(b) The sample selection process
includes:

(1) at least one consumer for
each type of service recipient e.g., consum-
ers with challenging behaviors or intensive
health care needs);

(2) at least one consumer from
each service category including contracted
services( e.g. residential, vocational); and

(3) additional stratifications to
enhance random sample selection (e.g.,
funding sources, service sites, and demo-
graphics).

(c) The program coordinator/case
manager for each consumer included in the
survey will be contacted by the team coor-
dinator or another team member to explain
the assessment process and to obtain the
written consent of the consumer or the con-
sumer’s legally authorized representative as
described in Chapter 403, Subchapter K of
this title (relating to Client-Identifying In-
formation).

(d) The presence of each outcome
is determined by the consumer or the con-
sumer’s legally authorized representative. It
is evidenced through the interview process
with the consumer and, when appropriate,
with the other significant people in the con-
sumer’s life.

(e) The interview is supplemented
by observations of the consumer’s environ-
ment and, when necessary, by reviewing
documentation to resolve perceived con-
flicts in information.

(f) Each outcome measure is ad-
dressed with every consumer chosen for the
interview process.

(g) The Outcome Measures for
People Results Worksheet is adopted by
reference as Exhibit C and the Outcomes
for People Scoring Grid is adopted by refer-
ence as Exhibit D in §408.60 of this title
(relating to Exhibits).

§408.57. Outcome Measures for Organiza-
tions.

(a) The outcome measures for the
organization support the findings of the out-
come measures for people. The issues of
health, safety, and rights are reviewed
through assessment of the supports and ser-
vices provided by the organization.

(b) The organization's written doc-
umentation, together with interviews of des-
ignated staff and other stakeholders and the
observations of team members, form the
basis for reviewing the outcomes for organi-
zations. Documentation of a utilization
management process, policies and proce-
dures, and strategic planning is in evidence.

(c) An organization profile will be
generated by the team which identifies the
extent to which processes contribute to out-
comes, strengths in meeting outcomes, and
area needing improvement.

(d) The Outcomes for Organiza-
tions Results Worksheet is adopted by refer-
ence as Exhibit E in §408.60 of this title
(relating to Exhibits).

§408.58. Plan of Improvement.

(a) The plan ofiimprovement is in-
tended to be a dynamic document that
guides the organization in assuring that im-
provements are made which support con-
sumers in realizing their desired outcomes.

(b) A team selected by the organi-
zation’s CEQ to coordinate the plan of im-
provement activities should include a
representative from the self-assessment
team to ensure the continuity of the process.

(c) The plan of improvement is de-
veloped within 30 calendar days of the
feedback session described in §408.55(f)(4)
of this title (relating to Self-assessment by
Local Authorities and Designated Provid-
ers) and is reviewed, amended, and acted
upon as determined necessary by a quarterly
sampling of the relevant outcomes.

(d) The team analyzes the self-
assessment data and other relevant informa-
tion such as the organization’s strategic plan
or reports of other regulatory entities, devel-
ops a concise profile of the strengths and
weaknesses evident in critical areas, deter-
mines areas for improvement, and arranges
these in priorities based upon the organiza-

tion’s mission and its contract with the de-
partment,

(1) Strategies to address high
priority issues and barriers to opportunities
for improvement are identified.

(2) Ultimately, the team consoli-
dates the results of these efforts into a plan
of improvement consistent with any addi-
tional strategy or planning done by the or-
ganization.

(e) The plan of improvement has
five essential components:

(1) astatement of the mission of
the organization;

(2) development of goals essen-
tial for the fulfillment of the mission;

(3) action steps which will lead
to the accomplishment of goals and which
are specific enough to articulate responsibil-
ities across the organization;

(4) a quarterly evaluation pro-
cess which will document progress towards
goals, illuminate areas for further quality
enhancement endeavors, and include a sam-
pling of relevant outcomes; and

(5) an evaluation process which
describes and assesses leadership and per-
sonal involvement in setting direction, and
developing and maintaining a leadership
system that supports the mission.

§408.59. External Validation.

(a) The local authority or desig-
nated provider will submit its annual self-
assessment results and plan of improvement
along with the quarterly updates to the de-
partment’s Managed Care Administration
for the external validation portion of the
QAIS which will:

(1) reassure the public that pub-
lic funds are being expended prudently for
the purpose intended; and

(2) affirm to the administrators
of the local authority or designated provider
and to the trustees of the local authority that
QAIS is being implemented as intended and
that data are representative of the organiza-
tion's performance.

(b) The external validation process
consists of three phases:

(1) pre-visit activities including:

(A) desk review of requested
documentation;

(B) determination of exter-
nal validation team composition;

(C)  selection of an inde-
pendent, stratified/random sample of indi-
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viduals from the CARE system, separate
from the sample used by the organization in
the self-assessment;

(D) scheduling of on-site ex-
ternal validation process activities: and

(E) coordination of external
validation process details with organization;

(2) on-site activities intended to
confirm the findings and products of the
organization’s self-assessment and plan of
improvement are:

{A) examination of the prod-
ucts of the internal self-assessment through
validation of the organization’s implementa-
tion of the self-assessment instrument and
plan of improvement; and

(B) feedback regarding the
consumers’ responses concerning all out-
comes and confirmation of the findings on
the health, safety, and rights outcome mea-
sures through interviews with the consum-
ers selected in the random sample; and

(3) followup reporting activities
including:

(A) aclosed exit conference
with key staff;

(B) an open exit conference
for staff, consumers, advocates, parents, and
other interested parties; and

(C) provision of information
to the department’s Mantged Care Admin-
istration.

(c) The external validation team
leader:

(1) provides information to the
department’s Managed Care Administration
regarding the organization’s performance as
reflected in the self assessment and the sta-
tus of the plan of improvement; and

(2) notifies the organization’s
CEO and department’s Managed Care Ad-
ministration of problems in the outcome
areas of health, safety, and rights which
require immediate action.

(d) The external validation team
consists of no more than four people, in-
cluding:

(1) team leader from Central Of-
fice who has at least five years experience
in direct management of or direct delivery
of services and supports to individuals with
mental retardation;

(2) second person from Central
Office with same qualification as the team
leader;

(3) peer reviewer from another
local authority organization or designated
provider; and

(4) a representative from the lo-
cal authority’s managed services organiza-
tion or another person from Central Office
with same qualifications as the team leader.

(e) During fiscal year 1996, each
local authority and designated provider per-
forms a self-ascessment and develops a plan
of improvement, but without the external
validation component. *

(f) In fiscal year 1997, the external
validation component is conducted for that
year’s self-assessment and plan of improve-
ment for each local authority and designated
provider. A representative from The Ac-
creditation Council will be present during
approximately 25% of the on-site visits to
ensure reliability.

(g) After 1997, each local author-
ity and designated provider will conduct a
self-assessment and develop a plan of im-
provement. The frequency of the on-site
visit portion of the external validation, how-
ever, will depend upon the number of out-
comes present during the previous year’s
external validation;

(1) up to 19 outcomes present,
one year cycle,

(2) 20-23 outcomes present, twe
year cycle; and

(3) 24 or more outcomes pre-
sent, three year cycle.

(h) Desk review of every organiza-
tion’s self-assessment will occur on an an-
nual basis in order to provide information to
the department’s Managed Care Adminis-
tration for contract negotiations and for use
in compiling statewide data related to out-
comes for individuals and organizations.

(i) Deemed status will be granted to
those organizations accredited by The Ac-
creditation Council based on evidence pres-
ented to the department’s Managed Care
Administration of continuing accreditation.
These organizations will be exempt from
the on-site external validation process, but
will be required to submit an annual self-
assessment and plan of improvement to
Central Office for data compilation and fur-
ther contract negotiation.

§408.60. Exhibits.

(a) Documents adopted by refer-
ence in this subchapter include:

(1) Exhibit A-The Accreditation
Council’s OQutcome Based Performance
Measures;

(2) Exhibit B-Sample Selection
and Stratification;

(3) Exhibit C-Outcomes for
People Results Worksheet;

(4) Exhkibit D-Outcomes for
People Scoring Grid; and

(5) Exhibit E-Outcomes for Or-
ganizations Worksheet.

(b) Copies of the Outcome Based
Performance Measures listed in subsection
(a) (1) of this section may be obtained by
contacting The Accreditation Council, 100
West Road, Suite 406, Towson, Maryland
21204. All other documents listed in sub-
section (a) of this section may be obtained
by contacting the Office of Policy Develop-
ment, Texas Department of Mental Health
and Mental Retardation, P.O. Box 12668,
Austin, Texas 78711-2668.

§408.61. Training.

(a) Training and other learning op-
portunities for all stakeholders of the local
authority or designated provider are based
on The Accreditation Council’s QOutcome-
Based Performance Measures and other ser-
vice quality improvement concepts. Siart-up
training is provided for all stakeholders,
including:

(1) board members (of local au-
thorities);

(2) managers and supervisors;

(3) staff providing services and
supports;

(4) other professional and para-
professional staff, including external service
providers; and

(5) consumers, family mem-
bers, and advocates.

(b) Training is consistent with
guidelines and materials provided by the
department and must be tailored to the
necds and interests of the stakeholder
groups.

(c)  Specific training packages for
the QAIS self-assessment review team and
the plan of improvement team include infor-
mation on interviewing techniques, confi-
dentiality, scoring, and the processes for
implementing the self assessment and the
plan of improvement.

§408.62. References. Statutes and depart-
ment rules referenced in this subchzprer
include:

(1) Texas Health and Safety
Code, §§531.002, 534.052, and 534.054;
and

(2) Chapter 403, Subchapier K
of this title (relating to Client-Identifying
Information.)
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§408.63. Distribution.

(a) Copies of this subchapter shall
be distributed to:

(1) members of the Texas Men-
tal Health and Mental Retardation Board;

(2) executive, management, and
program staff of the department’s Central
Office;

(3) chairs of boards of trustees
of local authorities;,

(4) CEOs of local authorities
and designated providers; and

(5) interested advocates and ad-
vocacy organizations.

(b) The CEOs of local authorities
and designated providers are responsible for
distributing copies of this subchapter to:

(1) appropriate staff;
(2) providers;
(3) agents;

(4)  any individual receiving
services and supports who requests a copy;

(5) family members and advo-
cates of individuals receiving services and
supports who request a copy, and

(6) any employee who requests
a copy. and

(7) any other person who re-
quests a copy.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 4, 1995.

TRD-9512596 Ann Utley
Chalir, Texas MHMR Board
Texas Department of
Mental Health and
Mental Retardation

Earhest possible date of adoption: November
10, 1995

For further information, please call: (512)
206-4516

L4 ¢ ¢
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural.
Resource Conservation
Commission

Chapter 116. Control of Air
Pollution by Permits for
New Construction or
Modification

The Texas Natural Resource Conservation

Commission (TNRCC or commission) pro-
poses amendments to §116.10, concerning

General Definitions, and §116. 116, concern-
ing Amendmenis and Alterations; the repeal
of §116.117, concerning Distance Limitations;
and new §116.112, concerning Distance Limi-
tations, §116.117, concerning Nofification for
Changes at Qualified Facilities, §116.118,
concerning Qualified Facilities, and §116.119,
concerning Demonsirating Compliance with
Allowable Emission Rate. The TNRCC permit
amendment and alteration criteria and proce-
dures are being modified pursuant lo Senate
Bill 1126 (74th Legislature, 1995).

The TNRCC proposes revisions to §116.10,
concerning General Definitions, to amend the
definition of new source and to add new defi-
nitions for actua! emission rate, allowable
emission rate, best available control technol-
ogy (BACT), maximum allowable emission
rate table, modification of existing facility, net
increase in allowable emissions, non-qualified
facility, qualified facility, and relatively equiva-
lent compound.

The TNRCC requests comments on the defi-
nition of relatively equivalent compound. Rel-
atively eguivalent compound is defined
generally in this rule proposal so that
specificity on chemical groupings may be
handled in a separate guidance document.
The approach of the staff is to develop con-
currently with the rule proposal a guidance
document which assists qualified facility im-
plementation of changes under the proposed
§116.116(b) (2). The guidance document will
group compounds based on similar chemical
and effects charactenstics

In the definition of actual emission rate, facili-
ties are allowed to consider any consecutive
12-month period within the past ten years
before the change. This defintion establishes
a rolling window. The ten-year period is con-
strained by the requirement that the window
for considering actual emissions must begin
no earlier than January 1, 1990. The purpose
of this restriction is to ensure the ability of the
permitting system to protect public health in
the early years of the new exemptions.

Proposed §116.116, concerning Amend-
ments and Alterations, establishes the criteria
by which qualified facilties that make
changes must apply with the executive direc-
tor for a permit amendment. The proposed
section also directs qualified facilities to make
application for permit amendments on the PI-
1 form and requires that any existing level of
control at a qualified facilty not be lessened
by actions allowed under this section.

Proposed §116.117, concerning Notification
for Changes at Qualified Facilities, provides
the criteria for notification to the TNRCC for
various changes at qualified facilities. In addi-
tion, the section establishes the requirement
for record keeping of all changes made under
the proposed §116. 116(b)(2) at the facility.
This section also requires that all changes be
incorporated into the facility's permit upon
amendment or renewal and provides for the
continual applicability of any appropriate fe-
deral requirement. The staff requests specific
comments on the August 1 deadline for sub-
mission of annual repoits of changes that did
not require notification.

Proposed §116.118, concerning Qualified Fa-
cilities, provides the cases in which prior in-

volvement of the TNRCC is necessary for a
facility to be considered qualified. The staff
also requests specific comments and assis-
tance on the concept of adjusting a
grandfathered facility's allowable emission
rate once current BACT is applied to become
a qualified facility. It is expected that the max-
imum potential emission rate with BACT will
be higher than the facility's actual emission
rate with BACT applied. The difference be-
tween the two emission rates should allow for
the facility to exercise the flexibility estab-
lished by this rule.

Proposed §116.119, concerning Demonstrat-
ing Compliance with Allowable Emission
Rate, provides the opportunity for the execu-
tive director to require any facility to submit
information demonstrating compliance with
allowable emission rates.

Proposed §116.112, concerning Distance
Limitations, relocates the exact rule language
in the repealed §116.117 to this new section.

As mentioned previously, the staff of the
TNRCC will develop guidance for the imple-
mentation of changes allowed under
§116.116(b)(2). The staff will have two guid-
ance documents for this purpose A BACT
guidance document will be provided in order
for facilities to become qualified for treatment
under §116.116(b)(2). The guidance docu-
ment will be comprehensive enough to estab-
lish BACT for many types of facilities.
However, in some instances, a case-by-case
review will be required for control technolo-
gies not in the guidance document. It is in-
tended that this guidance document also be
flexible for quick revision as different technol-
ogies demonstrate equivalency to established
technologies.

The staff will develop a TNRCC guidance
document covering modifications to existing
facilities. This guidance wili assist in the im-
plementation aspects of chemical speciation,
trading of allowable and actual emission lev-
els, and notification. On chemica! speciation,
the staff will determine groupings for chemical
compounds that have similar characteristics
and effects. These groupings are intended to
allow qualified facilties to make changes
which result in the emission of a different, yet
relatively equivalent compound without ob-
taining a permit amendment.

Along with the grouping, the staff will estab-
lish a de minimis level under which emission
point trading of compounds within a grouping
may occur without notification of the TNRCC.
Trading of compounds between groupings
will be permissible under cerlain ratios based
upon impacts. These determinations will be a
part of the guidance document.

Notification of the TNRCC is required under
specific circumstances in this proposal. The
guidance document will further clarify the re-
quired information to be included in the vari-
ous nofifications as well as establish the form
to be submitted to the TNRCC.

While the required reviews by the TNRCC
under these rules were kept to a minimum,
nothing shouid prevent a facility from volun-
tarily requesting additional guidance or early
review from the TNRCC. The TNRCC is will-
ing to assist companies in meking the appro-
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priate determinations so that facilities may
properly use the flexibility afforded by Senate
Bill 1126.

Steve Minick, Strategic Planning and Appro-
priations Division, has delermined that for the
first five-year period the seclions are in effect
there will be no major fiscal implications for
state or local government as a result of en-
forcing or administering the sections.

Mr. Minick also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be decreases in
the emissions from grandfathered facilities
which are required to install Best Available
Control Technology to use these sections.
There will be negligible costs to the regulated
community and no new economic cosis to
persons who are required to comply with the
sections as proposed.

A public hearing on the proposal will be held
November 6, 1995, at 2:00 p.m. in Room
131E of TNRCC Building C, lacated at 12100
North IH-35, Park 35 Technology Center,
Austin. The hearing is sfructured for the re-
ceipt of oral or written comments by inter-
ested persons. Individuals may present oral
statements when called upon in order of reg-
istration. Open discussion within the audience
will not occur during the hearing; however, a
TNRCC staff member will be available to
discuss the proposal 30 minutes prior to the
hearing and will answer questions before and
after the hearing.

Written comments not presented at the hear-
ing may be submitted to the TNRCC central
office in Austin. The deadline for submission
of written comments will be 30 days afier the
date of publication of this proposal in the
Texas Register. Material received by the
TNRCC Office of Policy and Regulatory De-
velopment by 4:00 p.m. on that date will be
considered by the commission prior to any
final action on the proposal. Please mail com-
ments to Lisa Martin, Office of Policy and
Regulatory Development, Mail Code 202,
P.O. Box 13087, Austin, Texas 78711-3087,
and reference Rules Tracking Log #95144-
116-Al. Please fax comments to (512)
239-5687. Copies of the revision are avail-
able at the central office of the TNRCC, Air
Policy and Reguiations Division, located at
12118 North |H-35, Park 35 Technology Cen-
ter, Building E, Austin, and a! all TNRCC
regional offices. For further information,
please contact Thomas Ortiz at (512)
239-1054.

Persons with disabilities who have special

-communication or other accommodation
needs who are planning to attend the hearing
should contact the agency at (512) 239-4900.
Requests shoukd be made as far in advance
as possible.

Subchapter A. Definitions
* 30 TAC §116.10

The amendment is proposad under the Texas
Health and Safety Code, Texas Clean Air Act
(TCAA), §382.017, which provides the
TNRCC with the authority to adopt rules con-
si(s:tem with the policy and purposes of the
TCAA.

The proposed amendment implements the
Texas Health and Safety Code, §382. 017.

§116.10. General Definitions. Unless spe-
cifically defined in the Texas Clean Air Act
(TCAA) or 1n the rules of the Texas Natu-
ral Resource Conservation Commission
(TNRCC or commission) [board], the
terms used by the commission {board] have
the meanings commonly ascribed to them in
the field of air pollution control. In addition
to the terms which are defined by the
TCAA, and in §101.1 of this title (relating
to General Rules), the following words and
terms, when used in this chapter, shall have
the following meanings, unless the context
clearly indicates otherwise.

Actual emission rate-The highest
annual rate (consecutive 12-month
period) of emissions from a qualified fa-
cility achieved within a 120-month period
prior to the change. The period shall
start no earlier than January 1, 1990.
This rate cannot exceed any federal or
state emissions limitation.

Allowable emission rate-An au-
thorized rate of emissions from a facility
that emits air contaminantis, This rate
cannot exceed the allowable emission rate
specified by an applicable state or federal
regulation other than this chapter.

(A) An allowable emission
rate for a permitted facility is an enforce-
able emission limit established in a per-
mit on a maximum allowable emissions
rate table plus any allowable emissions
authorized by a standard exemption.

(B) An allowable emission
rate for an exempted facility is the least
of the emission rate allowed in §116.211
of this title (relating to Standard Exemp-
tion List), a rate specified in the applica-
ble exemption, or a federally enforceable
rate established on a PI-8.

(C) An allowable emission
rate for a qualified grandfathered facility
is an emission rate at the maximum ca-
pacity according to the physical or
operational design.

(D) An allowable emission
rate for a facility authorized by standard
permit, other than §116. 617(2) of this
title (relating to Standard Permits List),
is the maximum emission rate repre-
sented in the registration for the stan-
dard permit.

(E) An allowable emission
rate for a qualified facility voluntarily
installing controls shall be the maximum
allowable emission rate prior to the in-
stallation of the controls.

BACT-Best Available Control
Technology with consideration given to
the technical practicability and the eco-
nomic reasonableness of reducing or
eliminating emissions from the facility.

Maximum  allowable emissions
rate table-A table establishing the allow-
able emission rates included with a per-
mit.

Modification of existing facili-
ty-Any physical change in, or change in
the method of operation of a facility in a
manner that increases the amount of any
air contaminant emitted by the facility
into the atmosphere or that results in the
emission of any air contaminant not pre-
viously emitted. The term does not in-
clude:

(A) insignificant increases
in the amount of any air contaminant
emitted that is authorized by one or more
board exemptions;

(B) insignificant increases
at a permitted facility;

(C) maintenance or re-
placement of equipment components that
do not increase or tend to increase the
amount or change the characteristics of
the air contaminants emitted into the at-
mosphere;

(D) an increase in the an-
nual hours of operation unless the exist-
ing facility has received a preconstruction
permit or has been exempted, pursuant
to §116211 of this title, from
preconstruction permit requirements;

(E) a physical change in, or
change in the method of operation of, a
facility that does not result in a net in-
crease in allowable emissions of any air
contaminant and that does not result in
the emissions of any air contaminant not
previously emitted, provided that the fa-
cility:

i) has received a
preconstruction permit or permit amend-
ment or has been exempted pursuant to
§116.211 of this title from
preconsfruction permit requirements no
earlier than 120 months before the
change will occur; or

(i) uses, regardiess of
whether the facility has received a per-
mit, an air pollution control method that
is at least as effective as BACT, consider-
ing technical practicability and economic
reasonableness, that the board required
or would have required for a facility of
the same class or type as a condition or
issuing a permit or permit amendment
120 months before the change will occur;
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(F) a physical change in, or
change in the method of operation of, a
facility where the change is within the
scope of a flexible permit; or

(G) a change in the method
of operation of a natural gas processing,
treating, or compression facility con-
nected to or part of a natural gas gather-
ing or transmission pipeline which does
not result in an annual emission rate of a
pollutant in excess of the volume emitted
at the maximum designed capacity, pro-
vided that the facility is one for which:

(i) construction or oper-
ation started on or before September 1,
1971, and at which either no modification
has occurred after September 1, 1971, or
at which modifications have occurred
only pursuant to standard exemptions; or

(ii) construction started
after September 1, 1971, and before
March 1, 1972, and which registered in
accordance with the TCAA, §382.060, as
that section existed prior to September 1,
1991.

Net increase in allowable emis-
sions-For a qualified facility, an increase

. in allowable emissions considering any
air pollution control method applied to
the facility, any decrease in allowable
emissions from other qualified facilities
at the same TNRCC air quality account
number that have received a permit or
permit amendment within 120 months,

and any decrease in actual emissions '’

from other qualified facilities at the same
TNRCC account number.

New source-Any stationary source,
the construction or modification of which is
commenced after August 30, 1971; or, for
those sources that had contracts to start
before August 30, 1971, but did not start
actual construction until after March I,
1972 [March 5, 1972]. :

Non-qualified facility-Any facilit
that is not a qualified facility.

Qualified facility-An existing fa
cility that has received a permit or has
been exempted pursuant to Subchapter C
of this chapter (relating to Permit Ex-
emptions) no earlier than 120 months
prior to a change in that facility; or, that
uses an air pollution control method that
is at least as effective as BACT that
would have been required for the same
type of facility that received a permit no
earlier than 120 months prior to a physi-
cal or operation change to the facility, If
a facility adds controls to become a quali-
fied facility, those controls must meet
current BACT requirements.

Relatively equivalent . com-
pound-A compound that is in the same
grouping due to similar characteristics

and effects as specified by the executive
director of the TNRCC.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on September 5,
1995.

TRD-8512546 Kevin McCalla

Director, Legal Division

Texas Natural Resource
Conservation
Commission

Proposed date of adoption: November 29,
1995

For further information, please call: (512)
239-1966

¢ ¢ L4

Subchapter B. New Source
Review Permits

Permit Application

e 30 TAC §§116.112,
116.116-116.119

The amendment and new sections are pro-
posed under the Texas Health and Safely
Code, the Texas Clean Ak Act (TCAA),
§382.017, which provides the TNRCC with
the authorily 1o adopt rules consistent with
the policy and purposes of the TCAA.

The proposed amendment and new seclions
implement the Health and Safely Code,
§382.017.

§116.112. Distance Limitations.

(a) Lead smelters. Pursuant to the
Texas Clean Air Act, §382.053, a permit
shall not be issued for a new lead smelting
plant at a site located within 3,000 feet of
the residence of any individual and at which
lead smelting operations have not been con-
ducted before August 31, 1987. This sub-
section does not apply to a modification of
a lead smelting plant in operation on or
before August 31, 1987, to a new lead
smelting plant or modification of a plant
with the capacity to produce not more than
200 pounds of lead per hour, or to a lead
smelting plant that was located more than
3,000 feet from the nearest residence when
the plant began operations,

(b) Hazardous waste permits. Per-
mits for hazardous waste management facil-
ities shall not be issued if the facility is to
be located i the vicinity of specified public
access areas under the following circum-
stances.

(1) No permit shall be issued for
a new hazardous waste landfill or land treat-
ment facility or an areal expansion of an
existing facility if the boundary of the facil-
ity or expansion is to be located within
1,000 feet of an established residence,
church, school, day care center, surface wa-

ter body used for a public drinking water
supply, or dedicated public park.

(2) No permit shall be issued for
a new commercial hazardous waste man-
agement facility or the subsequent arcal ex-
pansion of such a facility or unit of that
facility if the boundary of the unit is to be,
located within one-half mile (2,640 feet) of
an established residence, church, school,
day care center, surface water body used for
a public drinking water supply, or dedicated
public park.

(3) For a subsequent areal ex-
pansion of a new commercial hazardous
waste management facility that is required
to comply with paragraph (2) of this subsec-
tion, distances shall be measured from a
residence. church, school, day care center,
surface water body used for a public drink-
ing water supply, or dedicated public park
only if such structure, water supply, or park
was in place at the time the distance was
certified for the original permit.

(4) No permit shall be issued for
a new commercial hazardous waste man-
agement facility that is proposed to be lo-
cated within one-half mile (2,640 feet) from
an established residence, church, school,
day care center, surface water body used for
a public drinking water supply, or dedicated
public park. at any distance beyond the
facility’s property boundaries, unless the
applicant demonstrates that the facility will
be operated so as to safeguard public health
and welfare and protect physical property
and the environment.

(5) The measurement of dis-
tances required by paragraphs (1)-(4) of this
subsection shall be taken toward an estab-
lished residence, church, school, day care
center, surface water body used for a public
drinking water supply, or dedicated public
park that is in use when the permit applica-
tion is filed with the Texas Natural Re-
source Conservation Commission. The
restrictions imposed by paragraphs (1)-(4)
of this subsection do not apply to a resi-
dence, church, school, day care center, sur-
face water body used for a public drinking
water supply, a dedicated public park lo-
cated within the boundaries of a commercial
hazardous waste management facility, or
property owned by the permit applicant.

{6) The measurement of dis-
tances required by paragraphs (1)-(4) of this
subsection shall be taken from a perimeter
around the proposed hazardous waste man-
agement unit. The perimeter shall be no
more than 75 feet from the edge of the
proposed hazardous waste management
unit,

§1i6.116. Amendments and Alterations.

(a) Representations and condi-
tions [Permit amendments]. All representa-
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tions with regard to construction plans and
operation procedures in an application for a
permit, special permit, or special exemp-
tion, as well as any general and special
conditions attached to the permit, special
permit, or special exemption itself, become
conditions upon which the subsequent per-
mit, special permit, or special exemption
are issued. {It shall be unlawful for any
person to vary from such representation or
permit condition if the change will cause a
change in the method of control of emis-
sions, the character of the emissions, or will
result in an increase in the discharge of the
various emissions, unless application is
made to the executive director to amend the
permit or special permit in that regard and
such amendment is approved by the execu-
tive director or the Texas Natural Re-
source Conservation Commission
[Commission]. Applications to amend a
permit or special permit shall be submitted
with a completed Form PI-1 and are subject
to the requirements of §116.111 of this title
(relating to General Application).]

(b) Permit amendments.

(1) For non-qualified facilities,
it shall be unlawful for any person to
vary from any representation or permit
condition if the change will cause a
change in the method of control of emis-
sions, the character of the emissions, or
will result in an increase in the discharge
of the various emissions, unless applica-
tion is made to the executive director to
amend the permit or special permit in
that regard and such amendment is ap-
proved by the executive director or the
Texas Natural Resource Conservation
Commission (TNRCC). Applications to
amend a permit or special permit shall be
submitted with a completed Form PI-1
and are subject to the requirements of
§116.111 of this title (relating to General
Application).

(2) For qualified facilities, it
shall be unlawful for any person to vary
from any representation or permit condi-
tion if the change wilil result in the emis-
sion of any substance other than a
relatively equivalent compound or result
in a net increase in the allowable emis-
sions, unless application is made to the
executive director to amend the permit or
special permit in that regard and such
amendment is approved by the executive
director or the TNRCC. Applications to
amend a permit or special permit shall be
submitted with a completed Form PI-1
and are subject to the requirements of
§116.111 of this title. The existing level of
control may not be lessened for any qual-
ified facility.

()N
(1) A permit alteration is:

Permit alterations.

(A) any variation from a rep-
resentatic.i in a permit application that does
not involve an increase in emission rates or
a change in the character or method of
control of emissions; or

(B) [for] any change in a
general or special condition of a permit that
does not involve an increase in emission
rates or a change in the character or method
of control of emissions; [.]

(C) a decrease in allowable
emissions.

(2) Al requests for permit alter-
ations which may result in an increase in
off-property concentrations of air contami-
nants, involve a change in permit condi-
tions, or affect facility or control equipment
performance must receive prior approval by
the executive director. The executive direc-
tor shall be notified in writing of all other
permit alterations. Any request for permit
alteration shall include information suffi-
cient to demonstrate that the change does
not interfere with the owner or operator’s
previous demonstrations of compliance with
the requirements of §116.111(3) of this ti-
tle.

(3) Permit alterations shall not
be subject to the requirements of Best
Available Control Technology identified in
§116.111(3) of this title.

(d)[(c)] Standard exemption in lieu
of permit amendment or alteration. Not-
withstanding subsections (a), [or] (b), or (c)
of this section, no permit amendment or
alteration is required if the changes to the
permitted facility qualify for an exemption
under Subchapter C of this chapter (relating
to Permit Exemptions) unless prohibited by
permit condition as provided in §116.115 of
this title (relating to Special Conditions).
All such exempted changes to a permitted
facility shail be incorporated into that facili-
ty’s permit at such time as the permit is
amended or renewed.

§116.117. Notification for Changes at
Qualified facilities.

(a) All qualified facilities shall
maintain documentation at the plant site
supporting that physical or operational
changes are excluded from permitting re-
quirements per §116.116(b)(2) of this title
(relating to Amendments and Alterations).
This documentation shall include quantifi-
cation of all emission increases and de-
creases associated with the physical or
operational change, a description of the
physical or operational change, a descrip-
tion of any equipment being installed, suffi-
cient information as may be necessary to
demonstrate that the project will comply
with the Federal Clean Air Act, Title 1,

Parts C and D, and be made available to
representatives of the Texas Natural Re-
source Conservation Commission (TNRCC)
upon request.

(b) No notification is required at
the time a change is made for qualified
facilities that meet the following criteria.
An annual report, including information de-
scribed in subsection (a) of this section, of
all changes made to a facility shall be sub-
mitted to the appropriate TNRCC regional
office by August lst of each year:

(1) Best Available Control
Technology for the facility has been estab-
lished by the executive director of the
TNRCC;

(2) the facility has an estab-
lished allowable emission rate on an accu-
rate maximum allowable emission rate table
(MAERT), PI-8 form or PI-E form. A
MAERT shsll be considered to be accurate
if all air contaminants affected by the

‘change have been represented, all emission

points have been identified, and emissions
have been calculated according to good en-
gineering practices; and

(3) the change involves no trad-
ing of allowable or actual emissions be-
tween facilities. ‘

(c) Pre-change notification on a PI-
E form shall be submitted to the TNRCC by
certified mail prior to the physical or
operational change. The physical or
operational change may be made after re-
ceipt of written notification from the
TNRCC that there are no objections, or 45
days after receipt by the TNRCC of the
registration for the change, whichever oc-
curs first. This prior notification shall be
required if the change involves a trade of
allowable or actual emissions above a de
minimis level established by the executive
director of the TNRCC.

(d) Post-change notification on a
PI-E form within 30 days of the change is
required for all trades between facilities be-
low the de minimis level established by the
executive director of the TNRCC.

(e) Al such changes to a permitted
facility shall be incorporated into that facili-
ty’s permit at such time as the permit is
amended or renewed.

() Nothing in this section shall
limit the applicability of any federal re-
quirement. '

§116.118. Qualified Facilities.

(a) In order to establish that the fa-
cility is qualified, pre-change notification
on a PI-E form shall be submitted to the
Texas Natural Resource Conservation Com-
mission (TNRCC) by certified mail prior to
the physical or operational change in the
following cases:
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(1) Best Available Control
Technology (BACT) for the facility has not
been established by the executive director
of the TNRCC;

(2) the facility does not have an
allowable emission rate or the allowable
emission rate is inaccurate.

(b) The physical or operational
change may be made after receipt of written
notification from the TNRCC that there are
no objections, or 45 days after receipt by
the TNRCC of the registration for the
change, whichever occurs first This notifi-
cation may be submitted at the same time as
a pre-change notification required under
§116.117(c) of this utle (relating to Notifi-
cation for Changes at Qualified Facilities)
or at any other time prior to making a
physical or operational change to the facil-
ity.

(c) 1If installing controls to become
a qualified facility, the facility must install
BACT and the allowable emission rate for
the facility shall be the maximum potential
emission rate after the installation of con-
trols. If otherwise required, authorization
under this chapter shall be obtained prior to
installation of these controls.

§116.119 Demonstrating Compliance with
Allowable Emission Rate.  The owner or
operator of any facility may be required to
submit information demonstrating compli-
ance with allowable emission rates upon
request of the Texas Natural Resource Con-
servation Commission (TNRCC). The
method of demonstrating compliance shall
be as required by this section or as other-
wise directed by the TNRCC:

(1) the method specified in a
permit covering that facility:

(2) continuous emissions moni-
tors;

(3) parametric/predictive emis-
sions monitors,

(4) stack testing supported by
engineering calculation based on measured
process variables;

(5) emissions related

recordkeeping.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on September 5,
1995.

TRD-9512548 Kevin McCalla
. Director, Legal Services
‘Divislon
Texas Natural Resource
Conservation

Commission

Proposed date of adoption: November 29,
1995 .

For further information, please call: (512)
239-1966

é ¢ ¢
° 30 TAC §116.117

(Editor’s note. The teat of the following section
proposed for repeal will not be published. The
section may he evamned n the offices of the
Texas Nataal Resource Conservation Commis-
sion 01 in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Birazos Street,
Austin )

The repeal is proposed under the Texas
Health and Safely Code, the Texas Clean Air
Act (TCAA), §382.017, which provides the
TNRCGC with the authority to adopt rules con-
sistent with the policy and purposes ot the
TCAA.

The repeal implements the Texas Health and
Safety Code, §382.017.

$116.117. Distance Limitations.

This agency hereby certifies that the proposal
has been reviewed by legal counse!l and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on September 5,
1995.

TRD-9512547 Kevin McCalla

Director, Legal Services
Division

Texas Natural Resource
Conservation
Commission

Proposed date of adoption November 29,
1995

For further information, please call: (512)
239-1966
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Chapter 330. Municipal Solid
Waste

The Texas Natural Resource Conservation
Commission (commission or TNRCC) pro-
poses the repeal of §330.568, amendments
to §§330561-330.567, and new §330.568
and §330.569, concerning the development of
regional and local solid was’e management

plans, and financial assistance to regional.

planning commissions and local govern-
ments

The proposed amendments specify require-
ments for the preparation and approval ot
regional and local solid waste management
plans and the provisions of a planning fund
for providing financial assistance to prepare
those plans. The new §330.569 establishes a
new regional solid waste grants program. The
title of the subchapter will therefore be
changed from "Guidelines for Regional and
Local Solid Waste Management Plans” to
"Regional and Local Solid Waste Manage-
ment Planning and Financial Assistance”.

The proposed rule changes update the re-
gional and local planning requirements in the
existing rules to include a requirement to con-
duct an inventory of existing ana closed land-

fils, and to otherwise update the rule
la..guage to account for changes in agency
responsibilties and plan approval policies.
The new granis program provides for finan-
cial assistance 1o regional planning commis-
sions and local governments to conduct local
and regional projects consistent with state,
regional, and local solid wasie management
plans, and to update and maintain those
plans. The allocation of funds under the new
grants program is to be according to a for-
mula established by the commission that
takes into account population, area, solid
waste fee generation, and public health
needs. The specific details of this formula
have been developed by the commission, in
cooperation with various interested parties,
and copies will be available at the public
hearing to be held October 27, 1995.

Amendment to §330.561, relating to purpose
and scope, reflect the agency’s current juris-
diction over all of the types of wastes that
must be considered in regional and local solid
waste management plans.

Amendment to §330.562, relating to defini-
tions of terms and abbreviations, include new
definitions and eliminate some that are no
{onger necessary.

Amendment to §330.563, relating to regional
and local plan requirements, specify the re-
quirement in House Bill 2537, Regular Ses-
sion, 73rd Legislature (1993) that regional
and local solid waste management plans in-
clude an inventory of municipal solid waste
landiill units, inciuding those that are no lon-
ger in operation, the location of those units,
the current owners of the land on which the
former landfill units were located, and the
current use of the land.

Amendment to §330.564, relating to coordi-
nating with other programs, reflect changes in
requirements to ccordinate solid waste man-
agement plans with programs of other agen-
cies as a result of the consolidation of Texas
Air Control Board and the Texas Water Com-
mission and the transler of the municipal solid
wasle management program from the Texas
Depariment of Health (TDH) to the TNRCC.

Amendment to §330.565, relaling 1o public
participation requirements for solid waste
plans, is amended only to change references
regarding the TDH to the TNRCC.

Section 330.566, relating to procedures for
regional and local plan submission and ap-
proval, is amended to change references re-
garding the Commissioner of Health to the
Executive Director (TNRCC) and Board of
Health to the TNRCC, and to revise proce-
dures for updating approved solid waste man-
agement plans.

Section 330.567, relating to financial assis-
tance for regional and local plans, is
amended to change references regarding the
TDH and Board of Heatth to the TNRGC and.
Commissioner of Health to Executive Director
(of the TNRCC), and to update procedures
for obtaining state financial assistance for re-
gional and local planning.

Section 330.568, concerning approved stale,
regional, and local solid waste management
plans, is proposed to be repealed because
those state and regional solid waste manage-
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ment plans referred to in this section are no
longer the most current plans in effect.

New §330.568, concerning approved slate,
regional, and local solid waste management
plans, is proposed to address the approval of
new state and regional solid waste manage-
ment plans. The new section will incorporate
into the rules by reference those state and
regional solid waste management plans that
have been adopted to date. The new section
also outlines new procedures for incorporat-
ing updates to adopted regional solid waste
management plans into those plans, and the
responsibility of regional and local govern-
ments to implement approved state, regional,
and local plans

New §330.569, concerning regional solid
waste grants program, is proposed to imple-
ment the provisions of House Bill 3072, Reg-
ular Session, 74th Legislature (1995), which
directs that half of the revenue collected from
the state’s municipal solid waste disposal
fees be dedicated to local and regional solid
waste projects consistent with regional plans
approved by the commission and that those
plans be updated and maintained. This new
program will include provisions for allocating
the dedicated funds to the state’s 24 munici-
pal solid waste planning regions through a
formula being developed by the TNRCC, in
accordance with the direction sel forth in the
legislation.

Stephen Minick, Strategic Planning and Ap-
propriations Division, has determined that for
the first five-year period the sections as pro-
posed are in effect, there will be fiscal impli-
cations as a result of enforcement and
administration of the sections. The effect on
stale government will be a reduction of ap-
proximately $7 million annually in direct oper-
ating and contract expenses of the
commission and an equivalent increase in
pass-through grant expenditures. Included in
the cost reductions to the state are savings
associated with the administration ot solid
waste grants and contracts. Other state agen-
cies currently receiving inter-agency contract
funds for solid waste projects may realize
reductions in available funding beyond fiscal
year 1995 as a result of the increases in
funding to local governments. The effect on
local governments will be a net increase of
approximately 40%, or $4 million on an an-
nual basis, in state funding available for re-
gional and local solid waste programs and
projects. Regional planning commissions or
other units of local government will potentially
incur some additional costs to conduct an
inventory of existing and closed landifills.
These costs will be substantially mitigated in
the short-term by the TNRCC, which will pro-
vide the necessary information from a state-
wide inventory for use by local governments.
Long-term costs to local governments to
maintain such an inventory are not antici-
pated to be significant. Small businesses may
benefit indirectly through the provision of
funds for projects to support cooperation be-
tween public and private entities; however,
there are no direct fiscal implications antici-
pated for small businesses as a result of
adoption of these sections.

Mr. Minick alsc has determined that for each
year of the first five-year period that the sec-

[

tions as proposed are in effect, the public
benefit anticipated as a result of enforcement
of and compliance with the sections will be
enhanced qualty and availabilty of informa-
tion on the location of existing and closed
municipal solid waste landfills, and increased
state grant funding for regional and local solid
waste management projects. There are no
economic costs anticipated for any person
required 1o comply with the rules as pro-
posed.

Written comments on the proposal should
mention Rule Log Number 95141-330-WS
and may be submitted to Bettie Mabry Bell,
Texas Natural Resource Conservation Com-
mission, Office of Policy and Regulatory De-
velopment, MC 201, P.O. Box 13087, Austin,
Texas 78711-3087. Writtan comments must
be received by 5:00 p.m., 30 days from the
date of publication of this proposal in the
Texas Register. For further information or
questions concerning this proposal, please
contact Stephen Dayton, Waste Planning and
Assessment Division, at (512) 239-6824.

A public hearing on the proposal will be held
on October 27, 1995, at 10:00 a.m. in Room
254 of Building E of the TNRCC Park 35
Office Complex located at 12118 North [H-35,
Austin. The hearing is struclured for the re-
ceipt of oral or written comments by inter-
ested persons. Individuals may present oral
statements when called upon in order of reg-
istration. Open discussion within the audience
will not occur during the hearing; however, a
TNRCC staff member will be available to
discuss the proposal 30 minutes prior to the
hearing and will answer questions before and
after the hearing.

Subchapter O. Regional and
Local Solid Waste Manage-
ment Planning and Financial
Assistance

° 30 TAC §§330.561-330.569

The amendments and new sections are pro-
posed under the Texas Water Code, §5.103,
which provides the TNRCC with the authority
to adopt any rules necessary to carry out its
powers and duties under the code and other
laws of the State of Texas, and to establish
and approve all general policy of the commis-
sion; and under the Comprehensive Munici-
pal Solid Waste Management, Resource
Recovery, and Conservation Act (the Conser-
vation Act), Texas Health and Safety Code,
§363.021, which gives the TNRCC the au-
thority to adopt and promulgate rules to im-
plement the Conservation Act.

The amendments and new sections affect the
Heatth and Safety Code, Chapter 363.

§330.561. Purpose and Scope.

(a) Purpose. The sections in this
subchapter are intended to guide in the de-
velopment and implementation of regional
and local solid waste management plans.
They specify the required and recom-
mended content of regional and local solid
waste management plans, provide for coor-
dination with other programs and public

participation, establish criteria for regional
and local plan submission and approval, and
set out criteria for financial assistance to
regional and local governments for the de-
velopment and implementation of regional
and local solid waste management plans.

(b) Scope.
(1)-(3) (No change.)
(4) Waste types.

(A) (No change.)

(B) The regional or local
plan shall consider, where appropriate, the
types of solid waste listed in clauses (i)-(vii)
[(iv)] of this subparagraph:

@) -(iv) (No change)
(v) industrial wastes;
(vi) mining wastes; and

(vii) agricultural
wastes,

[(C) The regional or local
plan should address, where applicable,
wastes which may be governed by separate
rules under the jurisdiction of other depart-
ments. Addressing these wastes is consid-
ered applicable where they impact upon
municipal operations, systems, or facilities.
The wastes which may need to be ad-
dressed:

[(i) industrial wastes;

[(ii) mining wastes; and

[(iii)  agricultural wastes.]
(5) (No change.)

§330.562. Definitions of Terms and Abbre-
viations. The following words and terms,
when used in this subchapter, shall have the
following meanings, unless the context
clearly indicates otherwise.

[Board-The Texas Board of Health.]

Executive director-The executive
director of the Texas Natural Resource
Conservation Commission and succes-
sors, or a person authorized to act on its
behalf,

[Local government-A county, mu-
nicipality, or other political subdivision of
the state exercising authority granted under
§361. 165 of the Solid Waste Disposal Act,
Texas Civil Statutes, Artcle 4477-7, §6.]

Planning fund-The municipal solid
waste management planning fund created in
the state treasury by the rehensive Munici-
pal Solid Waste Management, Resource Re-
covery, and Conservation Act C.A., Health
and Safety Code, Chapter 363)[, Texas
Civil Statutes, Article 4477-7c].

Public agency-A city, county, dis-
trict, or authority created and operating un-
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der the Texas Constitution, Article II,
§52(b)(1) or (2), or Article XVI, §59, or a
combination of two or more of these gov-
ernmental entities acting under an interlocal
agreement and having the authority under
state laws [the Comprehensive Municipal
Solid Waste Management, Resource Recov-
ery, and Conservation Act, Texas Civil
Statutes, Article 4477-7c, or other laws] to
own and operate a solid waste management
system.

Regional or local solid waste man-
agement plan-A plan adopted by a planning
region or local government under authority
of the Municipal Solid Waste Management,
Resource Recovery, and Conservation Act
(Texas Civil Statutes, Health and Safety
Code, Chapter 363)[, Texas Civil Statutes,
Article 4477-7c, §7].

Regional Planning Commission-A
regional planning commission created
under Chapter 391, Local Government
Code.

Regional solid waste grants pro-
gram-The program established to utilize
funds dedicated under the Health and
Safety Code, Chapter 361, §361.014 for
local and regional solid waste projects
and to update and maintain regional
solid waste management plans,

State solid waste management
plan-The municipal solid waste manage-
ment plan for Texas.

[Technical assistance fund-The mu-
nicipal waste resource recovery applied re-
search and technical assistance fund created
in the state treasury by the Comprehensive
Municipal Solid Waste Management, Re-
source Recovery, and Conservation Act,
Texas Civil Statutes, Article 4477-7c.]

Variance-The granting of relief
from the terms or conditions of a plan by
the executive director [commissioner].

§330.563. Regional and Local Plan Re-
quirements.

(@) Regional plans. A regional plan
identifies the problems, goals, objectives,
and recommended actions for solid waste
management over a long-range period for
the entire planning region.

(1)-(2) (No change.)

(3) Plan content. A regional
plan shall be the result of a planning pro-
cess related to the proper management of
solid waste in the planning region. The
process shall include identification of prob-
lems and collection and evaluation of the
data necessary to provide a written public
statement of goals and objectives and ac-
tions recommended to accomplish those
goals and objectives. The regional plan
shall include:

(A)-(K) (No change.)

(L) regional goals and ob-
jectives, including waste reduction goals
congistent with state goals [including recy-
cling rate goals];

(M)  advantages and disad-
vantages of alternative actions; [and]

(N) the recommended plan
of action and associated timetable for
achieving regional goals and objectives, in-
cluding: waste reduction [recycling rate
goals; source reduction and waste minimi-
zation]; composting programs for yard
wastes and related organic wastes; house-
hold hazardous waste collection and dis-
posal  programs, public education
programs; and the need for new or ex-
panded facilities and practices; and

() an inventory of munici-
pal solid waste landfill units, including
landfil! units no longer in operation. To
the extent possible, such inventories shall
list the location of such units, the current
owners of the land on whick the former
landfill units were located, and the cur-
rent use of the land. The executive direc-
tor may conduct inventories, in
coordination with the regional planning
commissions, on a statewide basis and
provide such inventories to the regional
planning commissions to incorporate into
their regional plans.

(4) (No change.)

(b) Local plans. A local plan ad-
dresses specific short- and long-range prob-
lems and actions related to solid waste
management within the jurisdiction of one
or more local governments and may be
developed regardless of whether a regional
plan has been developed which will affect
the local planning area.

(1)«2) (No change.)

(3) Plan content. A local plan
shall be the result of a planning process that
is related to the proper management of solid
waste in the local planning area. The pro-
cess shall include identification of problems
and collection and evaluation of the data
necessary to provide a written public state-
ment of goals and objectives and the actions
recommended to accomplish those goals
and objectives. The local plan shall include:

(A)-(H) (No change.)

(@) local goals and objectives
associated with management problems, in-
cluding waste reduction goals consistent
with state and regional goals [including
recycling rate goals);

() advantages and disadvan-
tages of alternative actions; [and]

(K) the recommended plan
of action and associated timetable for ac-
complishing the goals and objectives, in-
cluding: waste reduction [recycling rate
goals; source reduction and waste minimi-
zation]; composting programs for yard
wastes ard related organic wastes; house-
hold hazardous waste collection programs;
public education programs; and the need
for new or expanded facilities or practices;
and

(L) an inventory of munici-
pal solid waste landfill units, including
landfill units no longer in operation. To
the extent possible, such inventories shall
list the location of such units, the current
owners of the land on which the former
landfill units were located, and the cur-
rent use of the land. For this require-
ment, local plans may substitute the
inventory of municipal solid ‘waste land-
fill units required by §330.563(a)(3)(0) of
this title (relating to Regional and Local
Plan Requirements).

(4) (No change.)

§330.564. Coordination with Other Pro-
grams.

(@) Al solid waste plans shall be
consistent with provisions established by
federal, state, and local programs that affect
solid waste management and shall consider
programs and requirements from:

(1) (No change.)
(2) state jurisdiction:

(A) Texas Natural Re-
source Conservation Commissien;

(B) Railroad Commission
of Texas; and

(C) other state agencies;

[(A) Texas Department of

Health;

[(B) Texas Water Commis-
sion;

{(C) Railroad Commission of
Texas;

(D) Texas Air Control
Board; and
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[(E) other state agencies:]
(3) (No change.)
(b) {(No change.)

§330.565. Public Participation Require-
ments for Solid Waste Plans.

(a) Advisory committee. An advi-
sory committee shall be convened to pro-
vide input, review, and comment during
development of regional and local plans.
Committee members shall be appointed
who represent a broad range of interests,
including a representative of the commis-
sion [department], public officials, private
operators, citizen groups, and interested in-
dividuals.

(b)-(d) (No change.)

(e) Plan approval. Local and re-
gional solid waste management plans shall
be approved by the governing body of the
responsible entity before being submitted to
the commission {department] for approval.

§330.566. Procedures for Regional and Lo-
cal Plan Submission and Approval.

(a) Prior to the submission of a
plan, the plan shall be adopted by the re-
gional planning commission [agency] or lo-
cal government(s) pursuant to applicable
administrative procedures. Local govern-
ments shall coordinate with the appropriate
regional [solid waste] planning commission
{agency] and ensure that a local [the] plan
is consistent with any regional solid waste
management plan in effect for the region
encompassing the jurisdiction of the local
government, if a regional plan has been
approved by the commission [department].

(b) The executive director {Within
90 days after a regional or local plan has
been submitted, the commissioner] will ten-
tatively determine if the plan conforms to
this subchapter and the state solid waste
management plan, The executive director
[commissioner] will communicate this de-
termination to the agency which submitted
the plan. If the plan is not in conformance,
a notice of deficiencies will be provided to
the planning agency [within 30 days of the
tentative disapproval]. The executive direc-
tor [commissioner] has authority to disap-
prove any plan which has deficiencies. Dis-
approved plans will not be considered by
the commission [board] until the executive
director [commissioner] determines that
deficiencies have been corrected, unless the
applicant submits a request for appeal to the
commission [board]. In order for a plan to
be censidered under such circumstances, the
appeal must be in writing and must be
submitted to the executive director [com-
missioner] within 30 days following the day
the applicant receives notification of tenta-

tive plan disapproval by the executive di-
rector [commissioner].

(c) If the executive director [com-
missioner] tentatively determines a regional
or local plan meets the requirements of this
subchapter, is in conformance with the state
solid waste management plan, and should
be approved, the executive director [com-
missioner] will submit the plan to the com-
mission [board], which, if it concurs with
the executive director’s {commussioner's]
approval, shall approve a plan by adopting a
rule in accordance with the Administrative
Procedure [and Texas Register] Act, Texas
Government Code, Chapter 2001 [Texas
Civil Statutes, Article 6252-13a). Commis-
sion {Board) action on the plan will nor-
mally occur within 60 days of the tentative
decision by the executive director [com-
missioner] to approve the plan, but the ap-
proval will not be effective until the plan
has completed the rulemaking process spec-
ified by the Administrative Procedure {and
Texas Register] Act, i.e., publication of the
proposed action in the Texas Register, a
30-day public comment period, and publica-
tion of the final rule action in the Texas
Register. If approved, the executive direc-
tor [commissioner] will notify the agency
of the commission’s [board's) approval. In
the event the plan is not approved, the
commission [board] will state the plan’s
deficiencies and the executive director
[commissioner] will immediately notify the
planning agency of the commission’s
[board’s] decision and the plan's deficien-
cies. The plan may be resubmitted for ap-
proval if the executive director
[commissioner] determines that deficiencies
have been corrected.

‘ (d) If a regional or local solid waste
management plan is adopted by rule of the
commission [board], public and private
solid waste management activities and state
regulatory activities shall conform to the
adopted regional or local solid waste man-
agement plan. The plan shall only remain in
effect during the planning period defined in
the plan. [When the effective date or plan-
ning period has passed or expired, require-
ments or restrictions of the plan shall no
longer be binding.] Under procedures and
criteria of subsections (g) and (h) of this
section, the executive director [commis-
sioner] may grant a variance from an
adopted regional or local solid waste man-
agement plan.

(e) If a portion of a regional or
local plan is determined by the executive
director [commissioner] to no longer be in
compliance with the state solid waste man-
agement plan or these sections, the execu-
tive director [commissioner] may request
that the regional body or local government
revise the plan. If such a revision is not
submitted to the commission [department]
within 180 days, the executive director

[commissioner] may ask the commission
[board] to withdraw 1ts approval of that
portion of the plan.

(f) A planning commission or local
government [agency] may submit revisions
or updates to an approved plan that reflect
new information or changed conditions.
Updates to an approved plan to provide
for changes to data and information con-
tained in the plan, which do not substan-
tially change the scope or content of the
goals and recommendations of the plan,
may be incorporated into an approved
plan upon approval by the executive di-
rector without further adoption proce-
dures being required. At the discretion of
the executive director, or upon request
by the planning commission or local gov-
ernment, major revisions and amend-
ments to an approved plan that
substantially change the scope or content
of the goals and recommendations of the
plan [These revisions] shall be considered
by the same procedures as original plan
submission and approval.

(g) Upon application, the executive
director [commissioner] may grant a vari-
ance from an adopted regional or local solid
waste management plan when:

-

(h) If the executive director [com-
missioner] intends to grant a variance from
the requirements of a plan, the executive
director [department] will offer the oppor-
tunity for a public hearing on the matter
prior to the [commissioner’s] final decision.
The hearing, if requested, will be advertised
and conducted within the area affected by
the plan.

(No change.)

§330.567. Financial Assistance for Re-
gional and Local Plans.

(a) Authority. The municipal solid
waste management planning fund is estab-
lished by the Comprehensive Municipal
Solid Waste Management, Resource Recov-
ery. and Conservation Act (Texas Civil
Statutes, Health and Safety Code, Chap-
ter 363)[, Health and Safety Code,
§8363.091-363.093 (Texas Civil Statutes,
Article 4477-c, §8).] as a special fund in the
state treasury.

(b) Administration of the planning
fund.

(1) The executive director
[commissioner] shall administer the finan-
cial assistance program and the planning
fund under the direction of the commission
[board].

(2) An applicant for financial
assistance from the planning fund shall
agree to comply with the state solid waste
management plan, the commission’s [de-
partment’s municipal solid waste manage-
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ment] rules, and any other requirements
adopted by the commission [board]. [The
scope of work for the planning effort shall
be mutually agreed upon by the department
and the applicant].

(3) The executive director [de-
partment] shall not authorize release of
funds under an application for financial as-
sistance until the applicant has furnished the
commission [department] with a resolution
adopted by the governing body of each
public agency or planning region which is a
party to the application certifying that.

(A) the applicant will com-
ply with the provisions of the financial as-
sistance program and the requirements of
the commission [department];

(B) the grant will only be
used for the purposes for which it was
provided; [and)}

(C) regional or local solid
waste management plans developed with
state financial assistance will be adopted by
the governing body as its policy; and

(D) future municipal solid
waste management activities will, to the
extent reasonably feasible, conform to the
regional or local solid waste management
plan,

(#-(5) (No change.)

(6) The executive director [de-
partment] may approve an application con-
sistent with the provisions of this section
when the executive director [department]
finds state financial participation is in the
public interest and when it is determined
that both state and regional or local funding
is sufficient to complete the agreed scope of
services. [The department shall approve or
disapprove an application for financial as-
sistance within 90 days of its receipt.]

(c) Applications.

(1) Requests for state financial
assistance shall be made on forms fur-
nished by the commission and shall in-
clude a work program and budget for a
defined period in which the tasks de-
scribed in the work program are to be
completed.

(2) The only applicant eligible
to apply for regional planning financial
assistance shall be the regional planning
commission designated as responsible for
the planning region for which a plan is
considered.

(3) The only applicants autho-
rized to apply for local planning financial
assistance are local governments or pub-
lic agencies and designated regional plan-

ning commissions. Where the local plan
is to cover a geographical area larger
than the area of one city, then the appli-
cation and any resulting contract shall be
made by one of the cities, counties, or
public agencies which has all or part of
its jurisdiction within the area to be con-
sidered in the plan, and which is autho-
rized by all public agencies with
jurisdictions included in the area consid-
ered to act as their agent; or the desig-
nated regional planning commission
which has jurisdiction over the geograph-
ical area to be considered in the plan.

[(c) Regional planning financial as-
sistance.

[(1) Applications and contracts

[(A) Requests for state finan-
cial assistance for regional plans shall be
made on forms furnished by the department
and shall include a work program and bud-
get for a defined period in which the tasks
described in the work program are to be
completed.

[(B) All state planning assis-
tance contracts shall not exceed one year in
term, and shall terminate on or before the
earliest August 31 date following the begin-
ning date of the contract.

[(C) The only applicant eligi-
ble to apply for regional planning financial
assistance shall be the regional planning
agency designated as responsible for the
planning region for which a plan is consid-
ered.

[(D) Atits discretion, the de-
partment may utilize a panel or committee
to assist in evaluating applications for fund-
ing assistance.

[(2) Funding amounts.

[(A) The minimum funding
provided by the state, for development of
any regional solid waste management plan,
in a single state fiscal year shall be $60,000.

[(B) Except as provided in
subparagraph (C) of this paragraph, addi-
tional state funds may be authorized based
on:

[(i) population ($.10 per
capita);

[(ii) number of counties
affected ($1,000 each); and

[(ii) number of incorpo-
rated cities affected ($400 each).

[(C) The maximum annual
funding provided by the state, for develop-
ment of any regional solid waste manage-
ment plan, in a single state fiscal year shall
not exceed $500,000.

[(d) Local planning financial assis-
tance.

[(1) Applications and contracts.

[(A) Requests for state finan-
cial assistance for local plans shall be made
on forms furnished by the department and
shall include a work program and budget
for a defined period in which the tasks
described in the work program are to be
completed.

((B) All state planning assis-
tance contracts shall not exceed one year in
term, and shall terminate on or before the
earliest August 31 date following the begin-
ning date of the contract.

[(C) The only applicants au-
thorized to apply for local planning finan-
cial assistance are local governments or
public agencies, and designated regional
planning agencies. Where the local plan is
to cover a geographical area larger than the
area of one city, then the application and
any resulting contract shall be made by one
of the cities, counties, or public agencies
which has all or part of its jurisdiction
within the area to be considered in the plan,
and which is authorized to act as agent by
all public agencies with jurisdictions in-
cluded in the area considered; or the desig-
nated regional planning agency which has
jurisdiction over the geographical area to be
considered in the plan.

[(D) At its discretion. the de-
partment may utilize a panel or committee
to assist in evaluating applications for fund-
ing assistance requests.

[(2) Funding amounts.

[(A) The minimum funding
provided by the state, for development of
any local solid waste management plan, in a
single state fiscal year shall be 35, 000.

[(B) Except as provided in
subparagraph (C) of this paragraph, addi-
tional state funds may be authorized based
on $.20 per capita.

-

[(C) The maximum annual
funding provided by the state for develop-
ment of any local solid waste management
plan in a single state fiscal year shall not
exceed $200,000.]
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§330.568. Approved State, Regional, and
Local Solid Waste Management Plans.

(a) Purpose. This section identifies
state, regional, and local solid waste man-
agement plans which have been approved
by the commission.

(b) State plan. The state solid waste
management plan may be amended and up-
dated from time to time as conditions war-
rant and as may be directed by state law.
For the purposes of this subchapter, the
current state plan is the latest plan, includ-
ing any plan updates and amending materi-
als, which has been issued by the
commission,

(c) Plans approved. The current ef-
fective regional solid waste management
plan for each region or local solid waste
management plan for a local government is
the latest plan, including plan amendments,
which has been adopted by the commission.
Copies of approved plans shall be kept on
file and available for public review at the
commission library. Those plans, and any
adopted amendments thereto, are hereby in-
corporated by reference into this
subchapter. Updates to an approvec re-
gional or local plan which do not require
official adoption by the commission, as
specified under §330.566(f) of this title (re-
lating to Procedures for Regional and Local
Plan Submission and Approval), may be
incorporated into an approved plan for in-
formational purposes, as each update is ap-
proved by the executive director. Each
plan’s effectiveness applies only for the
geographical area described in the plan and
for the period designated in the plan.

(d) Conflicting provisions. By
adopting a regional or local plan, the com-
mission has determined that the plan has
been developed according to commission
rules and does not conflict with the state
plan. If it should later be determined that
provisions of an adopted plan do conflict
with provisions of the state plan, then provi-
sions of the state plan shall prevail.

(e) Agency responsibilities. It shall
be the responsibility of the regional plan-
ning commission to coordinate the imple-
mentation of regional policies and
recommended actions in an approved re-
gional plan and coordinate local planning
efforts. It shall be the responsibility of af-
fected local governments to implement the
policies and recommended actions of
adopted regional and local plans and to
maintain policies and activities that do not
conflict with provisions in current state, re-
gional, and local solid waste management
plans.

§330.569. Regional Solid Waste Grunts
Program.

(a) Authority. Funds are dedicated
under the Health and Safety Code, §361.
014, for the development and updating of

regional and local solid waste management
plans, and for implementing regional and
local projects consistent with approved re-
gional solid waste management plans and
the state solid waste management plan. This
regional solid waste grants program is sepa-
rate from the financial assistance program
outlined under §330.567 of this title (relat-
ing to Financial Assistance for Regional and
Local Plans).

(b) Administration of regional
solid waste grants program. The executive
director shall administer the regional solid
waste grants program under the direction of
the commission.

(c) Funding allocation. Funds for
local and regional projects under the re-
gional solid waste grants program shall be
allocated to municipal solid waste geo-
graphic planning regions according to a for-
mula established by the commission that
takes into account population, area, solid
waste fee generation, and public health
needs.

(d)  Public/private cooperation. A
project or service funded under the regional
solid waste grant program must promote
cooperation between public and private en-
tities and may not be otherwise readily
available or create a competitive advantage
over a private industry that provides recy-
cling or solid waste services.

(e) Pass-through grants. The execu-
tive director may establish procedures to
make grant funds available to authorized
local entities through pass-through grants
administered by each regional planning
commission.

(f) Applications.

(1) Requests for state financial
assistance provided directly by the commis-
sion shall be made on forms furnished by
the commission.

(2) Requests for financial assis-

" tance made available through pass-through

grants administered by a regional planning
commission shall be made on forms devel-
oped jointly by the commission and the
regional planning commission, and" fur-
nished by the regional planning commis-
sion.

(g) Application procedures. Appli-
cants for financial assistance from the com-
mission shall follow the procedures set forth
in the application instructions and guide-
lines issued by the commission. Applicants
for pass-through grant assistance from a
regional planning commission shall follow
the procedures set forth in the pass-through
grant application instructions issued by the
regional planning commission.

(h) Grant contracts. Grants shall be
provided through contractual agreement be-
tween the commission and the grant recipi-

ent. If a regional planning commission
provides financial assistance to local entities
through a pass-through grant arrangement,
the regional planning commission shall en-
ter into an appropriate contractual agree-
ment with the local grant recipient. The
contractual agreement between the regional
planning commission and the local grant
recipient shall adhere to all applicable pro-
visions of the main grant contract between
the regional planning commission and the
commission.

This agency hereby ceriifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 4, 1995.

TRD-9512623 Lydia Gonzalez Gromatzky
Acting Diractor, Legal
Services Division
Texas Natural Resource
Conservation
Commission

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
239-6087

¢ ¢ ¢

Subchapter O. Guidelines for
Regional and Local Solid
Waste Management Plans

¢ 30 TAC §330.568

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Natwal Resource Conservation Commis-
sion or tn the Texas Register office, Room 245,
Juames Earl Rudder Building, 1019 Brazos Street,
Austin.)

The repeal is proposed under the Texas Wa-
ter Code, §5.103, which provides the Texas
Natural Resource Conservation Commission
(TNRCC) with the authority to adopt any rules
necessary to carry out its powers and duties
under the code and other laws of the State of
Texas, and to establish and approve all gen-
eral policy of the commission; and under the
Comprehensive Municipal Solid Waste Man-
agement, Resowce Recovery, and Conser-
vation Act (the Conservation Act), Texas
Health and Safely Code, §363.021, which
gives the TNRCC the authorily to adopt and
promuigate rules to implement the Conserva-
tion Act.

§330.568. Approved State, Regional, and
Local Solid Waste Management Plans.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
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Issued in Austin, Texas, on October 4, 1995.

TRD-9512622 Lydia QGonzalez Gromatzky
Acting Director, Legal
Services Division
Texas Natural Resource
Conservation
Commission

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
239-6087

¢ ¢ ¢
TITLE 34. PUBLIC FI-
NANCE

Part IX. Texas Bond
Review Board

Chapter 190. Allocation of the
State’s Limit on- Certain
Private Activity Bonds

Subchapter A. Program Rules

e 34 TAC §§190.1-190.3, 190.6,
190.8

The Texas Bond Review Board proposes
amendments to §§190.1-190.3, 190.6, and
180.8. The program rules are amended to
comply with changes in Texas Civil Statutes,
Article 5190.9a, as amended. Generally, the
amendments will allow more applications to
receive a reservation.

Albert L. Bacarisse, Executive Director of the
Bond Review Board, has determined that for
the first five-year period the sections are in
effect there will be negligible fiscal implica-
tions for state and local government as a
result of enforcing or administering the sec-
tions.

Mr. Bacarisse also has determined that for
each year of the firsl five years the sections
are in effect the public benefit anticipated as a
result of enforcing the sections will be an
increase in the number of applicants receiv-
ing a reservation. There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the seclions as proposed.

Comments on the proposal may be submitted
to Abert L. Bacarisse, Texas Bond Review
Board, P.O. Box 13292, Austin, Texas
78711-3292.

The amendments are proposed under Texas
Civil Statutes, Article 5190.9a, as amended,
which give the Texas Bond Review Board the
authority to adopt rules governing the imple-
mentation and administration of the allocation
of the state’s ceiling on private activity bonds.

Texas Civil Statutes, Aricle 5190.9a is al-
fected by these proposed amendments.

§190.1. General Provisions.

(a) Introduction. Pursuant to the au-
thority granted by Chapters 2001 and
2002, Government Code, as amended [the
Administrative Procedure and Texas Regis-

ter Act, Texas Civil Statutes, Article
6252-13a}, and Texas Civil Statutes, Article
5190.9a, as amended, the Bond Review
Board prescribes the following sections re-
garding practice and procedure before the
board in the administration of the allocation
of the authority in the state to issue private
activity bonds.

(b) (No change.)

(c) Definition of terms. The follow-
ing words and terms, when used in this
section, shall have the following meanings,
unless the context clearly indicates other-
wise.

(1) Act-Texas Civil Statutes,
Article 5190.9a as amended.

(2)-(52) (No change.)

(53) Tax-exempt  enterprise
zone facility bonds-An issue of bonds for
an enterprise zone facility, as that term is
defined under the Code, §1394.

(549)[(53)] Unexpended pro-
ceeds-Proceeds remaining from a prior is-
sue of bonds, including, in the case of
qualified mortgage bonds, any unused por-
tion of mortgage credit certificates.

(d)-(e) (No change.)

(f) Examination of records. Any
party requesting the examination of records
pursuant to Chapter 552, Government
Code, as amended [the Open Records Act,
Texas Civil Statutes, Article 6252r17a),
shall indicate in writing the specific nature
of the document to be viewed, and if photo-
copying is desired, the appropriate fee must
accompany the request.

§190.2. Allocation and Reservation System.
(a) (No change.)

(b) On or after January 2, the board
will accept applications for reservation from
issuers authorized to issue private activity
bonds. The board shall not grant a reserva-
tion to any issuer prior to January 10. If two
or more issuers file an application for reser-
vation of the state ceiling in any of the
categories described in the Act, §2(b), the
board shall conduct a lottery establishing
the order of priority of each such applica-
tion for reservation. Once the order of prior-
ity for all applications for reservation filed
on 4 before January 10 is established, res-
ervations for each issuer within the catego-
ries described in the Act, §2(b)(2)-(5) shall
be granted in the order of priority estab-
lished by such lottery. Each issuer of state
voted issues granted a reservation initially
shall be granted a reservation date which is
the business day immediately following the
date of such lottery. If more than ten appli-
cations by issuers, other than issuers of state
voted issues, are granted a reservation ini-
tially, an additional lottery will be held

immediately to determine staggered reserva-
tion dates for such issuers. The order of
priority for reservations in the category de-
scribed in the Act, §2(b)(1), shall further be
determined as provided in the Act, §3(c).

(1) ‘The first category of priority
shall include those applications for a reser-
vation filed by housing finance corporations
which filed an application for a reservation
on behalf of the same local population prior
to September 1 of the previous calendar
year, but which did not receive a reserva-
tion during such year. Any such priority of
an issuer composed of more than one
jurisdiction is not affected by the issuer’s
loss of a sponsoring governmental unit
and that unit’s population base if the
doilar amount of the application has not
increased.

(2)-(4) (No change.)
(¢)-(d) (No change.)

(e) An application for a reservation
may not be submitted and a reservation
may not be granted after December 1 [14].

() An issuer may refuse to accept

. a reservation for any amount if the reser-

vation is granted after September 23.

(@I[(H)] The amount of the state’s
ceiling that has not been reserved prior to
December 1 [15] and any amount previ-
ously reserved that becomes available on or
after that date because of the cancellation of
a reservation or any other reason, may be
designated, by the board, as carryforward
for the carryforward purposes outlined in
the code through submission of the applica-
tion for carryforward and any other required
documentation.

(h)[(g)] An issuer may submit an
application for carryforward to the board at
any time during the year through the last
business day in December.

()[(h)] Issuers will be eligible for
carryforward according to the priority clas-
sifications listed in the Act.

$190.3. Filing Requirements for Applica-
tions for Reservation.

(a) (No char;ge.)

~ (b) Application Filing. The issuer
shall submit one original and two copies of
the application for reservation. Each appli-
cation must be accompanied by the follow-
ing:

(1)-(5) (No change.)

(6) a statement by the issuer,
other than an issuer of a state-voted issue or
the Texas Department of Housing and
Community Affairs, that the bonds are not
being issued for the same stated purpose for
which the issuer has received sufficient
carryforward during a prior year or for
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which there exists unexpended proceeds
from a prior issue or issues of bonds issued
by the same issuer;

(7) if unexpended proceeds exist
from a prior issue or issues of bonds, other
than a state-voted issue or an issue by the
Texas Department of Housing and Com-
munity Affairs, issued by the issuer or on
behalf of the issuer for the same stated
purpose for which the bonds are the subject
of this application, a statement by the
trustee as to the current amount of unex-
pended proceeds that exists for each such
issue. The issuer shall certify to the current
amount of unexpended proceeds that exists
for each issue should a trustes not adminis-
ter the bond issues;

(8 if unexpended proceeds
other than prepayments exist from a prior
issue or issues of bonds, other than a siate-
voted issue or an issue by the Texas De-
partment of Housing and Community Af-
fairs, issued by issuer or on behalf of issuer
for the same stated purpose for which the
bonds are the subject of this application, a
definite and binding financial commitment
agreement which must accompany the ap-
plication in such form as the board finds
acceptable, to expend the unexpended pro-
ceeds within 12 months after the date of
receipt by the board of an application for
reservation. For purposes of this paragraph,
the commitment by lenders to originate and
close loans within a certain period of time
shall be deemed a definite and binding

agreement to expend bond proceeds within.

such period of time and any additional
period of time during which such origina-
tion period may be extended under the
terms of such agreement; provided how-
ever, that any such extension provision may
be amended, prior to date on which the
bond authorization requirements described
in subsection (c) of this section must be
satisfied, to provide that such period shall
not be extended beyond 12 months after the
date of receipt by the board of an applica-
tion for reservation;

(9) if unexpended proceeds exist
from a prior issue or issues of bonds, other
than a state-voted issue or an issue by the
Texas Department of Housing and Com-
munity Affairs, issued by the issuer or on
behalf of the issuer for the same stated
purpose for which the bonds are the subject
of the pending application, a written opin-
ion of legal counsel, addressed to the board,
to the effect, that the board may rely on the
representation contained in the application
to fulfill the requirements of the Act and
that the agreement referred to in paragraph
(8) of this subsection constitutes a legal and
binding obligation of the issuer, if applica-
ble, and the other party or parties to the
agreement;

(10)-(12) (No change.)
(c)(d) (No change.)
(e) Closing documents. Not later
than the fifth business day after the day on

which the bonds are closed the issuer ghall
file with the board:

(1)-(5) (No change.)

(6) the document evidencing
compliance with the Act, §3(p);

(N[(6)] other documents relat-
ing to the issuance of bonds, including a
statement of the bonds’:

(A) principal amount;

(B) interest rate or the for-
mula by which the interest is calculated;

(C) maturity schedule;

(D) purchaser or purchasers;
and

@)(7]) an official statement;

9)((8)] for mortgage credit cer-
tificates the issuer shall file item (1) of
subsection (e) and the following:

(A) a certified copy of the
issuer’s resolution electing to convert state
ceiling to mortgage credit certificates;

(B) issuer’s mortgage credit
certificate election; and .

(C) program plen.
() (No change.)
(8) Application restrictions.
(1)-(3) (No change.)

(4) For any one project, no is-
suer, prior to September 1, may exceed
the following maximum application lim-
its:

(A) $25,000,000 for issuers
described by the Act, §2(b)(1) other than
the Texas Department of Housing and
Community Affairs;

(B) $50,000,000 for issuers
described by the Act, §2(b)(2) other than
the Texas Higher Education Coordinat-
ing Board;

(C) an amount as limited
by the code for issuers described by the
Act, §2(b)(3);

(D) $15,000,000 for issuers
described by the Act, §2(b)(4);

(E) $25,000,000 for issuers
described by the Act, §2(b)(5) except
higher education authorities authorized
by the Education Code, §53.47; and

(F) $35,600,000 for higher
education authorities authorized by the
Education Code, §53.47.

{(4) No issuer may submit an
application for reservation in excess of
$50,000,000 except for the housing finance
division of the Texas Department of Hous-
ing and Community Affairs and the Texas
Higher Education Coordinating Board.]

(5) The board may not accept
applications for more than one project
located at, or related to, a business oper-
ation at a particuiar site in any one calen-
dar year.

§190.6. Expiration Provisions.

(a) A certificate of reservation
shall expire at the close of business on
[The expiration daie for a certificate of res-
ervation shall be the first business day
which occurs on or after] the 90th calendar
day after the date on which the reservation
{date] is given.

(b) (No change.)

§190.8. Notices, Filings, and Submissions.
(a)-(b) (No change.)

(c) Fees must be made payable to
the Texas Bond Review Board.

(d)[(c)] PRees should be sent by
overnight delivery and addressed as fol-
lows: Texas State Treasury, Item Process-
ing-Lockbox Section, 200 East Tenth
Street, Austin, Texas 78701.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt. )

Issued in Austin, Texas, on October 3, 1695.
TRD-8512607 Aben L. Bacarisse

Exscutive Director
Texas Bond Review Board

Eartiest possible date of adoption: November
10, 1995

For futher information, please call: (512)
463-1741

¢ ¢ ¢
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TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part IX. Texas
Commission on Jail
Standards

Chapter 261. Existing
Construction Rules

The Commission on Jail Standards proposes
amendments to §§261.121, 261. 221 and
281.316, conceming Existing Construction
Rules. The amendments are being proposed
to delete the requirement for jails built prior to
1977 to provide seating for visitors and in-
mates in the visiling areas.

Jack E. Crump, executive director, has deter-
mined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Mr. Crump also has determined that for each
year of the first five years the sections are in
eftect the public benefits anticipaled as a re-
sult of enforcing the sections as proposed will
be to avoid county expendilure to add seating
in the visitation area of existing jails.

There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
sections as proposed.

Comments on the proposal may be submitted
to Rhonda C. Long, P.O. Box 12985, Austin,
Texas 78711, (512) 463-5505.

Existing Jail Design, Construc-
tion and Furnishing Require-
ments

¢ 37 TAC §261.121

The amendment is proposed under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority to adopt reasonable rules and pro-
cedures establishing minimum standards for
the construction, equipment, maintenance
and operation of county jails.

The statute that is affected by this rule is the
Local Government Code, Chapter 351,
§351.002 and §351.015.

§261.121. Visiting Areas. Visiting areas
shall be provided and shall be designed to
provide adequate visitation for the capacity
of the facility. Visitation aress shall be de-
signed for the degree of security sought to
be achieved. Audible communications shall
be provided between the inmate and visitor.
Visiting areas for high and medium-risk
inmates shall be designed to prevent pas-
sage of contraband. Provisions shall be
made for disabled visitors and inmates.
Seating should [shall] be provided for both
inmates and visitors. A secure visiting area
should be provided for contact visits from

]

law enforcement officers, attorneys, clergy,
and probation and parole officers. Provi-
sions shall be made for passage of legal
paper between inmates and attorneys.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512523 Jack E. Cump

Executive Director
Commission on Jail
Standards

Earliest possible date of adoption. November
10, 1995

For further information, please call: (512)
463-5505

L4 ¢ ¢

Existing Lockup Design, Con-
struction and Furnishing Re-
quirements

e 37 TAC §261.221

The amendment is proposed under Govern-
ment Code, Chapter 511, which provides the
Texas Gommission on Jail Standards with the
authority to adopt reasonable rules and pro-
cedures establishing minimum standards for
the construction, equipment, maintenance
and operation of county jails.

The statute that is affected by this rule is the
Local Government Code, Chapter 351,
§351.002 and §351.015.

§261.221. Visiting Areas. Visiting areas
shall be provided. Visitation areas shall be
designed for the degree of security sought
to be achieved. Audible communications
shall be provided between the visitor and
inmate. Provisions shall be made for dis-
abled visitors and inmates. Seating should
[shail] be provided for both visitors and
inmates. A secure visiting area should be
provided for contact visits from law en-
forcement officers, attorneys, clergy, and
probation and parole officers. Provisions
shall be made for passage of legal paper
between inmates and attorneys.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorily to
adopt.

Issued in Austin, Texas, on October 2, 1995.

TRD-8512524 Jack E. Crump
Executive Diraector
Commission on Jall

Standards

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
463-5505

¢ ¢ ¢

Existing Low-Risk Design,
Construction and Furnishing
Requirements

e 37 TAC §261.316

The amendment is proposed under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority to adopt reasonable rules and pro-
cedures establishing minimum standards for
the construction, equipment, maintenance
and operation of county jails.

The statute that is affected by this rule is the
Local Government Code, Chapter 351,
§351.002 and §351.015.

§261.316. Visiting Areas. Visiting areas
shall be provided. Audible communications
shall be provided between the inmate and
visitor, Provisions shall be made for dis-
abled visitors and inmates. Seating should
[shall] be provided for both visitors and
inmates. A visiting area may be provided
for contact visits from law enforcement of-
ficers, attorneys, clergy, and probation and
parole officers, Provisions shall be made for
passage of legal paper between inmates and
attorneys.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 2, 1995,

TRD-9512525 Jack E. Crump
Executive Director
Commission on Jall
Standards

Earliest possible date of adopt.on: November
10, 1995

For further information, please call: (512)
463-5505

4 ¢ ¢

Chapter 269. Records and
Procedures

¢ 37 TAC §269.2

The Commission on Jail Standards proposes
an amendment to §269.2, concerning Re-
cords and Procedures. The saction is being
amended to add the requirement that coun-
ties submit an annual financial audit of the
general operations of the jail. This amend-
ment serves to make the commissions' ad-
ministrative rules consistent with statute.

Jack E. Crump, executive director, has deter-
mined that for the first five-year period the
section is in effect thare will be no fiscal
implications for state or local government as
a result of enforcing or adminisiering the sec-
tion.

Mr. Crump also has determined that for each
year of the first five years the section is in
effact the public benefits anticipated as a re-
sult of enfercing the section as proposed will
be to provide state level review of county
audits of jail operations to ensure operations
are in compliance with the law.
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There will be no effect on small businesses.
There is no anticipated economic cos! to per-
sons who are required to comply with the
section as proposed.

Comments on the proposal may be submitted
to Rhonda C. Long, P.O. Box 12985, Austin,
Texas 78711, (512) 463-5505.

The amendment is proposed under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority 1o adopt reasonable rules and pro-
cedures establishing minimum standards for
the conslruction. equipment, maintenance,
and operation of county jails

The statute that 1s affected by this rule is the
Lecal Government Code, Chapter 351,
§351 002 and §351.015.

$269.2.  Fiscal. Each sheriff/foperator
should maintain fiscal records which will
clearly indicate the costs for the facility.
Such records should include feeding and
clothing outlay and other program costs
Each county auditor shall submit to the
commission a copy of the annual finan-
cial audit of general operations of the jail
not later than ten days after completing
the audit.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 2, 1995.

TRD-8512526 Jack E. Crump
Executive Director
Commission on Jail

Standards

Earliest possible date of adoption: November
10, 1995

For further information, please call' (512)
463-5505

¢ ¢ ¢

Chapter 271. Classification and
Separation of Inmates

e 37 TAC §271.1

(Editor's note: The text of the following section
proposed for 1epeal will not be published The
section may be examined n the offices of the
Commussion on Jail Standards or in the Teaas
Register office, Room 245, James Earl Rudde
Building, 1019 Brazos Street, Austin )

The Commission on Jail Standards proposes
the repeal of §271.1, concerning Classifica-
tion and Separation of Inmates. The section
is being repealed to allow adoption of new
classification rules as allowed by recent
change= in Tgislation.

Jack E. Crumyp, executive director, has deter-
mined that for the first five-year period the
repeal is in effect there will be no fiscal impli-
cations for state or local government as a
result of enforcing or administering the re-
peal.\

Mr. Crump also has determined that for each
year of the first five years the repeal is in

effect the public benefits anticipated as a re-
sult of enforcing the repeal as proposad will
be {0 allow adoption of new obiac.ive inmate
classification standards.

There will be no effect on smail businesses.
There is no anticipated econom.2 cost to per-
sons who are required to comply with the
repeal as proposed.

Comments on the proposal may be submitted
to Rhonda C. Long, P.O. Box 12985, Austin,
Texas 78711, (512) 463-5505.

The repeal 1s proposed under Government
Code, Chapter 511, which provides the Texas
Commission on Jail Standards with the au-
thority to adopt reasonable rules and proce-
dures establishing minimum standards for the
custody, care, and treatment of prisoners.

The statute tnat is affected hv this repeal Is
the Local Government Code, Chapter 351,
§351 002 and §351.015.

§271.1. Classification Plan.

This agency hereby certifies that the proposal
has been reviswed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on Oclober 2, 1995.

TRD-9512527 Jack E. Crump
Executive Director
Commission on Jail

Standards

Earliest possible date of adoption: November
10, 1995

For fwther information, please call: (512)
463-5505

¢ ¢ ¢

Chapter 271. Classification and
Segregation of Inmates

¢ 37 TAC §§271.1-271.6

The Commussion on Jail Standards proposes
new §§271.1-271.6, concerning Classification
and Segregation of Inmates. The new sec-
tions are being proposed to create objective
inmate classification standards as allowed by
recent changes in legislation during the 74th
Legislative Session.

Jack E. Crump, executive director, has deter-
mined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Mr. Grump also has determined that for each
year of the first five years the sections aie in
effect the public benefits anticipated as a re-
sult of enforcing the sections as proposed will
be to provide a structured, efficient classifica-
tion scheme for determining inmates’ risk lev-
els to reduce the number of inmate incidents
and provide an objective means of classifica-
tion

There will be no effect on smalil businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
sections as proposed

Comments on'the proposal may be submitted
to Rhonda C. Long, P.O. Box 12985, Austin,
Texas 78711, (512) 463-5505.

The new sections are proposed under Gov-
ernment Code, Chapter 511, which provides
the Texas Commission on Jail Standards with
the authority to adopt reasonable rules and
procedures establishing minimum standards
for the custody, care, and treatment of prison-
ers.

The statute that is affected by these rules is
the Local Government Code, Chapter 351,
§351.002 and §351 015

§271.1. Objective Juil Classification Plan.

(a) Each shenfffoperator shall de-
velop and implement an objective jail clas-
sification plan approved by the commission
by January 1, 1997. The plan shall include
principles, procedures, instruments and in-
structions for classification, housing assign-
ments and addressing inmate needs.
Classification plans on file and approved by
the commission shall remain valid until a
new plan is approved and implemented. The
following principles and procedures shall be
addressed:

(1) inmates shell be classified
and housed in the least restrictive housing
available without jeopardizing staff, inmates
or the public after considering factors such
as:

(A) seriousness of offense;
(B) prior criminal record,

(C) history of violence;

.

(D) escape history;
(E) known institutional
behavior;

(F) age; and

(G) other objective factors.

(2) classification criteria shall
not include race, ethnicity or religious pref-
erence;

(3) custody levels and special
housing needs shall be assessed to include
minimum, medium and maximum custody
levels and the placement and release of
inmates to special housing to include pro-
tective custody, administrative separation,
disciplinary separation and mental and med-
ical health housing;

(4) minimum and maximum
custody level inmates shall be housed sepa-
rately at all times;
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(5) juveniles shall be separated
from adults in accordance with the Family
Code, §51.12, requiring sight and sound
separation from adults;

(6) female inmates shall be sep-
arated by sight and sound from male in-
mates. When under direct, visual and
proximate supervision, males and females
may simultaneously participate in group ac-
tivities;

(7) persons assigned to a detoxi-
fication cell shall be transferred to a hous-
ing or holding area as soon as they can
properly care for themselves;

(8) violent cells shall not be
used for disciplinary purposes. The status of
persons confined to a violent cell shall be
reviewed and documented at least every 24
hours;

(9) inmates who require protec-
tion or those who require separation to pro-
tect the safety and security of the facility
may be housed in administrative separation.
The status of inmates placed in administra-
tive separation shall be reviewed and
documented at least every 14 days for con-
tinuance of status. Inmates housed in ad-
ministrative separation shall retain access to
services and activities as defined under
Chapter 291 of this title (relating to Ser-
vices and Activities), unless the continuance
would adversely affect the safety and secu-
rity of the facility; and

(10) single cells may be utilized
for disciplinary or administrative separation
provided inmates are allowed access to a
shower at least once each day.

(b) The following instruments ant
instructions for completing those instru-
ments shall be provided:

(1) Initial Screening Instrument.
To be completed immediately on all in-
mates admitted for purposes of identifying
any medical, mental health or other special
needs that require placing inmates in special
housing units;

(2) Initial Classification Instru-
ment. To be completed on all newly admit-
ted inmates prior to general housing
assignment to determine the inmate custody
level. This shall be accomplished within 72
hours of admission. Supervisory override
capability with written justification shall be
provided as a part of this instrument; and

(3) Reclassification Instrument,
To be completed within 30-90 days of the
initial classification and every 30-90 days
thereafter, This form relies upon criteria
that emphasize inmate in-custody behavior.
Supervisory override capability with written
justification shall be provided as a part of
this instrument.

(c) The following instrument and
instructions for completing this instrument

may be provided: Needs Assessment Instru-
ment. To be used to assess the needs and
qualifications of inmates for participation in
facility vocational, educational, mental
health, substance abuse and other treatment
or work programs.

§271.2. Housing Scheme. Each sheriff/op-
crator shall establish a housing scheme des-
ignating the construction security level
(minimum, medium, maximum) of each fa-
cility, housing unit and bed. Inmates with a
custody level of medium or maximum shall
not be housed in facilities or housing units
designed and approved for minimum cus-
tody level inmates only.

§271.3. Training. All staff whose duties
include inmate classification, housing and
work or program assignments shall undergo
at least four hours of training on the princi-
ples, procedures and instruments for classi-
fication, housing assignments and inmate
needs.

§271.4. Appeals. A documented appeals
process shall be provided for inmate classi-
fication, housing and work or program as-
signments.

§271.5. Records. Records shall be main-
tained on classifications, assessments, re-
views, appeals, assignments and the annual
audit.

§271.6. Audit. An annual audit shall be
conducted on the classification system. The
audit shall assess the following features of
the jail's objective classification system:;

(1) inmates are being classified
within 72 hours;

(2) inmates are housed accord-
ing to their assigned custody levels;

(3) the override rate is not ex-
cessive; and

(4) steff is completing classifi-
cation forms in an accurate and timely man-
ner.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 2, 1995.

TRD-8512528 Jack E. Crump
Executive Director
Commission on Jall
Standards

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
463-5505

L4 ¢ ¢

Chapter 273. Health Services

* 37 TAC §273.6

The Commission on Jail Standards proposes
an amendment to §273.6, concerning Health
Servicas. The section is being amended to
add the requirement that the Tuberculosis
Screening Plan be implemsanted.

Jack E. Crump, executive director, has deter-
mined that for the first five-year period the
section is in effect thsre will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Mr. Crump also has determined that for each
year of the first five years the section is in
effect the public benelits anticipated as a re-
sult of enforcing the section as proposed will
be to provide proper screening of inmates,
employees and volunteers for tubsrculosis.

There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
saction as proposed.

Comments on the proposal may be submitted
to Rhonda C. Long, P.O. Box 12985, Austin,
Texas 78711, (512) 463-5505.

The amendment is proposed under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority to adopt reasonable rules and pro-
cedures establishing minimum standards for
the custody, care, and treatment of prisoners.

The statute that is affected by this rule is the
Local Government Code, Chapter 351,
§351.002 and §351.015.

§273.6. Tuberculosis Screening Plan.

(a) Each facility, having a capacity
of 100 or more inmates, shall develop and
implement a plan for tuberculosis screening
tests of employees, volunteers, and inmates.
Inmates confined in the jail for more than
14 days shall be tested on or before the 14th
day after the day of confinement. Inmates
may be exempt from the screening test
when the test conflicts with the tenets of an
organized religion to which the individual
belongs or when the test is contraindicated
based on an examination by a physician. An
inmate is not required to be retested at each
rebooking if the inmate is booked into the
facility more than once during a 12-month
period, unless the inmate shows symptoms
of or is known-to have been exposed to
tuberculosis.

(b) The tuberculosis screening plan
shall be developed and implemented in
accordance with 25 TAC §§97.171-97.180
(relating to Communicable Diseases) and
the Texas Health and Safety Code,
8889.001-89.073 and shall be approved by
the Tuberculosis Elimination Division,
Texas Department of Health prior to use.
The plan shall be made available to the
commission upon request. A copy of an
inmate’s medical records or documentation
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of screenings or treatment received during
confinement shall accompany an inmate
transferred from one correctional facility to
another or to TDCJ-ID and be available for
medical review upon arrival of the inmate.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, an October 2, 1995.

TRD-9512528 Jack E. Crump

Executive Diractor
Commission on Jall
Siandards

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
463-5505

¢ ¢ ¢
Chapter 281. Food Service

* 37 TAC §281.5

The Commission on Jail Standards proposes
an amendment to §281.5, concerning Food
Service. The section is being amended to

delete the recommendation that inmates who
prepare or serve food obtain a Doctor's Cer-
tificate.

Jack E. Crump, executive director, has deter-
mined that for the first five- year period the
seclion is in eoffect there will be no fiscal
implications for state or focal government as
a result of enforcing or administering the sec-
tion.

Mr. Crump also has determined that for each
year of the first five years the section is in
effect the public benefits anticipated as a re-
sult of enforcing the section as proposed will
be to provide food service standards that are
consistent with the Texas Depariment of
Health regulations.

There will be no effect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the
seclion as proposed.

Comments on the proposal may be submitted
to Rhonda C. Long, P.O. Box 12985, Austin,
Texas 78711, (512) 463-5505.

The amendment is proposed under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority to adopt reasonable rules and pro-
cedures establishing minimum standards for
the custody, care, and treatment of prisoners.

The statute that is affected by this rule is the
Local Govemment Code, Chapter 351,
§351.002 and §351.015.

§281.5. Staff Supervision. Food shall be
prepared under the supervision of a staff
member or contract employee and shall be
served only under the immediate supervi-
sion of a staff member. Care shall be taken
that hot foods are served reasonably warm
and that cold foods are served reasonably
cold. [Inmates who prepare or serve food
should have a Doctor's Certificate.]

This agency hereby cerlifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 2, 1995.

TRD-8512530 Jack E. Crump
Executive Director
Commission on Jail
Standerds

Earliest possible date of adoption: November
10, 1995

For further information, please call: (512)
463-5505

¢ ¢ ¢
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WITHDRAWN
\ULESH=

An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing
a notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposel is not adopted or withdrawn
within six months of the date of publication in the Texas Register. it will automatically be withdrawn by
the office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part IX. Texas

Commission on Jail
Standards

Chapter 259. New Construction
Rules

New Jail Design, Construction
and Furnishing Requirements

* 37 TAC §259.135

The Texas Commission on Jail Standards
has withdrawn from consideration for perma-
nent adoption a proposed amendment to
§259.135, which appeared in the July 18,
1995, issue of the Texas Ragister (20
TexReg 5208). The effective date of this with-
drawal is October 2, 1995.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512538 Jack E. Crump
Executive Director
Texas Commission on Jalil
Standards

Eftective date: October 2, 1995
For further information, please call: (512)
463-5505

¢ L 4 ¢
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An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation
of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text, only the preamble of the notice
and statement of legal authority will be published. If an agency adopts the section with changes to the
proposed text, the proposal will be republished with the changes.

TITLE 1. ADMINISTRA-
TION

Part XII. Advisory
Commission on State
Emergency
Communications

Chapter 251. Regional Plans-
Standards

¢ 1 TAC §251.3

The Advisory Commission on State Emer-
gency Communications (ACSEC) adopts an
amendment to §251.3, concerning Guidelines
for Addressing Funds, without changes to the
proposed text as published in the May 9,
1995, issue of the Texas Register (20
TexReg 3405).

The amendment to §251.3 proposes to offer a
choice to local governments participating in
addressing projects through this amendment.

It the addressing can be completed within
75% of eligible costs, then local government
match is waived. if the project cannot be
completed within 75% of eligible cost, then
match is required. Three effects of this adop-
tion are expected: the total estimated ad-
dressing cost to a county may decrease by
25%, local funds may not be needed for ad-
dressing activities, and last, addressing may
experience fewer delays toward completion.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Heatth and Safety Code, Chapter 771,
§§771.051, 771.056, and 771.057, which pro-
vides the Advisory Commission on State
Emergency Communications with the author-
ity to develop and amend a regional plan that
meets standards set for the operation of
prompi and efficient 9-1-1 services through-
out a region. Street addresses are essential
to E9-1-1 systems utilizing the Automatic Lo-
cation Identifier feature which displays foca-
tions of 9-1-1 callers.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on October 4, 1995.

TRD-8512591 Mary A. Boyd
Executive Director
Advisory Commission on
State Emergency
Communications

Effective date: October 25, 1995
Proposal publication date: May 9, 1995
For further information, please call: (512)
305-6911
¢ ¢
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part IX. Texas
Commission on Jail
Standards

Chapter 259. New Construction
Rules

The Commission on Jail Standards adopts
amendments to §§259.135, 259. 136,
259.330, 259331, 259.430, 259.431,
259.510, and 259.610, concerning New Con-
struction Rules, with changes to the proposed
text as published in the September 1, 1995,
issue of the Texas Aegister (20 TexReg
6804).

‘Adoption of these rules will make the stan-
dards consistent with newly adopted statutes
regarding congegration of inmates in dormito-
ries and day rooms.

The rules function to allow up to 48 inmates
to congregate in one cell/day room.

‘I\

No comments were received regarding adop-
tion of the amendments.

New Jail Design, Construction
and Furnishing Requirements
* 37 TAC §259.135, §259.136

The amendments are adopted under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the

. authority to adopt reasonable rules and pro-

cedures establishing minimum standards for
the construction, equipment, maintenance
and operation of county jails.

§259.135. Dormitories. Dormitories shall
contain 9 to 48 bunks, Dormitories shall
contain not less than 40 square feet of clear
floor space for the first bunk plus 18 square
feet of clear floor space for each additional
bunk. Each dormitory shall have adequate
toilets and lavatories. Dormitories with con-
tiguous day rooms in direct supervision fa-
cilities may exceed 40% of the facility
capacity.

§259.136. Day Rooms. All single cells,
multiple occupancy cells, and dormitories
shall be provided with day rooms. Separa-
tion cells, violent cells, holding cells, detox-
ification cells, and medical cells are exempt
from this requirement. Day rooms shall be
designed for no more than 48 inmates.
Based on the design capacity of the cells
served, the day rooms shall contain: not less
than 40 square feet of clear floor space for
the first inmate plus 18 square feet of clear
floor space for each additional inmate; ade-
quate toilets, lavatories, mirrors, showers,
seating, and tables. A utility sink should be
provided. Day rooms may be contiguous
with inmate living areas provided that space
requirements for living areas and day rooms
are met. Convenient electrical receptacles
circuited with ground fault protection shall
be provided. Power to receptacles should be
individually controlled outside of the cell.
This agency hereby certifies that the rule as
adopted has bsen reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512531 Jack €. Crump

Executive Director
Commission on Jall
Standards

Effective date: October 23, 1995

Proposal publication date: September 1, 1995
For further information, please call: (512)
463-5505

¢ e ¢ "
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New Medium-Risk Design,
Construction and Furnishing
Requirements

® 37 TAC §259.330, §259.331

The amendments are adopted under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority to adopt reasonable rules and pro-
cedures establishing minimum standards for
the construction, equipment, maintenance
and operation of county jails.

§259.330. Dormitories. Dormitories shall
contain 9 to 48 bunks. Dormitories shall
contain not less than 40 square feet of clear
floor space for the first bunk plus 18 square
feet of clear floor space for each additional
bunk, Each dormitory shall have adequate
toilets and lavatories.

§259.331. Day Rooms. All single cells,
multiple occupancy cells, and dormitories
shall be provided with day rooms. Separa-
tion cells, violent cells, holding cells, and
medical cells are exempt from this require-
ment. Day rooms shall be designed for no
more than 48 inmates. Based on the design
capacity of the cells served, the day rooms
shall contain: not less than 40 square feet of
clear floor space for the first inmate plus 18
square feet of clear floor space for each
additional inmate; adequate toilets, lavato-
ries, mirrors, showers, seating, and tables, A
utility sink should be provided. Day rooms
may be contiguous with inmate living areas
provided that space requirements for living
areas and day rooms are met. Convenient
electrical receptacles circuited with ground
fault protection shall be provided. Power to
receptacles should be individually con-
trolled outside of the cell.

This agency hereby centifies that the rule as
adopted has been reviewed by legal counsel!
and found to be a valid exercise of the agen-
cy’s authority.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512532 Jack E. Crump

Executive Director
Commissica on Jalil
Standards

Effective date: October 23, 1995

Proposal publication date: September 1, 1995
For further information, please call: (512)
463-5505

¢ ¢ L 2

New Low-Risk Design, Con-
struction and Furnishing Re-
quirements

* 37 TAC §259.430, §259.431

The amendments are adopted under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the

authority to adopt reasonable rules and pro-

cedures establishing minimum standards for
the construction, equipment, maintenance
and operation of county jails.

§259.430. Dormitories. Dormitories shall
contain 9 to 48 bunks. Dormitories shall
contain not less than 40 square feet of clear
floor space for the first bunk plus 18 square
feet of clear floor space for each additional
bunk. Each dormitory shall have adequate
toilets and lavatories.

§259431. Day Rooms. All single cells.
multiple occupancy cells, and dormitories
shall be provided with day rooms. Separa-
tion cells, violent cells, holding cells, and
medical cells are exempt from this require-
ment. Day rooms shall be designed for no
more than 48 inmates. Based on the design
capacity of the cells served, the day rooms
shall contain: not less than 40 square feet of
clear floor space for the first inmate plus 18
square feet of clear floor space for each
additional inmate; adequate toilets, lavato-
ries, mirrors, showers, seating, and tables. A
utility sink should be provided. Day rooms
may be contiguous with inmate living areas
provided that space requirements for living
areas and day rooms are met. Convenient
electrical receptacles circuited with ground
fault protection shall be provided.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on October 2, 1995.

TRD-8512533 Jack E. Crump
Executive Director
Commission on Jall
Standards

Effective date: October 23, 1995
Proposal publication date: September 1, 1995

For turther information, please call: (512)
463-5505

¢ ¢ ¢ "

Temporary Housing-Tents
* 37 TAC §259.510

The amendment is adopied under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority to adopt reasonable rules and pro-
cadures establishing minimum standards for
the construction, equipment, maintenance
and operation of county jails.

§259.510. Capacity. Maximum capacity
of a tent shall not exceed 48 inmates.

This agency hereby certifias that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512534 Jack E. Crump

Executive Director
Commiesion on Jail
Standards

Effective date: October 23, 1995
Proposal publication date: September 1, 1995

For further information, please call: (512)
463-5505

¢ L J L 2
Temporary Housing-Buildings
° 37 TAC §259.610

The amendment is adopted under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority to adopt reasonable rules and pro-
cedures establishing minimum standards for
the construction, equipment, maintenance
and operation oi county jails.

§259.610. Capacity. Maximum capacity
of any living area shall not exceed 48 in-
mates.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s authority.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512535 Jack E. Crump
Executive Director
Commission on Jail

Standards
Effective date: October 23, 1995
Proposal publication date: September 1, 1995

For further information, please call: (512)
463-5505

¢ ¢

Chapter 260. County
Correctional Centers

* 37 TAC §260.131, §260.132

The Commission on Jail Standards adopts
amendments to §260.131 and §260.132, re-
garding New Construction Rules, with
changes to the proposed text as published in
the September 1, 1995, issue of the Texas
Register (20 TexReg 6806).

Adoption of these rules will make the stan-
dards consistent with newly adopted stalutes
regarding congegration of inmates in dormito-
ries and day rooms.

The rules function to allow up to 48 inmates
to congregate in one cel/day room.

Ne comments were received regarding adop-
tion of the amendments.

The amendments are adopted under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority to adopt reasonable rules and pro-
cedures establishing minimum standards for
the construction, equipment, maintenance
and operation of county jails.

’ A

.
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§260.131. Dormitories. Dormitories shall
contain 9 to 48 bunks. Dormitories shall
contain not less than 40 square feet of clear
floor space for thé first bunk plus 18 square
feet of clear floor space for each additional
bunk. Each dormitory shall have adequate
toilets and lavatories.

§260.132. Day Rooms. All single cells,
multiple occupancy cells, and dormitories
shall be provided with day rooms. Separa-
tion cells, holding cells, and medical cells
are exempt from this requirement. Day
rooms shall be designed for no more than
48 offenders. Based on the design capacity
of the cells served, the day rooms shall
contain: not less than 40 square feet of clear
floor space for the first offender plus 18
square feet of clear floor space for each
additional offender; adequate toilets, lavato-
ries, mirrors, showers, seating, and tables. A
utility sink should be provided. Day rooms
may be contiguous with offendzr living ar-
eas provided that space requirements for
living areas and day rooms are met. Conve-
nient electrical receptacles circuited with
ground fault protection shall be provided.

" Power to receptacles should be individually

controlled outsigie of the cell.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on October 2, 1995.

TRD-8512526 Jack E. Crump
Executive Director
Commission on Jail
Standards

Effective date: October 23, 1995
Proposal publication date: September 1, 1995

For further information, please call (512)
463-5505

¢ ¢ L 2
Chapter 291. Services and
Activities
* 37 TAC §291.3

The Commission on Jail Standards adopts an
amendment to §291.3, concerning Services
and Activities, with changes to the proposed
text as published in the September 1, 1995,
issue of the Texas Register (20 TexReg
6806).

Adoption of this rule will make the standards
consistent with a newly adopted statute
changing the required frequency of commis-
sary audits. it will also require counties sub-
mit commissary audits to the commission.

The rule functions (0 require commissary au-
dils be conducted and submitted to the com-
mission on a yearly basis instead of quarteriy.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Govern-
ment Code, Chapter 511, which provides the
Texas Commission on Jail Standards with the
authority to adopt reasonable rules and pro-
cedures establishing minimum standards for
the construction, equipment, maintenance
and operation of county jails.

$§291.3. Inmate Commissary Plan. Each
facility shall have and implement a written
plan, approved by the commission, govern-
ing the availability and use of an inmate
commissary which allows for the purchase
of hygiene items and sundries. The plan
shall;

(1)-(3) (No change.)

(4) provide for yearly audits by
the county auditor in accordance with the
Local Government Code, §351.0415. The
audits shall be submitted to the commission
not later than ten days following comple-
tion; and

(5) (No change))

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's authority.

Issued in Austin, Texas, on October 2, 1995.

TRD-9512537 Jack E Crump
Executive Director
Commission on Jall
Standards

Effective date: October 23, 1995
Proposal publication date: September 1, 1995
For further information, please call: (512)
463-5505
¢ ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part I. Texas Department
of Human Services

Chapter 48. Community Care
for Aged and Disabled

1915(c) Medicaid Home and
Community-based Waiver
Services for Aged and Dis-
abled Adults Who Meet Cri-
teria for Alternatives to
Nursing Facility Care

e 40 TAC §§48.6003, 48.6009,
48.6015

The Texas Department of Human Services

(DHS) adopts amendments to §48. 6003 and

§48.6009, and new §48.6015. Section

48.6003 is adopted with changes to the pro-

posed text as published in the August 22,

1995, issue of the Texas Register (20
TexReg 6402). Section 48.6009 and

§48.6015 are adopted without changes and
will not be republished.

The justification for the amendments and new
section is that more applicants will qualify for
the program, and the program will be able to
serve the number of clients projected in the
Appropriations Act. .
The amendments and new saction will func-
tion by allowing greater flexibility in the devel-
opment of the care plan, to clarify that the
term "leve! of care” criteria means "medical
necessily” criteria for nursing facility care, to
delete the requirements that are more strin-
gent than nursing facility criteria, to clarify the
method of copayment calculation for couples,
and 1o specily the method of calculation of
room and board amounts.

No comments were received regarding adop-
tion of the amendments and naw section. The
department, however, has initiated a change
in the proposed text of §48.6003 to comect:
references to §19.2409, relating to general
qualifications for medical necessity determi-
nations, and §19.2410, relating to criteria
specific to a medical necessity determination.

The amendments and new section are
adopted under the Human Resources Cods,
Title 2, Chapters 22 and 32, which authorizes
the depariment to administer public and med-
ical assistance programs; and under Texas
Civil Statutes, Article 4413(502), §16, which
provide the Health and Human Services
Commission with the authority o administer
federal medical assistance funds.

The amendments and new section implement
the Human Resources Code, §§22.
001-22.024 and §§32.001-32.040.

§48.6003. Cliemt Eligibility Criteria.

(a) To be determined eligible by the
Texas Department of Human Services
(DHS) for the 1915(c) Medicaid waiver
program provided as an alternative to care
in & nursing facility, an applicant must:

(1) (No change.)

(2) meet the level-of-care crite-
ria for medical necessity for nursing facility
care in accordance with §19.2409 and
§19.2410 of this title (relating to General
Qualifications for Medical Necessity Deter-
minations and Criteria Specific to a Medical
Necessity Determination);

(3)-4) (No change.)

(5) have an individual plan of
care for waiver services as specified in
§48.6006 of this title (relating to Individual
Plan of Care for Waiver Services) whose
cost does not exceed 95% of the individu-
al’s actual Texas Index for Level of Effort
payment rate;

(6) meet the financial eligibility
criteria for waiver services as specified in
§48.6007 of this section (relating to Finan-
cial Eligibility Criteria); and

(7) have ongoing needs for
waiver services whose projected costs, as
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indicated on the Individual Plan of Care, do
not exceed the maximum service ceilings
set for those services as listed below:

(A) Adaptive Aids and Med-
ical Supplies service category cannot ex-
ceed $10,000 per individual per Individual
Plan of Care year without approval by the
waiver manager,

(B) minor home modifica-
tions service category cannot exceed $7500
per individual without approval by the
waiver manager,

(C) respite care cannot ex-
ceed 30 days per individual per Individual
Plan of Care year without approval by the
waiver manager; and

(8) receive waiver services
within 30 days after waiver eligibility is
established.

{b)-(c) (No change.)

This agercy hereby certifies that the rule as
adopted has been reviewed by legal counsel

and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on October 3, 1995.

TRD-8512576 Nancy Murphy
Section Manager, Madia
and Policy Services
Texes Department of
Human Services

Effective date: October 24, 1995

Proposal publication date: August 22, 1995
For further information, please call: (512)
438-3765

¢ ¢ L 20
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PEN

Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled meeting time. Some notices may
be received too late to be ;ﬁblished before the meeting is held, but all notices are published in the Texas

Register.

Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two hours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.

Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby cf the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must
have an equal opportunity for effective communication and participation in public meetings. Upon request.
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual's request. Those requesting auxiliary aids or services should notify
the contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or

RELAY Texas (1-800-735-2989).

State Office of Administra-
tive Hearings

Tuesday, November 14, 1995, 9:00 a.m.

(Rescheduled from: October 24, 1995.)
7800 Shoal Creek Boulevard

Austin

Utility Division

AGENDA:

The hearing on the merits has been resched-
uled to the above date and time in SOAH
Docket Number 473-95-1206: Application
of Southwestern Electric Power Company
for approval of agreement for electric ser-
vice to Eastman Chemical Company (PUC
Docket Number 14435).

Contact: J. Kay Trostle, 7800 Shoal Cresk
Boulevard, Austin, Texas 78757, (512)
458-0233.

Filed: October 5, 1995, 8:24 am.
TRD-9512672

¢ L4 ¢

Texas Department of Agri-
culture

Wednesday, October 11, 1995, 7:00 p.m.
Holiday Inn, 2865 West Washington
Stephenville

Texas Peanut Producers Board

AGENDA:

Roll call

Discussion and action: On minutes; election
of officars; and research project of high
oleio variety of Spanish peanuts.

Discussion: Harvest tour; peanut program
Adjourn

Contact: Mary Webb, P.O. Box 398,
Gorman, Texas 76454, (817) 734-2853.

Filed: October 3, 1995, 1.08 p.m.
TRD-9512566
Thnrsddy, October 12, 1995, 10:30 a.m.

Texas Department of Agriculture, 1720 Re-
gal Row, Suite 118

Dallas
Office of Hearings
AGENDA:

Note: This is a change of location from
notice previously filed on September 21,
1995.

Alleged violation of Texas Agriculture
Code Annotated, §§101.001-101.021 and/or
§8102.001-102.172 (Vernon 1995) by
Goldman-Hayden Company, Incorporated
as petitioned by The Produce Cellar, Incor-
porated.

Contact: Joyce C. Arnold, P.O. Box 12847,
Austin, Texas 78711, (512) 475-1668.

Filed: October 4, 1995, 3:01 p.m.
TRD-9512649

¢ é ¢
The State Bar of Texas

Thursday-Friday, October 12-13, 1995,
8:30 a.m.

The Texas Law Center, 1414 Colorado,
Room 206

Austin

The Commission for Lawyer Discipline
AGENDA:

Call to orderfintroductions/review and dis-
cuss: minutes of prior meetings, matters
unresolved at prior meetings; approval of
representation of respondent attorneys by
Special Counsel Robert Hinton; statistical
reports; commission’s compliance with the
State Bar Act, Orders of the Supreme
Court, and provisions of the Texas Rules of
Disciplinary Procedure; budget and opera-
tions of the General Counsel's office and
the Commission for Lawyer Discipline; or-
ganization and operations of grievance com-
mittees; Special Counsel Program; media-
tion of disciplinary matters/presentations by
trial staff/closed session to discuss: pending
litigation and matters pending before evi-
dentiary panels of grievance committees;
assignment of special counsel, personnel
matters/public session to discuss and take
appropriate action with respect to those
matters discussed in closed session/discuss
future meetings; discuss other matters as
appropriate come before the commission/re-
ceive public comment/adjourn.
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Contact: Anne McKenna, P.O. Box 12847,
Austin, Texas 78711, 1-800-204-2222.

Filed: October 4, 1995, 1:16 p.m.
TRD-9512669

Thursday-Friday, October 12-13, 1995,
8:30 a.m.

The Texas Law Center, Suite 206, 1414
Colorado

Austin

Revised Agenda

The Commission for Lawyer Discipline
AGENDA:

Add: The case of Manuel Almagauer for
discussion and action to It2m Numbers 14
and 19,

Contact: Anne McKenna, P.O. Box 12487,
Austin, Texas 78711, (512) 463-1463.

Filed: October 4, 1995, 4:31 p.m.
TRD-9512670

L4 ¢ L4

Texas Education Agency
(TEA)

Wednesday, October 11, 1995, 1:00 p.m.

Room 1-104, William B. Travis, 1701
North Congress Avenue

Austin

State Board of Education (SBOE) Commit-
tee of the Whole

AGENDA:

On Wednesday, October 11, 1995, from
1:00 p.m. until 3:00 p.m., the SBOE Com-
mittee of the Whole will have a briefing on
performance standards and review of re-
vised draft of the Articles of Incorporation
and Bylaws of the Texas Permanent School
Fund Management Company, Inc.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
483-9701.

Filed: October 3, 1995, 1:07 p.m.
TRD-9512562
Wednesday, October 11, 1995, 3:00 p.m.

Room 1-104, William B, Travis Building,
1701 North Congress Avenue

Austin

State Board of Education (SBOE) Commit-
tee of the Whole

AGENDA:

On Wednesday, October 11, 1995, from
3:00 p.m. until 5:00 p.m., the SBOE Com-
mittee of the Whole will have a briefing on
the proposed application and criteria for
selection of open-earollment charters.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: October 3, 1995, 1:07 p.m.
TRD-9512561
Thursday, October 12, 1995, 8:30 a.m.

Room 1-104, William B. Travis Building,
1701 North Congress Avenue

Austin

State Board of Education (SBOE) Commit-
tee of the Whole

AGENDA:

Briefing on standard setting for statewide
tests (to the extent necessary, the discussion
of individual assessment instruments and
assessment items is confidential and not
open to the public; and the discussion will
be held in executive session in accordance
with the Texas Education Code, §39.030 in
Room 1-103).

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701 (512)
463-9701.

Filed: October 4, 1995, 9:35 am.
TRD-9512613
Thursday, October 12, 1995, 10:00 a.m.

Room 1-104, William B. Travis Building,
1701 North Congress Avenue

Austin

State Board of Education (SBOE) Commit-
tee of the Whole

AGENDA: .

Public testimony, commissioner’s overview
of the October 1995 State Board of Bduca-
iion (SBOE) meeting; and discussion of
pending litigation, this discussion will be
held in executive session in accordance with
§551.071(1) (A), Texas Govermuent Code,
and will include a discussion of Edgewood
ISD et al v. Meno and related school fi-
nance litigation, Angel G. et al v. Meno, et
al, TE.A. et al v. Gary W. Leeper et ux, et
el relating to home schooling Maxwell, et al
v. Pasadena ISD relating to Texas Assess-
ment of Academic Skills (TAAS) testing,
and Casias, et al v. Moses, et al relating to
gccountability intervention. NOTE: The
Committee of the Whole wili meet in Room
1-103 to discuss pending program.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701 (512)
463-9701.

Filed: October 4, 1995, 9:35 am.
TRD-9512614
Thursday, October 12, 1995, 1:00 p.m.

Room 1-104, William B. Travis Building,
1701 North Congress Avenue

Austin

State Board of Education (SBOE) Commit-
tee on School Finance

AGENDA:

Public testimony; school finance update;
proposed new 19 TAC Chapter 66, State
Adoption and Distribution of Instructional
Materials; discussion of the proposed repeal
and/orsgeadoption of the following of 19
TAC &Rapters: Chapter 68, Transportation;
Chapter 105, Foundation School Program;
Chapter 109, Budgeting, Accounting, and
Auditing; Chapter 113, Federal Funds to
Support Public Education in Texas; Chapter
121, Public School Finance-Personnel;
Chapter 176, Minimum Standards for Oper-
ation of Licensed Texas Driver Training
Programs; review of the annual Administra-
tive and Program strategic budget for the
1995-1996 fiscal . year; and discussion of
Proclamation 1995 of the SBOE advertising
for bids on instructional materials.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: October 4, 1995, 9:36 a.m.
TRD-9512617
Thursday, October 12, 1995, 1:00 p.m.

Room 1-100, William B. Travis Building,
1701 North Congress Avenue

Austin

State Board of Education (SBOE) Commit-
tee on Students

AGENDA.

Public testimony; setting standards on the
Algebra T end-of-course test (to the extent
necessary, the discussion of individual as-
sessment instruments and assessment items
is confidential and not open to the public,
and the discussion will be held in executive
session in accordance with the Texas Edu-
cation Code, §39.030); discussion of pro-
posed repeal and readoption of 19 TAC
Chapter 78, Vocational and Applied Tech-
nology Education; update on the clarifica-
tion of essential knowledge and skills pro-
cess; Proclamation 1995 of the SBOE
advertising for bids on instructional materi-
als.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: October 4, 1995, 9:36 am.
TRD-9512616
Thursday, October 12, 1995, 1:00 p.m.

Room 1-111, William B. Travis Building,
1701 North Congress Avenue

Austin
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State Board of Education (SBOE) Commit-
tee on Personnel

AGENDA:

Public testimony; proposed application, pro-
cedures, and criteria for selection of open-
enrollment charters; adoption of test frame-
works for the Examination for the Certifica-
tion of Educators in Texas (ExCET); adop-
tion of tests for the ExCET (to the extent
necessary, the discussion of individual as-
sessment instruments and assessment items
is confidential and not open to the public,
=ad the discussion will be held in executive
session in accordance with the Texas Edu-
cation Code, §21.048 and conforming
amendment to Senate Bill 1, 74th Texas
Legislature, §63); discussion of proposed
repeal and readoption of 19 TAC Chapter
97, Planning and Accreditation; discussion
of proposed school board member training
requirements; discussion of ongoing com-
munications activities; status report on the
accreditation, interventions, and sanctions
of school districts.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: October 4, 1995, 9:35 a.m.
TRD-9512615
Friday, October 13, 1995, 8:30 a.m.

Room 1-109, William B. Travis Building,
1701 North Congress Avenue

Austin

State Board of Education (SBOE) Commit-
tee on the Permanent School Fund (PSF)

AGENDA:

Public testimony; election of chairperson of
the Committee on the PSF resulting from
the vacancy created by the resignation of
Esteban Sosa; approval of the articles of
incorporation and the bylaws of the Texas
PSF Management Company, Inc.; authorize
the executive administrator of the Texas
PSF to proceed with the incorporation of
the Texas PSF Management Company, Inc.
: recommended approval of purchases/sales
in the investment portfolio of the PSF for
September; discussion of the contract for
the investment of funds under control and
management of the SBOE, including the
Texas PSF, as designated by the board;
review of PSF securities trademark transac-
tions and the investment portfolio; and re-
port of the PSF executive administrator.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: October 4, 1995, 9:36 a.m.
TRD-9512619
Friday, October 13, 1995, 8:30¢ a.m.

Room 1-104, William B. Travis Building,
1701 North Congress Avenue

Austin

State Board of Education (SBOE) Commit-
tee on Long-Range Planning

AGENDA:

Public testimony, adoption of Long-Range
Plan for Public Education, 1996-2000; dis-
cussion of proposed repeal and readoption
of 19 TAC Chapter 65, Technology: revi-
sion of the Long-Range Plan for Technol-
ogy, 1988-2000; discussion of federal gov-
ernmental relations activities.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701.

Filed: October 4, 1995, 9:36 a.m,
TRD-9512618
Friday, October 13, 1995, 1:00 p.m.

Room 1-104, William B. 'Travis Building,
1701 North Congress Avenue

Austin
State Board of Education (SBOE)
AGENDA:

Approval of September 8, 1995 SBOE min-
utes; public testimony; SBOE resolutions;
proposed application, procedures, and crite-
ria for selection of open-enroliment char-
ters; adoption of test frameworks for the
Examination for the Certification of Educa-
tors in Texas (ExCET); adoption of tests for
the ExCET (to the extent necessary, the
discussion of individual assessment instru-
ments and assessment items is confidential
and not open to the public, and the discus-
sion will be held in executive session in
accordance with the Texas Education Code,
§21.048 and conforming amendment to
Senate Bill 1, 74th Texas Legislature, §63);
setting standards on the Algebra I end-of-
course test (to the extent necessary, the
discussion of individual assessment instru-
ments and assessment items is confidential
and not open to the public, and the discus-
sion will be held in executive session in
accordance with the Texas Education Code,
§39.030 in Room 1-103; proposed new 19
TAC Chapter 66, State Adoption and Distri-
bution of Instructional Materials; adoption
of the Long-Range Plan for Public Educa-
tion, 1996-2000; approval of the articles of
incorporation and the bylaws of the Texas
Permanent School Fund (PSF) Management
Company, Inc.; authorize the executive ad-
ministrator of the Texas PSF to proceed
with the filing of the articles of incorpora-
tion of the Texas PSF Management Com-
pany, Inc.; recommended approval of pur-
chases/fsales in the investment portfolio of
the PSF for September; information on
agency administration.

Contact: Criss Cloudt, 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9701,

Filed: October 4, 1995, 9:37 a.m.
TRD-9512620

¢ ¢ ¢

~ Employees Retirement Sys-

tem of Texas

Monday, Cctober 16, 1995, 2:00 p.m.
18th and Brazos, Auditorium, First Floor
Austin
Group Benefits Advisory Committee
AGENDA:

. Call to order

. Introduction of GBAC members

. Recognition of visitors and guests

. Chair
. Co-chair
¢. Parliamentarian

1
2
3
4. Office nomination and election:
a
b

5. Approval of minutes from previous meet-
ing
6. Announcementsfupdates

7. ERS update and briefing on revisions to
the Uniform Group Insurance Program Stra-
tegic Plan

8. Standing subcommittee reports
9. Other related benefits business
10. Adjoumment

Contact: James W. Sarver, 18th and
Brazos, Austin, Texas 78701, (512)
867-3217.

Filed: October 3, 1995, 4:00 p.m.
TRD-9512581

¢ ¢
Office of the Governor

Friday-Saturday, October 27-28, 1995,
1:00 p.m., and 9:09 a.m.,, respectively.

Building 11199, Fort Bliss, Texas, The
Centennial Club .

El Paso

Texas Governor's Committee on People
with Disabilities

AGENDA:

Regular Quarterly Meeting

1. Full committee meeting, call to order,
introductions, and approval of minutes.

2. Public comment.

3. Organization reports.

4. Member reports.

5. Executive director’s report.
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6. Discussion regarding involvement of
small businesses and minority-owned
businesses in employment of people with
disabilities.

7. Proposal for co-sponsorship of Confer-
ence on Insurance and Disability.

8. Recess. ‘

9. Call to order.

10. Concurrent subcommittee meetings.
11. Subcommittee action items.

12. Adjournment.

Contact: Virginia Roberts, 1100 San Ja-
cinto, Awustin, Texas 78701, (512)
463-5739.

Filed: October 3, 1995, 2:28 p.m.
TRD-9512571

¢ ¢ ¢
State Independent Living
Council

Friday-Saturday, October 20-21, 1995,
8:00 a.m.

The Omni Hotel, 701 East Campbell
Richardson
AGENDA:

Call to order, introduction, election ballots,
meet with RSA, standards and indicators,
finance report, TRC and TCB reports, sub-
committee work.

Contact: Brenda Shaw, 8610 Broadway,
Suite 420, San Antonio, Texas 78217, (210)
805-9013.

Filed: October 3, 1995, 3:38 p.m.
TRD-9512573

¢ ¢ 4

Texas Department of Licens-
ing and Regulation

Wednesday, October 11, 1995, 9:00 a.m.

920 Colorado, E.O. Thompson Building,
First Floor, Room 108

Austin '
Enforcement Division, Boilers
AGENDA:

" According to the complete agenda, the de-
partment will hold an administrative hearing
to consider the possible assessment of ad-
ministrative penalties against respondent,
Karl Frey, owner of Park Apartments, for
failure to remit inspection fees to obtain a
Certificate of Operation for boiler Number
TX-100889, which was inspected on Octo-
ber 23, 1992, and November 17, 1994, a
violation of the Texas Health and Safety
Code, §755.021 and 16 TAC
§65.20(c)(1)(C)-two counts.

Contact: Paula Hamje, 920 Colurado,
Austin, Texas 78701, (512) 463-3192.

Filed: October 3, 1995, 4:03 p.m.
TRD-9512582
Wednesday, October 11, 1995, 9:00 a.m.

920 Colorado, E.O. Thompson Building,
First Floor, Room 108

Austin
Enforcement Division, Boilers
AGENDA:

According to the complete agenda, the De-
partment will hold an admiristrative hearing
to consider the possible assessment of ad-
ministrative penalties against respondest,
Ka.1 Frey, owner of Park Apartments, for
failure to remit inspection fees to obtain a
Certificate of Operation for Boiler Number
TX-100889, which was inspected on Octo-
ber 23, 1992, and November 17, 1994, a
violation of the Texas Health and Safety
Code, §775021 and 16 TAC
§65.20(c)(1)(C)-two counts.

Contact: Paula Hamje, 920 Colorado,
Austin, Texas 78701, (512) 463-3192.

Filed: October 3, 1995, 4:03 p.m.
TRD-9512583

] ¢ ¢
Texas State Board of Medi-
cal Examiners
Thursday, October 12, 1995, 8:30 a.m.
1812 Centre Creek Drive, Suite 300
Austin

Ad Hoc Cbmmittee on Non-Profit Health
Organizations

AGENDA:
1. Call to order
2. Roll call

3. Consideration, discussion, and possible
action on rules related to the certification of
non-profit health organizations

4. Adjourn

Contact: Pat Wood, P.O. Box 149134, -

Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402, Fax (512) 834-4597.

Filed: October 4, 1995, 3:51 p.m.
TRD-9512650

Thursday, October 12, 1995, 1:00 p.m,

1812 Centre Creek Drive, Suite 300

Austin

Disciplinary Process Review Committee

AGENDA:

1. Call to order

2. August 1995 Enforcement Report

3. Septermber 1995 Enforcement Report

4. Fiscal Year 1995 Annual Enforcement
Report

5. Discussion of utilization of District Re-
view Committees

6. Discussion, recommendations, and possi-
ble action on recusal of board members

7. Discussion, recommendations, and possi-
ble action on revision of Disciplinary
Guidelines

8. Discussion of Memorandum of Under-
standing with Texas Department of Mental
Health/Mental Retardstion

9. Discussion of procedures for granting or
denying continuances of Informal Settle-
ment Conference/show compliance proceed-
ings

10. Discussion of procedures for selection
of Informal Settlement Conference/show
compliance panels

11. Executive session to review selected
files and cases recommended for dismissal
by Informal Settlement Conferences

Executive session under the authority of the
Open Meetings Act, §551.071 of the Gov-
errnent Code and the Medical Practice Act,
Article  4495b, Texas Civil Statutes,
§2.07(b) and 2.09(0) to discuss pending or
contemplaied litigation.

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402, Fax (512) 834-4597.

Filed: October 4, 1995, 3:51 p.m.
TRD-9512631

" Thursday, October 12, 1995, 1:00 p.m.

1812 Centre Creek Drive, Suite 300
Austin

Joint Meeting/Reciprocity and Examination
Committees

AGENDA:
Call to order
Roll call

Discussion and possible action on proposed
rulesfinformation on Administrative Medi-
cine

Discussion and possible actian on the Medi-
cal Practice Act, §3.04(g)(3) pertaining to
eligibility for licensure in the country of
graduation (formerly §5.035(a)(4))

Discussion and po&sible action on the use of
rehabilitation orders for licensure applicants

Discussion and possible action on proposed
rules regarding NBOME/,COMLEX exami-
nation

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Bxt. 402, Fax (512) 334-4597.
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Filed: October 4, 1995, 3:51 p.m.
TRD-9512652

Thursday, October 12, 1995, 2:00 p.m.

1812 Centre Creck Drive, Suite 300

Austin

Examination Committee

AGENDA:

Agenda includes review of licensure, re-
view of letters of eligibility, review of letter
regarding John Hopkins fellowship, review
of :he June 1995 USMLE Step 3 and Texas
medical Jurisprudence Examination results,
and review of the new Texas Medical Juris-
prudence Examination

Executive session under the authosity of the
Open Meetings Act, §551.071 of the Gov-
emment Code, and Article 4495b, §2.07(t)
and §2.09(o), Texas Civil Statutes, to re-
' view applicant files for licensure. Executive
session under the authority of Article
4495b, §3.05(d), Texas Civil Statutes; and
Attorney General Opinion H-484, to revisw
the new jurisprudence exariination.

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402, Fax (512) 834-4597.

Filed: October 4, 1995, 3:52 p.m,
TRD-9512653

Thursday, October 12, 1995, 2:00 p.m.

1812 Cuustre Creck Drive, Suite 300

Austin

Reciprocity Committee

AGINDA:

2:00 p.m. Call to order

Roll call '

Review of licensure applicants referred to
the Reciprocity Committee by the Executive
Director for determinations of eligibility for
licensure:

2:00 p.m. Mark Tyree Byrari, M.D., Lloyd
K. Bvesson, M.D., Nagy H. Morsi, M. D,,
Marcus Eric Hinkle, M.D.

3:00 p.m. Marise Kelly, M.D., Richard
Leff, M.D., Virginia Irene Stark-Vances,
M.D., Monte Mark Mitcheli, D.O.

4:00 p.m. Roger J. Belbel, D.O.

Executive sessions under the authority of
the Open Meetings Act, §551.071 of the
Government Code and Article 4495b,
§2.07(b) and §2.09(0), Texas Civil Statutes.

Contact: Pat Wood, P.O. Box 149134,
Austin, Texae 78714-9134, (512) 834-7728,
Ext. 402, Pax (512) 834-4597.

Filed: October 4, 1995, 3:52 p.m.
TRD-9512654

Friday, QOctober 13, 1995, 8:30 a.m.
1812 Centre Creek Drive, Suite 300
Austin

Finance Committee

AGENDA:

Call to order

Roll call

Review financial statements

Adiourn

Contaci: Pat Wood, P.0. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402, Fax (512) 834-4597.

Filed: October 4, 1995, 3:52 p.m.
TRD-9512655

Friday, Qctober 13, 1995, 9:00 a.m,

1812 Centre Creek Drive, Suite 300

Austin

Standing Orders Committee

AGENDA:

Call to order

Discussion, recommendation, and action on
proposed Acupuncture Rules related to li-
censure and acupuncture schools, §183.2
and §183.20

Discussion and action on proposed agreed
order for issuance of the acupuncture li-
cense with restrictions, Gary Richard Stier

Review and consideration for approval of
acupunctuze licensure applications as rec-
ommended by Board of Acupuncture Exam-
incrs

Recommendation from Physician Assistant
Board concerning Physician Assistants cer-
tified in obstetrics

Adiourn

Executive session under the authority of the
Open Meetings Act, §551.071 of the Gov-
ernment Code and Article 4495b, and Arti-
cle 4495b-1, 84(h), Texay Civil Statutes,
and Article 22 of the Texas Administrative
Code, Chapter 185. 3(h).

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402, Fax (512; 834-4597.

Filed: October 4, 1995, 3:52 p.m.
TRD-9512656

Friday, October 13, 1995, 9:30 a.m.

1812 Centre Creek Drive, Suite 300

Austin

Joint Meeting/Medical School and Public
Information Committees

AGENDA:
Call to order
Roll call

Review of medical school visit slide presen-
tation

Discussion, consideration, and possible ac-
tion on the year-end Legislative brochure

Adjourn
Contact: Pat Wood, P.O. Box 149134,

Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402, Fax (512) 834-4597.

Filed: October 4, 1995, 3:52 p.m.
TRD-9512657

Friday, October 13, 1995, 10:00 a.m.

1812 Centre Creek Drive, Suite 300

Auvstin

Executive Committee

AGENDA:

Call to order

Roll call

Review of Texas retired physician referred
to the Bxecutive Committee by the Execu-
tive Director for a determination of eligibil-
ity to return to the active practice of medi-
cina*:

Bdward V. Stalzer, MD,

Adjourn

*Executive session under the authority of
the Open Meetings Act, §551.071 of the
Government Code and the Medical Practice
Act, Article 4495b, Texas Civil Statute
§2.07(b) and §2.09(0) to discuss pending or
contemplated litigations.

Contact: Pat Wood, P.0. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,
Ext. 402, Fax (512) 834-4597.

Filed: October 4, 1995, 3:52 p.m,
TRD-9512658

Friday, October 13, 1995, 4:00 p.m,

1812 Centre Creek Drive, Suite 300

Austin

Ad Hoc Committee on Telemedicine

AGENDA:

Call to order

Roll call

Consideration, discussion, and possible ac-
tion on issues related to telemedicine

Adjourn

Contact: Pat Wood, P.O. Box 149134,
Austin, Texas 78714-9134, (512) 834-7728,

. Bxt. 402, Fax (512) 834-4597.

Filed: October 4, 1995, 3:52 p.m.
TRD-9512659

¢ ¢ ¢
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Texas Natural Resource Con-
servation Commission

Wednesday, October 11, 1995, 9:30 a.m,

12118 North Interstate 35, Building E,
Room 201S ‘

Austin
Revised Agenda
AGENDA:

Addendum submitted to add an additional
rule, executive session, and corrected cap-
tion.

Contact: Doug Kitts, 12100 Park 35 Circle,
Austin, Texas 78753, (512) 239-3317.

Filed: October 3, 1995, 1:44 p.m.
TRD-9512568

¢ 4 ¢

Public Utility Commission of
Texas

Wednesday, October 11, 1995, 9:00 a.m.
7800 Shoal Creek Boulevard

Austin

AGENDA:

There will be an open meeting for discus-
sion, consideration, and possible action on:
Agency restructuring; D. 12065; D. 13727
(SOAH Docket Number 473-95-1184); D.
14500; P. 14068-PUC filing reply com-
ments in the FERC Mega-NOFR, FERC
Docket Number RM95-8-000 and Docket
Number RM94-7-001; PURA §2.056(b); P.
14604-Evaluation of customer complaints
related to Energy Corporation and GSU; P,
14045; certification to Securities Exchange
Commission; comments to the Railroad
Commission regarding Union Pacific Cor-
poration’s proposed acquisition of Southern
Pacific Rail Corporation; D. 13575; D.
Numbers 14031, 14032; P. 13219 and
13220; standards for intervention and par-
ticipation in joint EAS petitions; P. 13220
dealing with competitive EAS issues and
EAS access; P. 14563-Petition for
rulemaking  relating to N-1-1; P
14732-amendment to 23.41; P.14440-new
rule concerning interconnection; D. 12541;
D. 12549, D. 14279; D. 14310; D. 14390;
D. 14346, D. 12817, staff's evaluation of
the earnings reports, procedure for issuing
final orders; agency administrative proce-
dures; approval of the 1996 gperating bud-
get; budget and fiscal matters; adjournment
for closed session to consider litigation and
personnel matters; reconvene for discussion
and decisions on matters considered in
closed session.

Contact: Paula Mueller, 7800 Shoal Creek
Boulevard, Austin, Texas 78757, (512)
458-0241.

Filed: October 3, 1995, 3:46 p.m.
TRD-9512574

¢ ¢ ¢
Texas Senate
Wednesday, October 11, 1995, 9:30 a.m.
1100 Congress Avenue, Senate Chamber
Austin
Interim Committee on Juvenile DWI Laws
AGENDA:
I Call to order
1. Roll call and opening remarks
II. Committee business
A. Adoption of committee rules
B. Discussion of charges and issues

C. Approval of timeline, committee hearing
dates and locations

IV. Invited testimony
V. Other business
VI. Adjourn

Contact: Janna Burleson, P.O. Box 12068,
Austin, Texas 78703, (512) 463-0123.

Filed: October 4, 1995, 2:19 p.m.
TRD-9512635

Thursday, October 19, 1995, 3:00 p.m.

1100 Congress Avenue, Senate Chamber

Austin

Intergovernmental Relations Committee

AGENDA:

I. Organizational mesting

Contact: Amy Kelley, P.O. Box 12068,
Austin, Texas 78701, (512) 463-0385.

Filed: October 4, 1995, 2:18 p.m.
TRD-9512634

¢ ¢ ¢

State Board of Examiners
for Speech-Language Pa-
thology and Audiology

Thursday, October 12, 1995, 11:00 a.m.

Jim Hogg Room, Driskill Hotel, 604 Brazos

Austin

AGENDA:

The board will mest to discuss and possibly
act on: approval of the minutes from the
April 22, 1995 question and answer session
and meeting with universities’ staff. min-
utes of the Rule Changes Committee,
Speech-Language Scope of Practice Com-
mittee, Audiology Scope of Practice Com-
mittee and public hearing on proposed re-

peal of existing §741.32 and new §741.32
held on July 27, 1995; approval of the
minutes of the July 28, 1995 board meeting:
complaints (all active complaints; update on
closed complaints; review memo from Bd
Matsis, Complaints Management and Inves-
tigation Section, regarding duties and re-
sponsibilities); Rules Changes Committee
report (comments on proposed rules as pub-
lished in Volume 20, #67 of the Texas
Register; adoption of final rules; Speech-
Language Pathology Scope of Practice
Committee report; Audiology Scope of
Practice Committee Report (early identifica-
tion of hearing impaired infants); Ethics
Committee report; fees/budget report (travel
expenses to Texas Speech-Language Hear-
ing Association questions and answers ses-
sion to be held in Dallas in 1996; and
review Texas Department of Health ac-
counting detail and fee activity charts); ap-
plications/renewal report (attorney general’s
letter regarding suspension of license for
failure to pay child support; and renewal of
licensee who lives in a foreign country);
Continuing Education report (American Au-
diology Association’s request to become a
continuing education sponsor); exemption
to Act report; scope of practice report

_(speech-language pathology); scope of prac-

tice report (audiology); supervision of sup-
port personnel report (caseload limit; and
communication helper); public relations re-
port; Health Professions Council report; Fit-
ting and Dispensing of Hearing Instruments
report (discuss the Board of Examiners for
Fitting and Dispensing of Hearing Instru-
ments' position regarding Texas Civil Stat-
utes, Article 4566-1.16A, on surety bond-
ing; comment on their proposed rules; and
request an attorney genersl’s opinion on the
surety bonding matter); and legislative re-
view report (telephone conference call
meetings); set next meeting date; and other
matters relating to licensing and regulation
of speech-language pathologists and audiol-
ogists not requiring board action.

Contact: Dorothy Cawthon, 1100 West
49th Street, Austin, Texas 78756, (512)
834-6627. For ADA assistance, call Richard
Butler (512) 458-6410 or T.D.D. (512)
458-7708 at least two days prior to the
meating. '
Filed: October 3, 1995, 3:58 p.m.
TRD-9512580
Thursday, October 12, 1995, 2:00 p.m.
Jim Hogg Room, Driskill Hotel, 604 Brazos
Austin .
Audiology Scope of Practice Committee
AGENDA:

The committee will prepare a draft on how
to implement a program for early identifica-
tion of hearing-impaired infants.
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Contact: Dorothy Cawthon, 1100 West
49th Street, Austin, Texas 78756, (512)
834-6627. For ADA assistance, call Richard
Butler (512) 458-6410 or T.D.D. (512)
458-7708 at least two days pnor to the
meeting.

Filed: October 3, 1995, 3:58 p.m.
TRD-9512579

¢ ¢ ¢

Teacher Retirement System
of Texas

Thursday, October 12, 1995, 1:00 p.m.
1000 Red River, Room 514
Austin

Board of Trustees Policy Committee
AGENDA:

Approval of minvtes of July 20, 1995, and
September 14, 1995, meetings; consider-
ation of proposed changes to the investment
policy statement.

Contact: Mary Godzik, 1000 Red River,
Austin, Texas 78701-2698, (512) 397-6411.
For ADA assistance, contact Mary Godzik
(512) 397-6411 or T.D. D. (512) 397-6444
or (800) 841-4497 at least two days prior to
the meeting.

Filed: October 3, 1995, 4:07 p.m.
TRD-9512587

Friday, October 13, 1995, 7:45 a.m.

1000 Red River, Room 514

Austin

Board of Trustees Nominations Committee

AGENDA:

Approval of minutes of June 16, 1995,
meeting, consideration of nomination of
vice chairman of the board of trustees; and
consideration of nomination of trustee rep-
resentative on the Texas Growth Fund
Board of Trustees.

Contact: Mary Godzik, 1000 Red River,

Austin, Texas 78701-2698, (512) 397-6411.

For ADA assistance, contact Mary Godzik

(512) 397-6411 or T.D. D. (512) 397-6444

or (800) 841-4497 at least two days prior to

the meeting.

Filed: October 3, 1995, 4:.08 p.m.
TRD-9512588

Friday, October 13, 1995, 8:00 a.m.

1000 Red River, Henry M. Bell Jr. Board-
room

Austin
Board of Trustees
AGENDA:

Introduction of new board members; roll
call of board members; consideration of
board members’ absence from September

15, 1995, meeting; report of Nominations
Committee; consideration of proposed
changes to TRS approved stock lists; report
of Policy Committee and consideration of
proposed changes to the investment policy
statement; discussion of the employment of
the executive director and interview of can-
didates for position; consideration of the
employment of the executive director; con-
sideration of signature authorization to ap-
prove and sign vouchers.

Contact: Mary Godzik, 1000 Red River,
Austin, Texas 78701-2698, (512) 397-6411.
For ADA assistance, contact Mary Godzik
(512) 397-6411 or T.D. D. (512) 397-6444
or (800) 841-4497 at least two days prior to
the meeting.

Filed: October 3, 1995, 4:07 p.m.
TRD-9512586

¢ ¢ ¢
Texas Woman’s University

Friday-Saturday, October 13-14, 1995,
2:00 p.m. and 8:00 a.m., respectively.

15201 Dallas Parkway, Grand Kempinski
Hotel, Métroplex Room

Dallas

Board of Regents’ Retreat
AGENDA:

Friday, October 13

2:00 p.m.-Welcome reception

2:30 p.m.-Program presentation and discus-
sions on effective governance

Facilitator: Dr. David Johnson

6:30 p.m.-Questions and answers cn above
program material

Saturday, October 14
8:00 a.m.-Continental breakfast

8:30 a.m.-Program presentation and discus-
sions on effective governance continued

12:30 p.m.-Lunch; open discussions on ma-
terials presented in' morning session

1:30 p.m.-Special topics discussions led by
regents or staff

(a) Centennial-led by Dr. Carol Surles

(b) University investment policy/procedure
(including discussion of financial advi-
sor)-led by Jayne Lipe

(c) Presidential evaluation process-led by
Nan Bailey

(d) Legislative affairs and university repre-
sentation-led by Dr. Carol Surles

(e) Memorial designations-led by Sheila
Whitaker-Kellagher

(f) Closing comments
Estimated adjournment-4:00 p.m.

This ‘is an educational retreat. No formal
action will be taken.

Contact: Dr. Carol D. Surles, P.O. Box
23925, Denton, Texas 76204, (817)
898-3201.

Filed: October 3, 1995, 3:46 p.m.
TRD-9512575

¢ ¢ ¢

Texas Department of Trans-
portation

Saturday, October 21, 1995, 10:30 a.m.
200 Riverside, Room 102

Austin

Aviation Advisory Committee

AGENDA:

Convene service awards. Approval of min-
utes from August 18, 1995 meeting. Report
on General Accounting Office visit. Update
on project awarded to City of Edinburg.
Report on airport programming end contin-
uous cost management. Update of fiscal
year 1996 Airport Improvement Program.
Report of request for qualifications and re-
quest for proposals issued in September.
Review of approved Aviation Division op-
erating budget for 1996. Report on State
Block Grant Program. Public comment. Ad-
journ.

Contact: Suetta Murray, 150 East Riverside
Drive, Austin, Texas 78704, (512)
416-4504.

Filed: October 3, 1995, 4:59 p.m.
TRD-9512590

. 2 é
Texas Worker’s Compensa-
tion Commission
Wednesday, October 11, 1995, 11:00 a.m.

4000 South IH-35, Room 910-911, South-
field Building

Austin

Public Hearing
AGENDA:

1. Call to order

2. Transfer of APA hearings to the State
Office of Administrative Hearings including
Rules 114.15, 164.2, 164.5, 164.10, 164.15,
133.206, 145.1, 180.8, 1202, 1203, 124.1,

_Chapter 148 and Chapter 149

Adjournment

Contact: Todd K. Brown, 4000 South IH-
35, Austin, Texas 78704, (512) 440-5690.

Filed: October 4. 1995, 1:35 p.m.
TRD-9512630
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Wednesday, October 11, 1995, 2:00 p.m.

4000 South IH-35, Room 910-911, South-
field Building

Austin

Public Hearing
AGENDA:

1. Call to order

2. Public comments taken on: Rule
134.1002, Upper Extremity Treatment
Guideline '

3. Adjournment

Contact: Todd K. Brown, 4000 South IH-
35, Austin, Texas 78704, (512) 440-5690.

Filed: October 4, 1995, 1:35 p.m.
TRD-9512631
Thursday, October 12, 1995, 9:00 a.m.

4000 South IH-35, Room 910-911, South-
field Building

Austin

Public Meeting
AGENDA:

1. Call to order

2. Approval of minutes for the public meet-

ing of September 6-7, 1995

3-6. Discussion and possible action on pro-
posal of new or amended rules resulting
from issues identified in House Bill 1089,
74th Legislature, 1995: Rules 109.1,
147.11, 134.100, 160.2

7. Discussion and possible action on pro-
posal of new rule: Rule 108.1

8. Discussion and possible action on Texas
Workers' Compensation Commission Pro-
cedure; C-5.000

9-10. Discussion and possible action on
proposal of new rules: Rules 134, 201,
134.601, 134.602

11-13. Discussion and possible action on
proposal of repeal of rules: Rules 108.1,
134.201, and 134.600

14-19. Discussion and possible action on
rules for possible adoption of new or
amended rules: Rules 102.6, 120.2, 120.3,
124.1, 1142, 110.110, and 166.8

20-21. Discussion and possible action on
adoption of repeal of rules: Rule 102.6 and
166.109

22. Discussion and possible action on selec-
tion of vice-chairman

23. Discussion and possible action on Medi-
cal Advisory Committee bylaws and ap-
pointments to fill vacancies

24. Executive session

25. Action on matters considered in execu-
tive session

26. Discussion and possible action on sub-
committee assignments

27. General reports, discussion and possible
action on issues relating to commission ac-
tivities

28. Confirmation of future public meetings
and hearings

29. Adjournment

Contact: Todd K. Brown, 4000 South IH-
35, Austin, Texas 78704, (512) 440-5690.

Filed: October 4, 1995, 1:35 p.m.
TRD-9512629

¢ ¢ ¢

Texas Workers’ Compensa-
tion Insurance Fund

Thursday, October 12, 1995, 7:00 p.m.
The Radisson Resort, 500 Padre Boulevard
South Padre Island

Board of Directors

AGENDA:

The Board of Directors of the Texas Work-
ers’ Compensation Insurance Fund (Fund)
will have an informal dinner at 7:00 p.m. on
Thursday, October 12, 1995. The dinner is
intended to be a social event, and there is
no formal agenda. No formal action will be
taken, but it is possible that discussions
could occur which could be construed to be
“deliberations” witlin the meaning of the
Open Meetings Act; therefore, the dinner
will be treated as an "open meeting” and the
public will be allowed to observe. However,
dinner will be provided only for the Board
of Directors of the Fund and invited guests.
No dinner or refreshments will be provided
for members of the public who may wish to
attend.

Contact: Jeanette Ward, 100 Congress Av-
enue, Austin, Texas 78701, (512) 484-7142.

Filed: October 4. 1995, 2:17 p.m.
TRD-9512635

¢ ¢ ¢
Texas Workforce Commission
Wednesday, October 11, 1995, 9:00 a.m.

Room 644, TEC Building, 101 East 15th
Street

Austin
AGENDA:

Prior meeting notes; executive session to
discuss qualifications and duties of execu-
tive director; actions, if any, resulting from
executive session; consideration and possi-
ble approval of bid for roof repairs at the
Texas City agency-owned building; staff re-
port; internal procedures of commission ap-

peals; consideration and action on tax liabil-
ity cases and higher level appeals in
unemployment compensation cases listed on
Commission Docket 41; and set date of next
meeting.

Contact: C. Ed Davis, 101 East 15th Street,
Austin, Texas 78778, (512) 463-2291.

Filed: October 3, 1995, 4:06 p.m.
TRD-9512585
Thursday, October 12, 1995, 9:00 a.m.

Room 644, TEC Building, 101 East 15th
Street

Austin
AGENDA:

Prior meeting notes; executive session to
discuss qualifications and duties of execu-
tive director; actions, if any, resulting from
executive session; consideration and possi-
ble approval of bid for roof repairs at the
Texas City agency-owned building; staff re-
ports; internal procedures of commission
appeals; consideration and action on tax
liability cases and higher level appeals in
unemployment compensation cases listed on
Commission Docket 41; and set date of next
meeting.

Contact: C. Ed Davis, 10! East 15th Street,

Austin, Texas 78778, (512) 463-2291.

Filed: October 4, 1995, 4:05 p.m.
TRD-9512665

Friday, October 13, 1995, 9:00 a.m.

Room 644, TEC Building, 101 East 15th
Street

Austin
AGENDA:

Prior meeting notes; executive session to
discuss qualifications and duties of execu-
tive director; actions, if any, resulting from
executive session; consideration and possi-
ble approval of bid for roof repairs at the
Texas City agency-owned building; staff re-
ports; internal procedures of commission
appeals; consideration and action on tax
liability cases and higher level appeals in
unemployment compensation cases listed on
Con..nission Docket 41; and set date of next
meeting.

Contact: C. Ed Davis, 101 East 15th Street,
Austin, Texas 78778, (512) 463-2291.

Filed: October 4, 1995, 4:05 p.m.
TRD-9512666

¢ L 4 L4
Regional Meetings
Meetings Filed October 3,
1995

The Bexar-Medina-Atascosa - Counties
Water Control and Improvement District
#1 Board of Directors met at 221 Highway
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132, Natalia, October 9, 1995, at 8:00 am.
Information may be obtained from John W.
Ward I1I, BMA #1, P.0O. Box 170, Natalia,
Texas 78059, (210) 665-2132. TRD-
9512570.

The Blanco County Appraisal District
1995 Board of Directors will meet at 200
North Avenue G, Johnson City, October 10,
1995, at Noon. Information may be ob-
tained from Hollis Boatright, P.O. Box 338,
Johnson City, Texas 78636, (210)
868-4013. TRD-9512572.

The Central Plains Center for MHMR
and SA Board of Trustees met at 208 South
Columbia, Plainview, October 7, 1995, at
2:00 p.m. Information may be obtained
from Gail P. Davis, 2700 Yonkers, Plain-
view, Texas 79072; (806) 293-2636. TRD-
9512560.

The Concho Valley Council of Govern-
ments Executive Committee will meet at
5014 Knickerbocker Road, San Angelo, Oc-
tober 11, 1995, at 7:00 p. m. Information
may be obtained from Robert R. Weaver,
P.0. Box 60050, San Angelo, Texas 76906,
(915) 944-9666. TRD-9512578.

The Concho Valley Quality Work Force
Planning Labor Market Information and
Management Task Force Subcommittee met
at Howard College at San Angelo, Room 2,
3197 Executive Drive, San Angelo, October
6. 1995, at 3:00 p.m. Information may be
obtained from Catherine Cordova, 3197 Ex-
ecutive Drive, San Angelo, Texas 76904,
(915) 9449856, Fax: (915) 947-9529.
TRD-9512563.

The Concho Valley Quality Work Force
Planning Executive Committee will meet at
Howard College at San Angelo, Room 2,
3197 Executive Drive, San Angelo, October
10, 1995, at 3:00 p.m. Information may be
obtained from Catherine Cordova, 3197 Ex-
ecutive Drive, San Angelo, Texas 76904,
(915) 9449856, Fax: (915) 947-9529.
TRD-9512564.

The Concho Valley Quality Work Force
Planning Full Committee will meet at
Howard College at San Angelo, Room 2,
3197 Executive Drive, San Angelo, October
10, 1995, at 4:00 p.m. Information may be
obtained from Catherine Cordova, 3197 Ex-
ecutive Drive, San Angelo, Texas 76904,
(915) 9449856, Fax: (915) 947-9529.
TRD-9512565.

The North Central Texas Council of Gov-
ernments Workforce Development Board
will meet at Centerpoint Two, 616 Six
Flags Drive, Third Floor Board Room, Ar-
lington, October 13, 1995, at 1:00 p.m.
Information may be obtained from Cassan-

dra J. Vines, P.O. Box 5888, Arlington,
Texas 76005-5888, (817) 695-9176. TRD-
9512589.

The San Patricio County Appraisal Dis-
trict Board of Directors will meet at 1146
Bast Market, Sinton, October 12, 1995, at
10:00 a.m. Information may be obtained
from Kathryn Vermillion, P.O. Box 938,
Sinton, Texas 78387, (512) 364-5402.
TRD-9512584.

The South Franklin Water Supply Cor-
poration Board of Directors will meet at
the office of South Franklin Water Supply
Corporation, 4430 Highway 115, South of
Mount Vernon, October 10, 1995, at 7:00
p.m. Information may be obtained from
Richard Zachary, P.O. Box 591, Mount
Vernon, Texas 75457, (903) 860-3400.
TRD-9512567.

¢ ¢ L

Meetings Filed October 4,
1995

The Austin Transportation Study Policy
Advisory Committee met at the Joe C.
Thompson Conference Center, 26th and
Red River, Room 2.102, Austin, October 9,
1995, at 6:00 p.m. Information may be ob-
tained from Michael R. Aulick, P.O. Box
1088, Austin, Texas 78701, (512)
499-2569. TRD-9512624.

The Deep East Texas Private Industry
Council Inc. will meet in Room 102, Luf-
kin City Hall, 300 East Shepherd Street,
Lufkin, October 10, 1995, at 2:30 p.m. In-
formation may be obtained from Charlene
Meadows, P.O. Box 1423, Lufkin, Texas
75901, (409) 634-4432. TRD-9512621.

The Gregg Appraisal District Board of
Directors will meet at 2010 Gilmer Road,
Longview, October 10, 1995, at 11:00 am.
Information may be obtained from William
T. Carroll, 2010 Gilmer Road, Longview,
Texas 75604, (903) 759-0015. TRD-
0512643.

The Hamilton County Appraisal District
Board will meet at 119 East Henry, Hamil-
ton, October 10, 1995, at 7:00 a.m. Infor-
mation may be obtained from Doyle Rob-
erts, 119 East Henry, Hamilton, Texas
76531, (817) 386-8945. TRD-9512661.

The High Plains Underground Water
Conservation District Number 1 Board
will meet at 2930 Avenue Q, Board Room,
Lubbock, October 10, 1995 at 10: 00 a.m.
Information may be obtained from A.
Wayne Wyatt, 2930 Avenue Q, Lubbock,
Texas 79405, (806) 762-0181. TRD-
9512660.

The Lometa Rural Water Supply Corpo-
ration Board of Directors met at 506 West
Main Street, Lometa, October 9, 1995, at
7:00 p.m. Information may be obtained
from Levi G. Cash or Tina L. Hodge, P.O.
Box 158 Lometa, Texas 76853, (512)
752-3505. TRD-9512664.

The San Antonio-Bexar County Metro-
politan Planning Organization Technical
Advisory Committee will meet at 434 South
Main, Suite 205, San Antonio, October 10,
1995, at 1:30 p.m. Information may be ob-
tained from Charlotte A. Roszelle, 434
South Main, Suite 205, San Antonio, Texas
78204, (210) 227-8651. TRD-9512628.

The San Jacinto River Authority Board of
Directors will meet at 2301 North Millbend
Drive, Woodlands, October 10, 1995, at
8:45 am. Information may be obtained
from P.O. Box 329, Conroe, Texas 77305,
(409) 588-1111. TRD-9512671.

The South Plains Association of Govern-
ments Executive Committee will meet at
1323 58th Street, Lubbock, October 10,
1995, at 9:00 a.m. Information may be ob-
tained from Jerry D. Casstevens, P.O. Box
3730, Freedom Station, Lubbock, Texas
79452-3730, (806) 762-8721. TRD-
9512663.

The South Plains Association of Govern-
ments Board of Directors will meet at 1323
58th Street, Lubbock, October 10, 1995, at
10:00 a.m. Information may be obtained
from Jerry D. Casstevens, P.O. Box 3730,

Freedom  Station, Lubbock, Texas
79452-3730, (806) 762-8721. TRD-
9512662.

L 2 ¢ ¢

Meetings Filed October 5,
1995

The Nueces River Authority Nominating
Committee will meet at the Plaza San Anto-
nio Hotel, 555 South Alamo Street, San
Antonio, October 13, 1995, at 10:30 a.m.
Information may be obtained from Con
Mims P.O. Box 349, Uvalde, Texas
78802-0349, (210) 278-6810. TRD-
9512680.

The Nueces River Authority Board of Di-
rectors will meet at the Plaza San Antonio
Hotel, 555 South Alamo Street, San Anto-
nio, October 13, 1995, at 11:00 a.m. Infor-
mation may be obtained from Con Mims
P.0. Box 349, Uvalde, Texas 78802-0349,
(210) 278-6810. TRD-9512681.

¢ ¢ ¢
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Name: Angela Hazell
Grade: 4 ’
2= School: Malakoff Elementary School, Malakoff ISD




The Texas Register is required by statute to publish certain documents, including applica-
tions to purchase control of state banks, notices of rate ceilings, changes in interest rate and
applications to install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of
general interest to the public is published as space allows.

Texas Education Agency

Request for Proposals for Production and
Broadcast of Live Programming for
the T-STAR Network.

Filing Authority. Request for Proposals (RFP) #701-
96-001 is authorized under the Texas Education Code,
§32.033.

Eligible Proposers. The Texas Education Agency (TEA) is
requesting proposals from independent producers, private
for-profit companies, individuals, institutions of higher
education, regional education service centers, public tele-
vision stations, and nonprofit corporations to produce live
interactive television programming for the T-STAR Net-
work. The programming may be comprised of live panel-
te-audience discussion based on pre-produced instructional
and educational video segments, as well as additional
creative components, for the purposes of increasing educa-
tional staff awareness and developing selected TEA public
education initiatives. All programming will be delivered
by the contractor to the T-STAR Network via satellite
uplink. Historically underutilized businesses (HUBs) are
encouraged to submit proposals.

Description. The selected contractor will produce a series
of programs based on a selected topic contained in the
RFP, subject to conditions and specifications outlined
therein. The topic selected for this RFP is: teacher ap-
praisal systems. The contractor will work closely with the
TEA topic-specific division liaison in determining the
scope and structure of each program to be produced in the
series, as well as determining panel members to be in-
cluded in live interactive discussion with members of the
viewing audience.

Dates of Project. All services and activities related to this
proposal will be conducted during the 1995-1996 school
year. Proposers should plan for a starting date of no earlier
than January 10, 1996, and an ending date of no later than
May 25, 1996.

Project Amount. One contractor may be selected to receive
funding from $75, 000 to $100,000 during the contract
period. The final funding total will vary depending on the
amount of in-kind contributions offered by a proposer.
Project funding in the 1996-1997 school year will be based
on the satisfactory progress of the 1995-1996 objectives
and activities and general budget approved by the State
Board of Education and the commissioner of education.

Selection Criteria. A proposal will be selected based on
the ability of the proposer to carry out all the requirements
contained in the RFP. The TEA will base its selection on,
among other things, the demonstrated competence and

qualifications of the proposer and the reasonableness of
the proposed budget. Special consideration will be given
to proposers that form cooperative ventures with educa-
tional entities to produce the programming. The TEA
reserves the right to select from the highest ranking pro-
posals those that address all the requirements in the RFP.

The TEA is not obligated to execute a resulting contract,
provide funds, or endorse any proposal submitted in re-
sponse to this RFP. This RFP does not commit TEA to
pay any costs incurred before a contract is executed. The
issuance of this RFP does not obligate TEA to award a
contract or pay any costs incurred in preparing a response.

Requesting the Proposal. A complete copy of RFP #701-
96-001 may be obtained by writing the: Document Control
Center, Room 6-108, Texas Education Agency, William
B. Travis Building, 1701 North Congress Avenue, Austin,
Texas 78701, or by calling (512) 463-9304. Please refer to
the RFP number in your request.

Further Information. For clarifying information about the
RFP, contact Jackie Ginsberg or Robert Young, Division
of Technology Services, Texas Education Agency, (512)
463-9400.

Deadline for Receipt of Proposals. Proposals must be
received in the Document Control Center of the Texas
Education Agency by 5:00 p.m., Central Standard Time,
Monday, November 27, 1995.

Issued in Austin, Texas, on October 4, 1995.

TRD-9512608 Criss Cloudt
Assoclate Commissioner for Policy Planning
and Research
Texas Educatlon Agency

Filed: October 4, 1995

4 L J ¢
Texas Department of Heaith

Licensing Actions for Radioactive
Materials

The Texas Department of Health has taken actions regard-
ing licenses for the possession and use of radioactive
materials as listed in the table below. The subheading
labeled "Location" indicates the city in which the radioac-
tive material may be possessed and/or used. The location
listing "Throughout Texas" indicates that the radioactive
material may be used on a temporary basis at job sites
throughout the state.

¢
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AMENDMENTS TO EXISTING LICENSES ISSUED:

Location

Brownwood
Brownwood
Dallas
Dallas
Donna
Fannin
Fort Worth
Harlingen
Houston
Houston
Houston
Houston
Lubbock
Mount Vernol
Nacogdoches
Temple
Temple
Texas City
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout
Throughout

n

Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas
Texas

Name

Brownwood Regional Medical Center
Brownwood Regional Medical Center
Methodist Hospitals of Dallas

St. Paul Medical Center

E. 1. du Pont de Nemours and Company
Central Power and Light Company
Osteopathic Medical Center of Texas
Valley Baptist Medical Center
Memorial Care System

Ben Taub General Hospital

Longview Inspection

" HVJ Associates, Inc.

Saint Mary of the Plains Hospital and Rehabilitation
East Texes Medical Center - Mt. Vernon
AMI Nacogdoches Medical Center

Scott and White Memorial Hospital
Ralph Wilson Plastics Company
Sterling Chemicals Incorporated
Century Inspection, Inc.

Mobil Oil Corporation

Longview Inspection

H & G Inspection Company, Inc.
Panhandle N.D.T. & Inspection, Inc.
Lower Colorado River Authority

METCO

Applied Standards Inspection, Inc.

TN Technologies Inc.

Global X-Ray & Testing Corp.

Petroleum Industry Inspectors
Guardian NDT Services Inc.

M W Inspection

Gilbert Texas Construction Corporation
Rhodes Testing

Quarry Materials Corporation

License#

L02322
L04765
1.00659
L01065
L04566
L02519
L00730
L01909
L00439
L01303
L0774
L03813
L01547
L03013
102853
L00331
L02857
L03952
L00062
L00603
L0774
102181
L02627
102738
103018
103072
L03524
103663
104081
104099
104494
L04569
L04702
104816

City

Brownwood
Brownwood
Dallas
Dallas .
Dorra

Corpus Christi
Fort Worth
Harlingen
Houston
Houston
Houston
Houston
Lubbock
Mount Vernon
Nacogdoches
Temple
Temple

Texas City
Dallas
Beaumont
Houston
Houston
Borger
Austin
Houston
Beaumont
Round Rock
Aransas Pass
Houston
Corpus Christi
Mineral wells
Fort Worth
Longview
San Antonio

Date of
Action

09/22/95
09/26/95
09/28/95
09/26/95
09/25/95
09/26/95
09/25/95
09726795
09/25/95
09720795
09/15/95
09/15/95
09/22/95
09/25/95
09/25/95
09/25/95
09/28/95
09/27/95
09/15/95
09/28/95
09/15/95
09/15/95
09/20/95
09/15/95
09/26/95
09/21/95
09/26/95
09/22/95
09/20/95
09/27/95
09/15/95
09/15/95
09/25/95
09/25/95
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CONTINUED AMENDMENTS TO EXISTING LICENSES ISSUED:

Location

Tyler
Victoria

Waco
Wadsworth
Waxahachie
Wharton
Wichita Falls

Name

East Texas Medical Center

Occidental Chemical Corporation
Texas,State Technical College at Waco
Houston Lighting and Power Company
Baylor Medical Center - Ellis Count
Gulf Coast Medical Center

Bethania Regional Health Care Center

RENEWALS OF EXISTING LICENSES ISSUED:

Location

Alvin
La Porte

Name

GAMX
The Geon COnpany

TERMINATIONS OF LICENSES ISSUED:

Location

Fort Worth
Fort Worth

Name

—wew

|

The Lorimer Clinic
City of Fort Worth

In issuing new licenses and amending and renewing exist-
ing licenses, the Texas Department of Health, Bureau of
Radiation Control, has determined that the applicants are
qualified by reason of training and experience to use the
material in question for the purposes requested in accord-
ance with Texas Regulations for Control of Radiation in
such a manner as to minimize danger to public health and
safety or property and the environment; the applicants’
proposed equipment, facilities, and procedures are ade-

_quate to minimize danger to public health and safety or

property and the environment; the issuance of the L-
cense(s) will not be inimical to the health and safety of the
public or the environment; and the applicants satisfy any
applicable special requirements in the Texas Regulations
for Control of Radiation.

This notice affords the opportunity for a hearing on written
request of a licensee, applicant, or person affected within
30 days of the date of publication of this notice. A person
affected is defined as a person who is resident of a county,
or a county adjacent to the county, in which the radioac-
tive materials are or will be located, including any person
who is doing business or who has a legal interest in land in
the county or adjacent county, and any local government
in the county; and who can demonstrate that he has
suffered or will suffer actual injury or economic damage
due to emissions of radiation. A licensee, applicant, or
person affected may request a hearing by writing Richard
A. Ratliff, P.E., Chief, Bureau of Radiation Control (Di-
rector, Radiation Control Program), 1100 West 49th
Street, Austin, Texas, 78756-3189.

Amend- Date of

License# City ment # Action
L00977 Tyler 62 09/18/95
L04101 Victoria 6 09/21/95
L01926 Waco 28 09/28/95
L04222 Wadsworth 9 09/21/95
L04536 Haxahachie 6 09/26/95
L01388 Wharton 29  09/22/95
L01844 Wichita Falls 42 09/26/95
Amend- Date of

License# City ment # Action
L04375 Friendswood 6 09/722/95
L02469 La Porte 13 09/28/95
Amend- Date of

License# City ment # Action
101891 Fort Worth 6 09/26/95
L02888 Fort Worth 10  09/25/95

Any request for a hearing must contain the name and
address of the person who considers himself affected by
agency action, identify the subject license, specify the
reasons why the person considers himself affected, and
state the relief sought. If the person is represented by an
agent, the name and address of the agent must be stated.

Copies of these documents and supporting materials are
available for inspection and copying at the office of the
Bureau of Radiation Control, Texas Department of Health,
Exchange Building, 8407 Wall Street, Austin, Texas, from
8:00 a.m. to 5:00 p.m., Monday-Friday (except holidays).
Issued in Austin, Texas, on October 2, 1995.

TRD-9512569 Susan K. Stesg

General Counsel
Texas Department of Health

Filed: October 3, 1995

¢ ¢ L 2
Texas Department of Insurance

Notice of Application by Dental
Benefits, Inc. doing business as
BlueCare Dental HMO, Richardson,
Texas for Issuance of a Certificate of
Authority to Establish and Operate a
Dental HMO in the State of Texas

Notice is given to the public of the application of DEN-
TAL BENEFITS, INC., doing business as BLUECARE
DENTAL HMO, Richardson, Texas for the issuance of a

L
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certificate of authority to establish and operate a single
service health maintenance organization (HMO) offering a
dental care plan in the State of Texas in compliance with
the Texas HMO Act and rules and regulations for HMOs,
The application is subject to public inspection at the
offices of the Texas Department of Insurance, HMO Unit,
333 Guadalupe, Hobby Tower I. Sixth Floor, Austin,
Texas.

Upon consideration of the application, if the Commis-
sioner is satisfied that all requirements of law have been
met, the Commissioner or his designee may take action to
issue a certificate of authority to DENTAL BENEFITS,
INC.. doing business as BLUECARE DENTAL HMO
without a public hearing.

Issued in Austin, Texas, on October 4, 1995.

TRD-9512604 Alicia M. Fechte!
QGeneral Counsel and Chiet Clerk
Texas Department of Insurance

Filed: October 4, 1995

L4 ¢ ¢ "

Texas Department of Mental Health
and Mental Retardation

Request for Proposal/Consulting Contract

The Texas Department of Mental Health and Mental Re-
tardation (TDMHMR) requests, pursuant to the provisions
of the Texas Government Code, Chapter 2254, the submis-
sion of proposals leading to the award of a contract for an
organization that specializes in quality improvement of
services and supports for persons with mental retardation.
The organization must possess qualifications and refer-
ences indicating a full understanding of the operations of
comprehensive mental retardation community service sys-
tems and methods effective in enhancing outcomes.

TDMHMR’s objectives for this project are to improve the
quality of services and supports as quality is defined by
persons with mental retardation and their families; assure
that resources are used to achieve outcomes of value to
persons receiving services and supports; and improve the
efficiency and effectiveness of state and local authority
oversight of an increasingly decentralized system.

The awarded organizaticn will be responsible for:

- developing a handbook to assist in implementation of the
TDMHMR's Quality Assurance and Improvement System
for Mental Retardation Services and Supports.

- on-site training of department staff and the staff of 47
local mental retardation authorities and their contract pro-
viders, and any department designated providers in the
measurement of outcomes for people with mental retarda-
tion and outcomes for organizations which provide ser-
vices and supports for persons with mental retardation;

- achieving reliability among staff in the measurement of
outcomes for people and outcomes for organizations; and

- providing training and technical assistance in methods
for using outcome measures in conducting self-
assessments and plans of improvement consistent with
continuous quality improvement principles and technol-
ogy.

TDMHMR reserves the right to accept or reject any or all
proposals submitted.

The organization awarded a contract, if any, will be the
organization whose proposal conforming to this request is
deemed to be the most advantageous by TDOMHMR. Other
factors in awarding a contract will include, but not limited
to. demonstrated competence, qualifications, experience,
and reasonableness in the cost. Proposals must remain
valid for acceptance and may not be withdrawn for a
period of 180 days atter the proposal closing date.

An original and two copies of the full proposal must be
submitted to TDMHMR no later than noon, Monday.
November 13, 1995. Proposals received thereafter will not
he considered and will be returned unopened. Proposals
must be sent to Gretchen Claiborne, Managed Care Ad-
ministration, TDMHMR, 909 West 45th Street, Room
367, Austin, Texas 78751.

For further information or to obtain a complete proposal
package, please contact Ms. Claiborne at the address pre-
viously mentioned or call (512) 206-4614.

Issued in Austin, Texas, on Oclober 4, 1995.

TRD-9512595 Ann K. Utley
Cheir, Texas MHMR Board
Texas Deparniment ot Mental Heakth and
Menial Retardation

Filed: October 4, 1995

¢ ¢ ¢ "

Texas Natural Resource Conservation
Commission

Notices of Public Hearing

Notice is hereby given that pursuant to the requirements of
the Texas Health and Safety Code, §382.017; Texas Gov-
emnment Code, Subchapter B, Chapter 2001; and 40 Code
of Federal Regulations, §51.102 of the United States Envi-
ronmental Protection Agency regulations concerning State
Implementation Plans (SIP), the Texas Natural Resource
Conservation Commission (TNRCC or commussion) will
conduct a public hearing to receive testimony concerning
revisions to Chapter 116 and the SIP.

The proposal includes the following revisions: amend-
ments to §116.10, concerning General Definitions and
§116.116, concerning Amendments and Alterations; the
repeal of §116.117, concerning Distance Limitations, and
new §116.112, concerning Distance Limitations, §116.117,
concerning Notification for Changes at Qualified Facili-
ties, §116.118, concerning Qualified Facilities, and
§116.119, concerning Demonstrating Compliance with Al-
lowable Emission Rate. The TNRCC permit amendment
and alteration criteria and procedures are being modified
pursuant to Senate Bill 1126 (74th Legislature).

A public hearing on the proposal will be held November 6,
1995, at 2:00 p.m. in Room 131E of TNRCC Building C.
located at 12100 North IH-35, Park 35 Technology Center,
Austin. The hearing is structured for the receipt of oral or
written comments by interested persons. Individuals may
present oral statements when called upon in order of
registration, Open discussion within the audience will not
occur during the hearing; however, a TNRCC staff mem-
ber will be available to discuss the proposal 30 minutes
prior to the hearing and will answer questions before and
after the hearing.

Written comments not presented at the hearing may be
submitted to the TNRCC central office in Austin. The
deadline for submission of written comments wiil be 30
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days after the date of publication of the proposal in the
Texas Register. Material received by the TNRCC Office of
Policy and Regulatory Development by 4:00 p.m. on that
date will be considered by the commission prior to any
final action on the proposal. Please mail comments to Lisa
Martin, Office of Policy and Regulatery Development,
MC 202, P.O. Box 13087, Austin, Texas 78711-3087, and
reference Rules Tracking Log #95144-116-Al. Please fax
comments to (512) 239-5687. Copies of the revision are
available at the central office of the TNRCC, Air Policy
and Regulations Division, located at 12118 North IH-35,
Park 35 Technology Center, Building E, Austin, and at all
TNRCC regional offices. For further information, please
contact Thomas Ortiz at (512) 239-1054.

Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearing should contact the agency at (512) 239-4900.
Requests should be made as far in advance as possible.

Issued in Austin, Texas, on Septemte: 5, 1995.

TRD-9512606 Kevin McCalla
Director, Legal Servizes Division
Texas Natural Resource Conservation
Commission

Filed: October 4, 1995
¢ ¢ ¢

Notice is hereby given that pursuant to the requirements of
the Texas Health and Safety Code, §382.017; Texas Gov-
ernment Code, Subchapter B, Chapter 2001; and 40 Code
of Federal Regulations, §51.102 of the United States Envi-
ronmental Protection Agency regulations concerning State
Implementation Plans (SIP), the Texas Natural Resource
Conservation Commission (TNRCC or commission) will
conduct a public hearing to receive testimony concerning
revisions to Chapter 116 and the SIP.

The TNRCC proposes amendments to 30 TAC Chapter
116, Subchapter F, §116. 610, concerning Applicability;
and §116.617, concerning Standard Permit List. In addi-
tion, the TNRCC proposes new §116.620, concerning
Installation and/or Modification of Qil and Gas Facilities,
and §116.621, concerning Municipal Solid Waste Landfill.
The amendments and new sections would reorganize the
numbering of the standard permits, New §116.621 would
establish a standard air permit for a Municipal Solid Waste
Landfill with new, amended, or modified municipal solid
waste permits. The sections are proposed to allow in-
creased efficiency in proposing new standard permit provi-
sions. Comment is specifically solicited on §116.621,
concerning Municipal Solid Waste Landfill.

A public hearing on the proposal will be held November 6,
1995, at 10:00 a. m. in Room 254S of TNRCC Building E,
located at 12118 North TH-35, Park 35 Technology Center,
Austin. The hearing is structured for the receipt of oral or
written comments by interested persons. Individuals may
present oral statements when called upon in order of
registration. Open discussion within the audience will not
occur during the hearing; however, a TNRCC staff mem-
ber will be available to discuss the proposal 30 minutes
prior to the hearing and will answer questions before and
after the hearing.

Wiritten comments not presented at the hearing may be
submitted to the TNRCC central office in Austin. The
deadline for submission of written comments will be 30
days after the date of publication of the proposed rules in
the Texas. Register. Material received by the TNRCC

Office of Policy and Regulatory Development by 4:00
p.m. on that date will be considered by the commission
prior to any final action on the proposal. Please mail
comments to Lisa Martin, Office of Policy and Regulatory
Development, MC 202, P.O. Box 13087, Austin, Texas
78711-3087. and reference Rules Tracking Log #95103-
116-Al. Please fax comments to (512) 239-5687. Copies
of the revision are available at the central office of the
TNRCC, Air Policy and Regulations Division, located at
12118 North IH-35, Park 35 Technology Center, Building
E. Austin, and at all TNRCC regional offices. For further
information, please contact Monica Pesek at (512)
239-1971.

Persons with disabilities who have special communication
or other accommodation needs who are planning to attend
the hearing should contact the agency at (512) 239-4900.
Requests should be made as far in advance as possible.

Issued in Austin, Texas, on October 2, 1995.

TRD-8512605 Kevin McCalla
Director, Legel Services Division
Texas Natural Resource Conservation
Commission
Fited: October 4, 1995
¢ ¢ ' 2

Texas Department of Protective and
Regulatory Services

Correction of Error

The Texas Department of Protective and Regulatory Ser-
vices published an invitation for Consultant Proposal Re-

. quest in the October 3, 1995, issue of the Texas Register

(20 TexReg 8091). The contact person, Deborah Williams,
phone number was published incorrectly. The phone num-
ber for Deborah Williams is (512) 438-3367, Mail Code
B-559.

Issued in Austin, Texas, on October 3, 1995.

TRD-8512577 Nancy Murphy
Section Manager, Media and Policy
Sarvices
Texas Department of Protective and
Regulatory Services

Filed: October 3, 1985

¢ ¢ ¢
Request for Information

The Texas Department of Protective and Regulatory Ser-
vices (PRS) is seeking information regarding the availabii-
ity of qualified service providers to conduct an economic
impact and cost/benefit study of recent changes to the
minimum standards for licensed day-care centers in Texas.

The minimum standards are rules that facilities must fol-
low to nbtain and maintain their license to provide child
care. These rules focus on conditions that impact the
health, safety, and well-being of children. The study will
examine changes in the child/staff ratios, group sizes, and
square footage requirements of the minimum standards
that werc adopted in 1994,

The goals of the economic impact aspect of the study are
to determine the differential and actual economic impact
of the changes for facilities, the average cost increase for
centers which are impacted and how that cost is recouped,
the profile of centers that are impacted, the impact on

¢
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centers with small profit margins or those with marginal
economic viability, the cost to parents as a percentage of
family income in those areas affected, and the impact on
children and families if centers close, including estimates
on the number of children who may be excludsd from care
because of the cost of these changes to parents who cannot
afford it

The goal of the cost/benefit aspect of the study is to weigh
the economic impact of the changes against the cumulative
value of the minimum standards in reducing risk and
preventing negative developmental outcomes, such as lack
of school readiness, dropout rates, juvenile crime, loss of
parent productivity, and loss of the children’s future pro-
ductivity.

1t is expected that a request for proposal will be issued by
November 30, 1995, and the contract will be issued by
February 15, 1996. The study must be completed and the
results submitted in writing by September 1, 1996. Up to
$100.000 is allotted to fund the study with the payment
schedule to be negotiated.

Interested parties are requested to provide PRS with the
following information: an outline of the study design,
including expected sampling, data sources, data collection,
and data analysis methods. Information about the expected
principal investigators/project managers of the study. In-
formation on the qualifications of the parties to manage
the project and any linkages to child-care and child-care
organizations, Information on the cost of the study and
preferred payment schedule,

This information should be sent to Robert Morris, Contract
System Administrator, Mail Code E-669, Texas Depart-
ment of Protective and Regulatory Services, P.0. Box
149030, Austin, Texas 78714, by October 27, 1995.

Issued in Austin, Texas, on October 3, 1995.

TRD-8512625 Nancy Murphy
Section Manager, Medla and Policy
Services
Texas Department of Protective and
Regulatory Services

Filed: October 4, 1995
¢ 'y
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