do. }

- \ ey Ni o
IN THIS ISSUE
) N .

Volume 20, Number 78 October 17, 1995 Page 8345-8439
Office of the A“Ol’ney General 37 TAC 886.51-6.54 ... 8374

37 TAC §86.61-6.63............ccovvcrvrernrrecrcnrrrccnneenns 8375
Open Records Decisions 37 TAC §86.71-6.96............ccooevnvirrrcrrrirrrnes 8376
ORD-1 (ID#-35523) .vvueveeeeererersvenssresesssesssesmmessmssnne 8355 37 TAC §§6.111-6.119 ...t 8378

ORD-2 (ID#-32030)......cccveremrrerrrereremssirsaonsssmnssensens 8355
Texas Ethics Commission

Advisory Opinion Requests

Commercial Driver’s License
KAV CO3 (- JO OO 8379
Texas Youth Commission

AOR320....c oo 8357
AOR-321 v sssissssssss s sssssmsssssessssssssasessess 8357 Admission and Placement
Emergency Sections 37 TAC §85.47 ..occooroesossesssssssissssssssssssons 8379

Texas Department of Public Safety Proposed Sections

State Office of Administrative
Traffic Law Enforcement

Hearings
37 TAC §3.59, §3.02........ccvevreererersrcnesesenereenisinens 8359
37 TAC §3.62.....crreerrerrrese s ssssssssssasssssssnnnne 8365 Arbitration Procedures for Certain Enforcement
Actions of the Department of Human Resources
License to Carry Concealed Handgun 1 TAC §§163.1, 163.3, 163.5, 163.7, 163.9, 163.11,
163.13, 163.15, 163.17, 163.19, 163.21, 163.23, 163.25,
37 TAC §86.1-6.5........coocvrereierrirrernrenenssessssssresmnennnes 8366 16327, 16329, 163.31. 163.33. 163.35. 163.37. 163.39.
37 TAC 886.11-6.21 ... cevee e 8367 16341, 16343, 16345, 16347, 163.49, 16351, 163.53,
163.55, 163.57, 163.59, 163.61, 163.63, 163.65,
37 TAC 8631, 86.32..ccvvcvvvsnr L Y AT 8381
37 TAC §86.41-6.47 ... csnins 8373

Part I - Volume 20, Number 78

Contents Continued Inside

B

The Texas Reglster is printed on recycled paper




Texas Register

a section of the
Office of the
Secretary of State
P.O. Box 13824
Austin. TX 78711-3824
(512) 463-5561
FAX (512) 463-5569

Secretary of State
Antonio O. Garza. Jr.

Director
Dan Procter

Assistant Director
Dec Wright

Circulation/Marketing
Tamara Joiner
Jill S. Ledbetter

Texas Administrative
ode Section
Dana Blanton
Madeline Chrisner

Documents Section
Roberts Knight
Jamie McComack
Patty Webster

Open Meetings Clerk
Jamie McComack

Production Section
Carla Carter
Roy Felps
Ann Franklin
Mimi Sanchez

Receptionist
Daneane Jarzombeh

Texas Register. ISSN
0362-4781, is published
semi-weekly 100 times a
year except July 7.
November 10. Novem-
ber 28, and December 29,
1995. Issues will be
published by the Office
of the Secrctary of State,
1019  Brazos, Austin.
Texas  78701.  Sub-
scription costs: onc year -
printed, $95 and
clectronic.  $90:  six-
month printed. $75 and
electronic, §70. Sinple
copies of most issues are
available at $7 per copy..

Material in the Texas
Register is the property
of the State of 'Texas.
However, it may be
copied, reproduced. or
republished by  any
person  without  per
mission of the Texas
Register Director, pro-
vided no such repub-
lication shall bear the
legend Texas Register or
“Official” without the
written permission of the
diroector.

The Texas Register is
published under the
Govemment Code, Title
10, Chapter 2002. Second
class postage is paid at
Austin, Texas.

POSTMASTER: Please
seid form 3579 changes
to the Texas Register.
PO. Box 13824, Austin,
TX 78711-3824.

How to Use the Texas Register
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Documents contained within them include:

Governor - Appointments, executive orders, and
proclamations.

Attorney General - summaries of requests for
opinions, opinions, and open records decisions.

Secretary of State - opinions based on the election
laws.

Texas Ethics Commission - summaries of requests
for opinions and opinions.

Emergency Rules- sections adopted by state
agencies on an emergency. bagjs.
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agencies from consideration for adoption, or
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months after the proposal publication date.

Adopted Rules - sections adopted following a 30-
day public comment period.

Tables and Graphics - graphic material from the
proposed, emergency and adopted sections.

Open Meetings - notices of open meetings.

In Addition - miscellaneous information required to
be published by statute or provided as a public service.

Specific explanation on the contents of each section
can be found on the beginning page of the section. The
division also publishes cumulative quarterly and annual
indexes to aid in researching material published.

How to Cite: Material published in the Texas Register
is referenced by citing the volume in which the
document appears, the words “TexReg"” and the
beginning page number on which that document was
published. For example;, a document published on page
2402 of Volume 20 (1995) is cited as follows: 20
TexReg 2402,

In order that read?rs may cife material more easily,
page numbers are now wrilten as citations. Example: on
page 2 in the lower-left hand corner of the page, would
be written “20 TexReg 2 issue date,” while on the
opposite page, page 3, in the lower right-hand corner,
would be written “issue date 20 TexReg 3.”

How to Research: The public is invited to research
rules and information of interest between 8 a.m. and 5
p.m. weekdays at the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos, Austin.
Material can be found using Texas Register indexes,
the Texas Administrative Code, section numbers, or
TRD number.

Texas Administrative Code

The Texas Administrative Coda (TAC) is the official
compilation of all final state agency rules published in
the Texas Register. Following its effective date, a rule
is entered into the Texas Administrative Code.
Emergency rules, which may be adopted by an agency
on an interim basis, are not codified within the TAC.
West Publishing Company, the official publisher of the
TAC, publishes on an annual basis.

The TAC volumes are arranged into Titles (using

Arabic numerals) and Parts (using Roman numerals). The
Titles are broad subject categories into which the agencies ”
are grouped as a matter of convenience. Each Part
represents an individual state agency. The Official TAC
also is available on WESTLAW, West'’s computerized
legal research service, in the TX-ADC database.

To purchase printed volumes of the TAC or to inquire
about WESTLAW access to the TAC call West: 1-800-
328-9352,

The Titles of the TAC, and their respective Title
numbers are:

1. Administration

4. Agriculture

7. Banking and Secitrities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education
22. Examining Boards

25. Health Services
28. Insurance
30. Environmental Quality
31. Natural Resources and Conservation
34. Public Finance
37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, cach section is
designated by a TAC number. For example in the citation
1 TAC §27.15:

1 indicates the title under which the agency appears
in the Texas Administrative Code; TAC stands for the
Texas Administrative Code; §27.15 is the section number
of the rule (27 indicates that the section is under Chapter
27 of Title 1; 15 represents the individual section within
the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC
Titles Affected. The table is published cumulatively in the
blue-cover quarterly indexes to the Texas Register
(January 21, April 15, July 12, and October 11, 1994). In
its second issue each month the Texas Register contains a
cumulative Table of TAC Titles Affecied for the preceding
month. If a rule has changed during the time period
covered by the table, the rule’s TAC number will be
printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Partl. Texas Department of Human Services
40 TAC §3.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for each
volume of the Texas Register (calendar ycar).

Update by FAX: An up-to-date Table of TAC Titles
Affected is available by FAX upon request. Please specify
the state agency and the TAC number(s) you wish to
update. This service is frec to Texas Register subscribers.
Please have your subscription number ready when you
make your request. For non-subscribers there will be a fee
of $2.00 per page (VISA, MasterCard). (512) 463-5561.

The Office of the Secretary of State does not discriminate on the basis of race . color, national origin. sex, religion, age or disability in employment or the provision of services.
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ATTORNEY
ENERAI

Under provisions set out in the Texas Constitution, the Texas Government Code, Title 4. §402.042 and
numerous statutes, the attorney general is authorized to write advisory opinions for state and local
officials. These advisory opinions are requested by agencies or officials when they are confronted with
unique or unusually difficult legal questions. The attorney general also determines, under authority of the
Texas Open Records Act. whether information requested for release from governmental agencies may be
held from public disclosure. Requests for opinions, opinions, and open record decisions are summarized
for publication in the Texas Register. The Attorney General responds to many requests for opinions and
open records decisions with letter opinions. A letter opinion has the same force and effect as a formal
Attorney General Opinion, and represents the opinion of the Attormey General unless and until it is
modified or overruled by a subsequent letter opinion, a formal Attorney General Opinion, or a decision of a
court of record. To request copies of opinions, phone (512) 462-0011. To inquire about pending requests for
opinions, phone (512) 463-2110. '

Open Records Decisions

ORD-1 (ID# 35523). Request from G.
Todd Stewart, Olson & Olson, 333 Clay
Street, Suite 3485, Houston, Texas 77002,
concerning whether numbers called by indi-
viduals with specific law enforcement re-
sponsibilities on cellular telephones pro-
vided to the individual by a governmental
body are subject to disclosure under the
Open Records Act.

ORD-2 (ID# 32030). Request from Laura
Reardon, Texas Natural Resource Conser-
ation Commission, P.O. Box 13087,
Austin, Texas 78711-3087 concerning
whether Health and Safety Code §382.041
supplants common law trade secret protec-
tion for certain information filed with the
commission and related questions.

TRD-9512777
¢ ¢ ¢

) ATTORNEY GENERAL October 17, 1995 20 TexReg 8355
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The Texas Ethics Commission is authorized by Government Code, §571.091, to issue advisory opinions in
regard to the following statutes: the Government Code, Chapter 302; the Government Code, Chapter 305;
the Government Code, Chapter 572; the Election Code, Title 15; the Penal Code, Chapter 36; and the Penal
Code, Chapter 39.

Requests for copies of the full text of opinions or questions on particular submissions should be addressed
to the Office of the Texas Ethics Commission., P.O. Box 12070, Austin, Texas 78711-2070, (512)
463-5800.

Advisory Opinion Requests

AOR-320. The Texas Eihics Commission
has been asked to consider whether surplus
funds from a race for Speaker of the House
of Representatives may be used to make
contributions to 501(c)(3) organizations,
high school or collegiate scholarship funds,
or organizations such as the Boy Scouts or
Junior Achievement.

AOR-321. The Texas Ethics Commission
has been asked to consider whether mem-
bers of a legislative committee may accept
meals, lodging, and transportation (in vans)
from public universities and community
colleges in connection with a committee
visit to the universities and colleges.

‘Issued in Austin, Texas, on October 9, 1995.

TRD-9512903 Lucia Dodson
Executive Assistant
Texas Ethics Commission

Filed: October 9, 1995
L ¢ ¢

. TEXAS ETHICS  October 17, 1995 20 TexReg 8357
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EMERGENCY

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it
determines that such action is necessary for the public health, safety, or welfare of this state. The section
may become effective immediately upon filing with the Texas Register, or on a stated date less than 20
days after filing and remaining in effect no more than 120 days. The emergency action is renewable once for

no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is indicated by
the use of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part 1. Texas Department
of Public Safety

Chapter 3. Traffic Law
Enforcement

Traffic Supervision
¢ 37 TAC §3.59, §3.62

The Texas Department of Public Safety
adopts on an emergency basis an amend-
ment to §3.59 and new §3.62, concerning
traffic supervision. The adoptions are neces-
sary to implement the provisions of Senate
Bill 3, 74th Legislature, 1995, effective Sep-
tember 1, 1995, (Chapter 705, Acts of 74th
Legislature, Regular Session, 1995) which
created Texas Civil Statutes, Article 6675d,
which requires the director of the Texas De-
partment of Public Safety to adopt, by refer-
ence, rules regulating the safe transportation
of hazardous materials and to regulate the
operations of commercial motor vehicles in
the state. The authority section for the adop-
tion of the hazardous material regulations
was previously in Texas Civil Statutes, Aricle
6701d, §139. Section 31(a)(13) of Senate Bill
3 repealed Article 6701d, §139 effective Sep-
tember 1, 1995. Thus Article 6675d, §3 be-
comes new authorizing statute for the
adoption of the Federal Hazardous Material
Regulations. The department finds that adop-
tion of these rules on fewer than 30 days
notice is required by state law.

The amendment to §3.59 implements the pro-
visions of Senate Bill 3, 74th Legislature,
1995, which changed the statute authorizing
the director to adopt all or part of the Federal
Hazardous Material Regulations (Title 49,
Code of Federal Regulations), and assess
administrative penalties.

In new §3.62, the director adopts, by refer-
ence Parts 382, 385, 386, 390-393, and
395-397 of Title 49, Code of Federal Regula-
tions (Federal Motor Carrier Safety Regula-
tions). The director further establishes the
provisions for the Safety Audit Program, the
assessment of administrative penalties, the
issuance of safely ratings to motor carriers,
and expands the requirements for municipal

peace officers that could be trained and certi-
fied to enforce the Federal Safety Regula-
tions. Section 3.62 also incorporales the
provisions ot Chapter 767, Acts of the 74th
Legislature, Regular Session, 1995, relating
to the waiver of the visual standards for a
commercial driver's license to operate a com-
mercial motor vehicle only in this state.

The amendmen! and new seclion are
adopted on an emergency basis under Texas
Civil Statutes, Aricle 66875d and Aricle
6687h-2, which provide the director of the
Texas Department of Public Safety with the
authority to establish rules for the conduct of
the work of the Texas Department of Public
Safety, and which authorizes the director to
adopt rules regulating the safe operation of
commercial motor vehicles.

$3.59. Regulations Governing Transporta-
tion of Hazardous Materials.

(a) Federal regulations adopted. On
September 28, 1973, the director of the
Texas Department of Public Safety adopted
the Federal Hazardous Materials Regula-
tions, Parts 171-173, 177, and 178, by refer-
ence including all amendments and
interpretations thereto when operated in-
trastate. The department further adopts Part
180 by reference including all amendments
and interpretations thereto.

(b) Explanations and exceptions.

(1) Certain terms when used in
the federal regulations as adopted in subsec-
tion (a) of this section will be defined as
follows:

(A) the definition of motor
carrier will be the same as that given in
Texas Civil Statutes, Article 6675¢, §1(2),
Revised Statutes {6701d, §2(0)];

(B) ({the definition of] haz-
ardous material shipper means a consignor,
consignee, or beneficial owner of a ship-
ment of hazardous materials [will be the
same ag that given in Texas Civil Statutes,
Article 6701d, §2(p)]:

(O)«(G) (No change.)

2) (No change.)

(3) All references in Title 49,
Code of Federal Regulations, Chapter 1,
Parts 171-173, 177, 178, and 180 made to
other modes of transportation, other than by
motor vehicles operated on streets and high-
ways of this state, will be excluded and not
adopted by this department.

(4) (No change.)

(5) The reporting of hazardous
material incidents as required by federal
regulations has not been adopted, and.
therefore, is not required by the Texas De-
partment of Public Safety; however, report-
ing requirements required by Texas
Transportation Code [Civil Statutes] will
be applicable.

(6) Regulations adopted by this
department, other than placarding, shipping
papers, fire extinguisher, and the federal
motor carrier safety regulations require-
ments do not apply to cargo tanks having a
capacity of 3, 000 gallons or less and used
to transport flammable liquids, provided the
tank was manufactured or assembled prior
to January 1, 1982. All cargo tanks having a
3,000 gallon capacity or less and used to
transport flammable liquids manufactured
or assembled on or after January 1, 1982,
will be required to meet all specifications
and regulations for such tanks as required in
Title 49, Code of Federal Regulations,
Cé\gpter 1, Parts 171-173, 177, 178, and
180.

(7) Regulations and exceptions
adopted herein are applicable to intrastate
drivers and vehicles. All regulations con-
tained in Title 49, Code of Federal Regula-
tions, Parts 382, 385, 386, 390-393, and
395-397 and all amendments thereto
pertaining to interstate drivers and vehicles
are adopted.

(8) (No change.)

(9) Penalties assessed for viola-
tions of the regulations adopted herein will
be based upon the provisions of Texas Civil
Statutes, Article 6675d, Revised Statutes
and §3.62 of this title (relating to Regula-
tions Governing Transportation Safety)
[6701d, §139(h) and (j), and not those
stated in 49 Code of Federal Regulations].

¢ EMERGENCY RULES October 17, 1995 20 TexReg 8359



§3.62. Regulations Governing Transporta-
tion Safety.

(a) General. The director of the
Texas Department of Public Safety incorpo-
rates, by reference, the Federal Motor Car-
rier Safety Regulations, Title 49, Code of
Federal Regulations, Parts 382, 385, 386,
390-393, and 395-397 including amend-
ments and interpretations thereto. The rules
adopted herein are to ensure that:

(1) a commercial motor vehicle
is safely maintained, equipped, loaded, and
operated;

(2) the responsibilities imposed
on a motor vehicle’s operator do nat impair
the operator’s ability to operate the vehicle
safely; and

(3) the physical condition of a
commercial motor vehicle's operator en-
ables the operator to operate the vehicle
safely.

(b) Terms. Certain terms, when
used in the federal regulations as adopted in
subsection (a) of this section, will be de-
fined as follows:

(1) the definition of motor car-
rier will be the same as that given in Texas
Civil Statutes, Article 6675c, §l;

(2) hazardous material shipper
means a consignor, consignee, or beneficial
owner of a shipment of hazardous materials;

(3) interstate or foreign com-
merce will include all movements by motor
vehicle, both interstate and intrastate, over
the streets and highways of this state;

(4) department means the Texas
Department of Public Safety;

(5) regional highway adminis-
trator means the director of the Texas De-
partment of Public Safety;

(6) farm vehicle means any ve-
hicle or combination of vehicles controlled
and/or operated by a farmer or rancher be-
ing used to transport agriculture products,
farm machinery, and farm supplies to or
from a farm or ranch; and

(7) commercial motor vehicle
has the meaning assigned by Texas Trans-
portation Code, §548.001(1).

(c) Applicability.

(1) The regulations shall be ap-
plicable to the following vehicles:

(A) vehicles with an actual
gross weight, a registered gross weight, or a
gross weight rating in excess of 26,000
pounds when operating intrastate;

(B) farm vehicles with an ac-
tual gross weight, a registered gross weight,

or vehicles with a gross weight rating of
48,000 pounds or more when operating in-
trastate;

(C) vehicles designed to
transport 15 or more passengers, including
the driver; and

(D) all vehicles transporting
hazardous material requiring a placard.

(2) All regulations contained in
Title 49, Code of Federal Regulations, Parts
382, 385, 386, 390-393, and 395-397, and
all amendments thereto pertaining to intes-
state drivers and vehicles are also adopted.

(3) Nothing in this section shall
be construed to prohibit an employer from
requiring and enforcing more stringent re-
quirements relating to safety of operation
and employee health and safety.

(d) Exemptions. Exemptions to the
adoption in subsection (a) of this section
were made pursuant to Texas Civil Statutes,
Article 6675d, §4 and §5 and are adopted as
follows.

(1) Such regulations shall not
apply to the following vehicles when oper-
ated intrastate:

(A) a machine consisting in
general of a mast, an engine for power, a
draw works, and a chassis permanently con-
structed or assembled to be used in oil or
water well servicing or drilling;

(B) a mobile crane which is
an unladen, self-propelled vehicle con-
structed as a machine used to raise, shift, or
lower weights;

(C) a vehicle transporting a
seed cotton module; or

(D) concrete pumps.

(2) Drivers in intrastate com-
merce will be permitted to drive 12 hours
following eight consecutive hours off duty.

(3) Drivers who are not trans-
porting hazardous materials and were regu-
larly employed in Texas as a commercial
vehicle driver prior to August 28, 1989, are
not required to meet the medical standards
contained in the federal regulations.

(A) For the purpose of en-
forcement of this regulation, those drivers
who reached their 18th birthday after Au-
gust 28, 1989, shall be required to meet all
medical standards.

(B) The exceptions contained
in this paragraph shall not be deemed as

exemption from drug testing requirements
contained in Title 49, Code of Federal Reg-
ulations, Part 382,

(4) The maintenance of any type
of government form, separate company
form, driver’s record of duty status, or a
driver’s daily log is not required if the
vehicle is operated within a 150 air-mile
radius of the driver’s normal work reporting
location if:

(A) the owner has another
method by which he keeps, as a business
record, date and time of delivery of product
or service, and location or delivery of prod-
uct or service so that a general record of the
driver’s hours of service may be compiled;
or

(B) another law requires or
specifies the maintenance of delivery tick-
ets, sales invoices, or other documents
which show the date of delivery and quan-
tity of merchandise delivered, so that a gen-
eral record of the driver’s hours of service
may be compiled; and

(C) the business records gen-
erally include the following information: .

(i) the time the driver re-
ports for duty each day;

(ii) the total number of
hours the driver is on duty each day;

(iii) the time the driver is
released from duty each day; and

(iv) the total time for the
preceding seven days in accordance with
Title 49, Code of Fzderal Regulations, Part
395.8()(2) for drivers used for the first time:
or intermittently.

(e) Exceptions. Exceptions adopted
by the director of the Texas Department of
Public Safety not specified in Texas Civil
Statutes, Article 6675d, §5, are as follows:

(1) Titde 49, Code of Federal
Regulations, Part 393.86, requiring rear-end
protection shall not be applicable provided
the vehicle was manufactured prior to Sep-
tember 1, 1991,

(2) Drivers of vehicles under
this section operating in intrastate transpor-
tation shall not be permitted to drive after
having worked and/or driven for 70 hours in
any consecutive seven-day period.

(3) Drivers of vehicles operating
in intrastate transportation claiming the
150-mile radius exemption in subsection
(d)(4) of this section must return to the
work reporting location ‘and be released
from work within 12 consecutive hours.

(4) Title 49, Code of Federal
Regulations, Part 391.11b(1), is not adopted
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for intrastate drivers. The minimum age for
an intrastate driver shall be 18 years of age.

(5 Title 49, Code of Federal
Regulations, Part 391.11b(2), is not adopted
for intrastate drivers. An intrastate driver
must have successfully passed the examina-
tion for a Texas Commercial Driver’s Li-
cense and be a minimum age of 18 years
old.

(6) The Alcohol Testing Regula-
tions of Title 49, Code of Federal Regula-
tions, Part 382 will become effective
January 1, 1996, for intrastate drivers.

(7) The Drug Testing Regula-
tions of Title 49, Code of Federal Regula-
tions, Part 382, as in effect on December
21, 1990, under Part 391.81, remain in ef-
fect under this adoption of Part 382.

(8) Texas Transportation Code,
§547.401 and §547.404, concerning brakes
on trailers weighing 15,000 pounds gross
weight or less take precedence over the
brake requiremants in the federal regula-
tions for trailers of this gross weight specifi-
cation.

(9) Texas Transportation Code,
Chapter 642, concerning identifying mark-
ings on commercial motor vehicles shall
take precedence over Title 49, Code of Fe-
deral Regulations, Part 390.21, for vehicles
operated in intrastate commerce.

(10) Title 49, Code of Federal
Regulations, Part 390.23 (Relief from Reg-
ulations), is adopted for intrastate motor
carriers with the following exceptions:

(A) Title 49, Code of Federal
Regulations, Part 390.23(a)(2)(i) is not ap-
plicable to intrastate motor carriers making
residential deliveries of heating fuels, public
utilities as defined in the Public Utility Reg-
ulatory Act, the Gas Utility Regulatory Act,
and the Texas Water Code and charged with
the responsibility for maintaining essential
services to the public to protect health and
safety provided:

(i) the carrier documents
the type of emergency, the duration of the
emergency, and the drivers utilized; and

(ii) maintains the docu-
mentation on file for a minimum of six
months,

(B) The requirements of Ti-
tle 49, Code of Federal Regulations, Parts
390.23(c)(1) and (2), for intrastate motor
carriers shall be:

(i) the driver has met the
requirements of Texas Civil Statutes, Arti-
cle 6675d, Revised Statutes; and

(ii) the driver has had at
least eight consecutive hours off-duty when
the driver has been on duty for 15 or more

consecutive hours, or the driver has been on
duty for more than 70 hours in seven days.

() Vision Waiver. Under this sec-
tion the Texas Department of Public Safety
may provide a waiver for a person who is
otherwise disqualified under Title 49, Code
of Federal Regulations, Part 391.41(b)10
provided that intrastate state drivers meet
the vision standards specified in §16.9 of
this title (relating to Qualifications to Drive
in Intrastate Commerce).

(1) Applications for a waiver
shall be accepted by the Texas Department
of Public Safety’s Motor Carrier Bureau.

(2) Waivers will be approved by
the director or his designee and issued in
conjunction with the medical examiner’s
certificate required by Title 49, Code of
Federal Regulations, Part 391.43(c).

(3) Waivers granted under this
paragraph expire two years after issuance of
the medical examiner's certificate.

(4) Applications for renewals
will be granted provided the applicant con-
tinues to meet the vision standards adopted
by the Texas Department of Public Safety
(intrastate drivers must meet vision stan-
dards specified in §16.9 of this title (relat-
ing to Qualifications to Drive in Intrastate
Commerce)) and all other requirements of
Title 49, Code of Federal Regulations, Part
39143,

(5) Applicants denied a waiver
may appeal the decision of the department
by contacting the director, in writing, within
20 days after receiving notification of the
denial. The director may stay the denial
pending the findings of the Medical Review
Board. The decision of the Medical Review
Board is final.

(2) Authority to Enforce.

(1) An officer of the department
may enter or detain on a highway a motor
vehicle that is subject to Texas Civil Stat-
utes, Article 6675d, Revised Statutes.

(2) Peace officers from any of
the following Texas cities certified by the
department may enter or detain on a high-
way within the municipality a motor vehicle
subject to Texas Civil Statutes, Article
6675d. Revised Statutes:

(A) a municipality with a
population of 100,000 or more;

(B) a municipality with a
population of 25,000 or more; any part of
which is located in a county with a popula-
tion of 2.4 million or more; or

(C) a municipality any part
of which is located in a county bordering
the United Mexican States.

(h) Training and Certification Re-
quirements.

(1) Minimum standards. Peace
officers certified to enforce this article must
meet as & minimum the following standards:

(A) successfully  complete
the North American Standard Roadside In-
spection Course;

(B) participate in an on-the-
job training program following each course
with a certified officer and perform a mini-
mum of 30 level one inspections; and

(C) successfully complete an
annual recertification examination.

(2) Hazardous materials. Peace
officers desiring to enforce the Hazardous
Materials Regulations must;

(A) successfully complete
the North American Standard Roadside In-
spection Course; and

(B) successfully complete a
Basic Hazardous Materials Course;

(i) participate in an on-
the-job training program following each
course with a certified officer and perform a
minimum of 30 level one inspections; and

(ii) successfully complete
an annual recertification examination,

(3) Cargo Tank Specification.
Peace officers desiring to enforce the Cargo
Tank Specification requirements must;

(A) successfully complete
the North American Standard Roadside In-
spection Course;

(B) successfully complete a
Basic Hazardous Materials Course; and

(C) successfully complete a
Cargo Tank Inspection Course:

(i) participate in an on-
the-job training program following each
course with a certified officer and perform a °
minimum of 30 level one inspections; and

(ii) successfully complete
an annual recertification examination.

(4) Training provided by the de-
partment. When the training is provided by
the Texas Department of Public Safety:

(A) The department shall
collect fees in an amount sufficient to re-
cover from municipalities the cost of certi-
fying its peace officers.
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(B) The fees shall include:

(i) the per diem costs of
the instructors established in accordance
with the Appropriations Act regarding in-
state travel; :

(i) all  course fees

charged to the department;

(iil) all costs of supplies;
and

(iv) the cost of the train-
ing facility, if applicable.

(5) Training provided by other
training entities. A public or private entity
desiring to train peace officers in the en-
forcement of the Federal Motor Carrier
Safety Regulation must:

(A) submit a schedule of the
courses to be instructed;

(B) submit an outline of the
subject matter in each course;

(C) submit a list of the in-
structors and their qualifications to be used
in the training course;

(D) submit a copy of the ex-
amination;

(E) submit an estimate of the
cost of the course;

(F) receive approval from the
director prior to providing the training cost;

(G) provide a list of all peace
officers attending the training course. The
list shall include the peace officer’s name,
rank, agency, social security number, dates
of the course, and the examination score.

(H) receive from each peace
officer or municipality, the cost of provid-
ing the training course(s).

(i) Safety Audit Program. The rules
in this subsection, as authorized by Article
6675d, §15. Revised Statutes, establish pro-
cedures to determine the safety fitness of
motor carriers, assign safety ratings, take
remedial actions when required, and pro-
hibit motor carriers receiving a safety rating
of "unsatisfactory" from operating a com-
mercial motor vehicle.

(1) Definitions specific to the
Safety Audit Program are as follows.

(A) Compliance Review
means an on-site examination of motor car-

rier operations to determine whether a mo-
tor carrier meets the safety fitness standard.

(B) Culpability means an
evaluation of the blame worthiness of the
violator’s conduct or actions.

(C) Imminent Hazard means
any condition of vehicle, employees, or
commercial vehicle operations which is
likely to result in serious injury or death if
not discontinued immediately.

(D) Satisfactory Safety Rat-
ing means that a motor carrier has,in place
and functioning adequate safety manage-
ment controls to meet the safety fitness
standard prescribed in Title 49, Code of
Federal Regulation, Part 385.5. Safety man-
agement controls are adequate if they are
appropriate for the size and type of opera-
tion of the particular motor carrier.

(E) Conditional Safety Rat-
ing means a motor carrier does not have
adequate safety management controls in
place to ensure compliance with the safety
fitness standard that could result in the oc-
currences listed in Title 49, Code of Federal
Regulations Part 385.5(a)-(h).

(F) Unsatisfactory  Safety
Rating means a motor carrier does not have
adequate safety management controls in
place to ensure compliance with the safety
fitness standard which has resulted in occur-
rences listed in Title 49, Code of Federal
Regulations, Part 385.5(a)-(h).

(2) Safety Fitness Determina-
tion.

(A) The department will use
the Compliance Review Audit to determine
the safety fitness of motor carriers and to
assign safety ratings. The safety fitness de-
termination will be assessed on intrastate
motor carriers and the intrastate operations
of interstate motor carriers based in Texas.

(B) An officer or employee
of the department who has been certified for
this purpose by the director may enter a
motor carrier’s premises to inspect lands,
buildings, and equipment and copy or verify
the correctness of any records, reports or
other documents required to be kept or
made pursuant to the regulations adopted by
the director in accordance with Article
6675d. §9. Revised Statutes.

(C) The officer or employee
of the department may conduct the inspec-
tion:

(i) at a reasonable time;

(ii) on stating the purpose
of the inspection; and

(iii) must present to the
motor carrier:

(I) appropriate creden-
tials; and

() a written state-
ment from the department to the motor car-
rier indicating the officer’s or employee’s
authority to inspect.

(3) Refusal to allow inspection
of records.

(A) A person who does not
permit an inspection authorized under Arti-
cle 6675d. §9. Revised Statutes is liable to
the state for a civil penalty not to exceed
$1.000.

(B) The director may request
the Attorney General to sue to collect the
penalty in:

(i) the county in which
the violation is alleged to have occurred; or

(ii) Travis County.

(C) The civil penalty is in
addition to the criminal penalty provided by
89, Article 6675d. Revised Statutes.

(D) Each day a person re-
fuses to permit an inspection as provided in
§9, Article 6675d, Revised Statutes consti-
tutes a separate violation for purposes of
imposing a penalty.

(4) Compliance Review Audits.
A Compliance Review will be conducted
based upon the following priority schedule:

(A) involvement in a fatality
accident;

(B) written complaints alleg-
ing violations of the Federal Safety Regula-
tions which are substantiated by valid
documentation;

(C) follow-up investigations
of motor carriers assessed an unsatisfactory
safety rating;

(D) violations of the Federal
Safety Regulations;

(E) requests from the Texas
Department of Transportation concerning
violations of Article 6675¢c, Texas Revised
Statutes:;
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(P requests from the state
legislature and other state or federal agen-
cies;

(G) requests for changes in
safety rating assessed by the department;
and

(H) request for a safety rat-
ing determination.

(5) Safety Fitness Rating.

(A) A safety fitness rating is
based on the degree of compliance with the
safety fitness standard for motor carriers,

(B) A safety rating will be
determined following a compliance review
using the factors prescribed in Title 49,
Code of Federal Regulations, Part 385.7.
The following safety ratings will be as-
sessed:

(i) Satisfactory Safety
Rating;

(ii) Conditional  Safety
Rating;

(iii) Unsatisfactory Safety
Rating. S

(C) Ths department will pro-
vide written notification to the motor carrier
of the assigned safe.y rating within 15 days
of the completion of the compliance review.

(@ Notification of a "con-
ditional" or "unsatisfactory” rating will in-
clude a list of those items for which
immediate corrective action must be taken.

(ii) A notification of an
"unsatisfactory” safety rating will also in-
clude a notics that the motor carrier will be
subject to the provisions of Title 49, Code
of Federal Regulations, Part 385.13 which
prohibit motor carriers rated "unsatisfac-
tory" frorn transporting:

(I) hazardous materi-
als requiring placarding under Part 172,
Subpart F, of Title 49, Code of Federal
Regulations; or

) 15 or more pas-
sengers, including the driver.

(iii) The provisions of Ti-
tle 49, Code of Federal Regulations, Part
385.13, relating to "Unsatisfactory safety
rating-Prohibition on transportation of haz-
ardous materials and passengers” is hereby
adopted by the department and is applicable
10 intrastate motor carriers.

(iv) In addition to any
criminal penalties provided by statute, a

motor carrier assessed an unsatisfactory
safety rating who continues to operate in
violation of the notifications to cease opera-
tions under Title 49, Code of Federal Regu-
lations, Part 385.13 will be subject to a civil
suit filed by the Attorney General from a
request from the director of the Texas De-
partment of Public Safety.

(v) Each day of operation
constitutes a separate violation.

(D) Request for a change in
a safety rating. A request for a change in a
safety rating must be submitted to the Man-
ager of the Motor Carrier Bureau within the
time scheduled provided in Parts 385.15
and 385.17 of Title 49, Code of Federal
Regulations.

(E) Safety Fitness Informa-
tion. The safety rating assigned to a motor
carrier will be made available to the public
upon request.

(i) Written requests
should be addressed to the Texas Depart-
ment of Public Safety, Motor Carrier Bu-
reau, Box 4087, Austin, Texas 78773-0001.

(ii) Oral request by tele-
phone will be given an oral response.

(j) Administrative Penalties.

(1) The compliance review may
result in the initiation of an enforcement
action based upon the number and degree of
seriousness of the violations discovered dur-
ing the review as well as those factors listed
in Title 49, Code of Federal Regulations,
Part 385.7. As a result of the enforcement
action, the department may impose an ad-
ministrative penalty against a motor carrier
who violates a provision of Texas Civil
Statutes, Article 6675d or a provision of the
Texas Transportation Code, Chapters
541-600 (relating to the Uniform Traffic
Laws), including any amendments to Texas
Civil Statutes, Article 6701d not codified in
the Texas Transportation Code.

(2) The department shall have
discretion in determining the appropriate
amount of the administrative penalty as-
sessed for each violation.

(A) A penalty under this sec-
tion may not exceed the maximum penalty
provided for violations of similar federal
safety regulations.

(B) A penalty under this sec-
tion must relate to the safe operation of a
commercial motor vehicle.

(3) A penalty under this section
may not exceed the maximum penalty pro-
vided for violations of a similar federal
safety regulation.

(4) The administrative penalty
§hall be determined based upon the follow-
ing.

(A) Record keeping viola-
tions, These are violations of the adminis-
trative requirements of the Federal Safety
Regulations,

(B) Serious pattern of safety
violations. These violations are considered
the middle range of violations between
those of record keeping noncompliance and
a willful case of negligence. These viola-
tions are not an isolated event but rather a
tolerated pattern of noncompliance.

(C) Substantial health or
safety violations. These are violations
which could reasonably lead to or have
resulted in serious personal injury or death,

(D) Employee  non-record
keeping violations. These are acts commit-
ted by a driver of a non-record keeping
nature that are considered to be of gross
negligence or a reckless disregard for
safety.

(5) The amount of the adminis-
trative penalty shall be determined by tak-
ing into account the following factors:

(A) nature of the violation;

(B) circumstances of the vio-
lation;

(C) extent of the violation;
(D) gravity of the violation;
(E) degree of culpability;

(F) history of prior offenses;

(G) .any hazard to the health
or safety of the public caused by the viola-
tion or violations;

.

(H) the economic benefit
gained by the violation(s);
(I) ability to pay:

(3) the amount necessary to
deter future violations;

(K) effect on ability to con-
tinve to do business;
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(L) the demonstrated good
faith of the violator; and

(M) such other matters as
justice and public safety may require.

(k) Notification.

(1) The department will notify a
motor carrier of an enforcement action by
the issuance of a claim letter. The notifica-
tion will consist of the requirements of Title
49, Code of Federal Regulations, Part
386.11.

(2) The notification may be sub-
mitted to the motor carrier’s principal place
of business by certified mail, first class
mail, or personal delivery. A notification
sent by mail shall be presumed to have been
received by the motor carrier five days after
the date of the mailing.

(3) The motor carrier must reply
within 20 days of receipt of a claim letter.
The reply must contain:

(A) an admission or denial of
each allegation of the claim and a concise
statement of facts constituting each defense;

(B) a statement of whether
the motor carrier requests an administrative
hearing concerning the occurrence of the
violation, the amount of the penalty, or both
the occurrence of the violation and the
amount of the penalty,

(C) a statement of whether
the motor carrier requests an informal hear-
ing under subsection (I) of this section;

(D) a statement of whether
the motor carrier accepts the determination
and recommended penalty;

(E) a statement of whether
the motor carrier wishes to negotiate the
terms of payment or settlement of the
amount of the penalty, or the terms and
conditions of the order; and

(F) certification that the re-
ply has been served in accordance with
Title 49, Code of Federal Regulations, Part
386.31.

(1) Informal hearing.

(1) Request. If requested in
writing by the motor carrier within 20 days
of the date of the claim issued under sub-
section (k)(3) of this section, the department
will hold an informal hearing to discuss a
penaity recommended under this section.
Such hearing will be scheduled and cen-
ducted by the manager of the Motor Carrier
Bureau or the manager’s designee.

(2) Procedure. An informal
hearing shall not be subject to rules of
evidence and civil procedure except to the
extent necessary for the orderly conduct of
the hearing. The department will summarize
the nature of the violation and the penalty,
and discuss the factual basis for such. The
motor carrier will be afforded an opportu-
nity to respond to the allegations verbally
and/or in writing.

(3) Resolution. In the event mat-
ters are resolved in the motor carrier’s fa-
vor, the manager will send that carrier
written notification that the proposed pen-
alty is withdrawn,

(4) Modified penalty. If matters
are resolved resulting in a modified penalty,
the manager may prepare a settlement
agreement as provided by subsection
(m)(2)(EX(iii) of this section.

(5) Failure to resolve. If matters
are not resolved in the informal hearing, the
department will initiate a formal enforce-
ment action as provided by subsection (m)
of this section.

(m) Administrative hearing.

(1) If the motor carrier requests
a hearing, fails to respond in a timely man-
ner to the claim letter as identified in sub-
section (k) of this section, or does not
negotiate a settlement under paragraph
(2)(E)(iii) of this subsection, the department
will initiate a contested case. The depart-
ment will provide written notice of such
action to the motor carrier.

(2) A contested case under this
subsection will be governed by Title 49,
Code of Federal Regulations, Parts
386.31-386.51, and Texas Government
Code, Chapter 2001, Subchapters C and D,
subject to the following exceptions.

(A) Attorney's fees. If the
administrative law judge finds that a viola-
tion has occurred, he or she shall include in
the proposal for decision, in addition to the
proposed penalty, a finding setting out
costs, fees, expenses, and reasonable and
necessary attorney’s fees incurred by the
state in bringing the proceeding. If, under
paragraph (2)(B) of this subsection, the di-
rector finds that a violation has occurred,
the director may adopt the finding, setting
out the costs, fees and expenses, and make
it a part of the final order.

(B) Action of director. An
administrative law judge’s proposal for de-
cision shall be submitted to the director,
who may find that a violation has occurred
and impose a penalty or may find that no
violation has occurred. The director may
increase or decrease the amount of the pen-
alty recommended by the administrative law
judge within the limits prescribed by sub-
section (j)(2)(A) of this section.

(C) Default judgment.

(i) If a motor carrier fails
to appear in person or by legal repre-
sentative on the day and at the time set for
hearing in a contested case the administra-
tive law judge, upon motion by the depart-
ment, shall enter a default judgment in the
matter adverse to the motor carrier who has
failed to attend the hearing.

(i) For purposes of this
subparagraph, default judgment shall mean
the issuance of a proposal for decision
against the motor carrier in which the fac-
tual allegations in the notice of hearing are
deemed admitted as true, without any re-
quirement for additional proof to be submit-
ted by the department.

(i) Any default judg-
ment granted under this subparagraph will
be entered on the basis of the factual allega-
tions contained in the notice of hearing, and
upon the proof of proper notice to the de-
faulting party opponent. For purposes of
this subparagraph, proper notice means no-
tice sufficient to meet the provisions of the
Texas Government Code, §§2001.051,
2001.052, and 2001.054; such notice also
shall include the following language in ca-
pital letters in 12-point boldface type:
FAILURE TO APPEAR AT THE HEAR-
ING WILL RESULT IN THE ALLEGA-
TIONS AGAINST YOU SET OUT IN
THIS NOTICE BEING ADMITTED AS
TRUE.

(iv) After the granting of
a motion for default judgment, a motion by
the respondent to reopen the record shall be
granted if the respondent establishes that the
failure to attend the hearing was neither
intentional nor the result of a conscious
indifference, and that the failure to attend
was due to a mistake or accident. A motion
to reopen the record shall be filed prior to
he time that the order of the department
becomes final pursuant to the provisions of
the Texas Government Code, Chapter 2001.
The department will notify the motor carrier
of the director's order, as provided by
Texas Government Code, Chapter 2001.
Such notice will include a statement of the
right of the carrier to judicial review of the
order.

(D) Action of motor carrier.

(i) Within 30 days after
the date the director's order becomes final
as provided by Texas Government Code,
§2001.144, the motor carrier shall:

(@ pay the department
the amount of the penalty;
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() pay the depart-
ment the amount of the penalty and file a
petition for judicial review contesting the
occurrence of the violation, the amount of
the penalty, or both the occurrence of the
violation and the amount of the penalty; or

(I) without paying
the amount of the penalty, file a petition for
judicial review contesting the occurrence of
the violation, the amount of the penalty, or
both the occurrence of the violation and the
amount of the penalty.

(ii) Within the 30-day
period, a motor carrier who acts under para-
graph (2)(D)(i)(III) of this subsection may:

(I) stay enforcement

of the penalty by:

(-a-) paying  the
amount of the penalty into the registry of
the court for placement in an escrow ac-
count; or

(-b-) providing to
the court a supersedeas bond that is ap-
proved by the court for the amount of the
penalty and that is effective until all judicial
review of the director’s order is final;

() request the court
to stay enforcement of the penalty by:

(-a-) filing with the
court a sworn affidavit of a representative
of the carrier stating that the carrier is finan-
cially unable to pay the amount of the pen-
alty and is financially unable to give the
supersedeas bond; and

(-b-) serving a
copy of the affidavit on the director by
certified mail;

(iii) if the department re-
ceives a copy of an affidavit under para-
graph (2)(D)(ii)(I) of this subsection, it
may file with the court within five days
after the date the copy is received, a contest
to the affidavit. The court shall hold a hear-
ing on the facts alleged in the affidavit as
soon as practicable and shall stay the en-
forcement of the penalty on finding that the
alleged facts are true. The motor carrier
who files an affidavit has the burden of
proving that the carrier is financially unable
to pay the amount of the penalty and to give
a supersedeas bond.

(E) Collection.

(i) If the motor carrier
does not pay the amount of the penalty and
the enforcement of the penalty is not stayed,
the director may refer the matter to the
attorney general for collection of the
amount of the penalty.

(ii) Judicial review of the
order of the director is instituted by filing a
petition as provided by the Texas Govern-
ment Code, Chapter 2001, Subchapter G,
and is under the substantial evidence rule,
and shall proceed in accordance with Texas
Civil Statutes, Article 6675¢c, §6.

(iii) At any time prior to
the date on which a final order is issued by
the director under paragraph (2)(B) of this
section, the department and the motor car-
rier may agree to enter into a compromise
settlement agreement. The agreement shall
not constitute an admission by the motor
carrier of any violation. The compromise
settlement agreement shall be signed by the
motor carrier and the director, and will re-
flect that the motor carrier consents to the
assessment of a specific administrative pen-
alty or other action by the department
against the motor carrier.

(iv) Simultaneously with
the filing of a compromise settlement agree-
ment, the motor carrier shall remit a ca-
shier’s check or money order to the Texas
Department of Transportation, payable to
the "State Treasurer of Texas.” These funds
shall be held in an escrow account pending
the issuance of a final order.

(v) Upon the issuance by
the director of a final order, the administra-
tive penalty proceeding shall cease.

{n) Suspension and revocation by
the Texas Department of Transportation.

(1) The director will determine
whether the department will request the
Texas Department of Transportation to sus-
pend or revoke a'registration issued by the
Texas Department of Transportation based
upon the department’s compliance review.

(2) This determination may be
based upon the following:

(A) an unsatisfactory safety
rating under Title 49, Code of Federal Reg-
ulations, Part 385;

(B) multiple violations of
Article 6675d; ‘

(C) multiple violations of
one of these rules; and/or

(D) multiple violations of the
Uniform Traffic Act.

(3) Once the determination has
been made the director will forward a letter
to the Executive Director of the Texas De-
partment of Transportation requesting said
depariment initiate a suspension/revocation
proceeding against the motor carrier.

(4) Any suspension/revocation
action initiated by the Texas Department of

Transportation, pursuant to this section,
shall be administered in the manner speci-
fied by the rules of the Texas Department of
Transportation.

Issued in Austin, Texas, on October 5, 1995.

TRD-98512738 James R. Wilson
Director -
Texas Department of
Public Safety

Effective date: October 5, 1995
Expiration date: February 2, 1996

For further information, please call: (512)
465-2890

¢ ¢ ¢
e 37 TAC §3.62

The Texas Deparimemt of Public Safety
adopts on an emergency basis the repeal of
§3.62, concerning regulations goverming
transportation safety. The repeal is necessary
in order for the departiment to adopt new
§3.62, which will implement the provisions of
Senate Bifl 3, 74th Legislature, 1995, (Chap-
ter 705, Acts of tha 74th Legislatwe, Regular
Session, 1995). effective September 1, 1985,
which requires the diractor to adopt by refer-
ence, rules regulating the safe transpontation
of hazardous materials and to regulate the
operations of commercial motor vehicles in
the state. The department finds that adoption
of this repeal on fewer than 30 days notice is
required by state law.

The repeal is adopted on an emergency basis
under Texas Civil Stalutes, Article 6675d and
Article 6687b-2, which provids the director of
the Texas Department of Public Safety with
the authority to establish rules for the conduct
of the work of the Texas Department of Public
Safety, and more specifically which autho-
rizes the director to adopt rules regulating the
safe operation of commercial motor vehicles.

§3.62. Regulations Governing Transporta-
tion Safety.
Issued in Austin, Texas, on October 5, 1985.

TRD-9512740 James R. Wilson
Director
Texas Department of
Public Safety

Effective date: October 5, 1995
Expiration date: February 2, 1996

For futher information, please call: (512)
465-2890

¢ ¢ ¢

Chapter 6. License To Carry
Concealed Handgun

- The Texas Department of - Public Salely

adopts on an emergency basis new §§6.1-
6.5, 6.11-621, 631, 632, 641-847,
68.51-6.54, 661-863, 6.71-696, and
6.111-6.119, concerning eliginity and proce-
dures for licensing persons fo cary con-
cealed handguns, enforcoment, suspension
and revocation procedures, and for certifica-
tion of qualified handgun instructors.
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These adoptions are necessary to implement
the provisions of Senate Bill 60, 74th Legisla-
ture, 1995, to be codified as Texas Civil Stat-
utes, Article 4413(29ee) "the Act.” The Act
requires the Texas Department of Public
Safety 10 adopt necessary procedures by
which qualified handgun instructors may be-
come cerified to instruct applicants for a li-
cense to carry a concealsd handgun. These
rules set forth procedures for issuance, de-
nial, suspension, and revocation of the li-
cense to camy a concealed handgun, and
similarly, procedures for instructor cerifica-
tion.

Pursuant 10 Texas Government Code,
§2001.034, the department finds that state

law creates an immediate necessity for adop-
tion of rules on fewer than 30 days nctice.

Subchapter A. General Provi-
sions ‘
* 37 TAC §§6.1-6.5

The new sections are adopted on an emer-
gency basis under Texas Civil Statutes, Arti-
cle 4413(28ee), §22, which authorize tha
depariment to adopt rules to administer this
article. Authority 1o adopt by rule spacific
forms, fces and procadures, is provided un-
der Article 4413(29ee) as follows: application
request form, §6(a); form of license, §6(e);
application for modified license, §10(b); re-
newal application form and renewal fee,
§11(b); procedure for renewal by mail,
§11(d); minimum standards for handgun pro-
ficiency, §16(a); establishment of continuing
education course, §16(c); recordkeeping re-
sponsibilities of certified handgun instruciors,
§16(i); tee for handgun proficiency certificate,
§17(a); and retraining course for certified
handgun instructors, §17(d). Authority for the
department to adopt rules for local law en-
torcement to report concealed handgun inci-
dents is provided by Texas Government
Code, §411.047(b).

§6.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Act-Texas Civil Statutes, Article
4413(29ee).

Active judicial officer-A person
serving as a judge or justice of the supreme
court, the court of criminal appeals, a court
of appeals, a district court, a criminal dis-
trict court, a constitutional county court, a
statutory county court, a justice court, or &
municipal court. .

Applicant-A license applicant or an
instructor applicant.

Certified handgun instructor-A qual-
ified handgun instructor.

Chemically dependent
person who:

person-A

(A) frequently or repeatedly
becomes intoxicated by excessive indul-
gence in alcohol or uses controlled sub-
stances or dangerous drugs so as to acquire
a fixed habit and an involuntary tendency to

become intoxicated or use those substances
as often as the opportunity is presented;

(B) has been convicted two
times within the ten-year period preceding
the date on which the person applies for a
license of an offense of the grade of Class B
misdemeanor or greater that involves the
use of alcohol or a controlled substance as a
statutory element of the offense;

(C) is an unlawful user of or
addicted to any controlled substance: or

(D) is an addict, as defined
by United States Code, §802.

Concealed handgun-A handgun, the
presence of which is not openly discernible
to the ordinary observation of a reasonable
person,

Controlled substance-Has the mean-
ing assigned by 21 United States Code,
§802.

Convicted-An adjudication of guilt
or an order of deferred adjudication entered
against a person by a court of competent
jurisdiction for an offense under the laws of
this state, another state, or the United
States, whether or not:

(A) the imposition of the
sentence is subsequently probated and the
person is discharged from community su-
pervision; or

(B) the person is pardoned
for the offease, unless the pardon is ex-
pressly granted for subsequent proof of in-
nocence.

Department-The Texas Department
of Public Safety, including employees of
the department.

Director-The Director of the Texas
Department of Public Safety or the Direc-
tor's designee.

Director’s designee-For purposes of
conducting background investigations under
this chapter, refers to an employee of the
department, unless otherwise specified by
the Director.

Handgun-Has the meaning assigned
by Texas Penal Code, §46.01.

Instructor applicant-A person who
applies for certification, either original or
renewed, as a qualified handgun instructor.

Intoxicated-Has the meaning as-
signed by Texas Penal Code, §49.01.

License applicant-An applicant for a
license, either original or renewed, to carry
a concealed handgun under Texas Civil
Statutes, Article 4413(29ee).

License holder-A person licensed to
carry a concealed handgun under Texas
Civil Statutes, Article 4413(29¢e).

Qualified handgun instructor-A per-
son who is certified by the department to
instruct in the use of handguns.

Residence-Domicile; that is, one’s
home and fixed place of habitation to which
he intends to return after any temporary
absence. The term ‘"residence” has the
meaning assigned in §15.25 of this title
(relating to Address).

Retired judicial officer-A special
judge appointed under Texas Government
Code, §26.023 or §26.024; or a senior judge
designated under Texas Government Code,
§75.001; or a judicial officer as designated
or defined by Texas Government Code,
§875.001, 831.001, or 836.001.

Unsound mind-The mental condi-
tion of a person who:

(A) has been adjudicated
mentally incompetent, mentally ill, or not
guilty of a criminal offense by reason of
insanity;

(B) has been diagnosed by a
licensed physician as being characterized by
a mental disorder or infirmity that renders
the person incapable of managing the per-
son’s self or the person’s affairs, unless the
person furnishes a certificate from a li-
censed physician stating that the person is
no longer disabled or under any medication
for the treatment of a mental or psychiatric
disorder. Provided, that a person who re-
fuses against medical advice to take medi-
cation prescribed by a licensed physician
for a mental disorder or infirmity shall be
considered to be "under medication"; or

(C) has been diagnosed by a
licensed physician as suffering from depres-
sion, manic depression, or post-traumatic
stress syndrome, unless the person furnishes
a certificate from a licensed physician stat-
ing that the person is no longer disabled or
under any medication for the treatment of a
mental or psychiatric disorder.

§6.2. Method of Payment.

(a) Payment to the department of
any fee required by this chapter or by the
Act may be made only by cashier's check,
money order, or by check issued by a fede-
ral, state, or local government agency, made
payable to the Texas Department of Public
Safety.

(b) A fee received by the depart-
ment under this chapter or the Act is nonre-
fundable.

§6.3. Correspondence.

(a) Addressed to the department.
Except as otherwise provided, applications
and other correspondence should be mailed
to the department at the following address:
Texas Department of Public Safety, Con-
cealed Handgun Licensing Unit, Post Office
Box 15888, Ausiin, Texas 78761-5888.
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(b) Addressed to applicant, license
holder, or certified instructor. Notice will be
mailed to the address currently reported to
the department by an applicant, license
holder, or certified instructor as the correct
address. For the purpose of any notice re-
quired by the Act, the department will as-
sume that the address currently reported to
the department by the applicant or license
holder is the correct address.

(c) Notice. Written notice meets the
requirements under this Act if the notice is
sent by certified mail to the current address
reported by the applicant or license holder
to the department. If a notice is returned to
the department because the notice is not
deliverable, the department may give notice
by publication once in a newspaper of gen-
eral interest in the county of the applicant’s
or license holder’s last reported address. On
the 31st day after the date the notice is
published, the department may take the ac-
tion proposed in the notice.

§6.4. Notice Required on Certain Premises.

(a) Notice. The following establish-
ments shall prominently display an appro-
priate notice at each entrance to the
premises, to state that it is unlawful to carry
a handgun on the premises:

(1) a business that has a permit
or license issued under Alcoholic Beverage
Code, Chapter 25, 28, 32, or 69, and that
derives 51% or more of its income from the
sale of alcoholic beverages for on-premises
consumption.

(2) a hospital licensed under the
Health and Safety Code, Chapter 241.

(3) a nursing home licensed un-
der the Health and Safety Code, Chapter
242,

(b) Text. The sign must state that it
is unlawful to carry a handgun on the pre-
mises. The following text may be used:
"State law prohibits carrying a handgun on
these premises." A citation to statute may
be included as follows: "Texas Civil Stat-
utes, Article 4413(29ee)." The notice must
also be posted in Spanish. The following
text may be used: "La ley del estado
prohibe cargar arma de fuego en este sitio.”

(c) Visibility. The sign must appear
in contrasting colors with block letters at
least one inch in height. The sign shall be
displayed in a conspicuous manner clearly
visible to the public from outside or imme-
diately inside each public, service, and em-
ployee entrance. Signs required by this
section are not required to be posted by fire
exits, interior entrances, or entrances to in-
dividual resident rooms.

§6.5. Notice Optional on Other Premises.

(a) Notice. A public or private em-
ployer may prohibit persons who are li-
censed to carry from carrying a concealed
handgun on the premises of the business.

(b) Text. The sign may state that it
is prohibited to carry a handgun on the
premises. The following are samples of text
which may be used:

(1) "Possession of a handgun
under authority of Texas Concealed Hand-
gun Permit Law, Texas Civil Statutes, Arti-
cle 4413(29ee), is prohibited in this
building."

(2) "Possession of a handgun
under authority of Texas Concealed Hand-
gun Permit Law, Texas Civil Statutes, Arti-
cle 4413(29¢e), is prohibited beyond this
point.”

(c) Spanish Text. The notice may
also be posted in Spanish as follows: "Se
prohibe portar arams de fuego en estc
edificio con a sin autoridad de la Ley de
Permisos para Portar Armas en Texas,
Texas Civil Statutes, Article 4413(29ee).”
"De este lugar en adelante, no se permite
poseer armas de fuego bajo autoridad de la
Ley de Permisos para Portar Armas de
Fuego en el Estado de Texas, Texas Civil
Statutes, Article 4413(29ee).”

Issued in Auslin, Texas, on October 3, 1995.

TRD-8512683 James R. Wilson

Director
Texas Department of
Public Safety

Effective date: October 5, 1995
Expiration date: February 2, 1996

For further information, please call: (512)
455-2890

¢ ¢ ¢
Subchapter B. Eligibility and
Application Procedures
e 37 TAC §§6.11-6.21

The new sections are adopted on an emer-
gency basis under Texas Civil Statutes, Arti-
cle 4413(29ee). Authority to adopt by rule
specific forms, fees and procedures, is pro-
vided under Arlicle 4413 (29ee) as follows:
application request form, §6(a); form of I
cense, §6(e); application for modified license,
§10(b); renewal application form and renewal
fee, §11(b); procedure for renawal by mail,
§11(d); minimum standards for handgun pro-
ficiency, §16(a); and application fee for active
or retired judicial officer, §30(d)(4).

§6.11. Eligibility for License to Carry a
Concealed Handgun.  To be eligible for a
license to carry a concealed handgun, a
person must meet the following require-
ments:

(1) an applicant must have been
a resident of this state for the six-month
period preceding the date of applicaticn;

(2) the applicant must be at least
21 years of age: ‘

(3) the applicant must not have
been convicted of a felony. An offense is
considered a felony if the offense is so
designated by law or if confinement for one
year or more in a penitentiary is affixed to
the offense as a possible punishment;

(4) the applicant must not be
currently charged with the commission of a
Class A or Class B misdemeanor or an
offense under Texas Penal Code, §42. 01,
or of a felony under an information or
indictment,

(5) the applicant must not be a
fugitive from justice for a felony or a Class
A or Class B misdemeanor;

(6) the applicant must not be
chemically dependent;

(7) the applicant must not be of
unsound mind;

(8) the applicant must not, in the
five years preceding the date of application,
have been convicted of a Class A or Class
B misdemeanor or an offense under Texas
Penal Code, §42.01. An offense is consid-
ered a Class A or Class B misdemeanor if
the offense is not a felony and confinement
in a jail other than a state jail felony facility
is affixed as a possible punishment;

(9) the applicant must be fully
qualified under applicable federal .and state
law to purchase a handgun;

(10) the applicant must not have
been finally determined to be delinquent in
making a child support payment adminis-
tered or collected by the attorney general,
unless the applicant has since discharged
the outstanding delinquency;

(11) the applicant must not have
been finally determined to be delinquent in
the payment of a tax or other money col-
lected by the comptroller, state treasurer,
tax collector of a political subdivision of the
state, Texas Alcoholic Beverage Commis-
sion, or any other agency or subdivision of
the state, unless the applicant has since
discharged the outstanding delinquency;

(12) the applicant must not have
been finally delermined to be in default on a
loan made under the Education Code, Chap-
ter 57, unless the applicant has since dis-
charged the outstanding delinquency;

(13) the applicant must not be
currently restricted by or subject to a court
order that restrains the applicant from injur-
ing, harassing, stalking, or threatening the
applicants’ spouse or intimate partner, or
the child of the applicant, the applicant’s
spouse, or intimate partner. This paragraph
includes a protective order issued under the
Family Code, §3.58 or §3.581, or Family
Code, Chapter 71. This paragraph does not
include any restraining order or protective
order solely affecting property interests;
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(14) the applicant must not, in
the ten years preceding the date of applica-
.tion, have been adjudicated as having en-
gaged 1n delinquent conduct violating a
penal law of the grade of felony, and

(15) the applicant must not have
been made any material misrepresentation,
or failed to disclose any material fact, 1n a
request for application materials or in an
application for a license to carry a con-
cealed handgun.

§6.12. Preliminary Application Procedure:
Application Request Card.

(a) A person who wishes to apply
for a license to carry a concealed handgun
must first file an application request on
Form CR-80. which is adopted for that pur-
pose. On request, the department shall pro-
vide an application request form and a copy
of the Act directly to interested persons.
Application request cards will also be made
available through handgun dealers and other
persons or entities approved by the depart-
ment. No fee is required to obtain or submit
an application request card.

(b) An individual who desires to
receive application materials shall complete
the application request card and mail it to
the department at :he address specified in
§6.3 of this title (relating to Correspon-
dence).

(c) The application request card
will require the following applicant infor-
mation:

(1) full name, in accordance
with §15.23 of this title (relating to Names);

(2) address, in accordance with
§15.25 of this title (relating to Address).

(3) race;

(4) sex

(5) height;

(6) date of birth;

(7) state and county of birth;

(8) driver's license number. If
the applicant has no driver’s license, then
the applicant’s personal identification card
is required. The driver's license or personal
identification card must have been issued by
the Texas Department of Public Safety;

(9) home and business telephone
numbers; and

(10) other identifying informa-
tion required by the department.

§6.13. Preliminary Review and Determina-
tion by the Department.

(a) The department shall review the
application request card and shall make a
preliminary determination as to whether the
individual is eligible to receive a handgun
license.

(b) If an individual is not disquali-
fied to receive a handgun license, then the
department shall forward the appropriate
application materials to the individual.

(c) Notice of disqualification and
preliminary denial. In the event that the
preliminary review indicates that an individ-
uval is disqualified or ineligible to obtain a
handgun license, then the department shall
send written notice to that individual. The
notice shall state that preliminary review
indicates that the individual is not eligible
to receive a handgun license and shall state
the reason for the disqualification.

(d) Informal resolution. An individ-
ual who receives notice of disqualification
shall be given an opportunity to confer,
either in person or by telephone, with a
representative of the department on an in-
formal basis concerning the grounds for
disqualification. If the applicant contests the
validity of a warrant or criminal history
record, then the applicant may submit the
applicant’s fingerprints to the department
through a law enforcement agency. The de-
partment may verify criminal records by
conducting a comparison of the applicant’s
fingerprints against those of the person
identified in judgment or other source docu-
ment. If fingerprints are not available from
the source document, then the applicant
may submit other documents or proof of
innocence to the department for its review.
The informal resolution procedure in this
subsection is separate from and in addition
to other remedies provided by law.

§6.14. Proficiency Requirements.

(a) A persca who wishes to obtain
or renew a license to carry a concealed
handgun shall apply in person to a certified
handgun instructor to take the appropriate
course in handgun proficiency, demonstrate
handgun proficiency, and obtain a handgun
proficiency certificate. An applicant will be
required to demonstrate the applicant’s abil-
ity to safely and proficiently use the cate-
gory of handgun for which the applicant
seeks certification.

(b) A proficiency examination to
obtain or to renew a license must be admin-
istered by a certified handgun instructor.
The proficiency examination must include:

(1) a written section on required
subjects; and

(2) a physical demonstration of
proficiency in the use of one or more hand-
guns of specific categories and in handgun
safety procedures.

(c) The department shall distribute
the standards, course requirements, and ex-
aminations on request to any certified hand-
gun instructor.

(d) The proficiency demonstration
course will be the same for both the instruc-
tors and license applications. The course of
fire will be at distances of three, seven, and
15 yards, for a total of 50 rounds.

(1) Twenty rounds will be fired
from three yards, as follows:

(A) five rounds will be fired
"One Shot Exercise”; two seconds allowed
for each shot;

(B) ten rounds will be fired
"Two Shot Exercise"; three seconds allowed
for each two shots; and

(C) five rounds will be fired,
ten seconds allowed for five shots.

(2) Twenty rounds will be fired
from seven yards, fired in four five-shot
strings as follows:

(A) the first five shots will
be fired in ten seconds;

(B) the next five shots will
be fired in two stages:

(i) two shots will be fired
in four seconds; and

(ii) three shots will be
fired in six seconds.

(C) the next five shots at
seven yards will be fired "One Shot Exer-
cise"; three seconds will be allowed for
each shot; and

(D) the last five shots fired at
the seven-yard line, the time will be 15
seconds to shoot five rounds.

(3) Ten rounds will be fired
from 15 yards, fired in two five-shot strings
as follows:

(A) the first five shots will
be fired in two stages:

(i) two shots will be fired
in six seconds; and

(ii) three shots will be
fired in' nine seconds.

(B) the last five shots will be
fired in 15 seconds.

(e) The department shall waive the
proficiency requirements for a license appli-
cant who has successfully completed the
instructor training course and paid the train-
ing fee.
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§6.15. Basic Application Muaterials Re-
quired. An applicant must complete the
application materials required by this sec-
tion and forward the completed materials to
the department at its headquarters in Austin.
Except as otherwise provided, an applica-
tion must contain all the following items.

(1) Proficiency certificate. The
applicant must submit a handgun profi-
ciency certificate issued upon successful
completion of a handgun proficiency course
approved by the department and taught by a
certified handgun instructor.

(2) Application form. The appli-
cant must submit a completed application
on Form CR-78, which is adopted for that
purpose. The applicant must complete the
unique application form provided to that
individual by the departmeut. An applica-
tion form may not be transferred or ex-
changed, or submitted by another applicant.
The application form will require a state-
ment of the applicant’s:

(A) full name and place and
date of birth;

(B) race and sex;

(C) residence and business
addresses for the preceding five years:

(D) hair and eye color;
(E) height and weight:

(F) driver’s license number
or identification certificate number issued
by the department;

(G) criminal history record

information, including a list of offenses for

which the applicant has been arrested or

" charged under an information or indictment,
and the disposition of each offense; and

(H) history during the pre-
ceding five years, if any, of treatment re-
ceived by, commitment to, or residence in:

(i) adrug or alcohol treat-
ment center licensed to provide drug or
alcohol treatment under the laws of this
state or another state; or

(ii) a psychiatric hospital.

(3) Proof of residency in this
state. The applicant must provide proof of
residence in this state for the six-month
peried preceding the date of application.
Residency may be shown by the following
types of documents:

(A) proof that the applicant
has been issued and has maintained an un-
expired Texas driver’s license or personal
identification card issued by the department
for six months or longer; provided further,
that possession by an applicant of a driver’s
license issued by another state constitutes
prima facie evidence of residency in such
other state;

(B) proof that the applicant
has been registered to vote in this state for
six months or longer;

(C) proof that the applicant
has owned or leased a residence in this state
for six months or longer, Deed records,
rental contracts, rental receipts, or cancelled
checks showing payment of rent may be
used to support a claim of residency:

(D) records of utility pay-
meats; or

(E) other proof acceptable to
the department.

(4) Two recent color passport
photographs of the applicant. The applicant
shall submit two identical photographs of
the applicant to the person who fingerprints
the applicant, as detailed in paragraph (5) of
this section. The photographs must be un-
retouched color prints. Snapshots, vending
machine prints, and full length photographs
will not be accepted. The photographs must
be ~ by-two inches in size. The photo-
g > must be taken in normal light, with
white or off-white background. The photo-
graphs must present a good likeness of the
applicant taken within the last six months,
The photographs must present a clear, fron-
tal image of the applicant, and include the
full face from the bottom of the chin to the
top of the head, including hair. The image
of the applicant must be between one and
1-3/8 inches. Only the applicant may be
portrayed.

(5) Two fingerprint cards. The
applicant must be fingerprinted by a person
employed by a law enforcement agency
who is appropriately trained in recording
fingerprints. The applicant must display a
Texas driver's license or personal identifi-
cation card issued by the department. The
ap~icant must deliver two passport photo-
graphs as described in paragraph (4) of this
section, two blank fingerprint cards sup-
plied by the department, and an instruction
page included in the application materials
on Form CR-75, which is adopted for that
purpose. An instructor applicant is not re-
quired to submit photographs. Two com-
plete sets of legible and classifiable
fingerprints of the applicant must be re-
corded on cards provided by the depart-
ment. The person who records the appli-
cant’s fingerprints shall:

(A) verify that the passport
photographs are of the person being
fingerprinted (not required for instructor ap-
plicants);

(B) either complete or venfy
the accuracy of the non-fingerprint data be-
ing submitted on the card:

(C) record the individual’s
fingerprints on the card, in a manner consis-
tent with that normally done for an arrest
fingerprint card, including the simultaneous
impressions;

(D) obtain the signature of
the license applicant on both the fingerprint
cards and on the back of one of the passport
photographs; (not required for instructor ap-
plicants). The applicant’s signature must
comply with §15.21 of this title (relating to
Signature);

(E) sign the fingerprint card
and the back of the same passport photo-
graph signed by the applicant; (not required
for instructor applicants); and

(F) return all documents to
the applicant to be forwarded to the depart-
ment.

(6) Affidavits. The applicant
must execute and submit affidavits which in
substance state the following:

(A) the applicant has read
and understood each provision of Texas
Civil Statutes, Article 4413(29¢e) that cre-
ates an offense under the laws of this state,
and each provision of the laws of this state
related to the use of deadly force. Form CR-
86L is adopted for this purpose;

(B) the applicant fulfills all
the eligibility requirements for a license to
carry a concealed handgun. Fortn CR-87L
is adopted for this purpose. and

(C) the applicant authorizes
the director to make inquiry into any non-
criminal history records that are necessary
to determine the applicant’s eligibility for a
license. Form CR-85L is adopted for this
purpose.

(7) Signature of applicant. The
applicant must sign the passport photograph
holder provided by the department. The ap-
plicant’s signature must comply with
§15.21 of this title (relating to Signature).

(8) Fee. Except as otherwise

provided, the applicant must submit a non-
refundable fee of $140 with the application
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for license. The fee must be in the form of a
cashier’s check, money order, or a check
issued by a federal, state, or local govern-
ment agency, made payable to the Texas
Department of Public Safety.

(9) Proof of age. Proof of age
may be established by a Texas driver's li-
cense or personal identification card issued
by the department. If an applicant cannot
show proof of age through a driver’s license
or personal identification card issued by the
department, the applicant must submit alter-
native proof of age. The applicant may sub-
mit a certified copy of the applicant’s birth
certificate as prescribed in §15.24 of this
title (relating to Birth Certificate Or Other
Acceptable Evidence).

(10) Social Security number. An
applicant must provide the applicant’s So-
cial Security number. This information is
required to assist in the administration of
laws relating to child support enforcement,
as required and authorized by Family Code,
§231.302.

§6.16. Special Application Procedures and
Fees.

(a) Senior citizens. For purposes of
this subsection, a person 60 years of age or
older is considered a senior citizen and is
entitled to a reduced fee. Senior citizens
must submit the basic application materials
required, except that the department shall
reduce by 50% any fee required for the
issuance of an original, duplicate, or modi-
fied license under the Act.

(b) Indigent persons.

(1) Eligibility. The department
shall reduce by 50% any fee required for
the issuance of an original, duplicate, modi-
fied, or renewed license under the Act if the
department determines that the applicant or
license holder is indigent. Indigency is de-
termined by determining the size of the
family unit and the yearly income level of
the family unit. For purposes of this subsec-
tion, an applicant is indigent if the appli-
cant’s income is not more than 100% of the
applicable income level established by the
federal poverty guidelines according to Fig-
ure 1: 37 TAC §6.16(b)(1). Federal Poverty
Guidelines.

Figure 1: 37 TAC §6.16(b)(1)

(2) Applicants who are indigent
must submit the basic application required.
In addition, persons applying under this
subsection are required to submit proof of
indigency. An applicant may demonstrate
indigency by producing the applicant’s most
recent tax return, a recent application for
government assistance, or by other means
acceptable to the department.

(c) Honorably retired peace officer.

(1) Eligibility. A person who is
licensed as a peace officer under Texas
Government Code, Chapter 415, and who
has been employed full-time as a peace

officer by a law enforcement agency may
apply for a license upon retirement. The
application must be made not later than the
first anniversary after the date of retirement.
The department may issue a license to an
applicant who is a retired peace officer if
the applicant is:

(A) honorably retired. For
purposes of this subsection, "honorably re-
tired" means the applicant:

(i) did not retire in lieu of
any disciplinary action;

(ii) was employed as a
full-time peace officer for not less than ten
years by one agency; and

(ili) is entitled to receive
a pension or annuity for service as a law
enforcement officer.

(B) is physically fit to pos-
sess a handgun; and

(C) is emotionally fit to pos-
sess a handgun.

(2) Proficiency. To obtain a li-
cense under this subsection, a retired peace
officer must maintain, for the category of
weapon licensed, the proficiency required
for a peace officer under Texas Government
Code, §415. 035. In lieu of a standard cer-
tificate of proficiency, an honorably retired
peace officer may submit evidence of profi-
ciency issued by a state or local law en-
forcement agency, or by the Texas
Commission on Law Enforcement Officer
Standards and Education (TCLEOSE). The
department or a local law enforcement
agency shall allow a retired peace officer of
the department or agency an opportunity to
annually demonstrate the required profi-
ciency. The proficiency shall be reported to
the department on application and renewal.
An applicant who submits evidence of pro-
ficiency under this paragraph is not required
to apply for or attend a course of instruction
with a certified handgun instructor.

(3) Application and fee.

(A) Evidence of proficiency.
The applicant shall submit evidence of pro-
ficiency issued by a state or local law en-
forcement agency.

(B) Application materials.

(C) Letter ot good standing.
In addition to the basic applicadons re-
quired, the applicant shall submit a sworn
statement on agency letterhead from the
head of the law enforcement agency em-
ploying the applicant to state the following:

(i) the name and rank of
the applicant;

(ii) the status of the appli-
cant before retirement;

(ili) whether or not the
applicant was accused of misconduct at the
time of the retirement;

(iv) the physical and
mental condition of the applicant;

(v) the type of weapons
the applicant had - smonstrated proficiency
with during the iast year of employment;

(vi) whether the applicant
would be eligible for rcemployment with
the agency, and if not, the reasons the appli-
cant is not eligible; and

(vil) a recommendation
from the agency head regarding the issu-
ance of a license under the Act.

(D) Reduced fee. The fee for
a license issued under this subsection shall
be $25.

(d) Honorably retired special agent.
A retired criminal investigator of the United
States who is designated as a "special
agent” may apply for a license as an honor-
ably retired peace officer. Except as other-
wise provided, the license fee  and
application procedure for an honorably’ re-
tired special agent shall be the same as for
an honorably retired peace officer. An ap-
plicant described by this subsection may
submit the application at any time after
retirement. The applicant shall submit with
the application proper proof of retired status
by presenting the following documents pre-
pared by the agency from which the appli-
cant retired:

(1) retirement credentials; and

(2) aletter from the agency head
on agency letterhead stating that the appli-
cant retired in good standing.

(e) Active judicial officer.

(1) Eligibility. An active judicial
officer is eligible for a license to carry a
concealed handgun. The department shall
issue a license to an active judicial officer
who meets the requirements of this subsec-
tion,

(2) Application and fee. An ap-
plicant for a license who is an active judi-
cial officer must submit the basic
application materials required, except that:

* (A) the fee for a license is-
sued under this subsection shall be $25;

(B) the classroom instruction
part of the proficiency course required for
an active judicial officer is not subject to a
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minimum hour requirement. Applicants
who are active judicial officers shall be
required to take classroom instruction only
on:

(i) handgun use,
ciency, and safety; and

profi-

(ii) proper storage prac-
tices for handguns with an emphasis on
storage practices that eliminate the possibil-
ity of accidental injury to a child.

(3) Renewal. An active judicial
officer is not required to attend the class-
room instruction part of the continuing edu-
cation proficiency course to renew 4
license.

(f) Retired judicial officer. The de-
partment shall issue a license to a retired
judicial officer who meets the requirements
of this subsection, An applicant for a li-
cense who is a retired judicial officer must
submit the basic application materials re-
quired, except that:

(1) the fee for a license issued
under this subsection shall be $25; and

(2) a retired judicial officer shall
be required to take classroom instruction
only on:

(A) handgun use,
ciency. and safety; and

profi-

(B) proper storage practices
for handguns with an emphasis on storage
practices that eliminate the possibility of
accidental injury to a child.

(g) Felony prosecutor. An attorney
who is elected or appointed to represent the
state in the prosecution of felony cases is
eligible for a license to carry a concealed
handgun. The department shall issue a li-
cense to carry a concealed handgun under
this subsection to an applicant who meets
the requirements for an active judicial offi-
cer, No fee is required for an original, du-
plicate, or renewed license for an applicant
who meets the requirements of this subsec-
tion.

(h) Reciprocal licenses for non-
residents. On application by a person who
has a valid license to carry a concealed
handgun issued by another state, the depart-
ment may issue to the non-resident license
holder a reciprocal license without requiring
that the person meet eligibility requirements
or pay fees otherwise imposed by the Act.
Before issuing a reciprocal license, the de-
partment must first determine that:

(1) the eligibility requirements
imposed by the other state are at least as
rigorous as the requirements imposed by the
Act; and

(2) the other state provides re-
ciprocal licensing privileges to a person

who holds a license issued by the depart-
ment under the Act and applies for a license
in the other state.

(i) Instructor applicants.

(1) Eligibility. To be eligible to
be a certified handgun instructor, a instruc-
tor applicant must be eligible to be licensed
to carry a concealed handgun. A certified
handgun instructor is not required to be
licensed to carry a concealed handgun.

(2) Application and fee. Prior to
being accepted for training by the depart-
ment, an instructor applicant must complete
the required application materials and sub-
mit these to the department at its headquar-
ters in Austin. An instructor applicant must
complete the basic application materials re-
quired, except that:

(A) photographs are not re-
quired;

(B) the fee for application
and training is $100; and

(C) in addition to other re-
quired application materials, instructor ap-
plicants are required to submit certain
additional information required by the de-
partment on Form CR-90T, which is
adopted for this purpose.

§6.17. Application Review and Background
Investigation.

(a) Applications must be complete
and legible. If an application is not legible
or is not complete, the department will no-
tify the applicant of any apparent defi-
ciency. The applicant will have 90 days
from the date on which the department first
received the original license application to
amend the application. Upon request, the
department may extend the period to amend
the application for one additional 90-day
period. After the period to amend has ex-
pired, then the application process will be
terminated.

(b) Time to review application and
complete background investigation. Be-
tween September 1, 1995 and December 31,
1996, the department shall conduct the ap-
plication review and background investiga-
tion not later than the 90th day after the
date on which the director’s designee re-
ceives the completed application materials.
After January 1, 1997, the department shall
conduct the application review and back-
ground investigation not later than the 60th
day after the date on which the director’s
designee receives the completed application
materials. The department shall conduct the
application review and background investi-
gation within the required time period, as
measured from the date when the applica-

tion was received and complete. An appli-
cation is not considered to have been
received until it is complete. Failure of the
department to either issue or deny a license
for a period of more than 30 days after the
time required constitutes denial.

(c) Central background investiga-
tion. On receipt of the completed applica-
tion materials, the department shall review
the application and conduct a background
check of each applicant. The central back-
ground investigation will include a criminal
history record check of each applicant for
an original or renewal license or certifica-
tion through the department’s computerized
criminal history system. The department
shall send one set of the applicant’s finger-
prints to the Federal Bureau of Investigation
for a national criminal history check of the
applicant. The scope of the background in-
vestigation additional to the criminal history
check is within the sole discretion of the
department.

(d) Field background investigation.
Not later than the 30th day after the date the
department receives the application materi-
als, the department shall send the applica-
tion materials to the director’s designee in
the geographical area of the applicant’s resi-
dence for a field background investigation.
The director’s designee is authorized to
conduct & field background investigation.
The scope of the field background investi-
gation is within the sole discretion of the
department. The director's designee is au-
thorized to conduct an additional criminal
history record check of the applicant and an
investigation of locally maintained official
records to verify the accuracy of the appli-
cation materials. The director’s designee is
authorized to check local arrest records of
law enforcement agencies in each city and
county where the applicant has resided for
the five years preceding the date of applica-
tion. The director's designee is authorized
to obtain copies of official records of arrests
or convictions if necessary. On request of
the director’s designee, a juvenile court
shall reopen and allow the department to
inspect the files and records of the juvenile
court relating to the license applicant. The
director’s designee is authorized to investi-
gate other credible information received and
to conduct appropriate follow-up investiga-
tion as necessary. Upon completion of the
investigation, the director’s designee shall
return all application materials and investi-
gation results to the appropriate division of
the department at the address as specified in
§6.3 of this title (relating to Correspon-
dence). The investigation results shall in-
clude a written recommendation that the
application either be approved or disap-
proved. The investigation results may in-
clude affidavits from other persons stating
grounds for denial.
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§6.18. License Issuance.

(a) The department shall issue a li-
cense to carry a concealed handgun to an
applicant if the applicant meets all the eligi-
bility requirements and submits all the re-
quired  application = materials.  The
department shall not issue a license or in-
structor certificate to any applicant for
whom possession of a firearm would be in
violation of state or federal law. This deter-
mination will be based on all information
available to the department, including infor-
mation provided to the department on the
application, the background investigation,
and other information provided to the de-
partment.

(b) Category. The department may
issue a license to carry handguns only of the
categories indicated on the applicant's cer-
tificate of proficiency issued.

(c) Effective date of license. A li-
cense issued before January 1, 1996, is not
effective until January 1, 1996. A license
issued before January 1, 1996, shall be
clearly marked to reflect the date on which
it becomes effective. The department shall
inform each recipient of a license before
that date that the license is not effective
until that date. On or after January 1, 1996,
a license issued under the Act is effective
from the date of issuance.

(d) Form of license. A license to
carry a concealed handgun shall include the
following information:

(1) a number assigned to the li-
cense holder by the department;

(2) a statement of the period for
which the license is effective;

(3) a statement of the category
or categories of handguns the license holder
may carry. The categories of handguns are
as follows:

(A) SA: any handguns,
whether semi-automatic or not: and

(B) NSA: handguns that are
not semi-automatic;

(4) a color photograph of the li-
cense holder; and

(5) the license holder's full
name, date of birth, residence address, hair
and eye color, height, weight, signature, and
the number of a driver’s license or an iden-
tification certificate issued to the license
holder by the department.

§6.19. Duplicate License; Notice of Change
of Address or Name.

(a) A license holder may not own
or possess more than one license to carry a
concealed handgun issued by the depart-
ment.

(b) If a license is lost, stolen, or
destroyed, the license holder shall apply for
a duplicate license not later than the 30th
day after the date of the loss, theft, or
destruction of the license. A license holder
who moves from the address stated on the
license or whose name is changed by mar-
riage or otherwise, shall, not later than the
30th day after the date of the address or
name change, apply for a duplicate license
and shall notify the department and provide
the department with the number of the per-
son's license and the person’s:

(1) former and new address; or
(2) former and new names.

(c) The department shall make the
forms for duplicate license available on re-
quest.

(d) The department shall charge a
license holder a fee of $25 for a duplicate
license.

(e) If a license holder is required
under this section to apply for a duplicate
license and the license expires not later than
the 60th day after the date of the loss, theft,
or destruction of the license, the applicant
may renew the license with the modified
information included on the new license.
The applicant shall pay only the nonrefund-
able renewal fee.

§6.20. Modified License.

(a) The department may modify the
license of a license holder who meets all the
eligibility requirements and submits all the
modification materials. A license holder
who wishes to modify a license to allow the
license holder to carry a handgun of a dif-
ferent category than the license indicates
shall apply in person to a certified handgun
instructor, The license holder must demon-
strate the required knowledge and profi-
ciency to obtain a handgun proficiency
certificate in that category as described by
the Act, §17. To modify a license to allow a
license holder to carry a handgun of a dif-
ferent category than the license indicates,
the license holder must:

(1) complete a proficiency ex-
amination;

(2) obtain a handgun proficiency
certificate not more than six months before
the date of application for a modified li-
cense; and

(3) submit to the department:

(A) an application for a mod-
ified license on a form provided by the
department;

(B) a copy of the handgun
proficiency certificate;

(C) a modified license fee of
$25; and

(D) two recent color passport
photographs of the license holder.

(b) The department shall make the
forms for modified license available on re-
quest. Not later than the 45th day after
receipt of the modification materials, the
department shall issue the modified license
or notify the license holder in writing that
the modified license application was denied.

{c) On receipt of a modified li-
cense, the license holder shall return the
previously issued license to the department.

§6.21. Renewal of License.

(a) A license expires on the first
birthday of the license holder occurring af-
ter the fourth anniversary of the date of
issuance.

(b) A renewed license expires on
the license holder's birth date, four years
after the date of the expiration of the pre-
vious license.

{c) A duplicate license expires on
the date the license that was duplicated
would have expired.

(d) A modified license expires on
the date the license that was modified
would have expired.

() To renew a license, a license
holder must:

(1) complete a continuing edu-
cation course in handgun proficiency under
the Act. §16(c) not more than six months
before the date of application for renewal;

(2) obtain a handgun proficiency
certificate not more than six months before
the date of application for renewal; and

(3) submit to the department:

(A) an application for re-
newal on a form provided by the depart-
ment;

(B) a copy of the handgun
proficiency certificate;

(C) payment of a nonrefund-
able renewal fee as set by the department;
and

(D) two recent color passport
photographs of the applicant.

(f) Not later than the 60th day be-
fore the expiration date of the license. the
department shall mail to each license holder
a written notice of the expiration of the
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license and a renewal form. The department
shall renew the license of a license holder
who meets all the eligibility requirements
and submits all the renewal materials. Not
later than the 45th day after receipt of the
renewal materials, the department shall is-
sue the renewal or notify the license holder
in writing that the renewal application was
denied.

Issued in Austin, Texas, on October 3, 1995.

TRD-9512685 James R. Wilson
Director
Toxas Department of
Public Salety

Effective date: October 5, 1995
Expiration date: February 2, 1996

For further information, please call: (512)
465-2890

¢ L 4 ¢

Subchapter C. Procedures on
Denial of License

* 37 TAC §6.31, §6.32

The new sactions are adopted on an emer-
gency basis under Texas Civil Statutes, Arli-
cle 4413(29ee), §22, which authorize the
depa’gmeni 1o adopt rules to administer this
article.

§6.31. Notice of Denial; Grounds.

(a) After the time has elapsed for
the department to conduct the application
review and background investigation re-
quired, the department shall either issue the
license or shall give the applicant written
notice of denial. Notice of denial will be
mailed to the address currently reported to
the department by the applicant, as provided
in §6.3 of this title (relating to Correspon-
dence).

(b) A notice of denial shall state
one or more of the following grounds for
denial:

(1) that the applicant failed to
qualify under the eligibility criteria listed in
the Act, §2:

(2) that the director’s designee
has recommended denial by affidavit sub-
mitted to the department under the Act.
§5(b): or

(3) that a certified instructor has
recommended denial by affidavit submitted
to the department under the Act, §17.

§6.32. Request for Hearing; Administrative
Review of Denial.

(a) Not later than the 30th day after
the notice of denial is received by the appli-
cant, according to the records of the depart-
ment, the license applicant may request a
hearing on the denial. A hearing request:

(1) must be in writing;

(2) must be addressed to the de-
partment at the address specified in §6.3 of
this title (relating to Correspondence); and

(3) must be received by the de-
partment in Austin prior to the 30th day
after the date of receipt by the applicant of
the written notice of denial.

(b) If an applicant or a license
holder does not request a hearing, a denial
becomes final on the 30th day after receipt
of written notice.

(c) Petition for hearing. On receipt
of a request for hearing from an applicant,
within 30 days of receipt of such hearing
request, the department shall file a petition
and request a hearing in the appropriate
justice court of the county of applicant’s
residence. The department shall send a copy
of the petition to the applicant at the address
specified in §6.3 of this title (relating to
Correspondence). The justice court shall act
as an administrative hearing officer and
conduct a hearing to review the denial of
license. The justice court shall schedule a
hearing to be held not later than 60 days
after the hearing request was received by
the department. The hearing date may be
reset on the motion of either party, by
agreement of the parties, or by the court as
necessary to accommodate the court's
docket.

(d) Evidence and procedure. The
department may be represented by a district
attorney or county attorney, the attorney
general, or a designated member of the
department. The applicant may be repre-
sented by an attorney. Both the applicant
and the department may present evidence.
The department is specifically authorized to
utilize and to introduce into evidence certi-
fied copies of governmental records to es-
tablish the existence of certain events which
could result in the denial of a license under
the Act, including but not limited to records
1egarding convictions, judicial findings re-
garding mental competency, judicial find-
ings regarding chemical dependency, or
other matters that may be established by
governmental records which have been
properly authenticated. A hearing under this
section is not subject to Texas Government
Code, Chapter 2001 (Administrative Proce-
dure Act). The justice court shall determine
if the denial is supported by a preponder-
ance of the evidence. If the court deter-
mines that the denial is supported by a
preponderance of the evidence, then the
court shall affirm the denial. If the court
determines that the denial is not supported
by a preponderance of the evidence, then
the court shall order the department to im-
mediately issue the license to the applicant.

Issued in Austin, Texas, on October 3, 1995.

TRD-9512687 James R Wilson
Director
Texas Depantment of

Public Safety

Efiective date: October 5, 1995
Expiration date: February 2, 1996

For further information, please call: (512)
465-2890

¢ ¢ ¢

Subchapter D. Time, Place,
and Manner Restrictions on
License Holders

* 37 TAC §§6.41-6.47

The new sections are adopted on an emer-
gency basis under Texas Civil Statutes, Arti-
cle 4413(29e6), §22, which authorizes the
department to adopt rules to administer this
arlicle.

§6.41. Carry While Intoxicated. A license
holder may not carry a handgun while in-
toxicated. Violation is a Class A misde-
meanor under Texas Penal Code, §46.035.

§6.42. Failure to Conceal Handgun. A li-
cense holder carrying a handgun must keep
the handgun concealed. This restriction
does not apply if the license holder displays
the handgun under circumstances in which
the actor would have been justified in the
use of deadly force under Texas Penal
Code, Chapter 9. Violation is a Class A
misdemeanor under Texas Penal Code, §46.
035.

§6.43. Failure To Display License On De-
mand. If a license holder is carrying a
handgun on or about the license holder’s
person, then upon demand by a magistrate
or a peace officer that the license holder
display identification, the license holder
shall display both the license holder's driv-
er’s license or identification certificate is-
sued by the department and the license
holder’s handgun license. Violation is a
Class B misdemeanor under the Act, §6(i).

§6.44. Piaces Prohibited: Felony Violu-
tions. A license holder may not carry a
handgun on or about the license holder’s
person under authority of the Act in the
following places:

(1) On the premises of a busi-
ness that has a permit or license issued
under Alcoholic Beverage Code, Chapters
25, 28, 32, or 69, if the business derives
51% or more of its income from the sale of
alcoholic beverages for on-premises con-
sumption. Posting is required by the Act,
but an establishment’s failure to post is not
a statutory defense to the license holder.
Violation is a third degree felony under
Texas Penal Code, §46.035.

(2) On the premises of a correc-
tional facility. No posting is required by the
Act. Violation is a third degree felony under
Texas Penal Code, §46. 035.
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(3) On the physical premises of
a school, an educational institution, or a
passenger transportation vehicle of a school
or an educational institution, whether the
school or educational institution is public or
private. unless pursuant to written regula-
tions or written authorization of the institu-
tion. No posting is required by the Act.
Violation is a third degree felony under
Texas Penal Code, §46.03.

(4) On the premises of a polling
place on the day of an election or while
early voting is in progress. No postng 1s
required by the Act. Violation is a third
degree felony under Texas Penal Code,
§46.03

(5) In any government court or
offices utilized by the court, unless pursuant
to written regulations or written authoriza-
tion of the court. No posting is required by
the Act. Violation is a third degree felony
under Texas Penal Code, §46.03.

(6) On the premises of a race-
track. No posting 1s required by the Act.
Violation is a third degree felony under
Texas Penal Code, §46.03.

(7) Into a secured area of an air-
port. No posting is required by the Act.
Violation is a third degree felony under
Texas Penal Code, §46.03.

§6.45. Places Prohibited: Cluss A Misde-
meanor Violetions. A license holder may
not carry a handgun on or about the license
holder’s person under authority of the Act
in the following places:

(1) On the premises of a hospi-
tal hicensed under the Health and Safety
Code., Chapter 241, unless the license
holder has written authorization of the hos-
putal administration Posting is required by
the Act, but an establishment's failure to
post is not a statutory defense to the license
holder Violation is a Class A misdemeanor
under Texas Penal Code, §46.035.

(2) On the premises of a nursing
home licensed under the Health and Safety
Code, Chapter 242, unless the license
holder has written authorization of the nurs-
tng home administration. Posting is required
by the Act, but an establishment’s failure to
post is not a statutory defense to the license
holder. Violation is a Class A misdemeanor
under Texas Penal Code, §46.035.

(3) On the premises where a
high school. collegiate, or professional
sporting event is taking place. unless the
license holder is a participant in the event
and a handgun is used in the event. No
posting is required by the Act. Violation is
a Class A misdemeanor under Texas Penal
Code. §46.035.

4) In an amusement park.
“Amusement park” means a permanent in-
door or outdoor facility or park where
amusement rides are available for use by
the public that is located in a county with a
population of more than one million,
encompasses at least 75 acres in surface
area, is enclosed with access only through
controlled entries, is open for operation
more than 120 days in each calendar year,
and has security guards on the premises at
all times. The term does not include any
public or private driveway, street, sidewalk
or walkway, parking lot, parking garage, or
other parking area. No posting is required
by the Act. Violation is a Class A misde-
meanor under Texas Penal Code, §46.035.

(5) On the premises of a church,
synagogue, or other established 'place of
religious worship. No posting is required by
the Act. Violation is a Class A misde-
meanor under Texas Penal Code, §46.035.

(6) At any meeting of a govern-
mental entity. No posting is required by the
Act. Violation is a Class A misdemeanor
under Texas Penal Code, §46.035.

§6.46. Pluces Prohibited: Cluss C Misde-
meanor Violation. A license holder may
not carry a handgun on or about the license
holder’s person under authority of the Act
on or across land of the Lower Colorado
River Authority. No posting is required by
the Act. Violation is a Class C misde-
meanor under Parks and Wildlife Code,
§62.081.

§6.47. Places Prohibited: Administrative
Violation. A license holder may not carry
a handgun on or about the license holder’s
person under authority of the Act on pre-
mises of the Department of Public Safety,
unless the department is conducting a com-
petition or training session involving the use
of firearms and the license holder is a par-
ticipant in the event and a handgun is used
in the event. No posting is required.

Issued in Austin, Texas, on October 3, 1995.

TRD-9512688 James R. Wilson

Director
Texas Department of
Public Safety

Effective date: October 5, 1995

Expiration date: February 2, 1996

For further information, please call: (512)
465-2890

¢ L4 ¢
Subchapter E. Enforcement
Procedures
e 37 TAC §§6.51-6.54

The new sections are adopted on an emer-
gency basis under Texas Civil Statutes, Arti-
cle 4413(29ee), §22, which authorize the

depariment to adopt rules to administer rules
this article. Authority for the depariment to
adopt rules for local law enforcement to re-
port concealed handgun incidents is provided
by Texas Government Code, §411.047(b).

§6.51. Awthority of Peace Officer to Dis-
arm. A peace officer who is acting in the
lawful discharge of the officer’'s official
duties is authorized to disarm a license
holder at any time when the peace officer
reasonably believes it is necessary for the
protection of the license holder, peace offi-
cer or other individuals. The peace officer
shall return the handgun to the license
holder before discharging the license holder
from the scene when the peace officer has
determined that the license holder is not a
threat to the peace officer, license holder, or
other individuals, and providing that the
license holder has not violated any provi-
sion of the Act, or has not committed any
other violation that results in the arrest of
the license holder.

§6.52. Duties of Peace Officer on Arrest of
License Holder. If a peace officer arrests
and takes into custody a license holder who
is carrying a handgun under the authority of
the Act, the peace officer shall seize the
license holder’s handgun and license as evi-
dence. If the license holder has committed a
violation for which suspension or revoca-
tion would be required, then the officer
shall submit the appropriate violation report
as required by this chapter.

§6.53. Application of Code of Criminal
Procedure to Seized Evidence.  The provi-
sions of the Code of Criminal Procedure,
Article 18.19, relating to the disposition of
weapons seized in connection with criminal
offenses, apply to a handgun seized under
this subsection.

§6.54. Duty of Court on Conviction of Li-
cense Holder. Any judgment of convic-
tion entered by any court for an offense
under Texas Penal Code, §46.035, shall
contain the handgun license number of the
convicted license holder.

Issued in Austin, Texas, on October 3, 1995.

TRD-9512691 James R Wilson
Director
Texas Department of
Public Safety

Effective date: October 5, 1995

Expiration date: February 2, 1996

For further information, please call: (512)
465-2890

L4 ¢ ¢
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Subchapter F. Suspension and
Revocation Procedures
* 37 TAC §§6.61-6.63

The rew sections are adopted on an emer-
gency basis under Texas Civil Statutes, Arti-
cle 4413(29ee), §22, which authorize the
depariment to adopt rules to administer this
article. Authority for the department to adopt
rules for local law enforcement to report con-
cealed handgun incidents is provided by
Texas Government Code, §411.047(b).

§6.61. Suspension of License for Violation
of the Act.

(a) Violation report; suspension of
license. If any peace officer believes that
grouncs for suspension exist, the officer
shall piepare an affidavit on a form pro-
vided by the department stating the reason
for the suspension of the license. The offi-
cer shall send the department all of the
information available to the officer at the
time of the preparation of the violation re-
port. The officer shall attach the officer’s
reports relating to the license holder to the
form and send the form and the attachments
to the appropriate division of the depart-
ment at its Austin headquarters not later
than the fifth working day after the date the
form is prepared. The officer shall send a
copy of the form and the attachments to the
license holder.

(b) Notice of suspension; grounds.
The department shall give written notice to
each license holder of any suspension of
that licerse. A license may be suspended
under this section if the license holder:

(') is convicted of disorderly
conduct under Texas Penal Code, §42.01;

(2) fails to display a license as
required by the Act, §6(h) and §6(i);

(3) fails to notify the department
of a change of address or name as required
by the Act, §8:

(4) carries a concealed handgun
under the authority of the Act of a different
category than the license holder is licensed
to carry,

(5) has been charged by indici-
ment with the commission of an offense
that would make the license holder ineligi-
ble for a license on conviction; or

(6) fails to return a previously
issued licens~ after such license has been
modified as required by the Act, §10(d).

(c) Surrender of license. If the li-
cense holder has not surrendered the license
or the license was not seized as evidence,
the license holder shall surrender the license
to the appropriate division of the depart-
ment not later than the tenth day after the
date the license holder received the notice
of suspension from the department unless
the license holde: requests a hearing from
the department.

(d) Hearing request. The license
holder may request that the justice court in
the justice court precinct in which the li-
cense holder resides review the suspension
as provided by §6.32 of this title (relating to
Request for Hearing; Administrative Re-
view of Denial). If a suspension hearing is
held and the court order is ordered by the
justice court, the license holder shall surren-
der the license on the date an order of
suspension has beeii entered by the justice
court.

(e) Procedure. Suspension hearings
shall be conducted in the same manner as
hearings on denial.

(f) Length of suspension. A license
may be suspended for not less than one year
and not more than three years.

§6.62. Family Code Suspension of License.

(8) On receipt of a final order sus-
pending a license to carry a concealed hand-
gun, issued pursuant to Family Code,
§232.010 (relating to the enforcement of
child support obligations), the department
shall determine whether a license has been
issued to the individual named in the order
of suspension. If a license has been issued,
the department shall: v

(1) record the suspension of the
license in the department records;

(2) report the suspension as ap- -

propriate; and

(3) demand surrender of the sus-
pended license.

(b) No administrative review or
hearing shall be provided by the department
to the license holder to review a final order
suspending license under this section.

(c) On receipt of an order vacating
or staying an order suspending a license
pursuant to Family Code, §232.013, the de-
partment may reissue the license to the li-
cense holder.

§6.63. Revocation of License.

(a) Violation report; revocation of
license. If a peace officer believes that
grounds for revocation exist, the peace offi-
cer shall prepare an affidavit on a form
provided by the department stating the rea-
son for the revocation of the license. The
officer shall send the department all of the
information available to the peace officer at
the time of the preparation of the form. The
officer shall attach the officer’s reports re-
lating to the license holder to the form and
send the form and attachments to the de-
partment at its' headquarters in Austin not
later than the fifth working day after the
date the form is prepared. The officer shall
send a copy of the form and the attachments
to the license holder.

(b) Notice of revocation; grounds.
The department shall give written notice to
each license holder of any revocation of that
license. A license may be revoked if the
license holder:

(1) was not entitled to the li-
cense at the time it was issued;

(2) gave false information on
the application;

(3) subsequently becomes ineli-
gible for a license under the Act, §2; or

(4) is convicted of an offense
under Texas Penal Code, §46.035.

(c) Surrender of license. If the li-
cense holder has not surrendered the license
or the license was not seized as evidence,
the license holder shall surrender the license
to the appropriate division of the depart-
ment not later than the tenth day after the
date the license holder receives the notice of
revocation from the department, unless the
license holder requests a hearing from the
department.

(d) Hearing request. The license
holder may request that the justice court in
the justice court precinct in which the li-
cense holder resides review the revocation
as provided by §6.32 of this title (relating to
Request for Hearing; Administrative Re-
view of Denial). If a revocation hearing is
held and the court order is ordered by the
justice court, the license holder shall surren-
der the license on the date an order of
revocation has been entered by the justice
court.

{e) Procedure. Revocation hearings
shall be conducted in the sume manner as
hearings on denial.

(f) Length of revocation; reapplica-
tion. A license holder whose license has
been revoked for a reason listed in this
section may reapply as a new applicant for
the issuance of a license under the Act after
the second anniversary of the date of the
revocation if the cause for revocation no
longer exists. If the cause of revocation still
exists on the date of the second anniversary
after the date of revocation, the licensee
may not apply for a new license until the
cause for the revocation no longer exists
and has ceased,to exist for a period of two
years.

Issued in Austin, Texas, on October 3, 1995.

TRD-9512693 James R. Wilson
Director
Texas Department of
Public Safety

Effective date: October 5, 1995
Expiration date: February 2, 1996
For further information, please call: (512)
465-2890
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Subchapter G. Certified Hand-
gun Instructors

® 37 TAC §§6.71-6.96

The new seclions are adopted on an emer-
gency basis under Texas Civil Statutes, Arti-
cle 4413(29ee), §22, which authorize the
depariment to adopt rules to administer this
article. Authority to adopt by rule specific pro-
cedures is provided under Article 4413(29ee)
as follows: recordkeeping responsibilities of
certified handgun instructors, §16(); fee for
handgun proficiency certificate, §17(a); and
retraining course for certified handgun in-
structors, §17(d).

§6.71. Application and Background Investi-
gation. An instructor applicant is subject
to a background investigation substantially
similar to the background investigation re-
quired for licensed applicants.

§6.72. Instructor Training. The depart-
ment shall provide necessary training to
eligible instructor applicants. To qualify for
certification as a handgun instructor, an in-
structor applicant must apply for and suc-
cessfully complete the instructor training
course offered by the department. The in-
structor applicant must demonstrate hand-
gun proficiency and knowledge and ability
to instruct persons on all required subjects.

§6.73. Equipment.  An instructor applicant
must bring the following required equip-
ment to training: one non semi-automatic
handgun; one semi-automatic handgun; am-
munition; ear and eye protection; other ap-
propriate protective clothing; and other
equipment as determined by the department.
Handguns must be at least nine millimeter
or .38 caliber.

§6.74. Inspection of Handguns. Each
handgun must be in safe and working con-
dition. No handgun may have any internal
modification which compromises the safety
of the weapon. Handguns are subject to
inspection by the department’s instructors
prior to training and at any time during the
training course. If the instructor finds that a
weapon is unsafe, then the instructor will
reject the weapon for use in training and
qualifications. The instructor may require
that any handgun be secured or removed
from department premises.

§6.75. Ammunition. Only standard Sport-
ing Arms Ammunition Manufacturing Insti-
tute (SAAMI) ammunition may be used
during training and qualification. This sec-
tion applies only to instructor training and
qualification provided by the department.

§6.76. Curriculum for Instructor Appli-
cants. The normal course of instruction

for instructor applicants shall be 40 hours in
length. Training will include instruction on
the following subjects:

(1) the laws thai relate to weap-
ons and to the use of deadly force:

(2) handgun use, proficiency.
and safety:

(3) nonviolent dispute resolu-
tion;

(4) proper storage practices for
handguns, including storage practices that
eliminate the possibility of accidental injury
to a child;

(5) techniques of group instruc-
tion; and

(6) other subjects deemed neces-
sary and appropriate by the department.

§6.77. Target. All courses of fire will be
scored on a standard TX-PT target. The
TX-PT is a blue silhouette target developed
by the department. No modifications to the
target or scoring will be allowed.

§6.78. Qualifying Scores.

(a) Shooting proficiency. An in-
structor applicant must qualify on both the
semi-automatic and non semi-automatic
handgun with minimum score of 90%. The
instructor applicant will have three opportu-
nities to demonstrate proficiency. The in-
structor applicant must show proficiency
during the training course.

(b) Written exam. An instructor ap-
plicant must pass a written exam with a
minimum score of 70%. The instructor ap-
plicant will be given one opportunity to
pass the written exam during the training
courses. If the instructor applicant fails the
first written exam, then the test may be
repeated twice at regularly scheduled train-
ing courses held by the department. The
instructor applicant must pass the written
exam by the third attempt and within six
months of application. Failure to pass
within six months will terminate the appli-
cation process.

§6.79. Conduct During Training.

(a) Good order and discipline will
be maintained during the training course.
Conduct which is disruptive or unsafe shall
be grounds for immediate ejection from the
training course. Unsafe handling of a hand-
gun shall constitute grounds for immediate
ejection from the training course.

(b) No instructor applicant or other
person present during training shall con-
sume alcohol prior to or during training.
Consumption of alcohol or illegal drugs
shall constitute grounds for immediate re-
moval from training. No alcohol shall be

brought on department premises. No person
who is impaired by any substance may be
present during training. Instructor applicants
who take prescription medication should
consult privately with the department's in-
structor about potential impairment of men-
tal and physical faculties. If good cause
exists to believe that any person is impaired
during training, then the department’s in-
structor shall remove that person from train-
ing.

() Removal of a instructor appli-
cant shall be at the sole discretion of the
instructor.

§6.80. Reapplication. An instructor appli-
cant who fails to qualify for certification
will be given a preference for an opportu-
nity to attend the normal course of instruc-
tion within six months.

§6.81. Abbreviated Instructor Training
Course.

(a) An instructor applicant may ap-
ply for an abbreviated instructor training
course which shall be 28 hours in length.

(b) An applicant for the abbreviated
instructor training course must provide doc-
umentation or credentials in support of one
of the following;

(1) that the individual has been
certified by the Texas Board of Private In-
vestigators and Private Security Agencies to
instruct others in the use of handguns;

(2) that the individual has been
certified by the National Rifle Association
of America as a handgun instructor; or

(3) that the individual regularly
instructs others in the use of handguns and
has graduated from a handgun instructor
school that uses a nationally accepted
course designed to train persons as handgun
instructors.

(c) An applicant for the abbreviated
instructor training course may be required
to produce course materials related to fire-
arms courses previously attended.

(d) An applicant for the abbreviated
instructor training course will be required to
take a pretest to demonstrate both handgun
knowledge and proficiency. The applicant
will be given one opportunity to pass the
pretest. To qualify for the abbreviated
course, the instructor applicant must
achieve the following score:

(1) a minimum score of 70% on
written pretest; and

(2) a minimum score of 90% on
proficiency with both a semi-automatic and
non semi-automatic handgun.

(e) An applicant for the abbreviated
instructor training course who fails to qual-
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ify on either the written or proficiency pre-
test for the abbreviated course of instruction
will not be permitted to attend the training
course, but will be given preference for an
opportunity to attend the normal course of
instruction within six months.

§6.82. Instructor Certification. An in-
structor applicant who has submitted the
required application material, successfully
completed training by the department, and
who meets the eligibility requirements, may
be certified as a handgun instructor by the
department. Upon certification, an instruc-
tor may conduct training and proficiency
examination of license applicants. Provided,
instructor certification is not effective be-
fore September 1, 1995, and provided that
course training credit may not be extended
to license applicants for training which oc-
curs prior to September 1, 1995.

§6.83. No Authority to Carry. Certifica-
tion as an instructor does not authorize a
person to carry a concealed handgun.

§6.84. Curriculum for License Applicants.

(a) Certified handgun instructors
must instruct license applicants on the basis
of the curriculum developed and approved
by the department. The department shall
develop and distribute directions and mate-
rials for course instruction, test administra-
tion, and recordkeeping.

(b) Classroom instruction. The
course must include at least ten hours and
not more than 15 hours of instruction on:

(1) the laws \hat relate to weap-
ons and to the use of deadly force,

(2) handgun use, proficiency,
and safety;

(3) nonviolent dispute resolu-
tion; and

(4) proper storage practices for
handguns with an emphasis on storage prac-

tices that eliminate the possibility of acci-
dental injury to a child.

(c) Range instruction. The exami-
nation must include a physical demonstra-
tion of the proficiency in the use of one or
more handguns of specific categories and in
handgun safety procedures. An applicant
may not be certified unless the applicant
demonstrates, at a minimum, the degree of
proficiency that is required to effectively
operate a nine millimeter or a .38 caliber
handgun.

§6.85. Continuing Education. A course in
continuing education shall be administered
by a certified handgun instructor and must
include at least four hours of instruction on
subjects required by the department.

§6.86. Shooting Range and Classroom Fa-
cilities.

(a) All classroom and range instruc-
tion for license applicants shall be con-
ducted in this state. All classroom and range
instruction facilities are subject to inspec-
tion and registration by the department, as
provided by this chapter.

(b) A shooting range which is to be
used for instruction or proficiency demon-
stration of license applicants must be regis-
tered by the owner with the department as
provided by this chapter, By virtue of regis-
tration of the range with the department, the
range owner consents:

(1) to cooperate with the depart-
ment in instruction of license applicants;

(2) to permit entry of depart-
ment personnel onto the range facilities dur-
ing normal business hours and at any time
while instruction of license applicants is
being conducted;

(3) to permit inspection of range
facilities by department personnel;

(4) to monitor instruction of li-
cense applicants by department personnel;
and

(5) to abide by the rules of this
chapter.

(c) A range owner may withdraw
from registered status by mailing the depart-
ment 30 days advance written notice. The
notice should identify the range owner and
range number. The notice must be mailed to
the department at the address specified in
§6.3 of this title (relating to correspon-
dence).

(d) Range instruction and profi-
ciency demonstration must be conducted at
a shooting range facility registered with the
department. A proficiency certificate must
indicate the range on which the proficiency
examination was given, If a proficiency ex-
amination is conducted at a range not regis-
tered with the department, then the
certificate will be rejected.

(e) To be registered, each range
must comply with applicable municipal,
state, and federal law. The range must have
the capability of shooting at a distance of 15
yards.

(f) No fee is required to register a
shooting range with the department, To reg-
ister a range, the range owner shall report
the following information on a form pro-
vided by the department:

(1) the owner of the range:

(2) the physical address of the
range; and

(3) the mailing address of the
range owner.

(g) Each registered range will be
assigned an identification number to facili-
tate monitoring by the department of in-
struction of license applicants. Information
provided to the department about shooting
ranges shall be available to the public in the
same manner as information concerning
certified instructors.

(h) A mobile shooting range may
be registered with the department. The
range owner must provide the department
with a permanent mailing address in this
state where the owner agrees to receive
correspondence.

§6.87. Prior Notice of Training Re-
quired. For each training session, a certi-
fied instructor chall give prior notice to the
department of the date, time, classroom lo-
cation, range location, range number, and
one or more certified instructors who are
responsible for the training session. Notice
required by this section may be faxed to the
department, and may include multiple train-
ing sessions.

§6.88. Monitoring by the Department. De-
partment personnel may monitor any class
or training of license applicants by a certi-
fied handgun instructor. A certified hand-
gun instructor shall cooperate with the
department in its cfforts to monitor the
training of license applicants.

§6.89. Video and Guest Instruction; Ap-
proval. Video instruction may be used as
a component of course instruction only with
the prior written approval of the depart-
ment, Guest instructors who are not certi-
fied may be used for course instruction only
with the prior written approval of the de-
partment. Request for approval for video or
guest instruction shall be submitted on
Form TR-97, which is adopted for that pur-
pose, and sent by mail or fax to the Texas
Department of Public Safety Pistol Range,
Post Office Box 4087, Austin, Texas
78773-0001.

§6.90. Instructor Record Retention.

(a) Records to be retained and
available for inspection. A certified hand-
gun instructor shall make available for in-
spection to the department any and all
records maintained by a certified handgun
instructor under the Act. A certified hand-
gun instructor shall retain the following:

(1) a record of each proficiency
certificate issued by the instructor;

(2) a record of each license ap-
plicant who has applied for instruction,
whether accepted or rejected for instruction;

(3) pre-test scores;
(4) post-test scores;
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(5) written critiques or notes
made by the instructor;

(6) proficiency demonstrations;
(7) course materials; and

(8) copies of reports submitted
to the department.

(b) Records must be retained for a
period of three years after completion. Re-
cords must be stored in a safe and secure
place and must be available for inspection
by authorized officers of the department.

§6.91. Iinstructor Reports to the Depart-
ment.

(a) Report on completion. On com-
pletion of a training course by a license
applicant, a certified instructor who trained
the applicant shall submit a report to the
department indicating whether the applicant
passed or failed only. All pretest and
posttest results shall be sent to the depart-
ment, but shall not identify the individual
applicant.

(b) Accidental discharge report. If
an accidental discharge occurs during train-
ing or proficiency examination, the certified
handgun instructor shall submit a report to
the department within five business days.
An accidental discharge report shall be sub-
mitted on Form TR-98, which was adopted
for that purpose.

(c) Time to submit reports. Reports
must be submitted on forms approved by
the department, and on the most recent ver-
sion of the form adopted. Reports shall be
submitted to the department within five
business days.

§6.92. Proficiency  Certificates.  Profi-
ciency certificates will be available for sale
by the department to certified instructors for
$5. 00 each. Proficiency certificates will be
sold in lots of ten or more. Proficiency
certificates may be ordered on Form CR-
91T, which is adopted for that purpose.
Proficiency certificates may be awarded by
an instructor to a qualified license applicant,
but may not otherwise be transferred to
another certified instructor or to any other
person. Proficiency certificates shall be kept
locked and secure at all times to prevent
theft. A certified instructor shall report the
loss, theft, or destruction of proficiency cer-
tificates to the department within five busi-
ness days.

§6.93. Compliance. Instructor applicants
and certified handgun instructors are re-
quired to comply with all applicable munic-
ipal ordinances, state and federal statutes,
and rules, regulations, policies and
operational procedures of the Texas Depart-
ment of Public Safety and the Texas De-
partment of Public Safety Training

Academy. Failure to comply may constitute
grounds for removal from training, or de-
nial, suspension, or revocation of instructor
certification.

§6.94. Restrictions on Advertising and Pro-
motional Material.

(a) Private Use of State Seal. Pri-
vate use of the State Seal of Texas for
advertising or commercial purposes is pro-
scribed by Business and Commerce Code,
§17.08. Violation is a misdemeanor and a
deceptive trade practice as provided by that
section.

(b) Department Name, Insignia, or
Division Name. Use of the Department
name or insignia or Division name is pro-
scribed by Texas Government Code,
§411.017. Violation is a criminal offense
(Class A misdemeanor or third degree felo-
ny), as provided by that section.

§6.95. Expiration and Renewal of Instructor
Certification.  The certification of a quali-
fied handgun instructor expires on the sec-
ond anniversary after the date of
certification. To renew certification, an in-
structor must pay a fee of $100 and take
and successfully complete the retraining
courses required by the department.

§6.96. Review of Denial, Suspension, or
Revocation  of  Instructor  Certifica-
tion. The procedures for notice and review
of denial, suspension, and revocation of a
license to carry a concealed handgun apply
to the review of a denial, suspension, and
revocation of certification as a certified
handgun instructor.

Issued in Austin, Texas, on October 3, 1995.

TRD-9512695 James R. Wiison

Director
Texas Department of
Public Safety

Effective date: October 5, 1995

Expiration date: February 2, 1996

For turther information, please call: (512)
465-2890
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Subchapter H. Information and
Reports

¢ 37 TAC §§6.111-6.119

The new sections are adopted on an emer-
gency basis under Texas Civil Statutes, Arti-
cle 4413(29e), §22, which authorize the
depa':mem o adopt rules to administer this
article.

§6.111. List of Certified Instructors; Train-
ing Sessions; Ranges. A list of certified
handgun instructors shall be available to the
public. A certified instructor may request to

be removed from the public list, but re-
mains subject to disclosure under an Open
Records request pursuant to Texas Govern-
ment Code, Chapter 552. A list of upcom-
ing training sessions offered by certified
instructors and reported to the department
shall also be available to the public. A list
of registered ranges will be publicly avail-
able.

§6.112. Statistical Report. The department
shall prepare a monthly statistical report
that includes the number of licenses issued.
denied, suspended, or revoked by the de-
partment during the preceding month, listed
by age, gender, race, and zip code of the
applicant or license holder. The department
shall make the report available, on request
and payment of a reasonable fee to cover
costs of copying.

§6.113. Information Concerning Individual
License Holder.

(a) On written request and payment
of a reasonable fee to cover costs of copy-
ing, the department shall disclose to any
person or agency whether a named individ-
ual or any individual whose full name is
listed on a specified written list is licensed
under the Act. Information concerning a
license holder that is subject to disclosure
under this section includes the license hold-
er's name, date of birth, gender, race, and
2ip code.

(b) The department shall notify a
license holder of any request for informa-
tion made relating to the license holder
under this section and provide the name of
the person or agency making the request.

§6.114. Confidential Information. Bxcept
as otherwise provided by this subchapter
and the Act, §21, all other records main-
tained under the Act are confidential and
are not subject to required disclosure under
the Open Records law, Texas Government
Code, Chapter 552, except that an applicant
or license holder may be furnished a copy
of such disclosable records on request and
the payment of a reasonable fee.

§6.115. Information and Reports Available
to Criminal Justice Agencies. On written
or verbal request of another criminal justice
agency, the department shall disclose infor-
mation contained in its recerds regarding
whether a named individual or any individ-
val named in a specified list is licensed
under the Act.

§6.116. Reports by the Department to Law
Enforcement Agencies.

(a) Reports to the County Sheriff.
On a regular basis and on request, the de-
partment shall notify the sheriff of each
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county of the names of license holders who
reside in that sheriff’s county. The depart-
ment shall notify the sheriff of each county
of changes of name or address made by a
resident license holder and reported to the
department.

(b) Reports to local law enforce-
ment agencies. On request of a local law
enforcement agency. the department shall
notify such agency of the names of license
holders residing in the county in which the
agency is located. On request of a local law
enforcement agency, the department shall
notify the agency of changes of name or
address made by resident license hoiders
and reported to the department.

§6.117. Arrest Statistics. The department
shall maintain statistics related to responses
by law enforcement agencies to incidents in
which a person licensed to carry a handgun
is arrested for an offense under Texas Penal
Code, §46.035, or discharges a handgun.

§6.118. Reports from Law Enforcement
Agencies to the Department. Local law
enforcement agencies in Texas shall main-
tain records necessary to prepare and submit
the concealed handgun incident report form,
which reports information regarding inci-
dents in which a person licensed to carry a
handgun under Texas Civil Statutes, Article
4413(29ee), has been arrested for an offense
under Texas Penal Code, §46.035, or com-
mits a reportable discharge of a handgun.

§6.119. Reportable Incident.

(a) Reportable incident defined. A
reportable incident occurs, and a local law
enforcement agency shall submit a report,
under the following circumstances:

(1) when a license holder is ar-
rested for a felony, a Class A or Class B
misdemeanor, or disorderly conduct, or for
any federal, state, or municipal offense in-
volving unlawful possession, display, dis-
charge, purchase, or transfer of a handgun,
firearm, or weapon;

(2) when a license holder is re-
sponsible for a reportable discharge of a
handgun or other firearm. A reportable dis-
charge occurs when:

(A) a firearm is discharged
accidentally;

(B) a firearm discharge re-
sults in injury to any person;

(C) a firearm discharge re-
sults in damage to property over $20; or

(D) any other discharge oc-
curs other than during target practice, profi-
ciency demonstration, ceremonial
discharge, or weapon test.

(3) any other safety violation.

(b) Method of reporting. Data on
the concealed handgun incident report form
shall be submitted to the department on a
monthly basis, along with such agency's
Uniform Crime Reporting data.

Issued in Austin, Texas, on October 3, 1995.

TRD-9512696 James R. Wilson
Director
Texas Department of

Public Safety
Effective date: October 5, 1995
Expiration date: February 2, 1996

For futher information, please call: (512)
465-2890

¢ ¢ ¢

Chapter 16. Commercial
Driver’s License

Licensing Requirements, Quali-
fications, Restrictions, and
Endorsements

* 37 TAC §16.9

The Texas Department of Public Safety
adopts on an emergency basis an amend-
ment to §16.9, concerning licensing require-
ments, qualifications, restrictions, and
endorsements. The amendment adds new
paragraph (5), which states a driver who op-
erates a commercial motor vehicle in intra-
state commerce only may obtain a vision
waiver from the department provided the per-
son has 20/40 (Snellen) or better distant bin-
ocular acuity with or without corrective
lenses.

The adoptions are necessary to implement
the provisions of Chapter 767, Acts of the
74th Legislature, Regular Session, 1995,
which requires the department to provide for
a vision waiver for commercial motor vehicle
drivers who operale intrastale commerce
only. The department finds that adoption of
these rules on fewer than 30 days notice is
required by state law.

The amendment is adopted on an emergerncy
basis under Texas Civil Statutes, Aricle
6687b-2, §12B, as passed by 74th Legisla-
ture, 1995, which provides the Texas Depart-
ment of Public Safety with the authority to
adopt rules and regulations necessary to
carry out the provisions of the Texas Com-
mercial Driver's License Act and the Federal
Commercial Motor Vehicle Safety Act of 1986
and Texas Transporiation Code, §522.005.

§16.9. Qualifications to Drive in Intrastate
Commerce.

(a)-(b) (No change.)

(c) A person applying for a CDL
which authorizes operation of a commercial

motor vehicle (CMV) in intrastate com-
merce, must meet the same requirements as
those for interstate driving, except for the
following.

(1)-(4) (No change.)

(5) Effective September |,
1995, a driver who operates a CMV in
intrastate commerce only may obtain a
vision waiver from the department pro-
vided the person has 20/40 (Snellen) or
better distant binocular acuity with or
without corrective lenses. Applicants for
a CDL must present a vision waiver cer-
tificate (Medical Examiner’s Certificate,
form MCS-5) which they obtain from the
department’s Motor Carrier Safety Bu-
reau in Austin. Waivers will be issued in
accordance with §3.62 of this title {relat-
ing to Regulations Governing Transpor-
tation Safety). In addition, this waiver
may be used to obtain a Hazardous Ma-
terials Endorsement whes applying for a
CDL.

Issued in Austin, Texas, on Oclober 5, 1995.

TRD-9512743 James R Wilson
Director
Texas Department of
Public Safety

Effective date: October 5, 1995
Expiration date: February 2, 1996

For further information, please call: (512)
465-2890

¢ ¢ ¢

Part III. Texas Youth
Commission

Chapter 85. Admission and
Placement

Placement Planning
* 37 TAC §85.47

The Texas Youth Commission (TYC) adopls
on an emergency basis new §85. 47, con-
cerning sex offender registration. New §85.47
provides for sex offender registration of ap-
propriate youth committed to TYC as required
by law.

This section is adopted on an emergency
basis to comply with the new sex offender
registration law (Texas Civil Statutes, Article
6252-13c.1).

The new section is adopted on an emergency
basis under the Human Resources Code,
§61.034, which provides the Texas Youth
Commission authority to make rules appropri-
ate to the proper accomplishment of its func-
tions.

§85.47. Sex Offender Registration.

(a) Policy. The Texas Youth Com-
mission (TYC) complies with the require-
ments of the sex offender registration
program (Texas Civil Statutes, Article
6252-13c.1).
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(b) Rules.

(1) Any program releasing a
youth who is subject to the sex offender
registration program will confirm the re-
quirements of the program which are appli-
cable to the youth based on the youth's
adjudication date, and complete any docu-
mentation for which the agency is responsi-
ble under those requirements.

(2) TYC intake facilities will
ensure the availability of youth fingerprints
for youth required to register under the sex
offender registration program who are adju-
dicated on or after September 1, 1995.
Issued in Austin, Texas, on October 4, 1995.

TRD-9512668 Steve Robinson
Executive Director
Texes Youth Commission

Effective date: October 4, 1995

Expiration date: December 30, 1995

For further information, please call: (512)
483-5244

¢ ¢ ¢
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PROPOSED

e Ruiks.

Before an agency may permanently adopt a new or amended section or repeal an existing section., a
proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also, in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons, a governmental subdivision or agency, or an association having at léast

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 1. ADMINISTRA-
TION

Part VII. State Office of
Administrative Hearings

Chapter 163. Arbitration
Procedures for Certain
Enforcement Actions of the
Department of Human
Resources

o 1 TAC §§163.1, 163.3, 163.5,
163.7, 163.9, 163.11, 163.13,
163.15, 163.17, 163.19, 163.21,
163.23, 163.25, 163.27, 163.29,
163.31, 163.33, 163.35, 163.37,
163.39, 163.41, 163.43, 163.45,
163.47, 163.49, 163.51, 163. §3,
163.55, 163.57, 163.59, 163.61,
163.63, 163.65, 163.67

The State Office of Administrative Hearings
(SOAH) oroposes new §§163.1, 163.3, 163.5,
163.7, 163.9, 163.11, 163.13, 163.15, 163.17,
163.19, 163.21, 163.23, 163.25, 163.27,
163.29, 163.31, 163.33, 163.35 163.37,
163.39, 163.41, 163.43, 16345, 163.47,
163.49, 163.51, 163.83, 163.55, 163.57,
163.59, 163. 61, 163.63, 163.65, and 163.67,
concerning the appointment of an arbitrator
and the conduct of arbitration provided under
Texas Health and Safety Code, Chapter 242.
These rules, when adopted, will implement
House Bill 2644 amending Texas Health and
Safety Code, Chapter 242, and provide an
alternative process, i.e. arbitration, by which
certain Department of Human Services (de-
partment) enforcement actions may be re-
solved. The rules establish procedures for the
parties 10 elact arbitration and for an arbitrator
to be appointed. They prescribe streamlined
procedures to be used in conducting the arbi-
tration and establish minimum qualifications
for arbitrators.

In §163.1, several terms that are used
throughout the chapter are defined.

In §163.3, the occasions when the depart-
ment or a facility may elect arbitration to
resolve enforcement disputes are articulated.
The manner in which arbitration may be
elected and the information that is required in
the election notice are also described.

" e

In §163.5, the process by which the depart-
ment notifies SOAH that arbitration has been
elected and should be initiated is described.
The information that must be included in an
answering statement is prescribed.

In §163.7, the conditions for filing a change of
claim are described.

In §163.9, requirements for filing and serving
documents are articulated.

In §163.11, the maintenance of & master list
of potential arbitrators by SOAH and the pro-
cess for selecting the arbitrator in an individ-
ual case is set out. A system for challenging
potential arbitrators for cause is established.
This section also provides that each party can
exercise one strike against the list of potential
arbitrators.

In §163.13, the method of notitying the ap-
pointed arbitrator and receiving his or her
acceptance of appointment is established.

In §163.15, the duty of potential arbitrators to
discloss any potential conflicts of interest is
established. It disclosed information leads to
an objection by a party, the Chief Judge of
SOAH will determine whether the arbitrator
should be disqualified.

In §163.17, the Chief Judge of SOAH is au-
thorized to declare the position of arbitrator
vacant if an arbitrator is unable to perform the
duties of the office.

In §163.19, the qualifications necessary for
consideration to be on the master list of po-
tential arbitrator are established.

In §163.21, the per day cosis of arbitrator's
fees and expenses are limited. Additional in-
cidental expenses may be charged if the
parties agree to such expenses.

In §163.23, any parly that wants a steno-
graphic record must make appropriate ar-
rangements and pay the costs.

In §163.25, the department is directed to
make an electronic recording of the arbitra-
tion proceeding.

The general duties of the arbitrator are articu-
lated in §163.29.

Communications hetween the parties and the
arbitrator are limited in §163. 31.

In §163.33, a time limit for the beginning of
the arbitration hearing is established. The ar-
bitrator is directed to set the date, time, and
place of the hearing. The arbitrator is autho-

rized to grant a continuance. The location of
the hearing is described.

Any party may be represented by an attorney
or other authorized representative, as pro-
vided in §163.35.

In §163.37, hearings under these rules are
described as open to the public. The parties
are charged with identifying and protecting
confidential material that is used in these
proceedings. Exhibits will be returned to the
department at the conclusion of the process.

In §163.39, the arbitrator is authorized to hold
a preliminary conference and to require
parties to file a statement of position before
that conference. The contents of that state-
ment are described.

In §163.41, the parties are required to ex-
change and file described material by speci-
fied dates.

In §163.43, discovery processes are de-
scribed, defined, and limited.

In §163 .45, the arbitrator is directed to control
the proceedings to determine the truth, as
well as to also avoid needless consumption of
time and to protect witnesses from harass-
ment or undue embarrassment.

In §163.47, the evidence that will be admissi-
ble in these proceedings is described. The
authority of the arbitrator to compel
witnesses’ attendance is described.

Witnesses may be required to testify under
oath, but shall not have to striclly conform to
a question and answer format, as provided in
§163.49.

Witnesses may be excluded from the hearing
uniess they are testifying or are a party or a
party representative, as provided in §163.51.

In §163.53, evidence may be submitted by
affidavit but the other party may object or file
controverling affidavits. The arbitrator shail
determine the appropriate weight to give such
evidence.

In §163.55, the order of the proceedings is
articulated.

In §163.57, the parties may agree or the
arbiirator may require evidence to be submit-
ted after the hearing.

Atthough an arbitrator may proceed in the
absence of a party that received proper no-
tice, the other party must submit evidence as
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required by the arbitrator before he or she
can make an award, as provided in §163.59.

In §163.61, the arbitrator's time for making a
decision and the type of order to be entered
by the arbitrator is described. A copy of that
order shall be filed with SOAH and sent to the
parties.

In §163.63, the final and binding effect of the
order is described

The arbitrator retains jurisdiction for 20 days
after the award for the purpose of comecting
clerical errors, as provided by §163.65.

Appeal rights are limited by law as described
n §163.67.

Steven L. Martin, Chiet Administrative Law
Judge, has determined that for the first five-
year period the rules as proposed are in
effect, there will be no fiscal implications
solely as a result of administering these rules.
The fiscal implications of these rules are gen-
erally attributable to the provisions of House
Bill 2644, 74th Legislature, 1995, and are not
significantly atfected by the provisions of the
proposed rules

House Bill 2644 does require the department
to pay the costs of any arbitration it requests
and to pay halt of the costs ot arbitration if a
facility requests arbitration. The Legislative
Budget Board estimated those costs to be
approximately $20,000 for the first year and
$16,000 for the following four years out of
general revenue; approximately $49,000 the
first two years and $50,000 the following
three years out of general revenue maich for
Medicaid; and approximately $49,000 the first
two years and $50,000 the following three
years out of federal funds. This analysis was
based on an estimate of approximately 100
arbitrations in each of the five years. This
estimate may be considerably higher than the
number of cases that actually go to arbitration
under this statute and these rules because
the United Stales Health Care Financing Ad-
ministration has asserted jurisdiction over a
large number of these enforcement cases,
requiring that they be resolved in a federal
forum. This fiscal impact of the legislation is
not increased in any respect through these
proposed rules.

These rules do not have any fiscal implica-
tions for local governments.

The public will benefit from the administration
of these rules because the cost ot enforce-
ment actions (both judicial and administrative)
should be reduced by using the arbilration
process articulated in these rules. Because
arbitration processes are more streamlined
than traditional enforcement methods, the
costs associated with resolving these state
enforcement actions should be less. This will
have a direct and positive impast on regu-
lated health care facilities against whom the
department has initiated enforcement actions,
when the department or the facility chooses
to pursue the alternative of arbitration for the
resolution of that action. Consumers of health
care should also benefit from these rules be-
cause a more streamlined process should
return facilities to compliance in a more expe-
ditious manner.

These rules do not impose costs on small
businesses, other than those imposed by the
underlying legislation. If a small business is a

regulated heatth care facility, is a respondent
or defendant in an enforcement action
brought by the department, and it or the de-
partment elects to participate in arbitration as
an option to the traditional enforcement pro-
cess, these rules articulate the procedure to
follow. Choosing asbitration pursuant to these
rules should reduce the overall costs of re-
solving an enforcoment action for small
businesses.

A public hearing on the proposal will be held
on November 16, 1995, at 10: 00 am. in
Room 410B of the William B. Clements State
Office Building, 300 Wast 15th Street, Austin,
Texas.

The training course described in §163.19(4)
of this title (relating to Qualifications of Arbi-
trators) will be held January 9-11, 1996, at
the Department of Human Services in Austin,
Texas.

Comments may be submitied to Nancy N.
Lynch, Administrative Law Judge, State Of-
fice of Administrative Hearings, P.O. Box
13025, Austin, Texas 78711-3025, (512)
475-4993. Written comments must be re-
ceived by 5:00 p.m., on the 30th day after the
date of publication of this proposal in the
Texas Register.

The new sections are proposed under the
Health and Safety Code, Subchapter H,
Chapter 242, §242.253, which requires that
the State Office of Administrative Hearings
adopt rules governing the appointment of an
arbitrator and the process of arbitration under
that chapter; and under Government Code,
Chapter 2001, §2001.004, which requires
agencies to adopt rules of practice setting
forth the nature and requirements of formal
and informal procedures.

The following are the code sections affected
by these new rules: Health and Safety Code,
Chapter 242; the Government Cnde, Chapter
2003; and the Human Rssources Code,
Chapter 32, §32.021(k).

§163.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Authorized representative-An attor-
ney authorized to practice law in the State
of Texas or, where permitted by applicable
law, a person designated by a party to rep-
resent the party.

Chief judge-The chief administra-
tive law judge of the State Office of Admin-
istrative Hearings (SOAH) or his designee.

Department-The Texas Department
of Human Services.

Facility-An institution which oper-
ates health care facilities as defined by the
Health and Safety Code, §242.002(6).

Director of hearings-The person
who is responsible for the hearings depart-
ment of the department.

§163.3. Election of Arbitration. The de-
partment or any affected facility may elect
binding arbitration as an alternative in any
of the following disputes unless the United
States Health Care Financing Administra-

tion requires that such dispute be resolved
by the federal government.

(1) Disputes for which arbitra-
tion may be elected include:

(A) renewal of a license un-
der Health and Safety Code, §242.033,

(B) suspension or revocation
of a license under Health and Safety Code,
§242.061;

(C) assessment of a civil
penalty under Health and Safety Code,
§242.065;

(D) assessment of a mone-
tary penalty under Health and Safety Code,
§242.066; or

(E) assessment of a penalty
as described by Human Resources Code,
§32.021(k).

(2) Arbitration cannot be elected
in situations where the depariment is seek-
ing an emergency suspension or a closing
order issued under Health and Safety Code,
§242.062.

(3) An affected facility may
elect arbitration by filing a notice of elec-
tion to arbitrate with the director of hearings
no later than the tenth day after a notice of
an administrative or judicial hearing relating
to any of the above-listed disputes is re-
ceived by the facility. A copy of this elec-
tion shall be sent to the department's
representative of record in the relevant ac-
tion,

(4) The department may elect
arbitration under this subchapter by filing
the election with the director of hearings no
later than the date that the facility may elect
arbitration under paragraph (2) of this sub-
section. A copy of this election shall be sent
to the facility’s representative of record in
the relevant action or to the owner or chief
operating officer of the facility if no repre-

sentative has made an appearance in the:

action.

(5) The date of receipt shall be
the date affixed upon a notice of election by
a date-stamp utilized by the hearings depart-
ment of the departmeant,

(6) The notice of election shall
include a written statement that contains:

(A) the nature of the action
that is being submitted to arbitration, as
listed in paragraph (1)of this subsection:

(B) a brief description of the
factual and/or legal controversy, including
the amount in controversy, if any;
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(C) an estimate of the length
of the hearing and the extensiveness of the
record necessary to determine the mitter;

(D) the remedy sought, and

(E) the hearing locale re-
quested, along with a explanation for that
locale. If no request is made, the arbitrator
may choose the locale in compliance with
this chapter.

(7) An election to engage in ar-
bitration under this subchapter is irrevoca-
ble and binding on the facility and the
department.

§163.5. Initiation of Arbitration.

(a) Immediately upon receipt of a
notice of election of arbitration, the director
of hearings shall forward that election to the
State Office of Administrative Hearings
(SOAH) with a request that arbitration be
initiated. The case shall be file stamped and
given a SOAH docket number which
identifies it as a case submitted for arbitra-
tion. The docket number will be used on all
subsequent correspondence and documents
filed with SOAH relating to this arbitration.

(b) The party that did not initiate
the arbitration must file an answering state-
ment with SOAH within ten days after re-
ceipt of the notice of election from the
electing party. That answering statement
shall include an indication of whether the
party agrees or disagrees with the state-
ments in the initial notice of election. If no
answering statement is filed, it will be
treated as a denial of the claim. Failure to
file an answering statement shall not oper-
ate to delay the arbitration.

(c) Concurrent with sending a re-
quest to SOAH that the arbitration process
be initiated, the department shall cause a
motion to stay to be filed in any pending
administrative or judicial enforcement ac-
tions listed in §163.3(1) of this title (relat-
ing to Election of Arbitration) until the
arbitration process is completed.

§163.7. Changes of Claim. If either party
desires to make any new or different claim,
it shall be made in writing and filed with
SOAH. The other party shall have ten days
from the date of such mailing in which to
file an answer with SOAH. After the arbi-
trator is appointed, however, no new or
different claim may be submitted except
with the arbitrator’s consent.

§163.9. Filing und Service of Documents.

(a) All documents filed by either
party with SOAH shall be simultaneously

served on the other parties, using the same
method of service if possible. Documents
required to be filed with SOAH shall be
delivered to the docket clerk before 5:30
p.m. local time. The time and date of filing
shall be determined by the file stamp af-
fixed by the SOAH docket clerk.

(b) After the arbitrator has been ap-
pointed in a case, materials may be filed
directly with him/her, so long as the service
requirements of this section are met.

(c) Service may be made by fac-
simile transmission (fax), overnight courier,
or certified mail return receipt requested to
the party or its representative at their last
known address. All documents served on
another party shall have a certificate of
service signed by the party or its repre-
sentative that certifies compliance with this
rule. A proper certificate shall give rise to a
presumption of service.

(d) If any document is sent to the
SOAH clerk by certified mail in an enve-
lope or wrapper properly addressed and
stamped and is deposited in the mail on or
before the last day for filing same, and it is
received within three days of the filing date,
it shall be deemed properly filed.

(e) Documents filed by fax that are
received at SOAH after 5:30 p.m. shall be
deemed filed the first day following that is
not a Saturday, Sunday, or official state
holiday.

§163.11. Selection of Arbitrator.

(8) A master list of potential arbi-
trators will be maintained by SOAH and
updated at least once a year. The master list
will be made up of individuals who have
been determined by the chief judge to be
qualified under §163.19 of this title (relat-
ing to Qualifications of Arbitrators).

(b) The list of potential arbitrators
in each case will be created by selecting
individuals on a rotating basis from the
master list. In selecting these individuals,
due regard will be given to the requests of
the parties concerning the location of the
hearing and to any potential conflicts re-
vealed in disclosure statements on file with
SOAH. Within ten days after receipt of the
answering statement by SOAH, or in any
event no later than 15 days after the initial
claim is received by SOAH, SOAH shall
send to each party an identical list of three
persons qualified to serve as an arbitrator in
the dispute.

(c) Any objections for cause
pertaining to any name on the list shall be
made in writing directed to the chief judge
at SOAH within three days, with a copy
served on all other parties. Such objections
will be reviewed by the chief judge or his
designee and acted upon within five days
after the objection is received. If a name is

removed from the list, the next appropriate
individual from the master list shall be
added to the list.

(d) Each party shall have ten days
from the transmittal date to strike one name,
If a party does not return the list within the
time specified, all persons named therein
shall be deemed acceptable. It is not neces-
sary for the parties to exchange the name of
the candidate that they are striking, nor will
those names be disclosed to the candidates.
Records of strikes will not be maintained.

(e) Alternatively, the parties may
agree upon an arbitrator qualified under this
chapter and submit that individual’s name
with their initial statements.

{f) SOAH will notify the parties of
the selected arbitrator.

(&) SOAH may contract with a na-
tionally recognized association that per-
forms arbitrations to conduct arbitrations
under this chapter.

§163.13. Notice to and Acceptance by Arbi-
trator of Appointment.

(a) Notice of the appointment of the
arbitrator shall be sent to the arbitrator by
SOAH, together with a copy of this chapter
and an acceptance form for the arbitrator to
sign and return. The signed acceptance of
the arbitrator shall be filed with SOAH
prior to the first pre-hearing conference or
other meeting of the parties to the arbitra-
tion.

(b) The acceptance of the arbitrator
shall state that she/he is qualified and will-
ing to serve as arbitrator in accord with this
chapter, and with the Code of Ethics for
Arbitrators in Commercial Disputes issued
by the American Bar Association and the
American Arbitration Association in 1977,
1t shall also state that the arbitrator foresees
no difficulty in completing the arbitration
according to the schedule set out in this
chapter.

§163.15. Disclosure and Challerge Proce-
dure.

(a) Any person appointed to the
master list of potential arbitrators shall file a
disclosure statement with SOAH describing
any circumstances likely to affect impartial-
ity, including any bias or any financial or
personal interest in or representation of
heaith care facilities or the department, or
any past or present relationship with a facil-
ity or with the department or its employees.
This disclosure statement will be sent with
the list of potential arbitrators to t).e parties.
This disclosure statement must be updated
as circumstances change, and in any event
at least once annually in order to maintain
eligibility for appointment as an arbitrator
under this chapter.
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(b) In any particular matter, a po-
tential arbitrator must not enter or continue
in any dispute if she/he believes or per-
ceives that participation as an arbitrator
would be a conflict of interest. A potential
arbitrator also must disclose any circum-
stance that may create or give the appear-
ance of a conflict of interest and any
circumstance that may reasonably raise a
question as to the arbitrator’s impartiality.

(c) The duty to disclose is a con-
tinuing obligation throughout the arbitration
process.

(d) Upon receipt of such informa-
tion from the arbitrator or another source,
SOAH shall communicate the information
to the parties and, if appropriate, to the
arbitrator and others. Upon objection of a
party to the continued service of an arbitra-
tor, the chief judge shall determine whether
the arbitrator should be disqualified and
shall inform the parties of his/her decision,
which shall be conclusive.

§163.17. Vacancies. If for any reason an
arbitrator is unable to perform the duties of
the office, the chief judge may, on proof
satisfactory to him/her, declare the office
vacant. Vacancies shall be filled in accord-
ance with the applicable provisions of this
chapter for initial appointment of an arbitra-
tor.

§163.19.  Qualifications  of  Arbitra-
tors. The chief judge shall designate per-
sons qualified to serve as an arbitrator under
this chapter and that designation shall be
conclusive. Potential arbitrators shall meet
the following minimum standards.

(1) Have at least five years of
experience in health care and/or the legal
profession and/or alternative dispute resolu-
tion with recognized expertise in his/her
profession(s).

(2) Have a current resume on
file with SOAH that shows experience and
education as well as disclosure information,
and a disclosure statement including current
employer and other information as de-
scribed in §163.15(a) of this title (relating
to Disclosure and Challenge Procedure).

(3) Have the attributes neces-
sary to be a successful arbitrator, as re-
flected by at least three letters of
recommendation submitted to the chief
judge of SOAH from persons who have
attained a recognized position of respect in
their professional community. The author
should assess the candidate’s general exper-
tise, honesty, integrity, impartiality, and
ability to manage the arbitration process.
These letters should describe the author's
standing and experience in the community
as well as the applicant’s, and should de-
scribe the nature of the relaticnship between
the author and the applicant.

(4) Completion of a training
course offered under the joint auspices of
the department, SOAH, and representatives
of the facilities.

(A) The course must address:

(i) the state and federal
statutes, rules and regulations under which
these enforcement actions are brought; and

(i) geriatric issues with
emphasis on the aging process, end of life,
and emotional and psychosocial concerns.

(B) The course must:

(i) be offered at least
once & year; and

(ii) be initially offered in
January 1996.

(5) The chief judge can remove
persons from the master list if he deter-
mines that they no longer meet the qualifi-
cations listed in this section. The
determination of the chief judge in this mat-
ter is conclusive.

§163.21. Costs of Arbitration.

(a) An arbitrator’s fees and ex-
penses shall not exceed $500 per day for
case preparation, pre-hearing conferences,
hearing, preparation of the award, and any
other required post-hearing work. Rates
charges for less than one day must bear a
reasonable relationship to the daily maxi-
mum.

(b) There may also be incidental
expenses connected with an arbitration pro-
ceeding which may be charged in addition
to the arbitrator’s fees and expenses upon
agreement by the parties. Examples of such
expenses include renting a room for the
hearing.

§163.23. Stenographic Record. Any party
desiring a stenographic record shall make
arrangements directly with a stenographer
and shall notify the other parties of these
arrangements in advance of the hearing.
The requesting party or parties shall pay the
cost of the record. If the transcript is agreed
by the parties to be, or determined by the
arbitrator to be, the official record of the
proceeding, it must be made available to the
arbitrator and to the other parties for inspec-
tion, at a date, time, and place to be deter-
mined by the arbitrator.

§163.25. Electronic Record. The depart-
ment shall make an electronic recording of
the proceeding.

$163.27. Interpreters. Any party wishing
an interpreter shall make all arrangements

directly with the interpreter and shall as-
sume the costs of the service.

§163.29. Duties of the Arbitrator. The ar-
bitrator shall:

(1) secure appropriate facilities
for the hearing, giving preference to using
state facilities;

(2) protect the interests of the
department and the facility;

(3) ensure that all relevant evi-
dence has been disclosed to the arbitrator,
department, and facility, and

(4) render an order consistent
with Health and Safety Code, Chapter 242,
and this chapter.

§163.31. Communication of Parties with
Arbitrator.

(a) The department and the facility
shall not communicate with the arbitrator
other than at an oral hearing, or through
properly filed documents, unless the parties
and the arbitrator agree otherwise.

(b) Any oral or written communica-
tion from the parties other than a communi-
cation authorized under subsection (a) of
this section, shall be directed to SOAH for
transmittal to the arbitrator.

§163.33. Date, Time, and Place of hearing.

(a) The arbitration hearing shall be
scheduled to begin no later than the 90th
day after the date that the arbitrator is se-
lected.

(b) The arbitrator shall set the date,
time, and place for each hearing, She/he
shall send a notice of hearing to the parties
at least 30 days in advance of the hearing
date, unless otherwise agreed to by the
parties. A copy of such notice shall be
simultaneously filed with SOAH by the ar-
bitrator.

(c) The arbitrator may grant a con-
tinuance of the arbitration at the request of
the department or facility. The arbitrator
may not unreasonably deny a request for a
continuance.

(d) All hearings shall be held in
Austin or in the region the facility is located
in as determined by the arbitrator. Prefer-
ence will be given to using government
facilities.

§163.35. Representation. Any party may
be represented by counsel or other autho-
rized representative.

§163.37. Public Hearings and Confidential
Material. Hearings held under this chapter
shall be open to the public. The parties are
responsible for identifying any material that
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is confidential by law and for taking appro-
priate measures to ensure that such material
remains confidential during the hearing. All
exhibits shall be returned to the department
following the issuance of the order by the
arbitrator, where they shall be maintained in
accordance with the department’s rules.

§163.39. Preliminary Conference. The ar-
bitrator may set a preliminary conference
and may require parties to file a statement
of position prior to that conference. The
statement of position shall include:

(1) stipulations of the parties to
uncontested facts and applicable law;

(2) citation to the statutory and
regulatory law, both state and federal, that
controls the controversy;

(3) a list of the issues of fact
and law that are in dispute between the
parties, including a citation to legal authori-
ties that each party relies on for its legal
positions;

(4) proposals designed to expe-
dite the arbitration proceedings, including
minimizing preparation and decision time
required of the arbitrator;

(5)  alist of documents that the
parties havs exchanged and a schedule for
the delivery of any additional relevant docu-
ments, indicating the approximate length of
each document;

(6) the identification of
witnesses expected to be called during the
arbitration proceeding, with a short sum-
mary of their expected testimony;

(7) other matters as specified by
the arbitrator.

§163.41. Exchange and Filing of Informa-
tion.

(a) By the 30th day after the date
SOAH mailed notice to the parties of the
name of the appointed arbitrator, the parties
shall have exchanged the following infor-
mation:

(1) list of witnesses with rele-
vant facts with a short summary of their
expected testimony;

(2) any and all documents or
other tangible things that contain informa-
tion relevant to the subject matter, including
any documents that will be testified about at
the hearing or that witnesses have reviewed
in preparing for their testimony;

(3) not later than the seventh
day before the first day of the arbitration
hearing, and sooner if so directed by the
arbitrator, the department and the facility
shall exchange and file with the arbitrator:

(A) all documentary evi-
dence not previously exchanged and filed
that is relevant to the dispute, with the
relevant portions clearly indicated; and

(B) information relating to a
proposed resolution of the dispute.

§163.43. Discovery.

(a) Discuvery Period. All discovery
shall be conducted during the discovery
period. The discovery period shall begin
when the arbitrator accepts his or her ap-
pointment and shall continue until 30 days
before the hearing.

(b) Interrogatories. Any party may
serve on any other party no more than 15
written interrogatories, including discrete
subparts. Interrogatories asking a party only
to identify or authenticate specific docu-
ments, however, are unlimited in number.
Interrogatories must be answered 30 days
from the date received. This time period
shall in no way serve to extend the discov-
ery period.

{c) Depositions. Depositions shall
not be a standard way of conducting discov-
ery. They may only be taken in unusual
circumstances, usually where the witness
cannot attend the hearing. A party desiring
to take a deposition must get consent from
the other party or must file a request with
the arbitrator and present good cause why it
is necessary to take such deposition. No
more than four hours of deposition testi-
mony may be taken by either party. A sum-
mary of the deposition testimony must be
presented to the arbitrator if a party seeks to
have a deposition considered in the pro-
ceeding.

§163.45. Control of Proceedings. The ar-
bitrator shall exercise reasonable control
over the proceedings, including but not lim-
ited to the manner and order of interrogat-
ing witnesses and presenting evidence so as
to:

(1) make the interrogation and
presentation effective for the determination
of the truth;

(2) avoid needless consumption
of time; and

(3) protect witnesses from ha-
rassment or undue embarrassment.

§163.47. Evidence.

(@) The parties may offer evidence
as they desire and shall produce additional
evidence as the arbitrator considers neces-
sary to understand and resolve the dispute.
However, any documentary evidence not
properly exchanged between the parties be-
fore the hearing will be excluded from con-
sideration unless good cause is shown.

(b) The arbitrator is the judge of the
relevance and materiality of the evidence
offered. Strict conformity to the rules of
judicial proceedings is not required. The
Texas Rules of Civil Evidence are not bind-
ing on the arbitrator but may be used as a
guideline.

(c) Individuals may be compelled
by the arbitrator, as provided under the
Texas General Arbitration Act, Texas Civil
Statutes, Article 230, to attend and give
testimony or to produce documents at the
arbitration proceeding or at a deposition
allowed under §163.43 of this title (relating
to Discovery).

§163.49. Witnesses. The arbitrator may re-
quire witnesses to testify under oath and
shall require testimony under oath if re-
quested by any of the parties. Testimony
may be presented in a narrative, without
strict adherence to a “question and answer"
format.

§163.51. Exclusion of Witnesses. Any
party may request that the arbitrator exclude
witnesses from the hearing except when
they are testifying. If such a request is
made, the arbitrator shall instruct the
witnesses not to discuss the case outside the
official hearing other than with the desig-
nated representatives or aitorneys in the
case. However, an individual who is a party
or any other single party representative shall
not be excluded under this rule. A witness
or other person violating these instructions
may be punished by the exclusion of evi-
dence as the arbitrator deems appropriate.

§163.53. Evidence by Affidavit. The arbi-
trator may receive and consider evidence of
witnesses by affidavit. Affidavit testimony
must be filed with the arbitrator and served
on the other party no later than 30 days
before the hearing. The other party will
have 15 days to file any objection to the
admissibility of the affidavit or to file con-
troverting affidavits, The arbitrator shall
give such evidence only such weight as the
arbitrator deems it entitled to after consider-
ation of any objection made to its admis-
sion,

§163.55. Order of Proceedings.

(a) Opening statements. The arbi-
trator may ask each party to make an open-
ing statement, clarifying the issues
involved.

(b) The complaining party shall
then present evidence to support its claim.
The defending party shall then present evi-
dence to support its claim. Witnesses for
each party shall answer questions pro-
pounded by the other parties and the arbitra-
tor.
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(c) The arbitrator has the discretion
to vary this procedure but shall afford a full
and equal opportunity to all parties for the
presentation of any material and relevant
evidence within the time frames set by the
arbitrator.

(d) Exhibits offered by either party
may be recewved in evidence by the arbitra-
tor.

(e) The parties may make closing
statements as they desire, but the record
may not remain open for written briefs un-
less requested by the arbitrator.

§163.57. Evidence Filed After the Hear-
ing. If the parties agree or the arbitrator
directs that documents or other evidence be
submitted to the arbitrator after the hearing,
all parties shall be afforded an opportunity
to examine such documenis or other evi-
dence. Such materials shall be served as
provided in §163.9 of this title (relating to
Filing and Service of Documents).

§163.59. Attendance Required.

(a) The arbitrator may proceed in
the absence of any party or representative of
a party who, after notice of the proceeding,
fails to be present or to obtain a continu-
ance.

(b) An arbitrator may not make an
order solely on the default of a party and
shall require the party who is present to
submit evidence, as required by the arbitra-
tor, before making an award.

§163.61. Order.

(a) The arbitrator may enter any or-
der that may be entered by the department,
board, commissioner, or court in relation to
a dispute described in §163.3 of this title
(relating to Election of Arbitration).

(b) The order shall be entered no
later than the 60th day after the last day of
the arbitration hearing.

(c) The arbitrator shall base the or-
der on the facts established in the arbitration
proceeding, including stipulations of the
parties; and on the state and federal statutes
and formal rules and regulations, as prop-
erly applied to those facts.

(d) The order must:
(1) be in writing;
(2) be signed and dated by the
arbitrator; and

(3) include a list of the depart-
ment and the facility's stipulations on un-
contested issues and a statement of the
arbitrator's decisions on all contested is-
sues. If requested by either of the parties,
the decision shall contain findings of fact
and conclusions of law on controverted is-
sues.

(e) The arbitrator shall file a copy
of the order with SOAH and the director of
hearings and send a copy to the parties.

§163.63. Effect of Order. An order of an
arbitrator under this chapter is final and
binding on all parties, except it is appeal-
able as described in §163.67 of this title
(relating to Appeal).

§163.65. Clerical Error. For the purpose
of cormrecting clerical errors, an arbitrator
retains jurisdiction of the award for 20 days
after the date of the award.

§163.67. Appeul. In arbitrations where the
department has elected arbitration, the facil-
ity may appeal to district court as provided
by Health and Safety Code, §242.267.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512850 Shelia Balley Taylor
Deputy Chief Administrative
Law Judge
State Office of
Administrative Hearings

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
475-4993

¢ ¢ ¢
TITLE 22. EXAMINING
BOARDS

Part XII. Board of
Vocational Nurse
Examiners

Chapter 239. Contested Case
Procedure

Reinstatement Process
e 22 TAC §239.51, §239.53

The Board of Vocational Nurse Examiners
proposes amendments to §239.51, relating to
Application for Reinstatement of License and
§239.53, relating to Procedure Upon Request
for Reinstatement. Section 239.51 is being
amended for consistency with other rules that
have been amended.

Marjorie A. Bronk, Executive Director, has
determined that for the first five-vear pericd
the sections are in effect there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or administering
the sections.

Mrs. Bronk also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be consistency
and clarity of the rules.There will be no eftect

on small businesses. There is no anticipated
economic cost to persons who are required to
comply with the sections as proposed.

Comments on the proposed amendments
may be submitted to Marjorie A. Bronk, R.N.,
M.S.H.P., Executive Director, Board of Voca-
tional Nurse Examiners, 9101 Burnet Road,
Suite 105, Auslin, Texas 78758, (512)
835-2071.

The amendments are proposed under Texas
Civil Statutes, Article 4528¢(h), which provide
the Board of Vocational Nurse Examiners
with the authority o make such rules and
regulations as may be necessary 10 carry in
effect the purposes of the law.

No other statute, article or code will be af-
fected by this proposal.

§239.51. Application for Reinstatement of
License.

(a) At the expiration of five years
from the date of revocation, or at the
expiration of one year from the date of
voluntary surrender revocation, [or sus-
pension,] or upon the conclusion of any
specified period of suspension, the board
may consider a request for Reinstatement
by the former licensee (applicant).

(b) (No change.)

(c) Upon denial of any application
for reinstatement, the board may net con-
sider a subsequent application until the ex-
piration of five years [one year] from the
date of denial of the prior application.

(d) (No change.)

§2.i6.53. Procedure Upon Request for Rein-
statement.

(a)-(c) (No change.)

(d) An applicant for reinstate-
inent must submit a written psychiatric
or psychological evalnation and a written
medical evaluation prior to being sched-
uled for an appearance at a reinstate-
ment hearing. [Where the applicant’s
license has been revoked, suspended, or
voluntarily surrendered based on a find-
ing, admission or allegation that the ap-
plicant was unfit to practice vocational
nursing by reason of intemperate use of
alcohol or drugs, misappropriation of
controlled substances, an adjudication of
mental incompetence, or the existence of
any mental disorder, or a conviction of a
crime of a violent or sexual nature; the
applicant must submit a written psychiat-
ric or psychological evaluation and a
written medical evaluation.] Said evalua-
tion shall be obtained at the applicant’s
expense, and forwarded directly to the
agency by the examiner. The psychiatric
or psychological evaluation must be pre-
pared by a licensed psychiatrist or psy-
chologist and the medical evaluation
must be prepared by a licensed physi-
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cian. Said reports shall include such in-
formation as the agency may specifically
require with notice to the applicant.

(e) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 10, 1995.

TRD-9512980 Marjorie A. Bronk, RN,
MSHP.
Executive Director
Board of Vocational Nurse
Examiners

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
835-2071

¢ L 4 ¢

Part XIV. Texas
Optometry Board

Chapter 271. Examinations

e 22 TAC §271.6

The Texas Optometry Board proposes .an
amendment to §271.6 to clarify the terminol-
ogy of the parts of the National Board of
Examiners in Optometry (NBEO) examina-
tion, and to establish a mechanism whereby
the Jurisprudence Examination can be ad-
ministered on a quarierly basis rather than
semi-annually.

Lois Ewald, executive director, Texas Optom-
etry Board has determined that for the first
five-year period the rule is in effect there will
be no fiscal implications for state or local
governments as a result of enforcing or ad-
ministering the rule.

Mrs. Ewald also has determined that for each
of the first five years the rule is in effect the
public benefit anticipated as a result of en-
forcing the rule will be clarification of confus-
ing terminology regarding the competence
examination required of optometrists for licen-
sure, assuring that only those qualified op-
tometrists receive a license to practice. There
will be no effect on small businesses. There
are no anticipated economic costs to persons
who are required to comply with the rule as
proposed.

The amendment is proposed under the Texas
Optometry Act, Texas Civil Statutes, Article
4552, §2.14, which provides the Texas Op-
tometry Board with the authority to promul-
gate procedural and substantive rules.

The Texas Optometry Act, Texas Civil Stat-

utes, Article 4552, §3.05 and §3.06 is affected
by this proposed amendment.

- §271.6. National Board Examination.

(a) The board determines that the
written examination by the National Board
of Examiners in Optometry (NBEO) known
as Part I and Part II complies in all
material respects with the written examina-

tion requirements of the Act, §3. 05 and
§3.06. The passing score on each Part of the
National Board written examination is de-
termined by the criterion-referenced stan-
dard setting approach, in which the passing
score 1s set at the scaled score of 300. The
Texas Optometry Board will accept scores
from an NBEO written examination if Part
I or II [the final Part] was satisfactorily
completed on or after January 1, 1984.

(b) The board determines that the
practical examination known as Part OI by
the National Board of Examiners in Optom-
etry (NBEQ) complies in all material re-
spects with the practical examination
requirements of the Act, §3.05 and §3.00.
The passing scores on Part II shall be
determined by the NBEO. Beginning June
1, 1995, an applicant for licensure shall
have the option to sit for the practical exam-
ination given by the Texas Optometry
Board or Part II of the NBEO. It is the
intent of the board to eliminate its practical
examination after the administration of the
June, 1996, Examination. The board will
accept scores from an NBEO Part Il exam-
ination if Part IIl was satisfactorily com-
pleted on or after June of 1994.

(c)(d) (No change.)

(e) In addition to the written and
practical examinations referenced in subsec-
tions (a) and (b) of this section, all appli-
cants shall take and pass & written
jurisprudence examination given by the
Texas Optometry Board in order to be eligi-
ble for licensure. After the administration
of the June, 1996, Examination, the
board shall administer the jurisprudence
written examination at least on a quar-
terly schedule.

() (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 4, 1995.

TRD-9512699 Lois Ewald
Executive Diractor
Texas Optometry Board

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
305-8500

¢ 4 L 4

Chapter 280. Therapeutic
Optometry

o 22 TAC §280.5

The Texas Optometry Board proposes an
amendment to §280.5 to clarify the use of
cocaine eye drops for diagnostic purposes by
therapeutic optometrists. The amendment will
clearly denote that cocaine eye drcps may be
possessed and administered for diagnostic
purpcses but not prescribed.

Lois Ewald, executive director, Texas Optom-
etry Board has determined that for the first
five-year period the rule is in eftect there will
be no fiscal implcations for state or local
governments as a result of enforcing or ad-
ministering the rule.

Mrs. Ewald also has determined that for each
of the first five years the rule is in effect the
public benefit anticipated as a 1esult of en-
forcing the rule wili be to obtain good eye
health care by the therapeutic optometrist’s
ability to use the cocaine eye drops as a
diagnostic agent. There wili be no effect on
small businesses. There are no anticipated
economic costs to persons who are required
to comply with the rule as proposed.

Commerts on the proposal may be submitled
to Lois Ewald, Executive Director, Texas Op-
tometry Board, 333 Guadalupe Street, Suite
2-420, Austin, Texas 78701-3942.

The amendment is proposed under the Texas
Optomerry Act, Texas Cwil Statutes, Aricle
4552, §2.14, which provides the Texas Op-
tometry Board with the authority to promul-
gate procedural and substantive rules.

The Texas Optometry Act, Texas Civil Stat-
utes, Arlicle 4552, §1.03 is affected by this
proposed amendment.

§280.5. Prescription and Diagnostic Drugs
SJor Therapeutic Optometry. [Prescriptions
Written for Pharmaceutical Agents by the
Therapeutic Optometrists.]

(a)-(i)y (No change.)

(1) A therapeutic optometrist may
possess and administer cocaine eye drops
for diagnostic purposes. The possession
and administration of cocaine eye drops
shall comply with the regulations of the
Texas Department of Public Safety and
United States Drug Enforcement Agency.

This agency hereby cenifies that the proposal
has been reviewed by legal counsel and
found o be within the agency’s authority to
adopt

issued in Austin, Texas, on October 4, 1995.

TRD-8512700 Lois Ewald
Executive Director
Texas Optometry Board

Earliest possible date of adoption: November
17, 1995

For furthar information, please call (512)
305-8500

¢ ¢ ¢
Part XXI. Texas State
Board of Examiners of
Psychologists
Chapter 461. General Rulings
o 22 TAC §461.17

The Texas State Board of Examiners of Psy-
chologists proposes an amendment to
§461.17, conserning Timeliness of Com-
plaints. The amendment is being proposed in
order to offer more protection to the consum-
ers of psychological services.
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Rebecca E. Forkner, executive director, has
determined that for the first five-year period
the section is in eftect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion

Ms. Forkner also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result of enforcing the sectior will be to permit
the Board to address incidents of harm that
consumers are more reluctant or unable to
repont as soon due to the nature of the harm.
There will be no effect on small businesses.
There will be no anticipated economic cost to
persons who are required to comply with the
section as proposed.

Comments on the proposal may be submitted
to Janice C. Alvarez, Texas State Board of
Examiners of Psychologists, 333 Guadalupe,
Suite 2-450, Austin, Texas 78701, (512)
305-7700.

The amendment is proposed under Texas
Cwil Statutes, Article 4512¢, which provide
the Texas State Board of Examiners of Psy-
chologists with the authority to make all rules,
not mnconsistent with the Constitution and
laws of this State, which are reasonably nec-
essary for the proper performance of its du-
ties and regulations of proceedings before it

The proposed amendment does not affect
other statutes, articles, or codes.

§461.17. Timeliness of Complaints. [In the
absence of unusuval circumstances, as deter-
mined by the Board, a] A complaint is
timely filed if it is received by the Board, in
proper form, within five years of the date of
the termination of professional services, un-
less the complaint alleges sexual miscon-
duct, as defined by the Board’s rules, by
a licensee and/or certificand or the inflic-
tion of physical harm upon a client or
patient by a licensee and/or certificand,
in which case the complaint is timely filed
if received within ten years of the time
that the allegations are alleged to have
occurred. [Untimely complaints shall be
returned to the complainant without action
by the Board.]

This agency hereby certifies that the proposa!
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on October 10, 1995.

TRD-9512943 Rebecca E. Forkner

Executive Director

Texas State Board of
Examiners of

Paychiologists

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
305-7700

¢ ¢ ¢

Chapter 463. Applications

o 22 TAC §463.23

The Texas State Board of Examiners of Psy-
chologists proposes an amendment 1o
§463.23, concerning Orel Exam Require-
ment. The amendment is being proposed in
order for the rule 1o conform with the Psychol-
ogists’ Certification and Licensing Act by
allowing the Board to waive the requirement
of an oral exam for the purposes of licensure
as a psychologist if the applicant i1s a Diplo-
mate of the American Board of Examiners in
Professional Psychology.

Rebecca E. Forkner, executive director, has
determined that for the first five-year period
the section is in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tion.

Ms. Forkner also has determined that for
each year of the first five years the section is
in effect the public benefit anticipated as a
result of enforcing the section will be to en-
sure that consumers will receive quality psy-
chological services at the earliest possible
date. There will be no effect on small
businesses. The anticipated economic cost to
persons who are required to comply with the
section as proposed will be in direct propor-
tion to those who are not exempt from the
oral exam requirement.

Comments on the proposal may be submitted
to Janice C. Alvarez, Texas State Board of
Examiners of Psychologists, 333 Guadalupe,
Suite 2-450, Austin, Texas 78701, (512)
305-7700.

The amendment is proposed under Texas
Civil Statutes, Article 4512c, which provide
the Texas State Board of Examiners of Psy-
chologists with the authority to make all rules,
not inconsistent with the Constitution and
laws of this State, which are reasonably nec-
essary for the proper performance of its du-
ties and regulations of proceedings before it.

The proposed amendment does not affect
other slatutes, articles, or codes.

§463.23. Oral Exam Requirement. To be
eligible for licensure as a psychologist, all
certified psychologists [An oral examina-
tion] shall be required [of all certified psy-
chologists prior to their being licensed] to
take and pass the oral exam administered
by the Board. The Board may waive this
requirement for Diplomates of the Amer-
ican Board of Examiners in Professional
Psychology.

This agency hereby certifies that the proposal
has been reviawed by legal counsel and
found to be within the agency’s authority to
adopt.

issued in Austin, Tevas, on October 5, 1995

TRD-9512787 Rebecca E. Forkiier
. Executive Director
Texas State Board of
Examiners of
Psychologists

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
305-7700

L4 ¢ ¢

Part XXX. Texas State
Board of Examiners of
Professional Counselors

Chapter 681. Professional
Counselors

The Texas State Board of Examiners of Pro-
fessional Counselors (the board) proposes
amendments to existing §§681.2, 681.15,
681.17, 681.26, 681.32-681. 35,
681.39-681.41, 68152, 681.61, 681.63,
681.64, 681.83, 681.84, 681.112, 681.121,
681.123, 681.125, 681.126, 681.171,
681.173, 681.174, 681.192, 681. 193, and
681.195; and new §681.114 and §681.128,
concerning the licensing of professional coun-
selors. Specifically, the amendments cover
definitions, license certificates, fees, counsel-
ing methods and practices, general ethics
requirements, sexual misconduct, testing,
drug and alcohol use, consumer information,
advertising and announcements, research
and publications, required application materi-
als, academic requirements, academic
course content, supervisor requirements,
other conditions for supervised experience,
endorsement, license renewal, inactive sta-
tus, retired status, purpose and hour require-
ments for continuing education, types of
acceptable continuing education, disciplinary
actions, violations by non-licensed persons
and complaint procedures. The amendments
define terms relating to art therapy; establish
a fee for art therapy specialty designation;
add language throughout the sections to in-
corporate legislative amendments to the deli-
nilion of the practice of professional
counseling and counseling treatment inter-
vention; add language throughout the sec-
tions to include an art therapy specially
designation; and add new language concern-
ing disciplinary action taken for violations re-
lating to illegal remuneration. New §681.114
and §681.128 are necessary to implement
legislation passed by the 74th Legislature,
1995. Section 681.114 establishes the aca-
demic and supervision requirements for an
art therapy specialty designation. Section
681.128 establishes the procedures to sus-
pend and reinstate a license for failure to pay
child support under the Family Code, Chapter
232.

Kathy Cralft, executive secretary of the board,
has determined that for the first five-year
period the sections are in effect, there will be
fiscal implications for state government as a
result of enforcing or administering the sec-
tions. There will be an increased revenue of
an estimated $15,600 the first year and
$6,500 per year for the next four years for
state government. There will be no fiscal im-
plications for local government.

Ms. Craft also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be to ensure that
licensees specializing in art therapy are ap-
propriately trained and to assist the attorney
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general in requiring a licensee to meet his or
her child support obligations. There will e no
effect on small businesses. The anticipated
economic cost to persons who are required to
comply with the sactions as proposed will be
$60 to $90 per licensee. However, the board
cannot estimate the amount of revenue that
may be required or generated as a result of
reinstating a license for failure to pay chiki
support because, at the present time, we do
not know how many licensees will be af-
fected. There will be no effect on local em-
ployment.

Comments on the proposal may be submitted
to Kathy Craft, Executive Secretary, Texas
State Board of Examiners of Professional
Counselors, 1100 West 49th Street, Austin,
Texas 78756, (512) 834-6658 and must be
received no later than 30 days from the date
of publication of the proposal in the Texas
Register.

Subchapter A. The Board

e 22 TAC §§681.2, 681.15, 681.17

The amendments are proposed under the
Licensed Professional Counselor Act, Texas
Civil Statutes, Aricle 4512g, §6, which pro-
vide the Texas State Board of Examiners of
Professional Counselors with the authority to
adopt and revise rules that are necessary o
administer the Licensed Professional Coun-
selor Act; §14(s), relating to rules concerning
temporary licenses; §16C(a), relating to rules
concerning investigations; and §19(b), relat-
ing to rules on fees.

The amendments affect the Licensed Profes-
sional Counselor Act, Texas Civil Statutes,
Article 4512g.

§681.2. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Art therapy-The practice of pro-
fessional counseling through services that
use art media fo promote perceptive, in-
tuitive, affective, and expressive experi-
ences that alleviate distress and
emotional, behavioral, or social impair-
ment.

Art therapy intern-An LPC or an
LPC intern holding a temporary license
with an art therapy specialty designation.

License-A regular, regular with art
therapy specialty designation, provisional,
or temporary license issued by the board
unless the content of the rule indicates oth-
erwise.

Licensee-A person who holds a reg-
ular, regular with art therapy specialty
designation, provisional, or temporary li-
cense.

§681.15. License Certificate.
(a) (No change.)

(b)  Regular licenses and regular
licenses with an art therapy specialty des-
ignation shall be signed by the board mem-
bers and be affixed with the seal of the
board.

(c) (No change.)

(d) Provisional licenses and provi-
sional licenses with an art therapy spe-
cialty designation shall be signed by the
executive secretary.

(e) (No change.)

$§681.17. Fees.
(a) Fees are as follows:
(1)-(9 (No change.)

(10) license certificate or re-
newal card duplication or replacement
fee-$10; [and]

(11) returned check fee-$25;
and []

(12) art therapy specialty des-
ignation application fee-$30 (in addition
to any necessary application fees listed in
paragraphs (1)-(11) of this subsection).

(b)-(c) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopl.
Issued in Austin, Texas, on October 8, 1995.
TRD-9512856 James O. Mathis, Ed.D.
Chalr
Texas State Board of

Examiners of
Professional Counsalors

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
4587236

¢ ¢ ¢

Subchapter B. Authorized
Counseling Methods and
Practices

e 22 TAC §681.26

The amendment is proposed under the Li-
censed Professional Counselor Acl, Texas
Civil Statutes, Article 4512g, §6, which pro-
vide the Texas State Board of Examiners of
Professional Counselors with the authority to
adopt and revise rules that are necessary to
administer the Licensed Professional Coun-
selor Act; §14(s), relating to rules concerning
temporary licenses; §16C(a), relating to rules
concerning investigations; and §19(b), relat-
ing to rules on fees.

The amendment affects the Licensed Profes-

sional Counselor Act, Texas Civil Statutes,
Article 4512g.

§681.26. Couhseling Methods and Prac-
tices.

(a) Authorized counseling methods
and practices may include but are not re-
stricted to the following:

(1)-(17) (No change.)

(b) A licensee is required to hold
the art therapy specialty designation in
order to use the title "art therapist" or
the initials "A.T.". A licensee who does
not hold the designation may engage in
the practice of counseling by using art
therapy as a counseling method but may
not use the title or initials.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Auslin, Texas, on October 6, 1995.
TRD-8512857 James O. Mathis, Ed.D.
Chalr
Texas State Board of

Examiners of
Professional Counselors

Earliest possible date of adoption: November
17, 1995

For futher information, please call: (512)
458-7238

¢ ¢ ¢

Subchapter C. Code of Ethics

e 22 TAC §§681.32-681.35,
681.39-681.41

The amendments are proposed under the
Licensed Professional Counselor Act, Texas
Civil Statutes, Article 4512g, §6, which pro-
vide the Texas State Board of Examiners of
Professional Counselors with the authority to
adopt and revise rules that are necessary to
administer the Licensed Professional Coun-
selor Act; §14(s), relating to rules concerning
temporary licenses; §16C(a), relating to rules
concerning investigations; and §19(b), relat-
ing to rules on fees.

The amendments affect the Licensed Profes-
sional Counsslor Act, Texas Civil Statutes,
Article 4512g.

§681.32. General Ethical Requirements,
(a)-(d) (No change.)

(e) A licensee shall inform an indi-
vidual before or at the time of the individu-
al’s initial professional counseling session
with the licensee of the following:

(1)-(4 (No change.)

(5) any intent of the licensee to
use another individual to provide counseling
treatment intervention [services] to the
client; and

(6) (No change.)
) (No change.)

(8 A licenses shall provide coun-
seling treatment intervention [services]
only in the context of a professional rela-
tionship, and shall not provide counseling
treatment intervention [services] by
means of newspaper or magazine articles,
radio or television programs, mail or means
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of a similar nature, electronic media, or
telephonic media when that is the primary
vehicle for maintaining the professional
counseling relationship.

(h)-G) (No change. )

(k) A licensee shall not provide
counseling treatment intervention [ser-
vices] to the licensee’s current or previous
family members, personal friends, or busi-
ness associates.

(I) A licensee shall not knowingly
offer or provide counseling treatment in-
tervention [services] to an individual con-
currently receiving counseling treatment
intervention [services) from another mental
health services provider except with that
provider's knowledge. If a licensee learns
of such concurrent therapy, the licensee
shall take immediate and reasonable action
to inform the other mental health services
provider.

(m) (No change.)

(n) A licensee to whom a school
district refers a student for counseling treat-

ment intervention [services] shall comply

with the rules adopted by the Texas Educa-
tion Agency relating to the relationship be-
tween the district and the licensee. This
requirement only applies to an outside
counselor, not a licensee who is a cchool
district employee.

(o) (No change.)

(p) For each client, a licensee shall
keep accurate records of the dates of coun-
seling treatment intervention [services],
types of counseling treatment intervention
[services], progress or case notes, and bil-
ling information. Records held by a licensee
shall be kept for seven years for adult cli-
ents and seven years beyond the age of 18
for minor clients. Records held or owned by
governmental agencies or educational insti-
tutions are not subject to this requirement.

(@ A licensee shall bill clients or
third parties for only those services actually
rendered or as agreed to by mutual under-
standing at the beginning of services or as
later modified by mutual agreement.

(1) (No change.)

(2) On the written request of a
client, a client’s guardian, or a client’s par-
ent (managing or possessory conservator) if
the client is a minor, a licensee shall pro-
vide, in plain language, a written explana-
tion of the charges for counseling
treatment intervention [services] previ-
ously made on a bill or statement for the
client. This requirement applies even if the
charges are to be paid by a third party.

(3) (No change.)

(4) A licensee may not submit
to a client or a third payor a bill for coun-
seling treatment intervention [services]

that the licensee knows were not provided
or knows were improper, unreasonable, or
medically or clinically unnecessary.

(r) A licensee shall terminate a pro-
fessional counseling relationship when it is
reasonably clear that the client is not bene-
fiting from the relationship. When profes-
sional counseling is still indicated, the
licensee shall take reasonable steps to facili-
tate the transfer to an appropriate referral or
source.

(s)-(u) (No change.)

(v) A licensee shall not aid and abet
the unlicensed practice of professional
counseling by & person required to be li-
censed under the Act.

§681.33. Sexual Misconduct.

(a) For the purpose of this section
the following terms shall have the following
meanings.

(1) (No change.)

(2) Mental health services pro-
vider means a licensee or any other licensed
or unlicensed individual who performs or
purports to perform professional counseling
or mental health services, including a li-
censed social worker, a chemical depen-
dency counselor, a licensed marriage and
family therapist, a physician, a psycholo-
gist, or a member of the clergy.

(3)-(5) (No change.)
(b)-(e) (No change.)

(f) Itis not a defense under subsec-
tions (b)-(d) of this section, if the sexual

.contact, sexual exploitation, or therapeutic

deception with the person occurred:
(1) (No change.)

(2) outside the professional
counseling sessions of the person; or

(3) off the premises regularly
used by the licensee for the professional
counseling sessions of the person.

(g)-(h) (No change.)

* (i) A licensee shall report sexual
misconduct as follows.

(1) If a licensee has reasonable
cause to suspect that a client has been the
victim of sexual exploitation, sexual con-
tact, or therapeutic deception by another
licensee or a mental health services provider
during professional counseling or any other
course of treatment, or if a client alleges
sexual exploitation, sexual contact, or thera-
peutic deception by another licensee or a
mental health services provider during pro-
fessional counseling or any other course of
treatment, the licensee shall report the al-
leged conduct not later than the 30th day
after the date the licensee became aware of
the conduct or the allegations to:

(A)-(B) (No change.)
(2)-(3) (No change.)

§681.34. Testing.

(a) Prior to or following the admin-
istration of any iesting, a licensee shall
make known to clients the purposes and
explicit use to be made of any testing does
as a part of a professional counseling rela-
tionship.

(b)-(d) (No change.)

§681.35. Drug and Alcohol Use.
censee shall not:

(1) wuse alcchol or drugs in a
manner which adversely affects the licens-
ee’s ability to provide counseling treatment
intervention services;

(2)-(3) (No changs.)

A li-

§681.39. Consumer Information.

(a) A licensee shall inform each cli-
ent of the name, address, and tclephone
number of the Texas State Board of Exam-
iners of Professional Counselors (board) for
the purpose of reporting violations to the
Licensed Professional Counselor Act (Act)
or this chapter:

(1)-2) (No change.)

(3) on a bil for counseling
treatment intervention [services] provided
to a client or third party.

(b)-(d) (No change.)

§681.40. Advertising and Announcements.
(a)-(c) (No change. )

(d) The highest academic degree
earned from an accredited college or univer-
sity and relevant to the profession of coun-
seling or a counseling-related field may be
used when advertising or announcing coun-
seling treatment intervention [services] to
the public or in counseling-related profes-
sional representations. A degree received at
a foreign university may be used if the
degree could be accepted as a transfer de-
gree by accredited univessities as reported
by the American Association of Collegiate
Registrars and Admissions Officers. A li-
censee may advertise or announce his or her
other degrees from accredited colleges or
universities if the subject of the degree is
specified.

(e) (No change.)

) Al advertisements or an-
nouncements of counseling treatmert in-
tervention [services] including telephone
directory listings by a person licensed by -
the board may clearly state the licensee's
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licensure status by the use of a title such as
"Licensed Counselor," or "Licensed Profes-
sional Counselor," Licensed Professional
Counselor-Art Therapist,” Art Thera-
pist, [or] "LP.C." "L.P.C-A.T,"
"A.T." or a statement such as "licensed by
the Texas State Board of Examiners of Pro-
fessional Counselors.”

$681.41. Research and Publications.
(a) (No change.)

(b) A licensee shall confine the use
of data obtained from a professional coun-
seling relationship for the purposes of edu-
cation or research to content that can be
disguised to ensure full protection of the
identity of the subject client.

(c)-(d) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on October 6, 1995.
TRD-9512858 James O. Mathis, Ed.D.
Chair
Texas State Board of
Examiners of
Protessional Counselors

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
458-7236

L 4 L 4 ¢

Subchapter D. Application Pro-
cedures
¢ 22 TAC §681.52

The amendment is proposed under the Li-
censed Professional Counselor Act, Texas
Civil Statutes, Article 4512g, §6, which pro-
vide ihe Texas State Board of Examiners of
Professional Counselors with the authority to
adopt and revise rules that are necessary to
administer the Licensed Professional Coun-
selor Act; §14(s), relating to rules concerning
temporary licenses; §16C(a), relating to rules
concerning investigations; and §19(b), relat-
ing to rules on fees.

The amendment affects the Licensed Profes-
sional Counselor Act, Texas Civil Statutes,
Article 4512g.

§681.52. Required Application Materials.

(a) (No change.)

(b) Practicum documentation form
if applying for a temporary, [or] regular
license or regular license with art therapy
specialty designation. The practicum docu-
mentation form shall contain:

(D7)

(c) Supervised experience docu-
mentation form if applying for a regular
license or a regular license with art ther-

(No change.)

apy specialty designation. The supervised
experience documentation form must be
completed by the applicant’s supervisor and
contain:

(1)-(9) (No change.)

(10) a statement that the super-
vised experience complies with the rules set
out in Subchapter F of this chapter (relating
to Experience Requirements for Examina-
tion and Licensure) and §681.114 of this
title (relating to Art Therapy Specialty
Designation).

(d)-(e) (No change.)
(f) References.

(1) An applicant for a regular
license or a regular license with art ther-
apy specialty designation must have board
reference forms submitted by three persons
who can attest to the applicant’s character,
counseling skills and professional standards
of practice, including at least one licensed
professional counselor. The remaining two
references must be from persons licensed or
certified in the counseling profession or a
mental health related profession.

@-3)

(g) Provisional license based on en-
dorsement. Applicants for a provisional li-
cense based on endorsement must submit:

(1)-(2) (No change.)

(3) official documentation that
the applicant has passed a national examina-
tion relating to counseling or art therapy
or an exam offered by another state or
territory for licensure as a counselor or art
therapist; and

(No change.)

(4) a letter of sponsorship from
a person who holds a regular license in
Texas to practice counseling.

(h) Art therapy specialty designa-
tion.

(1) An applicant for a tempo-
rary or regular license with an art ther-
apy specialty designation must submit
evidence of the successful completion of
the Certification Examination in Art
Therapy of the Art Therapy Credentials
Board.

(2) An applicant for a tempo-
rary license with an art therapy specialty
designation must submit:

(A) proof of current regis-
tration with the American Art Therapy
Association; and

(B) proof that the appli-
cant limits his or her scope of practice to
art therapy at the time of application.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and

found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on October 6, 1995.
TRD-9512859 James Q. Mathis, Ed.D
Chair
Texas State Board of

Examiners of
Professional Counselors

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
458-7236

¢ ¢ ¢

Subchapter E. Academic Re-
quirements for Examination
and Licensure

e 22 TAC §§681.61, 681.63, 681.64

The amendments are proposed under the
Licensed Professional Counselor Act, Texas
Civil Statutes, Article 45129, §6, which pro-
vide the Texas State Board of Examiners of
Professional Counselors with the authority to
adopt and revise rules that are necessary to
administer the Licensed Professional Coun-
selor Act; §14(s), relating to rules concerning
temporary licenses; §16C(a), relating to rules
concerning investigations; and §19(b), relat-
ing to rules on fees.

The amendments affect the Licensed Profes-
sional Counselor Act, Texas Civil Statutes,
Article 4512g.

§681.61. Purpose. The purpose of this
subchapter is to set out the academic re-
quirements for a temporary, [or] regular
license, or regular license with art ther-
apy specialty designation and the examina-
tion required for a regular license or
regular license with art therapy specialty
designation.

§681.63. Academic Requirements.

(a) (No change.)

(b) The 45 semester hours must be
designed to train a person to provide direct
services to assist individuals or groups in a
professional counseling relationship using a
combination of mental health and human
development principles, methods, and tech-
niques to achieve the mental, emotional,
physical, social, moral, educational, spiri-
tual, or career-related development and ad-
justment of the client throughout the client's
life.

(1)-(2) (No change.)

(c) Applicants must also have a su-
pervised practicum experience that is pri-
marily professional counseling in nature of

at least 300 clock-hours which were a part
of the required planned graduate program.

(1)-(3) (No change.)
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(d) For persons applying for a tem-
porary license, [or] a regular license or a
regular license with art therapy specialty
designation, on or after September 1, 1996,
a person must have a master's or doctorate
degree in counseling or a related field and a
48 semester hour planned graduate pro-
gram. A person who holds a temporary
license on September 1, 1996, may obtain a
regular license after September 1, 1996,
without having a master’s or doctorate de-
gree in counseling or a related field and a
48 semester hour planned graduate program
but must meet the applicant qualifications
for a regular license in effect when the
person applied for the temporary license.

§681.64. Academic Course Content.
(a) An applicant must have course

€as:

(1)<(3) (No change.)

(4) counseling theories-any
course which surveys the major theories of
professional counseling;

(5) counseling methods or tech-
niques-any three courses in methods or
techniques used to provide counseling
treatment intervention [services] includ-

ing:

(A)-(B)

(6) research-any course in the
methods of research which may include the
study of statistics or a thesis project in an
area relevant to the practice of professional
counseling;

(M-8

(9) professional orientation-any
course which deals primarily with the ob-
jectives of professional organizations, codes
of ethics, legal aspects of practice, stan-
dards of preparation, and the role identity of
persons providing direct counseling treat-
ment intervention [services].

(No change.)

(No change.)

(b) The remaining courses needed
to meet the 45 graduate-hour requirement
shall be in areas directly supporting the
development of an applicant’s professional
counseling skills such as practicum or in-
ternship credit and other courses related
primarily to professional counseling, Per-
sons who apply on or after September |,
1996, will be required to obtain 48 graduate
semester hours and to have two courses in
social, cultural and family issues, unless the
person holds a temporary license on Sep-
tember 1, 1996.

(¢) (No change.)

This agency hereby cerlifies that the proposal
has been reviewed by legal counse!l and
found to be within the agency’s authorily to
adopt.

work in each of the following specific ar-

Issued in Austin, Texas, on October 6, 1995.

TRD-9512860 James O. Mathis, Ed.D
Chair
Texas State Board of
Examiners of
Professional Counselors

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
458-7236

¢ ¢ ¢

Subchapter F. Experience Re-
quirements for Examination
and Licensure

e 22 TAC §681.83, §681.84 °

The amendments are proposed under the
Licensed Professional Counselor Act, Texas
Civil Statutes, Article 4512g, §6, which pro-
vide the Texas State Board of Examiners of
Protessional Counselors with the authority to
adopt and revise rules that are necessary 1o
administer the Licensed Professional Coun-
selor Act; §14(s), relating to rules concerning
temporary licenses; §16C(a), relating to rules
concerning investigations; and §19(b), relat-
ing to rules on fees.

The amendments affect the Licensed Profes-
sional Counselor Act, Texas Civil Statutes,
Article 45129.

§681.83. Supervisor Requirements.
(a) (No change.)

(b) A supervisor under subsection
(a)(1) or (2) of this section must have met
the following requirements.

(1) (No change.)

(2) A person who begins the su-
pervision of an LPC intern on or after Janu-
ary 1, 1995, shall meet the requirements
stated in paragraph (1) of this subsection
and must have successfully completed one
of the following:

(A) (No change. )

(B) 40 clock-hours of train-
ing in the supervision of professional coun-
seling or mental health services through one
or a combination of the following:

(i)-(iii) (No change.)

(C) a doctoral degree in
professional counseling or a related field
which was designed to train the person to
provide direct services to individuals or
groups in a professional counseling rela-
tionship in the resolution of personal-social,
educational, or occupational problems. The
degree must have been awarded before Jan-
uary 1, 1995, by a university described in
the academic requirements for examination
and licensure in §681. 62(a) or (b) of this
title (relating to General); or

(D) provided at least three
years of clinical supervision in professional
counseling of another person(s) through a
university described in §681.62(a) or (b) of
this title or a mental health facility licensed,
accredited, or otherwise credentialed by the
federal, state, or local government or a na-
tionally recognized organization in the field
of mental health. The three years must have
been completed before January 1, 1995.

(3)-(4) (No change.)
(c) (No change.)

§681.84. Other Conditions for Supervised
Experience.

(a) A person who has commenced
and is in the process of completing the 24
months or 2,000 hours of supervised experi-
ence may not practice within his or her own
private independent practice of professional
counseling as part of such months or hours
and may not count the months or hours
spent in the person's private independent
practice of professional counseling as part
of the supervised experience; however, the
person may be employed in his or her su-
pervisor’s private practice of professional
counseling as part of such months or hours.

(b)-(g) (No change.)

(h) If an LPC intern enters into
contracts with both a supervisor and an
organization with which the supervisor is
employed or affiliated, the contract between
the organization and intern will clearly indi-
cate where counseling treatment interven-
tion [services] will be performed, that no
payment for services will be made directly
by a client to the intern, clients records are
not the property of the counseling intern,
that the full responsibility for the counseling
activities of an intern shall rest with the
intern’s official supervisor, that there are no
financial arrangements with the intern that
have been made that extend beyond the
period of supervision, and all supervised
experience shall be in accordance with this
chapter.

(i)-(k) (No change.)

(1) At any time during the super-
vised experience and for any reason, if a
supervisor determines that the LPC intern
may not have the counseling skills or com-
petence to practice professional counseling
under a regular license, the supervisor shall
develop and implement a written plan for
remediation of the LPC intern.

(m)-(n) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
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Issued m Austin, Texas, on October 6, 1995.

TRD-9512861 James O. Mathis, Ed D.
Chalir
Texas State Board ot
Examiners of
Professional Counselors

Earliest possible date of adoption. November
17, 1995

For further information, please call: (512)
458-7236

¢ ¢ L4

Subchapter H. Licensing
e 22 TAC §681.112 §681.114

The amendment and new section are pro-
posed undey the Licensed Professional Coun-
selor Act, Texas Civil Statutes, Article 45129,
§6, which provide the Texas State Board of
Examiners of Professional Counselors with
the authority to adopt and revise rules that
are necessary to administer the Licensed
Professional Counselor Act; §14(s), relating
to rules concerning temporary licenses;
§16C(a), reiating to rules concerning investi-
gations; and §19(b), relating to rules on fees

The amendment and new section affect the
Licensed Professional Counselor Act, Texas
Civil Statutes, Article 4512g.

§681.112. Endorsement.

(a) The Texas State Board of Ex-
aminers of Professional Counselors (board)
may grant a provisional license to a person
who holds, at the time of application, a
license [or certificate] as a counselor or art
therapist issued by another state or territory
that is acceptable to the board. An applicant
for a provisional license must:

(1) (No change.)

(2) be licensed in good standing
as a counselor or art therapist in another
state or territory that has licensing require-
ments that are substantially equivalent to
the regular licensing requirements of the
Licensed Professional Counselor Act (Act);

(3) have passed a national ex-
amination relating to counseling or art
therapy or an exam offered by another state
or territory for licensure as a counselor or
art therapist; and

(4) (No change.)
(b)-(d) (No change.)

(e) The board shall issue a regular
license or a regular license with art spe-
cialty designation to the holder of a provi-
sional license iff:

[(1) the provisional licensee pas-
ses the examination required by the Act,
§12; and

[(2)] the board verifies that the
provisional licensee has the academic and
experience requirements for a regular li-
cense or a regular license with art ther-
apy specialty designation.

(f) (No change.)

§681.114. Application for Art Therapy Spe-
cialty Designation.

(a) A person applying for examina-
tion and licensure with an art therapy spe-
cialty designation must:

(1) meet the requirements for a
regular license set out in Subchapter E of
this chapter (relating to Academic Require-
ments for Examination and Licensure) and
Subchapter F of this chapter (relating to
Experience Requirements for Examination
and Licensure);

(2) hold either:

(A) a master’s or doctoral
degree in art therapy that includes 600
hours of supervised practicum from an
accredited institution except that on or after
September 1, 1996, applicants must have
700 hours of supervised practicum from an
accredited institution; or

(B) have all of the following:

(i) a master’s degree in a
counseling-related field;

(ii) a minimum of 21 se-
mester hours or the equivalent of sequential
course work in the history, theory, and
practice of art therapy;

(iii) 600 hours of super-
vised practicum from an accredited institu-
tion except that on or after September 1,
1996, an applicant must have completed
700 hours of supervised practicum from an
accredited institution;

(3) have the experience require-
ments set out in subsection (d) of this sec-
tion; and

(4) have successfully completed
the Certification Examination in Art Ther-
apy of the Art Therapy Credentials Board.

(b) The Texas State Board of Ex-
aminers of Professional Counselors (board)
shall accept an individual course from an art
therapy program accredited through the
American Art Therapy Association as satis-
fying the education requirements set out in
§681.63 of this title (relating to Academic
Requirements) if not less than 75% of the
course content is substantially equivalent to
the content of a course required in §681.64
of this title (relating to Academic Course
Content).

(c) A temporary license with an art
therapy specialty designation may be issued
to a person who holds a master’s degree in
counseling or a counseling related field and:

(1)  has completed not less than
42 graduate semester hours of the education

requirements under the Act, §10(a)(4) in an
art therapy program accredited by the
American Art Therapy Association. The re-
quirements are described in §681.63(b) of
this title. These semester hours may be in-
cluded in the master's degree;

(2) has completed the super-
vised work experience required under the
Act, §10A(a)(3) and subsection (d) of this
section;

(3) has passed the examination
required under the Act, §10A(a)(4) and sub-
section (a)(4) of this section;

(4) is a registered art therapist
with the Art Therapy Credentialing Board,
Inc. and may use the title "A.T.R." in the
practice of art therapy,

(5) represents himself or herself
to the public as an "art therapist”;

(6) limits the scope of practice
to art therapy;

(7) files a plan acceptable to the
board on board forms detailing a course of
study to complete the additional graduate
semester hours necessary to satisfy the edu-
cation requirements under the Act,
§10(a)(4); and

(8) applies prior to September 1,
1996.

(d)  As part of the supervised expe-
rience requirements for art therapy specialty
designation required under the Act,
§10(a)(5) and §§681.82-681. 84 of this title
(relating to Experience Requirements for
Examination and Licensure), an applicant
must have the following hours.

(1) For a person applying before
September 1, 1996, supervised experience
hours must include 1,000 client contact
hours under supervision of a nationally reg-
istered art therapist or other supervisor ac-
ceptable to the board as set out in §681.83
of this title (relating to Supervisor Require-
ments).

(2)  For a person applying on or
after September 1, 1996, supervised experi-
ence hours must include:

(A) 1,000 client contact
hours under supervision of a licensed pro-
fessional counselor with an art therapy spe-
cialty designation, if the applicant holds a
master’s or doctoral degree in art therapy
that includes 700 hours of practicum; or

(B) 2,000 client contact
hours under supervision of a nationally reg-
istered art therapist or other supervisor ac-
ceptable to the board as set out in §681.83
of this title if the applicant holds a master’s
degree in a counseling related field and has
a minimum of 21 semester hours or the
equivalent of sequential course work in the

. PROPOSED RULES October 17, 1995 20 TexReg 8393



history, theory, and practice of art therapy
with 700 hours of practicum.

(3) For aperson applying on or
after September 1, 1998, supervised experi-
ence hours must include:

(A) 1,000 client contact
hours under supervision of a licensed pro-
fessional counselor with an art therapy spe-
cialty designation, if the applicant holds a
master’s or doctoral degree in art therapy
that includes 700 hours of practicum; or

(B) 2,000 client contact
hours under supervision of a licensed pro-
fessional counselor with an art therapy spe-
cialty designation, if the applicant holds a
master's degree in a counseling related field
and has a minimum of 21 semester hours or
the equivalent of sequential course work in
the history, theory, and practice of art ther-
apy with 700 hours practicum.

(e) An LPC intern with art therapy
specialty designation must comply with the
requirements set out in:

(1) §681.81(c)-(g) of this title
(relating to Temporary License);

(2) §681.82(a)-(b) and (e)-(g) of
this title (relating to Experience Require-
ments (Internship));

(3) §681.83(c) of this title; and

(4) §681.84(a) and (c)-(n) of
this title (relating to Other Conditions for
Supervised Experience).

(H An applicant for a regular lLi-
cense with art therapy specialty designation
must pass the licensed professional coun-
selor examination administered by the
board.

This agency hereby certifies that the proposal

has been reviewed by legal counsel and

:&umi to be within the agency’s authority 10
opt.

Issued in Austin, Texas, on October 6, 1995.

TRD-89512862 James O. Mathis, Ed.D.
Chalir
Texas State Board of
Exeminers of
Professional Counselors

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
458-7236

¢ ¢ ¢

Subchapter 1. Regular License
Renewal and Inactive and
Retirement Status

e 22 TAC §§681.121, 681.123,
681.125, 681.126, 681.128

The amendments and new section are pro-
posed under the Licensed Professional Coun-
selor Act, Texas Civil Statutes, Article 4512g,
§6, which provide the Texas State Board of
Examiners of Professional Counselors with
the authority to adopt and revise rules that

are necessary to administer the Licensed
Professional Counselor Act; §14(s), reiating
to rules concerning temporary licenses;
§16C(a), relating to rules concerning investi-
gations; and §19(b), relating to rules on fees.

The amendments and new section affect the
Licensed Professional Counselor Act, Texas
Civil Statutes, Article 4512g.

§681.121. General.

(a) A regular license or a regufar
license with art therapy specialty desig-
nation must be renewed annually.

(b) A person who holds a regular
license or a regular license with art ther-
apy specialty designation must have ful-
filled any continuing education
requirements prescribed by Texas State
Board of Examiners of Professional Coun-
selors (board) rule in order to renew a li-
cense.

(c) Each person who holds a regu-
lar license or a regular license with art
therapy specialty designation is responsi-
ble for renewing the license and shall not be
excused from paying late renewal fees or
renewal penalty fees. Failure to receive no-
tice from the board does not waive payment
of late penalty fees.

(d)-(e) (No change.)

(f) A person whose license has ex-
pired shall not practice professional coun-
seling or advertise counseling treatment
interventions [services].

(g)-(h) (No change.)

§681.123. License Renewal.

(a) At least 45 days prior to the
expiration of a regular license or a regular
license with art therapy specialty desig-
nation, the Texas State Board of Examiners
of Professional Counselors (board) will
send notice to a licensee that includes the
expiration date of the license, a schedule of
the renewal and late fees, and the number of
haurs needed to complete any continuing
education requirements.

(b) -(f) (No change.)

§681.125. Inactive Status.
(a)-(b) (No change.)

(c) All fees are not applicable dur-
ing the inactive status period. A person may
not act as a counselor, represent himself or
herself as a counselor, or provide counsel-
ing treatment intervention [services] dur-
ing the inactive status period.

(d)-(h) (No change.)

§681.126. Retired Status.
(a) (No change)

(b) Once a licensee places his or
her license on retired status, the individual
may no longer practice professional coun-
seling or refer to himself or herself as a
counselor. The individual will no longer be
required to pay renewal fees or to obtain
continuing education.

(c) A retired license cannot be re-
newed or reinstated. To be eligible for a
new license to practice professional coun-
seling, the person would be required to
apply for another license by meeting re-
quirements in effect at the time of the appli-
cation, including passing the examination.

§681.128. Suspension of License for Failure
to Pay Child Support.

(a) On receipt of a final court or
attorney general's order suspending a li-
cense due to failure to pay child support,
the executive secretary shall immediately
determine if the board has issued a license
to the obligator named on the order, and, if
a license has been issued:

(1) record the suspension of the
license in the board’s records;

(2) report the suspension as ap-
propriate; and

(3) demand surrender of the sus-
pended license.

(b) The board shall implement the
terms of a final court or attorney general's
order suspending a license without addi-
tional review or hearing. The board will
provide notice as appropriate to the licensee
or to others concerned with the license.

(c) The board may not modify, re-
mand, reverse, vacate, or stay a court or
attorney general’s order suspending a li-
cense issued under the Family Code, Chap-
ter 232 as added by Acts 1995, 74th
Legislature, Chapter 751, §751.85 (House
Bill 433) and may not review, vacate, or
reconsider the terms of an order.

(d) A licensee who is the subject of
a final court or attorney general's order
suspending his or her license is not entitled
to a refund for any fee paid to the board.

(e) If a suspension overlaps a k-
cense renewal period, an individual with a
license suspended under this section shall
comply with the normal renewal procedures
in the Act and this chapter; however, the
license will not be renewed until subsec-
tions (g) and (h) of this section are met.

(f) An individual who continues to
engage in the practice of counseling or con-
tinues to use the titles "Licensed Profes-
sional Counselor,” "Licensed Counselor,"
“Licensed  Professional  Counselor-Art
Therapist,” "Art Therapist” or the initials
"LP.C." "LP.C-AT." or "AT." after the
issuance of a court or attorney general's
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order suspending the license is liable for the
same civil and criminal penalties provided
for engaging in the prohibited activity with-
out a license or while a license is suspended
as any other license holder of the board.

(g) On receipt of a court or attorney
general’s order vacating or staying an order
suspending a license, the executive secre-
tary shall promptly issue the affected li-
cense to the individual if the individual is
otherwise qualified for the license.

(h) The individual must pay a rein-
statement fee in an amount equal to the
annual renewal fee set out in §681.17 of
this title (relating to Fees) prior to issuance
of the license under subsection (g) of this
section,

This agency hereby certifies that the proposal
has heen reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512863 James O. Mathis, Ed.D.
Chair
Texas State Board of
Examiners of
Professional Counselors

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
458-7236

4 ¢ L4

Subchapter K. Continuing Edu-
cation Requirements

e 22 TAC §§681.171, 681.173,
681.174

The amendments are proposed under the
Licensed Professional Counselor Act, Texas
Civil Statutes, Article 4512g, §6, which pro-
vide the Texas State Board of Examiners of
Professional Counselors with the authority to
adopt and revise rules that are necessary to
administer the Licensed Professional Coun-
selor Act; §14(s), relating to rules concerning
temporary licenses; §16C(a), relating to rules
concerning investigations; and §19(b), relat-
ing to rules on fees.

The amendments affect the Licensed Profes-
sional Counselcr Act, Texas Civil Statutes,
Article 4512g.

§681.171. Purpose. The purpose of these
sections is to establish the continuing edu-
cation requirements for the renewal of a
regular license or a regular license with
art therapy specialty designation which a
licensee must complete every three years
toward furthering of professional develop-
ment in professional counseling. These re-
quirements are intended to maintain and
improve the quality of professional services
in counseling provided to the public and
keep the licensee knowledgeable of current
research, techniques, and practice, and pro-
vide other resources which will improve
skill and competence in professionat coun-
seling.

§681.173. Hour Requirements for Continu-
ing Education. A licensee must complete
60 clock-hours of continuing education ac-
ceptable to the Texas State Board of Exam-
iners of Professional Counselors (board)
during each three-year period as described
in §681.172 of this title (relating to Dead-
lines). Six [Three] hours of the 60 hours
must be directly related to counselor ethics.
[Licensees whose three-year reporting cycle
ends efter June 1, 1995, are required to
obtain six hours of counselor ethics.]

(1)-(2) (No change.)

§681.174. Types of Acceptable Continuing
Education.

(a) Continuing education under-
taken by a licensee shall be acceptable if the
experience falls in one or more of the fol-
lowing categories:

(1) (No change.)

(2) participation in those sec-
tions of programs (e.g., institutes, seminars,
workshops, and conferences) which are de-
signed to increase professional knowledge
related to the practice of professional coun-
seling and which are conducted by persons
who:

(A)-(C) (No change.)

(3) teaching or consultation in
graduate level programs such as institutes,
seminars, workshops, and conferences
which are designed to increase professional
knowledge related to the practice of profes-
sional counseling provided that such teach-
ing and consultation is not part of, or
required as a part of, one’s employment;

(4) completion of graduate aca-
demic courses in areas supporting develop-
ment of skill and competence in
professional counseling at an accredited in-
stitution;

(5)(7) (No change.)
(b) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512864 James O. Mathis, Ed.D.
Chalr
Texas State Board of
Examiners of
Professional Counselors

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
458-7236
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Subchapter L. Complaints and
Violations

° 22 TAC §§681.192, 681.193,
681.195

The amendments are proposed under the
Licensed Professional Counsslor Act, Texas
Civil Statutes, Article 4512g, §6, which pro-
vide the Texas State Board of Examiners of
Professional Counselors with the authority to
adopt and revise rules that are necessary to
administer the Licensed Professional Coun-
selor Act; §14(s), relating to rules concerning
temporary licenses; §16C(a), relating to rules
concerning investigations; and §19(b), relat-
ing to rules on fees.

The amendments affect the Licensed Profes-
sional Counselor Act, Texas Civil Statutes,
Arlicle 4512¢g.

§681.192. Disciplinary Action; Notices.

(a) The Texas State Board of Ex-
aminers of Professional Counselors (board)
may deny, revoke, temporarily suspend, or
suspend a license, or may probate disciplin-
ary action, or may issue a reprimand to a
person who has:

(1) (No change.)

(2) violated any rule adopted by
the board; {or]

(3) is legally committed to an
institution because of mental incompetence
from any cause; or[.]

(4) offers to pay or agrees to
accept any remuneration, directly or in-
directly, to or from any person or entity
for securing or soliciting a patient or
patronage.

(b)-(f) (No change.)

§681.193. Violations by Non-Licensed Per-
sons.

(a) A [On or after January 1, 1994,
a] person commits an offense if he or she
knowingly or intentionally:

(1) engages in the practice of
professional [practices] counseling without
holding a license issued by the board;

(2) engages in the practice of
professional counseling after the person’s
license has expired;

(3) represents himself or her-
self by the title "Licensed Professional
Counselor" or "Licensed Counselor"
without being licensed by the board;

(4) represents the person by
the title "Licensed Professional Counsel-
or-Art Therapist," "Art Therapist," or
by the initials "L.P.C.-A.T." or "A.T."
without being licensed with an art ther-
apy specialty designation under the Act,
§10A or §14(s); or
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(5) makes use of any title,
words, letters, or abbreviations that im-
ply that the person is licensed under the
Act if the person is not licensed under the
Act [or represents himself or herself as a
counselor without being licensed by the
Texas State Soard of Examiners of Profes-
sional Counselors or exempt from licensure
under this Licensed Professional Counselor
Act]

(b) Such an offense is a Class B
misdemeanor.

(¢) Subsection (a)(4) of this sec-
tion tahes effect on September 1, 1996.

§681.195. Complaint Procedures.
(a)-(d) (No change.)

(e) Prior to or during an investiga-
tion, the executive secretary or his or her
designee shall request a notarized response
from the licensee or person against whom
an alleged violation has been filed and
gather information required by the com-
plaints committee of the board.

(f)-(m)  (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512865 James O. Mathis, Ed D
Chair
Texas State Board of
Examiners of
Protessional Counselors

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
458-7236
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Part 1. Texas Department
of Insurance

Chapter 3. Life Accident and
Health Insurance and
Annuities

Subchapter Z. Exemption From
Review and Approval of
Certain Life, Accident,
Health and Annuity Forms
and Expedition of Review

e 28 TAC §§3.4004, 3.4005, 3.4008,
3.4009, 3.4020

The Texas Depariment of Insurance pro-
poses amendments to §§3.4004, 3. 4005,
3.4008, and 3.4009, and new §3.4020, relat-
ing to the exemption of certain life, accident,
health and annuity forms from review and
approval requirements. The amendments are
necessary 1o revise and update the class of
described forms for which the depariment has
determined that the review and official action
provisions of the Insurance Code, Article
3.42, are not required or necessary for the

protection of the public, thereby enhancing
the streamlining of the overall filing, review,
and official action process for life and health
insurance forms. The proposed amendment
to §3.4004 sels out various categories of
forms for which exemption from review
applies, and exceptions to those exemptions.
It also reorganizes information about specific
form categories and types so that both the
exemptions relating to specific form catego-
ries/types and the exceptions from exemption
for each form categoryAlype are contained in
specific subsections. Propesed new subsec-
tion (g) in §3.4004 contains substantive provi-
sions transferred from existing §3.4008. The
proposed amendment 1o §3.4005 addresses
organizational and informational elements
generally relating 1o the operational impact of
the sections. The proposed amendment to
§3.4008 creates new subject matter for inclu-
sion in tha section by addressing random and
targeted audit procedures of forms filed under
Subchapter Z, and by eliminating original
subject matter of the section, which is trans-
ferred to §3.4004(g). The proposed amend-
ment to §3.4009 makes a change to
procedures regarding reinstatement of any
privilege canceled for failure to comply with
the sections. Proposed new §3. 4020 sels out
as Figure 1 the full contents of form "TEXAS
POLICY FORM CERTIFICATIONS" for uni-
form use in filing certifications under Chapter
3 of this title and more specifically in connec-
tion with filing of forms made exempt from
review and official action by these ssctions,
as well as filing of forms similar to forms
previously approved by the department.

Rhonda C. Myron, deputy commissioner for
the life/health group of the Texas Depanment
of Insurance, has determined that for each
year of the first five years the sections are in
effect, there will be no fiscal impact on state
or local government as a result of enforcing
or administering the sections. Ms. Myron also
has determined that there will be no effect on
local employment or the local economy.

Ms. Myron also has determined that for each
year of the first five years the sections are in
effect, the public benefit anticipated as a re-
sult of administration and enforcement of the
sections will be the more efficient administra-
tive regulation of insurance licensees and the
more effective utilization of public resources
by an appropriate streamlining of the overall
policy form submission, review and official
action process. There is no anticipated differ-
ence in cost of compliance between small
and large businesses, or between business
entities and natural persons. There is no an-
ticipated economic cost to persons who are
required to comply with the proposed amend-
ments which arises as a result of provisions
of these amendments.

Cumments on the proposal must be submit-
ted in writing within 30 days after publication
of the proposal in the Texas Register to the
Office of Chief Clerk, P.O. Box 149104, MC
113-2A, Austin, Texas 78714-9104. An addi-
tional copy of the comment should be submit-
ted to Rhonda C. Myron, Deputy
Commissioner, Life/Health Group, P.O. Box
149104, MC 106-1A, Austin, Texas
78714-9104. A request for public hearing on
the proposed sections should be submiited
separately to the Office of the Chief Clerk.

The amendments and new section are pro-
posed pursuant tg the Inswrance Code, Ari-

cles 3.42 and 1.03A. The Insurance Code,
Article 3.42(h) provides that the department
may by written order exempt from the re-
quirements of the article certain documents or
forms, and may adopt reasonable rules nec-
essary to establish guidelines, procedures,
methods, standards and criteria by which var-
ious and different types of forms and docu-
ments submitted to the depariment may
receive expeditious treatment in the policy
form review process. Article 1. 03A autho-
rizes the commissioner of insurance to pro-
mulgate and adopt rules and regulations for
the conduct and execution of the duties and
functions by the department.

The proposed amendments and new section
affect regulation pursuant to the following
statute: The Insurance Code, Article 3.42.

§3.4004. Exempt Forms.

(a) Group and Individual Life
Forms. The group and individual life in-
surance forms specified in this subsection
[section] are exempt from the review and
approval requirements of the Insurance
Code, Article 3.42, unless the forms are
required by law to be specifically ap-
proved or are otherwise excepted in sub-
section (b) of this section:

(1) group [term] life insurance
master policies, contracts, certificates, ap-
plications, enroillment forms, riders, [and]
amendments and endorsements applicable
thereto, issued under authority of the Insur-
ance Code, Article 3.50, §1(1), (2), (3), (4),
(5), (), (74), (8), (9), and (10), listed in
subparagraphs (A) and (B) of this para-
graph: [excluding re-entry term and inde-
terminate premium term;]

(A) term policies and rid-
ers; and

(B) cash value and endow-
ment policies with no more than five
death benefit and/or premium changes;

(2) any alternate face pages
filed subsequent to the original approval
of a policy for use with multiple employer
trusteed arrangements as defined in In-
surance Code, Article 3.50, §1(5) {the fol-
lowing group and blanket accident and
health forms, with the exception of Medi-
care supplement policies as defined in the
Insurance Code. Article 3.74:]

[(A) group accident and
health master policies, contracts, certifi-
cates, applications, riders and amendments
applicable thereto issued under authority of
the Insurance Code, Article 3.51-6, §1(a)
(1) and (2); provided the forms issued under
authority of the Insurance Code, Article
3.51-6, §1(a)(2) are exempt only if deliv-
ered or issued for delivery to a labor union
or organization of labor unions;,
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((B) blanket accident and
health master policies, contracts, certifi-
cates, applications, riders and amendments
thereto, issued under authority of the Insur-
ance Code, Article 3.51-6, §2(1)-(8)];

(3) [the following] individual
and joint life insurance forms, including
applications, listed in subparagraphs (A)-
(P) of this paragraph [with the exception
of universal related life, adjustable life, in-
determinate premium, re-entry products, or
last survivor joint contracts):

(A) (No change.)

(B) [level death benefit]
limited pay life with no more than five
death benefit and/or premium changes;

(C) [level death benefit] life
paid up at specified ages with no more
than five death benefit and/or premium
changes;

(D) single premium [level
death benefit] life with no more than five
death benefit changes;

(E) modified premium level
death benefit life with no more than five
{one] premium changes [change];

(F) level premium life with
no more than five {one] death benefit
changes [change];

(G) [level premium] retire-
ment income policies;

(H) level or decreasing term
policies and riders[, but not including de-
posit term or forms subject to the Insurance
Code, Article 3.53];

() increasing term policies
and riders[, but not including deposit term];

(J)-(K) (No change.)

(L) family plan riders, in-
cluding but not limited to children’s term
riders, dependent term riders, and spouse
term riders;

(M)-(N) (No change.)

(O) single premium endow-
ment; and

(P) indeterminate premium
policies;

(4) rider forms listed in
subparagraphs (A)-(H) of this paragraph
[the following annuities] :

(A) accidental death benefit
riders [single premium immediate annu-
ities); [and}

(B) waiver of premium rid-
ers [group annuities];

(C) guaranteed insurability
riders;

(D) IRA riders;

(E) preliminary term rid-
ers;

(F) conversion riders;
(G) exchange riders; and

(H) waiver of cost riders,
including waiver of cost and monthly ex-
pense charge, and waiver of cost and
premium payment;

(5) endorsement forms listed
in subparagraphs (A)-(I) of this para-
graph: [applications, accidental death bene-
fit riders, waiver of premium riders,
guaranteed insurability riders, IRA riders,]

(A) ORP endorsements[,];

(B) nontransferability  en-
dorsements{,] ;

(C) HR. 10 endorsements[,];

(D) tax sheltered annuity en-
dorsements[,]; [and]

(E) nonassignability en-
dorsements;

(F) settlement option en-
dorsements;

(G) individual retirement

account endorsements;
(H) unisex endorsements;

(I) loan endorsements; and

(6) limited refilings for life in-
surance which indicate only a change in
the mortality table or interest rates for
new issues under the policy form, or

changes to the separate account for vari-
able products,

(b) Exceptions. The provisions of
subsection (a)(1) and (2), of this section
shall not apply to any group or individual
life insurance forms providing the types
of coverages set out in paragraphs (1)-
(10) of this subsection, as follow:

(1) universal life;

(2)  universal related life;
(3)" adjustable life;

(4) variable life;

(5) re-entry products;

(6) business value;

(7) any forms containing a
market value adjustment;

(8) deposit term;

(9) foerms subject to the Insur-
ance Code, Article 3.53; or

(10) any life insurance product
used to fund prepaid funeral policies,

{c) Group and Individual Annu-
ity Forms. The group and individual an-
nuity forms, including applications,
specified in paragraphs (1)-(6) of this
subsection, as follow, are exempt from
the review and approval requirements of
the Insurance Code, Article 3.42, unless
the forms are required by law to be spe-
cifically approved or are otherwise ex-
cepted in subsection (d) of this section:

(I) single premium immediate
annuities;

(2) deferred annuities used as
structured settlement options;

(3) deferred annuities that do
not include persistency bonuses of any
type, waiver of surrender charges, two-
tier values, or a market value adjust-
ment;

(4) group annuities that do not
include persistency bonuses of any type,
waiver of surrender charges, two-tier val-
ues, or a market value adjustment; and

(5 limited refilings for annu-
ity products which indicate only a change
in the mortality table or interest rates for
new issues under the policy form, or
changes to the separate account for vari-
able products,

(d) Exceptions. The provisions of
subsection (c)(1)-(4) of this section shall
not include any annuity products used to
fund prepaid funeral policies.

() Group and Individual Acci-
dent and Health Forms. The group and
individual accident and health insurance
forms specified in paragraphs (1)-(3) of
this subsection, as follows, are exempt
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from the review and approval require-
ments of the Insurance Code, Article
3.42, unless the forms are required by
law to be specifically approved or are
otherwise excepted in subsection (f) of
this section:

(1) the group and blanket ac-
cident and health forms set out in
subparagraphs (A)-(D) of this paragraph:

(A) any group accident and
health master policies, contracts, certifi-
cates, applications, enrollment forms, rid-
ers, amendments, and endorsements
applicable thereto issued under authority
of the Insurance Code, Articie 3.51-6,
§1(a)(1) and (2); provided the forms is-
sued under authority of the Insurance
Code, Article 3.51-6, §1(a)(2) are exempt
only if delivered or issued for delivery to
a labor union or organization of labor
unions;

(B) any blanket accident
and health master policies, contracts, cer-
tificates, applications, enrollment forms,
riders, amendments, and endorsements
applicable thereto, issued under author-
ity of the Insurance Code, Article
3.51-6, §2(a)(1)-(8);

(C) any group master poli-
cies, contracts, certificates, applications,
enrollment forms, riders, amendments,
and endorsements applicable thereto, is-
sued under the authority of the Insurance
Code, Article 3.51-6, §1(a)(1), (2), or (3)
providing Medicare Supplement coverage
to an employer, multiple employer ar-
rangement, or a labor union;

(D) any group master poli-
cies, contracts, certificates, applications,
enrollment forms, riders, amendments,
and endorsements applicable thereto, is-
sued under the authority of the Insurance
Code, Article 3.51-6, §1(a)(1) or (2) pro-
viding long term care coverage to a single
employer or a labor union through a
policy which is delivered or issued for
delivery outside of Texas;

(2) group and individual acci-
dent and/or health policies, contracts,
certificates, applications, enrollment
forms, riders, amendments, endorse-
ments, and related forms (including but
not limited to outlines of coverage, no-
tices, and conditional receipts) applicable
thereto, providing coverages set forth in
subparagraphs (A)-(I) of this paragraph:

(A) accident only, (includ-
ing occupational accident and other spec-
ified accident);

(B) accidental death and
dismemberment;

© dental;

(D) in-hospital coverages
oniy (including policies with coverage on
an indemnity or expense-incurred basis);

(E) vision;

(F) specified disease (in-
cluding cancer, heart attack, stroke, and
other specifically named diseases);

(G) group and individual
policies providing disability coverages
(including but not limited to income re-
placement, key-man, buy/sell, and over-
head expense);

(H) policies designed to
provide conversion coverages; and

(I) other permitted cover-
ages which are designed to supplement
other in-force health insurance, including
Champus supplements; and

(3) any alternate face pages
filed subsequent to the original approval
of a policy for use with multiple employer
trusteed arrangements as defined in In-
surance Code, Article 3.51-6, §1(a)(3).

()  Exceptions. The provisions of
subsection (¢) of this section shall not
apply to any of the insurance forms set
out in paragraphs (1)-(6) of this section.

(1) The provisions of subsec-
tion (e)(2) of this section, shall not apply
to any group or individual health insur-
ance policy which provides a combination
of hospital, medical, and surgical cover-
ages, including but not limited to any
major medical policies and any limited
benefit hospital, medical, and surgical
policies as defined in §3.3079 of this title
(relating to Minimum Standards for Lim-
ited Benefit Coverage).

(2) The provisions of subsec-
tion (e)(1) and (2) of this section, shall not
apply ic any Medicare supplement poli-
cies as defined in the Insurance Code,
Article 3.74, except as specifically pro-
vided in subsection (e)(1)(C) of this sec-
tion,

(3) The provisions of subsec-
tion ()(1) and (2) of this section, shall not
apply to any long term care policies as
defined in the Insarance Code, Article
3.70-12 (including but not limited to any
policies providing nursing home or home
health care covera,%&), except as specifi-
cally provided in subsection (e)(1)(D) of
this section.

(4) The provisions of subsec-
tion (e)(1) and (2) of this section, shall not
apply to any forms which contain pre-
ferred provider benefit plan provisions as
defined in §§3.3701-3.3705 of this title
(relating to Preferred Provider Benefit
Plans).

(5) The provisions of subsec-
tion (e)(1) and (2) of this section, shall not
apply to any group forms which are is-
sued under the authority of Insurance
Code, Article 3.51-6, §1(a)(6) (relating to
discretionary groups).

(6) The provisions of subsec-
tion (e)(2)(H) of this section shall not
apply to any policy subject to the provi-
sions of Subchapter F of this chapter
(relating to Mandatory Group Insurance
Conversion Option), except for policies
providing conversion from a policy in-
cluded as an exempt form in this section.

(g) Copies of Previously Ap-
proved Forms. Any form not otherwise
exempted under these sections that is an
exact copy of a previously approved form
is exempt from the review and approval
requirements of the Insurance Code, Ar-
ticle 3.42. Such forms must be filed in
accordance with and accompanied by the
required certification as prescribed in
Subchapter A of this chapter (relating to
Filing of Policy Forms, Riders, Amend-
ments and Endorsements for Life, Acci-
dent and Health Insurance and
Annuities). The certification form re-
quired to be used in filing the certifica-
tion is "TEXAS POLICY FORM
CERTIFICATIONS, Multi-Use Form,"
which also is to be utilized for filing certi-
fications for file-and-use under Article
3.42(c), as well as for corrections, resub-
missions, substitutions, and filings for
forms exempted from review and official
action by these sections. Form "TEXAS
POLICY FORM CERTIFICATIONS" is
available from the Life/Health Group,
has been filed with the Texas Register
Division of the Secretary of State for
public inspection, and is adopted by ref-
erence in these sections. The form also is
reproduced in full as Figure 1 in §3.4020
of this title (Relating to Appendix).

§3.4005. General Information.

(a) This section does not relieve
any insurer or other licensee [person] from
complying with the Insurance Code or the
rules and regulations of the Texas Depart-
ment {State Board] of Insurance.

(b) Insurers shall cause all forms to
comply with all required provisions of all
applicable law including, but not limited to
the Insurance Code and the rules and regu-
lations of the department [State Board of
Insurance]. In addition to other legal re-
quirements:
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(1) [no) forms may not contain
any ambiguous, deceptive, misleading, un-
fair, inequitable or unjust wording or termi-
nology;

(2) [no] title headings [heading]
or other indications [indication] of a form’s
provisions may not be misleading;

(3) [no] forms may not contain
any exception, exclusion, limitation, or re-
duction that is deceptive, unjust, unfair, en-
courages misrepresentation, or inequitable
or that would deceptively affect the risk
purported to be assumed in the general cov-
erage of the contract; and

(4) forms [no form] may not be
printed or otherwise reproduced in such a
manner as to render any provision of the
form substantially illegible or not easily
legible to persons of normal vision.

(c) Every filing exempted from re-
view by these sections shall be accompa-
nied by each item of information set out
in paragraphs (1)-(3) of this subsection.

(1) A [a] signed copy of the [a]
certification form which is entitled
"TEXAS POLICY FORM CERTIFICA-
TIONS, Multi-Use Form," which also is
to be utilized for filing certifications for
file-and-use under Article 3.42(c), as well
as for corrections, resubmissions, substi-
tutions, and filings for previously ap-
proved similar forms. Form "TEXAS
POLICY FORM CERTIFICATIONS" is
available from the Life/Health Group,
has been filed with the Texas Register
Division of the Secretary of State for
public inspection, and is adopted by ref-
erence in these sections. The form also is
reproduced in full as Figure 1 in §3.4020
of this title (Relating to Appendix).
[adopted herein by reference. The certifica-
tion form may be obtained by contacting the
Policy Approval Division, State Board of
Insurance, 1110 San Jacinto, Austin, Texas
78786.]

(2) Any additional information
or documentation generally required un-
der the provisions of Chapter 3,
Subchapter A, of this title (relating to
Requirements for Filing of Policy Forms,
Riders, Amendments and Endorsements
for Life, Accident and Health Insurance
and Annuities).

(3) A [The filing shall also be
accompanied by a] cover letter setting out
the items in subparagraphs (A)-(C), as
follows [stating the following]:

(A)[(1)] that the filing is ex-

empt;

(B)[(2)] the particular sec-
tion, paragraph and subparagraph of the
section under which the filing is exempt;
and

(O)[(3)] a brief description
of the benefits provided by the form.

§3.4008. Audit Procedures [Copies of Pre-
viously Approved Forms]. In order to
monitor the appropriateness and effec-
tiveness of the exemption provisions, the
department will conduct periodic random
and targeted audits of forms filed under
these sections. Any compliance deficien-
cies identified during the audit process
will be communicated to the insurer with
a request for corrective action. Any fail-
ure to acknowledge a request and pro-
vide a plan for corrective action will be
subject to the provisions of §3.4009 of
this title (related to Sanctions). [Any form
not exempted under these sections that is an
exact copy of a previously approved form
must be accompanied by a certification
signed by the president or his designated
representative to expedite the review pro-
cess. The certification must state the name
of the company whose form is being cop-
ied, the form number of the approved form,
and the commissioner’s order number and
date of approval of the form.)

§3.4009. Sanctions.

(a) The privileges under these
sections are canceled for an insurer if
either of the determinations in para-
graphs (1) or (2) are made [If] after notice
and hearing as follows [it is determined
that]:

(1) an insurer’s filing made un-
der §3.4004 of this title (relating to Exempt
Forms) fails to comply with §3.4005 of this
title (relating to General Information); or

(2) an ({that] insurer’s filing
made under §3.4004(g) [§3.4008 of this
title] (relating to Copies of Previously Ap-
proved Forms) fails to be an exact copy of a
filing previously approved|, the privileges
under these sections are canceled for the
insurer and the insurer is henceforth re-
quired to file for review and approval any
and all forms intended for use in Texas].

(b) In the event of cancellation of
privileges under these sections, the in-
surer is henceforth required to file for
review and approval any and all forms
intended for use in Texas, until such time
as privileges under these sections are re-
instated.

(¢) [Application for reinstatement]
Reinstatement of any privilege canceled
under these sections will be automatic af-
ter [may not be made for] a period of one
year from the date the privileges finally
terminate, unless otherwise determined by
the commissioner. An insurer may make
application for reinstatement prior to
such automatic reinstatement.

(d) Nothing in these sections limits
the commissioner from imposing any other
sanction authorized by law, including, but
not limited to, the sanctions specified in
Insurance Code, Article 1.10, §7.

§3.4020. Appendix The forms adopted
and referenced in §3. 4004(g) of this title
(relating to Copies of Previously Approved
Forms) and §3.4005 (relating to General
Information) are included in the following
appendix to these sections.

Figure 1: 28 TAC §3.4020

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on Qctober 9, 1995.

TRD-9512872 Alicia M. Fechtel
General Counsel and Chief
Clerk
Texas Depanment of
Insurance

Earliest possible date of adoption: November
17, 1985

For further information, please call: (512)
463-6327

¢ ¢ ¢
TITLE 31. NATURAL RE-
SOURCES AND CON-
SERVATION

Part X. Texas Water
Development Board

Chapter 363. Financial
Assistance Programs

Subchapter A. General Provi-
sions

The Texas Water Development Board (the
board) proposes new §363.33, interest Rates
for Loan and Purchase of Board's Interest in
State Participation Projects and amendments
to §363.204, Public Hearings ard §363.205,
Project Priority List. New §363.33 includes
the board's interest rate policy for the Water
Development Fund, Water Assistance Fund,
and SRF. Amendments fo §363.204 and
§363.205 provide the board an option of utiliz-
ing public review and comment period in lieu
of holding public hearings before adoption of
the Intended Use Plan and Priority List for the
SRF. Adoption of the amendment is in com-
pliance with Chapter 6, §6.101 of the Texas
Water Code.

Pamela Ansboury, the Director of Finance,
has determined that for the first five year
period the sections are in effect there will be
no fiscal implications for state or local govern-
ment as a result of enforcing or administering
the sections.

Ms. Ansboury also has determined that for
each year of the first five years that the sec-
tions are in effect the public benefit antici-
pated as a result of enforcing the sections will
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be to streamline public participation proce-
dures and establish by rule interest rate poli-
cies. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the amendment as proposed.

Comments on the proposed new section and
amendments will be accepted for 30 days
foliowing publication and may be submitted to
Kevin Ward, Development Fund Manager,
(512) 463-0991, Texas Water Development
Board, P.O. Box 13231, Austin, Texas
78711-3231.

Formal Action by the Board
¢ 31 TAC §363.33

The new seclion is proposed under the au-
thority of the Texas Water Code, §§6.101,
16.342, and 15.605, which provides the
Texas Water Development Board with the
authority to adopt rules necessary to carry out
the powers and duties in the Water Code and
other laws of the State, including the SRF
Program.

Chapter 15, Subchapters C, E, and J, Chap-
. ter 16, Subchapters E and F, and Chapter 17,
Subchapters D, E, F, G, and K are the slatu-
tory provisions affected by the proposed sec-
tions.

§363.33. Interest Rates for Loans and Pur-
chase of Board’s Interest in State Participa-
tion Projects.

(a) Procedure and Method for Set-
ting Fixed Interest Rates.

(1) The Development Fund
Manager will set fixed interest rates under
this section for puschase of the board’s in-
terest in state participation projects or for
loans on a date that is five business days
prior to the political subdivision’s adoption
of the ordinance or resolution authorizing
its bonds or drawdown of state participation
funds and not more than 45 days before the
anticipated closing of the loan or state par-
ticipation project from the board. After 45
days from the establishment of the interest
rate of a loan, rates will be reconsidered,
and may be extended only with the approval
of the Development Fund Manager.

(2) For loans from the Develop-
ment Fund or for lending rates for pur-
chases of the board’s interest in state
participation projects, the Development
Fund Manager will set the interest rate at
the higher of:

(A) the rates established in
the lending rate scale adopted by the board
under subsection (b) of this section; or

(B) either:

(i) for tax-exempt issues,
the rates established by the "A" scale of the
Delphis Hanover Corporation Range of
Yield Curve Scales (Delphis A scale), or

(ii) for taxable issues, the
Delphis A scale adjusted to take into con-
sideration the difference between taxable
and tax-exempt rates in the market, as de-
termined by the Development Fund Man-
ager; or

(C) for loans with a maturity
less than 15 years, if the interest rates calcu-
lated in subparagraph (A) or (B) of this
paragraph results in a true interest cost that
is less than the minimum true interest cost
of the lending rate scale established under
subsection (b) of this section for those
funds, at a rate increased to match the mini-
mum true interest costs so the board may
recover all costs attributed to the bonds sold
by the board.

(3) Interest rates for loans from
the Water Loan Assistance Fund, or from
funds from the board's sale of political sub-
division bonds to the Texas Water Re-
sources Finance Authority will be set
according the Delphis A scale. The board
may establish different interest rates for
loans under this paragraph if it finds such
rates are legislatively directed or are neces-
sary to promote major water initiatives de-
signed to provide significant regional
benefit.

(b) Lending Raie Scale. After each
bond sale, or as necessary to meet changing
market conditions, the board will set the
lending rate scale for loans and state partici-
pation projects based upon cost of funds to
the board, risk factors of managing the
board loan portfolio, and market rate scales.
To calculate the cost of funds, the board
will add new bond proceeds to those re-
maining bond funds that are not currently
assigned to scheduled loan closings,
weighting the funds by dollars and true
interest costs of each source. The board will
establish separate lending rate scales for
tax-exempt and taxable projects from each
of the following:

(1) loans from the Water De-
velopment Fund (Water Supply Account,
Water Quality Enhancement Account, and
Flood Control Account), and purchase of
the board's interest in state participation
projects; and

(2) Economically Distressed Ar-
eas loans (Water Supply Account and Water
Quality Enhancement Account).

(c) Interest Rates for Loans from
the State Water Pollution Control Revolving
Fund.

(1) The fixed interest rates for
SRF loans under this chapter are set at a
rate 70 basis points below the fixed rate
index rates for borrowers, plus an additional
reduction under subparagraph (A) or (B) of

this paragraph. The fixed rate index rates
shall be established for each borrower based
on the borrower's market cost of funds as
they relate to the Delphis Hanover Corpora-
tion Range of Yield Curve Scales or the 90
index of the Delphis Hanover Corporation
Scale for borrowers with either no rating or
a rating less than investment grade, using
individual coupon rates for each maturity of
proposed debt based on the appropriate in-
dex’'s scale.

N

(A) For borrowers which
utilize Option One under §363.209(c) of
this title (relating to Administrative Cost
Recovery) an additional 30 basis point re-
duction will be used, for total fixed lending
rates of 100 basis points below the fixed
rate index rates for such borrower.

(B) For borrowers which uti-
lize Option Two under §363.209(d) of this
title (relating to Administrative Cost Recov-
ery) an additional 48 basis point reduction
will be used, for total fixed lending rates of
118 basis points below the fixed rate index
rates for such borrower.

(2) The interest rate for SRF
variable rate loans under this chapter will be
set at a rate equal to the actual interest cost
paid by the board on its outstanding vari-
able rate debt plus thirty-six and one-half
(36.5) basis points. Variable rate loans are
required to be converted to long-term fixed
rate loans within 90 days of project comple-
tion unless an extension is approved in writ-
ing by the Development Fund Manager.
Borrowers may request to convert to a long-
term fixed rate at any time, upon notifica-
tion to the Development Fund Manager and
submittal of a resolution requesting such
conversion. The fixed lending rate will be
calculated under the procedures and require-
ments of subsection (a)(1) of this section
and paragraph (1) of this subsection.

(3) The Development Fund
Manager may adjust a borrower’s interest
rate at any time prior to closing as a result
of a change in the borrower’s credit rating.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorily 1o
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512816 Craig D. Pedersen
Executive Administrator
Texas Watar Development
Board

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-7981

¢ ¢ ¢

20 TexReg 8400 October 17, 1995 Texas Register ¢




Subchapter B. State Water
Pollution Control Revolving
Fund .

Introductory Provisions
e 31 TAC §363.204, §363.205

The amendments are proposed under the
authority of the Texas Water Code, §6.101,
§16.342, and §15.605, which providos the
Texas Water Development Board with the
authority to adopt rules necessary to carry out
the powers and duties n the Water Code and
other laws of the State, including the SRF
Program.

§363.204. Public Hearings. In accordance
with the Act, the board shall either hold
public hearings or allow a period for pub-
lic review and comment before [to con-
sider] adoption and approval of the priority
list and amendments thereto and the annual
intended use plan as required.

§363.205. Project Priority List.

(a) (No change.)

(b) After the priority list is sub-
jected to a public review and comment
period or public hearing in accordance with
§363.204 of this title (relating to Public
Hearings) and approved by the board., it will
be submitted to EPA. The priority list will
become effective upon the date of EPA
acceptance and shall remain effective until
changed by the board and accepted by EPA.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency’s authority to
adopt.

LY
Issued in Austin, Texas, on October 6, 1995.

TRD-9512817 Crailg D. Pedersen
Executive Administrator
Texas Water Development

Board

Earliest possible date of adoption: November
17, 1995

For futher information, please call: (512)
463-7981

¢ L4 L2

Applications for Assistance
* 31 TAC §363.224, §363.225

The Texas Water Development Board (the
board) proposes new §363.224 and
§363.225, concerning applications for assis-
tance. The new sections provide for a Capital
Improvements Plan Option through the State
Water Poliution Control Revolving Fund
(SRF) The Capital Improvements Plan (CIP)
Option is a methodology for funding large
borrowers’ ongoing capital improvement pro-
grams that address the long term process of
constructing/financing wastewater infrastruc-
ture.

New §363.224 defines a two step process
whereby borrowers can proceed with a pro-

ject or projects by financing the construction
through commercial paper, other interim fi-
nancing, or system revenues and later close
into permanent financing through the SRF.
Under the process, borrowers may have their
CIP approved by the board for eligibility and
later submit financial assistance applications
for any portion or combination of portions of
projects in the CIP.

New §363.225 defines the procedure certain
borrowers must follow to ensure the availabil-
ity of project funding. The procedure outlines
the need for a resolution and financing agree-
ment from those borrowers needing either
$50 million or more in funding or a funding
request that drives the timing of a Board bond
sale. Binding certain borrowers with a resolu-
tion and the financing agreement reduces the
additional anticipated risk of larger loans
timed for specific refundings resulting in im-
pacts on both the availability of funds and in
the bond issuance proceeds, and effects on
the SRF cashflow.

Pamela Ansboury, the Director of Finance,
has determined that there will be nc fiscal
implications for state or local government as
a result of enforcing or administering the new
sections.

Pamela Ansboury, the Director of Finance,
has further determined that for each year of
the first five years that the new sections are in
effect the public benefits anticipated as a re-
sult of enforcing the rule as proposed will be
a streamlined loan process resulting in sav-
ings for borrowers over the cument process,
better management of long term debt issu-
ance, and interest rate savings. There will be
no effect on small businesses. There is no
anticipated economic cost to persons who are
required to compiy with this sections as pro-
posed.

Comments on the propasal may be submitted
within 30 days of publication to Lana
Lutringer, Texas Water Development Board,
P.O. Box 13231, Austin, Texas 78711-3231,
(512) 463-7870.

The new sections are proposed under Texas
Water Code, §6.101 and Texas Water Code,
§16.342, which requires the board to adopt
rules that are necessary to carry out the pow-
ers and duties of the Board under the Texas
Water Code and other laws of the state.

Texas Water Code, Chapter 15, Subchapter J
is the statutory provision affected by the pro-
posed sections.

§363.224. Capital Improvements Plan Op-
tion.

(a) The capital improvements plan
SRF loan processing option will provide
applicants an alternative to secure loan pro-
ceeds for eligible projects under the appli-
cant’s capital improvements plan. This
option is a two-step loan processing
method. First, an applicant will provide ap-
plicable information to the board for prelim-
inary eligibility determination under
subsection (b) of this section. Second, an
applicant will submit a financial application
in order to apply for financing under sub-

section (d) of this section. Under the capital
improvements plan option, a loan may be
closed: after bids are approved and prior to
construction commencing as specified in
§363.42 of this title (relating to Loan Clos-
ing) and §363.43 of this title (relating to
Release of Funds); utilizing the pre-design
funding option as specified in §363.16 of
this title (relating to Pre-Design Funding).
This capital improvements plan option may
be used for the purpose of reimbursement of
system revenues and/or refinancing of in-
terim financing, including commercial pa-
per expended for approved project(s).
General procedures and requirements for
processing a loan application under the ca-
pital improvements plan opton are de-
scribed in subsections (b), (¢} and (d) of this
section.

(b) An applicant will request a pre-
liminary eligibility determination from the
board on the project(s) described in the
applicant’s capital improvements plan or
similar document addressing capital im-
provement planning.

(1) The board’s action of pre-
liminary eligibility determination will:

(A) authorize board staff to
expend agency resources to review and ap-
prove project documents as described in
subsection (c) of this section for the pro-
posed capital improvements plan;

(B) establish that those por-
tions of project(s) and costs approved in the
preliminary eligibility determination are eli-
gible for SRF financing provided that the
requirements in subsection (c) of this sec-
tion are met; and

(C) acknowledge the appli-
cant’s intention to construct the project(s) in
the capital improvements plan and to seek
financial assistance to finance, including
refinancing all or part of, those project(s).

(2) The board's action of pre-
liminary eligibility determination will pro-
vide no financial commitment by the board
to the project(s) in the capital improvements
plan.

(3) Requests for preliminary eli-
gibility determination must include:

(A) a capital improvements
plan or similar information which includes a
description and purpose of the project(s),
area maps or drawings which adequately
locate the project area(s), a proposed project
schedule, estimated project costs and
sources of funds;

(B) a forecast of system cash
flow, timing and approximate amount of
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financial assistance to be requested from the
SRF, and a description of any intention to
use the SRF loan proceeds to refinance
existing interim debt obligations, including
a description of the debt obligations,
interfund transfers or internal methods of
finance;

(C) a discussion of known
permitting, social or environmental issues
which may affect the alternatives consid-
ered and the implementation of the pro-
posed project and any environmental
information which may already be prepared
pertaining to the proposed project(s) in-
cluded in the capital improvement plan or
documentation of environmental review of
the proposed project(s) which may have
been required by another state or federal
agency,

(D) aresolution of the appli-
cant’s governing body requesting SRF pre-
liminary eligibility determination from the
board and stating that the applicant will
comply with all board rules and require-
ments; and

(E) any additional informa-
tion the executive administrator may request
to complete eligibility evaluation of the ca-
pital improvements plan.

(c) Procedures between board pre-
liminary eligibility determination and before
financial commitment are as follows:.

(1) Prior to the initiation of con-
struction of each project included in the
capital improvements plan which will be
funded by the board, the applicant will ob-
tain from the executive administrator ap-
proval of the engineering feasibility
report(s) as defined in §363.222 of this title
{relating to Required SRF Engineering Fea-
sibility report), a favorable environmental
determination as defined in §363.223 of this
title (relating to Required Environmental
Review and Determinations), approval of
design plans and specifications as defined in
§363.41 of this title (relating to Engineering
Design Approvals), and will submit to the
executive administrator bidding documents
including executed contracts for the pro-
ject(s).

(2) The executive administrator
will make periodic inspections of project(s)
under §363.51 of this title (relating to In-
spection During Construction).

(3) The executive administrator
will advise the board concerning projects
that involve major economic or administra-
tive impacts to the applicant resulting from
environmentally-related special mitigative
or precautionary measures from an environ-
mental assessment under §363.14 of this
title (relating to Environmental Assessment)

or as conditions in the environmental deter-
mination required by §363.223 of this itle
(relating to Required Environmental Review
and Determinations) as applicable.

(d) After the board’s preliminary
eligibility determination under subsection
(b) of this section and after all requirements
under subsection (c) of this section have
been met, any of the preject(s) included in
the applicant’s capital improvements plan
may be considered for a commitment for
financial assistance. An applicant must sub-
mit an application which includes the fol-
lowing:

(1) all applicable information re-
quired in §363.12 of this title (relating to
General, Legal and Fiscal Information):

(2) a water conservation plan re-
quired by §363.15 of this title (relating to
Required Water Conservation Plan); and

(3) any additional information
the executive administrator may request to
complete evaluation of the financial appli-
cation,

(e) After board commitment and at-
ter completion of all closing and releace
prerequisites specified in §363.42 of this
title (relating to Loan Closing) and §363.43
of this title (relating to Release of Funds),
funds will be released in the sequence spec-
ified in §363. 16(e) of this title (relating to
Pre-Design Funding Option).

(f) The executive administrator may
recommend to the board the use of this
section if, based on available information
submitted under subsection (b), (c) or (d) of
this section, there appear to be no signifi-
cant permitting, social, environmental, engi-
nteering, or financial issues associated with
the project. Any request for preliminary eli-
gibility determination or financing under
this option may be considered by the board
despite a negetive recommendation from the
executive administrator.

(g) An applicant with outstanding
commitments for financial assistance for
project(s) previously spproved by the board
or with funds available from closed loans
may utilize identified funds from the out-
standing commitments or closed loans for
costs approved in the preliminary eligibility
determination when the requirements in
subsection (c) of this section have been met.
If the applicant uses this subsection, the
board cannot guarantee that additional funds
for project(s) or work previously approved
by the board will be available. The appli-
cant must submit a new request for addi-
tional finaricial assistance in the event funds
from outstanding commitments or closed
loans are utilized for project(s) in the pre-
liminary eligibility determination and addi-
tional funding is required to complete the
project(s). The provisions of this subsection
may not be used if the previously commit-

ted or closed loans are backed by project-
specific revenues as opposed to system rev-
enues or tax pledges of the applicant.

§363.225. Applicant Resolution and Fi-
nancing Agreement.

(a) At the time the board initiates
the process for sizing a bond sale, an appli-
cant needing funds shall submit a resolution
requesting inclusion in the board’s future
bond sale. In order to be included in a board
bond sale, an applicant must submit a reso-
lution outlining its intent to utilize board
financing and the timing at which the loan
will be closad.

(b) An applicant requesting $50
million or more in bond proceeds or re-
questing a board bond sale be scheduled
specificelly to address an applicant’s financ-
ing needs, shall execute a financing agree-
ment, the form of which will be provided
by the development fund manager at least
ten days prior to the pricing date of the
board’s bonds. In the event the financing
agreement is not executed prior to the pric-
ing date, the applicant’s request for funds at
that time will not be included in that bond
sale. A financing agreement will include
performance obligations, closing language,
maturities and interest rates. The financing
agreement will also provide for cancellation
by the applicant, associated payments to the
board to compensate for costs and loan
origination risk and conditions under which
the development fund manager may extend
or cancel the agreements.

This agency hersby certifies that the proposal

Jhas been reviewed by legal counsel and
faund to be within the agency’s authority to
adopl.

Issued in Austin, Texas, on October 6, 1995.

TRAD-9512747 Craig D. Pedersen
Executive Administrator
Texas Water Developmant
Board

Earliest possile date of adoption: November
17, 1995

For further informetion, please call: (512)
463-7981

¢ ¢ L4

Subchapter E. Economically
Distressed Areas Program

¢ 31 TAC §363.511

The Texes Water Development Board (the
board) proposes new §363.511, concerring a
Memorandum of Understanding (MCU) be-
tween the Texas Water Development Board
and the Texas Department of Housing and
~ommunity Affairs. Pursuant to the 1995 Ap-
propriations Act of the Texas Legislature, the
toard and the Texas Depariment of Housing
and Community Affairs are required to de-
velop this MOU to detail the responsibility of
each agency regarding the coordination of
funds ot of the Economically Distressed Ar-
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eas Program, administered by the board, and
the Colenia Fund, administered by the Texas
Department of Housing and Community Af-
fairs so as to maximize delivery of the funds
and minimize administrative delay in their ex-
penditure.

Pamela Ansboury, the Director of Finance,
has determined that there will be no fiscal
implications for state or local government as
a result of enforcing or administering the new
section.

Ms. Ansboury also has determined that for
each year of the first five years that the new
saction is in effect the public benefits antici-
pated as a result of enforcing the rule as
proposed will be to maximize delivery of the
Economically Distressed Areas Program
funds and the Colonias Fund and minimize
administrative delay in the expenditure of
these funds and thereby obtain the public
health benefits from the installation of waste-
water treatment and collection systems in
colonias. There will not be an effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with this amendment as proposed.

Comments on the proposals may be submit-
ted within 30 days of publication to Jonathan
Steinberg, Attornsy, Texas Water Develop-
ment Board, P.O. Box 13231, Austin, Texas
78711-3231, (512) 475-2051.

The new rule is proposed under Texas Water
Code, §6.104, which requires the board to
adopt by rule any memorandum of under-
standing between the board and any other
state agency.

Texas Water Code, §17.934 and the General
Appropriations Act of 1995, House Bill 1, Arti-
cle VI, §1, "Water Development Board™, p. 56,
paragraph 12, and Art. Vil, §1, "Department
of Housing and Community Affairs”, p. 21,
paragraph 6, 74th Legislature Regular Ses-
sion are the statutory provisions affected by
the proposed saction.

§363.511. Memorandum of Understanding
benween the Texas Water Development
Board and the Texas Department of Hous-
ing and Community Affairs.

(a) Parties. This Memorandum of
Understanding hereinafter referred to as
"Memorandum,” is made and entered into
between the Texas Department of Housing
and Community Affairs (TDHCA)., an
agency of the State of Texas, and the Texas
Water Development Board (TWDB), an
agency of the State of Texas.

(b} Purpose. The purpose of this
Memorandum is to assure that none of the
funds appropriated under Community De-
velopment Block Grant Program, Colonia
Fund, are expended in a manner that aids
the proliferation of colonias or are other-
wise used in a manner inconsistent with the
intent of the Economically Distressed Areas
Program (EDAP) operated by the Texas
Water Development Board, so as to maxi-
mize delivery of the funds and minimize
administrative delay in their expenditure.

(c) Period of Performance. This
Memorandum shall begin on September 1,
1995 and shall terminate on August 31,
1997. The Memorandum may be extended
for additional period of time to ensure com-
pliance with TDHCA Rider Number 06 and
TWDB Rider Number 12 to the General
Appropriations Act for the 1996-1997 Bien-
nium.

(d) Performance. Each party to this
Memorandum shall coordinate with the
other in delivering water and sewer service
lines, hook-ups, and plumbing improve-
ments to residents of selected colonias in
order to connect those residents’ housing
units to EDAP-funded water and sewer sys-
tems. TDHCA shall be responsible for the
following functions:

(1) develop an application pro-
cess for projects submitted by eligible units
of local government;

(2) assist units of general local
government in preparing an application to
the Colonia Fund;

(3) determine whether projects
meet federal requirements;

(4) select projects to receive
funding jointly with TWDB;
(5) make Colonia Fund grant

awards for selected projects on an as-
needed basis;

(6) prepare and execute con-
tracts with units of local government (Con-
tractor localities);

(7) provide oversight and guid-
ance to Contractor localities regarding ap-
plicable federal and state laws and program
regulations (environmental, labor, acquisi-
tion of real property, relocation. procure-
ment, financial management, fair housing,
equal employment opportunity, etc.);

(8) provide on-site technical as-
sistance if necessary to ensure that funds are
efficiently and effectively used to accom-
plish the activities for which they were in-
tended;

(9)  review, approve, process,
and honor valid reimbursement requests
from Contractor localities;

(10) monitor each project prior
to contract completion to ensure compliance
with applicable federal and state laws and
program regulations;

(11) consult with TWDB re-
garding specific projects on an as needed
basis;

(12) TWDB shall be responsible
for the following functions:

(A) provide TDHCA with
descriptions of and schedules for EDAP-
funded projects that need Colonia Fund as-

sistance to provide connections and plumb-
ing improvements at least six weeks before
such assistance would be required;

(B) assist eligible units of lo-
cal government in preparing an application
for assistance through TDHCA's Colonia
Fund;

(C) select projects to receive
funding jointly with TDHCA; and

(D) provide assistance with
technical project-related concerns brought
forward by Contractor localities or TDHCA
during the course of the project.

(e) Limitations. Eligible applicants
shall be those counties eligible under both
TDHCA'’s Colonia Fund and TWDB's Eco-
nomically Distressed Areas Program. Non-
entitlement cities located within eligible
counties are also eligible applicants. Eligi-
ble projects shall be located in unincorpo-
rated colonias identified by the TWDB and
in eligible cities that annexed the colonia
where improvements are to be made after
January 1, 1993, or are in the process of
annexing the colonia where improvements
are to be made. Eligibility shall be denied to
any project in a county that has not adopted
or is not enforcing the Model Subdivision
Rules established pursuant to §16.343 of the
Texas Water Code.

(f) Funding Obligations. TDHCA
shall make available a maximum of $2 mil-
lion of program year 1995 funds from the
State of Texas' federal Community Devel-
opment Block Grant (CDBG) allocation to
perform the construction activities specified
in subsection (d) of this section. TDHCA
and TWDB will provide staff and related
support for their respective duties related to
the administration of this coordinated effort,
as specified in subsection (d) of this section.

(8) Reporting Requirements. Each
party to this Memorandum shall submit, on
or before the 15th day of the month follow-
ing the end of the calendar quarter, to the
other party a report of its activities and
expenditures during the previous calendar
quarter, The first such report shall be due
January 15, 1996. No later than November
15, 1996, the TDHCA and TWDB shall
submit a joint report to the Legislative Bud-
get Board that describes and analyzes the
effectiveness of projects funded as a result
of coordinated Colonia Fund/EDAP efforts.

(h) Termination. This Memoran-
dum shall terminate upon ten days written
notice by either party to the other party in
this contract.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
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Issued in Austin, Texas, on October 5, 1995.

TRD-9512746 Craig D. Pedersen
Exaecutive Administrator
Texas Water Development
Board

Earliest possible date of adoption: November
17, 1995

For further information, please cali: (512)
463-7981

¢ ¢ L

Chapter 375. State Water
Pollution Control Revolving
Fund

The Texas Water Development Board (the
board) proposes amendments to §§375.1-
3753, 375.14, 37517, 375.18, 375.36,
375.38, 375.51, 375.61, 375. 75, 375.86, and
375.102; repeal of §§375.12, 375.13, 375.19,
and 375.87; and new §375.19 and §375.52.

When the board originally implemented the
SRF program, it was required to pass on to
borrowers a number of Federal requirements
as long as capitalization grant funds were
used to fund projects. These requirements
were known as "equivalency” requirements
and consisted of a group of 16 requirements
from Title Il of the Act and a number of other
federal requirements that append to all pro-
grams using federal funds (crosscutting re-
quirements). The board began the program in
1988 with the specific intent of funding pro-
jects to satisly all of the federal requirements
as soon as possible so it could eliminate
these requirements for future applicants. By
early 1992, the board projected it was near
selisfying the adopted new rules for the SRF
program (31 TAC Chapter 363, Subchapter B
of this title relating to Financial Assistance
Programs) and began implementing a second
tier SRF program, free from all the equiva-
lency requirements.

Since then, the board has received an unan-
ticipated capitalization grant of $56 million in
Fiscal Year 1995 as a result of the Federal
Appropriations Bill for which it will have to
make some loans that will satisfy federal re-
quirements. However, since the new funds
are appropriated without the Clean Water Act
being reauthorized, loan recipients will only
have to satisfy the "crosscutters”, and not the
equivalency requirements. Because of the
additional federal requirements imposed by
the equivalency and crosscutter require-
ments, the board traditionally has and will
continue to loan these funds at a lower inter-
est rate than loans under 31 TAC Chapter
363 of this title (relating to Financial Assis-
tance Programs).

In agdition, the amendments will reflect that
the Board has to make only a limited amount
of loans periodically to satisty equivalency
and/or crosscutters. Thus, the amendments
will establish a procedure to make the lower
interest rate funds available to all interested
applicants on a first-come, first served basis,
with a procedure for prioritizing projects to
receive the SAF funds at this lower rate if the
number of applications exceeds funds avail-
able under this Chapter. Projects which ex-
ceed the lower-interest rate funding capacity

under this Chapter may be funded through
the SRF under 31 TAC Chapter 363 of this
title (relating to Financial Assistance Pro-
grams).

Amendments are also proposed to include
the board’s interest rate policy and reflect the
future interest rate reduction to SRF loans to
compensate for the administrative cost recov-
ery charge to be implemented under pro-
posed amendments 1o 31 TAC 375.21,
Administrative Cost Recovery (20 TexReg
6803). The proposed amendments will also
eliminate several obsolete policy statements
from the rules, and modify the public involve-
ment requirements for intended Use Plans
and Project Priority Lists to add public notice
and comments as an afternative to public
hearing.

Proposed amendments to Chapter 375 will
require compliance with Title Il requirements
only if required by federal law.

Section 375.1 describes the scope of Chapter
375, indicating that it is limited to applications
that are needed to satisfy the federal require-
ments as a prerequisite to the State's receipt
of capitalization grant funds. The definitional
provision in §375.2 amends the definition of
eligible applicant to include political subdivi-
sions that are applying for assistance for es-
tuary management projects.

Changes are made to §375.3, Policy Declara-
tions, to remove outdated policies and to in-
corporate new policies.

Section 375.12 and §375.13 are eliminated
as they merely repeat a requirement imposed
on the board under federal law, and are not
needed in these rules.

Changes to §375.14 and §375.18 reflect that
the board may utilize public review and com-
ment period in lieu of holding public hearings
before adoption of the Intended Use Plan and
Priority List for the SRF.

Amendment to §375.17(a) will allow the sec-
tion to be applicabie in the event the board
receives any additional federal funds which
require that the applicants meet Title Il re-
quirements. The section also indicates that
the requirements of the crosscutters listed in
subsection (b) of the section must be met
from Title 1l funded projects. Subsection (b) is
a new subsection which lists all of the federal
crosscutter requirements that all projects
funded with federal monies must meet. These
requirements are imposed by federal law.
Section 375.19 is repealed in order to allow a
new section to be more conveniently
adopted. Proposed §375.19 recognizes that
because Chapter 375 imposes requirements
grater than those imposed under SRF funding
in 31 TAC Chapter 363 of this title (relating to
Financial Assistance Programs), the board
will provide lower interest rates for these pro-
jects and also will limit its funding under
Chapter 375 to that dollar amount that is
reasonably necessary to meet federal re-
quirements. It provides that the board will
publish that it will be seeking projects to meet
these federal requirements, that applications
will be considered on a first-come, first-
served basis based upon the dates the appli-
cation is complete and ready for board action
unless a fund shortage exists, and provides a

method for prioritizing projects if a fund short-
age exists. Subsection (b), which provides a
rating process 1o rate treatment works, con-
fains the same requirements as the repealed
provisions of §375.19(a).

The changes to §§375.36(b) and (c), 375.86,
and 375.102 specify that certain of the mate-
rials an applicant is required to submit in the
SRF engineering plan are required only for
those projects which require compliance with
the Act, Title 1l

Amendments to §375.38(a) delete language
which was utilized when the board provided
for funding of applicants in various funding
categories, a procedure which is no longer
used. Subsections (c) and (d) are eliminated,
as the requirements for return of incomplete
applications and applications which cannot be
funded have been incorporated into the new
§375.19(a).

New §375.52 provides a procedure for setting
both fixed and variable interest rates for loans
made under this chapter. The fixed rates re-
flect the rate reduction provided in proposed
31 TAC §375.21 for applicants who now must
pay administrative cost recovery fees to the
hoard.Subsection (¢) provides for a method of
calculating the interest rates for SRF variable
rate loans.

Saction 375.75 provides for movements of
funds between approved projects under
Chapter 375 or for projects receiving SRF
funding under Chapter 363 of this title (relat-
ing to Financial Assistance Programs) if the
project has met all requirements imposed for
capitalization grants and for environmental re-
view and determinations.

Pamela Ansboury, the Director of Finance,
has determined that for the first five year
period the sections are in effect there will be
no fiscal implications on state or local govern-
ment as a result of enforcing or administering
the sections.

Ms. Ansboury also has determined that for
each year of the first five years that the sec-
tions are in effect the public benefit antici-
pated as a result of enforcing the sections will
be to ensure the ability of the Board to admin-
ister continuing appropriated federal funds
through the State Water Pollution Control Re-
volving Fund while making lower interest rate
funds available to applicants on a first-come,
first-served basis and reducing the federal
requirements for applicants whenever possi-
ble. There will be no effect on small
businesses. There are no anticipated eco-
nomic costs to persons who are required to
comply with the seclions as proposed.

Comments on the proposed sections will be
accepted for 30 days following publication
and may be submitted to George Green, Di-
rector of Engineering, (512) 463-7853, Texas
Water Development Board, P.O. Box 13231,
Austin, Texas 78711-3231.

Introductory Provisions
* 31 TAC §§375.1-375.3

The amendments are proposed under the
authority of the Texas Water Code, §6.101
and §15.605, which provides the Texas Wa-
ter Development Board with the authority to
adopt rules necessary to carry out the powers
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and duties in the Water Code and other laws
of the State, including specifically the SRF
program.

The proposed amendments affect Texas Wa-
ter Code, Chapter 15, Subchapter J.

§375.1. Scope of Rules. These sections,
adopted pursuant to the Texas Water Code,
§6.101, shall govern applications for fi-
nancial assistance from the State Water
Pollution Control Revolving Fund (SRF)
that are needed to satisfy the federal re-
quirements as a prerequisite to the
State’s receipt of capitalization grant
funds[as authorized by the Texas Water
Code, §815.601-15.608].

§375.2. Definitions of Terms. The follow-
ing words and terms, when used in this
chapter, shall have the following meanings,
unless the context clearly indicates other-
wise. Words defined in the Texas Water
Code, Chapter 15 and not defined here shall
have the meanings provided by the chapter
or subchapter as appropriate.

Eligible applicant-A waste treatment
management agency including any interstate
agencies, or any city, town, county, district,
river authority, or other public body created
by or pursuant to state.law which has au-
thority to dispose of sewage, industrial
wastes, or other waste, or an authorized
Indian tribal organization; or any political
subdivision applying for financial assistance
to build a nonpoint source pollution control
project pursuant to the Act, §319; or any
political subdivision applying for finan-
cial assistance for an estuary manage-
ment project pursnant to the Act, §320.

§375.3. Policy Declarations.

(a) General. The SRF is [The Con-
struction Grants Program, created by Title
I of the Act, has been providing financial
assistance in the form of grants to Texas
communities for the design and construction
of waste treatment works since 1972. The
1987 amendments to the Act will phase out
the Construction Grants Program after 1990
and leave the provision of financial assis-
tance for such works to the individual
states. Historically, the funds needed for the
construction of waste treatment works at
any particular time have exceeded the
amount of assistance funds available many
times over. Consequently, the burden upon
the state to provide financial assistance will
be a great one. In order to ease the transi-
tion, the 1987 amendments to the Act aiso
allowed creation and federal funding for the
state water pollution control revolving fund,
which is] intended to be a perpetual fund to
provide low interest loan assistance for the
construction of waste treatment works dur-
ing the phase out period and after the end of
the Construction Grants Program, for im-
plementing a management program for

nonpoint source pollution under the Act,
§319, and for developing and implement-
ing a conservation and management plan
under the National Estuary Program un-
der the Act, §320. [Until construction
grants are mandatorily discontinued, the op-
tion exists to transfer monies appropriated
under Title I of the Act to the fund in lieu
of making grants. Such transfers will in-
crease the amount of capitalization monies
available to the fund imtially and vastly
increase the size of the fund over time. It is
clearly in the best interest of the State of
Texas to do so. Therefore, it is the policy of
the board to administer the grants program
and the fund to maximize the amounts of
capitalization money available to the fund
to ensure the perpetual nature and viability
of the fund for the benefit of all of the
citizens of the state. Based upon this policy,
the board will no longer make grants out of
new appropriations after October 1, 1988,
except from monies which have been
deobligated.}

(b)-(d) (No change.)

(e)  Management of financial re-
sources. It is the policy of the board to
structure financial assistance to applicants,
including providing state matching funds in
excess of that required by the Act when
necessary and feasible, such that the board
may maximize financial resources available
to the state. It is further the policy of the
board to satisfy the requirements of the Act,
Title II, and the requirements associated
with any grants of federal funds as soon
as possible.

(f)-(g) (No change.)

[(h) Lending rate. It is the policy
of the board through the implementation of
the lending rate to serve the political subdi-
visions of the state by making loans at
interest rates which reflect the costs of all of
the funds in the SRF. The board will estab-
lish rate scales for loans to political subdivi-
sions which have coupon rates for each
maturity. In establishing the lending rate
scales, the board will take into account the
true interest cost of the state matching funds
including issuance costs, the risks associ-
ated with operating a loan program, the
inflation rate, and market conditions, in-
cluding the yield curve which exist in the
market. The board will continuously review
the lending rate scale, in light of current
market conditions, and alter the scale if
changes are necessary. The board reserves
the right to determine the lending rate scale
applied and maturity schedule for each loan.
The board may, from time to time, be ap-
proached by political subdivisions with pro-
posed projects which may require special
financing by the board. Because of the spe-
cial and unusual characteristics of these pro-
jects, separate lending rate scales for these
projects may be established to fit the special
circumstances that may be applicable to
these projects.]

(h)[(i)] Force account. It is the pol-
icy of this board that all significant ele-
ments of the project be constructed with
skilled laborers and mechanics obtained
through the competitive bidding process.
The board will not approve the use of force
account in the major construction of the
project, but may approve the use of force
account for inspection andfor minor con-
struction when the applicant demonstrates
that it possesses the necessary competence
required to accomplish such work and that
the work can be accomplished more eco-
nomically by the use of the force account
method, or emergency circumstances dictate
its use.

[() Collection system. It is the pol-
icy of the board not to provide financial
assistance for construction of sewage col-
lection systems to serve substantially unde-
veloped areas. In implementing this policy,
consideration will be given to the percent-
age of development in the areas to be
served by the collection system and the rate
of development of the areas in question.

[(k) Nonpoint source projects. It is
the policy of the board that applications for
financial assistance to build nonpoint source
pollution control projects pursuant to the
Act, §319, will be evaluated on their indi-
vidual merits, on a first-come first-serve
basis. However, because of the significant
amounts of identified needs to construct
municipal wastewater treatment facilities,
the board feels it appropriate to maintain a
continuous source of financing for such fa-
cilities. Therefore, the board has chosen to
limit its initial financing of nonpoint source
pollution control projects to 10% of each
year’s available funds.]

This agency hereby certilies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-8512818 Craig D. Pedersen
Executive Administrator
Texas Water Development
Board

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-7981

4 ¢ ¢

Program Requirements
e 31 TAC §§375.12, 375.13, 375.19

(Editor's note: The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the
Texas Water Development Boaid or in the Texas
Register office, Room 245, James Ear! Rudder
Building, 1019 Brazos Street, Austin.)

The repeals are proposed under the authority
of the Texas Water Code, §6.101 and
§15.605, which provides the Texas Water De-
velopment Board with the authority to adopt
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rules necessary to carry.out the powers and
duties in the Water Code and other laws of
the State, including specifically the SRF pro-
gram. .

§375.12. Obligation Period.
§375.13. Reserves.

§375.19. Rating Process and Criteria and
Methods for Distribution of Funds.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512819 Craig D. Pedersen

Executive Administrator
Texas Water Development
Board

Earlies! possible date of adoption: November
17, 1995

For further information, please call: (512)
463-7981

14 ¢ ¢

o 31 TAC §§375.14 375.17, 375.18,
375.19

The amendments and new section are pro-
posed under the authority of the Texas Water
Code, §6.101 and §15.605, which provide the
Texas Water Development Board with the
authority to adopt rules necessary to carry out
the powers and duties in the Water Code and
other taws of the State, including specifically
the SRF program.

§375.14. Public Heurings. In accordance
with the Act, the board shall either hold
public hearings or allow a period for pub-
lic review and comment before [to con-
sider] adoption [and approval] of the annual
intended use plan and the priority list and
amendments thereto when required.

§375.17. Capitalization Grant Require-
ments.

(a) All projects which receive as-
sistance from the fund and will be con-
structed in whole or in part [before fiscal
year 1995] with funds directly made avail-
able by capitalization grants which require
compliance with the Act, Title II, must
meet the requirements under the Act,
§§201(b), 201(g) (1). 201(g)(2). 201(g)(3).
201(g)(5), 201(g)6), 20l(n)(l), 201(o),
204(a)(1), 204(a)(2), 204(b)(1). 204(d)(2),
211, 218, 511(c)(1), and 513 and with the
requirements of subsection (b) of this sec-
tion, (If possible, capitalization grant funds
will be committed before any other avail-
able funds in the SRF are used.] A brief
description of the [federal statutory ] re-
quirements are as follows.

(1)-(15) (No change.)

(b) Al projects which receive as-
sistance from the fund under this chapter
shall satisfy the following federal require-
ments:

(1) National Environmental
Policy Act of 1969, PL 91-190;

(2) Davis-Bacon Act, 40
U.S.C., see 276a-276a-5;

(3) Archeological and Historic
Preservation Act of 1974, PL 93-291;

(4) Clean Air Act, 42 US.C.
7506(c);

(5) Coastal Barrier Resources
Act, 16 US.C. 3501 et seq;

(6) Coastal Zone Management
Act of 1972, PL 92-583, as amended;

(7) Endangered Species Act,
16 U.S.C. 1531, et seq;

(8) Executive Order 11593,
Protection and Enhancement of the Cul-
tural Environment;

(9) Executive Order
Floodplain Management;

(10) Executive Order 11990,
Protection of Wetlands;

(11) Farmland Protection Pol-
icy Act, 7 US.C. 4201 et seq;

(12) Fish and Wildlife Coordi-
nation Act, PL 85-624, as amended;

(13) National Historic Preser-
vation Act of 1966, PL 89-665, as
amended;

(14) Safe Drinking Water Act,
§1424(e), PL 92-523, as amended;

(15) Wild and Scenic Rivers
Act, PL 90-542, as amended;

(16) Demonstration Cities and
Metropolitan Development Act of 1966,
PL 89-754, as amended;

(17) Section 306 of the Clean
Air Act and Section 508 of the Clean
Water Act, including Executive Order
11738, Administration of the Clean Air
Act and the Federal Water Pollution
Controt Act with Respect to Federal Con-
tracts, Grants, or Loans;

11988,

(18) Age Discrimination Act,
PL 94-135;

(19) Civil Rights Act of 1964,
PL 88-352;

(20) Section 13 of PL 92-500;
Prohibition against sex discrimination
under the Federal Water Pollution Con-
trol Act;

(21) Executive Order 11246,
Equal Employment Opportunity;
(22) Executive Orders 11625

and 12138, Women’s and Minority Busi-
ness Enterprise;

(23) Rehabilitation Act of
1973, PL 93-112 (including Executive Or-
ders 11914 and 11250);

(24) Uniform Relocation and
Real Property Acquisition Policies Act of
1970, PL 91-646; and

(25) Executive Order 12549,
Debarment and Suspension.

§375.18. Project Priority List.
(a) (No change.)

(b)  After the priority list is sub-
jected to a public review and comment
period or public hearing in accordance with
§375.14 of this title (relating to Public
Hearings) and approved by the board, it will
be submitted to EPA. The priority list will
become effective upon the date of EPA
acceptance and shall remain effective until
changed by the board and accepted by EPA.

§375.19. Rating Process and Criteria and
Methods for Distribution of Funds.

(a) Criteria and Methods for Distri-
bution of Funds.

(1) Because this chapter im-
poses requirements greater than those in
SRF funding under Chapter 363 of this title
(relating to Financial Assistance Program),
the board generally provides lower interest
rates for projects funded under this chapter.
The board will limit funding under this
chapter only to that dollar amount of pro-
jects reasonably necessary to meet federal
requirements. The executive administrator,
upon determining that it is necessary to seek
projects to be funded under the require-
ments of this chapter, will provide notice by
publication in the Texas Register and by
direct mail to political subdivisions included
in the project priority list of the availability
of funds. The notice shall specify the ap-
proximate dollar amount of projects that the
board intends to fund through this chapter,
and shall notice that applications will be
considered on a first come, first served ba-
sis based upon the date the application is
considered to be complete and ready for
board action unless a fund shortage exists.
The board will not accept for funding under
this chapter projects for which the board
already has closed a loan under Chapter 363
of this title (relating to Financial Assistance
Programs).

(2) A fund shortage is consid-
ered to exist when on the first business day
of the month prior to the board meeting the
cumulative amount of funds previously
committed pursuant to paragraph (1) of this
subsection, plus the amount of funds re-
quired to fund all applications which are
complete and ready for scheduling for board
action exceeds the amount of funds identi-
fied as available for such funding in the
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notice under paragraph (1) of this subsec-
tion. Applications are considered to be com-
plete and ready for board action if they
meet the requirements of §375.32 of this
title (relating to Required General Informa-
tion), §375.33 of this title (relating to Re-
quired Fiscal Data), and §375.34 of this title
(relating to Required Legal Data) of this
title and either both §375.35 of this title
(relating to Required Environmental Review
and Determinations) and §375.36 of this
title (relating to SRF Engineering Plan) of
this title or §375.40 of this title (relating to
Pre-Design Funding Option).

(3) Applications  which are
ready for scheduling for board action at the
time a fund shortage occurs will be pres-
ented for board action under this chapter as
follows:

(A) first, applications for
treatment works in the order of their priority
ranking in accordance with subsection (b)
of this section;

(B) next, if additional funds
are available, to applications for implement-
ing management programs for nonpoint
source pollution under §319 of the Act in
the order of the receipt of completed appli-
cations; and

(C) next, if additional funds
are available, applications for developing
and implementing conservation and man-
agement plans under the National Estuary
Program under §320 of the Act in the order
of the receipt of completed applications.

(4) Funds will be made avail-
able to applicants under the provisions of
paragraph (3) of this subsection in the order
specified until available funds identified in
paragraph (1) of this subsection, have been
utilized. If funds are available under this
chapter for only part of an application, the
remainder of the project may be funded
under the SRF interest rate associated with
loans under Chapter 363, Subchapter B of
this title (relating to Financial Assistance
Programs). Applications for projects for
which no funds are available under this
chapter will be considered under Chapter
363, Subchapter B of this title (relating to
Financial Assistance Programs), unless the
applicant indicates it does not want to pro-
ceed under such chapter,

(b) Rating Process. The rating pro-
cess will be used to rate treatment works if
a funds shortage exists under subsection (a)
of this section. The rating process is de-
signed to achieve optimum water quality
management, consistent with public health
and water quality goals, and to give consid-
eration to the varying populations of the
state's political subdivisions.

(1) Insituations where the appli-
cation includes line work and sewage treat-
ment plant work, and/or includes more than
one sewage treatment plant, the application
will be given the rating calculated for the
principal project, type of work or the single
facility which comprises the majority of the
cost. The criteria used to rate applications
and the number of points assignable to each
criterion shall be as follows.

(A) Applications in which
the principal project is & sewage treatment
plant or lines which are at 90% or greater of
their rated capacity as reported to the com-
mission will receive three points.

(B) Applications in which
the principal project is a sewage treatment
plant or lines which are 75% or greater but
less than 90% of their rated capacity as
reported to the commission will receive two
points.

(C) Applications in which
the principal project is a sewage treatment
plant or lines which are 65% or greater but
less than 75% of their rated capacity as
reported to the commission will receive 1.5
points.

(D)  Applications in which
the principal project is under a schedule
imposed by a court order, EPA administra-
tive order, or commission enforcement or-
der which requires initiation of construction
within 18 months will receive one point.

(E) Applications in which
the principal project is required to meet a
higher level of treatment than required by
their current permit or in which the appli-
cant elects not to discharge in order to avoid
higher levels of treatment will receive 1.5
points.

(F) Applications in which the
principal project will provide service to ar-
eas which have no sewerage systems and
which have documented public health prob-
lems will receive two points.

(G) Applicants which are
proposing to construct nonconventional, in-
novative, or alternative treatment or collec-
tion systems will receive one point.

(H) Applicants having juris-
diction over a population of 1,000 or less
will receive three points.

(I) Applicants having juris-
diction over a population greater than
1,000, but less than 2,500 will receive 2.5
points.

() Applicants having juris-
diction over a population of 2,500 or
greater, but less than 10,000 will receive
two points.

(K) Applicants having juris-
diction over a population of 10,000 or
greater, but less than 100,000 will receive
1.5 points.

(L) Applicants having juris-
diction over a population of 100,000 or
greater will receive one point.

(M) Applicants whose pro-
posed project will create or upgrade a sys-
tem that qualifies as a regional system
under the definition of Texas Water Code
§17.001(24) will receive one point.

(2) The rating score will be the
sum of the points assigned to the applica-
tion under all criteria which are applicable
to the application.

(3) In the event more than one
applicant receives the same rating score,
funding will first be made available to the
applicant(s) whose sewage treatment
plant(s) or lines are at the greatest percent-
age of their rated capacities.

(4) Where the existing treatment
facilities will be abandoned and sewage di-
verted to a different location, the diversion
line will be given the rating score of the
treatment facilities to be abandoned.

This agency hereby cerlifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorily to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-8512820 Craig D. Pedersen
Executive Administrator
Texas Water Development
Board

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-7981

L 4 ¢ é

Application for Assistance
* 31 TAC §375.36, §375.38

The amendments are proposed under the
authority of the Texas Water Code, §6.101
and §15.605, which provide the Texas Water
Developmen! Board with the authority to
adop! rules necessary to carry out the powers
and duties in the Water Code and other laws
of the State, including specifically the SRF
program.

§375.36. SRF Engincering Plan.
(a) (No change.)
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(b) Contents of SRF engineering
plan. Pursuant to the Act, §602(b)(6). the
SRF engineering plan shall contain the fol-
lowing information:

(1) (No change.)

(2) for projects which require
compliance with the Act, Title II, demon-
stration that each sewer collection system is
not or will not be subject to excessive infil-
tration;

(3) for projects which require
compliance with the Act, Title II, system-
atic identification, screening, study, evalua-
tion, and cost-effectiveness analysis of
conventional (BPWTT) technologies, as
well as innovative, and alternative technolo-
gies, processes, and techniques. Innovative
and alternative technologies options are to
include, as appropriate, the ultimate dis-
posal of residues and sludge, revenue pro-
ducing facilities and allowing, to the extent
practicable, the more efficient use of energy
and resources. For projects not required
to comply with the Act, Title II, sufZicient
information to evaluate the engineering
feasibility of the project including a de-
scription of innovative and nonconven-
tional alternatives considered and
reasons for selection of the project pro-
posed;

(4)-(5) (No change.)

(6) for prajects which require
compliance with the Act, Title II, if col-
lection lines are included, establishment of
whether they are for replacement or major
rehabilitation necessary to the total integrity
and performance of the waste treatment
works servicing the community, or they are
for a new collection system in an existing
community with sufficient existing or
planned wastewater treatment capacity;

(7) (No change.)

(8) for projects which require
compliance with the Act, Title II, descrip-
tion of the proposed or existing user charge
system which will proportionately distribute
operation and maintenance and replacement
costs to each recipient of wastewater treat-
ment services within the applicant’s juris-
diction. The user charge system should
generate sufficient funds to cover operation
and maintenance and replacement costs.
The description should include the formula
for distributing charges, a projection of op-
eration and maintenance and replacement
costs, and the proposed rates to cover the
costs. The system may allow subsidizing of
low-income residential users (as defined by
the board) when adopted after public notice
and hearing;

(99 (No change)
(10) for projects which require
compliance with the Act, Title II, an anal-

ysis of potential recreation and open space
opportunities for the proposed project;

(11) (No change.)

(12) for projects which require
compliance with the Act, Title II, a de-
scription of the operational evaluation that
will be provided for certification that the
completed project conforms with the design
specifications and effluent limitations;

(13)-(15) (No change.)

(c) Capital financing plan. For pro-
jects which require compliance with the
Act, Title 11, the [The] applicant should
also include a capital financing plan includ-
ing a projection of future additional
(through ten or more years) needs for con-
struction and reconstruction for wastewater
services and an explanation of how and
when the financing will be obtained.

(d)-(e) (No change.)

§375.38. Review of Applications by the Ex-
ecutive Administrator.

(a) Review criteria for loans. The
executive administrator will review the ap-
plications and request any modifications or
additional information as may be required
for consistency with: §375.32 of this title
(relating to Required General Information);
§375.33 of this title (relating to Required
Fiscal Data); §375.34 of this title (relating
to Required Legal Data); §375.35 of this
title (relating to Required Environmental
Review and Determinations); and §375.36
of this title (relating to SRF Engineering
Plan) . If at any time the executive adminis-
trator determines that requested modifica-
tions or information is not being provided
expeditiously by the applicant or that the
applicant is not proceeding expeditiously to
seek a loan commitment he shall, after no-
tice to the applicant, return the application.
[Return of an application will result in mov-
ing the applicant to the bottom of the list
within their population category in relative
priority order. In the case of an application
for assistance to build a nonpoint source
pollution control project, return of an appli-
cation will result in the project’s being
dropped from further consideration for that
funding year.] The application will [would]
have to be resubmitted to receive consider-
ation for financial assistance [in a subse-
quent year].

(b) (No change.)

[(c) Return of incomplete applica-
tion. The executive administrator shall re-
turn any application not in substantial
compliance with these rules with notations
showing deficiencies.

[(d) Return of applications which
cannot be funded. All or parts of applica-
tions which cannot be funded within the
funding year be returned to the applicant.
Applications not funded during the funding
year must be resubmitted according to

§375.20 of this title (relating to Intended
Use Plan) in order to be considered for
funding in a later funding year.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-8512821 Cralg D. Pedersen
Executive Administrator
Texas Water Development
Board
Earliest possible date of adoption: November
17, 1995 !

For further information, please call: (512)
463-7981

L4 ¢ L4

Board Action on Application
¢ 31 TAC §37551, §375.52

The amendment and new section are pro-
posed under the authority of the Texas Water
Code, §6.101 and §15.605, which provide the
Texas Water Development Board with the
authority to adopt rules necessary to carry out
the powers and duties in the Water Code and
other laws of the State, including specifically
the SRF program.

§375.51. Formal Action by the Board.
(a)-(b) (No change.)

(¢) Commitment date. Recipients
of funds for pre-design funding under
this chapter must close their loans under
§375.72 of this title (relating to Loan
Closing) within six months of the date the
board commits funds. Recipients of all
other funding shall close their loans un-
der §375.72 of this title (relating to Loan
Closing) within 18 months of the date the
board commits funds. Applicants which
fail to close within the times specified by
this section shall not be eligible to receive
funds under this chapter, but may close
their loans under the provisions of Chap-
ter 363 of this title (relating to Financial
Assistance Programs) at the interest rates
associated with SRF lecans made under
that chapter.

§375.52. Lending Rates.

(a) Procedure for setting fixed in-
terest rates.

(1) The Development Fund

Manager will set fixed rates for loans on a
date that is:

(A) five business days prior
to the adoption of the political subdivision’s
bond ordinance or resolution, and

(B) not more than 45 days
before the anticipated closing of the loan
from the board.

(2) After 45 days from the as-
signment of the interest rate on the loan,
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rates may be extended only with the Devel-
opment Fund Manager’s approval.

(b) Fixed Rates. The fixed interest
rates for SRF loans under this Chapter are
set at rates 120 basis points below the fixed
rate index rates for borrowers plus an addi-
tional reduction under paragraph (1) or (2)
of this subsection. The fixed rate index rates
shall be established for each borrower based
on the borrower’s market cost of funds as
they relate to the Delphis Hanover Corpora-
tion Range of Yield Curve Scales or the 90
index of the Delphis Hanover Corporation
Scale for borrowers with either no rating or
a rating less than investment grade, using
individual coupon rates for each maturity of
proposed debt based on the appropriate in-
dex’s scale.

(1) For borrowers which utilize
Option One under §375.21(c) of this title
(relating to Administrative Cost Recovery)
an additional 30 basis points reduction will
be used, for total fixed interest rates of 150
basis points below the fixed index rates for
such borrower.

(2) For borrowers which utilize
Option Two under §375.21(d) of this title
(relating to Administrative Cost Recovery)
an additional 48 basis points reduction will
be used, for total fixed interest rates of 168
basis points below the fixed index rates for
such borrower,

(c) Variab:e Rates. The interest rate
for SRF variable rate loans under this chap-
ter will be set at a rate equal to the actual
interest cost paid by the board on its out-
standing variable rate debt plus 36.5 basis
points. Variable rate loans are required to
be converted to long-term fixed rate loans
within 90 days of project completion unless
an extension is approved in writing by the
Development Fund Manager. Within the
time limits set forward in this subdivision,
borrowers may request to convert to a long-
term fixed rate at any time, upon notifica-
tion to the Development Fund Manager and
submittal of a resolution requesting such
conversion. The fixed lending rate will be
calculated under the procedures and require-
ments of subsections (a) and (b) of this
section.

(d) The Development Fund Dire:-
tor may adjust a borrower’s interest rate at
any time prior to closing as a result of a
change in the borrower’s credit rating.

This agency hereby cenlifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512822 Cralg D. Pedersen
Executive Administrator
Texas Water Development
Board

Earliest possible date of adoption: November
17, 1985

For further information, please call: (512)
463-7981

L4 ¢ 1 2
Engineering Design
e 31 TAC §375.61

The amendment is proposed under the au-
thority of the Texas Water Code, §6.101 and
§15.605, which provide the Texas Water De-
velopment Board with the authority to adopt
rules necessary to carry out the powers and
duties in the Water Code and other laws of
the State, including spaecifically the SRF pro-
gram.

§375.61. Value Engineering.

(a) Applicability. For projects re-
quired to comply with the Act, Title I,
the [The] applicant shall conduct value en-
gineering, during the design of the project,
if the estimated cost of building the treat-
ment works is more than $10 million.

(b) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

lssusd in Austin, Texas, on October 8, 1955.

TRAD-9512823 Cralg D. Pedersen
Executive Administrator
Texas Water Development
Board

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-7981

¢ ¢ ¢

Prerequisites to Release of
Funds
¢ 31 TAC §375.75

The amendment is proposed under the au-
thority of the Texas Water Code, §6.101 and
§15.605, which provide the Texas Water De-
velopment Board with the authority to adopt
rules necessary 1o carry out the powers and
duties in the Water Code and other laws of
the State, including specifically the SRF pro-
gram.

§375.75. Movement of Funds Between Ap-
proved Projects. 1f approved by the exec-
utive administrator, a borrower may transfer
remaining excess funds from one or more of
the borrower’s board-approved projects un-
der this chapter to other of the borrower’s
board-approved projects under this chap-
ter or under Chapter 363 of this title
(relating to Financial Assistance Pro-
grams) only if the project to which funds
are being transferred has met all require-
ments imposed on projects by §375.17 of
this title (relating to Capitalization Grant
Requirements) and §375.35 of this title
(relating to Required Environmental Re-
view and Determinations). Applicants

must comply with any new requirements
triggered by the transfer of funds.

This agency hereby certifies that the proposal

has been reviewed by legal counsel and

found to be within the agency's authority to

adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512824 Craig D. Paderssn
Executive Administrator

Texas Water Development
Board

Earliest possible date of adoption: November
17, 1995

For futher information, please call: (512)
463-7981

¢ L4 L 4

Building Phase
o 31 TAC §375.86

The amendment is proposed under the au-
thority of the Texas Water Code, §6.101 and
§15.605, which provide the Texas Waler De-
velopment Board with the authority to adopt
rules necessary to carry out the powers and
duties in the Water Code and other laws of
the State, including spacifically the SRF pro-
gram.

§375.86. Building Phase Submittals. The
following submittals and accompanying ac-
tions by the assistance recipient will be
required during the building phase of the
project.

(1) For projects required to
comply with the Act, Title I, prior
{Prior] to placing the treatment works into
operation, the applicant will adopt its user
charge system and submit a copy of the
enacted ordinance to the executive adminis-
trator. Further, the loan recipient will imple-
ment the user charge system for the useful
life of the project.

(2)-(5) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legai coursel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512825 Craig D. Pedersen
Executive Administrator
Texas Water Devalopment
Board

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-7981
4 ¢ ¢

¢ 31 TAC §375.87

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Water Development Board or in the Texas

Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Streel, Austin.)
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The repeal is proposed under the authority of
the Texas Water Code, §6. 101 and §15.605,
which provides the Texas Water Deveiop-
ment Board with the authority to adopt rules
necessary to carry out the powers and duties
in the Water Code and other laws of the
State, including specifically the SRF program.

§375.87. Progress Payments.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512826 Craig D. Pedersen

Executive Administrator
Texas Water Devalopment
Board

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-7981

L 4 ¢ ¢

Post Building Phase
e 31 TAC §375.102

The amendment is proposed under the au-
thority of the Texas Water Code, §6.101 and
§15.605, which provide the Texas Water De-
velopment Board with the authority to adopt
rules necessary to camry out the powers and
duties in the Water Code and other laws of
the Stats, including specifically the SRF pro-
gram.

§375.102. Project Performance Certifica-
tion. For projects required to comply
with the Act, Title II, the applicant shall,
on [On] the date one year after the initiation
of operation, [the applicant shall] certify in
a form acceptable to the executive adminis-
trator whether the project meets the design
specifications and effluent limitations. If the
applicant cannot certify that the project
meets these requirements, the applicant
shall accomplish the following actions:

(1)<(3) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority 10
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512827 Cralg D. Pedersen
Executive Administrator
Texas Water Development
Board

Earliest possible date of adoption: Novembar
17, 1995

For {further information, please call: (512)
463-7981

¢ L4 ¢

TITLE 34. PUBLIC FI-
NANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter L. Motor Fuels
Tax

* 34 TAC §3.171

The Comptroller of Public Accounts proposes
an amendment to §3.171, concerning records
required; information required. The State of
Texas became a member of a multistate fuel
tax agreement on July 1, 1995. Liquefied gas
interstate truckers are required to maintain
mileage records and fuel purchase invoices.
Permitted liquefied gas dealers are required
to maintain records of taxable deliveries.

Mike Reissig, chief revenue eslimator, has
determined that for the first five-year period
the rule is in effect there will be no significant
revenue impact on the state or local govern-
ment.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be in providing new
information regarding tax responsibilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significant anticipated economic cost to per-
sons who are required to comply with the
proposed rule.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Austin, Texas
78711.

The amendment is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

The amendment implements the Tax Code,
§153.302 and §153.309.

§3.171. Records Required; Information Re-
quired.

(a) Records required.
(1) (No change.)

(2) A dealer, as that term is de-
fined in the Tax Code, §153.001, shall keep
records showing the number of gallons of:

(A)-(C) (No change.)

(D) all diesel fuel sold, dis-
tributed, or used showing the date of the
sale, distribution, or use and individual in-
voices issued covering deliveries into fuel
supply tanks of motor vehicles described
under the definition of "intersiate
trucker” in the Tax Code, §153.091, in

[motor vehicle fuel supply tanks of 60 gal-
lons or more in] accordance with the Tax
Code, §153.220; and

(E) (No change.)

(3) A permitted liquefied gas
dealer must keep records showing the
number of gallons of:

(A) all liquefied gas sold or
delivered for taxable purposes; and

(B) individual invoices is-
sued covering taxable sales and deliveries
in accordance with the Tax Code,
§153.309.

(4){(3)] An aviation fuel dealer,
as that term is defined in the Tax Code,
§153.001, shall keep records showing the
number of gallons of:

(A) all gasoline or diesel fuel
inventories on hand on the first day of each
month;

(B) all gasoline or diesel fuel
purchased or received, showing the name of
the seller, the date of each purchase or
receipt, the amount of motor fuels tax paid,
or if no tax was paid, the basis for the
nonpayment of the motor fuels tax;

(C) all gasoline or diesel fuel
sold, distributed, or used in aircraft or air-
craft servicing equipment, showing the
name of the purchaser or user, the date of
each sale, distribution or use, and the regis-
tration or "N" number of the airplane or a
description or number of the aircraft servic-
ing equipment in which the gasoline or
diesel fuel was used; and

(D) all gasoline or diesel fuel
lost by fire or other accident.

(5)[(4)] An interstate trucker, as
that term is defined in the Tax Code,
§153.001, shall keep records of:

(A) the total miles traveled
in all states by all vehicles traveling into or
from Texas and the total quantity of gaso-
line, [or] diesel fuel, or liquefied gas con-
sumed in those vehicles; and

(B) the total miles traveled in
Texas and the total quantity of gasoline,
[or] diesel fuel, or liquefied gas delivered
into the fuel supply tanks of motor vehicles
and into storage facilities in Texas.

(6)[(5)] A jobber, as that term is
defined in the Tax Code, §153.001, shall
keep records showing the number of gallons
of:
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(A) all gasoline or diesel fuel
inventories on hand on the first day of each
month;

(B) all gasoline or diesel fuel
purchased or received, showing the name of
the seller, the date of each purchase or
receipt, the amount of motor fuels tax paid,
or if no tax was paid, the basis for nonpay-
ment of the motor fuels tax;

(C) all gasoline or diesel fuel
sold, distributed, or used, showing the name
of the purchaser, the date of each sale,
distribution, or use, and the amount of mo-
tor fuels tax assessed; and

(D) all gasoline or diesel fuel
lost by fire or other accident.

(DI(6)] A bonded user or other
user with nonhighway equipment who files
a claim for refund shall keep records show-
ing the number of gallons of:

(A) all diesel fuel inventories
on hand on the first day of each month;

(B) all diesel fuel purchased
or received, showing the name of the seller
and the date of each purchase or receipt;

(C) all diesel fuel deliveries
into the fuel supply tanks of motor vehicles;

(D) all diesel fuel used for
other purposes, showing the purpose for
which used; and

(E) all diesel fuel lost by fire
or other accident.

(8)[(7)] Additional records must
be kept to substantiate any claimed deduc-
tions or exclusions authorized by law.
When records regarding the amount and
applicability of any deductions or exclu-
sions from the motor fuels tax are insuffi-
cient, the comptroller may estimate
deductions or exclusions based on any re-
cords available or may disallow all deduc-
tions and exclusions. No exclusions for loss
by fire, accident, or theft will be allowed
unless accompanied by fire department, en-
vironmental regulatory agency. or police
department reports verifying the fire, acci-
dent, or theft.

(b)-(c) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's autharity to
adopt.

Issued in Austin, Texas, on October 11, 1995.

TRD-9512972 Martin Cherry
Chief, General Law
Saection
Comptrolier of Public
Accounts

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-4062

4 ¢ ¢
* 34 TAC §3.175

The Comptroller of Public Accounts proposes
an amendment to §3.175, conceming lique-
fied gas tax decal. The 73rd Legislalure,
1993, amended the Tax Code, Chapter 153,
effective September 1, 1993, to change when
the tax on liquefied gas used in inferstate
motor vehicles registered in the State of
Texas and operating under a multistate tax
agraement shall be paid.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule is in effect there will be no significant
revenue impact on the state or local govern-
ment.

Mr. Reissig also has determined that for each
year of the firsi five years the rule is in effect
the public benefit anticipated as a resuit of
enforcing the rule will be in providing new
information regarding tax responshilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significant anticipated economic cost 10 per-
sons who are required 1o comply with the
proposed rule.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Austin, Texas
78711.

The amendment is proposed under the Tax
Code, §111.002, which provides the comp-
trofler with the authority to prescribe, adopt,
and enforce rules relaling to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

The amendment implements the Tax Code,
§153.302.

§3.175. Liquefied Gas Tax Decal.

(a) Use of decal. A person operat-
ing a motor vehicle that is required to be
licensed in Texas for use on the public
highways of Texas and is powered by natu-
ral gas, methane, ethane, propane, butane,
or a mixture of those gases, including a
motor vehicle equipped to use liquefied gas
interchangeably with another motor fuel,
must:

(1)-(2) (No change.)

(3) if a motor vehicle dealer,
pay the liquefied gas tax to a permitted
liquefied gas dealer when the fuel is deliv-
ered into the fuel supply tanks of each
motor vehicle; or{.)

(4) if an interstate trucker reg-
istered under a multistate tax agreement,
pay the liquefied gas tax to a permitted
liquefied gas dealer when the fuel is de-
livered into the fuel supply tanks of mo-
tor vehicles described under the
definition of "interstate trucker” in the
Tax Code, §153.001, that display a cur- °
rent multistate tax agreement decal.

(b)-(g) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 11, 1895.

TRD-8512968 Martin Cherry
Chief, General Law
Saction
Comptroller of Pubilc
Accounts

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-4062

¢ L4 ¢
* 34 TAC §3.177

The Comptroller of Public Accounts proposes
new §3.177, concerning separate liquefied
gas tax permits required. The State of Texas
became a member of a mulistate fuels tax
agreement on July 1, 1995. Interstate truck-
ers registered under the multistate tax agree-
ment and that deliver liquefied gas into the
fuel supply tanks of certain motor vehicles
from their own bulk storage must secure a
liquefied gas dealer's permit. A liquefied gas
dealer’s permit is required when making tax-
able deliveries of fiquefied gas. A permitted
liquefied gas dealer operaling certain motor
vehicles interstate must secure a separate
interstate trucker's permit.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule is in effect there will be no significant
revenus impact on the state or local govern-
ment.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefil anticipated as a result of
enforcing the rule will be in providing new
information regarding tax responsibilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significant anticipated economic cost to per-
sons who are required to comply with the
proposed rule.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Austin, Texas
78711.

The new section is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relaling to tho administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.
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The new section implements the Tax Code,
§153.302.

§3.177. Separate Liquefied Gas Tax Per-
mits Required.

(a) Dealer’s permit required. Lique-
fied gas interstate truckers that are regis-
tered under a multistate tax agreement and
that maintain bulk storage of liquefied gas
for delivery into motor vehicles described
under the definition of "interstate trucker”
in the Tax Code, §153.001, must secure a
separate liquefied gas dealer’s permit.

(b) Delivery of liquefied gas.

(1) Liquefied gas delivered into
the fuel supply tanks of motor vehicles de-
scribed under the definition of “interstate
trucker” in the Tax Code, §153.001, and
displaying a current multistate tax agree-
ment decal is a taxable delivery of liquefied
g8s.

(2) Liquefied gas delivered into
the fuel supply tank of motor vehicles li-
censed in the state of Texas and displaying
a current liquefied gas tax decal is not a
taxable delivery.

{c) Report. Taxable deliveries of
liquefied gas must be reported on the Texas
Liquefied Gas Dealer Report in the same
reporting period in which the taxable deliv-
ery was made.

(d) Interstate trucker permit re-
quired. As of July 1, 1995, a permitted
liquefied gas dealer who operates a motor
vehicle described under the definition of
“interstate trucker” in the Tax Code,
§153.001, must secure a separate liquefied
gas interstate trucker's permit.

This agency hereby certifies that the proposal
has beon reviewed by legal counsel and
found to be within the agency’'s authority to
adopt.

Issued in Austin, Texas, on October 11, 1995.

TRD-9512969 Martin Cherry
Chief, General Law
Section
Comptroller of Public
Accounts

Earﬁeél possible date of adoption: November
17, 1995

For further information, please call: (512)
463-4062

L4 ¢ ¢
* 34 TAC §3.179

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Comptroller of Public Accounts or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Comptroller of Public Accounts proposes
the repeal of §3.179, concerning liquefied gas
dealers operating as interstate truckers. The

State of Texas became a member of a mulli-
state fuels tax agreement on July 1, 1985.
This agreement will require permitted lique-
fied gas dealers to secure a separate lique-
fied gas interstate trucker permit for certain
motor vehicles. The separate permit require-
ment is included in new §3.177 concerning
Separate Liquefied Gas Permits Required.

Mike Reissig, chief revenue estimator, has
determined that repeal of the rule will not
result in any fiscal implications to the state or
to unils of local government.

Mr. Reissig also has determined that there
will be no cost or benefit to the public from
the repeal of this rule. This repeal is adopled
under the Tax Code, Title 2, and does not
require a statement of fiscal implications for
small businesses. There are no additional
costs to persons who are required to comply
with the repeal.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Auslin, Texas
78711,

The repeal is proposed under the Tax Code,
§111.002, which provides the complroller with
the authority to prescribe, adopt, and enforce
rules relating to the—administration and en-
forcement of the provisions of the Tax Code,
Title 2.

The repeal implements the Tax Code,
§153.302.

§3.179. Liquefied Gas Dealers Operating
as Interstate Truckers.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 11, 1995.

TRD-8512870 Mantin Cherry
Chilaf, Qeneral Law
Section
Comptrolier of Public
Accounts

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-4062

¢ ¢ ¢

*

* 34 TAC §3.196

The Comptroiler of Public Accounts proposes
an amendment to §3.196, concerning reports,
due dates, banding requirements, and qualifi-
cations for annual filers. The State of Texas
became a member p* a multistate fuels tax
agreement on July *, 1995, Interstate truck-
ers registered under the multistate tax agree-
ment are required to file reports based on
different criteria than imerstate truckers not
registered under the multistate tax agree-
ment.

Mike Reissig, chief revenue eslimator, has
determined that for ine first five-year period
the rule is in effect there will be no significant
revenue impact on the state or local govern-
ment.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be in providing new
information regarding tax responsibilities.
This rule is adopted under the Tax Cods, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significant anticipated economic cost to per-
sons who are required 1o comply with the
proposed rule.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Austin, Texas
78711.

The amendment is proposed under the Tax
Code, §111.002, which provides the comp-
trofler with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

The amendment implements the Tax Code,
§153.302.

§3.196. Reports, Due Dates, Bonding Re-
quirements, and Qualifications for Annual
Filers.

(a)-(d) (No change.)

(e) Exemptions. Subsections (a),
(b), and (d) of this section do not apply to
interstate truckers who are registered un-
der a multistate tax agreement. Reports,
due dates and bonding requirements are
determined by the multistate tax agree-
ment for interstate truckers registered
under the multistate agreement.

(f) Liquefied gas reports. Permit-
ted liquefied gas dealers who are also
liquefied gas interstate truckers regis-
tered under & multistate tax agreement
must file their liquefied gas dealer report
with the same frequency that they report
their interstate trucker operations under
the multistate tax agreement.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 11, 1995.

TRD-8512971 Martin Cherry
Chiet, General Law
Section
Comptrollar of Public
Accounts

Earliest possible date of adoption: Movember
17, 1995

For further information, please call: (512)
463-4062

¢ ¢ ¢

Subchapter Q. Franchise Tax
¢ 34 TAC §3.397

(Editor’s note: The text of the following section
proposed for repeal will not he published. The
section may he examined in the offices of the
Comptroller of Public Accounts or in the Texas

20 TexReg 8412 October 17, 1995 Texas Register ¢




Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Stieet, Austin)

The Comptroller of Public Accounts proposes
the repeal of §3.397, conceming requests for
franchise tax reports and other information.
This section is being repealed because the
information in it is no longer cuirent. Because
the current information is contained in the
Open Records Act, a specific franchise tax
section is no longer necessary.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the repeal will be in effect there will be no
significant revenue impact for state or local
government as a result of enforcing or admin-
istering the rule.

Mr. Reissig also has determined that for each
year of the first five years the repeal is in
effect the public benefit anticipated will be in
eliminating duplicative rules. This rule is
adopted under the Tax Code, Title 2, and
does not require a statement of fiscal implica-
tions for small businesses. There is no signifi-
cant anticipated economic cost to persons
who are required to comply with the proposed
rule.

Comments on the repeal may be submitted to
Karey W. Barton, Manager, Tax Policy Divi-
sion, P.O. Box 13528, Austin, Texas 78711.

This repeal is proposed under the Tax Code,
§111.002, which provides the comptroller with
the authority to prescribe, adopt, and enforce
rules relating to the administration and en-
forcement of the provisions of the Tax Code,
Title 2.

The repeal implements the Tax Code,
§171.203, §171.207, and Government Code,
§552.001 et seq.

§3.397. Requests for Franchise Tux Reports
and Other Information.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on October 5, 1995.

TRD-9512778 Marin Cherry
Chiet, General Law
Comptroller of Public
Accounts

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-4028

¢ L4 ¢
e 34 TAC §3.402

(Editor's note. The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Comptioller of Public Accounts or in the Texas
Reguster office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Comptroller of Public Accounts proposes
the repeal of §3.402, concerning limitations
on collections and refunds. This section is
being repealed because the information con-
tained in the section is no longer current due

to past changes in the general provisions of
the tax code. Because the current information
is contained in the general provisions of the
Tax Code, a specific franchise tax section is
no longer necessary. This information will be
addressed in a general rule being drafted by
this agency.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the repeal will be in effect there will be no
significant revenue impact for state or local
government as a result of enforcing or admin-
istering the rule.

Mr. Reissig also has determined that for each
year of the first five years the repeal is in
effect the public benefit anticipated will be in
eliminating duplicative rules. This rule is
adopted under the Tax Code, Title 2, and
does not require a statement of fiscal implica-
tions for small businesses. There is no signifi-
cant anticipated economic cost to persons
who are required to comply with the proposed
repeal.

Comments on the repeal may be submitted to
Karey W. Barton, Manager, Tax Policy Divi-
sion, P.O. Box 13528, Austin, Texas 78711.

This repeal is proposed under the Tax Code,
§111.002, which provides the comptroller with
the authority to prescribe, adopt, and enforce
rules relating to the administration and en-
forcement of the provisicns of the Tax Code,
Title 2.

The repeal implements the Tax Codr,
§§111.060, 111.104, 111.201, 111.203,
111.205, and 112.051.

§3.402. Limitations on Collections and Re-
funds.

This agency hereby certifies that the proposal
has besen reviewed by legal counsel and
found to be within the agency's authorily to
adopt. ,

Issued in Austin, Texas, on October 5, 1995.

TRD-9512779 Martin Cherry
Chief, General Law
Comptroller of Public
Accounts

Earliest possible date of-adoption: November
17, 1995

For further information, please call: (512)
463-4028

¢ ¢ ¢

Subchapter -U. Public Utility
Gross Receipts Tax

* 34 TAC §3.511

The Comptroller of Public Accounts proposes
an amendment to §3.511, concerning due
date for assessment. The section is being
amended pursuant to Senate Bill 319, 74th
Legislature, 1995, which changes the section
references and House Bill 2128, 74th Legisla-
ture, 1995, which extends the requirements
for a public utility to prepay its gross receipts
assessment for the years 1997 and 1998.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period

the rule is in effect there will be no significant
revenue impact on the state or local govern-
ment.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be in providing new
information regarding tax responsibilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses There is no
significant anticipated economic cost to per-
sons who are required to comply with the
proposed rule.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Austin, Texas
78711.

The amendment is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

The amendment implements Texas Civil Stat-
utes, Article 1446¢, §1.352 and §1.353.

§3.511. Due Date for Assessment.

(a) The assessment imposed by
Texas Civil Statutes, Article 1446c, §1.351
[§78], is due and payable, except as pro-
vided in subsection (¢) of this section, on
August 15 of each year. The payment and
the report on the form prescribed by the
Comptroller of Public Accounts will be
considered timely if received by the comp-
troller or postmarked no later than midnight
on August 15, except as provided in subsec-
tion (c)(1)-(3) of this section. The report
due on August 15 of each year is for the
reporting period of July 1 of the prior year
through, June 30 of the current year.

(b) (No change.)

(c) A taxpayer subject to the assess-
ment is required to prepay the assessment
due for the years 1995, 1996, [and] 1997,
and 1998. The prepayments will be based
on the taxpayer’s estimate of its gross re-
ceipts for the next year. After the August
15, 1994, report, all taxpayers will be re-
quired to file annual reports. This subsec-
tion expires September 1, 1998 [1997]. The
required estimated assessment payments
due for the August 15, 1995, 1996, [and]
1997, and 1998 reports are payable as fol-
lows:

(1)-(2) (No change.)

(3) 1997-50% by August 15,
1996, and 50% by February 15, 1997; [the
remainder by August 15, 1997.]

4) 1998-50% by August 185,
1997, and the remainder by August 15,
1998.

(d) The required estimated assess-
ment payments will be determined in the
following manner:
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(1) the estimated assessments
due for the years 1995, 1996, [and] 1997,
and 1998 are equal to the assessment due
for the previous annual report or previous
four quarterly reports, whichever may ap-
ply, or the actual assessment due; and

(2) any assessment amounts un-
derpaid on assessments due on August 15,
1995, [or] August 15, 1996, or August 15,
1997, must be paid by those respective
dates. Any assessment amounts overpaid
shall be credited against the following as-
sessments, :

(e) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agenay's authority to
adopt.

Issued in Austin, Texas, on October 13, 1995.

TRD-9512976 Martin Cherry
Chief, General Law
Section
Compitroller of Public
Accounts

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-4062

¢ ¢ ¢
* 34 TAC §3.513

The Compiroller of Public Accounts propcses
an amendment to §3.513, concerning tax
rate, gross receipts, exclusions and rates.
The section is being amended pursuant to
Senate Bill 319, Senate Bill 373, and House
Bill 2128, 74th Legislature, 1995, which
changes the section references.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule is in effect there will be no significant
revenue impact on the state or local govern-
ment.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be in providing new
information regarding tax responsibilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significant anticipated economic cost to per-
sons who are required to comply with the
proposed rule.

Comments on the proposal may be submitied
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Austin, Texas
78711.

The amendment is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authorily to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

The amendment implements Texas Civil Stat-
utes, Article 1446c, §§1.003(14), 1.351,
2.0011(1), and 3.002(9).

§3.513. Tax Rate, Gross Receipts, Exclu-
sions and Rates.

(a) Definitions., The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Rate-Every compensation,
tariff, charge, fare, toll, rental and classifi-
cation, or any of them demanded, cbserved,
charged, or collected whether directly or
indirectly by any public utility for any ser-
vice, product or commodity included in
Texas Civil Statutes, Article 1446c,
§2.0011(1) or §3.002(9) [§3(c)), or any
rules, regulations, practices, or contracts af-
fecting any compensation, tariff, charge,
fare, toll, rental, or classification.

(2) (No change.)
(b)-(c) (No change.)

This agency hereby certities that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 11, 199%.

TRD-8512978 Martin Cherry
Chle!, Qeneral Law
Section
Comptroller of Publio
Accounts

Earliest possible date of adoption: November
17, 1995

For further information, pleass call: (512)
463-4062

¢ ¢ ¢

Subchapter V. Franchise Tax
o 34 TAC §3.561

The Comptroller of Public Accounts proposes
an amendment to §3.561, concerning enter-
prise zones. Some of the definitions in sub-
section (b) were amended in accordance with
legistation enacted by the 73rd Legislature,
1993, and the 74th Legislature, 1995. Sub-
section (j) was added to provide guidelines
for corporations receiving an entesprise pro-
ject designation after August 31, 1983. Sub-
section (k) was added to provide guidelines
for corporations receiving an enterprise pro-
ject designation after August 31, 1995.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule is in effect there will be no significant
revenue impact on the state or local govern-
ment beyond that anticipated in the legisia-
tions' fiscal notes.

Mr. Reissig also has datermined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a resuft of
enforcing the rule will be in the clarification of
comptroller policy. This rule is adopted under
the Tax Coda, Title 2, and does nol require a
statement of fiscal implications for small
businesses. There is no significant antici-
pated economic cost to persons who are re-
quired to comply with the proposed rule.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Austin, Texas
78711.

The amendment is proposed under tha Tax
Code, §111.002, which provides the comp-
trolier with the authority to prescribe, adopt,
and enforce rules relating to the administra-
fion and enforcement of the provisions of the
Tax Code, Title 2.

The amendment implements the Tax Code,
§171.501 and §171.1015.

§3.561. Enterprise Zones.
(a) (No change.)

(b)  Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Enterprise project-A per-
son, including a corporatior or other en-
tity, [qualified busiuess] designated by the
Texas Department of Commerce as an en-
terprise project under the Government
Code, Chapter 2303 [Texas Enterprise
Zone Act (Texas Civil Statutes, Article
5190.7) that is eligible for the state tax
incentives provided by law for an enterprise
project].

(2) Enterprise zone-An area of
the state designated by the Texas Depart-
ment of Commerce as an enterprise zone
under the Government Code, Chapter
2303 [Texas Enterprise Zone Act (Texas
Civil Statutes, Article 5190.7)).

(3) New permanent job-A new
employment position that is:

(A) created by a qualified
business as described by the Government
Code, §2303.402 that has provided employ-
ment to a qualified employee of at least
1,820 [1,040] hours annually (applicable to
reports originally due on or after Sep-
tember 1, 1995); and

(B) intended to exist under
the Government Code, Chapter 2303 [be
an employment position retained] during the
period the business is designated as an en-
terprise project.

(4) Qualified business-A per-
son, including a corporation or other entity,
that is certified as a qualified business
under the Government Code, §2303.402
{the Texas Department of Commerce
certifies has met the necessary criteria spec-
ified under the Texas Enterprise Zone Act
(Texas Civil Statutes, Article 5190.7)].

(5) Qualified employee-A per-
son [An employee] who works for a quali-
fied business and who performs at least
50% of the person’s [his] service for the
business within the enterprise zone. See the
Government Code, §2303.003.
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(6) (No change.)
(c) (No change.)

(d) The comptroller shall issue a
refund under the Tax Code, §171.501, after
receiving certification from the Texas De-
partment of Commerce that a qualified busi-
ness has created ten or more new
permanent jobs for qualified employees in
its enterprise zone. The ten or more new
permanent jobs must have been created
during the calendar year containing the ac-
counting year end on which the franchise
tax report is based. For example, a corpora-
tion with a June 30, 1992, accounting year
end would be eligible for a refund of fran-
chise tax paid on its 1993 annual report if
ten or more new permanent jobs are cre-
ated during the 1992 calendar year,

(e) (No change.)

(f) Claims for refund under this rule
must be on the form provided by the comp-
troller for that purpose. The claim must
indicate the report year in which franchise
tax was paid. The claim must include certi-
fication from the Texas Department of
Commerce that ten or more new perma-
nent jobs have been created during the ap-
plicable calendar year.

(g) (No change.)

(h) A corporation must retain re-
cords substantiating its apportioned taxable
capital or apportioned taxable earned sur-
plus deduction. The records must be verifi-
able by audit and include copies of invoices
showing the items purchased, the date of
purchase, and the cost of the purchase. The
records must also reflect the depreciated
value of the items purchased and show that
these items were placed in service in the
zone after the corporation’s designation as
an enterprise project.

(i) (No change.)

() A corporation receiving its en-
terprise project designation after August
31, 1993, cannot claim a tax base deduc-
tion under the Tax Code, §171.1015, until
after August 31, 1995. For example, a
corporation with a November 30, 1993,
fiscal year end is designated an enterprise
project on September 30, 1993. The cor-
poration could not claim the tax base
deduction on its 1994 report until after
August 31, 1995, An amended report
would have to be filed at that time.

(k) A corporation receiving its
enterprise project designation after Au-
gust 31, 1995, cannot claim a tax base
deduction under the Tax Code,
§171.10015, until after August 31, 1997,
For example, a corporation with a No-
vember 30, 1995, fiscal year end is desig-
nated an enterprise project on September
30, 1995. The corporation could not
claim the tax base deduction on its 1996

report until after August 31, 1997, An
amended report would have to be filed at
that time,

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 11, 1995.

TRD-8512977 Martin Cherry
Chief, General Law
Section
Comptroller of Public
Accounts

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-4062

¢ ¢ L4

Subchapter AA. Automotive
Oil Sales Fee

° 34 TAC §3.701

The Comptroller of Public Accounts proposes
an amendment to §3.701, concerning the re-
porling requirements. The 74th Legislature
amended the Health and Safety Code, §371
to require distributors to file with the comp-
trolier in the same manner as manufacturers
and importers.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule is in effect there will be no significant
revenus impact on the state or local govern-
ment.

Mr. Reissig also has determined that for each
year of the first five years the ruls is in effect
the public benefit anticipated as a result of
enforcing the rule will be in providing new
information regarding tax responsibilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significant anticipated economic cost to per-
sons who are required to comply with the
proposed rule.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Austin, Texas
78711.

The amendment is proposed under the Tax

- Code, §111.002, which provides the comp-

troller with the authority to prascribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

The amendment implements Texas Health
and Safety Code §371.062.

§3.701. Reporting Requirements.
(a) Report and payment required.

(1) Each automotive oil manu-
facturer, [or] importer, or distributor shall
file a report with the comptroller stating the
number of quarts of automotive oil sold,
imported, used, or consumed in this state.

(2) An sutomotive oil manufac-
turer or distributor who makes a first sale
or use of automotive oil in Texas is liable
for the fee.

(3) An automotive oil importer
who imports or causes to be imported auto-
motive oil into Texas for sale, use, or con-
sumption is liable for the fee at the time the
oil is received by the importer.

(b) Amount of fee.

(1) Except as provided in para-
graph (2) of this subsection, the rate of the
fee shall be $.02 rer quart or $.08 per
gallon of automotive oil.

(2) The Texas Natural Resource
Conservation Commission[, formesly the
Texas Water Commission,] may adjust the
fee rate to meet the expenditure require-
ments of the used oil recycling program,
and to maintain an appropriate fund bal-
ance. The fee rate may not exceed $.05 per
quart or $.20 per gallon.

(3) On or before September 1 of
each year, the Texas Natural Resource Con-
servation Commission{, formerly the Texas
Water Commission,] and the comptroller
shall jointly issue notice of the effective fee
rate for the next fiscal year.

(4) Effective September 1,
1997, the rate of fee shall be $.01 per
quart or $.04 per gallon of automotive
oil. The rate shall be fixed at this level
and paragraphs (1), (2), and (3) are su-
perseded.

(c) Due date of report and payment.
(1) (No change.)

(2) An automotive oil manufac-
turer, [or] iraporter or distributor of auto-
motive oil must file a quarterly report even
if there is no fee to report.

(d)-(8) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt. -

Issued in Austin, Texas, on October 11, 1985.

TRD-9512891 Martin Cherry
Chiof, General Law
Section
Comptrolier of Public
Accounts

Eariiest possible date of adoption: November
17, 1995

For futher information, please call: (512)
463-4062

L4 ¢ L4
* 34 TAC §3.702

The Comptroller of Public Accounts proposes
an amendment to §3.702, conceming defini-
tions and exemptions. The 74ih Legislature
amended the Health and Safety Code, §371
to provide new definitions, responsibilities
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and categories of exemptions for the automo-
tive oil sales fee. This amendment prescribes
procedures and records required to claim the
exemption.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule is in effect there will be no significant
revenue impact on the state or local govern-
ment.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be in providing new
information regarding tax responsibilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significant anticipated economic cost to per-
sons who are required to comply with the
proposed rule.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Auslin, Texas
78711.

The amendment is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

The amendment implements Texas Health
and Safety Code, §371.003 and §371.062.

§3.702. Definitions and Exemptions.

(a) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) (No change.)

(2) Distributor-A person who
maintains a distribution center or ware-
house in this state and annually selis
more than 25,000 gallons of automotive
oil. A distributor must obtain a permit
from the comptroller’s office.

(A) The distributor’s per-
mit is valid until the permit is surren-
dered by the holder or canceled by the
comptroller.

(B) Oil manufacturers that
meet the distributor definition, and are
currently liable for paying this fee to the
comptroller, will not be required to ob-
tain a distributor’s permit.

(3) Do-it-yourselfer used oil
collection center-A site or facility regis-
tered with the Texas Natural Resource
Conservation Commission ("TNRCC")
that accepts or aggregates and stores
used oil collected only from household
do-it-yourselfers.

(4)[(2)] First sale-The first ac-
tual sale of automotive oil delivered to a

location in this state and sold to a purchaser
who is not an automotive oil manufacturer
or distributor. First sale does not include
the sale of automotive oil exported from
this state[,] to a locaticn owside this state,!
for the purpose of sale or use outside this
state, to the United States Government, or
for resale to or use by vessels engaged
exclusively in foreign or interstate com-
merce. A sale to a subsequent purchaser
who maintains a do-it-yourselfer used oil
collection center or used oil collection
center registered by the TNRCC is not
considered a first sale.

(5)[(3)) Importer-Any  person
who imports, or causes to be imported, au-
tomotive oil into this state for sale, use, or
consumption. For purposes of this subsec-
tion first sale includes the use or consump-
tion of automotive oil in this state.

(6)[(4)] Oil manufacturer-Any
person or entity that formulates automotive
oil and packages, distributes, or sells that
automotive oil. Oil manufacturer includes
any person packaging or repackaging auto-
motive oil.

(DI(5)] Out-of-state  seller-A
person or entity engaged in business in this
state will be defined as in §3.286 of this
title (relating to Seller’s and Purchaser's
Responsibilities).

(8) Used oil collection cen-
ter-A site or facility that is registered by
the TNRCC to manage used oil collected
from used oil generators or household
do-it-yourselfers,

(b) Exemptions.

(1) Sales of automotive oil to an
oil manufacturer or distributor are ex-
empted from the automotive oil fee.

(2) Sales of automotive oi! to
subsequent purchaser who maintains a
do-it-yourselfer used oil collection center
or used oil collection center registered by
the TNRCC are exempted from this fee.
A copy of their current TNRCC registra-
tion must be provided by the purchaser
as documentation for an exerapt pur-
chase.

(3[(2)] Sales of automotive oil
that is to be used by vessels engaged exclu-
sively in foreign and interstate commerce
are exempted from this fee.

(4) Sales of automotiv2 oil to
the United States Government are ex-
empted from this fee.

(5)[(3)] Out-of-state sales of au-
tomotive oil delivered to a location in an-
other state for the purpose of sale or use
outside the State of Texas are exempted
from this fee if shipment is made by means
of:

(A)  the facilities of the
selles;

(B) delivery by the seller to a
carrier for shipment to a consigree at a
point outside this state;

(C) delivery by the seller to
a forwarding agent for shipment to a loca-
tion in another state of the United States or
its territories or possessions; or

(D) the facilities of the pur-
chaser if proof of delivery outside of Texas
is provided.

(6)[(4)] Exports beyond the ter-
ritorial limits of the United States are ex-
empted from this fee if proof of export can
be shown by:

(A) a copy of the bill of
lading issued by a licensed and certificated
carrier showing the seller as consignor, the
buyer or purchaser as consignee, and a de-
livery point outside the territorial limits of
the United States;

(B) documentation provided
by a licensed United States custom broker
certifying that delivery was made to a point
outside the territorial limits of the United
States;

(C) formal entry documents
from the country of destination showing
that the automotive oil was imported into a
country other than the United States. For
the country of Mexico, the formal entry
document would be the pedimento de
importaciones document with a computer-
ized number issued by Mexican customs
officials; or

(D) a copy of the original
airway, ocean, or railroad bill of lading
issued by a licensed and certificated carrier
which describes the items being exported
and a copy of the freight ferwarder’s receipt
if the freight forwarder takes possession of
the property in Texas.

(c) Credit or refuad of fee paid. A
purchaser of automotive cil who makes an
exempt sale or use of the oil as provided in
this section may obtain a refund or credit
from the supplier for the automotive il fee
previously paid to the supplier. The pur-
chaser requesting a refund or credit from
their supplier must furnish decumentation
that verifies the exemption. An oil manufac-
turer, or distributor, or importer who
makes an exempt sele or use of the oil as
provided in this section may obtain a refund
or credi¢ from the comptroller for the auto-
motive oil fee previously paid to the comp-
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troller. The amount of refund that may be
claimed may equal but not exceed the
amount of the fee paid on the automotive
oil.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 11, 1995.

TRD-8512992 Martin Cherry
Chisf, General Law
Saction
Comptroller of Public
Accounts

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-4062

¢ ¢ L4

Subchapter CC. Waste Tire
Recycling Fee
* 34 TAC §3.721"

The Compitrolier of Public Accounts proposes
an amendment to §3.721, concerning the col-
lection and reporting requirements. The 74th
Legislature amended the Health and Safety
Code, §361 to impose the waste tire recycling
fee on the sale of certain used and new large
tires. This amendment prescribes which tires
are subject to the fee and who must collect
and remit the fee to the comptroller.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule is in effect there will be no significant

revenue impact on the state or local govern-

ment.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be in providing new
information regarding tax responsiilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significant anticipated economic cost to per-
sons who are required to comply with the
proposed rule.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Austin, Texas
78711.

The amendment is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

The amendment implements Texas Health
and Safety Code, §361.471 and §361.472.

§3.721. Collection and Reporting Require-
ments.

(a) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Dealer-A wholesaler, re-
tailer, or any other person who sells or
offers to sell new or good used tires.

(2) Good used tire-A tire, not
including a recapped or retreaded tire,
suitable for continued use for its original
intended purpose.

3)M(2)] Tire-A new or good
used tire that has a rim diameter equal to or
greater than 12 inches but less than 17.5
[25] inches, a new tire with a rim diame-
ter equal to or greater than 17.5 inches,
or a new motorcycle tire, regardless of the
rim diameter.

(#)1[(3)] Sale for resale-A sale of
a tire to a purchaser for the purpose of
reselling the tire in the normal course of
business in the form or condition in which it
is acquired (i.e., as a separate item), or as
original equipment in the manufacture of
new vehicles. A sale of a replacement tire
that is attached to or becomes an integral
part of a vehicle, trailer, or other equipment
that is being sold, rented, or leased is not a
sale for resale. The waste tire recycling fee
is due on the sale prior to the replacement
tire becoming a part of this equipment.

(b) Collection and remittance of the
fee.

(1) Every dealer must collect the
fee on each sale of a new or good used tire,
unless specifically exempted by this section.

(2)<(4) (No change.)
(©)-(f) (No change.)
(g) Exemptions.

(D<(7) (No change.)

(8) Off-road tires with a rim
diameter of 17.5 inches or greater in-
tended for use on heavy machinery such
as loaders, dozers, graders, or mining
equipment are not subject to the fee.

(9) A recapped or retreaded
tire is not subject to the fee.

(h) (No change)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 11, 1995.

TRD-9512993 Martin Cherry

Chief, General Law
Section

Comptroller of Public

Accounts

Earliest possible date of adoption: November
17, 1995

For- further information, please call: (512)
463-4062

L4 ¢ ¢

TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part I. Texas Department
of Public Safety

Chapter 3. Traffic Law
Enforcement

Traffic Supervision
* 37 TAC §3.62

(Editor's Note: The Texas Department of
Public Safety proposes for permanent adop-
tion the repealed section it adopts on an
emergency basis in this issue. The text of the
repealed section may be examined in the
offices of the Texas Department of Public
Safety or in the Texas Register office, Room
245, James Earl Rudder Building, 1019
Brazos Street, Austin.)

The Texas Department of Public Safety pro-
poses the repeal of §3.62, concerning regula-
tions governing transportation safety. The
repeal is necessary due to the depariment
proposing simultaneous new §3.62, which im-
plements the provisions of Senate Bill 3, 74lh
Legislature, 1995, (Chapter 705, Acts of the
744 Legislature, Regular Session, 1995) ef-
fective September 1, 1995, which requires
the director to adopt by reference, rules, rag-
ulating the safe transportation of hazardous
materials and to regulate the operations of
commercial motor vehicles in the state.

Tom Haas, Chief of Finance, has determined
that for the first five-year period the repsal is
in effect there will be no fiscal implications for
state or local government as a result of en-
forcing or administering the repeal.

Mr. Haas also has determined that for each
year of the first five years the repeal is in
effect the public benefit anticipated as a result
of enforcing the repeal will be to ensure the
public that a molor carrier and a commercial
motor camier vehicle are in compliance with
all statutes and regulations pertaining to the
safe transportation of persons, property, and
hazardous materials. There will be no effect
on small businesses. There is no anticipated
economic cost to persons who are required to
comply with the repeal as proposed.

Comments on the proposal may be submitted
to John C. West, Jr., Texas Department of
Public Safety, Box 4087, Austin, Texas
78773-0001, (512) 465-2890.

The repeal is proposed under Texas Civil
Statutes, Anticle 6875d and Article
6687b-2, which provide the director of the
Texas Department of Public Safety with the
authority to establish rules for the conduct of

‘the work of the Texas Department of Public

Safety, and more spaecifically which autho-
rizes the director to adopt rules regulating the
safe operation of commercial motor vehicles.

The repeal affects Texas Civil Statutes, Arti-
cle 6675d and 6687b-2.

This agency hereby cerifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
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Issued in Austin, Texas, on October 5, 1995.

TRD-8512741 James R Wilson
Director
Texas Department of

Public Safety

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
465-2890

¢ ¢ ¢

Chapter 6. License To Carry
Concealed Handgun

The Texas Department of Public Safety pro-
poses new §§6.i-6.5, 6.11-6.21, 6.31, 6.32,
6.41-6.47, 6.51-6.54, 6.61-6.63, 6.71-6.98,
and 6.111-6.119, concerning License To
Carmry Concealed Handgun. These new sec-
tions set tforth eligibility and procedures for
licensing persons to camry concealed hand-
guns, enforcement, suspension and revoca-
tion procedures, and certification of qualified
handgun instructors. identical emergency ac-
tion has been simultaneously filed.

The proposals are necessary to implement
the provisions of Senate Bill 60, 74th Legisla-
ture, 1995, to be codified as Texas Civil Stat-
utes, Article 4413(29ee) "the Act.” The Act
requires the Texas Department of Public
Safely to adopt necessary procedures by
which qualified handgun instructors may be-
come certified to instruct applicants for a li-
cense to carry a concealed handgun. These
rules set forth procedures for issuance, de-
nial, suspension, and revocation of the Ii-
cense to carry a concealed handgun, and
similarly, procedures for instructor certifica-
tion.

Tom Haas, Chief of Finance, has determined
that for the first-five year period the sections
are in effect, there will be some fiscal impact
on slate government as a result of enforcing
cr administering the sections. Local agencies
will be asked to cooperate in providing infor-
mation related to background investigations
of instructor applicants and license appli-
cants, resulting in some administrative ex-
pense. The depariment has no historical data
on which to determine the fiscal impact of this
chapter to units of local government. Local
law enforcement agencies will also be re-
quired to submit Uniform Crime Reporting
(UCR) data related to offenses committed by
license holders. The department has no his-
torical data from which to project the volume
of police agency reports that will be neces-
sary to fulfill reporting requirements.

Mr. Haas also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be the licensing
of individuals to cary a concealed handgun.
There will be fiscal impact on small and large
businesses. The department anticipates that
certified handgun instructors will derive some
economic benefit from instruction of license
applicants. Shooting range establishments
will derive economic benefit from instruction
and proficiency demonstration required of li-
cense applicants. Insurance companies may
derive some benelit from issuing liability poli-

cies to businesses involved in instruction of
hicense applicants. Some estabiishments are
required by statute to post signs prohibiting
persons from carrying handguns on certain
premises: hospitals, nursing homes, and cer-
tain  alcohol  establishments.  Other
businesses may post signs to prohibit per-
sons from camrying on their premises.

Shooting ranges which intend to participate in
the instruction of license applicants must reg-
ister with the Department of Public Safety as
provided by this chapter. The department is
obliged by statute to monitor instruction of
license applicants. The department considers
this registration procedure to be the least
reslrictive means to achieve this goal. This
registration procedure is voluntary and at no
expense to the range owner. Shooting range
establishments which do not intend to partici-
pate in the instruction of license applicants
are under no obligation to register with the
Depariment of Public Safety. Shooting ranges
are not subject o direct administrative author
ity of the department.

The anticipated economic cost to persons
who wish to obtain a license will include a
nonrefundable basic application fee of $140
for a four-year license. Certain applicanis
may apply under reduced fee provisions or ba
entitled to proration of the fee where a two-
year license is issued. A required course of
instruction may cost the license applicant ap-
proximately $100 through $300. The fee for
instruction is not set by statute or rule. The
department has no statutory authority to regu-
late fees charged by instructors to license
applicants. Additional expenses may include
one or more handguns, ammunition, and ap-

propriate clothing.

The anticipated cost to persons who wish to
become certified handgun instructors will in-
clude an instructor application and training
fee of $100. An instructor applicant must also
provide for travel and living expenses for a
one-week course of ftraining. Cumently, in-
structor training is available only in Austin.
Ammunition will cost approximately $120.

Comments on the proposal may be submitted
to John C. West, Jr., Chief of Legal Services,
Texas Department of Public Safety, Box
4087, Austin, Texas 78773-0001, (512)
465-2890.

Subchapter A. General Provi-
sions

* 37 TAC §§6.1-6.5

(Editor's Note: The Texas Department of
Public Safety proposes for permanent adop-
tion the new sections it adopts on an emer-
gency basis in this issus. The text of the new
sections is in the Emergency Rules section of
this issue.)

The new sections are proposed pursuant to
Texas Civil Statutes, Article 4413(29¢e), §22,
which authorize the department to adopt rules
to adminisler this article. Authority to adopt by
rule specific forms, fees and procedures, is
provided under Article 4413(29ee) as follows:
application request form, §6(a); form of li-
cense §6(e); application for modified license,
§10(b); renewal application torm and renewal
fee, §11(b); procedure for renewal by mail,

§11(d); minimum standards for hardgun pro-
ficiency, §16(a); establishment of continuing
education course, §16(c); recordkeeping re-
sponsibilities of certified handgun instructors,
§16(i); fee for handgun proficiency certificate,
§17(a); and retraining course for certified
handgun instructors, §17(d). Authority for the
department to adopt rules for local law en-
forcement fo report concealed handgun inci-
dents is provided by Texas Government
Code, §411.047(b).

Texas Givil Statutes, Article 4413 (29¢e),
Texas Government Code, §411. 047, and
Texas Penal Code §46.02 and §46.035 is
affected by this proposal.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found fo be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 3, 1995.

TRD-9512684 James R. Wilson
Director
Texas Department of

Public Safety

Earliest possible datg,of adoption: November
17, 1995

For further information, please call: (512)
465-2890

¢ ¢ L4

Subchapter B. Eligibility and
Application Procedures
* 37 TAC §§6.11-6.21

(Editor's Note: The Texas Department of
Public Safety proposes for permanent adop-
tion the new sections it adopts on an emer-
gency basis in this issue. The text of the new
saections is in the Emergency Rules section of
this issue.)

The new sections are proposed pursuant {0
Texas Civil Statutes, Article 4413(29¢e). Au-
thority to adopt by rule specific forms, fees
and procedures, is provided under Anicle
4413(29¢6) as foliows: application request
form, §6(a) ; form of license, §6(e); applica-
tion for modified license, §10(b); renewal ap-
plication form and renewal fee, §11(b);
procedure for renewal by mail, §11(d); mini-
mum standards for handgun proficiency,
§16(a); and application tee for active or re-
tired judicial officer, §30(d) (4). Authority o
adopt a system to implement staggered and
evanly distributed license expiration dates is
granted by Senate Bill 60, 74th Legislature,
1995, Chapter 229, §8(b).

The new sections affect Texas Civil Statules,
Article 4413(29ee).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on October 3, 1995.
TRD-9512686 James R, Wilson

Director

Texas Depariment of
Public Safety

Earliest possible date of adoption: November
17, 1995
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For further information, please call: (512)
485-2890

¢ L4 ¢

Subchapter C. Procedures on
Denial of License
* 37 TAC §6.31, §6.32

(Editor's Note: The Texas Department of
Public Safety proposes for permanent adop-
tion the new sections it adopts on an emer-
gency basis in this issue. The text of the new
sections is in the Emergency Rules saction of
thig issue.)

The new sections are proposed pursuant to
Texas Civil Statues, Article 4413(29ee), §22,
which authorizes the department to adopt
rules to administer this article.

The new sections affect Texas Civil Statutes,
Article 4413(29ee), §22.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on October 3, 1995.
TRD-8512688 James R. Wilson

Director

Texas Departmert of
Public Safety

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
465-2890

¢ L 4 ¢

Subchapter D. Time, Place,
and Manner Restrictions on
License Holders

e 37 TAC §86.41-6.47

(Editor's Note: The Texas Department of
Public Safety proposes for permanent adop-
tion the new sections it adopts on an emer-
gency basis in this issue. The text of the new
sections is in the Emergency Rules section of
this issue.)

The new sections are proposed pursuant to
Texas Civil Statutes, Article 4413(29ee), §22,
which authorize the depariment to adopt rules
to administer this article.

The new sections affect Texas Civil Statutes,
Article 4413(29ee), §22.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 3, 1995.

TRD-9512690 James R. Wilson
Director
Texas Depariment of
Public Safety

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
465-2890

L 4 ¢ L4

Subchapter E. Enforcement
Procedures

¢ 37 TAC §§6.51-6.54

(Editor's Note: The Texas Department of
Public Safety proposes for permanent adop-
tion the new sections it adopts on an emer-
gency basis in this issua. The text of the new
sections is in the Emergency Rules section of
this issue.)

The new sections are proposed pursuant to
Texas Civil Statutes, Article 4413(29es), §22,
which authorize the department to adopt rules
to administer this article. Authority for the
department to adopt rules for local law en-
forcement to report concealed handgun inci-
dents is provided by Texas Government
Code, §411.047(b).

The new sections atfect Texas Civil Statutes,
Article 4413(29¢e).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority 1o
adopt.

Issued in Austin, Texas, on October 3, 1995.

TRD-9512692 James R. Wilson
Director
Texas Department of

Public Safety

Earliest possible date of adoption: November
17, 1995

For further information, please call: (§12)
465-2890

¢ ¢ L 4

Subchapter F. Suspension and
Revocation Procedures

¢ 37 TAC §§6.61-6.63

(Editor's Note: The Texas Department of
Public Safety proposes for permanent adop-
tion the new sections it adopts on an emer-
gency basis in this issue. The text of the new
sections is in the Emergency Rules section of
this issue.)

The new sections are proposed pursuant to
Texas Civil Statutes, Article 4413(29ee), §22,
which authorize the department to adopt rules
to administer this article. Authority for the
department to edopt rules for local law en-
forcement to report concealed handgun inci-
dents is provided by Texas Governmen
Code, §411.047(b).

The new sections affect Texas Civil Statutes,
Article 4413(29ee).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 3, 1995.

TRD-95126%4 James R. Wileon
Director
Texas Depanment of

Public Safety

Earliest possible date of adoption: November
17, 1995

For futher information, please call: (512)
465-2890

¢ ¢ ¢

Subchapter G. Certified Hand-
gun Instructors

e 37 TAC §§6.71-6.96

(Editor's Note: The Texas Department of
Public Safety proposes for permanent adop-
tion the new sections it adopts on an emer-
gency basis in this issus. The text of the new
sections is in the Emergency Rules section of
this issue.)

The new sections are proposed pursuant to
Texas Civil Statutes, Article 4413(29ee), §22,
which authorize the department to adopt rules
to administer this article.

The new sections atfect Texas Civil Statutes,
Arlicle 4413(29e6).

This agency hereby certifies that the proposal
has been reviewed by lega! counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on October 3, 1995.
TRD-8512697 Jumes R. Wiison

Director

Texas Department of
Public Safety

Earliest possible date of adoption: November
17, 1995

vor futher information, please call: (512)
465-2890

] ¢ ¢
Subchapter H. Information and
Reports

* 37 TAC §§6.111-6.119

(Editor's Note: The Texas Dspartment of
Public Safety proposes for permanent adop-
tion the new sections it adopts on an emer-
gency basis in this issue. The text of the new
sections is in the Emergency Rules section of
this issue.)

The new sections are proposed pursuant to
Texas Civil Statutes, Article 4413(29ee), §22,
which authorize the department 1o adopt rules
to administer this article.

The new sections affect Texas Civil Statutes,
Article 4413(29e0).

This agency hereby certifies that the proposal
has been reviewed by fegal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 3, 1995.

TRD-8512698 James R. WiHson
Director
Texas Department ol
Public Safety

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
485-2890

L 4 ¢ ¢
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Chapter 16. Commercial
Driver’s License

Licensing Requirements, Quali-
fications, Restrictions, and
Endorsements

* 37 TAC §16.9

(Editor's Note: The Texas Department of
Public Safety proposes for permanent adop-
tion the amended section it adopts on an
emergency basis in this issue. The text of the
amended section is in the Emergency Rules
section of this issus.)

The Texas Department of Public Safety pro-
poses an amendment to §16.9, concerning
licensing requirements, qualifications, restric-
tions, and endorsements. Amendment adds
new paragraph (5), which states a driver who
operates a commercial motor vehicle in intra-
state commerce only may oblain a vision
waiver from the department provided the per-
son has 20/40 (Snellen) or better distant bin-
ocular acuity with or without corrective
lenses. Identical emergency action has been
simultaneously filed.

Tom Haas, Chiet of Finance, has determined
that for the first five-year period the section is
in effect there will be no fiscal implications for
state or local government as a result of en-
forcing or administering the section.

Mr. Haas also has determined that for each
year of the first five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be waiving of the
vision standards for those commercial drivers
who operate intrastate commerce. There will
be no effect on small businasses. Thare is no
anticipated economic cost to persons who are
required to comply with the section as pro-
posed.

Comments on the proposal may be submitted
to John C. West, Jr., Texas Department of
Public Safety, Box 4087, Austin, Texas
78773-0001, (512) 465-2890.

The amendment is proposed under Texas
Civil Statutes, Article 6687b-2, §12B, as
passed by the 74th Legislature, 1995, which
provides the Texas Depariment of Public
Safely with the authority to adopt rules and
regulations necessary to carry out the provi-
sions of the Texas Commercial Driver's Li-
cense Act and the Federal Commercial Motor
Vehicle Safety Act of 1988 and Texas Trans-
portation Code, §522.005.

The amendment affects Texas Civil Statutes,
Article 6687b-2, §12B, as passed by 74th
Legislature, Regular Session 1995.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorily to
adopt.

Issued in Austin, Texas, on October 5, 1995.

TRD-9512742 James R. Wilson
Director
Texas Department of
Public Safety

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
465-2890

¢ ¢ L4

Part V. Texas Board of
Pardons and Paroles

Chapter 141. General
Provisions

Rulemaking
¢ 37 TAC §141.52, §141.57

(Editor's note: The text of the following sections
proposed for repeal will nol be published. The
sections may be examined in the offices of the
Texas Board of Pardons and Paroles or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Pardons and Paroles
proposes the repeal of §141.52, and §141.57,
concerning the suspension of board rules and
procedures.

The section is proposed for repeal bacause
the board is proposing the adoption of a new
rule 37 TAC §141.52 in order to: siress that
the board, as the body exercising paroling
discretion, considers it a paramount goal that
its decisions be made in the best interest of
the public and public safety, and give the
board more flexibility in making its decisions
consistent with the best interest of the public
and public safety.

Michael F. Miller, General Counsel, has de-
termined that for the first five-year period the
repeals are in effect there will be no fiscal
implications for state or local govemment as
a result of enforcing the repeals.

Mr. Miller also has determined that for each
year of the first five years the repeals are in
effect the public bensfit anticipated as a result
of enforcing the repeals will be inapplicable,
as the public is relatively unaffected by this
particular repeal in an economic sense. There
will be no effect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the repeals
as proposed.

Comments on the proposal may be submitted
to Michael F. Miller, 8610 Shoal! Creek
Boulvevard, Austin, Texas 78759; P.O. Box
13401, Capitol Station, Austin, Texas 78711.

The repeals are proposed under Code of
Criminal Procedwe, Aricle 42.18, §8(g),
which provides the Board of Pardons and
Paroles with the authority to adopt such rea-
sonable rules not inconsistent with law as it
may deem necessary.

No other code or amendment is affected by
the proposed repeals.

§141.52. Suspension of Rules.

§141.57. Petition for Adoption of Rules.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
tound to be within the agency’s authority to
wm. [RPED W]
e

Issued in Austin, Texas, on October 6, 1995.

TRD-9512877 Michael F. Miller
General Counsei

Texas Board of Pardons
and Paroles

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
406-5863

¢ ¢ 4

The Texas Board of Pardons and Paroles
proposes new §141.52 and §141.57, con-
cerning the suspension of board rules and
procedures, and the adoption of rules on an
emergency basis.

The new sections are proposed in order: to
stress that the board, as the body exercising
paroling discretion, considers it a paramount
goal that its decisions be made in the best
interest of the public and public safaty, and to
give the board more flexbility in making its
decisions consistent with the best interest of
the public and public safety.

Michael F. Miller, General Counsel, has de-
termined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Mr. Miller also has determined thal for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections as proposed will be
increased efficiency consistent with preserva-
tion of the legal interests of all imerested
parties in parole decision matters.

Comments on the proposal may be submitted
to Michael F. Miller, 8610 Shoal Creek Boule-
vard, Austin, Texas 78759; P.O. Box 13401,
Austin, Texas 78711.

The new sections are proposed under Anlicle
42.18, §8(g) of the Code of Criminal Proce-
dure, which provides the Board of Pardons
and Paroles with the authorily to adopt such
reasonable rules not inconsistent with law as
it may deem necessary.

No other code or amendment is affected by
the proposed new sections.

§141.52. Suspension of Rules; Emergéncy
Adoption of Rules.

(a) The board may suspend the pro-
visions of any procedure or rule when the
enforcement of the rule would unduly com-
plicate or prolong the process and the sus-
pension would not result in significant harm
to the interests of any person and would be
in the best interest of justice for all inter-
ested persons.

(b) Pursuant to the Texas Govern-
ment Code, §2001.034, the board may
adopt an emergency rule without prior no-
tice or hearing, or with, an abbreviated no-
tice and a hearing that it finds practicable, if
the board:

20 TexReg 8420 October 17, 1995 Texas Register «




(1) finds that an imminent peril
to the public health, safety, or welfare, or a
requirement of state or federal law, requires
adoption of a rule on fewer than 30 days’
notice; and

(2) states in writing the reasons
for its finding under paragraph (1) of this
subsection.

(c) The board shall set forth in an
emergency rule’s preamble the finding re-
quired by subsection (b) of this section.

(d) A rule adopted under this sec-
tion may be effective for not longer than
120 days and may be renewed once for not
longer than 60 days. An identical rule may
be adopted under §2001.023 and §2001.029
of the Texas Government Code.

(e) The board shall file an emer-
gency rule adopted under this section and
the board’s written reasons for the adoption
in the office of the secretary of state for
publication in the Texas Register in the
manner prescribed by Chapter 2002 of the
Texas Government Code.

§141.57. Petition for Adoption of Rules.

(a) Any interested person who is
not a state agency may petition the board
requesting the adoption of a proposed rule.

(b) The petition shall be submitted
in writing, must be initially identified as
such, and must comply with the following
requirements:

(1) Each rule requested must be
requested by separate petition;

(2) Each petition must state the
name, address, and the interest of the peti-
tioner,

(3) Each petition must be ad-
dressed to the board at its Chairman’s of-
fice;

(4) Each petition shall include:

(A) a brief explanation of the
proposed rule;

(B) the text of the proposed
rule prepared in a manner to indicate any
words to be added or deleted from the
current text,

(C) a statement of the statu-
tory or other authority under which the rule
is proposed to be adopted, including:

(i) a concise explanation
of the particular statutory or other provi-
sions under which the rule is proposed;

(ii) the section or article
of the code affected; and

(iii) a reasoned justifica-
tion for adopting the proposed rule;

(D) a statement relative to
the fiscal or economic implications on the
board or other public entity of adopting,im-
plementing, and enforcing the proposed
rule,

(c) A proposed rule is considered
submitted for purposes of this rule and
§2001.021 of the Texas Government Code
at the date of the next regularly scheduled
meeting of the board after the proposed rule
is sent in for consideration, and it is ac-
knowledged submitted by the board at such
meeting. Not later than the 60th day after
the date of submission of a petition under
this section, the board shall:

(1) deny the petition in writing,
stating its reasons for the denial; or

(2) initiate a rulemaking pro-
ceeding as provided under the Texas Gov-
ernment Code.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512878 Michae! F. Miller
General Counsel
Texas Board of Pardons
and Paroles

Earliest possible date of adoption: November
17, 1995

For turther information, please call: (512)
408-5883

¢ ¢ ¢
Chapter 145. Parole

Parole Process
o 37 TAC §145.6

(Editor's note: The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Board of Pardons and Paroles or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Pardons and Paroles
proposes the repeal of §145.6, concerning
the denial of parole.

The section is proposed for repeal bacause
the board is proposing the adoption of a new
rule §145.6 in order to: stress that the board,
as the body exercising paroling discretion,
considers it a paramount goal that its deci-
sions be made in the bast interest of the
public and public safety, give the board more
flexibility in making its decisions consistent
with that paramount goal; and bring the notifi-
cation process into compliance with statutory
law found in the Code of Criminal Procedure,
Aricle 42.18 §8.

Michael F. Milier, General Counssl, has de-
termined that for the first five-year period the

repeal is in effect there will be no fiscal impli-
cations for state or local government as a
result of enforcing the repeal.

Mr. Miller also has determined that for each
year of the first five years the repeal is in
effact the public benefit anticipated as a resuit
of enforcing the repeal will be inapplicable, as
the public is relatively unaffected by this par-
ticular repeal in an economic sense. There
will be no effect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Michael F. Miller, 8610 Shoal Creek Boule-
vard, Auslin, Texas 78759; P.0O. Box 13401,
Austin, Texas 78711.

The repeal is proposed under Code of Crimi-
nal Procedure, Arlicle 42.18, §8(g), which
provides the Board of Pardons and Paroles
with the authority to adopt such reasonable
rules not inconsistent with law as it may deem
necessary.

No other code or amendment is affected by
the proposed repeal.

§145.6. Denial of Parole.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512879 Michae!l F. Miller
General Counsel

Texas Board of Pardons
and Paroles

Earliest possible date of adoption: November
17, 1985

For further information, please call: (512)
406-5863

L4 4 ¢

The Texas Board of Pardons and Paroles
proposss new §145.6, concerning denial of
parole.

The board proposes the new section in order
to: stress that the board, as the body exercis-
ing paroling discretion, considers it a para-
mount goal that its decisions be made in the
best interest of the public and public safety,
give the board more flexbifity in making its
decisions consistent with that paramount
goal; and bring the nolification process into
compliance with statutory law found in the
Code of Criminal Procedure, Article 42.18 §8.

Michael F. Miller, General Counsel, has de-
termined that for the first five-year pericd the
new saction is in effect there will be no fiscal
implications for state or focal government as
a result of enforcing the section.

Mr. Miller also has determined that for each
year of the first five years the new section is
in effect the public benefit anticipated as a
result of enforcing the section will be inappli-
cable, as the public is relatively unaffected by
this particular section in an economic sense.
There will be no efiect on small businesses.
There is no anticipated economic cost to per-
sons who are required to comply with the new
section as proposed.
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Comments on the proposal may be submitted
to Michael F. Miller, 8610 Shoal Creek Boule-
vard, Austin, Texas 78759; P.O. Box 13401,
Capitol Station, Austin, Texas 78711.

The new section is proposed under Code of
Criminal Procedure, Article 42.18, §8(g),
which provides the Board of Pardons and
Paroles with the authority to adopt such rea-
sonable rules not inconsistent with law as it
may deem necessary.

No other code or amerndment is affected by
the proposed new section.

§145.6. Denial of Parole. If the board or a
board panel denies parole, the inmate shall
be notified in writing that the board/panel
has denied parole because his/her release is
not currently in the best interest of the
public or the public’s safety.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority 1o
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512879 Michael F. Miller
General Counsel

Texas Board of Pardons
and Paroles

Earliest possible date of adoption: November
17, 1995

For turther information, please call: (512)
406-5863

¢ ¢ ¢

Chapter 149. Mandatory
Supervision

Rules and Conditions of Man-
datory Supervision
® 37 TAC §1492

(Editor's note. The text of the following section
proposed for repeal will not be published. The
section may be examined in the offices of the
Texas Board of Pardons and Paroles or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin.)

The Texas Board of Pardons and Paroles
proposes the repeal of §149.2, concerning
restitution.

The section is proposed for repeal because
the procedures described in it are no longer
required functions of the Texas Board of Par-
dons and Paroles. These functions have been
transfesred to the Texas Department of Crimi-
nal Justice-Pardons and Paroles Division.

Michael F. Miller, General Counsel, has de-
termined that for the first five-year period the
repeal is in effect there will be no fiscal impli-
cations for state or local government as a
result of enforcing the repeal.

Mr. Miller also has determined that for each
year of the first five years the repeal is in
effect the public benefit anticipated as a resuit
of enforcing the repeal will be inapplicable, as
the public is relatively unafiected by this par-
ticular repeal in an economic sense. There

will be no effect on smalil businesses. There
is no anticipated economic cost fo persons
who are required to comply with the repeal as
proposed.

Comments on the proposal may be submitted
to Michael F. Miller, 8610 Shoal Creek Boule-
vard, Austin, Texas 78759; P.O. Box 13401,
Austin, Texas 78711.

The repeal is proposed under Code of Crimi-
nal Procedure, Article 42.18, §8(g), which
provides the Board of Pardons and Paroles
with the authority to adopt such reasanabie
rules not inconsistent with law as it may deem
necessary.

Article 42.037(h) and Article 42.18 §15(b)(2)
of the Code of Criminal Procedure are af-
fected by this proposed repeal.

§149.2. Restitution; Monthly Amount; Pay-
ment; Alteration.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Auslin, Texas, on October 6, 1995.

TRD-9512880 Michael F. Miller
General Counsel

Texas Board of Pardons
and Paroles

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
406-5863
¢ L4 ¢
TITLE 43. TRANSPORTA-
TION

Part 1. Texas Department
of Transportation

Chapter 11. Design

Private Toll Roads
* 43 TAC §§11.100-11.1¢7

(Editor's note: The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the
Texas Department of Transportation or in the
Texas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Sireet, Austin.)

The Texas Department of Transportation pro-
poses the repeal of §§11. 100-11.107 con-
ceming private toll roads.

Transportation Code, §5§362.101-362.104, au-

thorizes the Texas Transportation Commis-

sion to adopt proceduwal and substantive
rules and regulations for approval of privately
constructed and owned foll projects which
connect to a road, bridge, or a highway in-
cluded in the slate highway system.

The sections are proposed for repeal to pro-
vide ease of access 10 all rules relating to toll
projects. Repeal of these sections is neces-
sary because the subject matter of these sec-
tions falis within new Chapter 27, Toll
Projects. The subject matter is reenacted in

new §§27.30-27.37, concerning private toll
roads, which are being contemporaneously
proposed for adoption.

Thomas A. Griebel, Assistant Executive Di-
rector, Multimodal Transportation, has deter-
mined that for the first five-year period the
repeals are in effect there will be no fiscal
implicalions for state or local government as
a resutt of enforcing or administering the pro-
posed repeals.

Mr. Griebel also has certified that there will be
no significant impact on local economies or
overall employment as a result of enforcing or
administering the proposed repeals.

Mr. Griebel also has determined that for each
year of the first five years the repeals are in
efect the public benefit anticipated as a result
of implementing the repeals will be a easier
access (o rules concerning toll roads. There
will be no effect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the repeals
as proposed.

Written comments on the proposed repeals
may be submitted to Thomas A. Griebel, As-
sistant Executive Director, Multimodal Trans-
portation, Texas Department of
Transportation, Dewitt C. Greer Building, 125
East 11th Streel, Austin, Texas 78701-2483.
The deadline for receipt of written comments
will be 5:00 p.m. on November 17, 1995.

The repeals are proposed under Transporta-
tion Code, §201.101, which provides the
Texas Transportation Commission with the
authority to establish rules for the conduct of
the work of the Texas Department of Trans-
portation and  Transporation  Code,
§§362.101-362.104, which authorizes the
Texas Transportation Commission to adopt
procedwal and substantive rules and regula-
tions for approval of privately constructed and
owned toll projects which connect to a road,
bridge, or a highway included in the state
highway system.

The repeals do not affect other statutes, arti-
cles, or codes.

§11.100. Purpose.

§11.101. Definitions.

§11.102. Preliminary Studies.

§11.103. Application.

§11.104. Projects Requirements.

§11.105. Hearing.

§11.106. Commission Action.

§11.107. Compliance.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and

found to be within the agency’s authority to
adopt.
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Issued in Austin, Texas, on October 6, 1995.

TRD-9512838 Robert E. Shaddock
General Counsel

Texas Department of
Transportation

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512) _

463-8630
¢ ¢ ¢

Chapter 17. Vehicle Titles and
Registration

Motor Vehicle Certificates of
Titie
° 43 TAC §§17.2, 173, 17.7, 17.8

The Texas Depariment of Transportation pro-
poses amendments to §§17.2, 17.3, and
17.7, concerning the issuance of original, du-
plicate, certified, and alias motor vehicle cer-
tificates of title, and new §17.8, concerning
the issuance of motor vehicle certificates of
title for salvage and nonrepairable motor ve-
hicles.

House Bill 2151, 74th Legislature, 1995,
amended Texas Civil Statutes, Ardlicle
6687-1, to authorize the department to issue
motor vehicle certificates of title for salvage
and nonrepairable motor vehicles.

Amended §17.2 adds certain words and
terms applicable to these sections and
changes citations to statutory authority to the
Transportation Code in accordance with Sen-
ate Bill 971, 74th Legislature, 1995, which re-
codified the statutes relating to transportation.

Amended §17.3 clarifies exisling procedures
for obtaining a certificate of title for a house
trailer and removes all reference to a certifi-
cate of title tor equipment. These amend-
ments also changes citations to statutory
authority to the Transportation Code.

Amended §17.7 removes definitions which
are bheing deleted or incorporated into
amended §17.2 and clarifies existing proce-
dures for obtaining alias certificates of title.

New §17.8 describes the place of application,
who must apply, information to be included
on application, and accompanying documen-
tation for salvage vehicle certificates of litle.
The section describes issuance of certificates
of title for salvage vehicles, explains the pro-
cess for recording a lien on a salvage certifi-
cate of title, describes how an owner or
lienholder may obtain a replacement for lost
or destroyed centificates of title, describes to
whom and how ownership of a salvage vehi-
cle may be transferred, describes the process
of obtaining a certificate of title for a rebuilt
salvage motor vehicle, states the procedure
by which insurance companies shall notify the
department regarding payment of a total loss
claim on a new or late model saivage or
nonrepairable motor vehicle, and describes
how a salvage vehicle dealer may acquire
salvaged vehicles for the purpose of disman-
tling, scrapping, or destruction.

Jemry L. Dike, Director, Vehicle Titles and
Registration Division, has determined that for

the first five years the amendments and new
saction are in effect, there will be fiscal impli-
cations to the state as a result of enforcing or
administering the amendments and new sec-
tion. The estimated increase in cost to the
state is approximately $284,216 for the first
year the proposed sections are in effect, and
$35,090 for each year of the next four years
the proposed sections are in effect. The esti-
mated increasa in revenue will be $180,000
for each year of the first five years the pro-
posed sections are in effect. There will be no
significant fiscal implications expected to local
governmenis as a result of administering or
enforcing the amendments and new section.

Mr. Dike has determined that there will be no
significant impact on local economies or over-
all employmaent as a result of enforcing or
administering the proposed amendments and
new section.

Mr. Dike also has determined that for each
year of the first tive years the sections are in
effect the public benefits anticipated as a re-
sult of enforcing the amendments and new
section will be the proper, efficient, and effec-
tive issuance of motor vehicle certificates of
title for salvage and nonrepairable vehicles.
There will be no effect on small businesses. it
is anticipated that economic costs to persons
who are required to comply with the sections
as proposed will total approximately $3.00 for
fees associated with each application for sal-
vage or nonrepairable cerificate of fitle for
each of the first five years the sections are in
effect.

Pursuant to the Administrative Procedure Act,
the Government Code, Chapter 2001, the
Texas Department of Transportation will con-
duct a public hearing to receive comments
concerning the proposed amendments and
new section. The public hearing will be held
at 9:00 a.m. on October 27, 1995, in the first
floor hearing room of the Dewitt C. Greer
State Highway Building, 125 East 11th Street,
Austin, Texas, and will be conducted in ac-
cordance with the procedures specified in 43
TAC §1.5. Those desiring to make comments
or presentations may register starting at 8:30
a.m. Any interested person may appear and
offer comments, either orally or in writing,
however, questioning of those making pre-
sentations will be reserved exclusively to the
presiding officer as may be necessary to en-
sure a complete record. While any person
with pertinent comments will be granted an
opportunity to present them during the course
of the hearing, the presiding officer reserves
the right to restrict testimony in terms of time
and repetitive content. Organizations, associ-
ations, or groups are encouraged to present
their commonly held views, and same or simi-
lar comments, through a representative mem-
ber where possible. Presentations m 2t
remain pertinent to the issue being dis-
cussed. A person may not assign a portion of
his or her time to another speaker. A person
who disrupts a public hearing must leave the
hearing room if ordered o do so by the pre-
siding officer. Persons with disabilities who
plan to attend this meeting and who may
need auxiliary aids or services, such as inter-
preters for persons who are deal or hearing
impaired, readers, large print or braille, are
requested to contact Eloise Lundgren, Direc-
tor of the Public Information Office, at 125

East 11th Street, Auslin, Texas 78701-2383,
(512) 463-8588 at least two work days prior
to the meeting so that appropriate arange-
ments can be made.

Written comments on the proposal may be
submitted to Jemy L. Dike, Director, Vehicle
Titles and Registration Division, Texas De-
partment of Transportation, 125 East 11th
Sireet, Austin, Texas 78701. The deadline for
receyt of written comments will be at 5:00
p.m. on November 17, 1995.

The amendments and new section are pro-
posed under Transportation Code, §201.101,
which provides ihe Texas Transporiation
Commission with the authority to establish
rules for the conduct of the work of the Texas
Department of Transporiation, and more spe-
cifically Texas Civil Statutes, Arlicle
6687-1, §37A, which authorize the depart-
ment to adopt rules to administer the issu-
ance of salage and nonrepairable
certificates of title.

No statutes, articles, or codes are affected by
these proposed amendments and new sec-
tion.

§17.2. Definitions. The following words
and terms, when used in this subchapter,
shall have the following meanings, unless
the context clearly indicates otherwise.
Actual cash value-The market
value of a motor vehicle as determined:

(A) from publications com-
monly used by the automotive and insur-
ance industries to establish the value of
motor vehicles; or

(B) if the entity determin-
ing the value is an insurance company,
by any other procedure recognized by the
insurance industry, including market
surveys, that is applied by the company
in a uniform manner.

Automobile recycler-A person in
the business of dealing in salvage motor
vehicles for the purpose of dismantling
the vehicles to sell used parts, or a person
otherwise engaged in the business of ac-
quiring, selling, or dealing in salvage
parts for reuse or resale as parts. The
term includes a dealer in used motor
vehicle parts.

Alias-The name of a vehicle
owner reflected on the certificate of title,
different than the name of the legal
owner of the vehicle,

Alias certificate of title-A title
document issued by the department for a
vehicle that is used by an exempt law
enforcement agency in covert criminal
investigations,

Casual sale-The sale at auction of
not more than one nonrepairable motor
vehicle or new or late model salvage mo-
tor vehicle to the same person during a
calendar year.
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Executive administrator-The di-
rector of a federal agency, the director of
a Texas state agency, the sheriff of a
Texas county, or the chief of police of a
Texas city who by law possesses the au-
thority to conduct covert criminal investi-
gations,

Exempt agency-A governmental
body exempt by law from paying regis-
tration fees for motor vehicles,

Flood damage-A remark initially
indicated on a zalvage or nonrepairable
motor vehicle certificate of title to denote
the type of damage the vehicle encoun-
tered, which is carried forward upon
subsequent title issuance.

Identification certificate-A form is-
sued by an inspector of an authorized safety
inspection station on a vehicle previously
registered or titled in another state or coun-
try in accordance with Transportation
Code, §548.256 [Texas Civil Statutes, Arti-
cle 6701d, §142A).

Insurance company-A person au-
thorized to write automobile insurance in
Texas or an out-of-state insurance com-
pany that pays a loss claim for a motor
vehicle in Texas,

Late model motor vehicle-A mo-
tor vehicle with a model year equal to the
then current calendar year or one of the
five preceding calendar years.

Late model salvage motor vehi-
cle-A late model motor vehicle, other
than a late model vehicle that is a
nonrepairable motor vehicle, that is dam-
aged to the extent that the total estimated
cost of repairs, other than repairs related
to hail damage but including parts and
labor, is equal to or greater than an
amount equal to 75% of the actual cash
value of the vehicle in its predamaged
condition.

Major component part-One of the
following parts of a motor vehicle:

(A) the engine;
(B) the transmission;
(C) the frame;

(D) the right or left front
fender;

(E) the hood;

(F) a door allowing en-
trance to or egress from the passenger
compartment of the vehicle;

(G) the fromt or rear

bumper;

(H) the right or left quarter
panel;

() the deck lid, tailgate, or
hatchback;

(J) the cargo box of a
pickup truck;

(K) the cab of a truck; or

(L) the body of a passenger
vehicle.

Motor vehicle-Every kind of motor
driven or propelled vehicle required to be
registered under the laws of the state, in-
cluding trailers, house trailers, and semi-
trailers, and shall also include motorcycles,
motor-driven cycles, mopeds, and four-
wheel all-terrain vehicles designed by the
manufacturer for off-highway use, whether
or not the vehicle is required to be regis-
tered under Transportation Code, Chap-
ter 501 (Texas Civil Statutes, Article
6675a-1]. The term motor vehicle does not
include manufactured housing, motorcycles,
motor-driven cycles, and mopeds, designed
for and used exclusively on golf courses.

New model motor vehicle-A mo-
tor vehicle with a year model that is
newer than the current calendar year.

New model salvage motor vehi-
cle-A new model motor vehicle, other
than a new model vehicle that is a
nonrepairable motor vehicle, that is dam-
aged to the extent that the total estimated
cost of repairs, other than repairs related
to hail damage but including parts and
labor, is equal to or greater than an
amount equal to 75% of the actual cash
value of the vehicle in its predamaged
condition.

Nonrepairable motor vehicle-A
new or late model motor vehicle that is
damaged or missing a major component
part to the extent that the total estimated
cost of repairs to rebuild or reconstruct
the wvehicle, including parts and labor
other than the costs of materials and la-
bor for repainting the vehicle and exclud-
ing sales taxes on the total cost of the
repairs, and excluding the cost of repairs
to repair hail damage, is equal to or
greater than an amount equal to 95% of
the actual cash value of the vehicle in its
predamaged condition.

Nonrepairable motor vehicle cer-
tificate of title-A document issued by the
department that evidences ownership of a
nonrepairable motor vehicle.

Older model motor vehicle-A mo-
tor vehicle that was manufactured in a
model year before the sixth preceding
model year, including the current model
year,

Other negotiable evidence of own-
ership~A document, otiier than a Texas
certificate of title or a salvage certificate
of title, that relates to a motor vehicle

which the department considers sufficient
to support issuance of a Texas certificate
of title for the vehicle.,

Out-of-state buyer-A person li-
censed by another state or jurisdiction in
an automotive business if the department
has listed the holders of such license as
permitted purchasers of salvage motor
vehicles or nonrepairable motor vehicles
based on substantially similar licensing
requirements and on whether salvage ve-
hicle dealers licensed in Texas are per-
mitted to purchase salvage motor vehicles
or nonrepairable motor vehicles in the
other state or jurisdiction.

Person-An individual, firm, cor-
poration, company, partnership, or other
entity.

Rebuilder-A person that acquires
and repairs, for operation on public high-
ways, five or more new or late model
salvage motor vehicles in any 12-month
period.

Rebuiit salvage-A remark indi-
cated on the face of a certificate of title
issued by the department that evidences
ownership of a rebuilt salvage motos ve-
hicle.

Salvage motor vehicle-A new or
late model motor vehicle, other than a
new or late model vehicle that is a
nonrepairable motor vehicle, that is dam-
aged to the extent that the total estimated
cost of repairs, other than repairs related
to hail damage but including parts and
labor, is equal to or greater than an
amount equal to 75% of the actual cash
value of the vehicle in its predamaged
condition.

Salvage motor vehicle certificate
of title-A document issued by the depart-
ment that evidences ownership of a sal-
vage motor vehicle.

Salvage vehicle dealer-A person
who is engaged in this state in the busi-
ness of acquiring, selling, or otherwise
dealing in salvage vehicles or vehicle
parts of a type required to be covered by
a salvage vehicle certificate of title or
nonrepairable vehicle certificate of title
under a license issued by the department
that allows the holder of the license to
acquire, sell, dismantle, repair, or other-
wise deal in salvage vehicles.

Token trailer fee-A registration fee
paid for certain semitrailers, meeting the
qualifications delineated in Transportation
Code, §502.167 [Texas Civil Statutes, Arti-
cle 6675a-6], and used in combination with
truck tractors or commercial motor vehicles
whose registration is based upon a com-
bined gross weight.

§17.3. Motor Vehicle Certificates of Title.

(a)  Certificates of Title. Unless
otherwise exempted by law or this chapter,
the owner of any vehicle that is required to
be registered in accordance with Transpor-
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tation Code, Chapter 502 [Texas Civil
Statutes, Article 6675a-1), shall be required
to apply for a Texas Certificate of Title in
accordance with the Certificate of Title Act,
Transportation Code, Chapter 501 [Texas
Civil Statutes, Article 6687-1].

(1) (No change.)
(2) Farm vehicles.

(A) (No change.)

(B) Farm tractors owned by
agencies exempt from registration fees in
accordance with Transportation Code,
§502.283 [Texas Civil Statutes, Article
6675a-5b], and farm tractors used as road
tractors to mow rights-of-way or used to
move commodities over the highway for
hire are required to be registered and titled.

(3) Exemptions from title. Vehi-
cles registered with the following distin-
guishing license plates may not be titled
under the Certificate of Title Act, Trans-
portation Code, Chapter 501:

(A) vehicles eligible for ma-
chinery license plates in accordance with
Transportation Code, §502278 [Texas
Civil Statutes, Article 6675a-2];

(B) vehicles eligible for farm
trailer license plates in accordance with
Transportation Code, §502.163 [Texas
Civil Statutes, Article 6675a-6a]; and

(C) vehicles eligible for per-
mit license plates in accordance with
Transportation Code, §§502. 351-502.353
[Texas Civil Statutes, Article 6675a-6b, Ar-
ticle 6675a-6c, and Article 6675a-6d].

(4) Trailers, semitrailers, and
house trailers. Owners of trailers and(,]
semitrailers[, and house trailers] must apply
for and receive a Texas Certificate of Title
for any stand alone (full) trailer, including
homemade full trailers, having an empty
weight in excess of 4,000 pounds or any
semitrailer having a gross weight in excess
of 4,000 pounds. House trailer-type vehicles
must meet the criteria outlined in
subparagraph (C) {subsection (c)] of this
paragraph [section] in order to be titled.

(A)-(C) (No change.)

(b) Initial application for Certificate
of Title.

(1) Place of application. When
motor vehicle ownership is transferred, ex-
cept as provided by 16 TAC, §111 (relat-
ing to General Distinguishing Numbers)
[§17.74(c) of this title (relating to Dealers
and Manufacturers Vehicle License Plates)],
a certificate of title application must be filed

with the county tax assessor-collector in the
county in which the applicant resides, or the
county in which the motor vehicle was pur-
chased or encumbered, within 20 working
days of the date of sale.

(2) Information to be included
on application. An applicant for an initial
certificate of title shall file an application on
a form prescribed by the department. The
form shall at a minimum require the:

(A) (No change.)

(B) license plate number, if
the motor vehicle is subject to registration
under Traasportation Code, Chapter 502
[Texas Civil Statutes, Article 6675a-1};

(C)-(H) (No change.)

(3) Serial Number. If no serial
number is die-stamped by the manufacturer
upon a motor vehicle, house trailer, trailer,
semi-trailer, or an item of equipment re-
quired to be titled, or if the serial number
assigned and die-stamped by the manufac-
turer has been lost, removed or obliterated,
the department will upon proper applica-
tion, presentation of evidence of ownership,
and presentation of a law enforcement phys-
ical inspection, assign a serial number to the
motor vehicle, trailer or equipment; the
manufacturer’s serial number or the as-
signed serial number will be used by the
department as the major identification of the
motor vehicle or[,] trailer [or equipment] in
the issuance of a certificate of title.

(4) Accompanying documenta-
tion. The certificate of title application shall
be supported by, at a minimum, the follow-
ing documents:

(A)-(B) (No change.)

(C) the identification certifi-
cate required by Transportation Code,
§548.256 [Texas Civil Statutes, Article
6701d], and Transportation Code,
§501.030 [Texas Civil Statutes, Article
6687-1, §30(a)], if the vehicle was last reg-
istered in another state or country; and

(D) (No change.)

(c) Evidence of motor vehicle own-
ership. Evidence of motor vehicle owner-
ship properly assigned to the applicant shall
accompany the certificate of title applica-
tion. Evidence shall include, but is not lim-
ited to, the following documents,

(1) New motor vehicles. A man-
vfacturer’s certificate of origin assigned by
the manufacturer or the manufacturer’s rep-
resentative or distributor to the original pur-
chaser shall be required for a new motor
vehicle that is sold or offered for sale.

(A) The manufacturer’s cer-
tificate of origin shall be in the form pre-
scribed by the division director and shall
contain, at a minimum, the following infor-
mation:

(i) (No change.)

(ii) the  manufacturer’s
rated carrying capacity in tons when the
manufacturer's certificate of origin is in-
voiced to a Texas dealer as defined in 16
TAC, §1112, (relating to Definitions)
[817.60 of this title (relating to Dealers and
Manufacturers Vehicle License Plates)], and
is issued for commercial motor vehicles as
that term is defined in Transportation
Code, Chapter 502 {Texas Civil Statutes,
Article 6675a-1]; and

(iii) (No change.)

(B) (No change.)
(2)-(4) (No change.)
(d)-(e) (No change.)

(f) Suspension, revocation, or re-
fusal to issue Certificates of Title.

(1) Grounds for title suspension,
revocation, or refusal to issue. The depart-
ment will refuse issuance of a certificate of
title, or having issued a certificate of title,
suspend or revoke the certificate of title if
the:

(A)-(B) (No change.)

(C) sapplicant is not entitled
to the issuance of a certificate of title under
the Certificate of Title Act, Transportation
Code, Chapter 501 [Texas Civil Statutes,
Article 6687-11;

(D)-(F) (No change.)

(2) Contested case procedure.
Any person who has an interest in a motor
vehicle to which the department has refused
to issue a certificate of title or has sus-
pended or revoked the certificate of title
may contest such decisions in accordance
with the Certificate of Title Act, Transpor-
tation Code, §501.052 and §501.053
[Texas Civil Statutes, Article 6687-1, §39],
in the following manner:

(A)-(B) (No change.)

§17.7. Alias Certificate of Title.

{(a) Definitions, The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.
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[(1) Affidavit for alias certifi-
cate of title-A form prescribed by the direc-
tor that must be executed by an exempt law
enforcement agency to request the issuance
of title in the name of an alias.

[(2) Alias-The name of a vehi-
cle owner reflected on the certificate of
title, different than the name of the legal
owner of the vehicle.

[(3) Alias certificate of title-A
title document issued by the department for
a vehicle used by an exempt law enforce-
ment agency in covert criminal investiga-
tions.

[@4) Certificate of title applica-
tion-A form prescribed by the director that
reflects the information required by the de-
partment to create the alias title record.

[(5) Department-State Depart-
ment of Highways and Public Transporta-
tion.

[(6) Director-Director, Division
of Motor Vehicles, State Department of
Highways and Transportation.

[(7) Executive administra-
tor-The director of a federal agency, the
director of a Texas state agency, the sheriff
of a Texas county, or the chief of police of
a Texas city who by law possesses the
authority to conduct covert criminal investi-
gations.

[(8) Exempt agency-A govern-
mental body sanctioned by statute to regis-
ter motor vehicles without paying
applicable registration fees.]

(a)l(b)] Authority to issue. Upon
receipt of the exempt agency’s affidavit for
alias certificate of title properly executed by
the executive administrator, certificate of
title application, and evidence of ownership,
the division director may authorize the issu-
ance of an alias certificate of title for a
vehicle used by an exempt law enforcement
agency in covert criminal investigations.

(b)[(c)] Affidavit for alias certifi-
cate of title.

(1) The affidavit for an alias
certificate of title shall be in a form pre-
scribed by the division director and must
contain, but is not limited to, the following
information:

(A) the vehicle description;

(B) the name of exempt
agency;

(C) a sworn statement that
the vehicle will be used in covert criminal
investigations; and

(D) the signature of the exec-
utive administrator or an authorized desig-
nee as provided in paragraph (2) of this
subsection.

(2) The executive administrator
of an exenpt law enforcement agency, by
annually filing an authorization with the
division director, may appoint a steff desig-
nee to execute the affidavit for alias certifi-
cate of title. Upon the appointment of a new
executive administrator or his designee, a
new authorization must be filed.

(©)[(d)) Certificate of title applica-
tion.

(1) The application for certifi-
cate of title in the name of an alias shall be
in a form prescribed by the division director
and must contain, but is not limited to, the
following information:

(A) the vehicle description;
(B) the odometer reading;
(C) the empty weight;

(D) the name and address of
the alias; and

(E) the name and address of
the alias previous owner.

(2) Notarization of the applica-
tion for certificate of title in the name of an
alias is not required.

(d){(e)) Evidence of ownership. A
certificate of title in the name of an alias
will not be issued to an exempt law enforce-
ment agency. including an agency of the
federal government, unless such agency
furnishes evidence of vehic'e ownership.

(e)[()] Cancellation. An alias cer-
tificate of title will be cancelled if the vehi-
cle for which it was issued ceases to be
used by the exempt law enforcement agency
in a covert criminal investigation.

§17.8. Certificates of Title for Salvaged Ve-
hicles.

(a) Certificate of title applications
for salvaged vehicles.

(1)  Place of application.

(A) When ownership of a
new or late model salvage motor vehicle is
transferred, the person who acquires owner-
ship must submit a salvage or nonrepairable
motor vehicle certificate of title application
to the department along with the applicable
fee within ten days of receiving the title
document, which transfers ownership.

(B) A person who acquires
ownership of a motor vehicle other than a
new or late model salvage motor vehicle or
a nonrepairable motor vehicle may volun-

tarily submit a salvage or nonrepairable mo-
tor vehicle certificate of title application to
the department along with the applicable fee
for issuance of a salvage or nonrepairable
motor vehicle certificate of title.

(C) When a new or late
model salvage motor vehicle has been re-
built and the vehicle’s and parts’ identifica-
tion numbers, as well as compliance of state
safety standards, have been certified to by a
specially trained commissioned officer of
the Texas Department of Public Safety, the
owner shall file a certificate of title applica-
tion with the county tax assessor-collector
in the county in which the applicant resides,
or the county in which the motor vehicle
was purchased or encumbered supported by
the evidence required by subsection (b)(2)
of this section,

(2) Information to be included
on application.

(A)  An applicant for a sal-
vage or nonrepairable motor vehicle certifi-
cate of title shall submit an application on a
form prescribed by the department. The
form, in addition to any other information
required by the department, shall at a mini-
mum include:

(i) the name and current
address of the owner;

(i) a description of the
vehicle, including, the motor vehicle’s
model year, make, model, identification
number, body style, manufacturer’s rated
carrying capacity in tons for commercial
motor vehicles, and empty weight;

(iii) a description of the
damage to the vehicle,

(iv) the estimated cost of
repairs to the vehicle, including parts and
labor;

(v) the predamaged actual
cash value of the vehicle;

(vi) odometer reading and
brand, or the word "exempt" if the motor
vehicle is exempt from federal and state
odometer disclosure requirements;

(vii) previous  owner's
name and city and state of residence;

(viii) name and mailing
address of any lienholder and the date of
lien (applicable only in instances of salvage
motor vehicle certificate of title issuance);
and

(ix) the signature of the
applicant or the applicant’s authorized agent
and the date the certificate of title applica-
tion was signed.
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(B) An applicant for a certif-
icate of title involving a transaction for a
rebuilt salvage motor vehicle shall submit
an application on a form prescribed by the
department. The form, in addition to any
other information required by the depart-
ment, shall at & minimum require or include
in the transaction:

(i) the name and current
address of the owner;

(ii) a description of the
vehicle, which includes, but is not limited
to, the motor vehicic's model year, make,
model, identification number, body style,
manufacturer’s rated carrying capacity in
tons for commercial motor vehicles, and
empty weight;

(ili)  description of each
major component part used to repair the
vehicle and shows the identification number
required by federal law to be affixed to or
inscribed on the part;

(iv) the description or dis-
closure of the vehicle’s former condition in
a manner that is understandable to a poten-
tial purchaser of the vehicle;

(v) license plate number,
if the motor vehicle is subject to registration
under Transportation Code, Chapter 501;

(vi) odometer reading and
brand, or the word "exempt" if the motor
vehicle is exempt from federal and state
odometer disclosure requirements;

(vil) previous  owner's
name and city and state of residence;

(viii) name and mailing
address of any lienholder and the date of
lien, if applicable;

(ix) signature of the seller
of the motor vehicle or the seller’s autho-
rized agent and the date the certificate of
title application was signed; and

(x) the signature of the
applicant or the applicant’s authorized agent
and the date the certificate of title applica-
tion was signed.

(3) Accompanying documenta-
tion.

(A) The salvage and
nonrepairable motor vehicle certificate of
title applications shall be supported by, at a
minimum, the following documents:

(i) evidence of wvehicle
ownership, as described in subsection (c)(1)
of this section;

(ii) odometer disclosure
statement properly executed by the seller of
the motor vehicle and acknowledged by the
purchaser, if applicable; and

(iii) release of any liens.

(B) The application for cer-
tificate of title for a transaction involving a
rebuilt salvage shall be supported by, at a
minimum, the following documents:

(i) evidence of vehicle
ownership, as described in subsection (c)(2)
of this section;

(ii) odometer disclosure
statement properly executed by the seller of
the motor vehicle and acknowledged by the
purchaser, if applicable;

(iif) proof of financial re-
sponsibility in the title applicant’s name, as
required by Transportation Code, §502.153;

(iv) the identification cer-
tificate required by Transportation Code,
§548.256, and Transportation Code,
§501.030, if the vehicle was last registered
in another state or country;

(v) release of any liens or,
if not released, an out-of-state lien (re-
corded on out-of-state evidence as described
in subsection (b)(2) of this section) cannot
be carried forward to a Texas title involving
a rebuilt salvage when there is a transfer of
ownership, unless a release of lien or autho-
rization from the lienholder is attached. (A
lien is not required to be released when
there is no transfer of ownership from an
out-of-state title and the same lienholder is
being recorded on the Texas application as
is recorded on the out-of-state title); and

(vi) a written statement
signed by a specially trained commissioned
officer of the Texas Department of Public
Safety certifying to the department that the
vehicle identification numbers and parts
identification numbers are accurate, the ap-
plicant has proof that the applicant owns the
parts used to repair the vehicle, the vehicle
may be safely operated, and the vehicle
complies with all applicable motor vehicle
safety standards of this state.

(b) Evidence of salvage motor vehi-
cle ownership.

(1) Evidence of salvage motor
vehicle ownership properly assigned to the
applicant shall accompany the salvage or
nonrepairable motor vehicle certificate of
title application. Evidence shall include, but
is not limited, to the following documents:

(A) an Original Texas Certif-
icate of Title;

(B) a Certified Texas Certifi-
cate of Title;

(C) a Texas Salvage Certifi-
cate; or

(D) a comparable ownership
document issued by another state or juris-
diction.

(2) Bvidence of motor vehicle
ownership on a rebuilt salvage properly as-
signed to the applicant shall accompany the
certificate of title application involving the
transaction. Evidence shall include the fol-
lowing documents:

(A) a Texas Salvage Certifi-
cate,

(B) a Texas Salvage Motor
Vehicle Certificate of Title;

(C) a Texas Nonrepairable
Motor Vehicle Certificate of Title; or

(D) a comparable ownership
document issued by another state or juris-
diction.

(c) Certificate of title issuance for
salvaged vehicles.

(1) Upon receipt of a completed
salvage and nonrepairable motor vehicle
certificate of title application, along with
the prescribed fee, the department shall,
before the sixth business day after the date
of receipt, issue the applicant a salvage or
nonrepairable motor vehicle certificate of
title, as appropriate. If the condition of sal-
vage is caused exclusively by flood, a
"Flood Damage" notation shall be reflected
on the face of the document and shall be
carried forward upon subsequent title issu-
ance.

(A) Texas Civil Statutes, Ar-
ticle 6687-1, §37A(j) provides that a person
who holds a salvage motor vehicle certifi-
cate of title is entitled to record a lien on the
vehicle. If a salvage or nonrepairable motor
vehicle certificate of title application re-
cords a lien, such lien is only applicable
with the issuance of a salvage motor vehicle
certificate of title. Presentation of the appli-
cation with the lien disclosed therein and
surrender of the current salvage motor vehi-
cle certificate of title, along with the appli-
cable fee, to the department shall constitute
the notation of a lien on a salvage motor
vehicle certificate of title. When a salvage
motor vehicle certificate of title recording a
lien is issued, the original will be mailed to
the lienholder. For proof of ownership pur-
poses, the applicant will be mailed a receipt
or printout of the newly established motor
vehicle record, which records the lien.

(B) A nonrepairable motor
vehicle certificate of title must state on its
face that, except as provided by Texas Civil
Statutes, Article 6687-1, §37A(n) and (p),
the vehicle:
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(i) may not be issued a
regular certificate of title or registered in
this state; and

(ii)) may only be used for
parts or scrap metal.

(2) Upon receiving a completed
certificate of title application for a rebuilt
salvage transaction, along with the applica-
ble fees, the department or its designated
agent will process and issue a certificate of
title, which includes a "Rebuilt Salvage”
remark on its face and describes or dis-
closes the vehicle’s former condition in a
manner that is understandable to a potential
purchaser of the vehicle. If the transaction
is on a new or late model salvage vehicle
that has been assembled from component
parts or a new or late model salvage vehicle
for which a Texas Salvage Certificate is
being surrendered, only the "Rebuilt Sal-
vage" remark will be reflected on the face
of the certificate of title.

(3) On proper application by the
owner of a vehicle brought into this state
from another state or jurisdiction that has on
any certificate of title issued by the other
state or jurisdiction a "Rebuilt," "Salvage,"
"Nonrepairable,” or analogous notation, the
department shall issue the applicant a certif-
icate of title or other appropriate document
for the vehicle. A certificate of title or other
appropriate document issued under this sub-
section must, in addition to other informa-
tion required by the department, show on its
face:

(A) the date of issuance;

(B) the name and address of
the owner;

(C) any registration number
assigned to the vehicle;

(D) adescription of the vehi-
cle as determined by the department; and

(E) any notation the depart-
ment considers necessary or appropriate.

(d) Replacement of certificates of
title for salvaged vehicles. The owner or
lienholder of a lost or destroyed certificate
of title for a salvaged vehicle may obtain a
certified copy of that title upon proper ap-
plication and applicable fee being submitted
to the department, The appropriate certifi-
cate of title for a salvaged vehicle will be
issued and shall reflect "Certified Copy"
and the date issued. The appropriate motor
vehicle record will be noted accordingly
until such time that ownership of the vehi-
cle is transferred, when the notation will be
eliminated from the new certificate of title.

(e) Transfer of ownership.

(1) New or late model salvage
motor vehicles.

(A) An insurance company
may sell a new or late model salvage motor
vehicle by assignment of a salvage or
nonrepairable motor vehicle certificate of
title for the vehicle only to a salvage vehicle
dealer, an out-of-state licensed buyer, a
buyer in a casual sale at auction, or a person
described by Texas Civil Statutes, Article
6687-2b, §(g).

(B) An owner, other than an
insurance company, may sell a new or late
model salvage motor vehicle by assignment
of a salvage or nonrepairable motor vehicle
certificate of title for the vehicle only to a
salvage vehicle dealer in this state, an out-
of-state licensed buyer, a buyer in a casual
sale at auction, or a person described by
Texas Civil Statutes, Article 6687-2b, §(g).

(2) Motor vehicle other than a
new or late model salvage or nonrepairable
motor vehicle.

(A) If an insurance company
acquires ownership of this type of vehicle
through payment of a claim, the company
shall, on delivery of the vehicle to a buyer
of the vehicle, deliver the buyer a properly
assigned certificate of title for the vehicle.

(B) An insurance company
or other person who acquires ownership of
this type of vehicle may voluntarily and
upon proper application obtain a salvage or
nonrepairable motor vehicle certificate of
title.

(f) Notification required of an in-
surance company. An insurance company
shall submit to the department, before the
31st day after the date of the payment of the
claim, on the form prescribed by the depart-
ment, a report stating that:

(1) the insurance company has
paid a total loss claim on the vehicle; and

(2) the insurance company has
not acquired ownership of the vehicle.

(g) Noting of motor vehicle record
with total loss claim information. Upon re-
ceipt of the report described in subsection
(f) of this section, the department shall note
the appropriate motor vehicle record ac-
cordingly to prevent transfer of ownership
prior to the issuance of a salvage or
nonrepairable motor vehicle certificate of
title.

(h) Acquisition of salvaged vehicles
for the purpose of dismantling, scrapping,
or destruction.

(1) A salvage vehicle dealer that
acquires ownership of a new or late model

salvage or nonrepairable motor vehicle for
such purposes shall, before the 31st day
after the date the dealer acquires the vehi-
cle, submit to the department, on the form
prescribed by the department, a report stat-
ing that the vehicle will be dismantled,
scrapped, or destroyed, accompanied by a
properly assigned regular certificate of title,
salvage or nonrepairable motor vehicle cer-
tificate of title, or a comparable ownership
document issued by another state or juris-
diction for the vehicle.

(2) A salvage vehicle dealer that
acquires an older model vehicle for such
purposes shall submit the report addressed
in paragraph (1) of this subsection and shall
keep on the dealer’s business premises a
record of the vehicle, until the third anni-
versary of the date the report on the vehicle
is submitted to the department.

(i) Receipt of the report and the
ownership documents by the department.
On receipt of the report and the ownership
documents, the department shall issue the
salvage vehicle dealer a receipt for the cer-
tificate of title, salvage or nonrepairable
motor vehicle certificate of title, or a com-
parable ownership document issued by an-
other state or jurisdiction.

(i) Noting of motor records on
which ownership documents have been sur-
rendered to the department. The department
will note applicable motor records on which
ownership documents have been surren-
dered to the department by salvage vehicle
dealers with an appropriate notation.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512840 Robent E. Shaddock
General Counsel

Texas Department of
Transportation

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-8630
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Salvage Vehicles Dealers
o 43 TAC §§17.60-17.64

The Texas Department of Transportation pro-
poses new §§17.60-17.64, concerning sal
vage vehicie dealers’ and agents’ licenses.

House Bill 2599, 74th Legislature, 1995, cre-
ated Texas Civil Statutes, Article 6687-1a,
which empowers the department to issue li-
censes to salvage vehicle dealers and
agents. The bill provides that all dealers and
agents must be licensed effective March 1,
1996.

New §17.60 describes the requirements ap-
plicable to these sections.
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New §17.61 delines the words and terms
applicable to these sections.

New §17.62 describes who must obtain a
salvage dealer or agent license; classifica-
tions of licenses; application procedure; pro-
cedures for investigation of the applicant’s
qualifications; issuance of salvage vehicle
dealer and agent licenses; renewal and late
fees; the terms of licenses; requirements for
the use of agents by salvage vehicle dealers;
record keeping procedures; and the entities
to whom a new or late model salvage or
nonrepairable motor vehicle may be sold,
transferred, or released.

New §17.63 provides for registration of busi-
ness locations; office, sign, and lease require-
ments for & place of business; a procedure
for notification to the department of a change
of licensee’s status; and a prohibition of off-
site sales.

New §17.64 prescribes the procedures for
denial, suspension, or revocation of license.

Jerry L. Dike, Director, Vehicle Titles and
Registration Division, has determined that for
the first five years the new sections are in
effect, there will be fiscal implications to the
state as a result of enforcing or administering
these sections. The anticipated estimated in-
crease in cost to the state is $1.167 million for
the first year the proposed .sections are in
effect, and $1.055 million for each year of the
next four years the proposed sections are in
effect. The estimated increase in revenue is
$1.198 million for the first year the proposed
sections are in effect, and $1.264 million for
each year of the next four years the pumpose
sections are in effect. There are no antici-
pated fiscal implications to local governments
as a result of administering or enforcing the
sections.

Mr. Dike also has determined that there will
be no significant impact on loca! economies
or overall employment as a result of enforcing
or administering the proposed sections.

Mr. Dike also has determined that for each
year of the first five years the sections are in
effect the public benelits anticipated as a re-
sult of enforcing the sections will be the
proper, efficient, and effective licensing of sal-
vage vehicle dealers and agents in the busi-
ness of acquiring, selling, or dealing in
salvage and nonrepairable vehicles and
parts. There may be an effect on small
businesses and an economic cost to persons
who are required to comply with the require-
ments for the business operation. This, how-
ever, cannot be determined at this time. The
department cannot estimate the start-up
costs of a new business for office furniture
and equipment, office space, signs, or the
cost associated with adding any necessary
office furniture, equipment, or signs to exist-
ing salvage business facilities. The fees asso-
ciated with each initial application for a
salvage vehicle dealer or agent license are
expected to be approximately $95 for each of
the initial licenses and approximately $95 for
annual renewal.

Pursuant to the Administrative Procedure Act,
the Government Code, Chapter 2001, the
Texas Department of Transportation will con-
duct a public hearing to receive comments

concerning the proposed new sections. The
public hearing will be held at 9:.00 am. on
October 27, 1995, in the first floor hearing
room of the Dewitt C. Greer State Highway
Building, 125 East 11th Street, Austin, Texas,
and will be conducted in accordance with the
procedures specified in 43 TAC §1.5. Those
desiring to make comments or presentaticns
may register starting at 8:30 a.m. Any inter-
ested person may appear and offer com-
ments, either orally or in writing, however,
questioning of those making presentations
will be reserved exclusively to the presiding
officer as may be necessary to ensure a
complete record. While any person with perti-
nent comments will be granted an opportunity
to present them during the course of the
hearing, the presiding officer reserves the
right to restrict testimony in terms of time and
repelitive conten. Organizations, associa-
tions, or groups are encouraged to present
their commonly held views, and same or simi-
lar comments, through a representative mem-
ber where possible. Presentations must
remain perlinent to the issue being dis-
cussed. A person may not assign a pertion of
his or her time to another speaker. A person
who disrupts a public hearing must leave the
hearing room if ordered to do so by the pre-
siding officer. Persons with disabilities who
plan to attend this meeting and who may
need auxiliary aids or services, such as inter-
preters for persons who are deaf or hearing
impaired, readers, farge print or braille, are
requested to contact Eloise Lundgren, Direc-
tor of the Public Information Office, at 125
East 11th Street, Austin, Texas 78701-2383,
(512) 463-8588 at least two work days prior
to the meeting so that appropriate arange-
ments can be made.

Written comments on the proposal may be
submitted to Jerry L. Dike, Director, Vehicle
Titles and Registration Division, Texas De-
partment of Transportation, 125 East 11th
Street, Auslin, Texas 78701. The deadline for
receipt of written comments will be at 5:00
p.m. on November 17, 1995.

The new sections are proposed under Trans-
portation Code, §201.101, which provides the
Texas Transportation Commission with the
authority to establish rules for the conduct of
the work of the Texas Department of Trans-
portation, and more spacifically Texas Civil
Statutes, Article 6687-1a, which authorizes
the department {0 adopt rules to administer
the licensing of salvage vehicle dealers and
agents.

No statutes, articles, or codes are affected by
these proposed new sections.

§17.60. Purpose and Scope. Texas Civil
Statutes, Article 6687-1a, provides that a
person may not act as an automobile
recycler, salvage vehicle agent, or salvage
vehicle dealer, including storing or display-
ing vehicles as an agent or escrow agent of
an insurance company, unless the depart-
ment issues that person a salvage vehicle
dealer or agent license. This undesignated
head describes procedures by which a per-
son may obtain a license to act as an auto-
mobile recycler, salvage vehicle agent, or
salvage vehicle dealer; conditions under

which a licensee must operate the facility,
and the procedures by which the department
will enforce this undesignated head.

§17.61. Definitions. The following words
and terms, when used in this undesignated
head, shall have the following meanings,
unless the context clearly indicates other-
wise,

Actual cash value-The market value
of a motor vehicle as determined:

(A) from publications com-
monly used by the automotive and insur-
ance industries to establish the value of
motor vehicles; or

(B) if the entity determining
the value is an insurance company, by any
other procedure recognized by the insurance
industry, including market surveys, that is
applied by the company in a uniform man-
ner.

Automobile recycler-A person in
the business of dealing in salvage motor
vehicles for the purpose of dismantling the
vehicles to sell used parts and the resulting
scrap metal or a person otherwise engaged
in the business of acquiring, selling, or
dealing in salvage parts. The term includes
a dealer in used motor vehicle parts.

Casual sale-The sale at auction of
not more than one nonrepairable motor ve-
hicle or new or late model salvage motor
vehicle to the same person during a calen-
dar year.

Commission-The Texas Transporta-
tion Commission.

Department-The Texas Department
of Transportation,

Division director~The director of the
department’s Vehicle Titles and Registra-
tion Division.

Late model motor vehicle~-A motor
vehicle with a model year equal to the then
current calendar year or one of the five
preceding calendar years,

Late model salvage vehicle-A late
model motor vehicle with a major compo-
nent part that is damaged or missing to the
extent that the total estimated cost of repairs
to rebuild or reconstruct the vehicle, includ-
ing parts and labor, but excluding the cost
of repairs to repair hail damage, is equal to
or greater than an amount equal to 75% of
the actual cash value of the vehicle in its
predamaged condition; or a damaged vehi-
cle that comes into this state under a sal-
vage vehicle certificate of title or other
comparable certificate of title.

Major component part-One of the
following parts of a vehicle:

(A) the engine;

(B) the transmission;
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(C) the frame;

(D) the right or left front
fender;

(E) the hood;

(F) a door allowing entrance
to or egress from the passenger compart-
ment of the vehicle;

(G) the front or rear bumper;

(H) the right or left quarter
panel;

(I) the deck lid, tailgate, or
hatchback;

(J) the cargo box of a pickup
truck;

(K) the cab of a truck; or

(L) the body of a passenger
vehicle.

Motor vehicle-Every vehicle which
is self-propelled and every vehicle which is
propelled by electric power obtained from
overhead trolley wires, but not operated
upon rails.

,New automobile dealer-A person
whose primary business is selling new mo-
tor vehicles, but who may also buy salvage
and nonrepairable motor vehicles to repair
and sell.

New model motor vehicle-A motor
vehicle with a year model that is newer than
the current calendar year.

New model salvage motor vehi-
cle-A new model motor vehicle (other than
a new model vehicle) that is a nonrepairable
motor vehicle, that is damaged to the extent
that the total estimated cost of repairs, other
than repairs related to hail damage but in-
cluding parts and labor, is equal to or
greater than an amount equal to 75% of the
actval cash value of the vehicle in its
predamaged condition. ‘

Nonrepairable vehicle-A new or late
model motor vehicle that is damaged or
missing a major component part to the ex-
tent that the total estio ated cost of repairs
to rebuild or reconstruc., the vehicle, includ-
ing parts and labor other than the costs of
materials and labor for repainting the vehi-
cle and excluding sales taxes on the total
cost of the repairs, and excluding the cost of
repairs to repair hail damage, is equal to or
greater than an amount equal to 95% of the
actual cash value of the vehicle in its
predamaged condition; or a vehicle that
comes into this state with a nonrepairable

vehicle certificate of title or other compara-
ble certificate of title.

Nonrepairable vehicle certificate of
titie-A document issued by the department
that evidences ownership of a nonrepairable
vehicie.

Older model motor vehicle-A motor
vehicle that was manufactured in a model
year before the sixth preceding model year,
including the current model year.

Other comparable certificate of ti-
tle-A document other than a Texas certifi-
cate of title or a salvage certificate of title
that relates to a motor vehicle that the de-
partment considers sufficient to support is-
suance of a Texas certificate of title for the
vehicle.

Out-of-state  buyer-A person li-
censed by another state or jurisdiction in an
automotive business if the Texas Depart-
ment of Transportation has listed the hold-
ers of such license as permitted purchasers
of salvage motor vehicles or nonrepairable
motor vehicles based on substantially simi-
lar licensing requirements and on wiether
salvage vehicle dealers licensed in Texas
are permitted to purchase salvage motor
vehicles or nonrepairable motor vehicles in
the other state or jurisdiction.

Person-An individual, partnership,
corporation, trust, association, or other pri-
vate legal entity.

Salvage part-A major component
part of a new or late model salvage vehicle
that is serviceable to the extent that it can
be reused.

Salvage pool operator~A person
who is engaged in the business of selling
nonrepairable or salvage vehicles at auction,
including wholesale auction.

Salvage vehicle~A new or late
model motor vehicle with a2 major compo-
nent part that is damaged or missing to the
extent that the total estimated cost of repairs
to rebuild or reconstruct the vehicle, includ-
ing parts and labor, but excluding the cost
of repairs to repair hail damage, is equal to
or greater than an amount equal to 75% of
the actual cash value of the vehicle in its
predamaged condition; or a damaged vehi-
cle that comes into this state under a sal-
vage vehicle certificate of title or other
comparable certificate of title.

Salvage vehicle agent-A person em-
ployed by a licensed salvage vehicle dealer
to acquire, sell, or otherwise deal in new or
late model salvage vehicles or salvage parts
in this state.

Salvage vehicle broker-A person
who buys, sells, or exchanges salvage and
nonrepairabie motor vehicles with other li-
cense salvage dealers.

Salvage vehicle certificate of title-A
document issued by the department that evi-
dences ownership of a salvage veh:le.

Salvage vehicle dealer-A person
who is engaged in this siate in the business
of acquiring, selling, or otherwise dealing in
salvage vehicles or vehicle parts of a type

required to be covered by a salvage vehicle
certificate of title or nonrepairable vehicle
certificate of title under a license issued by
the department that allows the holder of the
license to acquire, sell, dismantle, repair, or
otherwise dea! in salvage vehicles.

Salvage vehicle pool operator-A
person who is engaged in the business of
seliing nonrepairable vehicles or salvage ve-
hicles at auction, including wholesale auc-
tion.

Salvage vehicle rebuilder-A person
who acquires and repairs, for operation on
public highways, five or more late model
salvage motor vehicles in any 12 month
period.

Salvage vehicle record-The record
of sales and purchases for each salvage
vehicle handled by a salvage vehicle dealer.

Uszd automobile dealer-A person
whose primary business is selling used mo-
tor vehicles, but who may also buy salvage
and nonrepairable motor vehicles to repair
and sell.

Used wvehicle parts dealer-A person
who is engaged in the business of obtaining
salvage or nonrepairable motor vehicles for
scrap disposal, resale, repairing, rebuilding,
demolition. or other form of salvage.

§17.62. Salvage Vehicle Dealer and Agent
Licenses.

(a)  Applicability. A person who
acts as an automobile recycler, salvage ve-
hicle agent, or salvage vehicle dealer, in-
cluding a person who stores or displays
vehicles as an agent or escrow agent of an
insurance company, must obtain a salvage
vehicle dealer or an agent license in accord-
ance with Texas Civil Statutes, Article
6687-1a, and the provisions of this
undesignated head.

(b) Exemptions. The provisions of
this undesignated head do not apply to:

(1) a person who purchases a
nonrepairable or salvage vehicle from a sal-
vage pool operator in a casual sale;

(2) an insurance company au-
thorized to engage in the business of insur-
ance in this state;

(3) a person predominantly en-
gaged in the business of obtaining ferrous
or nonferrous metals;

(4) a person who sells or offers
for sale less than five new or late model
salvage motor vehicles of the same type in a
calendar year when such vehicles are
owned, and registered and titled in the name
of such person;

(5) a person who sells or offers
to sell a new or late model salvage motor
vehicle acquired for personal or business
use if the person does not seil or offer to
sell to a retail buyer and the transaction is
not held for the purpose of avoiding the
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provisions of Texas Civil Statutes, Article
6687-1a;

(6) an agency of the United
States, this state, or local government;

(7) a financial institution or
other secured party seiling a vehicle in
which it holds a security interest, in the
manner provided by law for the forced sale
of that vehicle;

(8) a receiver, trustee, adminis-
trator, executor, guardian, or other person
appointed by or acting pursuant to the order
of a court;

(9) a person selling an antique
passenger car or truck that is at least 25
years old or a collector selling a special
interest motor vehicle as defined in the
Transportation Code, §683.077, if the spe-
cial interest vehicle is at least 12 years old;
and

(10) a licensed auctioneer who,
as a bid caller, sells or offers to sell prop-
erty to the highest bidder at a bona fide
auction if neither legal nor equitable title
passes to the auctioneer and if the auction is
not held for the purpase of avoiding a pro-
vision of Texas Civil Statutes, Article
6687-1a, and this undesignated head; and
provided that if an auction is conducted of
vehicles owned, legally or equitably, by a
person who holds a salvage dealer’s license,
the auction may be conducted only at a
location for which a salvage dealer’s license
hac been issued to that person or at a loca-
tion approved by the department as pro-
vided by this section.

(c) Classification of licenses. The
department will classify salvage vehicle
dealers according to the type of activity
performed by the dealer. A salvage vehicle
dealer may not engage in activities of a
particular classification as indicated in this
subsection unless the salvage vehicle dealer
holds 4 license authorizing business under
that classification. An applicant may apply
for a salvage vehicle dealer license in one
or more of the following classifications:

(1) new automobile dealer;
(2) used automobile dealer;
(3) used vehicle parts dealer;

(4) salvage vehicle pool opera-
tor,

(5) salvage vehicle broker; or
(6) salvage vehicle rebuilder.

(d) Application for salvage vehicle
dealer or agent license.

(1) Application for salvage vehi-
cle dealer license. An applicant for a sal-
vage vehicle dealer license must apply on a
form prescribed by the department. An ap-
plicant who will operate as a salvage vehi-
cle dealer under a name other than the name

*

of that applicant shall use the name under
which that applicant is authorized to do
business, as filed with the secretary of state
or county clerk, and the assumed name of
such legal entity shall be recorded on the
application form using the letters "DBA. "

(A) Form of application. The
application form must be signed by the
applicant, be accompanied by the applica-
tion fee of $95, and include:

(i) the name, business ad-
dress(es), and business telephone number(s)
of the applicant;

(it) the name under which
the applicant will do business;

(iii) the location, by num-
ber, street, and municipality, of each office
from which the applicant will conduct busi-
ness;

(iv) a statement indicating
whether the applicant has previously ap-
plied for a salvage vehicle license under this
section, the result of the previous applica-
tion, and whether the applicant has ever
been the holder of a salvage vehicle license
that was revoked or suspended;

(v) an affidavit containing
a statement that the applicant has ncver
been convicted of a felony and three busi-
ness association references;

(vi) the applicant’s fede-
ral tax identification number, if any;

(vii) the applicant’s state
sales tax number;

(viii) the applicant’s so-
cial security number, if the applicant is an
individual; and

(ix) the classification(s)
of license(s) for which the form is being
submitted.

(B) Verification of assumed
name. The department will require verifica-
tion of the assumed name, if applicable, in
the form of an assumed name certificate on
file with the secretary of state or county
clerk at the time the application form is
submitted.

(C) Lease. All applications
shall be accompanied by a minimum one-
year lease, as prescribed by subsection
(8)(3) of this section, or deed for the deal-
er's location in the name of the applicant.

(D) Photographs. All appli-
cations shall be accompanied by photo-
graphs clearly showing:

(i) the interior of the deal-
er’s office;

(ii) the exterior of the
dealer’s office; and

(iii)  the dealer's sign.

~ (2) Application for salvage vehi-
cle agent license. An applicant, who is au-
thorized to operate as an agent for a salvage
vehicle dealer must apply on a form pre-
scribed by the department. The application
form must be signed by the applicant, be
accompanied by the application fee, and
include:

(A) ‘the name of the appli-
cant,

(B) the name, business ad-
dress, and business telephone number of the
salvage vehicle dealer authorizing the appli-
cant as a salvage vehicle agent;

(C) the name under which
the salvage vehicle dealer will do business;

(D) the location, by number,
street, and municipality, of each office from
which the applicant will conduct business;

(B) a statement indicating
whether the applicant has previously ap-
plied for a salvage vehicle dealer or agent
license under this section, the result of the
previous application, and whether the appli-
cant has ever been the holder of a salvage
vehicle dealer or agent license that was
revoked or suspended;

(F) an affidavit containing a
statement that the applicant has never been
convicted of a felony and three business
association references;

(G) the applicant’s federal
tax identification number, if any;

(H) the applicant’s state sales
tax number; and

(D the applicant’s social se-
curity number, if the applicant is an individ-
ual.

(3) Application for corporate
salvage vehicle dealer license. If a salvage
vehicle dealer license applicant intends to
engage in business through a corporation,
the applicant must apply on a form pre-
scribed by the department.

(A) Form of application. The
form must indicate the niame of the corpora-
tion, as it appears on file with the secretary
of state, be signed by the applicant, be
accompanied by the application fee, and
include:
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(i) the name, business ad-
dress(es), and business telephone number(s)
of the corporation;

(i) the name under which
the corporation will do business;

(iii) the location, by num-
ber, street, and municipality, of each office
from which the corporation will conduct
business;

(iv) the state of incorpo-
ration;

(v) a statement indicating
whether an employee, officer, or director
has previously applied for a salvage vehicle
license under this section, the result of the
previous application, and whether an em-
ployee, officer, or director has ever been the
holder of a salvage vehicle license that was
revoked or suspended,

(vi) an affidavit contain-
ing a statement that each officer and direc-
tor has never been convicted of a felony and
three business association references;

(vii) the applicant’s fede-
ral tax identification number, if any,

(viii)  the applicant’s state
sales tax number;

(ix) the name, address,
date of birth, and social security number of
each of the principal officers and directors
of the corporation;

(x) the classification(s) of
license(s) for which the form is being sub-
mitted.

(B) Verification of corporate
franchise taxes. The corporation must also
provide verification that all corporate fran-
chise taxes required under the Texas Busi-
ness Corporation Act, Article 2.45, have
been paid at the time the application form is
submitted to the department.

(4) Partnerships. If the license
applicant intends to engage in business
through a partnership, the applicant must
apply on a form prescribed by the depart-
ment. The form must be signed by the
applicant, be accompanied by the applica-
tion fee, and include:

(A) the name, business ad-
dress(es), and business telephone number(s)
of the partnership;

(B) the name under which
the partnership will do business;

(C) the location, by number,
street, and municipality, of each office from
which the partnership will conduct business;

(D) a statement indicating
whether an owner, partner, or employee,
has previously applied for a salvage vehicle
license under this section, the result of the
previous application, and whether an owner,
partner, or employee, has ever been the
holder of a salvage vehicle license that was
revoked or suspended;

(E) an affidavit containing a
statement that each owner and partner has
never been convicted of a felony and three
business association references;

(F) the partnership’s federal
tax identification number, if any;

(G) the partnership’s state
sales tax number,;

(H) the name, address, date
of birth, and social security number of each
owner and partner;

(I) the classification(s) of li-
cense(s) for which such form is being sub-
mitted.

(e) Issuance, investigation, and re-
port by the department. The department will
not grant a salvage vehicle dealer or an
agent a license until the department com-
pletes an investigation of the applicant’s
qualifications and-references in accordance
with Texas Civil Statutes, Article 6687-1a.
Such investigation shall be conducted not
later than the 15th day after the date the
application is received by the department.
Upon completion of the investigation, the
results of the investigation shall be reported
to the applicant(s) by written notification
from the department. If the applicant is
denied, the applicant may appeal the deci-
sion as specified in §17.64 of this title
(relating to Denial, Suspension, or Revoca-
tion).

() License issuance. The depart-
ment will issue a license to afi applicant
who meets the license qualifications of sub-
section (d) of this section and pays the
required fees described in this subsection.

(1) The license fee for each sal-
vage vehicle dealer or agent license issued
for a period of less than one year shall be
prorated and only that portion of the $95
license fee allocable to the number of
months for which the license is issued shall
be payable by the licensee. The amount of
such license fees will be rounded off to the
nearest dollar,

(2) A license may not be issued
in a fictitious name that may be confused
with or is similar to that of a governmental
entity or that is otherwise deceptive or mis-
leading to the public.

(3) A person whose license has
been revoked in accordance with §17.64 of
this title (relating to Denial, Suspension, or
Revocation) may not be issued a new li-
cense before the first anniversary of the date
of the revocation.

(8) Use of agents by salvage vehi-
cle dealers, The holder of a salvage vehicle
dealer license may authorize not more than
five persons to operate as salvage vehicle
agents under the dealer’s license. An agent
may acquire, sell, or otherwise deal in new
or late model salvage or nonrepairable vehi-
cles or salvage parts as directed by the
dealer. An agent authorized to operate for a
salvage vehicle dealer is entitled to a sal-
vage vehicle agent license on application to
the department and payment of the required
$95 fee as provided by subsection (e) of this
section.

(h) License renewal.

(1) A salvage vehicle dealer or
agent license expires on the first anniver-
sary of the date of issuance and may be
renewed annually on or before the expira-
tion date on payment of the required re-
newal fee of $85.

(2) If the license is not renewed
before the first anniversary of the date on
which the license expired, the license holder
must apply for a new license in the same
manner as an applicant for an initial license.

(3) Thereafter, upon failure to
renew the license before its expiration date,
the license holder may renew the license on
payment of the renewal fee and & late fee of
$10.

(i) Licensee duties.

(1) Proper assignment of owner-
ship.

(A) If a salvage wvehicle
dealer acquires ownership of a new or late
model salvage vehicle from an owner, the
dealer must receive a properly assigned cer-
tificate of title. If the assigned certificate of
title is not a salvage or nonrepairable motor
vehicle certificate of title or comparable
ownership document issued by another state
or jurisdiction, the licensed salvage vehicle
shall, not later than the i0th day after the
date of receipt of the title, surrender the
assigned certificate of title to the depart-
ment and apply for a salvage or
nonrepairable motor vehicle certificate, as
appropriate as provided by §17.8 of this
title (relating to Certificates of Title for
Salvaged Vehicles).

(B) If a new or late model
salvage or nonrepairable vehicle is to be
dismantled, scrapped, or destroyed, the sal-
vage vehicle dealer shall surrender the as-
signed ownership . document to the
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department in the manner prescribed by the
department not later than the 30th day after
the date the vehicle is acquired and report to
the department that the vehicle was disman-
tled, scrapped, or destroyed.

(C) If the holder of a salvage
vehicle dealer license acquires ownership of
an older model vehicle from an owner and
receives an assigned certificate of title and
the vehicle is to be dismantled, scrapped, or
destroyed, the license holder shall surrender
the aszigned certificate of title to the depart-
ment on a form prescribed by the depart-
ment not later than the 30th day after the
date on which the title is received. Evidence
that the vehicle was dismantled, scrapped,
or destroyed must also be presented.

(D) As required by Texas
Civil Statutes, Article 6687-2, a salvage
vehicle dealer licensed as a used vehicle
parts dealer may not receive a motor vehicle
unless the dealer first obtains a certificate of
authority, sales receipt, or transfer docu-
ment in accordance with Transportation
Code, Chapter 683, or a certificate of title
showing that there are no liens on the vehi-
cle or that all recorded liens have been
released.

(2) Unique inventory number.

(A) As required by Texas
Civil Statutes, Article 6687-2, a salvage
vehicle dealer shall assign a unique inven-
tory number to each transaction in which
the dealer purchases or takes delivery of
one or more component parts. The unique
inventory number shall contain the:

(i) salvage vehicle deal-
er's license number;

(ii) day, month, and year
of the purchase or delivery; and

(iii) sequential log num-
ber for that day.

(B) The unique inventory
number shall then be attached to each com-
ponent part the dealer obtains in the transac-
tion. The unique inventory number may not
be removed from the component part while
the part remains in the inventory of the
salvage vehicle dealer.

(C) Each component part
shall be retained in its original condition on
the business premises of the salvage vehicle
dealer who originally purchased the part for
at least three calendar days, excluding Sun-
days, after the date on which the dealer
obtains the part.

() Record of purchases, sales, and
inventory.

(1) Each holder of a salvage ve-
hicle dealer license shall maintain records
of each salvage or nonrepairable vehicle
and any salvage parts purchased, sold. or
being held in inventory by the license
holder. Such records, except as specified in
paragraph (2)(C) of this subsection, shall be
maintained for a five-year period. These
records shall include the:

(A) date of purchase;

(B) name and address of the
person selling the vehicle or part to the
dealer;

(C) a description of the vehi-
cle or part te include the year model, make,
and vehicle identification or component part
number, if applicable;

(D) ownership document
number and state of issuance, if applicable;

. (E) copy of the front and
back of the ownership document for the
vehicle or salvage part purchased by the
dealer unless the year model exceeds ten or
more years;

(F) date the ownership docu-
ment was surrendered to the department;

(G) evidence indicating that
an older model salvage vehicle was disman-
tled, scrapped, or destroyed;

(H) date of sale;

(I) name and address of the
person purchasing the vehicle or part from
the dealer; and

() copy of the front and
back of the ownership document for the
vehicle or salvage part sold by the dealer
unless the year model exceeds ten or more
years.

(2) As required by Texas Civil
Statutes, Article 6687-2, a salvage vehicle
dealer licensed as a used vehicle parts
dealer shall keep an accurate and legible
inventory of each used component part pur-
chased by or delivered to the dealer.

(A) Such parts inventory
shall include:

(i) the date of purchase or
delivery,

(ii) the name, age, ad-
dress, sex, and driver’s license number of
the seller and a legible photocopy of the
seller’s driver's license;

(iii) the license number of
the motor vehicle used to deliver the used
component part;

(iv) a complete descrip-
tion of the item purchased, including the
type of material and, if applicable, the
make, model, color, and size of the item;
and

(v) the vehicle identifica-
tion number of the motor vehicle from
which the used component part was re-
moved.

(B) In lieu of the information
required in subparagraph (A) of this para-
graph, a salvage vehicle dealer may record
the name of the business from which the
motor vehicle or motor vehicle part is pur-
chased and the Texas certificate of inven-
tory number or federal taxpayer
identification number of the business.

(C) A salvage vehicle dealer
is not required to keep records under this
subsection for;

(i) interior used compo-
nent parts or special accessory parts on a
motor vehicle more than ten years of age; or

(ii) used component parts
delivered by commercial freight lines of
commercial carriers.

(D) As required by Texas
Civil Statutes, Article 6687-2, a salvage
vehicle dealer shall maintain two copies of
each record for used component parts ad-
dressed by paragraph (2) of this subsection
on a form prescribed by the department for
one year after the date of sale or disposal of
the item.

(k) Authorized sale. A salvage ve-
hicle dealer or agent may not sell, transfer,
or release a new or late model salvage or
nonrepairable motor vehicle to anyone other
than:

(1) a governmental entity;
(2) the vehicle's former owner;

(3) a licensed salvage vehicle
dealer;

(4) an out-of-state buyer;

(5) a buyer in a casual sale at
auction; or

(6) a person described by Texas
Civil Statutes, Article 6687-2b, §(g).

() Determination of estimated cost
of repair.

(1) If it is necessary for a sal-
vage vehicle dealer or agent to determine
the estimated cost of repair, which is re-
quired upon submission of an application
for Texas salvage or nonrepairable motor
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vehicle certificate of title, the estimated cost
of repair parts shall be determined by using
a manual of repair costs or other instrument
that is generally recognized and commonly
used in the motor vehicle insurance industry
to determine those costs or an estimate of
the actual cost of the repair parts.

(2) The estimated labor costs,
which is required upon submission of an
application for Texas salvage or
nonrepairable motor vehicle certificate of
title, shall be computed by using the hourly
rate and time allocations that are reasonable
and commonly assessed in the repair indus-
try in the community in which the repairs
are performed

§17.63. Place of Business.

(a) Registration of business loca-
tions.

(1) A license applicant who in-
tends to operate as a salvage vehicle dealer
at more than one location within a county
must:

(A) list each location in the
application;

(B) notify the department of
any additionally acquired locations within
that specific county; and

(C) not employ more than
five salvage dealer agents at all locations.

(2) A licensed applicant who in-
tends to operate as a salvage vehicle dealer
with additional locations within another
county will be required to obtain a separate
license.

(3) A licensed applicant with
additional locations which are operated un-
der a different name will be required to
obtain a separate license for each location.

(4) Before moving a place of
business or opening an additional place of
business, a salvage vehicle dealer must reg-
ister the new location with the department
within ten days of the opening or relocation
of the business establishment. Each new
location must meet the requirements speci-
fied in subsection (b) of this section.

(b) Established and permanent
place of business. A dealer must meet the
following requirements at each location
where salvaged vehicles are rebuilt or sold
or salvaged vehicle parts are offered for
sale.

(1) Office requirements,

(A) A salvage vehicle deal-
er’s office facility must post the dealer's

business hours for each day of the week at

the main entrance of the dealer’s office. The
owner or a licensed agent of the dealer must
be at the dealer’s location during the posted
business hours for the purpose of buying,
selling, exchanging, or the rebuilding of
salvaged vehicles or parts. In the event the
owner or a licensed agent of the dealer is
not available to conduct business during the
dealer’s posted business hours, a separate
sign must be posted indicating the date and
time such owner or agent will resume dealer
operations. The structure of the office must
be of sufficient size to accommodate the
usual office furniture and equipment, such
as a desk or parts counter, file cabinet, and
chairs. At a minimum, the office must be
equipped with a desk or parts counter from
which the dealer transacts his business and
contain a working telephone instrument
listed in the name under which the dealer
does business.

¢ (B) If a dealer’s office is lo-
cated in a residential structure, the office
must be completely separated from and
have no direct access into the residential
quarters and be in compliance with all ap-
plicable local zoning ordinances and deed
restrictions. Such an office shall not be used
as a part of the living quarters and must be
readily accessible to the public without hav-
ing to pass into or through any part of the
living quarters.

(C) A portable-type office
structure may qualify as an office, provided
it meets the minimum requirements of this
paragraph.

(D) If a dealer conducts
business in conjunction with another busi-
ness owned by the same person, the same
telephone instrument may be used for both
businesses. If, however, the name of the
dealer differs from that of the other busi-
ness, a separate telephone listing for the
dealer is required.

(E) If a dealer conducts busi-
ness in conjunction with another business
not owned by the same person, the same
telephone number may be used by both
businesses; however, the dealer shall have a
separate desk or parts counter, a separate
working telephone instrument, and a sepa-
rate telephone listing in the name of the
dealer. The dealer must either own the
property or have a separate lease agreement
from the owner in accordance with the re-
quirements of paragraph (3) of this subsec-
tion.

(F) If two or more dealers
occupy the same business locations and
conduct their respective dealer operations
under different names, one office structure

for all dealers operating from such location
is acceptable; provided, however, each
dealer must, in addition conspicuously dis-
play a qualifying dealer’s sign have a:

(i) separate desk or parts
counter from which that dealer transacts
business;

(i) separate working tele-
phone instrument and lis*ing in the dealer’s
name;

(iii) separate lease agree-
ment meeting the requirements of paragraph
(3) of this subsection.

(2) Sign requirements.

(A) A dealer shall display a
conspicuous sign with letters at least six
inches in height showing the name under
which the dealer conducts business.

(B) Such sign must be read-
able from the address listed on the applica-
tion for the salvage vehicle dealer license.

(3) Lease requirements. If the
premises from which a dealer conducts
business is not owned by the licensed
dealer, such dealer shall maintain a lease
continuous for a period of one year. Such
lease agreement shall be on a properly exe-
cuted form containing, but not limited to,
the following information:

(A) the names of the lessor
and lessee;

(B) the legal description of
the property or street address; and

(C) the period of time for
which the lease is valid.

(c) Change of licensee’s status.

(1) Licensee name change. A li-
censed salvage vehicle dealer shall notify
the department in writing within ten days if
there is a licensee name change. Upon noti-
fication of a name change, the department
shall indicate the change on the dealer’s
file. The dealer shall retain the same sal-
vage vehicle dealer license number.

(2) Change of ownership. A sal-
vage vehicle dealer shall notify the depart-
ment in writing within ten days if there is a
change of ownership. Upon notification of a
complete change of ownership, the depart-
ment shall cancel the existing salvage vehi-
cle dealer license. The new owner must
qualify for a new salvage vehicle dealer
license by submission of a completed appli-
cation for Texas salvage vehicle dealer or
agent to the department.

(3) Change of operating status.
A salvage vehicle dealer shall notify the

20 TexReg 8434 October 17, 1995 Texas Register o




department in writing within ten days of the
closing of any dealer location.

(d) Off-site sales. A salvage vehicle
dealer or agent is not permitted to sell or
offer for sale salvage or nonrepairable vehi-
cles or salvage vehicle parts from a location
other than an established and permanent
place of business which has been approved
by the department.

§17.64. Denial, Suspension, or Revocation.

(a) Denial of salvage vehicle deal-
ers or agent license. The department shall
deny issuance of a salvage vehicle dealer or
agent license if:

(1) all the information required
on the application is not complete;

(2) the requirements of the es-
tablished and permanent place of business
are not met;

(3) the affidavit and business
references required by §17.62 of this title
(relating to Salvage Vehicle Dealer and
Agent License) are inadequate; or

(4) the applicant’s previous sal-
vage vehicle dealer or agent license was
revoked and the first anniversary of the date
of revocation has not occurred.

(b) Suspension or revocation. The
department may suspend or revoke a sal-
vage vehicle dealer or agent license if the
dealer or agent:

(1) fails to maintain an estab-
lished and permanent place of business con-
forming to the department’s regulations
pertaining to office and sign requirements;

(2) fails to maintain purchase,
sales, and inventory records as provided in
§17.62(m) of this title (relating to Salvage
Vehicle Dealer and Agent Licenses);

(3) refuses to permit or fails to
comply with a request by a representative of
the department to examine, during normal
working hours, the purchase, sales, and in-
ventory records and ownership documents
for salvage or nonrepairable vehicles or sal-
vage parts owned by that dealer or under
that dealer’s control, and evidence of own-
ership or lease agreement on the property
upon which the dealer’s business is located;

(4) holds one or more classifica-
tions of salvage vehicle dealer or agent
license(s) and is found to be dealing in
another classification for which a license
has not been issued to the dealer or agent;

(5) fails to notify the department
of a change of address within 10 days after
such change;

(6) fails to notify the department
of a dealer’'s name or ownership change
within ten days after such change.

(7) fails to follow the restriction
of the sale, transfer, or release of a late
model salvage or nonrepairable motor vehi-
cle as provided in §17.62(1) of this title
(relating to Salvage Vehicle Dealer and
Agent Licenses);

(8) fails to meet the time frames
and requirements provided in §17.62(1) of
this title (relating to Salvage Vehicle Dealer
and Agent Licenses);

(9) fails to remain regularly and
actively engaged in the business for which
such salvage vehicle dealer or agent license
is issued;

(10) sells more than one new or
late model salvage or nonrepairable motor
vehicle to the same person in a casual sale
during a calendar year;

(11) uses or allows use of the
dealer’s or agent’s license or location for
the purpose of avoiding the provisions of
the salvage vehicle dealer law;

(12) sells or offers for sale sal-
vage or nonrepairable vehicles or salvage
vehicle parts from a location other than an
established and permanent place of busi-
ness, which has been approved by the de-
partment;

(13) makes a material misrepre-
sentation in any application or other infor-
mation filed with the department;

(14) fails to remit payment for
civil penalties assessed by the department;
or

(15) violates any of the provi-
sions of Transportation Code, Chapter 501,
or any provisions of this undesignated head.

(c) Suspension due to failure to pay
court ordered child support.

(1) On receipt of a final order
suspending license, issued under Family
Code, §232.008, the department will sus-
pend a dealer or agent’s certificate of regis-
tration.

(2) The department will charge
an administrative fee of $10 to a dealer or
agent who is the subject of an order sus-
pending license.

(d) Proceedings relating to the de-
nial, suspension, or revocation of a salvage
dealers or agents license.

(1) Upon determination that a
dealer or agent license should be denied,
suspended, or revoked, the director will
mail a notice of the denial, suspension, or
revocation to the last known address of the
dealer or agent by certified mail.

(A) The notice shall clearly
state:

(i) the reason for the de-
nial, suspension, or revocation;

(ii) the effective date of
the denial suspension, or revocation;

(iii) the right of the dealer
or agent to request an administrative hear-
ing on the question of denial, suspension, or
revocation,

(B) A request for an admin-
istrative hearing under this section must be
made in writing to the director within ten
days of the receipt of notice of denial, sus-
peasion, or revocation.

(2) If timely requested, an ad-
ministrative hearing shall be conducted in
accordance with §§1.21-1.61 of this title
(relating to Contested Case Procedure).

(e) Re-application after revocation
of license. A person whose license is re-
voked may not apply for a new license
before the first anniversary of the date of
the revocation.

(f) Refund of fees. The department
will not refund fees paid by a salvage vehi-
cle dealer or agent, if the license is revoked
or suspended.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on October 6, 1995.

TRD-9512842 Robert E. Shaddock
General Counsal

Texas Department of
Transportation

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-8630

L J 4 ¢
Chapter 27. Toll Projects

Subchapter C. Private Toll
Roads !

* 43 TAC §§27.30-27.37

The Texas Depariment of Transportation pro-
poses new §§27.30-27.37, concerning the
private toll roads.

Transportation Code, §§362.101-362.104, au-
thorize the Texas Transportation Commission
to adopt procedural and substantive rules and
regulations for approval of privately con-
structed and owned toll projects which con-
nect to a road, bridge, or a highway included
in the state highway system.

Adoption of new §§27.30-27.37 is necessary
to replace the provisions of §5§11.100-11.107,
concerning private toll roads which are being
contemporaneously proposed for repeal.

Thomas A. Griebel, Assistant Executive Di-
rector, Multimodal Transportation, has deter-
mined that for the first five-year period the
new sdactions are in effect there will be no
fiscal implications for state or local govern-
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ment as a result of enforcing or administering
the proposed new seclions.

Mr. Griebe! has certified that there will be no
significant impact cn loca! economies or over-
all employmsnt as a result of enforcing or
administering the proposed new sections.
Mr. Griebel also has determined that for each
year of the first five years the new sections
are in effect the public benefit anticipated as a
resuR of implementing the new sections will
be an easier access to rules conceming toll
roads. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the new sections as proposed.

Wiritten comments on the proposed new sec-
tions may be submitted to Thomas A. Griabel,
Assistam  Executive Director, Multimodal
Transportation, Texas Department of Trans-
portation, Dewitt C. Greer Building, 125 East
11th Street, Austin, Texas 78701-2483. The
deadline for receipt of written comments will
be 5:00 p.m. on November 17, 1995.

The new seclions are proposed under Trans-
portation Code, §201.101, which provides the
Texas Transportation Commission with the
authority 1o establish rules for the conduct of
the work of the Texas Department of Trans-
potation and  Transportation  Code,
§§362.101-362.104, which authorizes the
Texas Transportation Commission to adopt
procedural and substantive rules and regula-
tions for approval of privately constructed and
owned toll projects which connact to a road,
bridge, or a highway included in the state
highway system.

The new sections do not affect other statutes,
articles, or codes.

§27.30. Purpose. Texas Civil Statutes, Ar-
ticle 6674v.1a, provides that a private eatity
or corporation may not construct any pri-
vately owned toll project which connects to
a road, bridge, or highway included in the
state highway system unless the project is
approved by the Texas Transportation Com-
mission and the Texas Department of
Transportation. The sections under this
undesignated head prescribe the procedures
and conditions by which a private entity or
corporation may obtain the approval of the
commission and the department.

§27.31. Definitions. The following words
and terms, when used in this undesignated
head, shall have the following meanings,
unless the context clearly indicates other-
wise,

Applicent-A private entity or corpo-
ration, authorized by law to construct a toll
project, proposing to construct a project
which will connect to a road, bridge, or
highway included in the state highway sys-
tem.

Commission-The Texas Transporta-
tion Commission.

Department-The Texas Department
of Transportation.

Design manuals-The latest editions
of the:

(A) operations and proce-
dures manual of the division of highway
design;

(B) operation and planning
manual of the division of bridges and struc-
tures;

(C) hydraulic manusal of the
division of bridges and structures;

(D) Texas Manual on Uni-
form Traffic Control Devices;

(E) standard highway sign
designs for Texas; and

(F) traffic control standard
sheets booklet of the division of mainte-
nance and operations.

Metropolitan planning organiza-
tion-An organization designated in certain
urbanized areas to carry out the transporta-
tion planning process as required by 23
United States Code §134.

Project-A roed or highway, bridge,
ferry, or similar project other than those
constructed, operated, maintained, and/or fi-
nanced under Texas Civil Statutes, Article
6674v, or toll road authorities created by
counties, and that is financed in wholc or in
part through the issuance of revenue bonds
payable from toll revenues collected from
users.

§27.32. Preliminary Studies.

(a) Studies. Prior to submitting an
application to the department for the ap-
proval of a project, an applicant shall con-

duct a feasibility study and a study of the .

social and eavironmentai impact of the pro-
Ject.

(1) Feasibility study. An appli-
cant shall conduct a feasibility study to
determine the financial viability of the pro-
posed project. The study shall include:

(A) the proposed method for
financing the planning, design, construction,
maintenance, and operation of the project;
and

(B) traffic data and projec-
tions.

(2) Social and environmental
impact. An applicant shall conduct a study
of the social and environmental impact of
the project, consistent with the spirit and
intent of the National Environmeatal Policy
Act, 42 United States Code §84321 et seq,
and 23 United Stetes Code §109(h). The
study shall include the following compo-
nents.

(A) Route and alignment.
The applicant shall provide a design geo-
metric layout certified by a registered pro-
fessional engineer to be in accordance with
design manuals that will:

(i) identify the selected
route and alignment as well as the alterna-
tive routes and alignments which were con-
sidered;

(i) provide evidence of
the project’s logical termini and independ-
ent utility;

(iii) provide the location
of interchanges, mainlanes, grade separa-
tions, ramps, profiles and horizontal align-
ment, projected traffic volumes, and right-
of-way limits for all routes and alignments
considered; and

(iv) identify revisions or
changes to state highway system facilities
necessitated by the project.

(B) Eavironmental documen-
tation,

(i) An applicant shall pre-
pare an environmental assessment and/or an
environmental impact statement in accord-
ance with §11. 87 of this title (relating to
Environmental Assessments) and §11.88 of
this title (relating to Environmental Impact
Statements).

(ii) The form and content
of an envirnmental assessment and envi-
ronmental impact statement prepared by an
applicant and any decision by an applicant
that an environmental impact statement is
not necessary must be approved by the de-
partment.

(b) Public involvement. An appli-
cant shall provide for public involvement
by:

(1) complying with §11.85(b) of
this title (relating to Early Coordination and
Public Involvement);

(2) holding one or more public
hearings following the completion of the
studies required by this section as may be
necessary to ensure participation by each
community affected by the project; and

(3) notifying the department in
writing not less than ten days in advance of
all public meetings and public hearings held
under this section.

(c) Record. An applicant shall pro-
vide the department a summary of all public
meetings and a summary and analysis of all
public hearings held under this section. The
summary and analysis for each public hear-
ing shall include:

(1) the verbatim transcript of the
hearing;
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(2) a summary of comments re-
ceived, and the response to and analysis of

comments;
o (3) any proposed changes in

project location and design planned as a
result of comments; and

{4) certification that the public
hearings were held in accordance with
§11.85 of this title (relating to Early Coor-
dination and Public Involvement), and the
Civil Rights Act of 1964.

(d) Revision to environmental doc-
ument. Following the public hearing, an
applicant shall revise the environmental
documen. for the project to address any
issues or concerns identified during the pub-
lic involvement process.

§27.33. Application.

(a) To secure approval of a project,
an applicant must file an application with
the department’s director of highway design
or his or her designee who shall serve as
department liaison for the project. The ap-
plication shall be in a form prescribed by
the department, and must be accompanied
by the following items:

(1) preliminary studies and the
record and analysis of public involvement
completed in accordance with §27.32 of this

etitle (relating to Preliminary Studies);

(2) an analysis of project im- .

pact, which must include the following;

(A) integration with the state
highway system and, if located within the
jurisdiction of a metropolitan planning orga-
nization in an urbanized area, certification
from that organization that the project is
compatible with the existing regional trans-
portation plan;

(B) economic impact based
on a study assessing the potential impact of
the project on the economy of the region in
which the project is to be located, including
the economies of each county in which the
project is to be located and of the munici-
palities within those counties; and

(C) impact on trade with
Mexico, consisting of an assessment of the
potential impact of the project on the free
flow of trade between the Republic of Mex-
ico and the State of Texas with respect to a
project located in whole or in part in a
county adjacent to the border between the
state and the Republic of Mexico, or in a
county adjacent to such a county.

(b) If the department finds that the
’initial application meets the requirements of
subsection (a) of this section, and that the
preliminary design is in compliance with

the design manuals, it shall notify the appli-
cant of its findings and shall conduct one or
more public hearings to receive public com-
ment on the proposed project; and, subse-
quent to the public hearings, it shall submit
the application together with its findings
and recommendations to the commission for
appropriate action.

§27.34. Project Requirements.

(a) Field changes. Any design field
change during the course of construction
shall be certified by a registered profes-
sional engineer as being in conformance
with the department’s design standards con-
tained in the design manuals. A design field
change relating to the connection of the
proposed project with the state highway
system must be approved by the depart-
ment.

(b) As-built plans. Upon comple-
tion of construction of the project the appli-
cant shall file with the department a set of
the as-built plans incorporating any field
changes during construction. These plans

with field changes shell be signed, sealed, .

and dated by a registered professional engi-
neer certifying that the project was con-
structed in accordance with the plans and
specifications.

(c) State and federal law. An appli-
cant shall comply with dll federal and state
laws and regulations applicable to the pro-
ject and shall provide or obtain all permits,
plans, and other documentation required by
a federal, state, or local governmental en-
tity. ’

(d) Speed‘limit. Upon completion
of the project, posted speed limits for the

various categories of vehicles shall be es-

tablished in accordance: with the procedures
utilized by the department for the state
highway system, but in no case shall such
limits exceed the maximum prima facie
speed limits prescribed by federal law for a
public road having the same characteristics.

{e) Access. For proposed projects
which will provide new access to a roadway
requiring Federal Highway Administration
(FHWA) approval of changes in access con-
trol, the applicant shall submit to the depart-
ment all data necessary to request FHWA
approval,

(f) Work on state right-of-way. All
work required within the limits of state
owned right-of-way shall be accomplished
only pursuant to express written agreement
with the deparfment and at the sole expense
of the applicapt. This work will include all
connections with, and necessary modifica-
tions to, state highways, and any necessary
preliminary engineering. and construction

inspection. The department may, however, .

allow work to be accomplished by the ap-
plicant on appurtenant facilities.

§27.35. Hearing. A public hearing held by
the department for the purposes of
§27.33(b) of this title (relating to Applica-
tion) shall be conducted by the executive
direct~ or his or her designee. Any per-
sons, including, but not limited to, official
representatives of a county, municipality,
metropolitan planning organization, or other
governmental entity, and any individual,
group, or association may provide com-
ment.

§27.36. Commission Action.
(a) Preliminary approval.

. (1) The commission may pre-
liminarily approve the construction of a pro-
ject if it finds that the project:

(A) will be consistent with
the state transportation plan and an existing
regional transportation plan developed by a
metropolitan planning organization, if any,
of a municipality within whose municipal
limits or extraterritorial jurisdiction the pro-
posed projict is to be located;

(B) will have no significant
overall adverse impact on the economy of
the region in which the project is to be
located;

. (C) will have no significant
overall adverse impact on the free flow of
trade between the Republic of Mexico and
the State of Texas with respect to a project
located in whole or in part in a county
adjacent to the border between the state and
the Republic of Mexico or in a county
adjacent to such a county, and

(D) will produce the revenue
sufficient to finance the construction, main-
tenance, operation, design, and planning of
the project based upon accurate traffic data

_and projections.

(2) Prior to granting preliminary
approval of a project, the commission shall
consider:

(A) the impact of the project
on the economies of each county in which
the project is to be located and ‘of the mu-
nicipalities within -those counties; and

/ (B) the views, comments,
and certifxcaﬁon, if any, of a metropolitan
planning. organization submitted under
§27.33(a)(2)(A) of this title (relating to Ap-
plication).

(3) The commission may not
grant preliminary approval of a project un-
less it finds that the project will provide for
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all reasonable and feasible measures to
avoid, minimize, or mitigate for adverse
environmental impacts as well as, when
practicable, measures to enhance the énvi-
ronment,

(b) Final approval. Subsequent to
preliminary commission approval under
subsection (a) of this section, the applicant
shall submit plans, specifications, and esti-
mates. If the department finds the plans and
specifications to be in compliance with the
design manuals and the latest versions of
the department’s standard specifications for
construction of highways, streets, and
bridges. the commission will grant final ap-
proval for the project. All construction plan
sheets shall be signed, sealed, and dated in
accordance with the Texas Engineering
Practice Act by a registered professional
engineer.

(c) Order of approval or disap-
proval. Preliminary and final approval of
the project shall each:

(1) be by written order of the
commission;

(2) include the rationale, find-

ings, and conclusions on which approval or -

disapproval is based; and

(3) if approved, contain any
specified conditions deemed by the com-
mission to be necessary and appropriate.

§27.37. Compliance.

(a) If, subsequent to final commis-
sion approval and prior to completion of the
project, the applicant, for any reason, fails
or refuses to satisfy any requirement for
commission approval of the project, the ap-
plicant may not connect the preject to any
portion of the state highway system.

{b) If, subsequent to final commis-
sion approval and completion of the project,
the applicant, for any reason, fails or re-
fuses to satisfy any requirement concerning
the operation and maintenance of the pro-
ject, the department shall sever the connec-
tion of the project to any portion of the state
highway system and erect such barriers or
barricades as may be appropriate for such

purpose.

(c) Prior to denying or severing
connection to a portion of the state highway
system, the department will provide the ap-
plicant written notice of noncompliance
stating the reasons for denial or severance.
The applicant will be granted reasonable
notice to bring the project into compliance.

(d) An applicant may appeal a deci-
sion under this section to deny or sever
connection to a portion of the state highway
system by filing a petition for an adminis-
trative hearing pursuant to §§1.21-1.26 of
this title (relating to Contested Case Proce-
dure).

This agency hereby certifies that the proposal
has been reviewed by lega! counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on October 6, 1885.

TRD-8512839 Robert E. Shaddock
Qeneral Counsel
Texas Department of

Transportation

Earliest possible date of adoption: November
17, 1995

For further information, please call: (512)
463-8630
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An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing
a notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register., it will automatically be withdrawn by
the office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 16. ECONOMIC
REGULATION

Part II. Public Utility
Commission of Texas

Chapter 23. Substantive Rules
Certification

e 16 TAC §23.31

Pursuant to Texas Govermnment Code,
§2001.027 and 1 TAC §91.24(b), the pro-
posed amendment to §23.31, submitted by
the Public Utility Commission of Texas has
been automatically withdrawn, effective Octo-
ber 3, 1995. The amended section as pro-

posed appeared in the March 31, 1995, issue
of the Texas Register (20 TexReg 2375).

TRD-9512646

_ ¢ L ¢
JITLE 22. EXAMINING

= BOARDS

Part XXI. Texas State
Board of Examiners of
Psychologists

Chapter 461. General Rulings

e 22 TAC §461.11

The Texas State Board of Examiners of Psy-
chologists has withdrawn from consideration
for permanent adoption a proposed amend-
ment to §461.11, which appeared in the April
18, 1995, issue of the Texas Register (20
TexReg 2768). The effective date of this with-
drawal is October 6, 1995.

Issued in Austin, Texas, on October 5, 1995.

TRD-9512796 Rebecca E. Forkner
Executive Director
Texas State Board of
Examiners of
Psychologists

Effective date: October 6, 1995
For further information, please call: (512)
305-7700
¢ ¢ L ]
TITLE 25. HEALTH SER-
VICES

Part 1. Texas Department
of Health

Chapter 229. Food and Drug

Regulation of Foods, Dietary
Supplements and Drugs
Containing Ephedrine

¢ 16 TAC §§229.461-229.464

Pusuant to Texas Govenment Code,
§2001.027 and 1 TAC §91.24(b), the pro-
posed new §§229.461-229.464, submitted by
the Texas Department of Health has been
automatically withdrawn, effective October 3,
1995. The new sections as proposed ap-
pearec in the March 31, 1995, issue of the
Texas Register (20 TexReg 2379).

TRD-9512647

* ¢ ¢
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part 1. Texas Department
of Public Safety

Chapter 6. License to Carry
Concealed Handgun

¢ 37 TAC §§6.1, 6.11-6.15,
6.41-6.54

The Texas Department of Public Safety has
withdrawn the emergency effectiveness of the
new sections to §§6.1, 6.11-6.15, and

6.41-6.54, concerning the license to camy
concealed handgun. The text of the emer-
gency new sections appeared in the June 27,
1995, issus of the Texas Register (20
TexReg 4611). The effective date of this with-
drawal is October 5, 1995.

Issued in Austin, Texas, on October 3, 1995.

TRD-8512682 James R. Wilson
Director
Texas Department of
Public Safety

Effective date: October 5, 1995

For further information, please call: (512)
465-2890

¢ ¢ ¢

Part III. Texas Youth
Commission

Chapter 85. Admission and
Placement

Placement Planning
® 37 TAC §85.47

The Texas Youth Cortimission has withdrawn
the emergency effectiveness of new §85.47,
concerning admission and placement. The
text of the emergency section appeared in the
Sepiember 8, 1995, issue of the Texas Reg-
ister (20 TexReg 6977). The eftective date of
this withdrawal is October 4, 1995.

Issued in Austin, Texas, on October 4, 1995.

TRD-9512667 Steve Robinson

Executive Director
Texas Youth Commission

Effective date: October 4, 1995
For further information, please call: (512)
483-5244

¢ ¢ ¢
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