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How to Use the Texus Register

Information Available: The 11 sections of the Texas
Register represent various faccts of state government.
Documents contained within them include:

Governor - Appointments, execulive orders, and
proclamations. '

Attorney Generazl - summarics of requests for
opinions, opinions, and open records decisions.

Secretary of State - opinions based on the clection
laws.

Texas Ethics Commission - summaries of requests
for opinions and opinions.

Emergency Rules- sections adopted by state
agencics on an emergency basis.

Proposed Rules - scctions proposcd for adoption.

Withdrawn Rules - sections withdrawn by state
agencies from consideration for adoption, or
automatically withdrawn by the Texas Register six
months after the proposal publication date.

Adopted Rules - sections adopted following a 30-
day public comment period.

Tables and Graphics - graphic material {rom the
proposcd, emergency and adopted sections.

Open Meetings - notices of open meetings.

In Addition - miscellaneous information required to
be published by statute or provided as a public service.

Specific explanation on the contents of each section
can be found on the beginning page of the secton. The
division also publishes cumulative quarterly and annual
indexes to aud in researching material published.

How to Cite: Material published in the Texas Register
is referenced by citing the volume in which the
document appears, the words “TexReg” and the
beginning page number on which that document was
published. For example, a document published on page
2402 of Volume 20 (1995) is cited as follows: 20
TexReg 2402.

In order that readers may cite material more casily,
page numbers are now written as citations. Example: on
page 2 in the lower-left hand corner of the page, would
be written “20 TexReg 2 issue date,” while on the
opposite page, page 3, in the lower right-hand corner,
would be written “issue date 20 TexReg 3.”

How to Research: The public is invited to research
rules and information of interest between 8 a.m. and §
p.m. weekdays at the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos, Austin.
Material can be found using Texas Register indexes,
the Texas Administrative Code, section numbers, or
TRD number.

Texas Administrative Code

The Tevas Administrative Code (TAC) is the official
compilation of all final state agency rules published in
the Texas Register. Followinyg its effective date, a rule is
entered into the Texas Administrative Code.
Emergency rules, which may be adopted by an agency
on an interim basis, are not codified within the TAC.
West Publishing Company, the official publisher of the
TAC, publishes on an annual basis.

The TAC volumes are arranged into Titles (using
Arabic numerals) and Parts (using Roman numerals).

The Office of the Secretary of State does noi discriminate on the basis of race, color. national ongin, sex, rell age or disability in emnpl orthep

The Titles are broad subject categories into which the
agencics are grouped as a malter of convenience. Each
Part represents an individual state agency. The Official
TAC also is available on WESTLAW, West’s
computerized legal research service, in the TX-ADC
database.

To purchase printed volumes of the TAC or to inquire
about WESTLAW access to the TAC call West: 1-800-
328.9352. )

The Titles of the TAC, and their respective Title
numbers are:

1. Administration

4. Agriculture

7. Banking and Securitics

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education .

22. Examining Boards

25. Health Services

28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation
34. Public Finance

37. Public Safety and Corrections
40. Social Services and Assistance
43. Transportation

How to Cite: Under the TAC scheme, cach section is
designated by a TAC number. For cxample in the citation |
TAC §27.15:

| indicates the tite under which the agency appears
in the Texas Administrative Code, TAC stands for the
Texas Administrative Code; §27.15 is the section number
of the rule (27 indicates that the section is under Chapter
27 of Title 1 15 represents the individual scction within
the chapter).

How to update: To find out if a rule has changed since the
publication of the current supplement to the Tevas
Administrative Code, please look at the Table of TAC
Titles Affected. The table is published cumulatively in the
blue-cover quarterly indexes to the Texas Register
(January 21, April 15, July 12, and October 11, 1994). In
its second issue each month the Texas Register contains a
cumulative Table of TAC Titles Affected for the preceding
month. If' a rule has changed during the time period
covered by the table, the rule’s TAC number will be
printed with one or more Texas Register page numbers, as
shown in the following example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part 1. Texas Department of Human Services
40 TAC §3.704.............. 950, 1820

The Table of TAC Titles Affected is cumulative for cach
volume of the Texas Register (calendar year).

Update by FAX: An up-to-date Table of TAC Titles
Affected is available by FAX vpon request. Please specify
the state agency and the TAC number(s) you wish to
update. This service is free to Texas Register subscribers.
Please have your subscription number ready when you
make your request. For non-subscribers there will be a fee
of $2.00 per page (VISA, MasterCard). (512) 463-5561.
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Name: David Williams
Grade: 8

School: Buffalo Jr. High School, Buffalo ISD
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Name: Trista Bgr;on
Grade: 4 -
School: Wilson Elementary, Wilson ISD
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As required by Texas Civil Statutes, Article 6252-13a, §6. the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463-1828.

Appointménts Made November
10, 1995

To be a member of the Texas Southern
University Board of Regents for a term to
expire February 1, 1999: Willard L. Jack-
son, Jr., 4119 University Boulevard, Hous-
ton, Texas 77005. Mr, Jackson will be re-
placing Oliver C. Sutton II of San Antonio
who resigned.

To be a member of the Texas Southern
University Board of Regents for & term to
expire February 1, 1997. Thomas H.

" Friedberg, 806 Sugar Creek Boulevard,

Sugar Land, Texas 77478. Mr. Friedberg
will be filling the unexpired term of Joe M.
Bailey of Houston who resigned.

To bs a member of the Texas Low-Level
Radloactive Waste Disposal Authority
Board of Directors for a term to expire
February 1, 1997: James L. Carrol, 6209 La
Posta, El Paso, Texas 79912, Mr. Carroll
will be filling the unexpired term of Carmen
E. Rodriguez of El Paso who resigned.

Appointments Made November
13, 1995

‘To bs & member of the Radiation Advisory
Board for a term to expire April 16, 2001;
Odis R, Mack, 6403 Smokehouss, Katy,
Texas 77449. Mr, Mack will be replacing
Jgs:; W. Locke of Dallas whose term ex-
pired.

To ba a member of the Radiation Advisory
Board for a term to expire April 16, 1999:
William Robert Underdown, Jr., P.O.
Drawer LL, George West, Texas 78022,
Mr, Underdown is being reappointed.

To be a member of the Radiation Advisory
Board for a term to expire April 16, 2001:
Donald S. Butler, 4301 Hidden Valley
Court, Colleyville, Texas 76034, Mr. Butler

will be replacing Jeanette Rogers of Hous-

ton whose term expired.

To be a member of the Radiation Advisory
Board for a term to expire April 16, 2001:
Jimmy L. Barker, P.O. Box 2234,
Grandbury, Texas 76048. Mr. Barker will
be replacing Michael D. Spence of Dallas
whose term expired.

To be a member of the Radiation Advisory
Board for a term to expire April 16, 2001:
Justin P, LeVasseur, M.D., 2211 Avondale,
Wichita Falls, Texas 76308, Dr. LeVasseur
will be replacing Dr. Rodolfo Lucas
Villarreal of Houston whose term expired.

To be a member of the Radiation Advisory
Board for a term to expire April 16, 2001:
Earl P. Brdmann, 5006 Sunshine Parkway,
Midland, Texas 79707. Mr. Brdmann will
be replacing James C. Martin of
Duncanville whose term expired.

To be 8 member of the Radiation Alvisory
Board for a term to expire April 16, 2001:
Thomas M. Burnetts, 2201 Maple Leaf,
Plano, Texas 75075, Mr, Burnette ig being
reappointed.

To be a member of the Texas State Board
of Examiners of Professional Counselors
for a term to expire February 1, 2001: Dr.
Joseph D. Dameron, 400 Pennsylvania
Drive, Denton, Texas 76205. Dr. Dameron
will be replacing Dr. Julian Lawson Big-
gers, Jr. of Lubbock whose term expired.

To be a member of the Texas State Board
of Examiners of Professional Counselors
for a term to expire February 1, 2001: Gens
Ryder, 1502 Copperfield, San Antonio,
Texas 78251-3324, Mr. Ryder will be re-
placing Norma Lee Walston of Austin
whose term expired.

To be a member of the Texas State Board
of Examiners of Professional Counselors
for a term to expire February 1, 2001: Judy
Broussard, 2026 Mustang, Levelland, Texas
79336, Mrs, Broussard will be replacing
Jane Bock Guzman of Dailas whose term

_expired.

To be a member of the Texas Advisory
Board of Occupational Therapy Examin-
ers for a term to expire February 1, 1999
Jean B. Polichino, 2740 Arbuckle, Houston,
Texas 77005, Mrs, Polichino will be filling
the unexpired term of Mary Hurtado Wilson
of Spicewood who resigned.

issued in Austin, Texas, on November 15,
1665,

TRD-8514881 Qaorge W. Bush
Qovemor of Texas
¢ ¢ ¢
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Name: Dustin Richter

Grade: 4 .
School: Moulton Elementary Schoot, Moulton ISD
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An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it
determines that such action is necessary for the public health, safety, or welfare of this state. The section
may become effective immediately upon filing with the Texas Register, or on a stated date less than 20
days after filing and remaining in effect no more than 120 days. The emergency action is renewable once for

no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is indicated by
the use of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 19. EDUCATION

Part 1. Texas Higher
Education Coordinating
Board

Chapter 5. Program
Development

Subchapter H. Approval of
Off-Campus and Out-of-

District Instruction for Pub- #

lic Colleges and Universities

¢ 19 TAC §§5.151-5.155, 5.157,
5.158

The Texas Higher Education Coordinating
Board adopts the emergency repea! of
§§5.151-5.155, 5.157, and 5.158, conceming
Approval of Off-Campus and Out-of-District
Instruction for Public Colleges and Universi-
fies. A requirement of slate law requires
adoption of this rule on an emergency basis.

The rules are proposed under Texas Educa-
tion Code, §61.051 and §130086

§5.151. General Provisions.

§5.152. Criteria and Procedures for the
Consideration of Upper Level and Graduate
Off-Campus Courses.

§5.153. Criteria for Consideration of Out-
of-District Course Offerings by Community
Junior Colleges.

§5.154. Criteria and Procedures for Con-
sidering Lower-Division Courses Proposed
Off-Campus by Senior Institutions and Out-
of-District by Community and Technical
Colleges.

§5.155. Coordination of Adult and Continu-
ing Education Activities.

§5.157. Approval of Out-of-State Classes.

§5.158. Approval of Degree Programs on
Military Bases.

Issued in Austin, Texas, on November 15,
1995.

James McWhorter

Asgsistant Commissioner for
Administration

Texas Higher Education
Coordinating Board

Effective date: November 16, 1995
Expiration date: March 15, 1996
For futher information, please call: (512)
483-6160
¢ 4 ¢
Subchapter H. Approval of Dis-
tance Learning for Public Col-
leges and Universities

¢ 19 TAC §§5.151-5.159

The Texas Higher Education Coordinating
Board adopts emergency new §§5. 151-5.159
concerning Approval of Distance Leamning for
Public Colleges and Universities. A require-
ment of stale law requires adoplion of this
rule on an emergency basis .

The rules are proposed under Texas Educa-
tion Code, §61.051 and §130.086.

TRD-9514911

§5.151. Terminology.

(a) "Distance Learning” refers to
instruction delivered by any means to any
single or multiple location(s)

(1) other than the "main cam-
pus" of a senior institution (or "on cam-
pus"), where the primary office of the chief
executive officer of the campus is located;

(2) outside the boundaries of the
taxing authority of a community/junior col-
lege district; or

(3) via instructional telecommu-
nications to any other distance location. For
tiie purposes of this subchapter, health sci-
ence centers and health-related institutions
shall be regarded as senior institutions.

(b) The term “Instructional Tele-
communications” (IT) refers to distance
learning instruction delivered primarily by
telecommunications technology. Delivery
sysiems may include but are not limited to
one or more of the following: interactive
video, open-channel television, cable televi-
sion, closed-circuit television, low-power
television, communication andfor direct
broadcast satellite, satellite master antenna

system, microwave, video tape. video disc,
computer software, computer networks, and
telephone lines.

(c) A "Reception Site" is any loca-
tion that receives instruction via instruc-
tional telecommunications, This may
include campuses, health agencies, business
and industrial sites, public schools, homes,
or any other locations where students may
receive instruction.

(d) The term "Program" refers to
any certificate or degree program. A pro-
gram is understood to be "offered via dis-
tance learning” if a student may complete
the program without taking any courses on
the main campus of the senior institution or
without physically sttending classes within
the boundarias of the taxing authority of the
community/junior college district.

(e) An "Auxiliary Location” is a
site or facility owned by an institution or
recognized by the Coordinating Board as
qualifying for special treatment under the
provisions of this subchapter (see
§5.155(b)-(c) of this title (relating to An-
nual Plan for Distance Learning)).

(f) A "Regional Council" is a coop-
erative arrangement among representatives
of all public and independent higher educa-
tion institutions within a State Uniform Ser-
vice Region. (See §5.156 of this title
(relating to Procedures for Review and Ap-
proval of Lower-Division Distance Learn-
ing)).

(g2 An"Annual Plan" is a listing by
location of distance learning courses and
programs planned to be taught during an
academic year by an institution. (See
§5.155)

§5.152. General Provisions.

(@) The provisions of this
subchapter are in accordance with Texas
Education Code 61.051 and 130.086, and
apply to all distance learning instruction
provided live or via telecommunication
technology for academic credit by a public
community/junior college outside of the
boundaries of its taxing authority, or by a

, technical college, university, or health-

. EMERGENCY RULES
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related institution at a site other than the
main campus. The subchapter also applies
to instruction offered at out-of-state or for-
eign locations.

(b) A class offered both on-campus
and through distance learning instruction is
subject to the reporting provisions of this
subchapter if any student receives more
than one-half of the instruction via distance
learning delivery systems.

(c) Each course offered under the
provisions of this subchapter must be re-
ported annually in accordance with the
Board’s uniform reporting system. State-
funded distance learning instruction which
is not reported by location will be disal-
lowed for funding.

(d) No degree or certificate pro-
gram may be offered via distance learning
instruction without prior approval of the
Board. In addition, institutions may not of-
fer through distance learning instruction at
any site an array of courses that would
constitute a degree or certificate program
without prior approval by the Board to offer
a full program at that site. Courses offered
in violation of this provision will be disal-
lowed for formula funding.

(e) No master’s degree program
may be offered via distance learning in-
struction without express prior notification
to the Southern Association of Colleges and
Schools. No distance learning doctoral de-
gree programs will be authorized except
through the approval of joint or cooperative
degree programs.

(f) As directed by statute, the Board
retains ‘final authority for the offering of
classes, courses, programs, and degrees, and
may take whatever action it deems appro-
priate to comply with the Texas Education
Code.

§5.153. Standards and Criteria for Distance
Learning.

(a) Distance learning instruction
offered by any live or telecommunications
delivery system must be comparable to on-
campus instruction, It must meet all of the
quality standards which an institution re-
quires of similar instruction offered on-
campus to regularly enrolled students.

(b) A (distance learning course
which offers either regular college credit or
Continuing Education Units must do so in
accordance with the standards of the Com-
mission on Colleges of the Southern Asso-
ciation of Colleges and Schools.

(c) Students enrolled in distance
learning must satisfy the same requirements
for admission to the institution, to the pro-
gram of which the course is a part, and to
the class/section itself, as are required of
on-campus students.

(d) Faculty providing distance
learning instruction must be selected and
evaluated by the same standards, review,
and approval procedures used by the institu-
tion to select and evaluate faculty responsi-
ble for on-campus instruction. Institutions
must provide training and support to en-
hance the added skills required of faculty
teaching classes via instructional telecom-
munications.

(e) The instructor of record must
participate in the delivery of instruction and
evaluation of student progress.

(f) Providers of graduate-level dis-
tance learning instruction must be approved
by the graduate faculty of the institution.

(g) Al distance learning instruciion
must be administered under the authority of
the same office or person administering the
corresponding on-campus instruction. The
supervision, monitoring, and evaluation
processes for instructors must be compara-
ble to those for on-campus instruction.

(h) Students must be provided aca-
demic support services~including academic
advising, counseling, library and other
learning resources, tutoring services, and
financial aid-that are comparable to those
available for on-campus students.

. () Facilities for distance learning
instruction (other than homes as instruc-
tional telecommunications reception sites)
must be adequate for the purpose of deliver-
ing instruction which is comparable in qual-
ity to on-campus instruction.

§5.154. Institutional Plan for Instructional
Telecommunications.

(a) Each institution seeking first-
time authority to offer distance learning in-
struction via telecommunications technol-
ogy must submit an "Institutional Plan for
Instructional Telecommunications” for re-
view by the Coordinating Board's Advisory
Committee on Instructional Telecommuni-
cations and approval by the Board before
offering such instruction, except as noted in
§5.154(c) of this section. The plan must
include the following:

(1) Institutional policies reflect-
ing a commitment to maintain quality in
accordance with the provisions of . this
subchapter.

(2) A description of institutional
arrangements for the operation of instruc-
tional telecommunications, including identi-
fication of courses to be offered and the
location(s) of proposed distance learning in-
struction.

(b) After an initial Institutional Plan
for Instructional Telecommunications has
been approved by the Board, an institution
must receive additional Board approval to
expand beyond the approved plan.

(c) The Commissioner may autho-
rize under experimental authority a one-
time offering of a limited number of classes
via instructional telecommunications prior
to Board approval of an Institutional Plan
for Instructional Telecommunications.

§5.155. Annual Plan for Distance Learning.

(a) Unless specifically exempted by
the Board, all state-funded distance leaming
instruction must be submitted for annual
review by appropriate Regional Councils or
peer institutions as provided in this
subchapter. The procedure will utilize an
Annual Plan for Distance Learning ("An-
nual Plan") for each requesting institution
(See §5.156 of this title (relating to Proce-
dures for Review and Approval of Lower-
Division Distance Learning)).

(b) The Board may exempt from
annual review courses offered by one public
institution on the campus of another public
institution, courses taught on military bases
or in correctional institutions, student teach-
ing, internships, clinical instruction,
practica, cooperative education work sta-
tns, field courses (when limited to
campus-based students), and other special-
ized types of distance instruction. Exemp-
tion may also be given for distance learning
instruction at a designated Auxiliary Loca-
tion. Instruction offered under all such ex-
emptions, however, must still be reported in
accordance with the Board's uniform re-
porting system and will be subject to moni-
toring for quality.

(c) If distance learning instruction
is provided regularly in an approved coop-
erative degree program, in a correctional
institution, on a military base, or at other
sites where an institution needs to utilize
resources not normally available on its main
campus, the site where the instruction is
received may be recognized as an Auxiliary
Location by the Board. Auxiliary locations
are recognized as having a specific, defined
academic mission; expansion beyond the
autherized mission requires prior approval
of the Board.

(d) The Commissioner may ap-
prove, as amendments to an institution’s
Annual Plan, courses submitted not later
than two weeks after the beginning of any
semester or summer session. The Commis-
sioner shall not approve additional courses
in excess of 20% of the number of courses
previously approved as part of the Annual
Plan for the requesting institution, or ten
courses, whichever is greater. Such courses
must first be submitted for consideration by
public and independent institutions in the
appropriate Regional Council(s).

§5.156. Procedures for Review and Ap-
proval of Lower-Division Distance Learn-
ing.
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(a) Each institution must submit for
review by all affected Regional Councils an
Annual Plan which lists by location all pro-
posed lower-division distance learning in-
struction. Requests for new locations and/or
substantially different classes or programs
at previously approved locations must be
submitted on application forms provided by
the Commissioner for that purpose.

(b) Proposed lower-division dis-
tance learning instruction must be reviewed
by the Regional Council of the Uniform
Service Region containing each proposed
site for the receiving of instruction in ac-
cordance with the provisions of this
subchapter.

{c) The Coctdinating Board recog-
nizes Regional Councils in each of the ten
state Uniform Service Regions. The presi-
dents—or designated representatives-of each
public and independent institution of higher
education with its main campus in the Re-
gion comprise the Council membership. A
Council Chair shall be elected by the mem-
bers, with term of service to be determined
by the respective Council.

(d) Each Regional Council has the
following responsibilities:

(1) Develop and file with the
Universities and Community and Technical
College Divisions of the Coordinating
Board its procedures and guidelines for re-
viewing Annual Plans for proposed lower-
division distance learning classes, pro-
grams, and locations in the Region.

(2) Facilitate inter-institutional
cooperation in the conduct of distance
learning instruction, assure that each institu-
tion in the Region has notification in ad-
vance of all lower-division classes,
programs, and locations proposed to be of-
fered in the Region by any other institution,
and provide each institution in the Region
full opportunity to review and comment on
the plans of other institutions.

(3) Make recommendations to
the Commissioner regarding Annual Plans
for Distance iLearning proposed to be of-
fered within its Uniform Service Region in
accordance with the consensus views of
Council members.

(4) Advise the Commissioner on
appropriate policies and procedures for ef-
fective state-level administration of lower-
division distance learning.

(5) Encourage excellence in the
conduct of lower-division distance learning
instruction.

(6) Study cooperatively the vari-
ous methods of providing lower-division
distance learning instruction, and promote
the use of those metheds which support
quality and promise the most effective and
efficient use of state resources.

(e) Procedures for submitting appli-
cations to the Board for authorization to
offer lower-division distance learning cias-
ses are as follows:

(1) Each Regional Council must
meet at least annually in the spring semester
to receive and review each institution’s An-
nual Plan for lower-division distance learn-
ing instruction proposed within the Region
for the following academic year. Distance
learning instruction proposed at any other
time of the year may be reviewed by Coun-
cil members by other means.

(2) Distance learning instruction
proposed by an institution must be reviewed
by the Regional Council and forwarded to
the Coordinating Board by a deadline set by
the Commissioner, together with the Coun-
cil's recommendations for approval or dis-
approval.

(3) If proposed classes could af-
fect an institution which is a member of
another Regional Council, the Annual Plan
must also be sent to that institution and to
the Council to which it belongs. The full
membership of that Council must review
the proposal and return a recommendation
to the originating Council. This recommen-
dation and that .of the originating Council
must both be sent to the Commissioner.

(4) Distance learning instruc-
tion proposed to be offered on a statewide
basis must be separately identified.

(5) Recommendations of the Re-
gional Councils must be submitted in a time
frame determined by the Commissioner to
permit annual consideration by the Board at
its April meeting.

6) The Commissioner will
consider the recommendations of Regional
Councils as well as any dissenting report
filed by an institution. Subject to the fol-
lowing section, the Commissioner has the
authority to approve or disapprove courses
and Annual Plans, and to resolve disputes
between or among institutions which cannot
be resolved by the Councils. The Commis-
sioner will report to all affected institutions
on approvals and disapprovals of classes
proposed under each Annual Plan at least
two weeks before the scheduled April
Board meeting, at which time the Board
may hear appeals to approvals and disap-
provals made by the Commissioner.

(f) During the passage of the year it
may be necessary for an institution to re-
quest approval of lower-division distance
learning activities not submiited as part of
its Annual Plan. Such proposed amend-
ments to an Annual Plan must be submitted
to affected Regional Councils prior to the
teaching of any additional classes. Each
Council Chair will forward recommenda-
tions to the Commissioner regarding the
appropriateness of such instruction. Amend-

ments shall be considered by the Commis-
sioner in accordance with §5.155(d) of this
title (relating to Annual Plan for Distance
Learning).

§5.157. Procedures for Review and Ap-
proval of Upper-Level and Graduate Dis-
tance Learning.

(a) Each January the Commissionzr
will initiste an exchange of information
among all public and independent senior
institutions, whether they propose to offer
distance learning instruction for the follow-
ing academic year or not. The exchange
will be used to develop long-range plans for
meeting state and regional needs, achieving
institutional cooperation, and eliminating
unnecessary duplication of offerings. Insti-
tutions must notify all other potentially af-
fected institutions of their Annual Plans for
the next academic year within the time
frame prescribed by the Commissioner, and
must seek to eliminate any conflicts or du-
plication.

(b) Institutions must submit their
official requests for approval by the Com-
missioner of distance instruction classes on
forms provided by the Commissioner.

(¢) The Commissioner has the au-
thority to resolve disputes between or
among institutions, and has the authority to
approve or disapprove courses and Annual
Planis subject to the following section.

(d) The Commissioner will report
to all affected institutions on approvais and
disapprovals of distance learning activities
proposed under each Annual Plan at least
two weeks before the scheduled July Board
meeting, at which time the Board may hear
appeals to approvals and disapprovals made
by the Commissioner.

(e) During the passage of the year it
may be necessary for an institution to re-
quest approval of courses not submitted as
part of its annual plan. The Commissioner
shall consider such requests in accordance
with §5. 155(d) of this subchapter if they
are accompanied by documentation of dis-
cussions with other public and independent
institutions 4n the affected Uniform Service
Region concerning the proposed classes.

§5.158. Approval of State-Funded Owt-of-
State and Foreign Courses.

(a) State-funded out-of-state and
foreign courses offered by Texas public in-
stitutions of higher education or by an ap-
proved consortium composed of Texas
public institutions must have prior approval
by the Commissioner in order for the se-
mester credit hours or contact hours to be
used for formula reimbursement. The fol-
lowing procedures shall apply:

(1) An institution or consortium
must submit to the Commissioner an appli-
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cation for state funding which demonstrates
that the course meets the criteria set forth in
subsection (b) of this section.

(2) The Commissioner or desig-
nee will review applications in accordance
with the standards and criteria outlined in
this subchapter, and will notify the request-
ing institution of approval or denial of
course applications, including a written ex-
planation for any denials.

(3) A course that has been pre-
viously approved to be offered at an out-of-
state or foreign location may be re-approved
on the basis of institutional certification that
the course is the same as that previously
approved.

(b) State-funded out-of-state and
foreign courses are subject to the following
standards and criteria:

(1) All students enrolled must
meet all institutional standards for admis-
sion and must be actually admitted to the
institution or one of the participating institu-
tions in an approved consortium. All stu-
dents enrolled must pay the appropriate
tuition and fees for their residency category
for the total number of credit hours earned.
Financial aid must be available to students
registering in foreign classes on the same
basis as it would be for such students seek-
ing financial aid for on-campus instruction.
Additional financial aid may be furnished
by the mnstitution as appropriate.

(2) Instruction must be provided
by faculty of the institution or one of the
consortium institutions and be supervised
and evaluated according to appropriate in-
stitutional policies. Exceptions may be
made by the Commissioner to take advan-
tage of uniquely qualified instructors at an
out-of-state or foreign location if the institu-
tion provides for individual justification and
approval by the appropriate faculty or insti-
tutional officials.

(3) Individval courses must
meet the following standards and criteria:

(A) Each course must be on
the approved course inventory of the main
campus of the institution or a eonsortium
institution, must be a part of an approved
degree or certificate program, and must be
justified in terms of academic, cultural, or
other resources available at the specific lo-
cation(s).

(B)  Instruction must con-
form to all relevant academic policies of the
institution. All classes must conform to the
institution’s workload and enroliment re-
quirements, contact hour/credit ratio, and
similar matters.

(C) Courses may not offer
credit for activities undertaken primarily for
travel, recreation, or pleasure.

(D) Minimum class enroll-
ments must conform to the same standards
applicable were the class to be offered on-
campus.

(4) Multi-course offerings must
meet the following standards and criteria:

(A) A group of courses
taught by an individual faculty member and
offered in the same time period and in the
same out-of-state or foreign location may be
considered as an aggregate for approval

purposes.

(B) Some courses may be .

approved within an aggregate request with-
out satisfying paragraph 3(A) of this sub-
section; however, the Commissioner may
approve a multi-course aggregate only if at
least one-half of the classes (making up at
least one-half of the combined credit hours)
comply with paragraph 3(A) of this subsec-
tion. All other criteria in this subsection
must be fully met by all courses that make
up a multi-course aggregate.

(5) Advertising or marketing for
out-of-state and foreign classes should em-
phasize the instructional nature of the clas-
ses, and may not emphasize or create the
impression that the classes are primarily
credit-for-travel experiences.

(6) Faculty and staff may not
realize unusual perquisites or unusual finan-
cial gain for teaching out-of-staie or foreign
classes.

(7) Except for funds specifically
appropriated for international activities (e.g.
state incentive programs, scholarships, etc.),
state funds may not be used for faculty or
student travel, meals and lodging, or other
incidental expenses associated with out-of-
state or foreign instruction.

(8) Any free tickets for travel,
accommodations, or other expenses pro-
vided by travel agents, carriers, or hotels
must be used in direct support of the in-
structional program and may not be made as
gifts to faculty or staff members or their
families.

(9) No state funding will be pro-
vided for courses or credits delivered by
Instructional  Telecommunications (see
§5.151(b) of this title (relating to Terminol-
ogy)) to reception sites outside state bound-
aries.

§5.159. Non-State-Funded Out-of-State and
Foreign Classes.

(a) Out-of-state  and foreign
courses offered by public universities and
health related institutions, for which no
state funds are expended, may be taught
without prior approval of the Board. How-
ever, prior Board approval is required for
full degree programs offered under these

circumstances. Institutions are expected to
ensure that all such instruction meets the
quality standards expected of Texas higher
education institutions.

(b) Community and technical col-
leges proposing to offer out-of-state or for-
eign courses for which no state funds are
expended are subject to the provisions of
Chapter 9, Subchapter L of these rules and
regulations.

Issued in Austin, Texas, on November 15,
1995.

TRD-9514909 James McWhorter

Assistant Commissioner for
Administration

Texas Higher Education

Coordinating Board
Effective date: November 16, 1995
Expiration date: March 15, 1996

For further information, please call: (512)
483-6160

$ ¢ %
Subchapter J. Instructional
Telecommunications

¢ 19 TAC §§5.191-5.195

The Texas Higher Education Coordinating
Board proposes the emergency repeal of
§§5.191-5.195 concerning Instructional Tele-
communications. A requirement of state law
requires adoption of this rule on an emer-
gency basis for the reason that program im-
plementation must begin in January 1996.

The repeal of the rules is propcsed under
Texas Education Code, §61.051 and
§130.086.

§5.191. Scope and Purpose.
§5.192. Exemptions.

§5.193. Institutional Plan.

§3.194. Standards and Conditions.

§5.195. Statewide Review.

Issued in Austin, Texas, on November 15,
1905,

TRD-9514913 James McWhorter

Assistant Commissioner for
Administration

Texas Higher Education
Coordinating Board

Effective date: November 16, 1995
Expiration date: March 15, 1996

For further information, please call: (512)
483-6160

¢ ¢ ¢
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Chapter 21. Student Services

Subchapter HH. Exemption
Program For Texas National
Guard/ROTC Students

¢ 19 TAC §§21.1052-21.1069

The Texas Higher Education Coordinating
Board adopts on an emergency basis
§§21.1052-21.1069 conceming tuition ex-
emptions for Texas National Guard/ROTC
students. A requirement of state law requires
adoption of this rule on an emergency basis
for the reason that program implementation
must begin in January 1996.

The new sections to the rules are proposed
under Texas Education §54.212.

§21.1052. Purpose. The purpose of the
program is to provide the state additional
well-trained commissioned officers for the
Texas National Guard.

§21.1053. Administration. The Texas
Higher Education Coordinating Board shall
administer funds appropriated to reimburse
institutions for the exemptions and shall
assist in the administration of the program.

§21.1054. Delegation of Powers and Du-
ties. The board delegates to the Commis-
sioner of Higher Education the powers,
duties and functions authorized by
Subchapter D, Chapter 54, of the Texas
Education Code as provided in this
subchapter.

§21.1055. Definitions. The following
words and terms, when used in this
subchapter, shall have the following mean-
ings, unless the context clearly indicates
otherwise.

Adjutant General-Th¢  Adjutant
General’s Office of the Texas National
Guard.

Board-The Texas Higher Education
Coordinating Board.

Commissioner-The commissioner of
higher education, the chief executive officer
of the board.

Financial need-The cost of atten-
dance at an eligible institution less the ex-
pected family contribution and any gift aid
for which the student is eligible. The cost of
attendance and family contribution are to be
determined in accordance with board guide-
lines. The cost of attendance includes tu-
ition, fees, books and supplies and living
expenses.

Full-time Student-An individual en-
rolled for the equivalent of at lcast 12 se-
mester credit hours each semester, including
military science courses.

Minority-A student whose ethnic or
racial group is Black (Non-Hispanic), His-
panic, American Indian or Alaskan Native,
or Asian or Pacific Islander.

Program Officer-The Texas Na-
tional Guard/ROTC Exemption Program
Officer designated by an eligible institution
to represent the board for the program on
that campus.

Resident-A bona fide resident of the
State of Texas as determined by the board.
Nonresident students eligible to pay resident
tuition rates are excluded from this pro-
gram.

Room and Board Exemption-An ex-
emption from the payment of an eligible
institution's fees and charges for lodging
and board as described in §21.1062(b) of
this title (relating to Award Amounts).

ROTC Institution-An ‘institution of
higher education, as defined by the Texas
Education Code, §61.003 that maintains a
Reserve Officers’ Training Corps (ROTC).

Tuition and Fee Exemption-An ex-
emption from the payment of all of an
eligible institution’s dues, fees, and earoll-
ment charges, including correspondence
courses, general property deposit fees, and
student services fees. This does not include
fees or charges for clothing, books or sup-
plies.

§21.1056. Agreement with Adjutant Gener-
al's Office. The board shall enter into an
agreement with the Adjutant General’s Of-
fice regarding the two agencies’ relative
responsibilities for the exemption program.
The agreement shall include provisions re-
garding:

(1) the appointment of Texas
National Guardsmen to the institutions’ se-
lection committees;

(2) dissemination of program in-
formation through the use of National
Guard recruiting offices;

(3) the collection of payments
made by students failing to complete the
contractual obligations of the program; and

(4) projected staffing require-
ments for the Texas National Guard.

§21.1057. Selection Committee.

(a) Membership. Each eligible in-
stitution shall create a three-member selec-
tion committee. Members of the committee
are to be nominated by the institution’s
Chief Executive Officer. Final members
shall be designated by the commissioner.
Each committee is to include a military
science faculty member and a commis-
sioned officer of the Texas National Guard
appointed by the adjutant general.

(b) Duties. The selection commit-
tee shall;

(1) review applications and con-
duct interviews of students who have ap-
plied for the exemption 1 determine
which students qualify to e the ex-

emption, taking the following criteria into
consideration:

(A) individual qualifications,
with emphasis on the leadership, communi-
cation, and organizational abilities and
skills required of commissioned officers;

(B) the financial need of the
applicant;

(C) the state’s ethnic, racial
and gender diversity; and

(D) projected staffing re-
quirements for the Texas National Guard.

(2) determine whether an exten-
sion of the two-year lodging and board ex-
emption or four-year tuition and fee
exemption should be granted for periods of
active military duty required of the student,
and

(3) determine whether an ex-
emption récipient who loses his/her exempt
status may serve the remainder of his/her
contractual obligation as an enlisted mem-
ber of the Texas National Guard, subject to
being accepted into and maintaining mem-
bership in the Texas National Guard in the
same manner as any other person. °

§21.1058. Eligible Institution.

(@) An eligible institution is a pub-
lic institution of higher education as defined
in the Texas Education Code, §61.003,
which maintains a Reserve Officers’ Train-
ing Corps (ROTC).

(b) The chief executive officer of
an eligible institution shall designate a
Texas National Guard/ROTC Exemption
Program Officer. Unless otherwise specified
by the chief executive officer of the institu-
tion, the Professor of Military Science of
the institution shall be the board’s on-
campus agent to certify all institutional ac-
tivities with respect to this program.

§21.1059. Eligible Student. An eligible
student is an undergraduate student who
meets the following requirements:

(1) is admitted to the institu-
tion's Reserve Officers’ Training Corps
program or is a participant in such a pro-
gram, if the student is attending another
public institution of higher education which
provides for cross enrollment in the ROTC
institution’s ROTC program, the student
may be considered for selection.

(2) becomes a member of the
Texas Army National Guard or the Texas
Air National Guard and maintains satisfac-
tory performance as prescribed by the adju-
tant general's department as a member in
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good standing during the term of the stu-
dent’s contractual obligation;

(3) possesses and maintains
from the date of enrollment through com-
pletion of the degree program the academic
and personal conduct standards established
by each ROTC institution;

(4) maintains full-time enroll-
ment status;

(5) enters into a contract with
the State of Texas to accept a commission
in the Texas National Guard as a second
lieutenant on graduation from the ROTC
institution and serve no less than four years
as a commissioned officer;

(6) passes the physical examina-
tion requirements required for becoming a
commissioned officer in the Texas National
Guard.

§21.1060. Dissemination of Informa-
tion. The board shall provide for the dis-
tribution of information about the program
to eligible institutions and coordinate activi-
ties with the adjutant general’s office in the
distribution of information to high schools.

§21.1061. Sources ¢f Funding. Expendi-
tures in the program shall not exceed the
amount appropriated by the State of Texas
for that purpose.

§21.1062. Award Amounts.

(a) Tuition and fee exemption
amounts. Selected recipients may receive an
exemption for the amount of their actual
tuition and fee charges at their institution
for up to four years while enrolled as under-
graduates. If the student’s program of study
extends to a fifth year, the exemption will
not be extended to that additional year

(b) Room and board exemption
amounts. Selected recipients may receive an
exemption for an amount equal to their
actual dormitory room and board expenses
for their first two years at the institution. If
the student is not living in campu:s housing,
but the institution does have such housing,
the amount to be awarded as a room and
board exemption is the average charged for
a student in that institution’s campus hous-
ing. If the institution does not have campus
housing, the exemption may equal the aver-
age room and board allowance reported to
the board by public universities for that year
for students who are receiving some type of
financial assistance.

(c)  Bxemptions and reimburse-
ments to students. If student selection is
completed prior to the payment of tuition
and fees or room and board for a particular
term, the institution is to exempt the se-
lected students from the payment of the
appropriate charges. If selection is com-

.

pleted after the payment of such charges,
the institutions shall reimburse students for
the appropriate amounts as indicated in sub-
sections (a) and (b) of this section.

(d) Reimbursements for institu-
tions. Each term, after selected students
have enrolled at their institutions, the insti-
tutions may send the board, on a form pro-
vidled by the board, a request for
reimbursement for the exempted charges.
The board, as soon as possible, will issue
checks to the institutions for the indicated
amounts.

§21.1063. Allocation of Exemptions Among
Institutions. The maximum number of ex-
emptions which can be awarded statewide
each year is 150. Each ROTC institution
shall be allocated at least two exempt stu-
dents each academic year. The maximum
number of exempt students for each ROTC
institution will be determined by the per-
centage of the institution’s Army and Air
Force Reserve Officers’ Training Corps en-
rollment in relation to statewide Army and
Air Force Reserve Officers’ Training Re-
serve Officers’ Training Corps enrollment.
Percentages shall be calculated during the
fall semester of every odd-numbered year.
Institutions will have until October 15 of
each year to inform the board of their selec-
tion of exemption recipients. If they fail to
have their full allotment awarded as of that
date, the board will reallocate the unused
slots to other eligible institutions which
have used their full allotments.

§21.1064. Partial Awards. An institu-
tion’s selection committee may re-award the
unused portion of an exemption left when
an exemption recipient drops out of the
program. However, the student selected to
fill the unfinished exemption must meet the
following criteria:

(1) must have originally applied
for an exemption in the same year as the
student who dropped out of the program
applied; i.e., was an alternate for that year.

(2) meet the eligible student re-
quirements as outlined in §21.1059 of this
title (relating to Eligible Student).

(3) agree to mest the same con-
tractual obligations as studlents receiving the
exempiions as entering freshmen,; i.e., four
years' service as a commissioned officer in
the Texas National Guard, or full repayment
of the value of the exemptions extended,
plus interest, if hefshe fails to complete the
requirements of the contract.

§21.1065. The Application Process.

(a) To apply for an exemption, the
student must complete the full application
packet for the Texas National Guard/ROTC
Exemption Program and submit it to the

program officer at the ROTC institution
he/she plans to attend.

(b) The selection committee at the
institution will review all applications and
rank applicants according to a set of criteria
developed by the board and the adjutant
general’s office.

(c) Top candidates will be asked to
sit for at least one interview, to be con-
ducted using a set of questions developed
by the board and the adjutant general’s of-
fice.

(d) Candidates who do well on the
interview will be required to take the physi-
cal examination required for commissioning
officers.

(e) The selection committee will fi-
nalize its decisions and notify the board of
its selections by no later than October 15,

§21.1066. The Texas National Guard/ROTC
Exemption Program Contract. Each par-
ticipating student must enter into a contract
with the State of Texas. In the contract,

(1) the student must agree to:

(A) be admitted to his/her
institution’s Reserve Officers’ Training
Corps program or be a participant in such a
program,

(B) become a member of the
Texas Army National Guard or the Texas
Air National Guard and maintain satisfac-
tory performance as prescribed by the adju-
tant general’s department as a member in
good standing during the term of the my
contractual obligation.

(C) maintain from the date of
first exemption under this program through
completion of his/her degree, the academic
and personal conduct standards established
by the institution.

(D) maintain full-time enroll-
ment or to immediately notify the com-
manding officer of hisher ROTC unit
should he or she drop below the required
level of enrollment.

(E) immediately upon grad-
uation from the ROTC institution, accept a
commission in the Texas National Guard as
a second lieutenant and serve no less than
four years as a commissioned officer.

(F) repay to the state the’

amount of tuition, fees and other charges
for which he/she received an exemption and
which he/she has not yet repaid through
service, pius interest as determined by the
board, should the student fail to maintain
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exempt status or fail to accept a commission
in the Texas National Guard, or otherwise
fail to meet the obligations of the contract,

(G) wunderstand that under
circumstances requiring repayment, -the full
amount of his/her obligation is to be repaid
by no later than the fifth anniversary of the
date of the circumstances which required
him/her to make repayment.

(2) the institution must agree to:

(A) provide the students se-
lected for exemptions through this program
a statement of the adjutant general’s criteria
for maintaining satisfactory performance as
a member in good standing during the term
of the student’s contractual obligation,

(B) provide the students se-
lected for exemptions through this program
a statement of the institution’s required aca-
demic and personal conduct standards,

(C) award exemptions for the
actual tuition and fees paid by the selected

student at this institution for up to four
years while the student meets the program’s
requirements, Should the student be called
into active military service during his/her
enroliment at this institution, the four year
time frame may be extended at the institu-
tion’s selection committee’s discretion.

(D) award exemptions for
room and board as indicated in §21.1062(b)
of these rules to eligible students enrolled in
their first two years at the ROTC institution.

§21.1067. Noncompliance. If the student
fails to fulfill any obligation outlined in the
exemption program contract, he or she shall
be in noncompliance with the contract and
will be required to repay any remaining
portion of the his/her contractual obligation
to the state. Such repayment requirements
will be outlined in the promissory note
signed by the student upon receipt of an
exemption under this program.

§21.1068. Reporting Requirements.

(2) In the fall of each odd-
numbered year, each ROTC institution is

' §21.1069. Program Reviews.

required to provide the beard enroliment
statistics for its ROTC program.

(b) By October 15 of each year, the
institution is to notify the board of its selec-
tions. If selections have not been made by
this date, the unused exemptions will be
reallocated by the board to other eligible
institutions.

Any institu-
tion whose students receive exemptions
through this program will be subject to an
annual program review.

Issued in Austin, Texas, on November 15,
1995.

TRD-9514915 James McWhorer

Assistant Commissioner for
Administration

Texas Higher Education

Coordinating Board
Effective date: November 16, 1935
Expiration date: March 15, 1996
For futher information, please cell: (512)
483-6160

¢ ¢ ¢
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Name: Cristine Smith
Grade: 4

School: Nursery Elementary School, Nursery ISD
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PROPOSED

Before an agency may permanently adopt a new or amended section or repeal an existing section, a

proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also, in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons, a governmental subdivision or agency, or an association having at least

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 1. ADMINISTRA-
TION

Part VII. State Office of
Administrative Hearings

Chapter 155. Rules of
Procedure

o 1 TAC §155.5

The State Office ot Administrative Hearings
(SOAH) proposes an amendment to §155.5
concerning the rules of practice and proce-
dure before the Office by adding new subsec-
tion (e). The proposed new subsection
concerns the adoption of a seal to cerlify the
agency's official acts, including certification of
transcripls of administrative license revoca-
tion (ALR) hearings conducted pursuant to
Texas Transportation Code, Chapters 522,
524, or 724. The major objective of this pro-
posed new subsection is to allow SOAH to
affix its seal on the transcripts of ALR hear-
ings which are appealed. The seal will aid in
certifying the transcript as true, corect and
complete. The seal will also aid SOAH in
certifying other official acts of the agency.

SOAH is a state agency pursuant to Govern-
ment Code, Chapter 2001, §2001. 003(7)
which defines "state agency” as a "state offi-
cer, board, commission, or department with
statewide jurisdiction that makes rules or de-
termines contested cases" and Chapter 2003,
§2003.021(a) which defines SOAH as a state
agency. Government Code, Chapter 2051,
§2051.001, authorizes the adoption of a seal
with which to attest to official document, cer-
tificate, or other written paper by a "commis-
sion or board created by state law and a
commissioner whose office is created by
state law". A commissicner is a single admin-
istrative or execulive officer. See, Standard
Securities Service Corporation v. King, 341
S.w.2d 423 (Tex. 1960).

The state officer who heads SOAH bears the
title "chief adminisirative law judge”. This offi-
cer is the functional equivalent of a commis-
sioner since the chief adminislrative law
judge exercises all the powers normally in-
vested in a commissioner-to hire staff, to set
and enforce agency policy, to adopt rules,
and 1o coordinate and supervise the operation
of tho agency's business. As a state officer
the chisl administrative law judge is also the
legal equivalent of & state commisgion or

board under the definition of "state agency™ in
Government  Code,  Chapter 2001,
§2001.003(7). The chief adminisirative law
judge, like his equivalent, the commissioner,
can adopt an agency seal as required to
perform agency duties. State agencies may
adopt rules which describe the procedure or
praclice requirements of the agency
(pursuant to Government Code, Chapter
2001, §2001.003 and §2001.004) and may
exercise powers necessarily implied from du-
ties imposed by statute. City of Sherman v.
Public Utility Commission, 643 S.W.2d 681
(Tex. 1983).

Chapter 159, §159.37, of this title, (relating to
Appeal of Judge's Decision), requires SOAH
to certify the record for purposes of appeal of
ALR hearings. A court of record affixes its
seal to certify the official record of a proceed-
ing. The seal is a safeguard to deter alter-
ation of the record, to distinguish the original
of the record, and to ensure the authenticity
of the record. SOAH's duty to prepare and
certify ALR records implies the ability to do
those things which will facilitate the certifica-
tion of those records. Adoption of an agency
seal will allow SOAH to certify its records as
done by all other courts of record in the state
and will allow SOAH to the benefits conferred
by use of a seal.

Steven L. Martin, Chief Administrative Law
Judge, has determined that for the first five-
year period the rule is in effect, there will be
no fiscal implications for state or local govern-
ment as a result of enforcing or administering
the rule.

Mr. Martin also has determined that for each
year of the first five-year period the rule is in
effect the public benefit anticipated as a result
of enforcing the rule will be that documents
embodying official acts of SOAH will be easily
recognized by the agency's seal affixed to
said documents. Anticipated economic costs
are limited to those associated with obtaining
the actual seals for use by SOAH. There is no
anticipated economic cost to persons who are
required to comply with the proposed rule.

Comments may be submitted to Ruth
Casarez, Senior Administralive Law Judge,
State Office of Administrative Hearings, P.O.
Box 13025, Austin, Texas 78711-3025 (512)
475-4983.

The amended rule i$ proposed under Govern-
ment Code, Chapter 2003, which authotizes
the State Otfioe of Adminigirative Hearings to

conduct contested case hearings; Govern-
ment Code, Chapter 2001, §2001.004, which
requires agencies to adopt rules of practice
setting forth the nature and requirements of
formal and informal procedures; and under
Texas Transporiation Coda, Chapter 524,
§524.002 and Chapter 724, §724.003, which
provide that SOAH and the Department of
Public Safety shall adopt rules to administer
the Administrative License Revocation stat-
ute.

The following statutes are affected by this
proposed amendment: Texas Transportation
Cede, Chapters 522, 524 and 724; Texas
Penal Code, Chaptéer 49; and Government
Code, Chapters 2001 and 2003.

§155.5. General.
(a)-(d) (No change.)

(e) The Office may obtain a seal
to authenticate its official acts, including
certifying copies of the transcript of the
records made pursuant to hearings under
this Chapter and Chapter 159, of this
title, (relating to the Rules of Procedure
for Administrative License Susupension
Hearings) or pursuant to Texas Trans-
portation Code, Chapters 522, 524, or
724. The seal shall have a star with five
points and the words "State Office of
Administrative Hearings" engraved upon
it.

This agency hereby cerifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 17,
1995

TRD-9515026 Shelia Balley Taylor

Deputy Chiet Administrative
Law Judge

State Office of

Administrative Hearing

Earliest possible date of adoption: December
25, 1995

For further information, please call:
475-4993

¢ ¢ ¢
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TITLE 10. COMMUNITY
DEVELOPMENT

Part I. Texas Department
of Housing an
Community Affairs

Chapter 21. Introductory
Provisions

¢ 10 TAC §21.20

The Texas Department of Housing and Com-
munily Affairs (the Department) proposss
new §21.20, concerning the annual reporting
requirements for Local Housing Finance Cor-
porations (the "LHFC"). The new section is
necessary to provide procedures for the re-
porting to the Depariment by the locat hous-
ing finance corporations or their designees.
This new section is proposed pursuant the
amendment to the Local Government Code,
Chapter 394, §394.027.

David Armstrong, Manager of the Housing
Resource Certer, has determined that for the
first five year period the section is in effect
there will be no fiscal implications for state or
local government as a result of enforcing or
administering the section.

Mr. Armstrong also has determined that for
each year of the first five-years the section is
in effect, the public benefit anticipated as a
result of enforcing the section will be the
enhancement of the stdte’s ability to provide
safe and sanitary housing for Texan's through
the coordination of the reporting requirements
for the LHFC. There will be no effect on small
businesses. There is no anticipated economic
cost to persons who are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to David Armstrong, Manager, Housing Re-
source Center, Texas Department of Housing
and Community Affairs, 811 Barton Springs
Road, Suite 500, Austin, Texas 78704.

The new section is proposed under the Texas
Government Code, Chapter 2806; and Acts
of the 74th Legislature, §9 of Chapter 951,
amending Subchapter C, Chapter 394, Local
Government Code, by adding §394.027,
which provisions provide the Department with
the authority to adopt rules governing the
administration of the Department and ils pro-
grams.

The Texas Government Code, Chapter 2306
and Local Government Code, Chapter 394,
are affected by this new section.

§21.20. Annual Report from Housing Fi-
nance Corporations.

(a) A Housing Finance Agency
subject to the provisions of the Local Gov-
ernment Code, Chapter 394, shall file or
cause to be filed with the Texas Department
of Housing and Community Affairs, (the
"Department"), on or before August 1 of
each year, reports in accordance with this
section.

(b) The single family report shall
include information for each single family
mortgage loan made by the housing finance

corporation during the preceding 12 months
ending June 30 of the year the report is
filed. The report shall include data reported
by the originating lenders under the Federal
Home Mortgage Disclosure Act.

(¢) The multifamily report shall in-
clude information similar to the geographic
and demographic information contained in
the Departments multifamily compliance for
and tenant income certification (household
size, income and project location).

(d) The reports must be in a format
and on a form prescribed by the Depart-
ment, Either the Housing Finance Corpora-
tion or a third party designee shall file the
report with the Department. The reporting
form prescribed by the Department, shall be
filed in paper form, as well as in an elec-
tronic form acceptable to the Department
(computer  tape, disk or upload
electronically).

(e) On or before August 1 of the
reporting year a third party reporting entity,
other than a housing finance corporation,
shall file the report and noiuce with the
Department. Notice shall also be filed with
the Housing Finance Corporation, and the
Texas Bond Review Board. The notice shall
be in writing certifying compliance with the
filing and reporting requirement of this sec-
tion. If this information is not filed then the
third party reporting entity shall file a writ-
ten notice certifying and explaining the rea-
son for the non compliance, including a
date compliance will be achieved with the
Department and the Housing Finance Cor-
poration. A housing corporation may in-
clude the reporting and notice requirements
in the applicable bond transaction docu-
ments.

() On or before August 1 of the
reporting year a Housing Finance Corpora-
tion that is not using a third party entity to
report shall file the reports required by this
section with the Department, or notify the
Department of the non-filing and provide a
date by which the reports will be filed. A
Housing Finance Agency (HFA) when it
issues bonds, shall cause the master servicer
or similar party in a single family bond
transaction to file a form of the HUMDA
report and the developer/project owner in a
multi family bond transaction to file a
multi-family bond compliance report with
the Department in electronic form, the
HUMDA Report or the multi-family com-
pliance report in a form approved by the
Department, may be filed either on com-
puter tape, disk or upload electronically.
The reporting entity shall file with the De-
partment, the Housing Finance Corporation,
the Trustee and the Texas Bond Review
Board written notice certifying compliance
with the filing requirement or a written
notice certifying and explaining the non
compliance, including a date compliance
will be achieved. To facilitate this process

the applicable bond and transaction docu-
ments, including but not limited to, ind8n-
ture, master resolution,  mortgage
origination, agreement, servicer’s agree-
ment, loan agreement, regulatory agree-
ment, land use restriction agreement, and
compliance agreements, shall contain the
warranty, representation and covenant that
the master servicer/developer can and will
comply with the above requirements by fil-
ing the information required, in the form
required with the notice certifying compli-
ance or non compliance with the Issuer,
Texas Department of Housing and Commu-
nity Affairs, Trustee, and the Texas 'Bond
Review Board. It is agreed that failure to
file is deemed a technical default under this
provision, curable within ten days of the
initial due date. Failure to file is a report-
able situation to the State Information Re-
pository (Name). ,

This agency hereby certifies that the proposal
has heen reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 20,
19695.

TRD-9515046 Larry Paul Manley

Executive Director
Texas Department of
Housing and

Com: ~unity Affairs

Eariiest possible date ot adoption: December
26, 1995 ¢ .

For further information, please call: (512)
475-3916

¢ ¢ ¢
TITLE 19. EDUCATION

Part I. Texas Higher
Education Coordinating
Board

Chapter 5. Program
Development

Subchapter H. Approval of
Off-Campus and Out-of-
District Instruction for Pub-
lic Colleges and Universities

¢ 19 TAC §§5.151-5.155, 5.157,
5.158

(Editor's Nota: The Texas Higher Education
Coordinating Board proposes for permanent
adoption the repealed sections it adopts on
an emergency basis in this issue. The text of
the repealed sections may be examined in
the offices of the Texas Higher Education
Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Build-
ing, 1019 Brazos Street, Austin.)

The Texas Higher Education Coordinating
Board proposes the repeals of §§5.151-
5.1585, 5.157, and 5.158, concerning Of-
Campus and Out-of-District Instruction for
Public Colleges and Universilies. The repeals
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will: ease constraints on universities and
health science centers offering courses on
other campuses; enhance the freedom of
each community college to use any mode of
instruction within the boundaries of its taxing
authority; eliminate the “one-third rule” for the
delivery of distance instruction (a rule which
required one-third of any degree to be taken
by a student on campus); omit the limit of
three years on approval of off-caimpus mas-
ter's programs; and do away with cument
requirements for initial Institutional Plans for
live off-campus instruction and annual finan-
cial reports for Instructional Telecommunica-
tions.

Dr. Bill Sanford, Assistant Commissioner for
Universities has determined that for the first
five-year period the repeals are in effect there
will be no fiscal implications as a result of
enforcing or administering the repeals.

Dr. Sanford also determined that for each
year of the first five years the repeals are in
effect the public benefit anticipated as a resuit
of enforcing the repeals will be additional
emphasis will be given to the systematic re-
view of each institution's annual instructional
plan by peer institutions. They would also
retain the Board's fong-standing requirements
to assure quality instruction, and would con-
tinue to permit the Commissioner o approve
one-time, experimental offerings of a fimited
number of courses and to address emer-
gency requests. There will be o effect on
small businesses. There is no anticipated
economic costs to persons who are required
to comply with the repeals as proposed.

Comments on the proposal may be submitted
to Dr. Kennath H. Ashworth, Commissioner of
Higher Education, Texas Higher Education
Coordinaling Board, P. O. Box 12788, Capitot
Station, Austin, Texas 78711.

The repeals are proposed under Texas Edu-
cation Code, §61.051 and §130. 0858 which
providas the Texas Higher Education Coordi-
nating Board with the authority to adopt rules
concerning Approval of Distance Leaming for
Public Colleges and Universities.

There were no other ssctions affected by
these repeals.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 15,
1995.

TRD-9514912 James McWhorter

Assistant Commissioner for
Administration

Texas Higher Education
Coordinating Board

Proposed date of adoption: January 19, 1995
For further information, please call: (512)
483-6160

¢ ¢ ¢

Subchapter H. Approval of
Distance Learning for Public
Colleges and Universities

¢ 19 TAC §§5.151-5.159

(Editor's Note: The Texas Highar Education
Coordinating Board proposes for permanent

adoption the new sections it adopts on an
emergency basis in this issue. The text of the
new sections is in the Emergency Rules sec-
tion of this issus.)

The Texas Higher Education Coordinating
Board proposes new §§5.151-5. 159, con-
cemning Approval of Distance Learning for
Public Colleges and Universities. The amend-
ments will: ease constraims on universities
and health science centers offering courses
on other campuses; enhance the freedom of
each community college to use any mode of
instruction within the boundaries of its taxing
authority; eliminate the "one-third rule” for the
delivery of distance instruction (a rule which
required one-third of any degree to he taken
by a student on campus); omit the limit of
three years on approval of off-campus mas-
ter's programs; and do away with current
requirements for iniial Institutional Plans for
live off-campus instruction and annual finan-
cial reports for Instructional Telecornmunica-
tions.

Dr. Bifi Sanford, Assistant Commissioner for
Universities has determined that for the first
five-year period the rules are in effect there
will be nogiscal implications as a resuli of
enforcing or administering the rules.

Dr. Sanford also has determined that for each
year of the first five years the rules are in
effect the public benefit anticipated as a result
of enforcing the rules will be additional em-
phasis will be given to the systematic review
of each institution’s annual instructional plan
by peer institutions. They would also retain
the Board's long-standing requirements to as-
sure quality instruction, and would continue to
permit the Cominissioner to approve one-
time, exparimental offerings of a limited num-
ber of courses and to address emergency
requests. There will be no effect on small
businesses. There is no anticipated economic
costs to persans who are required to comply
with the rules as proposed.

Comments on the proposal may be submitted
to Dr. Kenneth H. Ashworth, Commissioner of
Higher Education, Texas Higher Education
Coordinating Board, P. O. Box 12788, Capitol
Station, Austin, Texas 78711.

The new rules are under Texas
Education Code, §61.051 and §130. 086,
which provides the Texas Higher Education
Coordinating Board with the authority to
adopt rules conceming Approval of Distance
Leaming for Public Colleges and Universities.

There were no other sections affected by
these rules.

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 15,
1995.

TRD-9514910 James McWhorter

Assistant Commissioner for
Administration

Toxas Higher Education

Coordinating Board
Proposed date of adoption: January 19, 1998

For further information, please call: (512)
483-6160

¢ ¢ ¢

Subchapter J. Instructional
Telecommunications
¢ 19 TAC §§5.191-5.195

(Editor's Note: The Texas Higher Education
Coordinating Board proposes for permanent
adoption the repealed sactions it adopts on
an emergency basis in this issue. The text of
the repealed sections may be examined in
the offices of the Texas Higher Education
Coordinating Board or in the Texas Register
office, Room 245, James Earl Rudder Build-
ing, 1019 Brazos Street, Austin.)

The Texas Higher Education Coordinating
Board proposes the repeals of §§5.191-
5.195, conceming Instructional Telecommuni-
cations. The repeals will: ease constraints on
universities and health science centers offer-
ing courses on other campuses; enhance the
freedom of each community college 1o use
any mode of instruction within the boundaries
of its taxing authority; eliminate the "ona-third
rule” for the delivery of distance instruction (a
rule which required one-third of any degree to
be taken by a student on campus); omit the
limit of three years on approval of off-campus
master's programs; and do away with current
requirements for initial Institutional Plans for
live off-campus instruction and annual finan-
cial reports for Instructional Telecommunica-
tions.

Dr. Bill Sanford, Assistant Commissioner for
Universities has determined that for the first
five-year period the repeals are in eflect there
will be no fiscal implications as a result of
enforcing or administering the repeals.

Dr. Bill Sanford also determined that for each
year of the first five years the repeals are in
effect the public benefit anticipated as a resuit
of enforcing the repeals will be additional
emphasis will be given to the systematic re-
view of each institution’s annual instructional
plan by peer institutions. They would also
retain the Board's long-standing requirements
to assure quality instruction, and would con-
tinue to permit the Commissioner to approve
one-time, experimental offerings of a limited
number of cowses and to address emer-
gency requests. There will be no effect on
small businesses. There is no anticipated
economic costs to persons who are required
to comply with the repeals as proposed.

Comments on the proposal may be submitted
to Dr. Kenneth H. Ashworth, Commissioner ot
Higher Education, Texas Higher Education
Coordinating Board, P. O. Box 12788, Capitol
Station, Austin, Texas 78711.

The repeals are proposed under Texas Edu-
cation Code, §61.051 and §130. 086 which
provides the Texas Higher Education Coordi-
nating Board with the authority to adopt rules
concerning Approval of Distance Learning for
Public Colleges and Universities.

There were no other sections affected by
these repeals.

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 15,
1995.

¢ PROPOSED RULES
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TRD-9514914 James McWhorter

Assistant Commissioner for
Administration

Texas Higher Education
Coordinating Board

Proposed date of adoption: January 19, 1996

For further information, please call: (512)
483-6160

¢ ¢ ¢
Chapter 21. Student Services

Subchapter HH. Exemption Pro
gram for Texas National
Guard/ROTC Students

¢ 19 TAC §§21.1052-21.1069

(Editor's Note: The Texas Higher Education
Coordinating Board proposes for permanent
adoption the new sections it adopts on an
emergency basis in this issue. The text of the
new sections 1s in the Emergency Rules sec-
tion of this issue)

The Texas Higher Education Coordinating
Board proposes new Subchapter HH,
§§21.1052-21.1069, concerning Exemption
Program For Texas National Guard/ROTC
Students. The rules are being proposed to
implement §8 of House Bill 1792 passed by
the 74th Legislature. The rules will provide
scholarships for 150 eligible students each
year. The scholarships will cover the cost of
tuition, tees and room and board for the first
two years.

Sharon Cobb, Assistant Commissioner for
Student Services has determined that for the
first five-year period the rules are in effect the
fiscal implications will be that funds for the
program were appropriated from General
Revenue and will be $554,226 in 1996 and
$589,876 in 1997. Plus the cost of adminis-
tering the program.

Mrs. Cobb also determined that for each year
of the first five years the rules are in effect the
public benefit anticipated as a result of en-
forcing the rules will be to provide the state
additional well-trained commissioned officers
for the Texas National Guard. There will be
no effect on small businesses. There is no
anticipated economic costs to persons who
are required to comply with the rules as pro-
posed.

Comments on the proposal may be submitted
to Dr. Kenneth H. Ashworth, Commissioner of
Higher Education, Texas Higher Education
Coordinating Board, P. O. Box 12788, Capitol
Station, Austin, Texas 78711.

The new rules are proposed under Texas
Education Code, §54.212, which provides the
Texas Higher Education Coordinating Board
with the authority to adopt rules concerning
Exemption Program For Texas National
Guard/ROTC Students.

There were no other sections affected by
these rules.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 15,
1995.

TRD-9514916 James McWhorter

Assistant Commissioner for
Administration

Texas Higher Education
Coordinating Board

Proposed date of adoption: January 19, 1996

For futher information, please call: (512)
483-6160

¢ ¢ R 4
TITLE 28. INSURANCE

Part 1. Texas Department
of Insurance

Chapter 3. Life, Accident, and
Health Insurance and
Accident and Health
Insurance and Annunities

Subchapter JJ. Minimum Reg-
istration, Disclosure and
Nondiscrimination Require-
ments for Viatical Settle-
ments P

o 28 TAC §§3.10001-3.10018

The Texas Department of Insurance pro-
poses new  subchapter JJ, §§3.
10001-3.10018, conceming regulation of
viatical seftlements. The proposed new
subchapter implements the provisions of the
Texas Insurance Code, Article 3. 50-6A, as
amended by Acts 1995, 74th Legislature, in
House Bill 2256. The proposed sections are
necessary to: provide consumer protection in
a viatical settlement transaction for the per-
son with a catastrophic or life-threatening ill-
ness who sells or otherwise transfers a life
insurance policy, or its death benefit, or who
atternpts to do so; establish requirements for
registration, disclosure and form approval for
persons engaged in the business of viatical
settlements; define prohibited practices for
persons engaged in, or involved in fransac-
tions relating to, the business of viatical set-
tlements; ensure that a viator's rights under
the Insurance Code and this subchapter re-
main protected if a viatical settlement com-
pany sells or otherwise transfers the life
insurance policy or death benefits under the
policy to another person; protect the confi-
dentiality of the personal, financial and medi-
cal information of persons who sell or
otherwise transfer their life insurance policies
or death benefits under such policies, or who
seek to do so; and provide enforcement
mechanisms 10 ensure that persons engaged
in, or involved in transactions relaling to, the
business of viatical settlements comply with
the Insurance Code and this subchapter.

Section 3.10007 sets forth the scope and
purpose of the subchapter and includes a
severability provisicn. Section 3.10002 con-
tains definitions used in the subchapter. Sec-
tion 3.10003 requires all viatical settlement
companies and brokers doing business in
Texas to register and pay initial fees. Section
3.10004 requires registered viatical sattle-
ment companies and brokers to pay aiwnual
fees. Section 3.10005 requires companies {0
file annual audited financial statements and
periodic reports containing specified informa-
tion on viatical settlement transactions during
the previous calendar year. The section also

requires each viatical seitlerment broker to file
periodic (unaudited) reports regarding its
fransactions with viatical settlement compa-
nies and other brokers. Section 3.10006 re-
quires each viatical seltlement company to
submit to the department for approval all
forms used L., “he company {o effect a viatical
settlement with a viator. Section 3.10007 re-
quires companies and brokers to file advertis-
ing materials, informational brochures and
certain viator-requested revisions to contract
with the department for informational pur-
poses. Section 3.10008 requires companies
to provide a viator an informational brochure
at the time the viator applies for a viatical
settlement. Section 3.10009 specifies certain
provisions that must be included in applica-
tions and contracts used to effect viatical set-
tlements and also delineates prohibited
practices related to applications and con-
tracts. Section 3.10010 prohibits companies
and brokers from disseminating misleading
advertising or other solicitation materials.
Section 3.10011 sets forth disclosure require-
ments and prohibited practices relating to
payment of commissions or other compensa-
tions. Section 3.10012 places limits on con-
tacting a viator for health status inquiries.
Section 3.10013 requires certain disclosures
in relation to assignment and resale of poli-
cies and prohibits a company from transfer-
ring policies to an unregistered person unless
that person designates a registered company
or broker to make all inquiries to the viator.
Section 3.10014 requires companies or oth-
ers obtaining medical, financial or personal
information about viators to maintain such
information in strict confidence. Section
3.11015 prohibits operating as, or doing busi-
ness with, unregistered companies or bro-
kers. Section 3.10016 delineates
enforcement procedures for denying applica-
tions for or revoking certificates of registra-
tion, for alternative sanctions against
registered companies or brokers, and for
stopping and sanctioning companies or bro-
kers who operate in Texas without a certifi-
cate of registration. - The section also
describes the applicability of Article 1.10D to
the department’s regulatory authority over
viatical settiement companies and brokers,
and sets forth additional investigatory powers
of the department. Section 3.10017
establishes the procedures for approval and
other determinations by tha department and
the commissioner. Section 3.10018 contains
forms for use by viatical settlement compa-
nies and brokers which set out the required
format for applications and reporting filings.
Copies of these forms are on file with the
office of the Secretary of State, Texas Regis-
ter Section. Copies of these forms may be
obtained from the Texas Department of insur-
ance, Publication Department, MC 108-5A,
P.O. Box 149104, Austin, Texas 78714-9104.

Tyrette P. Hamilton, Acting Deputy Commis-
sioner, Life/Health Group, Texas Department
of Insurance, has determined that for each
year of the first five years this subchapter is in
effect, there will be no fiscal impact on state
or local government as a result of enforcing
or administering this subchapter. There will
be no measurable effect on local employment
or iocal economy.

Ms. Hamilton also has determined that for
each year of the first five years the sections
are in effect, the public benefits anticipated as
a result of enforcing the new sections will be
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to provide consumer protection to persons
who sell or transfer or attempt to sell or
transfer a life insurance policy or the death
benefit thereunder. There is no anticipated
difference in cost of compliance between
small and large businesses. Ms. Hamilton
estimates that for the first year that the sec-
tions are in effect, the cost to viatical settle-
ment companies required to comply with the
proposal will range from $25, 000 to
$175,000. The estimated costs to viatical set-
tlement companies for each of the remaining
years of the first five year period the pro-
posed sections are in effect will range from
$25,000 to $75,000 annually. Ms. Hamilton
estimates that for the first year that the sec-
tions are in effect, the cost 1o viatical settle-
ment brokers required to comply with the
proposal will range from $300 to $1,000. The
estimated costs to viatical settlement brokers
for each of the remaining years of the first five
year period the proposed sections are in ef-
fect will range from $300 to $5,000 annually.
These amounts are estimated on a per com-
pany and per broker basis. The agency does
not cumently have information about how
. many companies or brokers may choose to
transact business in the state. The assump-
tions on which these costs have been esti-
mated may change as the agency receivies
data during the comment period.

Comments on the proposal must be submit-
ted within 30 days after publication of the
proposed sections in the Texas Register, to
Alicia M. Fechtel, Chief Clerk, P.O. Box
149104, Mail Code 113-1C, Austin, Texas
78714-9104. An additional copy of the com-
ment must be submitted to Tyrette P. Hamil-
ton, Acting Deputy Commissioner, Life/Health
Group, Texas Department of Insurance, 333
Guadalupe Street, P.O. Box 149104, Mail
Code 106-1A, Austin, Texas 78714-9104.
Comments may also be provided at the public
hearing under Docket Number 2192 which
has been scheduled for January 9, 1996 at
10.00 a.m. at the Texas Department of Insur-
ance, Room 100, 233 Guadalupe, Auslin,
Texas. The purpose of this hearing is to re-
ceive oral comments on the proposed sec-
tions from interested persons.

The new sections are proposed under the
Insurance Code, Arlicles 3.50-6A and 1.03A
and Government Code, §§2001.004, et seq.
Article 3.50-6A requires the Commissioner to
register viatical seftlement companies and
brokers doing bustness in Texas and to pro-
vide consumer protection to persons with life-
threatening illnesses who may sell or other-
wise 'transfer their life insurance policies to
viatical settlement companies The article au-
thorizes the Commissioner {o adopt reason-
able rules to implement and enforce the
Article. Article 1.03A provides that the Com-
missioner of Insurance may adopt rules and
regulations to execute the duties and func-
tions of the Texas Department of insurance.
The Government Code, §§2001.004 et seq
authorizes and requires each state agency to
adopt rules of practice setting forth the nature
and requirement of available procedures and
prescribes the procedures for adoption of
rules by a state administrative agency.

The following articles are affected by this
proposal: Texas Insurance Code, Articles
3.50-8A, 1.01A, 1.03A, 1.10, 1.10D, 1.10E,
1.19-1, 1.24, 133A, and 1. 33B

§3.10001. Purpose, Scope and Severability

(a) Scope and purpose. This
subchapter implements the provisions of the
Insurance Code, Article 3.50-GA. The com-
missioner enacts these rules for the follow-
ing purposes.

(1) to provide consumer protec-
tion in a viatical settlement transaction for
the person with a terminal illness who sells
or otherwise transfers a life insurance policy
or its death benefit, or who attempts to do
so;

(2) to establish requirements for
registration, disclosure and form approval
for persons engaged in the business of
viatical settlements;

(3) to define prohibited practices
for persons engaged in, or involved in trans-
actions relating to, the business of viatical
settlements;

(4) to ensure that a viator's
rights under the Insurance Code and this
subchapter remain protected if a viatical
settlement company sells or otherwise trans-
fers the life insurance policy or death bene-
fits under the policy to another person;

(5) to protect the confidentiality
of the personal, financial and medical infor-
mation of persons who sell or otherwise
transfer their life insurance policies or death
benefits under such policies, or who seek to
do so; and

(6) to provide enforcement
mechanisms to ensure that persons engaged
in, or involved in transactions relating to,
the business of viatical settlements comply
with the Insurance Code and this
subchapter.

(b) Severability. If a court of com-
petent jurisdiction holds that any provision
of this subchapter is inconsistent with any
statutes of this state, is unconstitutional or
for any other reason is invalid, the remain-
ing provisions shall remain in full effect. If
a court of competent jurisdiction holds that
the application of any provision of this
subchapter to particular persons, or in pat-
ticular circumstances, is inconsistent with
any statutes of this state, is unconstitutional
or for any other reason is invalid, the provi-
sion shall remain in full effect as to other
persons or circumstances.

§3.10002. Definitions.

(a) The following words and terms,
when used in this subchapter, have the fol-
lowing meanings, unless the context clearly
indicates otherwise.

(1) Identity or Identify-The
complete name, last known business ad-
dress and last known business telephone
number of a person, and, if the person is an
entity rather than an individual, the form of
the entity.

(2) Person-An individual, cor-
poration, trust, partnership, association, or
any other legal entity.

(3) Policy-An individual life in-
surance policy, a rider to an individual life
insurance policy, a certificate or a rider to a
certificate evidencing coverage under a
group life insurance policy. The term also is
used to refer to the death benefit of a policy
(that is, a reference to selling or otherwise
transferring a policy also encompasses sell-
ing, or otherwise transferring the death ben-
efit of a policy or irrevocably designating a
beneficiary to recewve the death benefit).

(4) Referral agent-A  person
who, for compensation, refers or introduces
a viator to a viatical settlement company or
broker, but does not advertise his or her
services or the availability of viatical settle-
ments, or perform services or take part in
negotiations relating to effecting a viatical
settlement. A referral agent who makes five
or more such referrals in a calendar year
must register as a viatical settlement broker.

®)] Viatical  settlement-An
agreement that is solicited, negotiated, of-
fered, entered into, delivered, or issued for
delivery in this state, under which a person
acquires, through assignment, transfer, sale,
devise, bequest, or otherwise, a policy in-
suring the life of an individual with a cata-
strophic or life-threatening  illness or
condition by paying the owner or holder of
the policy compensation, or anything of
value, that is less than the expected death
benefit of the policy.

(6) Viatical settlement broker-A
person, including an insurance agent li-
censed by the commissioner, who is not a
viatical settlement company and who for a
commission or other form of compensation,
or in the hopes of obtaining such compensa-
tion;

(A) offers or advertises the
availability of viatical settlements;

(B) offers or attempts to ne-
gotiate a viatical settlement between a via-
tor and a viatical settlement company;

(C) in regards to a potential
viatical settlement, performs services relat-
ing to the gathering, organization or analy-
sis of medical, financial or personal
information about a viator; or

(D) acting as a referral agent,
refers or introduces a viator to a viatical
settlement company or broker five or more
times in a calendar year. The term does not
include: an attorney, accountant, or person
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acting under power of attorney from the
viator, who is retained to represent the via-
tor and whose compensation is paid entirely
by the viator without regard to whether a
viatical settlement is effected; a person who
solicits only potential investors in viatical
settlements, and who does not in any way
advertise, solicit or promote viatical settle-
ments in a manner that reasonably could
attract viators; or any print, broadcast or
other media which prints or broadcasts ad-
vertisements of a viatical settlement com-
pany or broker.

(7) Viatical settlement compa-
ny-A person who enters into a viatical set-
tlement with a viator, or who attempts to do
so through negotiations, solicitation, or ac-
quisition of medical, financial or personal
information from or about a viator. The
term does not include:

(A) a bank, savings bank,
savings and loan association, credit union,
or other licensed lending institution that
takes an assignment of a policy as coliateral
for a loan;

(B) the issuer of a policy that
makes a loan or pays benefits, including
accelerated benefits, under the policy or in
exchange for surrender of the policy; or

(C) any person who, within a
three-year period, enters into viatical settle-
ments with no more than one viator, pro-
vided that the person enters into no more
than three viatical settlements with that via-
tor.

(8) Viator-an individual who:

(A) is the owner or holder of
a policy insuring the life of an individual
who has a catastrophic or life-threatening
illness or condition; and

(B) enters into a viatical set-
tlement with a viatical settlement company,
or attempts to do so through inquiry to or
negotiation with a viatical settlement com-
pany or broker, or through providing, or
consenting to the provision of, medical, fi-
nancial or personal information to a viatical
settlement company or broker. The term
does not include a viatical settlement com-
pany that sells, transfers or pledges a policy
that it has purchased from a viator.

(b) The Insurance Code, Article
1.01A, which includes definitions of "de-
partment” and “"commissioner” and de-
scribes the structure of the Texas
Department of Insurance, applies to this
subchapter and to Article 3.50-6A, Insur-
ance Code.

§3.10003. Registration and Initial Fees and
Reports.

(a) Subject to the grace period al-
lowed by subsection (e) of this section, a
person shall not act as a viatical settlement
company or broker unless the person holds
a certificate of registration issued by the
commissioner.

(b) To obtain a certificate of regis-
tration as a viatical settlement company, a
person must apply to the department in the
format prescribed by the form included as
Figure 1 in §3.10018 of this title (relating to
Application and Reporting Forms) (Form
VIAT-CO.APP). The application form must
be accompanied by:

(1) a registration fee in the
amount of $250, in the form of a cashier’s
check or money order made payable to the
Texas Department of Insurance;

(2) samples of all forms that the
company uses or plans to use to enter into
viatical settlements with viators, and that
must be approved by the department
pursuant to §3.10006 of this title (relating to
Approval of Forms Relating to Viatical Set-
tlements);

(3) the informational brochure
that is required by §3.10008 of this title
(relating to Required Informational Bro-
chure), and as must be filed pursuant to §3.
10007 of this title (relating to Required
Filings for Informational Purposes);

(4) samples of all advertising or
other solicitation materials that the company
is disseminating or plans to disseminate ei-
ther in or from Texas, as must be filed
pursuant to §3.10007 of this title (relating to
Required Filings for Informational Pur-
poses);

(5) (if the viatical settlement
company is applying on or before March 1,
1997) historical data regarding the compa-
ny's conduct of the business of viatical
settlements in or from Texas, in the format
prescribed by the form included as Figure 3
in §3.10018 of this title (relating to Appli-
cation and Reporting Forms) (Form VIAT-
CORPT).

(c) To obtain a certificate of regis-
tration as a viatical settlement broker, a
person must apply to the department in the
format prescribed in the form included as
Figure 2 in §3.10018 of this title (relating to
Application and Reporting Forms) (Form
VIAT-BR.APP) The application form must
be accompanied by:

(1) a registration fee in the
amount of $125, in the form of a cashier’s
check or money order made payable to the
Texas Department of Insurance;

(2) (if the viatical settlement
broker is not a referral agent) samples of all
advertising or other solicitation materials

that the broker is disseminating or plans to
disseminate either in or from Texas, as must
be filed pursuant to §3.10007 of this title
(relating to Required Filings for Informa-
tional Purposes);

(3) a list identifying all viatical
settlement companies or brokers which have
paid or shared commissions with the broker
in relation to viatical settlement transactions
in or from Texas, or with which the broker
intends to transact business in or from
Texas during the first year of registration;

(4) (if the viatical settlement
broker is applying on or before March 1,
1997) historical data regarding the broker’s
conduct of the business of viatical settle-
ments in or from Texas, in the format pre-
scribed in the form included as Figure 4 in
§3.10018 of this title (relating to Applica-
tion and Reporting Forms) (Form VIAT-
BR.RPT).

(d) If a viatical settlement company
or broker has complied with all application
procedures in subsections (b) and (c) of this
section, the commissioner shall issue the
viatical settlement company or broker a cer-
tificate of registration unless the department
determines that the application should be
denied based on any one or more of the
factors set forth in subsection (a) of
§3.10016 of this title (relating to Enforce-
ment). The department shall provide written
notice to an applicant of the denial of the
application and the applicant may make a
written request for a hearing to the Chief
Clerk, Texas Department of Insurance, P.O.
Box 149104, Mail Code 113-1C, Austin,
Texas 78714-9104, within 30 days after de-
nial of the application by the department.
The department may use the investigatory
or subpoena powers referenced in §3.10016
to perform any investigation of an applicant
that the department deems necessary.

(e) [Each viatical settlement com-
pany or broker which has filed an applica-
tion for a certificate of registration and has
submitted the accompanying materials re-
quired in this section on or before April 1,
1996, or the 90th day after the commis-
sioner promulgates’ the sections of this
subchapter, whichever date is earlier:

(1) may do the business of
viatical settlements until the commissioner
approves the application, or the department
issues a notice of denial regarding the appli-
cation;

(2) may continue to use the
forms submitted pursuant to this section and
§3.10006 of this title (relating to Approval
of Forms Relating to Viatical Settlements),
until the commissioner has completed the
review of the forms and either has approved
or disapproved them.

(f) In complying with the reporting
requirements of this section, viatical settle-
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ment companies or brokers shall not include
the name of the viator, or in any other way
compromise the anonymity of the viator, or
the viator’s family, spouse or significant
other.

(g) The registration of any viatical
settlement company or broker with a princi-
pal place of business outside of Texas shall
not be approved unless the application is
accompanied by:

(1) a written designation of an
agent for service of process in Texas; and

(2) a written irrevocable consent

to the jurisdiction of the commissioner and

Texas courts.

(h) If there is a material change to
any information provided in an application
by a viatical settlement company or broker,
the company or broker shall submit a new
application containing the changed informa-
tion,

§3.10004. Annual Fees.

(a) On or before March 1 of each
year, beginning on March 1, 1997, viatical
settlement companies shall submit to the
department an annual renewal fee in the
amount of $250, or, if the company has
been registered less then 12 months in the
previous calendar year, a prorated amount
of $0.68 multiplied by the number of days
registered in the previous calendar year, in
the form of a cashier’s check or money
order made payable to the Texas Depart-
ment of Insurance.

(b) On or before March 1 of each
year, beginning on March 1, 1997, viatical
settlement brokers must submit to the de-
partment an annual renewal fee in the
amount of $125, or, if the broker has been
registered for less than 12 months in the
previous calendar year, a prorated amount
of $0.34 multiplied by the number of days
registered in the previous calendar year, in
the form of a cashier's check or money
order made payable to the Texas Depart-
ment of Insurance.

§3.10005. Reporting Requirements

(a) If a viatical settlement company
has applied for a certificate of registration
on or before March 1, 1997, it shall submit
to the department quarterly reports, in the
format prescribed by the form included as
Figure 3 in §3.10018 of this title (relating to
Application and Reporting Forms) (Form
VIAT-CO.RPT), as such reports become
due pursuant to the timetable specified on
the first page of Figure 3. The report will
consist of data relating to events or transac-
tions that occurred during the three-month
period preceding the report. Beginning
March 1, 1997, viatical settlement compa-
nies shall submit reports to the department

annually, as set forth in subsection (b) of
this section.

(b) On or before March 1 of each
year, beginning on March 1, 1997, viatical
settlement companies shall submit to the
department an annual report, consisting of
the following:

(1) an audited financial state-
ment and accompanying notes for the
12-month period ending December 31 of
the previous year, prepared by an independ-
ent Certified Public Accountant; and

(2) data relating to events or
transactions that occurred during the pre-
vious calendar year, as specified in the form
included as Figure 3 in §3.10018 of this
title (relating to Application and Reporting
Forms) (Form VIAT-CO.RPT).

(c) If a viatical settlement broker
has applied for a certificate of registration
on or before March 1, 1997, it shall submit
to the department quarterly reports, in the
format prescribed by the form included as
Figure 4 in §3.10018 of this title (relating to
Application and Reporting Forms) (Form
VIAT-BR.RPT), as such reports become
due pursuant to the timetable specified on
the first page of Figure 4. The report will
consist of data relating to events or transac-
tions that occurred during the three-month
period preceding the report. Beginning
March 1, 1997, viatical settlement brokers
shall submit reports to the department annu-
ally, as set forth in subsection (d) of this
section.

(d) On or before March 1 of each
year, beginning on March 1, 1997, viatical
settlement brokers registered in this state
must submit to the department data relating
to events or transactions that occurred dur-
ing the previous calendar year, as specified
in the form included as Figure 4 in
§3.10018 of this title (relating to Applica-

tion and Reporting Forms) (Form VIAT-

BR.RPT).

(e) In complying with the reporting
requirements of this section, viatical settle-
ment companies or brokers shall not include
the name of the viator, or in any other way
compromise the anonymity of the viator, or
the viator’s family, spouse or significant
other.

§3.10006. Approval of Forms Relating to
Viatical Settlements.

(a) A viatical settlement company
shall not enter into a viatical settlement in
this state unless all forms used in effecting
the settlement with the viator, including the
application, have been filed with and ap-
proved by the department. Such forms sub-
mitted for approval must include any forms
prepared and processed by a viatical settle-
ment broker, but relied upon by the viatical
settlement company in effecting, the settle-

ment.

(b) Except as allowed under the ini-
tial grace period set forth in §3.10003(e) of
this title (relating to Registration and Initial
Fees), all forms that & viatical settlement
company proposes to use in effecting
viatical settlements must be filed with the
department at least sixty days prior to use of
the forms. If the forms have not been disap-
proved, and if corrections have not been
requested, the company may use the forms
at the end of sixty days from the date the
form is received by the department, or the
date the department issues a certificate of
registration to the company, whichever date
is later, provided that an attorney licensed
to practice law in this state files a certifica-
tion on lzehalf of the company, stating that:

(1) the certification is filed on
behalf of the viatical settlement company,
which agrees to be bound by it;

(2) the attorncy has reviewed
and is familiar with all applicable statutes
and rules relating to viatical settlements;

(3) the attorney has analyzed the
forms filed with the department, and, based
on the attorney's best knowledge and belief,
the forms comply with all applicable stat-
utes and rules of this state relating to
viatical settlements.

(c) If the department disapproves
any such form, the viatical settlement com-
pany, upon written notice of such disap-
proval, shall stop wusing the form
immediately. The department may require a
viatical settlement company to replace dis-
approved forms used to effect viatical set-
tlements during the pendency of the
department’s review with amended or reis-
sued forms that meet the department’s ap-
proval.

(d) The department may disapprove
any form filed pursuant to this section, or,
withdraw a previous approval of any form,

(1) the form fails to comply
with any applicable provision of the Insur-
ance Code or the sections promulgated un-
der this subchapter: or

(2) the content of the form is
unjust, encourages misrepresentation or is
in any way deceptive.

(e) Al forms used in the viatical
settlement market shall be submitted in du-
plicate in accordance with the following
procedures:

€)) Transmittal Letter. The
transmittal letter shall be submitted in dupli-
cate and shall specify that the form is for
use in the viatical settlement market. The
transmittal letter must identify the type of
form and explain the purpose and use of the
form.
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(2) Address. Send form filings
to the Life/Health Group, Filings Intake,
Mail Code 106-3A. Texas Department of
Insurance, P.O. Box 149104, Austin, Texas
78714-9104 or 333 Guadalupe. Austin,

Texas 78701. To expedite the return of

notices of proposed disapproval’s or ap-
provals, a company may enclose an over-
night mail envelope together with either a
completed form for transmittal or the com-
pany’s billing number.

(3) Identification of form type.
The form filing must identify the type of
filing as a viatical settlement form and ex-
plain the purpose and use of the.

(4) Number of copies. All corre-
spondence and forms, including resubmis-
sions and corrections for pending forms,
shall be submitted in duplicate.

(5) Specimen language and fill-
in material. All forms must be filled in with
specimen language and specimen fill-in ma-
terial

(6) Type of paper Forms shall
be submitted on paper that will accept a
rubber stamp and that is suitable for perma-
nent filing and microfilming Glossy stock
paper is not acceptable.

(7) Print format. All filings must
be legible.

(A) Forms and corrections
shall be submitted for review on 8 1/2 by 11

paper

(B) Forms and corrections
should not be submitted for review in any
print format which consists of booklets
which are bound or are printed on paper
other than 8 1/2 by 1l.

(C) They may be submitted
in typewritten, computer generated, or
printer’s proof format.

(D) Handwritten forms or
handwritten corrections will not be ac-
cepted.

(8) Form numbers Each form
shall be designated by a form number suffi-
cient to distinguish it from all other forms
used by the viatical settlement company.
The form number shall be located in the

lower left-hand corner of the cover page or _

on the first page of the form if the form
number would be visible with the cover
closed

(9) Contact Person. One person’

shall be designated as the contact person for
each filing submitted. Said submission
should provide the name, address and phone
number of the contact person for that filing,
If the forms are submitted by anyone other

than the company itself, the forms shall be
accompanied by a dated letter of specific
authorization for such forms, designating
the consulting firm, actuary, legal ceunsel,
or other designated contact person for that
filing.

§3.10007. Required Filings for Informa-
tional Purposes.

(a) Each viatical company shall
file with the department a copy of the infor-
mational brochure required by §3.10008 of
this title (relating to the Required Informa-
tional Brochure), on or before the date the
brochure is disseminated to viators.

(b) Each viatical settlement com-
pany or broker shall file with the depart-
ment all advertising or other solicitation
materials used to market viatical settlements
or the company or broker’s services, on or
before the date such materials are published
or disseminated.

(c) If a viator represented by an
attorney requests any substantive revision in
a contract effecting a viatical settlement, the
viatical settlement company must file the
proposed contract, as revised, with the de-
partment, redacting all information made
confidential by §3.10014 of this title (relat-
ing to Confidentiality). Provided that this
submission is accompanied by a written
certification from the viator's attorney, stat-
ing that the viator has requested the sub-
stantive revision after consultation with the
viator’s counsel, the submission of the re-
vised contract will be for informational pur-
poses, rather than for prior approval.

(d) The filings required by this sec-
tion are for informational purposes only.
Viatical settlement companies or brokers
may use or disseminate the materials refer-
enced in subsections (a)-(c) of this section
without the prior approval of the depart-
ment. '

§3.10008. Required Informational Bro-
chure. With each application for a viatical
settlement, the viatical settlement company
shall deliver to the applicant an information
booklet setting forth the company’s full
name and home office address and explain-
ing:

(1) how viatical settlements op-
erate;

(2) possible ' alternatives to
viatical settlements for persons with life-
threatening illnesses or conditions, includ-
ing accelerated benefits offered by the is-
suer of the policy, loans secured by the
policy and surrender of the policy for cash
value;

(3) possible tax consequences
of the transaction;

(4) possible consequences of the

viatical settlement on the viator's ability to
receive public assistance and public medical
services;

(5) the viator’s right to rescind a
viatical settlement not later than the 15th
day after the date either that the viator
receives the viatical settlement proceeds, or
the proceeds are placed in escrow, as al-
lowed by §3.10009 of this title (relating to
Application and Contract Forms: Required
Provisions and Prohibited Practices);

(6) that the proceeds payable to
the viator may not be exempt from the
viator’s creditors, personal representatives,
trustees in bankruptcy and receivers in state
or federal court;

(7) the viator’s right to know,
upon request, the identity of any person
who will receive a commission or other
form of compensation from the viatical set-
tlement company or broker with respect to
the viatical settlement and the amount and
terms of such compensation;

(8) the limits and options re-
garding contacts for determination of health
states set forth in §3. 10009(b)(4) of this
title (relating to Application and Contract
Forms: Required Provisions and Prohibited
Practices) and §3.10012 of this title (relat-
ing to Contacting the Viator for Health Sta-
tus Inquiress Limits and Prohibited
Practices);

(9) every viator’s right to confi-
dentiality under §3.10014 of this title (relat-
ing to Confidentiality);

(10) that if the policy that is the
subject of a viatical settlement contains a
provision for double or additional indemnity
for accidental death, or contains riders or
other provisions insuring the lives of
spouses, family members or anyone else
other than the person with the catastrophic
or life-threatening illness, the viatical settle-
ment contract will affect those provisions or
riders and may cause spouses, family mem-
bers or others to lose the additional benefits
afforded by those provisions or riders.

§3.10009. Application and Contract Forms:
Required Provisions and Prohibited Prac-
tices.

(a) Provisions required in applica-
tions. All application forms used to effect
viatical settlements shall contain:

(1) The following information
in English and in Spanish, which must be
displayed prominently and in bold print on
the front page of the application: ’

(A) In English: "Receipt of a
viatical settlement may affect your eligibil-
itv for public assistance programs such as
medical assistance {(Medicaid), Aid to Fami-
lies with Dependent Children (AFEC), sup-
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plementary social security income (SSI),
and drug assistance programs. The money
you receive for your life insurance policy
also may be taxable. Before completing a
viatical settlement contract, you are urged
to consult with a qualified tax advisor and
with social service agencies concerning how
receipt of such a payment will affect you,
your family, and your spouse’s eligibility
for public assistance. For more information
about viatical settlements generally, contact
the Texas Department of Insurance, at
1-800-252-3439."

(B) In Spanish:
Figure 1: 28 TAC §3.10009(a)(1)(B)

(2) A requirement, as a condi-
tion of entering into a viatical settlement,
that the viator provide a written statement
from a licensed attending physician, that the
physician knows of no medical conditions
that would affect the viator's mental compe-
tence to enter into a viatical settlement.

(b) Provisions required in contract
forms. All forms of contract used to effect
viatical settlements shall contain:

(1) a provision that the viator
may rescind the viatical settlement not later
than the 15th day after either the date that
the viator receives the proceeds of the
viatical settiement, or, at the option of the
viatical settlement company, the date the
proceeds are placed in escrow as provided
by paragraph (2)(B) of this subsection;

(2) aprovision that upon receipt
from the viator of documents to effect the
transfer of the policy, the viatical settlement
company may at its option either:

(A) make unceaditional pay-
ment to the viator immediately, either in a
lump sum or in installment payments in a
manner not prohibited by subsection (c)(5)
of this section; or

(B) pay the proceeds of the settle-
ment to an escrow or trust account managed
by a trustee or escrow agent in a national or
state bank that is a member of the Federal
Deposit Insurance Corporation, where such
proceeds shall remain until:

(i) the proceeds are dis-
bursed to the viator upon acknowledgment
of the transfer of the policy by the issuer of
the policy, or the expiration of the rescis-
sion period without rescission by the viator,
whichever occurs later;

(i1) the first installment
payment of the proceeds is made to the
viator in a manner not prohibited by subsec-
tion (c)(5) of this section;

(iii) the proceeds are re-
turned to the viatical settlement company
upon notice of the viator’s rescission within
the rescission period,

(3) a provision that the forms
used to effect the viatical settlement, to-
gether with the application, constitute the
entire contract between the viatical settle-
ment company and the viator;

(4) a provision that the viator
may designate any adult individual in regu-
lar contact with the viator as the contact for
all inquiries about the viator’s health status,
and, if such designation is made, a viatical
settlement company cannot make such an
inquiry to the viator, unless the company is
unable, after diligent effort, to contact the
designee for more than 30 days. The viator
may change this designaticn <t any time,
upen written notice to the viatical settle-
ment company,;

(5) a provision disclosing that
the viatical settlement company could sell
or otherwise transfer the policy that is the
subject of the viatical settlement to a person
unknown to the viator, without the viator's
consent,

(6) if the viatical settlement
company intends to sell or otherwise trans-
fer the policy that is the subject of the
viatical settlement to a particular person or
persons, a provision disclosing the compa-
ny’s intent to sell or otherwise transfer the
policy, and the identity of the person or
persons to whom the initial company pro-
poses to sell or otherwise transfer the pol-
icy;

(7) an acknowledgment page,
which a prospective viator must sign before
a notary, stating that the prospective viator
acknowledges that he or she:

(A) has a life-threatening ill-
ness;

(B) has received and read the
informational  brochure required by
§3.10008 of this subchapter;

(C) has received and read all
of the documents used to effect the viatical
settlement;

(D) is entering into the
viatical settlement knowingly and volun-
tarily;

(8) a full disclosure regarding
what effect the viatical settlement will have
on payment of premiums and disposition of
proceeds, cash values and dividends, if the
policy that is the subject of the viatical
settlement contains a provision for double
or additional indemnity for accidental death,
or contains riders or other provisions insur-
ing the lives of spouses, family members or
anyone else other than the person with the
life-threatening illness.

(c) Prohibited practices relating to

applications and contracts. A viatical settle-
ment company or broker shall not:

(1) condition the consideration
of an application on exclusive dealing be-
tween the viator and the viatical settlement
company or broker;

(2) discriminate in the availabil-
ity or terms of viatical settlements on the
basis of race, color, age, gender, national
origin, creed, religion, occupation, geo-
graphic location, disability or partial dis-
ability (except when such disability affects
the life expectancy of the viator), marital or
family status or sexual orientation;

(3) discriminate between viators
with dependents and those without depend-
ents;

(4) enter into any viatical settle-
ment that provides a payment to the viator
that is unjust (In determining whether a
payment is unjust, the commissioner may
consider, among other factors, the life ex-
pectancy of the viator, the applicable rating
of the insurance company that issued the
subject policy by a rating service generally
recognized by the insurance industry, regu-
lators and consumer groups, and the pre-
vailing discount rates in the viatical
settlement market in Texas, or if insuffi-
cient data is available for Texas, the pre-
vailing rates nationally or in other states
that maintain such data.) or;

(5) enter into a viatical settle-
ment in which payments of proceeds are
made in installments, unless the viatical set-
tlement company has been licensed in this
state to act as an insurance company and the
settlement is effected through the purchase
of an annuity, or the viatical settlement
company has been licensed as a bank and
the settlement is affected through an escrow
or trust account providing installment re-
funds.

§3.10010. Advertising and Other Solicita-
tion: Prohibited Practices. No viatical
settlement company or broker shall adver-
tise or in other way solicit business in a
manner that is untruthful or misleading by
fact or implication. In considering whether
or not the advertising or other solicitation is
untruthful or misleading, the commissioner
may use the standards set forth in this
subchapter, Article 21.21, Insurance Code,
and Subchapter B of Chapter 21, Title 28,
Texas Administrative Code (relating to In-
surance Advertising, Certain Trade Prac-
tices, and Solicitation).

§3.10011. Payment of Commissions or
other Forms of Compensation: Disclosure
and Prohibited Practices.

(a) Upon request of the viator at or
before the time a viatical settlement is exe-
cuted, the viatical settlement company,
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viatical settlement broker, or both, shall dis-
close in writing to the viator:

(1) the identity of any person
who will receive a commission or other
form of compensation from the viatical set-
tlement company or broker with respect to
the viatical settlement; and

(2) the amount and terms of the
compensation. '

(b) A viatical settlement company
or broker shall not pay or offer to pay any
referral or finder's fee, commission, or
other compensation to a viator’s physician,
attorney, accountant, social worker, case
manager or other person providing medical,
social, legal or financial planning or other
counseling services to the viator.

§3.10012. Contacting the Viator for Health
Status Inquiries: Limits and Prohibited
Practices.

(a) No person shall contact a viator
or the viator’s designee (as provided for in
subsection (b)(4) of §3.10009 of this title
(relating to Application and Contract
Forms: Required Provisions and Prohibited
Practices)). for determining the viator’s
health status, unless that person is registered
as a viatical settlement company or broker
in this state.

(b) No viatical settlement company
or broker shall contact the viator, or the
viator's designee, to determine the viator’s
health status more frequently than once ev-
ery 30 days.

§3.10013. Assignment or resale of policies:
Disclosure and Prohibited Practices.

(a) As to viatical settlements exe-
cuted after the effective date of this
subchapter, no viatical settlement company
shall seil, or otherwise transfer any policy
that is the subject of a viatical settlement
without the consent of the viator, unless the
company has made the applicable disclo-
sures to the viator required by subsections
(b)(5) and (b)(6) of §3.10009 of this title
(relating to Application and Contract
Forms: Required Provisions and Prohibited
Practices).

(b) No viatical settlement company
shall sell or otherwise transfer its interest in
any policy that is the subject of a viatical
settlement to any person not registered
pursuant to this subchapter, unless the per-
son wishing to obtain the policy first ap-
points, in writing, either the viatical
settlement company that entered into the
viatical settlement or a broker who received
commissions from the viatical settlement to
make all inquiries to the viator, or the via-
tor’s designee, regarding health status of the
viator or any other matters.

§3.10014. Confidentiality.

(a) Al medical, financial or per-
sonal information solicited or obtained by a
viatical settlement company or broker about
a viator, including the viator’s identity or
the identity of family members, a spouse or
a significant other, is confidential and shall
not be disclosed in any form to any person,
unless disclosure:

(1) is necessary to effect any
transaction allowed by Article 3.50-6A, In-
surance Code, or this subchapter, and the
viator provides prior and knowing written
consent to the disclosure; or

(2) is provided to the depart-
ment in the form of statistical data from
which the identity of the viator cannot be
traced, in response to the reporting require-
ments set forth in §3.10005 of this title
(relating to Annual Reporting Require-
ments) and in Forms 3 and 4 contained in
§3.10017 of this title (relating to Applica-
tion and Reporting Forms); or

(3) is provided to the depart-
ment in response to a subpoena from the
commissioner, pursuant to the enforcement
powers set forth in §3.10016 of this title
(relating to Enforcement).

(b) All persons to whom the confi-
dential information referenced in subsection
(a) of this section is disclosed pursuant to
the viator's consent shall maintain the con-
fidentiality of such information, and not
disclose it to any other person in any form,
without prior and knowing written consent
of the viator.

(c) The confidentiality of informa-
tion obtained by the department or the com-
missioner pursuant to the subpoena powers
set forth in §3.10016 of this title (relating to
Enforcement), is protected by the confiden-
tiality provisions of either Article 1.10D or
Article 1.19-1, Insurance Code, depending
on which article is used to subpoena the
information.

(d) All medical information solic-
ited or obtained by a viatical settlement
company or broker about a viator further
shall be subject to applicable provisions of
the laws of this state, and of the United
States, relating to the confidentiality of
medical information.

§3.10015. Prohibition Against Operating
As, or Doing Business with, an Unregis-
tered Company or Broker.

(a) No person shall act as a viatical
settlement company or broker without first
obtaining a certificate of registration from
the Texas Department of Insurance, except
as allowed under the grace period set forth
in §3.10003(e) of this title (relating to Reg-
istration and Initial Fees).

(b) After expiration of the grace

period set forth in §3.10003(e) of this title,
no viatical settlement company or broker
registered pursuant to this subchapter shall
participate in a viatical settlement, or pay or
share commissions, with a company or bro-
ker not registered pursuant to this
subchapter.

(c) After expiration of* the grace
period set forth in §3.10003(e) of this title,
no issuer of a policy shall transfer dany
rights .under such policy pursuant to a
viatical setlement, unless the viatical settle-
ment company seeking transfer is registered
in this state.

§3.10016. Enforcement.

(a) Denial of Application or Revo-
cation of Certificate, If a viatical settlement
company or broker files a request for hear-
ing on the department’s denial of the com-
pany or broker’s application for a certificate
of registration, or if the department seeks
revocation of the certificate of registration
issued to any company or broker, the com-
missioner may deny the application or re-
voke the certificate if the commissioner
determines, after notice and opportunity for
hearing, that the company or broker, or any
officers, directors, controlling shareholders
of the company or broker, or any employees
or affiliates of a company or broker who
themselves are acting as a broker:

(1) misrepresented any fact in
its application for the certificate of registra-
tion;

(2) has been convicted, within
the ten years prior to the date of the applica-
tion, of a felony or other crime involving
fraud in any jurisdiction;

(3) is conducting its financial af-
fairs in such a manner as to jeopardize any
viator’s rights, under this subchapter or the
terms of a viatical settlement, to prompt or
full payment of proceeds from a viatical
settlement;

(4) is engaging in the business
of viatical settlements unlawfully in any
other state; or

(5) has violated any provision of
Article 3.50-6A, Insurance Code, or this
subchapter, or any other insurance law of
this state made applicable to viatical settle-
ment companies or brokers by Article
3.50-6A or this subchapter, or any applica-
ble state or federal securities laws.

(b) Alternate Sanctions Against
Certificate Holders. After notice and the
opportunity for a hearing, if the commis-
sioner finds that a viatical settlement com-
pany or broker has committed conduct
specified in subsection (a) of this section,
the commissioner may, in lieu of revoca-
tion, order one or more of the sanctions set
forth in subsections (a)(1)-(a)(4) of §7, Arti-
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cle 1.10, Insurance Code.

(c) Sanctions Against Persons Act-
ing As a Viatical Settlement Company or
Broker Without a Certificate of Registra-
tion, If the commissioner determines, after
notice and opportunity for a hearing, that
any person is acting unlawfully as a viatical
settlement company or broker in this state
without a certificate of registration, or that
such person is violating any other provision
of Article 3.50-6A, Insurance Code, or this
subchapter, or any other insurance law of
this state made applicable to viatical settle-
ment companies or brokers by Article
3.50-6A or this subchapter, the commis-
sioner:

(1) shall order such person to
immediately cease and desist from doing
the business of viatical settlements until the
persons fully complies with all registration
requirements of the Insurance Code and this
subchapter;

(2) shall order such person to
cease and desist from violating any other
applicable provisions of the Insurance Code
or this subchapter;

(3) may order such person to
pay an administrative penalty in accordance
with Article 1.10E, Insurance Code; and

(4) may order such person to
make complete restitution to all persons in
Texas harmed by the person’s illegal con-
duct, in a form and amount, and within a
time period, determined by the commis-
sioner. '

(d) Sanctions Against Issuers of
Policies Who Transfer Rights under such
Policies to Unregistered Viatical Settlement
Companies. If the commissioner deter-
mines, after notice and opportunity for a
hearing, that any issver of a policy has
transferred, or is about to transfer, rights
under such a policy to an unregistered
viatical settlement company pursuant to a
viatical settlement in violation of §3.
10015(c) of this title (relating to Prohibition
Against Operating as, or Doing Business
with an Unregistered Company or Broker),
the commissioner:

(1) shall order such issuer to
immediately cease and desist from violating
§3.10011(c) of this title; and

(2) may order such issuer to pay
an administrative penalty in accordance
with Article 1.10E, Insurance Code.

(e) Application of Article 1.10D,
Insurance Code. If a person violates any
penal law while engaging in the business of
viatical settlements, or while attempting to
defraud a viatical settlement company or
broker, the commissioner and the insurance
fraud unit of the department shall have all
powers against such person under Article
1.10D, Insurance Code, that the commis-

sioner and the fraud unit have against a
person who commits a fraudulent insurance
act, as defined in Article 1.10D.

(f) Investigatory Powers. In order
to facilitate enforcement of Artcle
3.50-6A, Insurance Code, other applicable
insurance laws and this subchapter, the de-
partment may utilize the provisions of Arti-
cles 1.19-1 and 124, Insurance Code,
which hereby are made expressly applicable
to investigations of viatical settlement com-
panies or brokers (whether registered by the
commissioner, applying for a certificate of
registration or unlawfully doing business
without a certificate of registration), or any-
one else engaged in, or conducting transac-
tions relating to, the business of viatical
settlements.

(g) Confidential Information. The
department shall seek information made
confidential by §3. 10014 of this title (relat-
ing to Confidentiality) only through use of
subpoenas issued pursuant either articles
1.10D or 1.19-1, Insurance Code. Confiden-
tial information obtained by the department
pursuant to such subpoenas shall remain
confidential pursuant to the terms of either
§5 of Article 1. 10D, or subsection (1)(d) of
article 1.19-1.

(h) Enforcement Actions. Articles
1.33A and 1.33B, Insurance Code, apply to
enforcement actions brought pursuant to
this section.

(i) Representation by Attorney
General. Pursuant to article 1.09-1, Insur-
ance Code, the Attorney General shall rep-
resent the department and the commissioner
in matters appealed to, or brought in, any
state or federal court.

§3.10017. Procedure for Approval or Other
Determination by the Department and Com-
missioner. Whenever an approval or other
determination by the department is required
by this subchapter, the approval or other
determination shall be made by the deputy
commissioner of the Life/Health Group, or
the deputy commissioner’s designee. When-
ever an approval or other determination by
the commissioner is required by this
subchapter, the initial approval or other de-
termination shall be made by the deputy
commissioner of the Life/Health Group, or
the deputy commissioner’s designee.

§3.10018. Adoption by Department of
Forms for Application and Report-
ing. Form VIAT-CO.APP (containing the
format for Application for Registration as a
Viatical Settlement Company including the
application, Service of Process, and Irrevo-
cable Consent to Jurisdiction); Form VIAT-
BR.APP (containing the format for Applica-
tion for Registration as a Viatical Settle-
ment Broker, including the application,
Service of Process, and Irrevocable Consent

to Jurisdiction); Form VIAT-CO.RPT (con-
taining the format for Viatical Settlement
Company Report); and Form VIAT-
BR.RPT (containing the format for Viatical
Settiement Broker Report) shall be utilized
when applying for registration and filing
reports adopted in this subchapter. Each is
reproduced in detail in this section. Persons
may obtain the forms by making a request
to: Texas Department of Insurance; Publica-
tion Department, MC 108-5A; P.O. Box
149104; Austin, Texas 78714-9104. The de-
partment may provide diskettes containing
the application or reporting forms upon
which an applicant or registrant would enter
the data required by these sections or may
otherwise facilitate the receipt of informa-
tion by the department in a computer com-
patible manner. The following index refers
to the form number, its description and the
figure number.

FORM FIGURE Number DESCRIPTION
VIAT-CO.APP 1 Application for Regis-
tration as a Viatical Settlement Company
VIAT-BRAPP 2 Application for Regis-
tration as a Viatical Settlement Broker

VIAT-CO.RPT 3 Viatical  Settlement
Company Report
VIAT-BR.RPT 4 Viatical Settlement

Broker Report

FIGURE. 1: 28 TAC §3.10018
FIGURE 2: 28 TAC §3.10018
FIGURE 3: 28 TAC §3.10018
FIGURE 4: 28 TAC §3.10018

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on November 15,
1995.

TRD-9514867 Alicia M. Fechtel

General Counsel and Chief
Clerk

Texas Department of
Insurance

Earliest possible date of adoption: December
22, 1995

For further information, please call: (512)
463-6237

¢ ¢ ¢

Chapter 7. Corporate and
Financial Regulation

Subchapter A. Examination
and Corporate Custodian and
Tax

° 28 TAC §7.86

The Texas Department of Insurance pro-
poses new §7.86, concerning the demonstra-
tion of ownership of certificated and
uncertificated securities. Section 7.86(a) de-
scribes the purpose of the new section. Sec-
tion 7.86(b) provides definitions of terms used
in the new section. Section 7.86(c) describes
how a domestic insurance company can evi-
dence ownership of securities. Section

¢ PROPOSED RULES

November 24, 1995 20 TexReg 9809



7 86(d) establishes requirements for written
custodial agreements. The new section Is
necessary to implement §7 17 of House Bill
1461, enacted by the 73rd Legislature, 1993,
which added a new §6 to Arlicle 21.39-8B of
the Insurance Code The commissioner 1s
directed by Texas Insurance Code, Article
21.39-B, §6 to adopt rules authorizing a do-
mestic insurance company to demonstrate
ownership of an unceriticated security con-
sistent with common practices of securities
exchanges and markets These rules will es-
tablish the manner in which ownership of the
security may be demonstrated, and adequate
financial sateguards relating to the ownership
of securities

Jose Montemayor, associate commissioner
for the financial program, has determined that
for the first five-year period the new section i1s
in effect, there will be no tiscal implications for
state or local government or small business
as a result of enforcing or administering the
section, and there will be no effect on local
employment or local economy.

Mr Montemayor also has determined that, for
each year of the first five years the new
section 1s In effect, the public benefit antici-
pated as a result of compliance with the sec-
tion wil be more efficient and accurate
safekeeping of certificated and uncertificated
securities held by custodrans of securdies
owned by insurance companies The antici-
pated economic cost to insurers required to
comply with the new section will vary from
insurer to insurer for the first year of the first
five-year period the new section is in effect.
Each insurer will need to review the custodial
agreements currently in place and determine
whether changes are necessary to comply
with the new section. As a result of the re-
sponsibilities the new section will place on
custodians, it 1S possible that some custodi-
ans may increase the fees currently charged
for custodial services, however, the amended
Texas Insurance Code, Adicle 21.39-B, al-
lows securities broker-dealers to act as cus-
todian, in addtion to the previously
authorized banks and trust companies.
Therefore, it is also possible that the addi-
tional competiion for these custodial services
will result in no increase in fees or a reduction
in fees In addtion to these factors, custodial
fees are negoliable and are impacted by
other services the insurer may have with the
custodian Taking into account all these fac-
tors, some insurers may pay increased fees,
while others may benefit from a reduction in
fees During the first five-year period, there
are no other anticipated economic costs to
insurers as a result of this new rule.

Comments on the proposal must be submit-
ted in writing within 30 days after publication
of the proposal in the Texas Register to the
GCtice of the Chief Clerk, Mail Code
113-2A, Texas Department of Insurance,
P.O Box 149104, Austin, Texas 78714-9104.
An additional copy of the comments should
be submitted to Jose Montemayor, Associate
Commissioner for the Financial Program,
Mail Code 305-2A, Texas Department of In-
surance, P.O. Box 149104, Austin, Texas
78714-9104. Request for a public hearing on
this proposal should be submitted separately
to the Office of the Chief Clerk.

The new section is proposed under the au-
thority of the Insurance Code, Articles
21.39-B Article 21.39-B, §6, directs the com-
missioner to adopt rules authonzing a domes-
tic insurance company to demcnstrate
ownership of an uncertificated security con-
sistent with common practices of securities
exchange markets. Arlicle 21.39-B, §2, au-
thorizes the commissioner to promulgate
such regulations as may be deemed neces-
sary to carry out the provisions of Article
21.39-B Article 1.03A authorizes the com-
missioner to determine rules for general and
uniform application for the conduct and exe-
cution of the duties and functions of the de-
partment only as authorized by statute for
general and uniform application.

The proposed new section affects Insurance
Code, Articles 21 39-B and 3.33, §7(b) and
(c)

§7 86 Custodied Securities.

(a) Purpose. The purpose of this
section 1s to enable insurers to demonstrate
ownership of securities consistent with the
common practices of securities exchanges
and markets while protecting the interests of
policyholders and shareholders.

(b) Defimtions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Clearing corporation-A cor-
poration or system that provides for the
book entry settlement and custody of securi-
ties and is further defined in Insurance
Code, Article 21.39-B, §4(b) and Texas
Business and Commerce Code, §8.102(c).

(2) Custodian-A qualified bank,
quahfied broker/dealer or a clearing corpo-
ration that accepts deposits of securities and
moneys from an insurer and safeguards,
holds and reports on such securities and
moneys pursuant to a written custodial or
trust agreement with an insurer.

(3) Custodied securities-An in-
surer’s securities, including moneys, depos-
ited with a custodian or redeposited with a
subcustodian.

(4) Insurer-A domestic insur-
ance company.

(5) Moneys-Cash held inciden-
tal to securities transactions.

(6) Qualified bank-A bank, fe-
deral home loan bank, or trust company
with trust powers and organized under the
laws of the United States or any state
thereof and either is a member of the Fede-
ral Reserve System, a member of, or is
eligible to receive deposits which are in-
sured by, the Federal Deposit Insurance
Corporation, or maintains an account with a
Federal Reserve Bank and is subject to su-
pervision and examination by the Board of
Governors of the Federal Reserve System,
or is subject to supervision and examination

by the Federal Housing Finance Board, and
is no less than "adequately-capitalized” as
defined by standards promulgated by the
appropriate federal bank regulatory agency

(7) Qualified broker/dealer-A
securities firm which has, as shown by its
most recent audited financial statement, a
tangible net worth of at least $500 million,
net capital of at least 120% of the minimum
capital required of such securities firm by
the Securities and Exchange Commission
and a ratio of aggregate indebtedness to net
capital of no greater than 12:1, is registered
with and subject to the jurisdiction of the
Securities and Exchange Commission, and
is a member of the Securities Investor Pro-
tection Corporation.

(8) Securities-Shares, participa-
tions, or other interests in property or an
enterprise as defined in the Texas Business
& Commerce Code, §8.102(a). The term
includes certificated and uncertificated se-
curities.

(9) Securities issuer-The enter-
prise, organization or other entity which
issues securities.

(10) Subcustodian-A  qualified
bank, qualified broker dealer or a clearing
corporation that accepts deposits of securi-
ties and/or moneys from a custodian for
safeguarding and holding.

(11) Transfer agent-A person or
firm which engages on behalf of a securities
issuer in transferring record ownership of
securities.

(c) Evidence of Securities Owner-
ship. An insurer may demonstrate owner-
ship of its securities by having them held by
a custodian pursuant to subsection (d) of
this section. In addition, an insurer may
demonstrate ownership of its securities by
having them registered in the insurer’'s
name on the books of the securities issuer
and/or the securities issuer’s transfer agent.

(d) Required Provisions For Custo-
dial Agreements. Any arrangement involv-
ing an insurer’s deposit of its securities and
moneys with a custodian must be evidenced
by a custodial agreement signed by the in-
surer and the custodian. The custodial
agreement signed by the insurer and the
custodian must contain the provisions de-
scribed in paragraphs (1)-(13) of this sub-
section.

(1) The intent of the agreement
is for the custodied securities to be held by
the custodian in a fiduciary relationship
with the insurer. The custodian’s redepasit
of the custodied securities with a
subcustodian does not alter the custodian’s
fiduciary obligations to the insurer,

(2) The custodian shall exercise
the same due care expected of a fiduciary
with the responsibility for the safeguarding
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of the insurer’s custodied securities and for
compliance with all provisions of the custo-
dial agreement, whether the insurer’s
custodied securities are in the custodian’s
possession or have been redeposited by the
custodian with a subcustodian.

(3) The custodian shall indem-
nify the insurer for any loss of custodied
securities. In the event of such loss, the
custodian must promptly replace the
custodied securities or the value thereof,
and the value of any loss of rights or privi-
leges resulting from said loss of custodied
securities.

(4) Custodied securities shall be
segregated at all times from the proprietary
assets of the custodian and subcustodian.

(5) The custodian’s official re-
cords shall separately identify custodied se-
curities owned by the insurer, whether held
by the custodian or subcustodian. If held by
a subcustodian, the custodian’s records shall
also identify the subcustodian.

(6) Custodied securities that are
in registered form shall be registered only in
the name of the insurer, the custodian or its
nominee, or the subcustodian or its nomi-
nee.

(7) All activities involving the
insurer’s custodied securities shall be sub-
ject to the insurer’s instructions and the
custodied securities shall be withdrawable
upon demand of the insurer. Securities de-
posited with insurance regulators to satisfy
statutory requirements shall not be with-
drawn without the approval of the appropri-
ate insurance regulatory authority.

(8) The custodian shall furnish,
upon request by the insurer, a confirmation
of all transfers of custodied securities to or
from the account of the insurer, and reports
of custodied securities sufficient to verify
information reported in the insurer’s annual
statement filed with the Texas Department
of Insurance and supporting schedules and
information required in any audit of the
insurer’s financial statement whether the
custodied securities are held by the custo-
dian or by a subcustodian.

(9) The insurer or its designee
shall at all times be entitled to examine all
records maintained by the custodian or
subcustodian relating to the insurer’s
custodied securities.

(10)  Upon request of the in-
surer, the custodian shall be required to
send to the insurer all reports it receives
from a clearing corporation or the Federal
Reserve book-entry system on their respec-
tive systems of internal accounting control,
and all reports prepared on the custodian’s
and subcustodian’s systems of internal ac-
counting control of custodied securities.

(11) The custodian shall not use

any of the insurer’s custodied securities for
the custodian’s benefit and none of the in-
surer’s custodied securities shall be loaned,
pledged, or hypothecated by the custodian
or subcustodian without a written contract
executed by the insurer separate and apart
from the custodial agreement.

(12) The custodian is authorized
and instructed by the insurer to honor any
requests made by the Texas Department of
Insurance for information concerning the
insurer’s custodied securities. The depart-
ment, from time to time, may request, and
the custodian shall furnish, a detailed listing
of the insurer’s custodied securities
(whether in the possession of the custodian
or with a subcustodian) and an affidavit by
the custodian certifying the custodian’s
safekeeping responsibilities relative to the
custodied securities. The custodian’s re-
sponse to such requests shall be made di-
rectly to the department and shall
encompass all of the insurer's custodied
securities (whether in the possession of the
custodian or with a subcustodian). The de-
partment shall furnish the insurer a copy of
the information request and a copy of the
custodian’s response.

(13) The custodian and
subcustodian shall maintain securities all
risks coverage at levels considered reason-
able and customary for the custodial bank-
ing industry covering the custodian’s duties
and activities as custodian for the insurer’s
assets and shall describe the nature and
extent of such insurance protection. Any
change in such insurance protection during
the term of the'custodial agreement shall be
promptly disclosed to the insurer.

(e) Effective Date. All insurers sub-
ject to this section shall comply with sub-
section (d) of this section no later than 180
days after the effective date of this section.
This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 20,
1995.

TRD-9515048 Alicia M Fechtel

General Counsel and Chief
Clark
Texas Department of
Insurance
Earliest possible date of adoption: December
25, 1995

For further information, please call: (512)
463-6327

¢ ¢ ¢

Chapter 26. Small Employer
Health Insurance Regulations

e 28 TAC §§26.1, 26.4-26.11,
26.13-26.22, 26.27

The Texas Department of Insurance pro-
poses amendments to §§26.1, 26. 4-26.11,
26.13, and 26.19-26.22, and new §§26.14-
26.18 and 26.27, conceming small employer

health benefit plans. The amendments to
these sections and new seclions are neces-
sary 1o add guaranteed issue requwements
for small employer health benefit plans, to
make new standard benefit plans available to
smalil employer carriers and small employers,
to address the minimum requirements for
participation by eligible employees and for
premium contributions by employers, to es-
fablish enroliment requirements and to imple-
ment legislation enacted by the 74th
Legislature in House Bill 369 relating to the
operation and funding of smalil employer
heatth benefit plans. Simultaneous to this no-
tice of the proposed amendments and pro-
posed new §§26.14-26.18 and §26.27, the
department is proposing repeal of existing
§§26.14-26.18 and §26 27. Notice of that pro-
posed repeal is published elsewhere in this
issue of the Texas Register. Proposad §26.1
amends the statement of purpose to delete
the reference to three prototype plans re-
quired by the rules prior to these amend-
ments. Proposed §26.4 adds definttions of
affiliation period and point-of-service contract
and amends the definitions of eligible em-
ployee, late enrollee, small employer health
benefit plan and standard benefit plan. The
definition of late enroliee is intended to,
among other things, implement legislation en-
acted by the 74th Legislature in Senate Bill
793 relating to the enforcement of certain
child support and medical support obligations.
Amendments proposed to §26.5 modify the
applicability and scope of the chapter, de-
scribe the plans to which these amended
sections apply by date of issue or renewal,
provide for early voluntary compliance with
the amended sections, and require notifica-
tion to certain small employers of the new
standard benefit plans. Section 26.6 is
amended to update references to form num-
bers and statutes. Amendments to §26.7 de-
lete the requirement for additional coverage
upon employee election, extend the enroll-
ment period by one day for new entrants and
require a small employer carrier to determine
small employer eligibility within a specified
time. Section 26.8 is to be retilled "Guaran-
teed Issue; Contribution and Participation Re-
quirements” and is amended to include
requirements relating to the guaranteed 1ssue
provisions of Insurance Code, Chapter 26
which became effective September 1, 1995.
The proposed section also deletes the 75%
employer premium contribution requirement
and allows a health carrier to require a pre-
mium contribution in accordance with its
usual and customary practices, if applied uni-
formly to each small employer, or to use the
contribution requirement established by a
purchasing cooperative if the carrier is partici-
pating in the cooperative. The proposed sec-
tion also lowers the parlicipation requirement
from 90% of eligible employees to 75%, al-
lows a small carrier to offer a lower participa-
tion level if the carrier permits the same
percentage of participation as the qualifying
percentage for each benefit plan offered by
that carier and allows the carrier to offer a
parlicipation level that is lower than the carri-
er's qualifying participation level in limited cir-
cumstances. Amended §26.9 provides that
late enrollees may be excluded frcm cover-
age until the next annual enroliment period
and may be subject to a 12-month pre-
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existing condition provision The proposed
section also allows carriers who do not use a
pre-existing condition provision to impose an
affihation period of no more than 90 days for
new entrants and no more than 180 days for
late enrollees during which premiums are not
collected and issued coverage is not effeclive
and it provides that imposition of an affiliation
period does not preclude application of a
small employer waiting perioc applicable to
all new entrants. Proposed §26 10 prohibits
the establishment of a separate class of busi-
ness based on paricipation requirements or
whether coverage is provided on a guaran-
teed issue basis. Section 26.11 is amended
to allow a health maintenance organization
(HMO) participating in a purchasing coopera-
tive that has established a separate class of
business and a separate line of business to
use rating methods used by other carriers in
the cooperative, including rating by age and
gender Amendments to §26 13 change refer-
ences to the standard benefit plans estab-
lished by the Commissioner of Insurance to
the new standard plans and requires small
employer camers to give to each small em-
ployer that inquires about purchasing a health
benefit plan a written sunimary of the stan-
dard benefit plans which includes a descrip-
tion of the items listed in the section. The
amended section also requres a small em-
ployer carrier to offer each of the standard
benefit plans to each small employer who
inquires about purchasing a small employer
health benefit plan and to explain the plans to
the employer upon request. The proposed
section also requires a small employer carrier
to give written reasons to the small employer
if coverage is denied on any basis. New
§26.14 contains the coverage provisions for
the new standard benefit plans required to be
offered by small employer carriers to small
emgloyers as a condition of fransacting busi-
ness in the state New §26.15 contains re-
qurements for renewability of coverage and
cancellation. The text of this new section is
the text of prior §26 16 except that language
has been added providing that misrepresen-
tations of a material fact by a small employer
or eligible employee or dependent shall not
include misrepresentations related to health
status unless the misrepresentations are
fraudulent and made during the initial applica-
tion process New §26.16 describes the cir-
cumstances under which a small employer
carrier may refuse to renew coverage, prohib-
its a carrier that has refused to renew cover-
age from writing small employer health
benefit plans in the state or geographic area
for a period of five years and establishes a
procedure for reentry into the market after
five years. The text of this section is the text
of prior §26.17 New §26.17 prescribes the
notice to covered persons for termination of
coverage. The text of this section is the text
of prior §26.18. New §26.18 sets forth the
procedures for filing an election or application
to be a risk-assuming or reinsured carrier.
Amendments to §26.19 provide references to
the new standard benefit plans, change refer-
ences to form numbers and sets forth addi-
tional requirements for filing forms, contracts
and certificates and evidences of coverage.
Section 26.20 deletes outdated requirements
relating to gross premium filings and provides
for an annual filing of this information. The

proposed section further requires reporting of
the number of standard benefit plans issued
and the number of lives covered under these
plans. An amendment to §26.21 deletes a
statement that HMOs are not subject to Insur-
ance Code, Article 21.52B based upon an
amendment to Article 21.52B by the 74th
Legislature in Senate Bill 628. Proposed
§26.22 requires a purchasing cooperative to
file with the Commiissioner of Insurance notifi-
cation of the receipt of a certificate of incorpo-
ration or authority from the Secretary of State.
Proposed new §26.27 is an appendix contain-
ing the new standard benefit plans (the basic
coverage beneftt plan, the catastrophic care
benefit plan and the prototype small employer
group health benefit plan) and other forms for
use by small employer camers. Copies of
these forms are on file with the Office of the
Secretary of State, Texas Register Section
Copies of these forms and complete sets of
prototype plans may be obtained from the
Texas Department of Insurance, Publications
Department, MC 108-5A, P.O. Box 149104,
Austin, Texas 78714-9104.

Tyrette P. Hamilton, Acting Deputy Commis-
sioner for the Life/Health Group, has deter-
mined that for each year of the first five years
the sections are in effect, there will be no
fiscal impact on state or local government as
a result of enforcing or administering the sec-
tions. There will be no measurable effect on
local employment or local economy.

Ms. Hamilton has determined that for each
year of the first five years the sections are in
effect, the public benefits anticipated as a
result of enforcing the amended sections will
be the increased availability and affordability
of health benefit plans to small employers
and their employees and dependents as a
result of greater flexibility in the contribution
and participation requirements and revision of
the standard benefit plans. There is no antici-
pated difference in cost of compliance be-
tween small and large businesses. Ms.
Hamilton estimates that for the first year that
the sections are in effect, the cost to persons
required to comply with the proposal will
range from $50,000 to $400,000. Estimated
costs for each ot the remairing years ot the
first five year period the proposed sections
are i effect will range from $10,000 to
$150,000. These amounts are the estimated
costs per small employer camier. Approxi-
mately 90 small employer carriers currently
market small employer health benefit plans in
the state.

Comments on the proposal must be submit-
ted within 30 days after publication of the
proposed sections in the Texas Register 10
Alicia M Fechtel, Chief Clerk, Mail Code
113-1C, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104.
An additional copy of the comment must be
submitted to Tyrette P. Hamilton, Acting Dep-
uty Commissioner, Life/Health Group, Mail
Code 106-1A, Texas Department of Insur-
ance, P.O. Box 149104. Comments may also
be provided at the public hearing under
Docket Number 2190, which has been sched-
uled for January 9, 1996 at 1000 a m. at the
Texas Department of Insurance, Room 100,
333 Guadalupe, Austin, Texas. The purpose
of this hearing is to receive oral comments on
the proposed sections from interested per-

sons.

The amendments and new sections are pro-
posed under the Insurance Code, Chapter 26;
Articles 1 03A and 3.96-3 and the Govern-
ment Code, §§2001.004 et seq (Administra-
tive Procedure Act). insurarice Code, Chapter
26, as amended by the 74th Legislature,
establishes the requirements for small em-
ployer health benefit plans, including, but not
limited to, guaranteed issue and renewability
of such health plans; contribution and partici-
pation; rating, disclosure, filing and reporting
requirements; mandated policy provisions;
standard benefit plans; exclusions and limita-
tions; waiting and affiliation periods; pre-
existing conditions and fair markeling provi-
sions. Insurance Code, Arlicle 26.04 autho-
rizes the Commissioner of Insurance to adopt
rules to implement Chapter 26. Insurance
Code, Aarlicle 26.75 authorizes the commis-
sioner to adopt rules setiing forth additional
standards to provide for the fair marketing
and broad availability of small employer
health benefit plans. Insurance Code, Article
3.96-3, as enacted by the 74th Legislature in

-Senate Bill 793 establishes requirements for

the enroliment of a child whose parent, eligi-
ble for dependent health coverage, is re-
quired by a court or administrative order to
provide health coverage for the child. Insur-
ance Code, Aricle 1.03A provides that the
Commissioner of Insurance may adopt rules
and regulations to execute the duties and
functions of the Texas Department of Insur-
ance. The Government Code, §§2001.004 et
seq authorizes and requires each state
agency to adopt rules of practice setting forth
the nature and requirement of available pro-
cedures and prescribes the procedures for
adoption of rules by a state administrative
agency.

The followsg statutes are aftected by the
proposed sections: Texas Insurance Code,
Chapter 26. Article 3.96-2 and Family Code,
§154.184.

§26.1. Statement of Purpose.

(a) This chapter is intended to im-
plement the provisions of the Small Em-
ployer Health Insurance Awvailability Act,
Insurance Code, Chapter 26. The general
purposes of the Insurance Code, Chapter
26, and this chapter are to provide for the
availability of health insurance coverage to
small employers and their employees; to
ensure renewability of coverage; to regulate
rating practices and establish limits on dif-
ferences in rates between health benefit
plans; to establish limitations on underwrit-
ing practices, eligibility requirements, and
the use of pre-existing condition exclusions;
to prescribe standard benefit provisions for
the [three] health benefit plans to be offered
to all small employers; to direct the basis of
market competition away from risk selec-
tion and toward the efficient management of
health care; and to improve the overall fair-
ness and efficiency of the small employer
health insurance market.

(b) (No change.)
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§26.4. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Affiliation period-A period of
time established by a small employer car-
rier not to exceed 90 days for new enroll-
ees and not to exceed 180 days for late
enrollees during which premiums are not
collected and the issued coverage is not
effective,

Eligible employee-An employee
who works on a full-time basis and who
usually works at least 30 hours a week. The
term includes a sole proprietor, a partner,
and an independent contractor, if the sole
proprietor, partner, or independent contrac-
tor is included as an employee under a
health benefit plan of a small employer. The
term does not include:

(A) an employee who
works on a part-time, temporary, sea-
sonal or substitute basis; or

(B) an employee who is
covered under;

(i) another health bene-
fit plan; [or]

(i) a self-funded or self-
insured [an] employee welfare benefit plan
that provides health benefits and that is
established in accordance with the Em-
ployee Retirement Income Security Act of
1974 (29 United States Code, §§1001, et
seq);[.]

(ii) the Medicaid pro-
gram if the employee elects not to be
covered;

«(iv) another federal pro-
gram, including the CHAMPUS program
or Medicare program, if the employee
elects not to be covered; or

(v) a benefit plan estab-
lished in another country if the employee
elects not to be covered.

HMO-A health maintenance organi-
zation subject to Insurance Code, Chapter
20 [26]A.

Late enrollee-An eligible employee
or dependent who requests enrollment in a
small employer’s health benefit plan after
the expiration of the initial enrollment
period established under the terms of the
first plan for which that employee or de-
pendent was eligible through the small em-
ployer or after the expiration of an open
enrollment period under Insurance Code,
Article 26.21(h). An eligible employee or
dependent is not a late enrollee if:

(A)-(B) (No change.)

(C) a court has ordered cov-
erage to be provided for a spouse or minor
child under a covered employee’s plan and

(i) for coverage to be
provided for a spouse, a request for enroll-
ment is made not later than the 31st day
after [issuance of] the date on which the
court order is issued; or

(ii) for coverage to be
provided for a chiid, a request for enroll-
ment is made not later than the 31st day
after the date the employer receives noti-
fication of the court order.

Point-of-service contract-A bene-
fit plan offered through a health mainte-
nance orgaunization that:

(A) includes corresponding
indemnity benefits in addition to benefits
relating to out-of-area or emergency ser-
vices provided through insurers or group
hospital corporations; and

(B) permits the insured to
obtain coverage under either the health
maintenance organization conventional
plan or the indemnity plan as determined
in accordance with the terms of the con-
tract.

Small employer health benefit

plan-A plan developed by the Commis- |

sioner under [The preventive and primary
care benefit plan, the in-hospital benefit
plan, or the standard health benefit plan
described by] the Insurance Code, Chapter
26, Subchapter E, or any other health bene-
fit plan offered to a small employer under
the Insurance Code, Article 26. 42(c) or
Article 26.48 [(d)]. -

Standard benefit plans-The basic
coverage benefit plan and the cata-
strophic care benefit plan [preventive and
primary care benefit plan, the in-hospital
benefit plan and the standard health benefit
plan] required to be offered by health carri-
ers, excluding HMOs, under the Insurance
Code, Chapter 26, Subchapter E. For
HMQOs, the standard benefit plan[s] means
the prototype small employer group
health benefit plan [preventive and pri-
mary care benefit plan and the standard
health benefit plan] that may be offered by
an HMO, as provided under the Insurance
Code, Chapter 26, Subchapter E.

§26.5. Applicability and Scope.

(a) Except as otherwise provided in
this chapter, this chapter shall apply to any
health benefit plan providing health care
benefits covering three or more eligible em-
ployees of a small employer, whether pro-
vided on a group or individual franchise
basis, regardless of whether the policy was
issued in this state, if the plan:

(1) meets one of the foilowiné

conditions [or more of the conditions listed
in subparagraphs (A)-(C) of this paragraph
and the Insurance Code, Article
26.06(a)(1)-(3)1:

(A) aportion of the premium
or benefits is paid by [or on behalf of] a
small employer(s]; or

[(B) a covered individual is
reimbursed, whether through wage adjust-
ments or otherwise, by or on behalf of a
small employer for a portion of the pre-
mium; or]

(B)[(C)] the health plan is
treated by the employer or by a covered
individual as part of a plan or program for
the purposes of 26 United States Code,
§106 or §162;

(2) (No change.)
(b)-(e) (No change.)

() Health benefit plans that are
offered, marketed, represented, issued or
delivered for issue to small employers
and their employees on or after Septem-
ber 1, 1993 but before June 1, 1996, must
comply with Insurance Code, Chapter 26
as amended by the 74th Legislature and
with amendments to this chapter to be
adopted January 1, 1996 beginning on
the first renewal date of the health bene-
fit plan following Jjune 1, 1996. Small
employer carriers may voluntarily com-
ply with the amendments to Insurance
Code, Chapter 26 and to this chapter for
health benefit plans offered, marketed,
represented, issued or delivered for issue
or renewed after the effective date of the
amendments to this chapter but before
June 1, 1996. This section does not per-
mit a small employer carrier to cancel or
nonrenew a small employer health bene-
fit plan, including a standard benefit
plan, issued before June 1, 1996; how-
ever, if the small employer currently was
issued a standard berefit plan, the small
employer carrier shall give the small em-
ployer notice of the standard benefit
plans provided for by this chapter as
amended at least 30 days prior to the
first renewal date, Small employer carri-
ers may use form number 369 SUMM
provided at Figure 41 of §26.27 of this
title (relating to Appendix) to provide the
required notice. .

(g) Beginning on June 1, 1996,
health benefit plans that are offered,
marketed, represented, issued or deliv-
ered for issue to small employers and
their employees on or after June 1, 1996
shall comply with all provisions of the
Insurance Code, Chapter 26 as amended
by the 74th Legislature, and with amend-
ments to this chapter to be adopted Janu-
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ary 1, 1996.

(h)[(f)] If a health carrier continues
to provide coverage to small employers and
their employees under existing health bene-
fit plans and elects not to continue to offer,
deliver, or issue for delivery health benefit
plans to small employers and their employ-
ees, the health carrier will only be consid-
ered a small employer carrier for purposes
of renewing such existing plans. In this
case, the health carrier shall notify the small
employer of certain information. The notice
shall be provided at least 30 days prior to
the first renewal date occurring on or after
January 1, 1994, except for renewal dates
occurring prior to March 1, 1994, and for
those renewal dates, the notice shall be
given as soon as possible before the renewal
date. The notice shall state that:

(1) the health carrier (the cur-
rent health carrier of the small employer’s
employee health benefit plans) has elected
not to continue to offer new health benefit
plans in the small employer market; and

(2) other health benefit plans
may be available to the small employer
through other small employer carriers and
that such other plans should be compared
against existing plans to determine which
plan is more beneficial.

()(g)] If a health carrier continues
to provide coverage to small employers and
their employees under existing health bene-
fit plans and elects to continue to offer,
issue, and issue for delivery health benefit
plans to small employers and their employ-
ees, the health carrier shall notify the small
employer of certain information. The notice
shall be provided at least 30 days prior to
the first renewal date occurring on or after
January 1, 1994, except for renewal dates
occurring prior to March 1, 1994, and for
those renewal dates, the notice shall be
given as soon as possible before the renewal
date. The notice shall:

(1) offer the small employer the
option of continuing the existing health ben-
efit plan or plans or purchasing new small
employer benefit plans in accordance with
the Insurance Code, Chapter 26, and this
chapter; and

(2) provide notice -that such
other plans should be compared against ex-
isting plans to determine which plan is more
beneficial.

@)[(h)] The provisions of the Insur-
ance Code, Chapter 26, and this chapter
shall apply to a health benefit plan provided
to a small employer or to the employees of
a small employer without regard to whether
the health benefit plan is cffered under or
provided through a group policy or trust
arrangement of any size sponsored by an
association or discretionary group.

(&)[(i)] If a small employer or the

employees of a small employer are issued a
health benefit plan under the provisions of
the Insurance Code, Chapter 26, and this
chapter, and the small employer subse-
quently employs more than 50 eligible em-
ployees or less than three eligible
employees, the provisions of the Insurance
Code, Chapter 26, and this chapter shall
continue to apply to that particular health
plan. A health carrier providing coverage to
such an employer shall, within 60 days of
becoming aware that the employer has more
than 50 eligible employees or less than
three eligible employees, but not later than
the first renewal date occurring after the
small employer has ceased to be a small
employer, notify the employer that the pro-
tections provided under the Insurance Code,
Chapter 26, and this chapter shall cease to
apply to the employer, if such employer
fails to renew its current health benefit
plans or elects to enroll in a different health
benefit plan.

MIG] If a health benefit plan is
issued on or after September 1, 1993, to an
employer that is not a small employer as
defined in the Insurance Code, Chapter 26,
but subsequently the employer becomes a
small employer, the provisions of the Insur-
ance Code, Chapter 26, and this chapter
shall apply to the health benefit plan on the
first renewal date on or after January 1,
1994. An employer may become a small
employer due to several reasons, including,
but not limited to, the loss or change of
work status of orie or more employees, or
the employer has moved to this state from
another state and has a health benefit plan
that was issued in the other state. The health
carrier providing a health benefit plan to
such an employer:

(1) shall not be considered to
have elected to offer, issue, or issue for
delivery health benefit plans to small em-
ployers under the provisions of the Insur-
ance Code, Chapter 26, and this chapter
solely because the health carrier continues
to provide coverage under the health benefit
plan to the employer and employees of the
employer. however, for purposes of such
existing health benefit plans, the health car-
rier will be considered a small employer
carrier; and

(2) shall, within 60 days of be-
coming aware that the employer has 50 or
fewer eligible employess, notify the small
employer of the options that will be avail-
able to the small employer under the Insur-
ance Code, Chapter 26, and this chapter,
including the small employer’s option to
purchase a small employer health benefit
plan from the employer’s current health cor-
rier, if the carrier is offering such coverage,
or from any small employer carrier cur-
rently offering small czployer coverage
in this state [willing to accept the group].

(m)[(k)] If a small employer has

employees in more than one state, the pro-
visions of the Insurance Code, Chapter 26,
and this chapter shall apply to a health
benefit plan issued to the small employer if;

(1) the majority of eligible em-
ployees of such small employer are em-
ployed in this state on the issue date or
renewal date; or

(2) the primary business loca-
tion of the small employer is in this state on
the issue date or renewal date and no state
contains a majority of the eligible employ-
ees of the small employer.

§26.6. Status of Health Carriers as Small
Employer Carriers and Geographic Service
Area.

(a) No later than December 15,
1993, each health carrier providing health
benefit plans in this state shall make a filing
with the commissioner indicating whether
the health carrier will or will not offer,
renew, issue, or issue for delivery health
benefit plans to small employers in this
state as defined in the Insurance Code.
Chapter 26, and this chapter. The required
filing shall include certification form (Form
Number 369 [2055) CERT SEHC STA-
TUS) completed according to the carrier’s
status and shall at least provide a statement
to the effect of one of the following:

(1)-(4) (No change.)

(b) After December 15, 1993, if a
health carrier chooses to change its election
under subsection (a) (1), (2), or (4) of this
section, the health carrier shall notify the
commissioner of its new election at least 30
days prior to the date the health carrier
intends to begin operations under the new
election. This notification shall be made on
Form Number 369 [2055] CERT SEHC
STATUS.

(¢) Upon election to become a
small employer carrier, the health carrier
shall establish geographic service areas
within which the health carrier reasonably
anticipates it will have the capacity to de-
liver services adequately to small employers
in each established geographic service area.
The geographic service areas shall be de-
fined in terms of counties or zip codes. to
the extent possible, and shall be submitted
in conjunction with any filing of a small
employer health benefit plan. If the service
area cannot be defined by counties or zip
code, a map which clearly shows the geo-
graphic service areas is required to be sub-
mitted in conjunction with the filing of the
small employer health benefit plan. Service
areas by zip code shall be defined in a non-
discriminatory manner and in compliance
with the Insurance Code, Articles
2121-6 [21.21. §4], and Article 21.21-8
[21.21-5]. If the geographic service area of
the carrier is the entire state, the carrier
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shall define the service area as the state of
Texas and no other definition is necessary.

(d)-{e) (No change.)

§26.7. Requirement To Insure Entire

Groups.
(a) (No change. )

(b) If elected by the small em-
ployer, a small employer carrier may offer
the eligible employees of a small employer
the option of choosing among one or more
health benefit plans, provided that each eli-
gible employee may choose any of the plans
offered. [If at least 40% of eligible employ-
ees elect additional coverage, as provided in
§26.15 of this title (relating to Additional
Coverage), each eligible employee shall
have the option to choose such additional
coverage.] Except as provided in the Insur-
ance Code, Article 26.21 and Article 26.49
(with respect to exclusions for pre-existing
conditions), the choice among benefit plans
may not be limited, restricted, or condi-
tioned based upon the risk characteristics of
the eligible employees or their dependents.

(c) A small employer carrier may
require each small employer that applies for
coverage, as part of the application process,
to provide a complete list of eligible em-
ployees and dependents of eligible employ-
ees as defined in the Insurance Code,
Article 26.02, If the small employer carrier
requires such list, then the carrier may also
require the small employer to provide rea-
sonable and appropriate supporting docu-
mentation (such as a W-2 Summary Wage
and Tax Form) to verify the information
required under this subsection. A determi-
nation of eligibility shall be made within

five days of receipt of any requested doc-

umentation.
(d)-(f) (No change.)

(g) New entrants in a health benefit
plan issued to a small employer group on or
after September 1, 1993, shall be offered an
opportunity to enroll in the health benefit
plan currently held by such employer group
or shall be offered an opportunity to enroll
in the health benefit plan if the plan is
provided through an individual franchise
policy or more than one plan is available. If
a small employer carrier has offered more
than one health benefit plan to eligible em-
ployees of a small employer group pursuant
to subsection (b) of this section, [or if 40%
of the eligible employees of the small em-
ployer group have elected to receive addi-
tional coverage under §26.15 of this title
(relating to Additional Coverage),] the new
entrant shall be offered the same choice of
health benefit plans as the other employees
(members) in the group. A new entrant that
does not exercise the opportunity to enroll
in the health benefit plan within the period
provided by the small employer carrier may

be treated as a late enrollee by the health
carrier, provided that the period provided to
enroll in the health benefit plan complies
with subsection (h) of this section.

(h) Periods provided for enrollment
in and application for any health benefit
plan provided to a small employer group
shall comply with the following:

(1) the enrollment period ex-
tends at least 31 [30] days after the date the
new entrant begins employment or if the
weaiting period exceeds 31 [30] days, the
date the new entrant becomes eligible for
coverage;

(2) the new entrant is notified of
his or her opportunity to enroll at least 31
[30] days in advance of the last date enroll-
ment is permitted; [and]

(3) a period of at least 31 days
following the date of employment, or fol-
lowing the date the new entrant is eligible
for coverage, is provided during which the
new entrant’s application for coverage may
be submitted and; [.]

(4) an open enrollment period
of at least 31 days is provided on an
apnual basis.

(1) A small employer carrier shall
not apply a waiting period, affiliation
period, elimination period, or other similar
limitation of coverage (other than an exclu-
sion for pre-existing medical conditions
consistent with the Insurance Code, Article
26.21 and Article 26.49), with respect to a
new entrant, that is longer than 90 days.
Any waiting period applied to a new entrant
shall be based on the waiting period estab-
lished by the small employer.

())-(m) (No change.)

(n) The opportunity to enroll shall
meet the following requirements.

(1) (No change.)

(2) Eligible employees and de-
pendents of eligible employees who are pro-
vided an opportunity to enroll pursuant to
this section shall be treated as new entrants.
Premium rates related to such individuals
shall be set in accordance with subsection
(K)[(G)] ‘of this section,

(3)-(4) (No change))

$§26.8. Guaranteed Issue; Contribution and
Participation Requirements.

(@) A small employer carrier shail
issue a health benefit plan to any small
employer that elects to be covered under

. the plan and agrees to satisfy other re-

quirements of the plan. A small employer
carrier shall provide health benefit plans
to small employers without regard to
claim experience, health status or medi-
cal history.

(b){(a)] Health carriers may require
small employers to answer questions de-
signed to determine the level of contribution
by the small employer, the number of eligi-
ble employees of the small employer, and
the percentage of participation of eligible
employges of the small employer.

(©)[(®)] A health carrier may re-
quire an employer premium contribution
for the plan selected by the employer for
each eligible employee in accordance with
the carrier’s usual and customary prac-
tices for all employer group health insur-
ance plans in the state. [Health carriers
shall require that small employers pay at
least 75% of the premium for the plan
selected by the employer for each eligible
employee who elects to be covered by at
least one of the small employer health bene-
fit plans selected by the employer, in ac-
cordance with the Insurance Code, Article
26.21(b).}

(1) The same premium contri-
bution level shall be applied to each small
employer offered or issued coverage by
the small employer-carrier.

(2) If two or more small em-
ployer carriers participate in a purchas-
ing cooperative established under the
Insurance Code, Article 26.14, the carrier
may use the contribution requirement es-
tablished by the purchasing cooperative
for policies marketed by the cooperative.

DI} A health carrier shall
treat all similarly situated small employer
groups in a consistent and uniform manner
when terminating health benefit plans due
to fatlure of the small employer to meet a
[the 75%] contribution requirement,

(NH[(2)] If a small employer fails
to meet a [the 75%] contribution require-
ment for a small employer health benefit
plan, the health carrier may termumate cov-
erage as provided under the plan in accord-
ance with the terms and conditions of the
plan requiring such contribution and in ac-
cordance with the Insurance Code, Articles
26.23, 26.24, and 26 25.

(d)i(c)] Coverage under a small
employer health benefit plan is available if
at least 75% [90%] of the eligible employ-
ees of a small employer elect to be covered.
as provided in the Insurance Code, Article
26.21(b).

(1) If a small employer makes
available multiple health benefit plans to
its employees, the collective enrollment of
all of those plans must be at least 75% of
the small employer’s eligible employees
or, if applicable, the lower participation
level offered by the small employer car-
rier under subsection (e) of this section.

(2) A small employer carrier
may elect not to offer health berefit plans
to a small employer who offers multiple
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health benefit plans if such plans are to
be provided by more than one carrier
and the carrier would have less than 75%
of the small employer’s eligible employ-
ees enrolled in the carrier’s health benefit
plan unless the coverage is provided
through a purchasing cooperative.

(@(d)] A small employer carrier
may offer smail employer health benefit
plans to a small employer even if less
than 75% of the eligible employees of
that employer elect to be covered if the
small employer carrier permits the same
percentage of participation as a qualify-
ing percentage for each small employer
benefit plan offered by that carrier in the
state.

(f) A small employer carrier may
offer small employer health benefit plans
to a small employer even if the employ-
er's percentage of participation is less
than the small employer carrier’s quali-
fying participation level established un-
der subsection (e) of this section if the
small employer carrier:

(1) obtains the written waiver
required by §26.7(d) of this chapter; and

(2) accepts or rejects the en-
tire group of eligible employees that
choose to participate and excludes only
those employees that have declined cover-
age. A.carrier may not provide coverage
under this subsection if the circumstances
set out in §26.7(e) of this chapter apply
and may not use this subsection to cir-
cumvent the guaranteed issue and other
requirements of Insurance Code, Chap-
ter 26 or this chapter,

(@I(1)] A health carrier shall treat
all similarly situated small employer groups
in a consistent and uniform manner when
terminating health benefit plans due to a
participation level of less than the qualify-
ing participation level [90% of the eligible
employees of the small employer].

(h)(2)) If a small employer fails to
meet the qualifying [90%] participation re-
quirement for a small employer health bene-
fit plan, for a period of at least six
consecutive months, the health carrier may
terminate coverage under the plan upon the
first renewal date following the end of the
six-month consecutive period during which
the qualifying [90%] participation require-
ment was not met, provided that the termi-
nation shall be in accordance with the terms
and conditions of the plan concerning termi-
nation for failure to meet the qualifying
[90%) participation requirement and in ac-
cordance with the Insurance Code, Articles
26.23, 26.24, and 26.25.

()[(d)] In determining whether an
employer has the required percentage of
participation [by 90%] of [the] eligible em-
ployees, if the percentage [90%] of [the]

eligible employees is not a whole number,
the result of applying the percentage [90%]
to the number of eligible employees shall be
rounded down to the nearest whole number,
[; the result shall represent 9% participa-
tion for purposes of compliance with such
requirement.] For example: 78% [90%)] of
five employees is 3.75 [4.5], so 3.75 [4.5]
would be rounded down to 3 (4]; therefore,
75% [90%)] participation by a five em-
ployee group will be achieved if 3 [4] of the
eligible employees participate.

§26.9. Exclusions, Limitations, Waiting
Periods, Affiliation Periods and Pre-
existing Conditions and Restrictive Riders.

(a)  All health benefit plans that
provide coverage for small employers and
their employees as defined in the Insurance
Code. Article 26.02(21), and §26. 4 of this
title (relating to Definitions) shall comply
with the following requirements. [All such
plans issued to small employers on or after
January 1, 1994, shall comply with these
provisions; plans issued between September
1, 1993, and January 1, 1994, shall be
amended to comply with these provisions
on the first renewal date after January 1,
1994.]

(1) A small employer -carrier
shall not exclude any eligible employee or
dependent (including a late enrollee, who
would otherwise be covered under a small
employer’s health benefit plan), except to
the extent permitted under the Insurance
Code, Article 26.21(k)(g)].

(2) (No change.)

(3) A small employer health
benefit plan may not limit or exclude initial
coverage of a newborn child of a covered
employee. Any coverage of a newborn child
of an employee under this subsection termi-
nates on the 32nd [31st) day after the date
of the birth of the child unless:

(A) (No change.)

(B) notification of the birth
and any required additional premium are
received by the small employer carrier not
later than the 31st [30th] day after the date
of birth. A small employer carrier shall not
terminate coverage of a newborn child if
such carrier's billing cycle does not coin-
cide with this 31-day [30-day] premium
payment requirement, until the next billing
cycle has occurred and there has been non-
payment of the additional required pre-
mium, within 30 days of the due date of
such premium,

(4) A late enrollee may be ex-
cluded from coverage until the next an-
nual open enrollment period and [for 18
months from the date of application or] may
be subject to & 12-month pre-existing condi-

tion provision as described by the Insurance
Code, Article 26.49 [(b), (c), (d) and (e). If
both a period of exclusion from coverage
and a pre-existing condition provision are
applicable to a late enrollee, the combined
period of exclusion .may not exceed 18
months from the date of the late applica-
tion}.

(5) A pre-existing condition pro-
vision in a small employer health benefit
plan may not apply to coverage for a dis-
ease or condition other than a disease or
conditionl[:]

[(A)] for which medical ad-
vice, diagnosis, care, or treatment was rec-
ommended or received during the six
months before the effective date of cover-
age. [; or

[(B) that would have caused
an ordinary, prudent person to seek medical
advice, diagnosis, care, or treatment during
the six months before the effective date of
coverage.]

(6) A pre-existing condition pro-
vision in a small employer health benefit
plan shall not apply to an individual who
was continuously covered for & minimum
period of 12 months by a health benefit ->lan
that was in effect up to a date not more than
60 days before the effective date of cover-
age under the small employer health benefit
plan, excluding any waiting period.

(7)-(8) (No change.)

(9) A carrier that does not use
a pre-existing condition provision in any
of its health benefit plans may impose an
affiliation period in a small employer
health benefit plan not to exceed 90 days
for new entrants and not to exceed 180
days for late enrollees during which pre-
miums are not collected and the issued
coverage is not effective [A pre-existing
condition provision in a small employer
health benefit plan may exclude coverage
for a pregnancy existing on the effective
date of the coverage, except as provided by
paragraph (6) of this subsection.]

(10) The imposition by a car-
rier of an affiliation period does not pre-
clude application of any waiting period
applicable to all new entrants under a
health benefit plan; however, any affilia-
tion period may not exceed 90 days and
must be used in lieu of a pre-existing
condition provision,

(11) An affiliation period pro-
vision in a small employer health benefit
plan shall not apply to an individual who
would not be subject to a pre-existing
condition limitation in accordance with
paragraphs (6) and (7) of this section.

(b) (No change.)
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§26.10. Establishment of Classes of Busi-
ness.

(a)-(b) (No change)

(c) A health carrier may not es-
tablish a separate class of business based
on participation requirements or whether
the coverage provided to a small em-
ployer group is provided on a guaranteed
issue basis or is subject to underwriting
or proof of insurability.

§26.11. Restrictions Relating to Premium
Rates.

(a)-(®)

(h) A HMO participating in a
purchasing cooperative that provides em-
ployees of small employers a choice of
benefit plans, that has established a sepa-
rate class of business as provided by the
Insurance Code, Article 26.31 and that
has established a separate line of business
as provided under the Insurance Code,
Article 26.48(a) and 42 United States
Code, §§300e et seq may use rating meth-
ods in accordance with this subchapter
that are used by other small employer
carriers participating in the same pur-
chasing cooperative, including rating by
age and gender. This subsection applies
to all employer health benefit plans of-
fered, issued or delivered for issue to
small employers and their employees on
or after September 1, 1995.

(No change.)

§26.13. Rules Related to Fair Marketing.
(a) (No change.)

(b) Each small employer that has

expressed an interest in purchasing a
small employer health benefit plan shall
be given a written summary of the stan-
dard benefit plans, The summary shall be
in a readable and understandable format
and shall include a clear, complete and
accurate description of these items in the
following order: lifetime maximums; de-
ductibles, coinsurance maximums and
percentages payable; benefits provided;
limitations and exclusions and riders that
must be offered. Small employer carriers
other than HMOs may use form number
369 SUMM at Figure 41 of §26.27 of this
title (relating to Appendix) to meet the
requirements of this subsection. HMOs
shall =2 the disclosure format required
by §11.1600 of this title (relating to Infor-
mation to Prospective Group Contract
Holders and Enrollees) to meet the re-
quirements of this subsection.

(©)[(b)] A small employer carrier
shall offer the standard benefit plans to
each small employer who inquires about
purchasing a small employer health bene-
fit plan and shall, upon request, explain

each of the plans to the small employer.
A small employer carrier, other than an
HMO, shall offer and explain [at least] the
basic coverage benefit plan and the cata-
strophic care benefit plan [preventive and
primary care benefit plan, the in-hospital
benefit plan, and the standard health benefit
plan to any small employer that applies for
or makes an inquiry regarding health insur-
ance coverage from the small employer car-
rier]. An HMO shall offer and explain the
small employer health benefit plans that the
HMO has filed for use in the small em-
ployer market. The offer may be provided
directly to the small employer or delivered
through an agent. The offer shall be in
writing and shall include at least the follow-
ing information; g

[(1) a general description of the
benefits contained in the preventive and
primary care benefit plan, the in-hospital
benefit plan, and ‘the standard health benefit
plan, as applicable, and any other health
benefit plan being offered to the small em-
ployer;]

(D{(2)] information describing
how the small employer may enroll in the
plans; and

(2)I(3)] information set out in
the Insurance Code, Article 2640 and
§26.12 of this chapter.

(d)[(c)] A small employer carrier
shall provide & price quote to a small em-
ployer (directly or through an authorized
agent) within ten working days of receiving
a request for a quote and such information
as is necessary to provide the quote. A
small employer carrier shall notify a small
employer (directly or through an authorized
agent) within five working days of receiv-
ing a request for a price quote of any addi-
tional information needed by the small
employer carrier to provide the quote.

(e){(d)] A small employer carrier,
other than an HMO, shall not apply more
stringent or detailed requirements related to
the application process for the standard ben-
efit plans, including the basic coverage
benefit plan and the catastrophic cover-
age benefit plan [preventive and primary
care benefit plan, the in-hospital benefit
plan, and the standard health benefit plan)
than are applied for other health benefit
plans offered by the health carrier to small
employers. An HMO shall not apply more
stringent or detailed requirements related to
the application process for the prototype
small eniployer group health benefit plan
[standard benefit plans, including any pre-
ventive and primary care benefit plan and
the standard health benefit plan,] than are
applied for other health benefit plans of-
fered by the HMO to small employers.

Mle)] If a small employer carrier
denies coverage under a health benefit plan
to a small employer on any basis [the basis

of a risk characteristic], the denial shall be
in writing and shall state with specificity the
reasons for the denial (subject to any re-
strictions related to confidentizlity of medi-
cal information). [The written denial shall
be accompanied by a written explanation of
the guaranteed availability of the small em-
ployer health benefit plans beginning in
September, 1995. when guaranteed issue is
required.]

@UD] A small employer carrier
shall establish and maintain a means to -
provide information to small employers
who request information on the availability
of small employer health benefit plans in
this state. The information provided to
small employers shall at least include infor-
mation about how to apply for coverage
from the health carrier and may include the
names and phone numbers of agents located
geographically proximate to the caller or
such other information that is reasonably
designed to assist the caller to locate an
authorized agenl or to otherwise apply for
coverage.

(i()] The small employer carrier
shall not require a small employer to join or
contribute to any association or group as a
condition of being accepted for coverage by
the smail employer carrier, except that, if
membership in an association or other
group is a requirement for accepting a small
employer into a particular heaith benefit
plan, a small employer carrier may apply
such requirement, subject to the require-
ments of the Insurance Code, Chapter 26.

@){(h)] A small employer carrier
may not require, as a condition to the offer
or sale of a health benefit plan to a small
employer, that the small employer purchase
or qualify for any other insurance product
or service.

(3) [(0)] Health carriers offering in-
dividyal and group health benefit plans in
this state shall be responsible for determin-
ing whether the' plans are subject to the
requirements of the Insurance Code, Chap-
ter 26, and this chapter. Health carriers shall
elicit the following information from appli-
cants for such plans at the time of applica-
tion:

(1) whether or not any portion

of the premium will be paid by [or on
behalf of] a small employer; and

[(2) whether or not a covered
individual is reimbursed, whether through
wage adjustment or otherwise, by or on
behalf of the small employer: and]

(2)[(3)) whether or not the pro-
spective policyholder, certificate holder, or
any prospective insured individual intends
to treat the health benefit plan as part of a
plan or program under Section 162 or Sec-
tion 106 of the United States Internal Reve-
nue Code of 1986 (26 United States Code.,
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§106 or §162).

K] If a health [small em-
pk yer] carrier fails to comply with subsec-
tion (j) of this section, the health [small
employer] carrier shall be deemed to be on
notice of any information that could reason-
ably have been attained if the health [small
employer] carrier had complied with sub-
section (i) of this section.

§26.14. Coverage.

(a) Until June 1, 1996 every small
employer carrier, except HMOs, shall, as a
condition of transacting business in this
state with small employers, offer to small
employers at least three standard benefit
plans, including the preventive and primary
care benefit plan, the in-hospital benefit
plan, and the standard health benefit plan,
as provided under the Insurance Code, Arti-
cles 26 42-26.49, unless a small employer
carrier elects to offer the two standard bene-
fit plans prescribed by this chapter as
amended. After June I, 1996, every small
employer carrier, except HMOs, shall, as a
condition of transacting business in this
state with small employers, offer to small
employers two standard benefit plans, the
basic coverage benefit plan and the cata-
strophic care benefit plan, as provided un-
der the Insurance Code, Articles 26.42,
2643, 2644, 26.44A, 26.44B, 26.48, and
26.49.

(b) In addition to the standard bene-
fit plans required to be offered to smail
employers as provided in the Insurance
Code, Chapter 26, small employer carriers
may. subject to the provisions of the Insur-
ance Code, Article 26.42(c) , and this chap-
ter, offer other health benefit plans to small
employers, as provided in the Insurance
Code. Article 26.42(c). Such other health
benefit plans shall comply with all provi-
sions of the Insurance Code, Chapter 26,
and this chapter, except that provisions de-
fining the specific benefits required under
the required standard benefit plans are not
applicable. The Insurance Code, Article
26.06(c). does net apply to a health benefit
plan offered to a small employer as pro-
vided under the Insurance Code, Article
26.42(c).

(c) Instead of the standard benefit
plans described by this chapter, a health
maintenance organization may offer a state-
approved health benefit plan that complies
with the requirements of Title XIII, Public
Health Service Act (42 United States Code,
§§300e, et seq) and rules adopted under that
Act. An HMO may also offer the prototype
small employer group health benefit plan.

(d) All small employer health bene-
fit plans provided by a small employer car-
rier other than an HMO shall provide an
option for conversion/continuation which
complies with all provisions of Chapter 3,

Subchapter F of this title (relating to Group
Health Insurance Mandatory Conversion
Privilege). An HMO shall provide coverage
for conversion or continuation of any small
employer health benefit plan which
complies with the requirements of
§11.506(7) or (8) of this title (relating to
Mandatory Provisions: Group and Non-
group Agreement and Group Certificate).

(e) Each health benefit plan, certif-
icate, policy, rider, or application used by
health carriers to provide coverage to small
employers and their employees shall com-
ply with the Insurance Code, Article 26.43;
be written in plain language; and meet the
requirements of Chapter 3, Subchapter G of
this title (relating to Plain Language Re-
quirements). Requirements for use of plain
language are not applicable to a health ben-
efit plan group master policy or a policy
application or enrollment form for a health
benefit plan group master policy.

(f) Every small employer carrier
providing health benefit plans to small em-
ployers is required to offer dependent cov-
erage to each employee. Dependent
coverage may be paid for by the employer,
the employee, or both.

(g) This section countains require-
ments for optional prototype policy forms.
The policy forms described in this subsec-
tion are adopted by reference to complete a
prototype policy and/or certificate when
combined with the required presciibed ben-
efit prototype policy forms outlined in this
section. The prototype policy forms have
been developed to facilitate implementation
of the Insurance Code, Chapter 26, and to
streamline” the policy approval process.
Small employer carriers are encouraged to
use all of the prototype policy forms. as
described in this subsection to expedite the
approval process. Each form has a unique
form number appearing in the lower left-
hand corner and small employer carriers
may use one or any number of the prototype
forms. Alternate language, except for vari-
ables indicated by brackets, must be filed
for review and approval under a different
form numter using 369 as part of the form
number. Additional filing requirements are
outlined in §26.19 of this title (relating to
Filing Requirements).

(1)  This paragraph describes
policy face pages. The group policy face
pages are described in this sub-paragraph.
These prototype policies provide for the
entire contract to include any applications,
the certificate of insurance, and any at-
tached riders. If the small employer carrier
elects to use policies other than the proto-
type forms, this shell format shall be used
with any small employer health benefit
plan. Each policy face page, whether or not
the prototype form is used, shall include the
small employer carrier name and address;
policyholder name (and industry, if used on

a multiple employer trustee basis). policy
number; policy effective date; provision for
the entire contract to include applications,
the certificate of insurance, and any at-
tached riders; workers’ compensation dis-
claimer notice; description of the policy in
bold type as a small employer benefit plan;
and the form number in the lower left hand
corner. The policy face page for the proto-
type form shall contain the description of
the plan in bold type as the Group Small
Employer Basic Coverage Benefit Plan or
the Group Small Employer Catastrophic
Care Benefit Plan. The small employer car-
rier may include or omit the variable provi-
sion addressing the free look period. The
group policy face pages for the prototype
policies include the following:

(A) Group Small Employer
Basic Coverage Benefit Plan (Form Number
369 SE.BASC) for a single employer pol-
icy;

(B) Group Small Employer
Catastrophic Care Benefit Plan (Form Num-
ber 369 SE.CAT) for a single employer
policy;

(C) Group Small Employer
Basic Coverage Benefit Plan (Form Number
369 ASSN.BASC) for an association pol-
icy;

(D) Group Small Employer
Catastrophic Care Benefit Plan (Form Num-
ber 369 ASSN.CAT) for an association pol-
icy,

(E)  Group Small Employer
Basic Coverage Benefit Plan (Form Number
369 MET.BASC) for a multiple employer
trustee policy;

(F) Group Small Employer
Catastrophic Care Benefit Plan (Form Num-
ber 369 MET.CAT) for a multiple employer
trustee policy.

(2) The Notice of Toll-Free
Telephone Numbers and Information and
Complaint Procedures Form (Form Number
TOLLFREE) for group policies is described
in this paragraph. This prototype form con-
tains the language prescribed in §1.601 of
this title (relating to Notice of Toll-Free
Telephone Numbers and Information and
Complaint Procedures) ‘and shall be at-
tached as the second or third page of the
policy and the certificate of insurance. The
variable provisions are optional only to the
extent outlined in §1.601 of this title.

(3) The group certificate of in-
surance face page is described in this para-
graph. Each certificaie of insurance face
page. whether or not the pretotype form is
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used, shall include the small employer car-
rier name and address; the certification pro-
vision; a provision that the certificate face
page, all attached provisions, and any riders
shall constitute the entire certificate of in-
surance; the workers’ compensation dis-
claimer notice; a description of the plan in
bold type as a small employer benefit plan;
and the form number in the lower left hand
corner, The certificate face page for the
prototype form shall contain the description
of the plan in bold type as the Group Small
Employer Basic Coverage Benefit Plan or
the Group Small Employer Catastrophic
Care Benefit Plan. The identification infor-
mation (Employee name, ID Number, Cer-
tificate Effective Date, Policyholder Name,
Policy Number, Policy Effective Date, De-
pendent Coverage) is variable to the extent
that small employer carriers may include all
of the information in the certificate of insur-
ance by any appropriate method, such as an
insert or as a sticker on the face page or
schedule of benefits or printed on the face
page as provided in the prototype form. The
dependent coverage information is variable
for small employer carriers to insert a de-
pendent coverage election. The variable re-
placement provision is an optional provision
which carriers may include as provided in
the prototype form or carriers may alter the
language in any appropriate manner or may
elect to omit the provision in its entirety.
The group certtificate of insurance face
pages include the following:

(A)  Certificate of Insurance
Face Page for the Group Small Employer
Basic Coverage Benefit Plan (Form Number
369 CERT.BASC);

(B) Certificate of Insurance
Face Page for the Group Small Employer
Catastrophic Care Benefit Plan (Form Num-
ber 369 CERT.CAT).

(4) The table of contents for
group policies (Form Number 369 TCG) is
described in this paragraph. The variable
items shall be included or omitted as appro-
priate for the policy or certificate and page
numbers shall be numbered accordingly. If
the prototype table of contents is not used,
the format and order shall be the same as
provided in the prototype.

(5) The General Provisions
Form for Group Policies (Form Number
369 GGP) may be used with all group small
employer health benefit plans. If the proto-
type general provisions form is not used,
each general provision with same or similar
language shall be included in each peli-
cy/certificate. Variable language for the
general provisions form are described as
follows:

(A) The definition of an Eli-

gible Employee under the Eligibility for
Coverage (Employee Coverage) provision
shall add that an "Eligible Employee also
includes an Employee of an Fmployer
member of an association” when the policy
is to be issued to an association.

(B) The Initial Enrollment
for New Eligible Employees provision un-
der Effective Dates allows a variable for
receipt of the application or enrollment
form within 31 days of the:

(i) date of employment or

(i)  completion of any
waiting period established by the small em-
ployer. The length of time for the waiting
period is also variable to allow flexibility
for small employers to elect a period of
time not to exceed 90 days. The reference
to Affiliation Period is variable to the extent
that it shall be omitted if the small employer
carrier uses a pre-existing condition limita-
tion in any of its heaith benefit plans or if
the small employer carrier does not require
an affiliation pertod.

(C) The Newborn Children
provision under Effective Dates allows a
variable to be included if the small em-
ployer carrier requires a premium to be
charged for the 31-day period of coverage if
the insured person elects not be continue
coverage for the newborn child. If no pre-
mium will be charged, this provision shall
be omitted.

(D) The Late Enrollees pro-
vision under Effective Dates shall include
one of the two variable provisions to reflect
the’ small employer carrier’s election of ei-
ther a pre-existing condition limitation or an
affiliation period. The time periods are vari-
able to allow a shorter period of time, if
elected by the small employer carrier.

(E) The Pre-existing Condi-
tions provision is variable only to the extent
that it shall be omitted in its entirety if the
small employer carrier elects not to impose
a limitation for pre-existing conditions. If a
pre-existing condition limitation applies,
this provision shall be included in its en-
tirety. The time period js variable to allow a
shorter period of time if elected by the
small employer carrier.

(F) The Affiliation Period
provision is variable only to the extent that
it shall be omitted in its entirety if the small
employer carrier uses a pre-existing condi-
tion limitation in any of its health benefit
plans or if the small employer carrier does
not require an affiliation period. The time
period is variable to allow a shorter period
of time if elected by the small employer

carrier,

(G) The Eligible Employees
provision under Termination of Insurance
allows variables for continued coverage for
an employee who is on an approved leave
of absence for a specified period of time to
be inserted if the provision remains. This
provision shall be included or omitted as
appropriate.

(H) The Eligible Employees
and Dependents provisions under Termina-
tion of Insurance allow a variable to be
included if the policy contains a grace
period.

() The Eligible Employees
and Dependents provisions under Termina-
tion of Insurance allow variables for cover-
age to end on either "the date the Employer
terminates participation in the Trust" which
may be included when the policy is to be
issued to a multiple employer trust; or "the
date the Employer member terminates
membership in the Association” which may
be included when the policy is to be issued
to an association

() The Policyholder and
Company provision under Termination of
Insurance provides alternate provisions for
termination by the Employer as Policy-
holder; termination by the Association as
Policyholder; termination of participation
by an Employer (member) under an Associ-
ation policy, or termination of participation
by an Employer under a Multiple Employer
Trust policy. Provisions shall be included
appropriately for a single employer policy,
an association policy or a multiple employer
trust policy.

(K) The Policyholder and
Company provision under Termination of
Insurance allows a variable to be included
for the exception to nonpayment of premi-
ums if a grace period is provided. If a grace
period is not provided, the variable "Cover-
age will end at the end of the last period for
which premium payment has been made to
Us" shall be included. The policy shall con-
tain a provision allowing for termination by
the small employer carrier due to fraud or
misrepresentation of a material fact by the
"Policyholder or" Employer. The phrase
"Policyholder or" shall be used when poli-
cies are issued.to an association or to a
multiple employer trust. A variable is al-
lowed to be included if the small employer
carrier will terminate the employer’s plan
for failure to maintain the required mini-
mum participation requirements. A variable
is allowed to be included if the small em-
ployer carrier will terminate the employer’s
plan due to failure of the employer to main-
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tain status as a small employer as described
in §26.5 of this title (Relating to Applicabil-
ity and Scope).

(6) The Group Provisions Form
(Form Number 369 GRP) may be used with
all group small employer health benefit
plans. If the prototype Group Provisions
form is not used, each provision with the
same or similar language shall be included
in each policy/certificate. Variable provi-
sions for the Group Provisions form include
the following:

(A) A variable is provided in
the Payment of Premiums provision for the
mode of premium to be inserted.

(B) The Representations pro-
vision under Time Limit on Certain De-
fenses shall provide that statements made
by the "Policyholder or" Employer shall be
considered representations and not warran-
ties and that the "Policyholder or” Employer
shall be provided a copy of any statements
used to non-renew coverage or adjust pre-
miums. The phrase "Policyholder or" shall
be used when policies are issued to an
association or to a multiple employer trust.

(C) The Time Limit on Cer-
tain Defenses provision allows a variable
for Pre-existing Conditions only to the ex-
tent that it may be omitted in its entirety if
the small employer carrier elects not to
impose a limitation for pre-existing condi-
tions. If a pre-existing condition limitation
applies, this provision shall be included in
its entirety. The time period is variable to
allow a shorter period of time if elected by
the small employer carrier.

(D) The Payment to As-
signee provision under Payment of Claims
is variable only to the extent that Chapter
20 companies may substitute this provision
for the alternate Assignment provision,

(E) The Grace Period provi-
sion is a variable to be included when a
grace period is provided for the specified
number of days as determined by the small
employer carrier.

(F) Dividends, Right to Re-
covery/Clerical Error, and Subrogation pro-
visions may be included, omitted, or
modified by the small employer carrier.
Right to Recovery/Clerical Error provisions
shall be considered one provision for pur-
poses of variability and both provisions
shall be either included or omitted.

(7) Alternate Cost Containment
Provisions for Large Case Management and
Second Opinion Requirements (Form Num-
ber 369 ACC) are provided as optional pro-

visions for all plans. Small employer
carriers may use these provisions or modifi-
cations of these provisions. The reduction in
Percentage Payable is variable but cannot
be more than 50%. Other alternate cost
containment provisions, including
precertification, pre-authorization, case
management and utilization review may be
used. Penalties for noncompliance with cost
containment provisions shall not reduce
benefits more than 50% in the aggregate.

(h)  Prescribed benefits are dis-
cussed in this subsection. No policy, sub-
scriber contract or certificate shall be issued
or delivered for issue ir this state to a small
employer by a small employer carrier as a
Basic Coverage Benefit Plan or a Cata-
strophic Care Benefit Plan unless such pol-
icy, subscriber contract, or certificate
contains the prescribed benefit provisions
outlined in paragraphs (1)-(4) of this sub-
section.

(1) The Basic Coverage Benefit
Plan is discussed in this paragraph. The
following forms shall be included in this
plan as prescribed. Variable language in the
prescribed forms is indicated by brackets. A
small employer carrier shall provide the
benefits as described in the following
subparagraphs (A) andfor (B) :

(A) The Schedule of Benefits
(Non-PPO Plan) for the Basic Coverage
Benefit Plan (Form Number 369
SCH.BASC) shall be in the language and
format prescribed. This Schedule of Bene-
fits shall be used when the plan does not
include preferred provider (PPO) benefits.

(i) A small employer car-
rier shall offer and make available to the
small employer the Basic Coverage Benefit
Plan with a Policy Year Deductible of $500
per Insured Person, a Policy Year Coinsur-
ance Maximum of $3,000 per Insured Per-
son and a Percentage Payable of 80%. The
amounts are variable to allow the small
employer carrier to offer other deductible,
coinsurance maximum and percentage pay-
able amounts but the Policy Year Deduct-
ible shall ‘not exceed $1,000 per Insured
Person, the Policy Year Coinsurance Maxi-
mum shall not exceed 35,000 per Insured
Person and the Percentage Payable shall not
be less than 70%.

(ii) The Schedule of Ben-
efits shall reflect any benefits added by
riders and any penalties for failing to com-
ply with any precertification or cost con-
tainment provisions. Any such penalties
shall not reduce benefits more than 50% in
the aggregate.

(B) The Schedule of Benefits
(PPO Plan) for the Basic Coverage Benefit
Plan (Form Number 369 SCHPPO.BASC)
shall be in the language and format pre-

scribed. This Schedule of Benefits shall be
used when the plan includes preferred pro-
vider benefits.

(i) The terms "Policy
Year Deductible”, "Non-Preferred Provider
Policy Year Deductible” and "Preferred
Provider Policy Year Deductible” are vari-
able to allow the same policy year deduct-
ible to apply to both preferred and non-
preferred provider options or to allow a
"Non-Preferred Provider Policy Year De-
ductible” and a "Preferred Provider Policy
Year Deductible” if different deductibles
will apply. A "Per Office Visit Copayment”
may be used in lieu of a Preferred Provider
Policy Year Deductible. The deductible
may be waived for either option.

(ii) If the small employer
carrier elects to include preferred provider
benefits, the carrier shall offer and make
available to the small employer a Basic
Coverage Benefit Plan with a Policy Year
Deductible or Non-Preferred Provider Pol-
icy Year Deductible of $500 per Insured
Person with a Preferred Provider Policy
Year Deductible of $250 per Insured Person
if a preferred provider deductible is chosen,
a Policy Year Coinsurance Maximum of
$3,000 per Insured Person and Percentages
Payable of 90% for preferred providers and
70% for non-preferred providers. A Per Of-
fice Visit Copayment of $10 or $15 can be
used in lieu of the Preferred Provider Policy
Year Deductible.

(iii) Variability is permit-
ted to allow the small employer carrier to
offer other deductible, coinsurance maxi-
mum, and percentage payable amounts
within the limits set out in the following
subclauses:

() A variable amount
not to exceed $1,000 for the Policy Year
Deductible or the Non-Preferred Provider
Policy Year Deductible may be elected by
the small employer carrier or offered as an
option to the small employer. The Preferred
Provider Policy Year Deductible amount
shall not be less than one half of the Non-
Preferred Provider Policy Year Deductible.

(D) In lieu of the Pre-
ferred Provider Policy Year Deductible, A
Per Office Visit Copayment of $10 or $15
may be included for the preferred provider
option for office visits. A carrier may use
an office copayment in combination with a
preferred provider policy year deductible
which is applicable to other services.

I A variable
amount not to exceed $5,000 for the Policy
Year Coinsurance Maximum may be
elected by the small employer carrier or
offered as an option to the small employer.
The preferred provider and non-preferred
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provider amounts shall be combined for the
Policy Year Coinsurance Maximum. Offics
visit copayments are not required to be in-
cluded in the calculation of coinsurance
maximums,

IV) A variable Per-
centage Payable of not less than 60% when
non-preferred providers are utilized may be
elected by the small employer carrier or
offered as an option to the small employer.
A variable Percentage Payable when pre-
ferred providers are utilized may not be
more than 30% greater than the Percentage
Payable for non-preferred providers as re-
quired by §3.3704(1) of this title (relating to
Preferred Provider Plans).

(iv) The Schedule of Ben-
efits shall reflect any benefits added by
riders and any penalties for failing to com-
ply with any precertification or cost con-
tainment provisions. Any such penalties
shall not reduce benefits more than 50% in
the aggregate,

(C) The Policy Definitions
for the Basic Coverage Benefit Plan (Form
Number 369 DEF, BASC) shall be in the
language and format prescribed.

(i) The term and defini-
tion "Affiliation Period" is variable to be
included or omitted as appropriate. An Af-
filiation Period shall be omitted if the small
employer carrier uses a pre-existing condi-
tion limitation in any of its health benefit
plans or if the small employer carrier does
not require an Affiliation Period.

(i) The terms and defini-
tions for "Contracting Facility" and
"Noncontracting Facility" are variables to
be included by Chapter 20 companies only
and neither provision shall be used by other
than Chapter 20 companies.

(iii) The term and defini-
tion of "Employer” provides a variable to
include an Employer member of an associa-
tion when a policy is to be issued to an
association.

(iv) The term and defini-
tion of "Hospital" is variable only to allow
for additional criteria for purposes of clarifi-
cation or (o accommodate carriers with
unique operations and special statutory
rights, such as Chapter 20 companies.

(v) The alternate lan-
guage in the definition of "Initial Enroll-
ment Period" is included for use in a policy
that contains a waiting period.

(vi) The alternate defini-
tions for the term "Policy Year" are in-
cluded to allow the small employer carrier
to select the definition that is consistent
with the carrier's and employer’s practices.
The definition as selected shall be included

in the policy/certificate.

(vid) The term and defini-
tion of "Policyholder" shall be included in
the Policy Definitions as appropriate to de-
fine the Policyholder as the Employer, the
Trustes of a Multiple Employer Trust or the
Association,

(vii) The term and defi-
nition of "Pre-existing Condition" is vari-
able only to the extent that it may be
omitted in its entirety if the small employer
carrier elects not to impose a limitation for
pre-existing conditions. If a pre-existing
condition limitation applies, the provision
shall be included in its entirety. The time
period is variable to allow a shorter period
of time to be elected by the small employer
carrier or offered as an option to the small
employer.

(ix) The term and defini-
tion of "Waiting Period" is variable only to
the extent that it may be omitted in its
entirety if the small employer elects not to
impose a waiting period,

(D) The Benefits Provided
for the Basic Coverage Benefit Plan (Form
Number 369 BEN.BASC) shall be in the
language and format prescribed. The Policy
Year Coinsurance Maximum amount
elected shall be inserted in this provision.
Services provided by first assistant at sur-
gery may be included as a covered service
if elected by the small employer carrier or
offered as an option to the small employer.

(E) The Exclusions and Lim-
itations for the Basic Coverage Benefit Plan
(Form Number 369 EXC.BASC) shall be in
the language and format prescribed. Exclu-
sions of elective abortions, if any, are to be
determined by an agresment between the
employer and the small employer carrier
and shall be included in the exclusions and
limitations of the policy and the certificate.
Other variable exclusions may be included
by Chapter 20 companies for their Non-
PPO products only.

(2) The Catastrophic Care Bene-
fit Plan is discussed in this paragraph. The
following forms shall be included in this
plan as prescribed. Variable language'in the
prescribed forms is indicated by brackets. A
small employer carrier shall provide the
benefits as described in the following
subparagraphs (A) and/or (B):

(A) The Schedule of Benefits
(Non-PPO Plan) for the Catastrophic Care
Benefit Plan (Form Number 369 SCH.CAT)
gshall be in the language and format pre-
scribed. This Schedule of Benefits shall be
used when the plan does not include pre-
ferred provider (PPO) benefits.

(i) A small employer car-

rier shall offer and make available to the
small employer Catastrophic Care Benefit
Plans with cach of the coverage options
described in subclauses (I)-AV) as follows:

(I) A Policy Year De-
ductible in the amount of $2,500 per In-
sured Person with a Policy Year
Coinsurance Maximum of $5,000 per In-
sured Person and a Percentage Payable of
80%.

() A Policy Year De-
ductible in the amount of $2,500 per In-
sured Person with a Policy Year
Coinsurance Maximum of $5,000 per In-
sured Person and a Percentage Payable of
90%.

(Im) A Policy Year
Deductible in the amount of $5,000 per
Insured Person with a Policy Year Coinsur-
ance Maximum of $10,000 and a Percent-
age Payable of 80%.

(IV) A Policy Year
Deductible in the amount of $5,000 per
Insured Person with a Policy Year Coinsur-
ance Maximum of $10,000 and a Percent-
age Payable of 90%.

(i) Variability is permit-
ted to allow the small employer carrier to
offer additional deductible, coinsurance
maximum and percentage payable amounts;
but the Policy Year Deductible shall not
exceed $5, 000 per Insured Person, the Pol-
icy Year Coinsurance Maximum shall not
exceed $10,000 per Insured Person and the
Psn;:emage Payable shall not be less than
70%.

(iii) The Schedule of
Benefits shall reflect any benefits added by
riders and any penalties for failing to com-
ply with any precertification or cost con-
tainment provisions. Any such penalties
shall not reduce benefits more than 50% in
the aggregate.

(B) The Schedule of Benefits
(PPO Plan) for the Catastrophic Care Bene-
fit Plan (Form Number 369 SCHPPO.CAT)
shall be in the language and format pre-
scribed, This Schedule of Benefits shall be
used when the plan includes preferred pro-
vider benefits.

(i) The terms “Policy
Year Deductible”, "Non-Preferred Provider
Policy Year Deductible" and "Preferred
Provider Policy Year Deductible” are vari-
able to allow the same policy year deduct-
ible to apply to both preferred and non-
preferred provider options or to allow a
"Non-Preferred Provider Policy Year De-
ductible" and a "Preferred Provider Policy
Year Deductible" if different deductibles
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will apply

(if) If the small employer
carrier elects to include preferred provider
benefits, the carrier shall offer and make
available to the small employer the Cata-
strophic Care Benefit Plan with all of the
coverage options described in subclauses (I)
and (IT) as follows:

(I) A Policy Year De-
ductible or a Non-Preferred Provider Policy
Year Deductible of $2,500 per Insured Per-
son with a Preferred Provider Policy Year
Deductible of $1,250 per Insured Person if
a preferred provider deductible is chosen
and a Policy Year Coinsurance Maximum
of $5,000 per Insured Person. Percentages
Payable shall be offered at each of the
following levels: 80% for preferred provid-
ers with 60% for non-preferred providers,
and 90% for preferred providers and 70%
for non-preferred providers.

@ A Policy Year
Deductible or a Non-Preferred Provider Pol-
icy Year Deductible of $5.000 per Insured
Person, a Preferred Provider Policy Year
Deductible of $2,500 per Insured Person if
a preferred provider deductible is chosen,
and a Policy Year Coinsurance Maximum
of $10,000 per Insured Person. Percentages
Payable shall be offered at each of the
following levels: 80% for preferred provid-
ers with 60% for non-preferred providers,
and 90% for preferred providers and 70%
for non-preferred providers.

(i)  Variability is permit-
ted to allow the small employer carrier to
offer other deductible, coinsurance maxi-
mum and percentage payable amounts
within the limits set out in the following
paragraphs.

(iv) A variable amount
not to exceed $10,000 for the Policy Year
Deductible or the Non-Preferred Provider
Policy -Year Deductible may be elected by
the small employer carrier or offered as an
option to the small employer. The Preferred
Provider Policy Year Deductible shall not
be less than one half of the Non-Preferred
Provider Policy Year Deductible.

(v) A variable amount not
to exceed $15,000 for the Policy Year Coin-
surance Maximum may be elected by the
small employer carrier or offered as an op-
tion to the small employer. The preferred
provider and non-preferred provider
amounts shall be combined for the Policy
Year Coinsurance Maximum.

(vi) A variable Percent-
age Payable of not less than 60% when non-
preferred providers are utilized may be
elected by the small employer carrier or
offered as an option to the small employer.
A variable Percentage Payable when pre-

ferred providers are utilized may not be
more than 30% greater than the Percentage
Payable for non-preferred providers as re-
quired by §3.3704(1) of this title (relating to
Preferred Provider Plans).

(vil) The Schedule of
Benefits shall reflect any benefits added by
riders and any penalties for failing to com-
ply with any precertification or cost con-
tainment provisions. Any such penalties
shall not reduce benefits more than 50% in
the aggregate.

(C) The Policy Definitions
for the Catastrophic Care Benefit Plan
(Form Number 369 DEF. CAT) shall be in
the language and format prescribed.

(iy The term and defini-
tion "Affiliation Period" is variable to be
included or omitted as appropriate. An Af-
filiation Period shall be omitted if the small
employer carrier uses a pre-existing condi-
tion limitation in any of its health benefit
plans or if the small employer carrier does
not require an Affiliation Period.

(ii) The terms and defini-
tions for "Contracting Facility” and
"Noncontracting Facility” are variables to
be included by Chapter 20 companies only
and neither provision shall be used by other
than Chapter 20 companies.

(iii) The term and defini-
tion of "Employer" provides a variable to
include an Employer member of an associa-
tion when a policy is to be issued to an
association,

(iv) The term and defini-
tion of "Hospital" is variable only to allow
for additional criteria for purposes of clarifi-
cation or to accommodate carriers with
unique operations and special statutory
rights, such as Chapter 20 companies.

(v) The alternate lan-
guage in the definition of “Initial Enroll-
ment Period” is included for use in a policy
that contains a waiting period. -

(vi) The alternate defini-
tions for the term "Policy Year" are in-
cluded to allow the small employer carrier
to select the definition that is consistent
with the carrier’s and employer’s practices.
The definition as selected shall be included
in the policy/certificate.

(vii) The term and defini-
tion of "Policyholder” shall be included in
the Policy Definitions as appropriate to de-
fine the Policyholder as the Employer, the
Association or the Trustee of a Multiple
Employer Trust.

(viii) The term and defi-
nition of "Pre-existing Condition" is vari-
able only to the extent that it may be
omitted in its entirety if the small employer
carrier elects not to impose a limitation for

L3

pre-existing conditions. If a pre-existing
condition limitation applies, the provision
shall be included in its entirety. The time
period is variable to allow a shorter period
of time to be elected by the small employer
carrier or offered as an option to the small
employer.

(ix) The term and defini-
tion of "Waiting Period" is variable only to
the extent that it shall be omitted in its
entirety if the small employer elects not to
impose a waiting period.

(D) The Benefits Provided
for the Catastrophic Care Benefit Plan
(Form Number 369 BEN.CAT) shall be in
the language and format prescribed. The
Policy Year Coinsurance Maximum amount
shall be inserted in this provision. Services
provided by first assistant at surgery may be
included as a covered service if elected by
the small employer carrier or offered as an
option to the small employer.

(E) The Exclusions and Lim-
itations for the Catastrophic Care Benefit
Plan (Form Number 369 EXC.CAT) shall
be in the language and format prescribed.
Exclusions of elective abortions, if any, are
to be determined by an agreement between
the employer and the small employer carrier
and shall be included in the exclusions and
limitations of the policy and the certificate.
Other variable exclusions may be included
by Chapter 20 companies for their Non-
PPO products only.

(3) Riders are discussed in this
paragraph. The small employer carrier shall
offer and make available to the small em-
ployer the riders described in subparagraphs
(A)-(D) of this paragraph. Any benefits
added by riders shall be reflected on the
Schedule of Benefits.

(A) The Alcohol and Drug
Abuse Benefit Rider (Form Number 369
ADB) is required to be offered with the
Basic Coverage Benefit Plan and the Cata-
strophic Care Benefit Plan. Variable
amounts of five or ten days of care per
Insured Person per Policy Year are allowed
to be elected by the small employer carrier
or offered as an option to the small em-
ployer. The coinsurance and deductible
amounts are variable.

(B) The Mental Health Bene-
fit Rider (Form Number 369 MHB) is re-
quired to be offered with the Basic
Coverage Benefit Plan and the Catastrophic
Care Benefit Plan. The 30 days of inpatient
benefits and the 20 outpatient treatments per
Insured Person per Policy Year are variable
to allow longer periods of time to be elected
by the small employer carrier or offered as
an option to the small employer. The coin-
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surance and deductible amounts are vari-
able.

(C) The Prescription Drug
Benefit Rider (Form Number 369 RX) is
required to be offered with the Basic Cover-
age Benefit Plan and the Catastrophic Care
Benefit Plan. Benefits shall be provided at a
Percentage Payable of at least 50% but may
be provided at a greater Percentage Payable
to be elected by the small employer carrier
or offered as an option to the small em-
ployer. In the alternative the small employer
carrier may elect to provide the prescription
drug benefit through a prescription drug
card program with a copayment not to ex-
ceed $8.00 per prescription or refill for a
generic drug, or name brand drug if less
than the generic drug, and $12 per prescrip-
tion or refill for a name brand drug. Exclu-
sions of a prescription drug card program
shall not be more restrictive than the exclu-
sions contained in Form Number 369 RX.

(D) The Preventive Care
Benefit Rider (Form Number 369 PCR) is
required to be offered with the Basic Cover-
age Benefit Plan. The coinsurance and de-
ductible amounts are variable.

(E) Additional riders may be
offered as elected by the small employer
carrier, Any such riders must be filed in
accordance with Subchapter A of Chapter 3
of this title (relating to Requirements for
Filing of Policy Forms, Riders, Amend-
ments, and Endorsements for Life, Accident
and Health Insurance and Annuities).

(4) Forms common to more than
one health benefit plan are described in
subparagraphs (A)-(C) of this paragraph and
shall be included with the benefit provisions
of each plan as specified.

(A) The Continuation/Con-
version Provisions (Form Number 369
CONV) shall be included with all group
plans. This form shall be in the language
and format prescribed in accordance with
Subchapter F of Chapter 3 of this title (re-
lating to Group Health Insurance Mandatory
Conversion Privilege). The small employer
carrier shall include one of the variable
provisions for continuation upon policy ter-
mination.

. (B) The Coordination of
Benefits (Form Number 369 COB) shall be
included with all plans. This form shall be
in the language and format prescribed. The
variable insert language "This provision
will only apply for the duration of your
employment with the Employer” is required
to be included in the individual policies.

(C) The Preferred Provider
Provisions (PPO) (Form Number 369 PPO)
shall be included with all plans when pre-
ferred provider options are included. This
form shall be in the language and format
prescribed. Additional provisions may be
added as necessary to disclose preferred
provider information.

(i) Variable provisions
are allowed for the definition of service area
to be in terms of counties, zip codes, in
terms of a 50 mile radius from the employ-
ee’s principal place of employment unless
there are no providers located within the 50
mile radius, or the service area may be
described in a specific document to bé ref-
erenced in the policy/certificate provision.
Service areas by zip codes shall be defined
in a non-discriminatory manner and in com-
pliance with Insurance Code, Articles
21.21, §4 and 21.21-6. Service area defini-
tions and descriptions shall be filed with the
form filings. The small employer carrier
shall obtain approval for any definition of
the service area by counties or zip codes
where the grouping of counties or zip codes
exceed a 50 mile radius from the principal
place of employment or for a different defi-
nition of a service area.

(i) Except as provided in
§26.21 of this title (relating to Cost Con-
tainment) preferred provider arrangements
shall comply with Subchapter X of Chapter
3 of this title (relating to Preferred Provider
Plans).

(5) Applications are discussed in
this paragraph. The Texas Small Employer
Group Health Benefit Plan Master Applica-
tion (Form Number 369 APP) may be used
by small employer carriers. Small employer
carriers may use any appropriate applica-
tion, enrollment or participation agreement
forms in lieu of this form.

(6) The Compliance Rider for
HB369 (Form Number 369 END) may be
used as a guide for carriers to bring existing
policies into compliance with the require-
ments of these regulations. Because of the
differences in small employer health benefit
plans, the compliance rider provisions may
not be all encompassing and carriers should
amend the rider as needed to achieve com-
pliance with these rules and with the provi-
sions of Chapter 26, Texas Insurance Code.
Any variability that was previously dis-
cussed in these rules regarding the proto-
type policies shall be addressed accordingly
in this rider.

(7) Individual small employer
benefit plans are discussed in this para-
graph. Although individual prototype poli-
cies were not developed, carriers must de-
velop their own individual small employer
policies using the rules for the group.small
employer prototype forms, amended as nec-
essary to comply with the statutes and regu-

lations pertaining to individual accident and
sickness insurance. Prescribed components
include the Benefits, Definitions, and Ex-
clusions and Limitations provisions as set
out in paragraphs (1)-(4) of this subsection.
All forms must be filed with the Depart-
ment in accordance with Subchapter A of
Chapter 3 of this title (relating to Require-
ments for Filing of Policy Forms, Riders,
Amendments, and Endorsements for Life,
Accident and Health Insurance and Annu-
ities).

(i) The HMO forms are as follows:

(1) Prototype contract/certificate
of coverage and benefit plans have been
developed to facilitate implementation of
the Insurance Code, Chapter 26, and to
streamline the contract approval process.
The required benefit language is provided in
the prototype Texas Small Employer Group
Health Benefit Plan (Form Numbers 369
HMO-GRP CONT, Contract and Certificate
of Coverage; 369 HMO-APP, Group Appli-
cation; 369 HMO-SCHB, Schedule of Ben-
efits; 369 HMO-RX, Prescription Drugs
Benefit Rider; 369 HMO-DAA, Drug and
Alcohol Abuse Benefit Rider; 369 HMO-
INF, Infertility Benefit Rider, 369 HMO-
MHMR, Mental Health Benefit Rider).
Variable provisions in these forms are de-
noted in brackets. HMOs may use various
options in accordance with the bracketed
provisions. Exclusions of elective abortions,
if any, are to be determined by an agree-
ment between the employer and the small
employer carrier and must be in the con-
tract/certificate of coverage in the Exclu-
sions contract provision.

(2) The prototype contracts/cer-
tificates of coverage provide for the entire
contract to include an epplication, schedule
of benefits, and any attached riders.

(3) If the HMO elects to be a
small employer carrier and offers a health
benefit plan other than the prototype benefit
plan, that plan must be a state approved
healu) benefit plan that complies with the
requirements of Title XM, Public Health
Service Act (42 United States Code, §§300
et seq) and the rules adopted under the Act.
The following content format shall be used:
A. CONTRACT FACE PAGE This page
shall contain the name, address and tele-
phone numbers (800 number, if applicable)
of the health maintenance organization.
This prototype contract shail be entitled:
Texas Small Employer Group Health Bene-
fit Plan Contract/Certificate of coverage
The attached benefit plan shall be entitled:
Texas Small Employer Group Health Bene-
fit
Plan B. TOLL-FREE NUMBER PAGE
This form must contain the language pre-
scribed in §1.601 of Chapter 1 of this title
(relating to Notice of Toll-free Telephone
Numbers and Information and Complaint
Procedures) and shall be attached as the
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first, second or third page of the contact.
C. CONTRACT PROVISIONS At a mini-
mum, the contract must contain the follow-
ing provisions:

1. Face Poge

2. Benefits

3. Cancellation

4. Claim filing procedure

5. Complaint procedure

6. Conformity with state law

7. Continuation of coverage for certain de-
pendents

8. Conversion privilege

9. Coordination of Benefits

10. Definitions

11. Effective date

12. Eligibility

13. Emergency services

14. Entire contract provisions

15. Exclusions and limitations

16. Grace period

17. Incontestability

18. Schedule of charges

19. Service area

20. Subrogation

21. Termination

D. ORDERS Riders allowing for additional
benefits may be attached to the state ap-
proved health benefit plan and to the Texas
Small Employer Group Health Benefit Plan.

§26.15. Renewability of Coverage and Can-
cellation.

(a) Except as provided by the In-
surance Code, Article 26.24, a small em-
ployer carrier shall renew any small
employer health benefit plan for any cov-
ered small employer at the option of the
small employer, except for:

(1) nonpayment of a premium
as required by the terms of the plan;

(2) fraud or misrepresentation
of a material fact by the small employer; or

(3) noncompliance with small
employer health benefit plan provisions.
Small employer benefit plan [Such] provi-
sions may address requirements such as the
level of contribution and participation and
failure of an employer to maintain status as
a small employer subject to requirements of
this chapter. Noncompliance with a small
employer health benefit plan with respect to
an HMO also includes those items set forth
in §11.506(4)(A) of this title (relating to
Mandatory Provisions: Group and Non-
group Agreement and Group Certificate).
On or after September 1, 1995, a misrepre-
sentation of a8 material fact shall not include
any misrepresentation related to health sta-
tus, unless it is a fraudulent misrepresenta-
tion made by the small employer during the
initial application for coverage.

(b) A small employer carrier may
refuse to renew the coverage of an eligible
employee or dependent for fraud or misrep-
resentation of a material fact by that indi-

vidual. The coverage is also subject to any
policy or contractual provisions relating to
incontestability or time limits on certain
defenses. On or after September 1, 1995, a
misrepresentation of a material fact shall
not include any misrepresentation related to
health status, unless it is a fraudulent mis-
representation made by an eligible em-
ployee or dependent during the initial
application for coverage.

(¢) A small employer carrier may
not cancel a small employer health benefit
plan except for the reasons specified for
refusal to renew under the Insurance Code,
Article 26.23(a), and subsections (a) and (b)
of this section. A small employer carrier
may not cancel the coverage of an eligible
employee or dependent except for the rea-
sons specified for refusal to renew under the
Insurance Code, Article 26.23(b), and sub-
sections (a) and (b) of this section.

(d) Standard benefit plans, provided
through an individual policy, shall be guar-
anteed renewable for life or until maximum
benefits have been paid. Other small em-
ployer health benefit plans, provided
through individual policies, shall be guaran-
teed renewable for life or until maximum
benefits have been paid, or may be guaran-
teed renewable with the only reasons for
termination being those set out in the Insur-
ance Code, Articles 26.23 and 26. 24, and
this chapter, provided that such plans shall
include a'conversion provision which pro-
vides comparable benefits to those required
under Chapter 3, Subchapter F of this title
(relating to Group Health Insurance Manda-
tory Conversion Privilege). All other health
benefit plans issued to small employers
shall be renewed at the option of the small
employer, but may provide for termination
in accordance with the Insurance Code,
Chapter 26, and this chapter.

§26.16. Refusal To Renew and Application
To Reenter Small Employer Marker.

(a) A small employer carrier may
elect to refuse to renew each small em-
ployer health benefit plan delivered or is-
sued for delivery by the small employer
carrier in this state or in a geographic ser-
vice area approved under the Insurance
Code, Article 26.22. The small employer
carrier must notify the commissioner of the
election not later than the 180th day before
the date coverage under the first small em-
ployer health benefit plan terminates under
the Insurance Code, Article 26.24(a).

(b) The small employer carrier
must notify each affected covered stnall
employer not later than the 180th day be-
fore the date on which coverage terminates
for that small employer.

(c) A small employer carrier that
elects under the Insurance Code, Article
26.24(a), to refuse to renew all small em-

ployer health benefit plans in this state or in
an approved geographic service area may
not write a new small employer health ben-
efit plan in this state or in the geographic
service area, as applicable, before the fifth
anniversary of the date of notice to the
commissioner under the Insurance Code,
Article 26.24(a).

(d) A small employer carrier that
elects not to renew under the Insurance
Code, Article 26.24, and this section may
not resume offering health benefit plans to
small employers in this state or in the geo-
graphic area for which the election was
made until it has filed a petition with the
commissioner to be reinstated as a small
employer carrier and the petition has been
approved by the comrmissioner or the com-
missioner’s designee. In reviewing the peti-
tion, the commissioner may ask for such
information and assurances as the commis-
sioner finds reasonable and appropriate.

§26.17. Notice to Covered Persons. Not
later than the 30th day before the date on
which termination of coverage is effective,
a small employer carrier that cancels or
refuses to renew coverage under a small
employer health benefit plan under the In-
surance Code, Articles 25.23 and 26, 24,
shall notify the small employer of the can-
cellation or refusal to renew. It is the re-
sponsibility of the small employer to notify
enrollees of the cancellation or refusal to
renew the coverage. This notice is in addi-
tion to the notice required under the Insur-
ance Code, Article 26.24(b), and §26.16 of
this title (relating to Refusal To Renew and
Application To Reenter Small Employer
Market).

§26.18. Election and Application to be
Risk-Assuming or Reinsured Carrier.

(a) Each small employer carrier
shall file with the commissioner notification
of whether the carrier elects to operate as a
risk-assuming or a reinsured carrier. The
required filing shall use the form provided
at Figure 42 of §26.27 of this title (relating
to Appendix) (Form Number 369 RISK) for
this purpose.

(b) A small employer carrier seek-
ing to change its status as a risk assuming
or reinsured carrier shall file an application
with the commissioner. The required filing
shall include a completed certification form
(Form Number 369 RISK) and shall provide
information demonstrating good cause why
the carrier should be allowed to change its
status.

{c) A small employer carrier apply-
ing to become a risk-assuming carrier shall
file an application with the commissioner.
A completed certification form provided at
Figure 42 of §26.27 of this title (relating to
Appendix) (Form Number 369 RISK) shall
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accompany each application.

§26.19. Filing Requirements.

(a) Each health carrier shall file
each form, including, but not limited to,
each policy, contract, certificate, agreement,
evidence of coverage, endorsement, amend-
ment, enrollment form, and application that
will be used to provide a health benefit plan
in the small employer market, with the de-
partment in accordance with the Insurance
Code, Article 3.42, and Chapter 3,
Subchapter A of this title (relating to Re-
quirements for Filing of Policy Forms, Rid-
ers, Amendments, and Endorsements for
Life, Accident and Health Insurance and
Annuities), or the Insurance Code, Article
20A.09, and §11.301(4) of this title (relat-
ing to Filing Requirements) or §11.302(6)
of this title (relating to Service Area Expan-
sion Requests), as applicable, except as pro-
vided in subsection (b) of this section. A
health carrier desiring to use existing forms
to provide a health benefit plan in the small
employer market shall file a certification
stating which previously approved forms
the health carrier intends to use in that
market. The form provided at Figure 43 of
§26.27 of this title (relating to Appendix)
[of these sections] (Form 369 [2055] CERT
ANN LIST-OTHER/SEHBP) may be used
for this purpose. The previously approved
forms should be listed in Provision E of that
form. The certification shall be forwarded
to the department as soon as reasonably
possible after January 1, 1994,

(b) The following certification
forms providing information relating to pro-
totype policy forms, marketing in the small
employer market and/or other markets, and
geographic service areas shall accompany
each health benefit plan form filing submit-
ted for use in the small employer market.

(1) A geographic service area
certification (Form Number 369 [2055]
CERT GEOQG) shall be submitted by each
health carrier providing health benefit plans
to small employers and shall define the
geographic service areas within which the
small employer carrier will operate as a
small employer carrier.

(A)-(B) (No change.)

(2) A prototype certification
form (Form Number 369 [2055] CERT
PROTOTYPES/MRKT) shall accompany
each policy form filing andfor certification
filing. A small employer carrier other
than an HMO shall complete the [The]
certification form indicating [shali]:

(A) which of the ([state
whether the carrier plans to use] prototype
policy forms will be used ;

(B) alternate forms which
will be used, where permitted, and their
Flesch score. [specify the prototype forms,
if any, that the health carrier plans to use in
the small employer market.[; and]

[(C) specify, describe, and
explain any variance contained in the forms
being filed from the provisions contained in
the prototype forms.] If a small émployer
health carrier, other than an HMO, utilizes
the prototype forms and only uses variations
permitted in the prescribed andfor adopted
forms, the certification with the description
of the variations will suffice and policy
forms will not be required to be submitted
for review and approval. Approval of the
use of the prototype forms based on the
certification and the description of the vari-
ations will be communicated via an ap-
proval letter;

(O)(D)]  define the market
in which the form will be used, such as, for
use only in the small employer market or in
all employer markets or other markets. [The
certification form shall also specify whether
the carrier will be marketing the form in
geographic services areas previously sub-
mitted or will be marketing in new geo-
graphic service areas. If marketing in new
geographic service areas, the filing shall
include the certification (Form Number
2055 CERT GEOG) which defines the new
geographic service areas.]

(D) the type of group fil-
ing, if applicable;

(E) the small employer car-
rier’s required participation amount; the
required employer contribution amount;
election or non-election of a grace period
and the number of days; termination for

failure of employer to maintain participa-’

tion requirements and status as a small
employer (for group); election of Policy
Year definition, Prescription Drug Bene-
fit Rider or Prescription Drug Card Pro-
gram, Affiliation period or preexisting
condition Limitation provision including
the time period for the affiliation period
or the preexisting limitation; description
of PPQ service area, if applicable; elec-
tion or non-election of reduction in bene-
fits for failure to pre-certify and the
reduction amount; form numbers, ap-
proval dates and description of any rid-
ers that will be offered with the standard
benefit plans; and description of addi-
tional percentages payable, deductibles
and coinsurance amounts the small em-
ployer carrier will offer.

(3) A prototype certification
form (Form 369 HMO-CERT) with elec-
tions for HMO small employer plans

shall accompany the contract form filing
for HMOs. The HMO small employer
carrier shall complete the certification
form for variable provisions of the proto-
type form.

(c) Each health carrier, other than
an HMO, shall use a policy shell format for
any group or individual health benefit plan
form used to provide a health benefit plan
in the small employer market. To expedite
the review and approval process, all group
and individual health benefit plan form fil-
ings (excluding HMO filings which are cov-
ered in subsection (d) of this section) shall
be submitted as follows:

(1)-(6) (No change.)

(7) for the standard benefit
forms, which include the Basic Coverage
Benefit Plan and the Catastrophic Care
Benefit Plan [Preventive and Primary Care
Benefit Plan, the In-Hospital Benefit Plan,
and the Standard Health Benefit Plan], an
insert of the required benefits section that
includes the schedule of benefits, defini-
tions, benefits provided, alternate cost con-
tainment and preferred provider provisions,
if any, exclusions and limitations, continua-
tion/conversion provisions, coordination of
benefits, and riders;

(8)-(13) (No change.)

(14) the rate schedule applicable
to any individual health benefit plan, as
required by Subchapter A of Chapter 3
{§3.3(d)] of this title (relating to Specific
Additional Submission Requirements).

(d) (No change.)

§26.20. Reporting Requirements.

[(a) Not later than November 1,
1993, each health carrier subject to the In-
surance Code, Chapter 26, shall file a report
with the commissioner that states the health
carrier’s  gross premiums derived from
health benefit plans delivered, issued for
delivery, or renewed to small employers in
1992,

{(b) Each health carrier, subject to
the Insurance Code, Chapter 26, shall file a
report with the commissioner that states the
health carrier’s gross premiums derived
from health benefit plans delivered, issued
for delivery, or renewed to small employ-
ers:

[(1) for the period of January
1994 through March 1994, not later than
May 15, 1994;

{(2) for the period of April 1994
through June 1994, not later than August
15. 1994,

{(3) for the period of July 1994
through September 1994, not later than No-
vember 15, 1994; and
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[(4) for the period of October
1994 through December 1994, not later than
March 15, 1995.

[(c) Not later than November 1,
1994, each health carrier subject to the In-
surance Code, Chapter 26, shall file with
the commissioner an update to the report
required by subsection (a) of this section.

{(d For purposes of the reports
required under subsections (a), (b), and (c)
of this section, gross premiums shall be the
total amount of monies collected by the
health carrier for health benefit plans during
the applicable calendar year or the applica-
ble calendar quarter. Gross premiums shall
include premiums collected for individual
and group health benefit plans issued to
small employers or their employees. Gross
premiums shall also include premiums col-
lected under certificates issued or delivered
to employees (in this state) of small em-
ployers, regardless of where the policy is
issued or delivered. Reports under subsec-
tions (a)-(c) of this section shall be filed on
Form Number 2055 CERT GROSS PREM.]

(a){(e)] Small employer health car-
riers offering a small employer health bene-
fit plan shall file annually, not later than
March 1 of each year, an actuarial certifica-
tion 369 CERT ACTUARIAL [(Cert 2055
Actuarial)] stating that the underwriting and
rating methods of the small employer car-
rier;

(1) comply with accepted actu-
arial practices;

(2) are uniformly applied to
each small employer health benefit plan
covering a small employer; and

(3) comply with the provisions
of the Insurance Code, Chapter 26, and this
chapter.

(b)[(f)] Not later than March 1 of
each calendar year, each health carrier shall
file a certification 369 CERT ANN LIST-
OTHER/SEHBP [(Cert 2055 ANN LIST-
Other/SEHBP)] with the commissioner,
stating whether the health carrier is offering
any health benefit plan to small employers
that is subject to the Insurance Code, Arti-
cle 26.00(a). The certification shall:

(1) list each other health insur-
ance coverage (including the form number,
approval date, and a very brief description
of the type of coverage) that the health
carrier is offering, delivering, issuing for
delivery, or renewing to or through small
employers in this state; and is not subject to
this chapter because it is listed as excluded
from the definition of a health benefit plan
under the Insurance Code, Article 26.02,
and §26.4 of this title (relating to Defini-
tions);

(2) include a statement that the
health carrier is not offering or marketing to

small employers as a health benefit plan the
coverage listed under the Insurance Code,
Article 26.07(b) and paragraph (1) of this
subsection, and the health carrier is comply-
ing with the provisions of the Insurance
Code, Chapter 26, and this chapter to the
extent it is applicable to the health carrier;

(3) list each health benefit plan
along with riders (including the form num-
ber and approval date) previously filed with
the department (or filed through the certifi-
cation process) which the health carrier is
no longer marketing to small employers in
the state. If the health carrier no longer
wishes to offer the plan, a formal with-
drawal of the plan shall be filed and can be
accomplished by marking the appropriate
blank on the certification (Form Number
369 [2055] CERT ANN  LIST-
OTHER/SEHBP); and

(4)  list each health benefit plan
and rider (including the form number and
approval date) previously filed with the de-
partment which the health carrier plans to
continue marketing to small employers in
the state.

(c)[(g)] Not later than March 1 of
each calendar year, a small employer carrier
shall file with the commissioner Form
Number 369[2055] CERT DATA, the fol-
lowing information related to health benefit
plans issued by the small employer carrier
to small employers in this state:

(1) the number of small employ-
ers that were issued and the number of lives
that were covered under health benefit plans
in the previous calendar year (separated as
to newly issued plans and renewals),

(2) the number of small em-
ployers that were issued and the number of
lives that were covered under the preventive
and primary care benefit plan, the in-
hospital benefit plan, [and] the standard
health benefit plan, basic coverage benefit
plan, catastrophic care benefit plan,
HMO preventive and primary care bene-
fit plan, HMO group standard benefit
plan and HMO small employer group
health benefit plan in the previous calen-
dar year (separated as to newly issued plans
and renewals and to class of business);

(3) the number of small employ-
ers that were issued and the number of lives
that were covered under a prescription drug
rider with the preventive and primary care
benefit plan, [and] a preventive and primary
care benefit rider with the in-hospital bene-
fit plan, an alcohol and drug abuse rider
with the basic coverage and catastrophic
benefit plans, a mental health benefit
rider with the basic coverage and cata-
strophic care benefit plans, a prescription
drug rider with the basic coverage and
catastrophic care benefit plans, and a
preventive care rider with the basic cov-
erage benefit plan (separately listed as to

newly issued plans and renewals, type of
rider and type of benefit plan;

(4) the number of small em-
ployer health benefit plans in force and the
number of lives covered under those plans.
This information should be broken down by
the zip code of the small employers’ princi-
pal place of business in the state of Texas;

(5) the number of small em-
ployer health benefit plans that were volun-
tarily not renewed by small employers in
the previous calendar year;

(6) the number of small em-
ployer health benefit plans that were termi-
nated or nonrenewed (for reasons other than
nonpayment of premium) by the health car-
rier in the previous calendar year;[and]

(7) the number of small em-
ployer health benefit plans that were issued
to small employers that were uninsured for
at least the two months prior to issue; and

(8) the health carrier's gross
premiums derived from health benefit
plans delivered, issued for delivery, or
renewed to small employers in the pre-
vious calendar year. For purposes of this
subsection, gross premiums shall be the
total amount of monies collected by the
health carrier for health benefit plans
during the applicable calendar year or
the applicable calendar quarter. Gross
premiums shall include premiums col-
lected for individual and group health
benefit plans issued to small employers or
their employees. Gross premiums shall
also include premiums collected under
certificates issued or delivered to employ-
ees (in this state) of small employers,
regardless of where the policy is issued or
delivered.

§26.21. Cost Containment.
(a) (No change.)

(b)  Health carriers, other than
HMOs, utilizing restricted network arrange-
ments shall establish reasonable benefit dif-
ferentials  between participating and
nonparticipating providers. A reasonable
benefit differential will be considered to
exist if the plan complies with the provi-
sions of Chapter 3, Subchapter X of this
title (relating to Preferred Provider Plans).
For purposes of complying with the cost
containment permitted by the Insurance
Code, Article 26.08, and this section, health
carriers may limit participation in any par-
ticipating provider network to a selected
number of providers of each particular type
recognized under the Insurance Code, Arti-
cles 20.11, 21.52, and 21.53, but must com-
ply with those articles. This selective
contracting for the purposes of complying
with the Insurance Code, Article 26.08, and
this section shall not be considered a viola-
tion of Chapter 3, Subchapter X of this title.
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Health carriers may not restrict the partici-
pating provider .network for pharmacists
covered by the Insurance Code, Article
21.52B, and must comply with that article.
HMOs are not subject to Chapter 3,
Subchapter X of this title {or the Insurance
Code. Article 21.52B].

§26.22. Private Purchasing Cooperatives.

(a) Two or more small employers
may form a cooperative for the purchase of
small employer health benefit plans. A co-
operative must be organized as a nonprofit
corporation and has the rights and duties
provided by the Texas Non-profit Corpora-
tion Act, Texas Civil Statutes, Article
1396-1.01, et seq.

(b) On receipt of a certificate of
incorporation or certificate of authority
from the secretary of state, the purchas-
ing cooperative shall file notification of
the receipt of the certificate and a copy of
the cooperative’s organizational docu-
ments with the commissioner by filing the
required notification and documents with
the Life/Health Group, Mail Code
106-1D, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas
78714-9104.

(©)[(b)] The board of directors shall
file annually with the commissioner a state-
ment of all amounts collected and expenses
incurred for each of the preceding years.
The annual filing shall be made on Form
369 [2055] CERT COOP and shall be
mailed to the Life/Health Group, Mail Code
106-1D, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas
78714-9104.

§26.27. Appendix.

(a) The forms adopted and incorpo-
rated in §26.2 of this title (relating to Forms
Adopted and Incorporated by Reference)
are included in the appendix to these sec-
tions. The following index refers to the
form number, its description, and the figure
number in the appendix.

Figure NO. 1. 28 TAC §26.27(a)

(b) Figures No. 1-49: 28 TAC

§26.27(b)

Figure NO. 1: 28 TAC §26.27(b)
Figure NO. 2: 28 TAC §26.27(b)
Figure NO. 3: 28 TAC §26.27(b)
Figure NO. 4: 28 TAC §26.27(b)
Figure NO. 5: 28 TAC §26.27(b)
Figure NO. 6: 28 TAC §26.27(b)
Figure NO. 7. 28 TAC §26.27(b)
Figure NO. 8: 28 TAC §26.27(b)
Figure NO. 9: 28 TAC §26.27(b)

Figure NO. 10: 28 TAC §26.27(b)
Figure NO. 11: 28 TAC §26.27(b)
Figure NO. 12: 28 TAC §26.27(b)
Figure NO. 13: 28 TAC §26.27(b)
Figure NO. 14: 28 TAC §26.27(b)

Figure NO. 15: 28 TAC §26.27(b)
Figure NO. 16: 28 TAC §26.27(b)
Figure NO. 17: 28 TAC §26.27(b)
Figure NO. 18: 28 TAC §26.27(b)
Figure NO. 19: 28 TAC §26.27(b)
Figure NO. 20: 28 TAC §26.27(b)
Figure NO. 21: 28 TAC §26.27(b)
Figure NO. 22: 28 TAC §26.27(b)
Figure NO. 23: 28 TAC §26.27(b)
Figure NO. 24: 28 TAC §26.27(b)
Figure NQ. 25: 28 TAC §26.27(b)
Figure NO. 26: 28 TAC §26.27(b)
Figure NO. 27: 28 TAC §26.27(b)
Figure NO. 28: 28 TAC §26.27(b)
Figure NO. 29: 28 TAC §26.27(b)
Figure NO. 30: 28 TAC §26.27(b)
Figure NO. 31: 28 TAC §26.27(b)
Figure NO. 32: 28 TAC §26.27(b)
Figure NO. 33: 28 TAC §26.27(b)
Figure NO. 34: 28 TAC §26.27(b)
Figure NO. 35: 28 TAC §26.27(b)
Figure NO. 36: 28 TAC §26.27(b)
Figure NO. 37: 28 TAC §26.27(b)
Figure NO. 38: 28 TAC §26.27(b)
Figure NO. 39:. 28 TAC §26.27(b)
Figure NO. 40: 28 TAC §26.27(b)
Figure NO. 41: 28 TAC §26.27(b)
Figure NO. 42: 28 TAC §26.27(b)
Figure NO. 43: 28 TAC §26.27(b)
Figure NO. 44: 28 TAC §26.27(b)
Figure NO. 45: 28 TAC §26.27(b)
Figure NO. 46: 28 TAC §26.27(b)
Figure NO. 47: 28 TAC §26.27(b)
Figure NO. 48: 28 TAC §26.27(b)
Figure NO. 49: 28 TAC §26.27(b)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on November 15,
1995.

TRD-9514883 Alicia M. Fechtel

General Counsel and Chie!
Clark

Texas Depanment of
Insurance

Earliest possible date of adoption: December
22, 1995

For further information, please call: (512)
463-6327

¢ ¢ ¢

Chapter 26. Small Employer
Health Insurance Availability
Act Regulation

e 28 TAC §§26.14-26.18, 26.27

(Editor's note: The text of the following sections
proposed for repeal will not be published. The
sections may be examined in the offices of the
Texas Department of Insurance or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Texas Department of Insurance pro-
poses repeal of §§26.14-26.18 and §26 27,
concerning small employer health benefit

_ plans. Section 26.14 and §26.27, concerning

the coverage for standard benefit plans and
the prototype standard benefit plans required
to be offered by small employer casriers to
small employers as a condition of transacting
business in the state. Repeal of the seclions
are necessary because new §26.14
establishes coverage requirements for the
standard benefit plans and new §26.27 is an
appendix which contains the prolotype stan-
dard benefits plans and other forms to be
used by small employer carriers. The new
seclions published elsewhere in the issue of
the Texas Register will revise, replace and/or
supersede existing §26.14 and §26.27 and
will implement legislation amending Insur-
ance Code Chapter 26 enacted by the 74th
Legislature in House Bill 369 relating to the
operation and funding of small employer
health benefit plans. Section 26.15 allows
employeas eligible for coverage under a
small employer health benefit plan to obtain
additional optional coverage if certain require-
ments are met. The repeal of this section is
necessary to implement provisions of House
Bill 369 which deleted the optional coverage
provisions from Insurance Code, Aricle
26.21. Sections26.16, 26.17, and 26.18 con-
cern renewability of coverage and cancelfa-
tion, refusal to renew coverage and
application to reenter the smail employer
market afier refusal to renew coverage and
notice to covered persons of cancellation or
refusal to renew coverage. The repeal of
these sections is necessary because new
§26.15 sets forth requirements concerning re-
newability of coverage and canceliation; new
§26.16 contains provisions concerning refusal
to renew coverage and application to reenter
the small employer market; new §26.17
establishes requirements concerning notice
of termination which must be given to cov-
ered persons and new §26.18 sets forth pro-
cedures for filing an election or application to
be a risk-assuming or reinsured carmier. Si-
multaneous to this proposed repeal, pro-
posed new §§26.14-26.18 and §26.27 are
published elsewhere in this issue of the
Texas Register. The purpose and objective of
the proposed new sections is to specify the
coverage requirements for the new standard
benefit plans; to make these standard benelfit
plans available to small employer camiers
and small employers; to establish procedures
for or limitations on renewability ot coverage
and cancellation, refusal to renew coverage,
application to reenter the small employer
market, notice of cancellation or refusal to
renew coverage, application to be a risk-
assuming or reinsured camier and to imple-
ment legislation from the 74th legislative ses-
sion in House Bill 369 amending Insurance
Code Chapter 26.

Tyrette P. Hamilton, Acting Deputy Commis-
sioner for the Life/Health Group of the Texas
Department of Insurance, has determined
that for the first five-year period the repeals
are in effect there will be no fiscal implications
for state or local government as a result of
enforcing or administering the repeats.

Ms. Hamilton also has determined that for
each year of the first five years the repeals
are in effect the public benefit anticipated as a
result of administration and enforcement of
the repeals will be the increased availability
and affordability of health benefit plans to
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small employers and their employees and
dependents as a result of revised standard
benefit plans. There is no anticipated ditfer-
ence in cost of compliance between small
and large businesses. There is no anticipated
economic cost to persons who are required to
comply with the proposed repeals.

Comments on the proposal must be submit-
ted within 30 days after publication of the
proposed sections in the Texas Register to
Alicia M. Fechtel, Chief Clerk, Mail Code
113-1C, Texas Department of Insurance,
P.O. Box 149104, Austin, Texas 78714-9104.
An additional copy of the comment must be
submitted to Tyrette P. Hamilton, Acting Dep-
uty Commissioner, Lile/Health Group, Mail
Code 106-1A, Texas Department of Insur-
ance, P.O. Box 149104,

Repeal of §§26.14, 26.15, 26.16, 26.17,
26.18, and 26.27 is proposed pursuant to the
Insurance Code, Chapter 26 and Insurance
Code, Article 1.03A, and the Government
Code, §2001.004, et seq (Administrative Pro-
cedures ‘Act). The Insurance Code, Chapter
26, establishes the requirements for small
employer health plans includipg, but not lim-
ited to, standard benefit plans as adopted by
the commissioner and required to be offered
by small employer carriers to smali employ-
ers. Insurance Code, Article 26.04, authorizes
the commission to adopt rules to implement
Chapter 26. Article 1.03A authorizes the com-
missioner of insurance to promulgate and
adopt rules and regulations for the conduct
and execution of the duties and functions by
the department. The Government Code,
§2001.004, et seq, authorizes and requires
each state agency to adopt rules of practice
staling the nature and requirements of all
available formal and informal procedures and
prescribes the procedures for adoption of
rules by a slate administrative agency.

The proposed repeals affect the regulation
pursuant to the following statutes: The Insur-
ance Code, Chapter 26.

§26.14. Coverage.
§26.15. Additional Coverage.

§26.16. Renewability of Caverage and Can-
cellation.

§26.17. Refusal to Renew and Application
to Reenter Small Employer Market.

§>26.18. Notice to Covered Persons.

§26.27. Appendix.

This agency hereby certifias that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 15,
1995.

TRD-9514866 Alicia M. Fechtel
General Counsael and Chief
Clerk

Texas Department of

Insurance

Earliest pessible date of adoption: December
22, 1995

For further information, please call: (512)
463-6327

L 4 2 L 4
Part II. Texa_s Workers’
Compensation
Commission

Chapter 125. Education and
Training of Ombudsmen

° 28 TAC §§125.1-125.3

The Texas Workers' Compensation Commis-
sion (the commission) proposes new
§§125.1-1253, concerning education and
training of ombudsmen, in a new Chapter
125, entitled "Education and Training of Om-
budsmen®. The new rules are proposed to
establish training guidelines and continuing
education requirements for commission om-
budsmen.

Recent legislation (House-Bill 1089, 74th Leg-
islature, 1995) amended the Texas Labor
Code, §409.042 to add eligibilty require-
ments for designation as a commission om-
budsman and mandaled the commission to,
by rule, adopt training guidelines and continu-
ing education requirements for ombudsmen.
In addition, House Bill 1082 amended Texas

Labor Code, §409.041 to add a requirement

that ombudsmen meet with an unrepresented
claimant privately for a minimum of 15 min-
utes prior to any formal or informal hearing.
New §§125. 1-125.3 address these man-
dates.

Proposed new §125.1 contains definitions for:
*adjusters’s license”, "commission®, "continu-
ing education”, “director”, "mentor”, "ombuds-
man®, and "ombudsman training program”.

Proposed new §125.2 sets out guidelines for
the ombudsman training program which in-
clude: the assignment of an experienced om-
budsman as a mentor to each ombudsman in
training; formal classroom training; on-the-job
training; observation of ombudsmen by a
mentor and by central office Ombudsmen
Services; comprehensive examinations; and
regularly scheduled con?inuing education
training. The rule requires ombudsmen to
participate in confinuing education and to
maintain an adjuster's ficense. Field office
managers and central office Ombudsmen
Services are 1o monitor the stages of training
and the continuing education of ombudsmen.
Proposed new §125.2 allevs field office man-
agers, upon the recommendation of the om-
budsman's mentor, 1o approve an
ombudsman to independently assist unrepre-
sented parties in certain duties as it is deter-
mised that they have reached an appropriate
skill level. When it is determined that an om-
budsman has successfully completed each
phase of the training program, including the
aftainment of an adjuster’s license, the om-
budsman shall be presented with verification
of completion. Persons whe were serving as
ombudsmen immediately prior to September
1, 1895 are allowed to continue to serve as

ombudsmen as long as they comply with ap-
plicable continuing education requirements
and complete the Ombudsmen Training Pro-
gram.

Proposed new §125.3 requires appropriate
field office staff to send a list of unrepre-
sented claimants who have been notified of a
hearing to an ombudsman. The ombudsman
is required to meet for at least 15 minutes
with the unrepresented claimant prior to the
hearing and if an unrepresented client has not
met with an ombudsman, the rule requires
the benefit review officer or benefit contested
case hearing officer to recess the proceéding
to allow such a mesting. In the event a claim-
ant refuses to meet with an ombudsman, the
rule requires the presiding officer to maks a
record of the refusal, and preceed with the
hearing.

Janet Chamness, Chief of Budgel, has deter-
mined that for the first five-year period the
sections are in elfect there will be no fiscal
implications for state or loca! government as
a result of enforcing or administering tha sec-
tions. .

Ms. Chamness also has determined that for
each year of the first five years the sections
are in effect the public benefit anticipated as a
result of enforcing the sectioris will be well-
trained ombudsmen who are more prepared
fo assist unrepresented claimants.

There will be anticipated economic costs to
persons who are required to comply with the
rule as proposed. There will be an expense to
ombudsmen candidates to obtain an adjust-
er's license. There will be no cosls to
businesses as a rasult of this rule.

Comments on the proposal or. requests for
public hearing must be received by 5:00 p.m.
on Wednesday, December 27, 1995, and
submitted to Elaine Crease, Office of the
General Counsel, Mailstop #4-D, Texas
Workers' Compensation Commission, South-
field Building, 4000 South IH-35, Austin,
Texas 78704-7491.

The new rules are proposed under the Texas
Labor Code, §402.061, which authorizes the
commission to adopt rules necessary to ad-
minister the Act; the Texas Labor Code,
§409.041, which mandates the commission to
maintain an ombudsman program to assist
injured workers and persons claiming death
benefits and sets out the responsibitities of an
ombudsman, including the requirement that
to meet with an unrepresented claimant pri-
vately for a minimum of 15 minutes prior to
any formal or informal hearing; and the Texas
Labor Code, §409.042, which requires each
field office to employ at least one ombuds-
man, sels qualifications for ombudsmen,
mandates the commission to adopt training
guidelines and continuing education require-
monts for ombudsmen, and sets out minimum
requirements for training.

These proposed naw rules affect the follow-
ing statutes: the Texas Labor Code,
§402.081, which authorizes the commission
to adopt rules necessary to administer the
Act; the Texas Labor Code, §409.041, as
amended by House Bill 1089, 74th Legisla-
ture, 1995, which mandates the commission
to maintain an ombudsman program to assist
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injured workers and persons claiming death
benafits, and sets out the responsibilities of
an ombudsman, including the requirement
that to meet with an unrepresented claimant
privately for a minimum of 15 minutes prior to
any formal or informal hearing; the Texas
Labor Code, §409.042, which requires each
field office 1o employ at least one ombuds-
man, sets qualifications for ombudsmen,
mandates the commission to adopt training
guidelines and continuing education require-
ments for ombudsmen, and sets out minimum
requirements for training; the Texas Labor
Code, §409.043, which requires each em-
ployer to natity its employees of the ombuds-
man program; and the Texas Labor Code,
§409.044, which mandates the commission to
widely disseminate information about the om-
budsman program.

§125.1. Definitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

Adjuster’s license-A Type 03 ad-
juster’s license (workers' compensation) is-
sued by the Texas Department of Insurance.

Commission-The Texas Workers’
Compensation Commission.

Continuing education-Training re-
quired by the commission to maintain des-
ignation as an ombudsman and by the Texas
Department of Insurance to maintain an ad-
juster’s license.

Director-The director of the division
of Employee/Employer Services.

Mentor-An experienced ombudsman
who observes and monitors the training of
and serves as advisor to ombudsmen who
have not completed the training program. A
mentor:

(A) s selected by the direc-
tor or his or her designee;

(B) must have completed the
Ombudsman Training Program; and

(C) must have been perform-
ing all of the duties of an ombudsman for a
minimum of one year.

Ombudsman-A commission em-
ployee who has been designated by the
director to perform some or all of the duties
described in Texas Labor Code, §409.041.
Employees designated as ombudsmen on or
after September 1, 1995 shall have at least
three years demonstrated experience in the
field of workers' compensation.

Ombudsman Training Pro-
gram-Mandatory classroom instruction, on-
the-job training and regularly scheduled ob-
servations by mentors and central office

ombudsmen. The term includes continuing

education and the requirements for obtain-
ing and retaining an adjuster’s license.

§125.2. Ombudsman  Training  Pro-

gram/Continuing Education.

(a) The commission shall develop
and maintain an Ombudsman Training Pro-
gram which shall include, but is not neces-
sarily limited to the following:

(1) selection by the director of
a mentor who will observe and monitor the
progress of ombudsmen who are in training;

(2) formal classroom training
conducted by commission staff;

(3) on-the-job training moni-
tored by a mentor and central office Om-
budsman Services;

(4) observations of ombudsmen
by central office Ombudsmen Services;

(5)  comprehensive examina-
tions developed and administered by com-
mission staff that demonstrate the
knowledge, experience, and skills required
by the Tesias Labor Code, §409.042(b); and

(6) regulerly scheduled continu-
ing education with emphasis on benefits,
the dispute resolution”process, updates in
tne law, the rules, appeals panel decisions,
commission policy and ombudsman proce-
dures.

(b) When the field office manager
and the mentor determine that the ombuds-
man has attained sufficient skills, they will
recommend the ombudsman to the director
or his or her designee for approval to inde-
pendently assist unrepresented parties in
specific ombudsman duties.

(c) When the director determines,
upon recommendation of the field office
manager and the mentor, that the ombuds-

man has obtained an adjuster’s license and -

successfully completed each phase of the
Ombudsman Training Program, the director
shall present the ombudsman with verifica-
tion of completion.

(d) To maintain status as an om-
budsman, he or she shall:

(1) participate in continuing ed-
ucation as described in the Ombudsman
Training Program;

(2) retain an adjuster’s license;
and

(3) maintain technical and pro-
fessional skills sufficient to perform all of
the duties of an ombudsman.

(e} Field office managers and cen-
tral office Ombudsman Services shall moni-
tor the stages of training and continuing
education of each ombudsman,

(f) A person serving as an ombuds-
man immediately before September 1, 1995
shall be allowed to continue to serve as an
ombudsman regardless of whether he or she
has three years of demonsirated experience
in the field of workers’ compensation or has

successfully completed each phase of the
Ombudsman Training Program; however,
he or she must comply with the provisions
of subsection (d) of this section and com-
plete the Ombudsman Training Program as
required by the director.

§125.3. Private Meetings With Unrepre-
sented Claimants.

(a) Appropriate field office staff
shall forward to each ombudsman in the
field office a list of unrepresented claimants
who have been notified of a benefit review
conference or & benefit contested case hear-
ing, The ombudsman shall maintain an up
to date calendar of pending benefit review
conferences and benefit contested case hear-
ings.

(b) An ombudsman shall meet pri-
vately with an unrepresented claimant for a
minimum of 15 minutes prior to each bene-
fit review conference and benefit contested
case hearing,

(c) The 15 minute meeting shall
include an overview of‘ the dispute resolu-
tion process, a review of the claimant's
disputed issues and the application of the
workers* compensation statute, the rules of
the commission and appeals panel deci-
sions.

(d) If, at the beginning of a benefit
review conference or benefit contested case
hearing, the benefit review officer or benefit
contested case hearing officer determines
that the unrepresented claimant has not met
with an ombudsman for a minimum of 15
minutes prior to the proceeding, the benefit
review officer or benefit contested case
hearing officer shall recess the proceeding
to allow for the private meeting as de-
scribed in this rule.

(e) If the claimant refuses to attend
the required meeting prior to a benefit re-
view conference, the claimant shall ac-
knowledge such refusal in writing. If the
claimant refuses to sign the acknowledge-
ment of his or her refusal, the benefit re-
view officer shall:

(1) provide the claimant a copy
of Texas Labor Code, §409.041(b)(5); and

(2) make a notation of the
claimant’s refusal in the claim file, an
proceed with the hearing. '

(f) If the claimant refuses to attend
the required meeting prior to a benefit con-
tested case hearing, the claimant shall ac-
knowledge such refusal in writing. If the
claimant refuses to sign the acknowledge-
ment of his or her refusal, the benefit con-
tested case hearing officer shall:

(1) provide the claimant a copy
of Texas Labor Code, §409.041(b)(5); and

(2) make a record of the claim-
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ant’s refusal to comply with §409.
041(b)(5) and the provisions of this rule,
and proceed with the hearing.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 16,
1995.

TRD-9514947 Susan Cory

General Counssl

Texas Workers'
Compensation

Commission

Earliest possible date of adoption: December
25, 1995

For further information, please call: (512)
440-3700

L4 L4 ¢
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part I. Texas Natural
Resource. Conservation
Commission

Chapter 305. Consolidated
Permits

Subchapter M. Waste Treat-
ment Inspection Fee Pro-
gram

* 30 TAC §305.503

The Texas Natural Resource Conservation
Commission (TNRCC or commission) pro-
poses an amendment to §305.503, relating to
Fee Assessment.

This amendmen! will increase the annual in-
spection fee for wastewater treatment facili-
ties. Such increase is limited to that level
authorized by House Bill (HB) 2015, Acts of
the 74th Legislature, 1995, and only as nec-
essary to acquire and implement federal dele-
gation of the National Pollutant Discharge
Elimination System (NPDES) pursuant to the
Federal Clean Water Act, §402.

In accordance with HB 2015, such fee in-
crease shall be effective only upon NPDES
dalegation. Also in accordance with HB 2015,
treatment works owned by a local govern-
ment shall be exempt from such fee increase
until August 31, 1999. In addition to the ex-
emption of publicly-owned domestic waste-
water treatment facilities provided by HB
2015, exempt facilities shall also include
privately-owned domestic wastewater facili-
ties and confined/concentrated animal feed-
ing operations. These latter exemptions are
based upon those factors provided under
Texas Water Code, §26.0291(b) including
flow volume, toxic pollutant potential, level of
traditional pollutant, and heat load. Upon ex-
piration of these exemptions in 1999, the fee
rate schedule will be re-examined.

The Federal Clean Water Act provides for an
NPDES wastewater discharge permiting pro-
gram, cuvently administered in Texas by the

United States Environmental Protection
Agency (EPA) Region 6 Office. Texas also
has a wastewater permitting program autho-
rized by Chapter 26 of the Texas Water Code
and administered by the TNRCC. Section 402
of the Clean Water Act allows delegation of
the NPDES program to a state if the state has
the ability and authority to administer a per-
mitting program substantially equivalent to
that of the federal program. The regulated
community has urged the TNRCC to seek
NPDES delegation to eliminate the duplica-
tion and resutting additional cost and burden
of dual permitting requirements.

In 1995, the Texas Legislature enacted HB
2015 to address statutory changes needed to
obtain NPDES delegation, thus indicating leg-
islative intent that the TNRCC seek delega-
tion. In addition to addressing any remaining,
potential legal issues necessary for delega-
tion, the bill also provided that the Texas
Water Code, §26.0291 be amended to autho-
rize the commission to assess an annual
wastewater facility inspection fee not to ex-
ceed $25,000. The bill further provided that
the commission may not adopt any rule de-
signed to increase fees for facilities owned by
local governments before August 31, 1999.
Therefoce, any increase in funding required to
implement the NPDES program would have
to be borne primarily by industrial wastewater
permit holders at least until 1999.

Cumrently, state wastewater permitting, in-
spections, and related modeling and water
quality monitoring cost approximately $19.56
million annually. Existing wastewater facility
inspection fees generate approximately $7.2
million annually. General revenue, federal
grant monies, and $5 million from the Clean
Rivers Program, Texas Water Code,
§26.0135(h), fund the remaining amount. The
additional cost of delegation is estimated to
be approximately $2. 8 million. To provide for
this additional cost, the Texas Legislature ap-
propriated to the TNRCC an amount not to
exceed $2,861,102 for fiscal year 1996 and
$2,517,102 for fiscal year 1997 out of addi-
tional revenues generated by fee increases
authorized by HB 2015.

The additional $2.8 million annual cost, the
$25,000 fee cap, and the fee increase ex-
emption provided to all but the industrial facili-
ties will require taking the existing formula as
it is applied to industrial facilities and multiply-
ing that result by a factor based upon the ratio
of the difference between the old and new fee
caps to determine the new fees for industrial
facilities. The current fee rate schedule is
based in part upon the assignment of "points”
as a measure of pollutant potential, flow vol-
ume, contamination, and poliutant parame-
ters (e.g., ammonia, suspended solids,
oxygen demand, elc.) . The maximum fee
amount is also determined by an administra-
tively set maximum number of poinis per fa-
cility and the statutory maximum fee amount.
To generate an additional $2.5 to $2.8 million
in additional annual revenue will require an
average increase in fees of $3,125 per facifity
for the approximately 800 industrial
permitiees in the state, almost doubling the
current average fee.

Accordingly, the proposed rule would amend
§305.503 by increasing the maximum annual

fee from $11,000 to $25,000. Additionally, the
proposed amendment would establish a new
rate schedule for fees not exempled from
increase by HB 2015 by providing that the fee
shall be determined by multiplying the pre-
vious fee by a factor not to exceed 2.3, which
is the ratio of the difference between the new
maximum fee amount of $25,000 and the old
maximum fee of $11,000. Finally, the pro-
posed amendment would provide that the
minimum fee shall not add less than $150 to
the previous fee amount.

Stephen Minick, Strategic Planning and Ap-
propriations Division, has determined that for
the first five-year period this section as pro-
posed is in etfect, there will be fiscal implica-
tions as a result of administration and
enforcement of the section. The effect on
state government will be an increase in reve-
nue of approximately $2.8 million annually.
This increase is contingent on the delegation
of the federal wastewater program to the
state by the EPA. The state will also incur
additional costs to offset the anticipated in-
crease in ravenue based on the same contin-
gency. The effect on local government will be
a cost savings for operators of wastewater
treatment facilties, indirectly related to this
proposed rule, due to the elimination of dupli-
cative federal and stale water quality regula-
tory requirements. The proposed rule will
have no direct effect on the costs of local
governments from annual wastewater facilily
fees for the period of fiscal year 1996-1939.
In the fifth year, fiscal year 2000, the in-
creased maximum annual wastewater facility
fee of $25, 000 will be applicable to facilities
operated by local governments. The actual
cost increases for local governments will be

.based on subsequent program costs, legisla-

tive appropriations and rate structures and
cannot be determined at this time.

Mr. Minick also has determined that for the
first five years this section is in effect, the
public benefit anticipated as a result of en-
forcement of and compliance with the section
will be more cost-effective regulation of
waslewater treatment and watar quality, im-
provement in the consistency of federal and
state regulations, and the elimination of dupli-
cative water quality regulatory requirements.
The economic costs to parsons required to
comply with the section as proposed are re-
lated to the increase in the maximum annual
wastewater facility fee. The increase in the
maximum fee to $25,000 will result in in-
creased fee payments of up to approximately
$14,000 annually for all affected permit hold-
ers. The average annual cost increase from
curent assessment levels will be approxi-
mately $3,125 and the minimum increase
$150. The indirect effects of the delegation of
permitting authority, upon which the in-
creased costs are contingent, will be a costs
savings to operators of wastewater facilities
which currently require federal operating per-
mits. These indirect cost savings have not
been determined in conjunction with this rule
proposal.

Written comments on the proposed rules
should reference Rule Log Number
95163-305-WT and may be submitted to
Lutrecia Oshoko, Texas Natural Resource
Conservation Commission, Office of Policy
and Regulatory Development, MC-20i, Post
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Office Box 13087, Auslin, Texas 78711-3087,
(512) 239-4640. Written comments must be
received by 5:00 p.m., 30 days from the date
of publication of this proposal in the Texas
Register. For further information, please con-
tact Warren Davis, Director, Agriculiure and
Watershed Management Division, (512)
239-1072.

The amendment is proposed under the Texas
Water Code, §26.0291, relating to waste
treatment inspection fees, and the Texas Wa-
ter Code, §5.103, which provides the com-
mission the authority to adopt any rules
necessary to camy out its powers and duties
under the Texas Water Code and other state
faw.

There are no other rules, statutes or codes
that will be affected by this amendment.

§305.503. Fee Assessment.

(a) An annual waste treatment fee
is assessed against each person holding a
permit or other authorization issued under
the authority of the Water Code, Chapter
26. The amount of the fee is determined by
specific permit parameters for which a facil-
ity is authorized as of each September 1.
The maximum fee which may be assessed
each permit is $11,000, except that for
Texas Pollutant Discharge Elimination Sys-
tems (TPDES) permits, the maximum fee
which may be assessed is $25, 000
[$15,000].

(b) (No change.)

(¢) Except as provided in subsec-
tions [subsection] (g) and (j) of this sec-
tion, the commission shall assign a point
value to each of the permit parameters in
subsection (b) of this section. The assigned
value(s) shall be weighted according to the
specific permit limits and the weighted val-
ues summed. The sum of the variable point
values under subsection (f) of this section
and the set values established under subsec-
tion (g) of this section are multiplied by the
current fee rate under subsection (h) of this
section to determine the fee to be assessed.

(d)-(i) (No change.)

() Upon delegation of the Na-
tional Pollutant Discharge Elimination
System, a fee shall be determined by mul-
tiplying the base fee provided by subsec-
tion (c) of this section by a factor not to
exceed 2.3. The minimum fee shall not be
less than $150 more than the pre-existing
fee. This subsection shall not apply to
domestic wastewater treatment facilities
or confined/concentrated animal feeding
operations until August 31, 1999,

This agency hereby certifies thal the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority o
adopt.
Issued in Auslin, Texas, on November 20,
1905.

TRD-8515037 Kevin McCalla

Director, i.agai Division

Texas Natural Resource
Conservalion
Commiasion

Earliest possible date ot adoption: December
25, 1995

For further information, please call: (512)
239-4640

¢ ¢ L4

Subchapter O. Additional -Con-
ditions for Wastewater Dis-
charge Permits

e 30 TAC §305.533

The Texas Natural Resource Conservation
Commission (TNRCC) proposes an amend-
ment to §305.533, relating to adoption of the
U.S. Environmental Protection Agency (EPA)
issued permits and pretreaiment programs.

The purpose of amendment of §305.533 is
also related to the commission’s assumption
of the National Pollutant Discharge Elimina-
tion Systam (NPDES) program. Existing
§305.533 became effective in 1990 at a time
when the commission previously was antici-
pating NPDES program authorization in 1991.
The amendment proposed today seeks to
update the regulation in a manner that will
more accurately reflect how the commission
will adopt NPDES permits after it assumes
the NPDES program from the EPA.

Section 305.533 (relating to Adoption of Envi-
ranmental Protection Agency Issued Permits
and Pretrealment Programs) is proposed for
amendment to include the comect fiscal year
of 1996. The commission aiso is proposing 1o
remove special reference to classified major
NPDES permits. No other substartial
changes are proposed to this regulation.

Stephen Minick, Strategic Planning and Ap-
propriations Division, has determined that for
the first five years the proposed rule is in
effect, there will be no significant fiscal impli-
cations as a result of the administration or
enforcement of the rule. Nolwithstanding the
potential costs to the slate of the assumption
of the federal wastewater permitting and com-
pliance monitoring programs, the adoption of
these rules will have no significant direct fis-
cal implications for state or local government.

Mr. Minick also has determined that for the
first five years the rule is in effect, the public
benefit anticipated as a result of enforcement
of and compliance with the rule will be im-
provement in the consistency of state and
federal regulations, the enhanced opportunity
for assumption of federal regulatory authority
by the state, and more cosl-effective opera-
tion of water quality programs. There will be
no economic costs anticipated to any person,
including any business, to comply with the
rule as proposed.

Written comments' on the proposal shoukd
reference Log Number 95171-337-WT and
may be submitied to Lutrecia Oshoko, Texas
Natural Resource Conservation Commission,
Office of Policy and Regulatory Development,
MC-201, P.O. Box 13087, Austin, Texas
78711-3087, (512) 239-4840. Written com-
ments must be received by 5:00 p.m., 30

days from the date of publication of this pro-
posal in the Texas Register. For further infor-
mation or questions concerning this proposal,
please contact Thomas Weber, Wastewaler
Permits Section, (512) 239-4554.

The amendment is proposed under the Texas
Water Code (Vernon 1992), §5. 103, which
provides the TNRCGC with the authority to
adopt any rules necessary to camy out the
powers and duties under the provisions of the
Texas Water Code and other laws of this
slate.

There are no other codes, statutes or regula-
tions that will be effected by this proposal.

§305.533. Adoption of Environmental Pro-
tection Agency Issued Permits and Pretreat-
ment Programs. On the date of TNRCC
assumption of the administration of the
Texas Pollutant Discharge Elimination
System (TPDES) permit program, after
the Environmental Protection Agency
{EPA) approves the TPDES [Texas pollut-
ant discharge elimination system (TPDES)]
permit program, and issuance of national .
pollutant discharge elimination system
(NPDES) permits is delegated from the
EPA to the state, the state adopts all EPA
permits and pretreatment programs. This
provision does not affect the right of the
EPA to issue NPDES permits for [classified -
major] facilities which expired in fiscal year
1996 [1990] or to modify NPDES permits
under Clean Water Act, §304(1). If the re-
quirements of a state permit and an EPA
permit issued to the same permittee or for
the same facility are not of equal strin-
gency, the more stringent requirements shall
apply.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 20,
1995.

TRD-8515035 Kevin McCalla

Director, Legal Division

Texas Natural Resource
+ Conservation

Commission

Earliest possible date of adoption: December
25, 1995

For furtner information, please call: (512)
239-4640

¢ ¢ ¢

.Chapter 309. Effluent

Limitations

Subchapter D. Criteria for
Classification of Solid Waste
Disposal Facilities and Prac-
tices

o 30 TAC §309.30

(Editor's note: The text of the following section
proposed for repeal will not be published. The
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section may be examuined in the offices of the
Texas Natural Resource Conservation Commis-
sion or in the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos Street,
Austin.)

The Texas Natural Resource Consarvation
Commission (TNRCC) proposes the repeal of
§309.30, relating to criteria for classification
of solid wasle disposal facilities and prac-
tices.

The purpose of the repeal of §309.30 is to
eliminate a regulation which is no longer
needed due to the promulgation of new crite-
ria relating to sewage sludge and water treat-
ment sludge. As written, §309.30 woukd have
adopted cerain federal regulations on the
date of program authorization of the National
Pollutant Discharge Elimination System
(NPDES). The commission proposes this re-
peal to prevent the commission from adopling
40 Code of Federal Regulations (CFR), Part
257, as specified in §309.30. There is cur-
rently no need for the commission to adopt 40
CFR Part 257 because it has been super-
seded by new 30 TAC Chapter 312, effective
on October 13, 1995. The commission is cur-
rently seeking program assumption of
NPDES and has a need to repeal §309.30,
which would cause confusion with the com-
mission's Chapter 312 if left in place.

Stephen Minick, Strategic Planning and Ap-
propriations Division, has determined that for
the first tive years the proposed repeal is in
effect, there will be no significant fiscal impli-
cations as a result of the administration or
enforcement of the repeal. Notwithstanding
the potential costs to the state of the assump-
tion of the federal wastewater permitting and
compliance monitoring programs, the adop-
tion of these rules will have no significant
direct fiscal implications for state or local gov-
ernment.

Mr. Minick also has determined that for the
first five years the repeal is in effect, the
public benefit anticipated as a result ot en-
forcement of and compliance with the repeal
will be improvement in the consistency of
state and federal regulations, the enhanced
opportunity for assumption of federal regula-
tory authority by the state, and more cost-
effective operation of water quality programs.
There will be no economic costs anticipated
to any person, including any business, to
comply with the repeal as proposed.

Written comments on the proposal should
mention Log Number 95171-337-WT and
may be submitted to Lutrecia Oshoko, Texas
Natural Resource Conservation Commiission,
Office of Policy and Regulatory Development,
MGC-201, Post Office Box 13087, Austin,
Texas 78711-3087, (512) 239-4640. Written
comments must be received by 5:00 p.m., 30
days from the date of publication of this pro-
posal in the Texas Register. For further infor-
mation or questions concerning this proposal,
please contact Thomas Weber, Wastewater
Permits Section, (512) 239-4554.

The repeal is proposed under the Texas Wa-
ter Code (Vernon 1992), §5.103, which pro-
vides the TNRCC with the authority to adopt
any rulss necessary to carry out the powers
and duties under the provisions of the Texas
Water Code and other laws of this state.

There are no other codes, statutes or regula-
tions that will be affected by this proposal.

§309.30. Criteria for Classification of Solid
Waste Disposal Facilities and Practices.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt. .

issued in Austin, Texas, on November 20,
1995.

TRD-8515034 Kevin McCalla

Director, Legal Division

Teoxas Natural Resource
Conservation

Commiasion

Earliest possible date of adoption: December
25, 1895

For further information, please call: (512)
239-4649

¢ ¢ ¢
Chapter 337. Enforcement

Subchapter A. Enforcement
Generally

* 30 TAC §337.7

The Texas Natural Resource Conservation
Commission (TNRCC or commission) pro-
poses new §337.7, relating to Enforcement.

Proposed new §337.7 would reinstate the
provision allowing an affirmative defense to
the violation of a permit if such viciation is the
result of actions which are beyond the rea-
sonable control of the permittee and could not
have been avoided by the exercise of due
care, i.e., force majeure or "act of God.” Such
rule is .based upon Texas\Water Code,
§26.132 and was inadvertently omitted during
recent amendments to Chapter 337.

Stephen Minick, Strategic Planning and Ap-
propriations Division, has determined that for
the first five-year period the section as pro-
posed is in effect there will be no significant
fiscal implications to state or local govern-
ment as a result of administration or enforce-
ment of the section.

Mr. Minick also has determined that for the
first five years these section as proposed is in
effect the public benefit anticipated as a result
of enforcement of and compliance with the
saction will be the clarification and consis-
tency of TNRCC regulations with related Wa-
ter Code provisions. There are no direct
economic costs anticipated to any person,
including any business, to comply with the
rule as proposed.

Written comments on the proposed rules
should reference Rule Log Number
95171-337-WT and may be submited to
Lutrecia Oshoko, Texas Nsuiwal Resource
Conservation Commission, Cfiice of Policy
and Regulatory Development, MC-201, P.O.
Box 13087, Ausiin, Texas 76711-3087, (512)
239-4640. Written comments must be re-
ceived no later than 5:00 p.m. on the 30th
date from the date of the publication of these
proposed rules in the Texas Register. For

further information, please contact Margaret
Hoffman, Staff Attorney, Legal Services Divi-
sion, at (512) 239-0455.

The new saction is proposed under Texas
Water Code §5.103, which provides the com-
mission the autherity to adopt any rules nec-
essary to camy out its powers and dulies
under the Texas Water Code and other s'ate
law and the Texas Water Code, §5.104,
which provides the commission tha authority
to enter into memoranda of understanding
necessary to carry out is duties and functions.

There are no other codes, statutes or regula-
tions that will be affected by this proposal.

§337.7. Force Majeure.

(a) Any pollution, or any discharge
of waste without a permit or in violaticn of
a permit, shall not constitute a violation
under this chapter if such pollution or dis-
charge is the result of causes which are
outside the control of the permittee or the
permittee’s agents and could not be avoided -
by the exercise of due care. Such acts in-
clude, but are not limited to, an act of God,
war, strike, riot, or other catastrophe.

(b) The owner or operator of the
affected facility shall have the burden of
proof to demonstrate that any pollution’ or
discharge is not a violation as provided by
subsection (a) of this section.

(c) If force majeure is claimed as
an affirmative defense to an action brought
under this chapter, the permittee must sub-
mit notice to the executive director as pro-
vided by §305.125(9) of this title (relating
to Standard Permit Conditions).

(d) The executive director shall re-
spond in writing within 30 days from re-
ceipt of the notification provided under
subsection (c) of this section with a deter-
mination as to whether the event constituted
a force majeure and an affirmative defense
to an enforcement action as provided by
subsection (a) of this section.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
Issued in Austin, Texas, on November 20,
1995.

TRD-8515036 Kevin McCalla

Director, Legal Division

Texas Natural Resource
Conservation

Commission

Earliest possible date of adoption: December
25, 1995

For further information, please call: (512)
239-4640

¢ ¢ ¢
TITLE 34. PUBLIC FI-
NANCE
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Part 1. Comptroller of
Public Accounts

Chapter 1. Central
Administration

Subchapter A. Practice and
Procedure
e 34 TAC §1.13

The Comptrolier of Public Accounts proposes
new §1.13, concerning initiation of an expe-
dited hearing process. The new section gives
a taxpayer the option of choosing an expe-
dited hearing by complying with the require-
ments of subsection (b). Use of this process
will permit the agency to issue a taxpayer a
final decision within 105 to 135 days from the
date a compliant request for expedited hear-
ing is received.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule is in effect there will be no significant
revenue impact on the state or local govern-
ment.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the ruld will be in providing new
information regarding tax responsiilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significant anticipated economic cost to per-
sons who are required to comply with the
proposed rule.

Comments on the proposal may be submitted
to Michael J. Borkdand, Chief Hearings Attor-
nay, Legal Services Division, P.O. Box
13528, Austin, Texas 78711.

This new section is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

The new section implements the Tax Code,
§111.009 and §111.105.

§1.13. Initiation of an Expedited Hearing.

(a) A taxpayer may request an ex-
pedited hearing at the time a petition for
redetermination or written request for re-
fund hearing is filed. An expedited hearing
is one conducted under the accelerated pre-
hearing and hearing timetable set forth in
this section.

(b) To obtain an expedited hearing,
a taxpayer must do the following at the time
the petition for redetermination or written
request for refund hearing is filed:

(1) request in writing the elec-
tion of the expedited procedure and specify
whether an oral hearing or a hearing on
written submissions is prefetred;

(2) pre-file its statement of
grounds and all evidence (other than resale

and exemption certificates) on which it in-
tends to rely at the hearing, including sum-
maries of testimony of witnesses expected
to be called at an oral hearing. Contentions
and evidence not pre-filed by the taxpayer
shall be deemed inadmissible;

(3) agree to abbreviated discov-
ery timetables in the event the tax division
should initiate discovery during the pre-
hearing phase;

(4) request an extended oral
hearing, if desired;

(5) agree to file resale and ex-
emption certificates no later than the date of
hearing or by the 60th day from the date of
the hearing request, whichever occurs first,
and to waive in writing the requirement of
written notice and the 60-day period for the
presentation of certificates as provided in
Tax Code, §151.054(¢); and

(6) waive in writing the issuance
of a proposed decision.

(c) The Chief Hearings Attorney
shall, within ten days of his receipt of a
request for an expedited hearing, make a
determination as to whether the request
qualifies for an expedited hearing. If it does
not, the taxpayer will be so notified in
writing, and advised that either with the
filing of additional curative documentation
the case can proceed on an expedited basis
or that the case will be placed on the agen-
cy’s regular hearings docket.

(d) For good cause shown, a re-
quest for an expedited hearing may be with-
drawn; however, the waiver of the 60-day
period pursuant to subsection (b) (5) of this
section cannot be withdrawn. A taxpayer’s
request for continuance, or a request for an
extended oral hearing filed after the initial
request for an expedited hearing, shall not
be granted unless there is a showing of
good cause. Withdrawal of the request for
an expedited hearing, or the granting of a
motion for continuance or an extended oral
hearing, shall cause the hearing to be set on
the agency’s regular hearings docket.

(e) The tax division niay petition
the Administrative Law Judge fo. ~onver-
sion from an expedited to a regular hearing
for good cause shown, including, but not
limited to, the need for additional policy
consideration of issues raised, the need for
extended discovery, for reasons of agency
policy or court case hold, or for extended
examination of records presented by the
taxpayer. The Administrative Law Judge
shall rule on such motion on the basis of
written pleadings submitted by the parties.

(f) A compliant expedited hearing
request shall be set and decided on the
following timetable;

(1) within 20 days of receipt of
the request by ths Chief Hearings Attorney

an oral hearing ‘or written submission clos-
ing date not to exceed 60 days from the date
of receipt of the request shall be set by the
Chief Administrative Law Judge;

(2) adate, not to exceed 50 days
from the date of receipt of the request by
the Chief Hearings Attorney, shail be set as
a deadline for the Tax Division to file a
written response to the taxpayer’s statement
of grounds and pre-filed evidence;

(3) a final decision shall be is-
sued as follows:

(A) if no audit amendment is
required in order to issue the final décision,
within 45 days of the date of the oral hear-
ing or the date the written submission re-
cord closes; or

(B) if an audit amendment is
required in order to issue the final decision,
within 75 days of the date of the oral hear-
ing or the date the written submission re-
cord closes; and

(4) a motion for rehearing may
be filed as provided in §1.29 of this title
(relating to Motion for Rehearing).

(g) Hearings conducted pursuant to
the expedited timetable established in this
section shall not be subject to the provisions
of §§19, 1.10, 1.11, 1.12, 1.14, 1.15, 1.16,
1.20, and 1.27 of this title (relating to Rules
of Practice and Procedure).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 20,
1995.

TRD-9515020 Martin Cherry
Chie!, Qeneral Law
Comptroller of Public

Accounts

Earliest possible date of adoption: December
25, 1995

For further information, please call: (512)
463-4028

¢ ¢ ¢
Chapter 3. Tax Administration

Subchapter Q. Franchise Tax
¢ 34 TAC §3.411

«(Editor’s note: The text of the following section
proposed for repeal will not he published. The
section may be examined in the offices of the
Compiroller of Public Accounts or in the Texas
Register office, Room 245, James Earl Rudder
Building, 1019 Brazos Street, Austin.)

The Comptroller of Public Accounts proposes
the repeal of §3.411, concerning banking cor-
porations. This seclion is being repealad in
order that it can be adopted under the Texas
Adminisirative Code, Tille 34, Part |, Chapter
3, Subchapter V. The section will be replaced
with a new 34 TAC §3. 560, concerning bank-
ing corporations.
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Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the repeal is in effect there will be no fiscai
implications for state or local government as
a result of enforcing or administering the re-

peal.

Mr. Reissig also has determined that for each
year of the first five years the repeal is in
effect the public benefit anticipated as a result
of enforcing the repeal will be in eliminating
duplicative rules. There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the repeal as proposed.

Comments on the proposal may be submitted
to Karey W. Barton, Manager, Tax Policy
Division, P.O. Box 13528, Austin, Texas
78711.

The repeal is proposed under the Tax Code,
§111.002, which provides the comptroller with
the authority to prescribe, adopt, and enforce
rules relating to the administration and en-
forcement of the provisions of the Tax Code,
Tille 2.

The repeal implements the Tax Code,
§§171.001 et seq and the repeal of the Gov-
ernment Code, §403.105.

§3.411. Banking Corporations.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 17,
1995.

TRD-9514948 Martin Cherry
Chief, General Law
Comptroller of Public

Accounts

Earliest possible date of adoption: December
25, 1995

For further information, please call: (512)
463-3725

¢ ¢ L4
* 34 TAC §3.560

The Comptrolter of Public Accounts proposes
new §3.560, concerning banking corpora-
tions. This new seclion replaces 34 TAC
§3.411, concerning the same subject matter,
which is being repealed in order that it can be
adopted under the Texas Administrative
Code, Title 34, Part |, Chapter 3, Subchapter
V. This new section provides guidelines to
banking corporations for computing their fran-
chise tax.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the section is in eftect there will be no fiscal
implications. for state or local government as
a result of enforcing or administering the sec-
tion.

Mr. Reissig also has determined that for each
year of the first five years the seclion is in
effect the public benefit anticipated as a result
of enforcing the section will be in the clarifica-
tion of comptroller policy. There will be no
effect on small businesses. There is no antici-
pated economic cost to persons who are re-

quired to comply with the sections as
proposed.

Comments on the proposal may be submitted
to Karey W. Barlon, Manager, Tax Policy
Division, P.O. Box 13528, Auslin, Texas
78711.

The new section is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Tille 2.

The new section implements the Tax Code,
§§171.00 et seq and the repeal of the Gov-
ernment Code, §403.105.

§3.560. Banking Corporations.

(a) Effective date. Except as other-
wise provided in this section, the provisions
of this section apply to franchise tax reports
originally due on or after January 1, 1992.

{b) Definitions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Banking corporation
(bank)-Each state, national, domestic, or
foreign bank, including a limited banking
association, as defined by the Banking Act,
§1.002(a), and each bank organized under
the Federal Reserve Act, §25(a), (12 United
States Code, §§611-631) (edge corpora-
tions), but does not include a bank holding
company as that term is defined by the
Bank Holding Company Act of 1956 (12
United States Code, §1841).

(2) Commercial domicile-The
principal place from which the trade or
business of the entity is directed.

(c) Banking corporations subject to
tax. The following banking corporations are
subject to Texas franchise tax.

(1) All banking corporations
that are chartered, authorized to do busi-
ness, or doing business in Texas beginning
May 1, 1985, unless specifically listed as
not subject to tax under subsection (d) of
this section.

(2) Beginning January I, 1996,
the following banking corporations are sub-
ject to Texas franchise tax:

(A) non-Texas banking cor-
porations doing business in Texas solely in
a fiduciary capacity and registered with the
Texas Secretary of State’s Office under the
Probate Code, §105A; and

(B) banking corporations do-
ing business solely on federal enclaves in
Texas.

(3) For those banking corpora-
tions subject to tax pursvant to paragraph

(2) of this subsection, January 1, 1996, is
considered the banking corporation’s begin-
ning date for purposes of determining the
banking corporation’s privilege periods and
for all other purposes of the Tax Code,
Chapter 171.

(d) Banks not subject to tax. Unin-
corporated private banks, other than limited
banking associations, doing business in
Texas are not subject to Texas franchise
tax.

(e) Other franchise tax provisions
apply. All provisions of this subchapter,
concerning the Texas franchise tax, are ap-
plicable to banking corporations. However,
this section will control if it conflicts with
another section of this subchapter.

(f) Apportionment of dividends and
interest.

(1) If a banking corporation has
its commercial domicile in Texas, all divi-
dends and interest received, including inter-
est from the federal government unless
otherwise excluded by §3.555(k) of this title
(relating to Earned Surplus: Compensation),
are considered to be Texas gross receipts
and gross receipts everywhere.

(2) If a banking corporation’s
commercial domicile is not in Texas, no
dividends or interest received are consid-
ered to be Texas gross receipts but all are
considered to be gross receipts everywhere.

(g) Eamed surplus. Regarding the
add-back of compensation of executive offi-
cers and directors of banking corporations
and directors, managers, and participants of
a limited banking association, see §3.558 of
this title (relating to Earned Surplus: Officer
and Director Compensation).

(h) Enforcement.

(1) Al taxes, penalties, and in-
terest due by a banking corporation are
secured by a lien on all of the bank’s prop-
erty that is subject to execution. The lien
attaches to all of the property of the bank
liable for the taxes.

(2) The attorney general may
bring suit in the name of the state to recover
delinquent taxes, penalties, and interest.

(3) The comptroller may ask
that the Banking Department of Texas issue
a cease and desist order requiring a bank to
pay all taxes, penalties, and interest. To the
extent not preempted by federal law, the
Texas Department of Banking is required to
appoint a conservator under the Banking
Act, Chapter 6, Subchapter B, to pay the
franchise tax of any banking corporation
certified by the comptroller as being delin-
quent in the payment of its franchise tax.

(4) Except as provided in para-
graph (3) of this subsection, no banking
corporation will have its corporate privi-
leges or charter forfeited by the comptroller
for not paying its franchise tax.

20 TexReg 9834 November 24, 1995

Texas Register ¢



This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 17,
1995. -

TRD-9514549 Martin Cherry
Chief, General Law
Comptrolier of Pubiic

Accounts

Earliest possible date of adoption: December
25, 1995

For further information, please call: (512)
463-3725

¢ ¢ ¢

Subchapter GG. Insurance Tax
¢ 34 TAC §3.832

The Comptroller of Public Accounts proposes
new §3.832, concerning the assessment for
the Office of Public Insurance Counsel
(O.P.1.C.). This new section defines the pre-
miums to be included in the calculation of the
assessment. The new section clarifies the tax
base for the purpose of the assessment.

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule is in effect there will be no significant
revenue impact on the state or locat govern-
ment.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the public benefit anticipated as a result of
enforcing the rule will be in clarifying current
law. This rule is adopted under the Tax Code,
Title 2, and does not require a statement of
fiscal implications for small businesses.
There is no significant anticipated economic
cost to persons who are required to comply
with the proposed rule.

Comments on the new section may be sub-
mitted to Karey W. Barton, Manager, Tax
Policy Division, P.O. Box 13528, Austin,
Texas 78711.

This new section is proposed under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2.

The new section implements the Insurance
Codae, Arlicle 1.35B.

§3.832. Assessment for the Office of Public
Insurance Counsel (O.P. 1.C.).

(a) Property and casualty insurance.
Each property and casualty insurer autho-
rized to do business in this state must pay
an annual assessment of $.057 on each
property and casualty insurance policy or
each certificate of insurance evidencing
coverage under a group policy covering
property and/or risks located in Texas
which is in force on December 31.

(b) Life, health and accident insur-
ance. Each life; health; accident; life and

accident; accident and health; or life, acci-
dent and health insurer; and each health
maintenance organization authorized to do
business in this state must pay an annual
assessment of $.03 on each individual pol-
icy or each certificate of insurance evidenc-
ing coverage under a group policy placed in
force in this state with an initial premium
paid during the year. For the purpose of
determining this assessment, a certificate of
insurance includes subscriber certificates is-
sued under a group policy. A subscriber
certificate may be for an individual or the
individual and hisfher family, Individual
policy renewals or certificate of insurance
renewals are not to be included in calculat-
ing the assessment. A term life policy
which is converted to a whole life or uni-
versal life policy will be considered a new
policy for purposes of the assessment unless
the term life policy specifically contains a
conversion option.

(c) Title insurance. Each title in-
surer authorized to do business in this state
must pay an annual assessment of $.057 on
each owner policy and each mortgage pol-
icy written during the year for property
located in Texas for which the full premium
is charged. In instances where two or more
companies co-insure a portion of the risk,
each policy is subject to the assessment. For
the purpose of determining this assessment,
any policies on which discounted premiums
are charged will not be included.

(d) Purchase of a block of business.
In instances where a block of business is
purchased by another company, the follow-
ing will apply:

(1) Property and casualty insur-
ance policies-The acquiring company is re-
sponsible for the assessment on each of the
policies in force on December 31.

(2) Life, accident, and health in-
surance policies-The original insurer is re-
sponsible for the assessment on the new
policies which were ceded.

(3) Title insurance policies-The
original insurer is responsible for the assess-
ment on the policies written on which full
premium is charged.

(e) Due date of report and payment.
The assessment must be reported and paid
on or before March 1 following the end of
the tax year for which the assessment is
due.

(f) Penalty. A penalty equal to
5.0% of the assessment due, or any portion
of the assessment not paid, shall be assessed
on all payments received 1-30 days after the
due date. An additional penalty equal to
5.0% of the assessment, or any portion of
the assessment not paid, shall be assessed
on payments received more than 30 days
after the due date.

(g) Interest. Interest will accrue at
the rate of 12% beginning on the 61st day
following the due date of the assessment on
any portion of the assessment not paid and

will continue through the date of payment.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.
Issued in Austin, Texas, on November 20,
1995.

TRD-9515021 Martin Cherry
Chlet, General Law
Comptroller of Public

Accounts

Earliest possible date of adoption: December
25, 1995

For further information, please call: (512)
463-4028

L4 ¢ ¢
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part VI. Texas Department
of Criminal Justice

Chapter 152. Institutional
Division

Subchapter C. Maximum Sys-
tem Capacity of the Institu-
tional Division

¢ 37 TAC §152.12

The Texas Depariment of Criminal Justice
proposes an amendment to §152. 12, con-
cerning the maximum capacity of certain units
of the Instilutional Division. The amendment
is permitted by Chapter 499, Subchapter E,
Government Code, and by the Final Judg-
ment in Ruiz v. Collins CN. H-78-987 (South-
ern District of Texas, Houston Division),
which appeared in Volume 17, Texas Regis-
ter, page 8269 (November 27, 1692).

The effect of the proposed amendment is to
initiate the formal process described and au-
thorized by Chapter 499, Subchapter E, Gov-
ernment Code, ultimately to allow the
Institutional Division to increase unit capaci-
ties by conslructing permaneni additions to
the units.

David P. McNutt, Assistant Director for Bud-
get and Management has determined that the
effect on state government for the first five-
year period of operations will be as follows:
zero in 1996; $11,540,888 in 1997; $106,797,
205 in 1998; $130,580,905 in 1999; and
$130,590,905 in the year 2000.

Mr. McNutt has further determined that the
effect on local government for the next five-
year period cannot be determined with cer-
tainty. While the increased population in the
institutional division will affect the number of
inmates awaiting transfer held in county jails,
the magnitude and duration of the impact
cannot be accurately ascertained, given the
importance of parole releases to the popula-
tion dynamics of the system.

Mr. McNutt also has determined that the pub-
lic benefit anticipated as a result of enforcing
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the section as proposed will bp cost effective
additions to prison capacily, allowing state
incarceration of convicted felons for appropni-
ate lengths of time.

The implementation of this amendment will
have no effect on smal! businesses, as they
will not have to comply with the rule and
compliance with this amendment and new
section will not impose any economic costs
on individuals, as no individuals have a duty
to comply.

Comments should be directed to Carl Rey-
nolds, General Counsel, Texas Board of
Criminal Justice, P.O. Box 13084, Austin,
Texas 78711. Written comments from the
general public should be received within 30
days of the publication of this proposed
amendment.

The amendment is proposed under the Gov-
ermnment Code, §492.013, which grants gen-
eral rulemaking authority to the Board. The
amendment is permitted by Chapter 499,
Subchapter E, Government Code. In con-
formity with that statute, the proposed
amendment cannot take effect after adoption
by the Board of Criminal Justice without the
further approval of the governor and the attor-
ney general.

Cross Reference o Statute: Chapter 499,
Subchapter E, Government Code.

§152.12. Methodology for Changing the
Maximum System Population.

(a)-(h) (No change.)

(i) In this subsection, "close cus-
tody facility" refers to a 668-cell, two-
bed-per-cell facility with its own areas for
administration, recreation, meal distribu-
tion, and visitation. The institutional divi-
sion shall undertake the review described
by the Government Code, §499.102, to
determine whether the division can in-
crease the maximum capacity of the fol-
lowing units by the addition of a close
custody facility: Alired Unit, Wichita
Falls; Clements Unit, Amarillo; Connally
Unit, Karnes County; Stiles Unit, Beau-
mont; Hughes Unit, Gatesville; Smith
Unit, LaMesa; Lewis Unit, Woodbville;
and Wallace Unit, Mitchell County.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and

+ found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 20,
1995.

TRD-9515016 Carl Reynolds
General Counsel
Texas Department of

Criminal Justice

Earliest possible date of adoption: December
25, 1995

For further information, please call: (512)
483-9693

¢ ¢ ¢

Subchapter D. Other Rules
e 37 TAC §152.51

The Texas Departiment of Criminal Justice
proposes new §152.51, conceming autho-
rized witnesses to the execution of an inmate
sentenced to death.

The new section is permitted by the Code of
Criminal Procedure, Article 43. 20, and Attor-
ney General’s Letter Opinion Number 95-059
(September 28, 1995).

The new section will specify those persons
authorized to witness the execution of an
inmate sentenced to death.

David P. McNutt, Assistant Director for Bud-
get and Management has determined that
there will be no fiscal implications for state or
local government as a result of enforcing this
section as proposed.

Mr. McNutt also has determined that the pub-
lic benefit anticipated as a result of enforcing
the section as proposed will be potential clo-
sure for family members of murder victims.

The implementation of the new section will
have no effect on small businesses, as they
will not have to comply with the rule and new
section will not impose any economic costs
on individuals, as no individuals have a duty
to comply.

Comments should be directed to Debbie
Liles, Assistant Director for Operational Re-
view, P.O. Box 99, Huntsville, Texas
77342-0099. Written comments from the gen-
eral public should be received within 30 days
of the publication of this proposed new sec-
tion.

The new section is proposed under the Gov-
ernment Code, §492.013, which grants gen-
eral rulemaking authority to the Board. The
new section is permitted by the Code of Crim-
inal Procedure, Article 43.20, and Attomey
General's Letter Opinion Number 95-059
(September 26, 1995).

Cross Reference to Statute: Code of Criminal
Procedure, Article 43.20.

§152.51. Authorized Witnesses to the Exe-
cution of an Inmate Sentenced to Death.

(a) Purpose. The purpose of this
rule is to specify those persons authorized
to witness the execution of an inmate sen-
tenced to death.

(b) Definition. "Close relative of
the deceased victim" means the following
persons in relation to the victim for whose
death an inmate is sentenced to death:

(1) the spouse of the victim at
the time of the victim’s death;

(2) a parent or stepparent of the
deceased victim; or

(3) an adult brother, sister,
child, or stepchild of the deceased victim
(adult is defined as anyone 18 years of age
or older); or

‘(4) another individual with a

close relationship to the deceased victim,
upon approval by the Director of the Institu-
tional Division Texas Department of Crimi-
nal Justice Institutional Division (TDCJ-
ID).

(c) Witnesses. The only persons au-
thorized to witness an execution are as fol-
lows:

(1) departmental staff as deemed
necessary by the Director of the TDCJ-ID;

(2) members of the Texas Board
of Criminal Justice;

(3) chaplains of the Texas De-
partment of Criminal Justice;

(4) Walker County Judge;
(5) Walker County Sheriff;

(6) media pool representatives
consisting of:

(A) one reporter from the
Huntsville Item;

(B) one reporter from the
United Press International and the Associ-
ated Press;

(C) one additional print me-
dia representative and one broadcast repre-
sentative selected from rotating lists of
applicants maintained by the TDCJ-ID Pub-
lic Information Office.

(7) relatives or friends requested
by the condemned inmate, not to exceed
five in number, and who are eligible under
the following procedure in subsection (d) of
this section;

(8) close relatives of the de-
ceased victim not to exceed five in number;
and

(9) if there are fewer than five
close relatives of the deceased victim, addi-
tional close relatives of a victim for whose
death the inmate has been convicted but for
whose death the inmate is not sentenced to
death, up to a total of five close relatives
under this paragraph and paragraph (8) of
this subsection.

(d) Relatives or friends of the in-
mate.

(1) Relatives or friends re-
quested by the condemned inmate are eligi-
ble to attend the execution of the
condemned inmate if:

(A) the condemned inmate
provides a list of witnesses he/she wishes to
attend the execution to the Bureau of Clas-
sification at least 14 days prior to the date
of execution; and '
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(B) witnesses requested by
the inmate are on the inmate’s approved
"Visitor’s List.”

(2) If less than 14 days prior to
the scheduled execution, the condemned in-
mate wishes to change the names of hisfher
witnesses. the inmate shall submit a request
in writing to the Director of TDCJ-ID who
shall approve or disapprove the changes.

(3) The condemned inmate may
have as a witness an official minister who
must be a bonafide pastor of the church of
the condemned inmate’s elected religion.

(e) Prohibition on attendance. Any
inmate currently confined within the TDCJ-
ID is specifically denied authorization to
witness the execution of an inmate sen-
tenced to death,

() Victim Notification.

(1) The TDCJ-ID Victim Ser-
vices Liaison (VSL) shall be responsible for
maintaining a list of scheduled executions.

(2) The VSL/Emergency Action
Center (EAC) shall provide a list of sched-
uled executions to the TDCJ Victim Ser-
vices Office (VSO). Subsequent updates
regarding significant changes pertaining to
the execution (e.g., dates, court rulings,
etc.) shall also be provided to the TDCJ
VSO by the VSL/EAC in an expedient
manner,

(3) The VSO is responsible for
notifying the relatives of the victim of the
scheduled execution date, time, and loca-
tion, upon request. It is the responsibility of
the relative to notify the TDCJ VSO of any
subsequent address changes and their intent
to attend.

(4) The relative of the victim
must be identified and approved by the
VSO.

(5) It is the responsibility of the
VSO to notify the VSL, no later than five
days prior to the scheduled execution date,
of the names and contact numbers for those
persons planning to attend.

(6) The VSO shall contact the
relative of the victim and provide informa-
tion regarding the written procedures affect-
ing their participation.

(g) Requirements for the execution
chamber. The room provided for the execu-
tion shall be arranged so that:

(1) there is sight and sound sep-
aration between any relative or friend of the
condemned inmate and any close relative of
a deceased victim; and

(2) there is sound separation be-
tween the condemned inmate and those in
attendance, except that arrangements shall
be provided that allow those in attendance
to hear the statements of the condemned
inmate.

This agency hereby certifies that the proposal
has been reviewed by legal counsel ard
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 20,
1995.

TRD-8515019 Carl Reynolds

Qeneral Counsel
Texas Department of
Criminal Justice

Earliest possible date of adoption: December
25, 1985

For further information, please call: (512)
463-9693

¢ L4 ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Department
of Human Services

Chapter 11. Food Distribution
~and Processing

Food Distribution Program
e 40 TAC §§11.103, 11.107, 11.121

The Texas Department of Human Services
(DHS) proposes amendments to §§11.103,
11.107, and 11.121 in its Food Distribution
and Processing chapter. The purpose of the
amendments is to provide a technical comec-
tion and clarifications regarding the Food Dis-
tribution Program.

Burton F. Raiford, commissioner, has deter-
mined that for the first five-year period the
proposed sections will be in effect there will
be no fiscal implications for state or local
government as a result of enforcing or admin-
istering the sections.

Mr. Raiford also has determined that for each
year of the iirst five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be that policy
will be correct and clear. There will be no
effect on small businesses. There is no antici-
pated economic cost to persons who are re-
quired to comply with the proposed sections.

Questions about the content of the proposal
may be directed to Johnny D. Adamis at (512)
467-5822 in DHS's Special Nutrition Pro-
gram. Written comments on the proposal may
be submiited to Nancy Murphy, Agency Liai-
son, Media and Policy Services-002, Texas
Department of Human Services E-205, P.O.
Box 149030, Austin, Texas 78714-9030,
within 30 days of publication in the Texas
Register.

The amendments are proposed under the
Human Resources Code, Title 2, Chaplers 22
and 33, which provides the departiment with
the authority to administer public and nutri-
tional assistance programs.

The amendments implement the Human Re-
sources Code §§22.001-22.024 and
§§33.001-33.024.

§11.103. Eligibility Determination for Re-
cipient Agencies and Recipients.

(a) (No change.)

(b) DHS requires recipient agencies
to submit documentation of compliance
with the requirements of the Single Audit
Act (31 US.C. 7501-07) as required by 7
Code of Federal Regulations §250.18. Re-
cipient agencies must submit as proof of
eligibility one or more of the forms of
documentation of compliance specified in
paragraphs (1)-(3) of this subsection:

(1)-(3) (No change.)

§11.107. Warehousing and Distribution of
Donated Foods.

(a) -(c) { (No change.)

" (d) For an individual recipient
agency to qualify for direct shipments of
United States Department of Agriculture
(USDA) -donated commodities, the recipi-
ent agency must:

(1)~(8) (No change.)

(9) comply with the require-
ments issued by USDA, [of] Food and
Consumer Services (FCS), in [Nutrition
Services (FNS)] FNS Instruction 709-5, -
tled "Shipment and Receipt of Food," and
comply with other requirements for receiv-
ing and storing commodities as specified by
DHS;

(10)-(18) (No change.)

(e)-( (No change.)

§11.121. Nonresidential Child and Adult
Care Institutions. The Texas Department
of Human Services [DHS] disiributes do-
nated foods to eligible nonresidential child
and adult care insfitutions in quantities,
values, and types according to 7 Code of
Federal Regulations §250.49.

This agency hereby cedifies tha! the proposal
has been reviewed by lagal counsel and
found to be within the agency's awuthority to
adopt. -

Issued in Austin, Texas, on November 20,
1995.

TRD-9515027 Nancy Murphy
o Section Manager, Media
and Policy Services
Texas Department of
Human Services

Proposed date of adoption: February 1, 1996

For further information, please call: (512)
438-3765

¢ ¢ "o
Part XIX. Texas

Department of Protective
and Regulatory Services

Chapter 700. Child Protective
Services
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Subchapter Y. Contracting with
Licensed Residential Child-
Care Providers

* 40 TAC §§700.2501-700.2505

The Texas Department of Protective and
Regulatory Services (TDPRS) proposes new
§§700 2501-700 2505, concerning contract-
ing with licerised residential child-care provid-
ers, n its child protective services chapter.
The new sections are proposed in new
Subchapter Y, Contracling with Licensed
Residential Child-Care Providers. The pur-
pose of the new sections is to set forth
TDPRS's requrements for contracting with
licensed residential child-care providers fo
provide substiute care to children in
TDPRS's managing conservatorship The
sections describe general organizational,
contractual, and service requirements; iden-
tfy additional requirements iHat prospective
contractors must meet at the time of their
enrollment, establish appropriate staff re-
quirements; and limit the number of children
that can be placed in licensed foster family-
homes and group-homes under substitute-
care contracts with TDPRS. The sections
also describe TDPRS's authority to remove
chikdren and stop making placements if condi-
tions in a contracted facility constitute an im-
mediate threat to the health, safety, or
welfare of any child currently or prospectively
n placement there

Jerry Abel, chief tiscal officer, has determined
that for the first five-year period the proposed
sections will be in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions It 1s anticipated that some providers,
mainly child-placing agencies, may incur ad-
dional expenses it these proposed rules are
adopted. There may be increased costs re-
lated 1o recrutting, training, and supervising
additional foster parents These additional ex-
penses could possibly affect future foster
care reimbursement rates.

Mr Abel also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
ot eniorcing the sections will be to improve
the quality and effectiveness of the residential
care support provided to children in TDPRS'’s
managing conservatorship who have been re-
moved from ther homes to protect them from
abuse and neglect The sections will do so by
clarifying TDPRS's requirements for contract-
ing with Ircensed resigential child-care provid-
ers to provide substitute care to such
children. There i1s no anticipated economic
cost to persons who are required to comply
with the proposed sections, except as men-
tioned previously

Questions about the content of the proposal
may be directed to Margaret Monk at (512)
438-5326 in TDPRS's Protective Services for
Families and Children department Written
comments on the proposal may be submitted
to Nancy Murphy, Agency Liaison, Media and
Policy Services-064, Texas Department of
Protective and Regulatory Services E-205,
P O Box 149030, Austin, Texas 78714-9030,
within 30 days of pubhcation in the Texas
Register .

The new sections are proposed under the
Texas Family Code, Title 5, Chapters 261
and 264, which authorizes the department to
provide services to alleviate the effects of
child abuse and neglect. In addtion, the new
sections are proposed under Public Law
Number 96-272, Title |, which authorizes the
department to administer foster-care and
adoption assistance programs provided for
under the Social Security Act, Title IV-E.

The new sections are also proposed under
the Human Resources Code (HRC), Chapter
40, which describes the services authorized
to be provided by the Texas Department of
Protective and Regulatory Services, and au-
thorizes the department to enter into agree-
ments with federal, state, or other public or
private agencies or individuals to accomplish
the purposes of the programs authorized by
the HRC; and grants authority to contract to
that Department.

The new sections implement the HRC, Chap-
ter 40, which authorizes the department {o
enter into agreements with federal, state, or
other public or private agencies or individuals
to accomplish the purposes of the programs
authorized by the HRC and which authorizes
the department to enter into contracts as nec-
essary to perform any of its powers or duties.

§700.250!. General Requirements for Con-
tracting with Licensed Residential Child-
Care Providers.

(a) Program.description. The Texas
Department of Protective and Regulatory
Services (TDPRS) contracts with licensed
residential child-care providers to provide
substitute care to children in TDPRS’s man-
aging conservatorship.

(b) Organizational and licensing re-
quirements. To enter into a contract with
TDPRS to provide substitute care to chil-
dren in TDPRS'’s managing
conservatorship, a licensed residential child-
care provider must meet the following orga-
nizational and licensing requirements:

(1) Requirement for nonprofit
status, The provider must be a legally incor-
porated nonprofit entity. Exception: If a
child requires level-06 care at the time of
placement as specified in §700. 2307 of this
title (relating to Definition of Level 06),
TDPRS has the authority to place the child
with a for-profit residential child-care pro-
vider that provides care at level 06. If the
child’s level of care is subsequently reduced
to level 05, the for- profit provider may
continue to care for the child. if doing so is
in the child's best interest, until the child’s
functioning stabilizes and TDPRS can ar-
range a planned transfer to a nonprofit
caregiver. The director of the Office of
Protective Services for Families and Chil-
dren (PSFC) must approve each contract
with a for-profit provider.

(2) Licensing. The provider
must have a current, valid license to provide
24-hour residential child care in Texas. The
license must be issued by:

(A) TDPRS’s Office of
Child-Care Licensing (CCL); or

(B) one of the state agencies
specified in §700.1321(e) of this title (relat-
ing to Types of Licensed Caregivers).

(3) Types of CCL-licensed
caregivers. If the provider is licensed by
CCL, the provider must:

(A)  be:
(i) a foster family-home;
(ii) a foster group-home;

(iil) a residential group-
care facility; or

(iv) an emergency shel-
ter, as specified in §700.1321(a)-(d) of this
tile (relating to Types of Licensed
Caregivers), or

(B) be a child-placing
agency with the authority to verify foster
caregivers as specified in Chapter 42, Hu-
man Resources Code.

(c) General service requirements, In
addition to meeting applicable licensing re-
quirements, the provider must ensure that
its organizational structure, its staff, and the
services it provides to children in TDPRS's
managing conservatorship satisfy all appli-
cable requirements set forth in’

(1) Subchapter M of Chapter
700 of this title (relating to Substitute-Care
Services).

(2) Subchapter W of Chapter
700 of this title (relating to Definitions of
Levels of Care); and

(3) Subchapter X of this title
(relating to Level-of-Care Standards for
Foster Caregivers). Exception. Subchapter
X of this title (relating to Level-of-Care
Standards for Foster Caregivers) does not
include requirements that apply to CCL-
Licensed emergency shelters as defined in
§700.1321(d) of this title (relating to Types
of Licensed Caregivers).

(d) Contract term, renewal., and
amendment. The term of a contract for resi-
dential child care cannot exceed two years,
but the contract can be renewed whenever it
expires if both parties agree to renew it. The
only way to revise a current contract for
substitute-care services is to execute a for-
mal, written contract amendment.

§700.2502. Enrollment Requirements. At
the time of a provider’s enrollment and
acceptance as a Texas Department of Pro-
tective and Regulatory Services (TDPRS)
residential child-care contractor, each of the
following prerequisites must be satisfied.
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(1) The provider must be in full
compliance with every applicable require-
ment set forth in Subchapter X of this title
(relating to Level-of-Care Standards for
Foster Caregivers).

(2) PSFC must directly inspect
and approve the provider’'s physical facili-
ties and operations. The inspection must
include assessments of the provider’s:

(A) usable space and equip-
ment, )

(B) proximity and access to
needed resources and services; and

(C) capacity to protect the
health and safety of children in the provid-
er's care.

(3) The provider must agree to
abide by all the terms of the contract.

§700.2503. Staff Requirements.

(a) Level-of-care definitions and
standards. Every licensed residential child-
care provider that contracts with the Texas
Department of Protective and Regulatory
Services (TDPRS) to provide substitute care
must meet all applicable requirements gov-
eming staff qualifications, staff training,
personnel management, staff-to-child ratios,
and other personnel matters set forth in:

(1)  Subchapter W of Chapter
700 of this title (relating to Definitions of
Levels of Care);

(2) Subchapter X of Chapter
700 of this title (relating to Level-of-Care
Standards for Foster Caregivers); and

(3) either:

(A) TDPRS's Office of
Child-Care Licensing’s (CCL's) Minimum
Standards for Child-Placing Agencies, if
the provider is licensed by CCL, or

(B) the licensing require-
ments of the state agency that licenses the
provider, if the provider is not licensed by
CCL.

(b) Additional requirements for
CClL-licensed foster family-homes and
group-homes. In addition to meeting the
requirements specified in subsection (a) of
this section, CCL-licensed foster family-
homes and group-homes must ensure that
the following requirements are satisfied.

(1) Every foster parent who pro-
vides direct child care must be 21 years of
age.

(2) Every foster parent and
other staff member solely responsible for

direct full-time child care must have at least
three years experience in providing the lev-
els of care that the home is authorized to
provide. The experience must be
documented by at least three written refer-
ences.

(3) Every staff member who di-
rectly supervises child-care staff must be at
least 25 years old.

(¢) Child-placing agencies. In addi-
tion to meeting the requirements specified
in subsection (a) of this section, child-
placing agencies must ensure that the fol-
lowing requirements are satisfied.

(1) Foster parent’s age. BEvery
foster parent who provides direct child care
in a subcontracted foster family-home or

group-home must be at least 21 years old.

(2) Supervisor’s age. Every fos-
ter parent and other staff member who di-
rectly supervises child-care staff in a
subcontracted foster family-home or group-
home must be at least 25 years old.

§700.2504. Number of Children in Care.

(a) Limits. When a licensed resi-
dential child-care provider contracts with
the Texas Departmeat of Protective and
Regulatory Services (TDPRS) to provide
substitute care in a foster family-home or
group-home, the number of children served
in the home must be limited as specified in
paragraphs (1)-(4) of this subsection.

(1) Foster family-homes. No
foster family-home may simultaneously
serve more than two children who require
care at level-03 (or higher), unless the di-
rector of the Office of Protective Services
for Families and Children (PSFC) or the
director’s designee approves an exception.

(2) Approving exceptions. Be-
fore approving a waiver that constitutes an
exception to the limit specified in paragraph
(1) of this subsection, the director of PSFC
(or the director’s designee) must confirm
that the extraordinary abilities of a particu-
lar family are such that they have demon-

strated an ability to care for additional .

children.

(3) Foster group-homes. No fos-
ter group-home may serve more than nine
children at the same time, including the
foster parents” own children, unless the di-
rector of PSFC or the director’s designee
approves an exception,

(4) Approving exceptions. Be-
fore approving a waiver that constitutes an
exception to the limit specified in paragraph
(3) of this subsection, the director of PSFC
(or the director’s designee) must confirm
that the extraordinary abilities of a particu-
lar family are such that they have demon-
strated an ability to care for additional
children.

“

(b) Delayed application to current
contractors. If, at the time this section takes
effect, a foster family-home or group-home
is serving more children under an existing
contract for licensed residential child-care
than subsection (a) of this section permits,
the home may continue serving all the chil-
dren curreatly in placement there. The
home must not accept any additional place-
ments, however, until the number of chil-
dren in the home falls below the limits
specified in subsection (a) of this section
through the normal process of transfers and
discharges made in the children’s best inter-
est. Once the number of children in the
home meets the limits specified in subsec-
tion (a) of this section, the home must com-
ply with the subsection’s requirements.

§700.2505. Authority to Remove Children
and Stop Making Placements.

(a) Immediate threat to a child's
health, safety, or welfare, When a licensed
residential child-care provider contracts
with the Texas Department of Protective
and Regulatory Services (TDPRS) to pro-
vide substitute care to children in TDPRS’s
managing conservatorship, the provider
must ensure that each child-care facility
operating under the contract secures and
protects the health, safety, and welfare of
each child in placement there. If at any time
TDPRS discovers that conditions exist in a
contracted or subcontracted residential
child-care facility which constitute an im-
mediate threat to the health, safety, or wel-
fare of any child currently or prospectively
in placement there, TDPRS has the author-
ity to take any actions necessary to protect
that child. The actions that TDPRS can take
in such circumstances include, but are not
limited to:

(1) the immediate removal from
the facility of any or all of the children
whom TDPRS has placed there; andfor

(2) the cessation of any or all
new TDPRS placements in the facility.

(b) Immediate action. TDPRS has
the authority to take the actions specified in
subsection (a) of this section immediately,
without regard to the timing of the protec-
tions afforded to contractors throughout
Chapters 730 and 732 of this title (relating
to Legal Services and Contracted Services),
including but not limited to the protections
available in connection with:

(1) adverse actions;

(2) contract suspensions and ter-
minations; and

(3) the abeyance and removal of
current or potential contractual rights.

(c) Notice of removal When
TDPRS removes a child from a contracted
or subcontracted residential-care facility as
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specified in paragraph (1) of subsection (a)
of this section, TDPRS must give one of the
facility's adult staff members written notice
of the removal. The notice must be pro-
vided at the time of removal on a form
designated for that purpose by TDPRS.

(d) Notice of cessation of place-
ments. When TDERS stops any or all place-
ments in a contracted or subcontracted
residential-care facility as specified in para-
graph (2) of subsection (a) of this section,
TDPRS must give the facility written notice
of the decision to stop placement. The no-
tice must be provided at the time of the
decision on a form designated for that pur-
pose by TDPRS. TDPRS must either:

(1) send the notice to the facil-
ity by certified mail, return receipt re-
quested; or

(2) give the notice to one of the
facility's adult staff members.

(e) Notice of adverse action. Within
10 working days after removing a child or
stopping a placement as specified in subsec-
tion (a) of this section, TDPRS must furnish
the contracted provider with a notice of
adverse action as specified in §730.1604 of
this title (relating to Notice of Adverse Ac-
tion). For purposes of appeal, the notice of
adverse action required in this subsection
constitutes TDPRS’s official notice of ac-
tion, and the time allowed for requesting a
hearing runs from the date of that notice.

(f) Status of decision during appeal.
If the provider appeals TDPRS's decision to
remove a child or stop a placement,
TDPRS'’s decision remains in effect while
the appeal is pending.

(g) Lesser penalties. In addition to
taking the actions specified in subsection (a)
of this section, TDPRS has the authority to
impose any lesser penalties available to it to
remove conditions constituting a threat to
the health, safety, or welfare of children in
the care of a licensed residential child-care
provider operating under a contract with
TDERS.

This agency hereby centities that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Austin, Texas, on November 20,
1995.

TRD-9515028 Nancy Murphy

Section Manager, Media
and Policy Services

Texas Department of
Protective and

Regulatory Services
Proposed date of adoption: February 1, 1936
For further information, please call: (512)
438-3765
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Pari XX._ I‘exas Workforce
Commission

Chapter 801. Local Workforce
Development Boards

* 40 TAC §801.1

The Texas Workforce Commission proposes
new §801.1, concerning the process for es-
tablishing local workforce development
boards. This section provides guidance for
the formation of local workiorce development
boards. The chief elected officials in each
designated iocal workforce development area
must submit an application and provide the
information required to the Commission,
Upon approval by the Commission, the appli-
cation will be submitted to the Governor. This
section wili cpply to local workiorce develop-
ment boards to be formed on or after Sep-
tember 1, 1995.

The Workforce and Economic Competitive-
ness Act, as amended by Chapter 855, Acls
of the. 74th Legislature, 1995, requires the
Commission to establish rules for the forma-
tion of locel workforce development boards to
plan and overses the delivery of all workforce
training and services programs and evaluate
all worldorce development programs in the
local workforce development areas.

C. Ed Davis, Deputy Administrator for Legal
Atlairs, has determined, that for the first five
years the section as proposed will be in ef-
fact, there will be minimal fiscal implications
as a result of entorcing or administering the
rule. There will be no additional costs for
state government as a result of enforcing or
administering the rule. Reductions in costs to
the state will depend on program consolida-
tion and local involvement and cannot be
estimated. Any costs to local govemments
choosing to create a local workforce develop-
ment board are entirely within the control of
the local government and cannot be esti-
mated.

Mr. Davis also has determined that for the
first five years the section as proposed will be
in effect the public benefit anticipated as a
result of enforcing the section will be im-
proved coordination of and access to
workforce training and services programs at
the local level. There will be no economic
cost to persons whe are required to comply
with the section as proposed.

Comments on the proposal may be submitted
to Leslie Geballe, Intergovernmental Rela-
tions, Texas Workforce Commission Building,
101 East 15th Street, Room 6€2 Austin,
Texas 78778, (512) 463-2213.

The section is proposed under Texas Civil
Statutes, Aricle 5190.7a, as amended by
Chapter 655, Acts of the 74th Legislature,
1995, which provides the Texas Workforce
Commission with the authority to establish
rules for the formation of local workforce de-
velopment boards.

No other statute, article or code will be af-
fected by this proposal,

§801.1. Requirements for Formation of Lo-
cal Workforce Development Boards.

(a) Purpose of Rule.

(1) Upon application by the
chief elected officials (CEOs) and approval
of the Texas Workforce Commission,
(Commission) the Commission will forward
an application to form a local workforce
development board to the Governor.

(2) Before an application may
be submitted to the Governor, all require-
ments of this section must be met.

{b) State and Federal Law. The for-
mation of local workforce development
boards is governed by the following federal
statutes and regulations and state statutes:

(1) The Job Training Partner-
ship Act, as amended, 29 United States
Code, §1501, et seq;

(2) 20 Code of Federal Regula-
tion Part 628; and

(3) The Workforce and Eco-
nomic Competitiveness Act, Texas Civil
Statutes, Article 5190.7a, as amended.

(c) Chief Elected Official Agree-
ment. Creation of a board requires agree-
ment by at least three-fourths of the CEQs
in the workforce development area who rep-
resent units of general local government,
including all of the CEOs who represent
units of general local government having
populations of at least 200,000. The elected
officials agreeing to the creation of the
board must represent at least 75% of the
population of the workforce development
area.

(d) Chief Elected Officials. The
CEOs may, and are encouraged to, consult
with local officials other than the ones de-
lineated below. The following officials are
designated as the chief elected officials for
the purpose of establishing agreements to
form local workforce development boards:

(1) The mayor of each city that
meets the criteria for a central city within a
Metropolitan Statistical Area, defined as an
urban area that has a city of 50,000 inhabit-
ants or more, within corporate limits, or that
contains an urbanized area of at least
50,000 and has a total population of at Jeast
100,000, according to the last federal cen-
sus in a workforce development area; and

(2) The mayor of each city with
a population of at least 100,000 as reported
by the Texas State Data Center.

(3) All county judges included
in a workforce development area as desig-
nated by the Governor.

(e) Time of Application. CEOs in
an area may not establish a local board until
the Governor has designated that area as a
local workforce development area as pro-
vided in the Workforce and Economic
Competitiveness Act, Texas Civil Statutes,
Article 5190.7a, as amended.

(f) Applications must meet all
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Governor-approved criteria for the estab-
lishment of local workforce development
boards.

(g) Procedure for Formation of a
Local Workforce Development Board. The
CEOs must comply with the following to
apply for the formation of a local workforce
development board:

(1) Pre-application procedure. If
a majority of the CEOs, as defined in sub-
section (d) of this section, agree to initiate
procedures to establish a local workforce
development board, they must send a letter
to the Executive Director of the Commis-
sion requesting pre-application status. The
Commission staff will be available to work
with local officials during the development
of the application. During the pre-
application process and prior to applying to
the Commission for approval, the CEOs
must:

(A) Conduct a public pro-
cess to consider the views of all affected
local organizations, including private indus-
try councils, quality workforce planning
committees, and other affected organiza-
tions before making a final decision to form
a local workforce development board.

(B) Hold a public meeting to
discuss and gather information conceming
the establishment of a local workforce de-
velopment board prior to the submission of
the application,

(2) Application procedure.

(A) The CEOs must submit
an applicatior: to the Commission. This ap-
plication must include evidence of the ac-
tions required by the pre-application process
as identified in paragraph (1) of this subsec-
tion. As a part of the application, each of
the CEOs agreeing to the formation of a
local workforce development board must
sign an agreement that includes the follow-
ing:

(i) an interlocal agree-
ment delineating:

(I) the purpose of the
agreement;

(ID the process that
will be used to select the CEO who will act
on behalf of the other CEQOs and the name
of such CEO if the person has been se-
lected;

(I) the process that
will be followed to keep those CEOs in-
formed regarding local workforce develop-
ment activities;

(IV) the initial size of
the local workforce development board;

. 1-99  employees,

(V) how resources al-
located to the local workforce development
area will be shared among the parties to the
agreement;

(VI) the process to be
used to appoint the board members, which
must be consistent with applicable federal
and state laws; and

(VID) the terms of of-
fice of the members of the board.

(i) the following notice:
Figure 1: 40TAC §801.1(g)(2)(A)(ii)

(B) CEOs in the area must
provide evidence that the private industry
council(s) as currently constituted has
agreed to dissolve and be replaced by the
proposed local workforce development
board upon certification. When the’ partner-
ship agreement and private industry coun-
cil(s) by-laws allow, the CEOs must present
evidence that they have dissolved the cur-

rent private industry council(s) in accord- -

ance with the provisions of said agreement
and by-laws.

(C) The application shall in-
clude the names and affiliations of individu-
als recommended for board membership,
with documentation that CEOs followed the
nomination process specified in applicable
state and federal law.

(i)  Private sector mem-
bers shall be owners of business concerns,
chief executives or chief operating officers
of nongovernmental employers or other pri-
vate sector executives who have substantial
management or policy responsibility.

(ii) Private sector mem-
bers must reasonably represent the indus-

trial and demographic composition of the |

business community as described in
workforce development area profiles pro-
vided by the Commission. Private sector
employers, not directly providing employ-
ment and training services to the general
public, shall receive primary consideration
for Board membership.

(iii) Private sector mem-
bers must include two representatives from
workforce development area businesses in
each of the following size categories:
100-249 employees,
250-500 employees, 501+ employees.
Whenever possible, at least one-half of
business and industry representatives shall

be representatives of small business, includ-
ing minority business. Small business
means private for profit enterprises employ-
ing 500 or fewer employees. Whenever pos-
sible, at least one-fourth of business and
industry representatives shall be repre-
sentatives of employers with 501 or more
employeges.

(iv) Not less than 15% of
the membership of the board shall be repre-
sentatives of organized labor and
community-based organizations. Every ef-
fort shall be made to ensure that both labor
and community-based organizations shall be
represented, Labor members shall be se-
lected from individuals recommended by
local central labor councils or recognized
state and local labor federations. If the fed-
erations fail to nominate a sufficient number
of individuals to meet the labor representa-
tion requirements of this subsection, indi-
vidual workers may be included on the
council to complete the labor representa-
tion. For purposes of this section, a labor
federation is an alliance of two or more
organized labor unions for the purpose of
mutual support and action. An example of a
recognized labor federation is the AFL-
CIO.

(D) Evidence for the items in
the application may consist of written docu-
ments, written agreements, minutes of pub-
lic meetings, copies of correspondence, and
such other documentation as may be appro-
priate.

(E) CEOs who have submit-
ted complete applications to the Texas
Council on Workforce and Economic Com-
petitiveness may supplement those applica-
tions with documentation of any actions
necessary to meet the provisions in these
rules.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on November 20,
1995.

TRD-9515022 C. Ed Davis

Deputy Administrator for
Legal Affairs

Texas Worldorce

Commission

Earliest possible date of adoplion: December
25, 1995

For further information, please call: (512)
463-2291
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WITHDRAWN

An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing
a notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after ﬁlmg as specified by the agency withdrawmg the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by
the office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

L

TITLE 25. HEALTH SER-
VICES

Part 1. Texas Department
of Health

Chapter 35. Pharmacy Services

'

Subchapter U. Support Docu-
ments
e 25 TAC §35.901

The Texas Department of Health has with-
drawn from consideration for permanent
adoption a proposed repeal to §35.901, which
appeared in the June 16, 1995, issue of the
Texas Register (20 TexReg 4393). The efiec-
tive date of this withdrawal is November 16,

1995.

Issued in Austin, Texas, on November 15,
1995.

TRD-8514906 Susan K. Steeg

General Counsel
Texas Department of
Health

Effective date: November 16, 1995

For further information, please call: (512)
458-7236

¢ ¢ ¢

The Texas Department of Health has with-
drawn from consideration for permanent
adoption a proposed new §35.901, which ap-
peared in the June 16, 1995, issue of the
Texas Register (20 TexReg 4393). The elfec-
tive date of this withdrawal is November 16,

1995.

Issued in Austin, Texas, on November 15,
1995.

TRD-9514907 Susan K. Steeg

General Counsei
Texas Department of
Health

EHtective date: November 16, 1995

For further information, please call: (512)
458-7236
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An agency may take final action on a section 30 days after a proposal has been published in the Texas

Register. The section becomes effective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation

of the action on shorter notice.

If an agency adopts the section without any changes to the proposed text. only the preamble of the notice

and statement of legal aumo;'vi&r
proposed text, the proposal

TITLE 22. EXAMINING
BOARDS

Part 1. Texas Board of
Architectural Examiners

Chapter 1. Architects

Subchapter A. Scope; Defini-
tions
» 22 TAC §§1.3, 15, 1.8

The Texas Board of Architectural Examiners
adopts amendments to §§1.3, 1.5, and 1.8,
concerning legislative changes from Adminis-
frative Procedurs and Texas Register Act
(APTRA) to Administrative Procedure Act

" (APA), without changes 10 the proposed text

as published in the September 1, 1995, issue
of the Texas Register (20 TexReg 6787).

The rules are being amended to conform to
the legislative changes.

The rules will clarify terminology.

Ne comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Texas Civil Statutes, Article 249a, which pro-
vide the Texas Board of Architectural Exam-
iners with authority to promulgate rules.

This agency hereby certifies that the rule as
adopted has bsen reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

issued in Austin, Texas, on November 16,
1995.

TRD-9514892 Cathy L. Hendricks,

. ASIDNIDA

Executive Director

Texas Boerd of
Architectural Examiners

Effective date: December 6, 1995
Proposal publication date: September 1, 1995

For further information, please call: (512)
305-8535

L ¢ ¢
e 22 TAC §19

The Texas Board ot Architectural Examiners
adopts an amendment to §1.9, concerning
signatures on expenditure vouchers, without
changes to the proposed text as published in

the October 3, 1995, issue of the Texas Reg-
ister (20 TexReg 8055).

This rule is being adopted to expedite
voucher processing when the executive direc-
tor is absent.

This rule is being amended to expedite the
procassing of expenditure vouchers.

No comments were received regarding adop-
tion of tha amendment.

The amendment is adopted under Texas Civil

Statutes, Aricle 248a, which provide the .

Texas Board of Architectural Examiners with
authority to promulgate rules.

This-agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9515006 Cathy L. Hendricks,
ASIDNIDA

Executive Director

Texas Board of

Architectural Examiners
Effective date: December 8, 1995
Proposal publication date: October 3, 1995

For further information, please call: (512)
305-8535

¢ ¢ ¢

Subchapter B. Registration
e 22 TAC §§1.21, 1.23, 1.2§5

The Texas Board of Architectural Examiners
adopts amendments to §§1.21, 1.23, and
1.25, 1o avoid duplication of applications,
without changes to the proposed text as pub-
lished in the October 3, 1995, issue of the
Texas Register (20 TexReg 8056).

These rules are being amended to prevent
applicants submitting the same material to
the board office and the National Council of
Architectural Registration Boards.

These rules will clarify confusing terminology
and duplication of applications.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Texas Civil Statutes, Article 249a, which pro-
vide the Texas Board of Architectural Exam-
iners with authority to promulgate rules.

will be published. If an agency adopts the section with changes to the
1 be republished with the changes.

This agency hereby certifies that the rule as
adopted has bean reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority. .

Issued in Austin, Texas, on November 17,
1995,

TRD-8515007 Cathy L. Hendricks,

ASID/IIDA

Executive Director

Texas Board of
Architectural Examiners

Effective date: December 8, 1995
Proposal publication date: October 3, 1995

For further information, please call: (512)
305-8535

¢ ¢ ¢

Subchapter C . Examinations
e 22 TAC §1.45

The Texas Board of Architectural Examiners
adopts an amendment to §1.45, concemning
*he conditions for administration of the Archi-
ect Registration Examination, without
changes to the proposed text as published in
the October 3, 1995, issue of the Texas Reg-
ister (20 TexReg 8056).

This rule is being amended to clarify the
process if the results of the examination can-
not be provided to the candidate.

This rule will provide the candidates with the
retake of examination process should the
agency be unable to provide examination re-
sults.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Civil Statutes, Article 249a, which provide the
Texas Board of Archifectural Examiners with
authority to promulgate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9515001 Cathy L. Hendricks,
ASIDAIDA

Exacutive Director

Texas Board of

Architectural Examiners
Effective date: December 8, 1995

. ADOPTED RULES
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Proposal publication date: October 3, 1995

For further information, please call: (512)
305-8535

L4 ¢ ¢

Subchapter I. Charges Against
Architects: Action
e 22 TAC §1.165, §1.174

The Texas Board of Architectural Examiners
adopts amendments to §1.165 and §1.174,
concerning legislative changes from Adminis-
trative Procedure and Texas Register Act
(APTRA) to Administrative Procedure Act
(APA), without changes to the proposed text
as published in the September 1, 1995, issue
of the Texas Register 20 TexReg 6787).

The rules are being amended to conform o
the legislative changes.

The rules will clariy terminology.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Texas Civil Statutes, Article 249a, which pro-
vide the Texas Board of Architectural Exam-
iners with authority to promulgate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 16,
1995.

TRD-9514893 Cathy L. Hendricks,
ASIDNIDA

Executive Director

Texas Board of

Architectural Examiners
Effective date: December 6, 1995
Proposal publication date: September 1, 1995

For further information, please call: (512)
305-8535

¢ ¢ L4
Chapter 3. Landscape
Architects

Subchapter A. Scope; Defini-
tions
e 22 TAC §§3.3, 3.5, 3.8

The Texas Board of Architectural Examiners
adopls amendments to §§3.3, 3.5, and 3.8,
conceming legislative changes from Adminis-
trative Procedure and Texas Register Act
(APTRA) to Administrative Procedure Act
(APA), without changes to the proposed text
as published in the Sepiember 1, 1995, issue

of the Texas Register (20 TexReg 6788). *

The rules are being amended to conform to
the legislative changes.

The rules will clarify terminology.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Texas Civil Statutes, Article 249¢, which pro-
vide the Texas Board of Architectural Exam-

iners with authority to promulgate rules
covsistent with the Code.

This agency hereby certifies that the ruld as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the age:n-
cy's legal authority.

Issued in Austin, Texas, on November 16,
1995.

TRD-8514890 fezty L. Hendricks,

ASIDNIDA

Executive Director

Texas Board of
Architectural Examiners

Effective date: December 6, 1995
Proposal publication date: Septembesr 1, 1995

For further information, please call: (512)
305-8535

¢ ¢ ¢
e 22 TAC §39

The Texas Board of Architectural Examiners
adopts an amendment to §3.9, concemning
signatures on expenditure vouchers, without
changes 1o the proposed text as published in
the October 3, 1995, issue of the Texas Reg-
ister (20 TexReg 8057).

This rule is being amended to expedite
voucher processing when the executive direc-
tor is absent.

+ This rule will expedite the processing of ex-

penditure vouchers.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopled under Texas Civil
Statutes, Article 249¢, which provide the
Texas Board of Architectural Examiners with
authority to promulgate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9515010 Cathy L. Hendricks,

ASIDNIDA

Executive Director

Texas Board of
Architectural Examiners

Effective date: December 8, 1995
Proposal publication date: October 3, 1995

For further information, please call: (512)
305-8535

¢ ¢ ¢

Subchapter C. Written Exami-
~hations
e 22 TAC §345

The Texas Board of Architectural Examiners
adopts an amendment to §3.45, concerning
the conditions for administration of the Land-
scape Architect Registration Examination,
without changes to the proposed text as pub-
lished in the October 3, 1995, issue of the
Texas Register (20 TexReg 8057).

This rule is being amended to clarify the
process if the results of the examination can-
not be provided to the candidate.

This rule will provide candidates with the re-
take of examination process should the
agency be unable to provide examination re-
sults.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Civil Statutes, Article 249¢, which provide the
Texas Board of Aichitectural Examiners with

. authority o promuigate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legai authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-8515002 Cathy L. Hendricks,
ASIDNIDA

Executive Diractor

Texas Board of

Architectural Examiners
Effective date: December 8, 1995
Proposal publication date: October 3, 1995

For further information, please call: (512)
305-8535

$ ¢ $
Subchapter C. Written Exami-
nations

e 22 TAC §3.46

The Texas Board of Architectural Examiners
adopts an amendment to §3.46, conceming
examination review for landscape architec-
tural candidates, without changes to the pro-
posed text as pubiished in the September 1,
1995, issue of the Texas Register (20
TexReg 6788).

The rule is being amended to conform to the
Council of Landscape Architectural Registra-
tion Boards requirements.

The rule will clarify confusing terminology.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Civil Statutes, Article 249¢, which provida the
Texas Board of Architectural Examiners with
authority to promulgate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsse!
and found to be a valid exercise of the agen-
cy’'s legal authority.

Issued in Austin, Texas, on November 18,
1995.

TAD-9514889 Cathy L. Hendricks,
ASID/IDA

Executive Director

Texas Board of

Architectural Examiners
Effective date: December 6, 1995
Proposal publication date: September 1, 1995
For further information, please call: (512)
305-8535

¢ ¢ ¢
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Subchapter E. Fees
e 22 TAC §3.86

The Texas Board of Architectural Examiners
adopts an amendment to §3.86, regarding
Reciprocal Transfer fees, withoul changes to
the proposed text as published in the October
3, 1995, issue of the Texas Register (20
TexReg 9057).

This rule is being amended to increase reve-
nue for increased appropriations.

This rule will allow the agency to be more
responsive to requests from the public due to
thé upgrading of the information resources
system and allow the agency to furmish the
public updated consumer information.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Civil Statutes, Article 249c¢, which provide the
Texas Board of Architectural Examiners with
autharity to promulgate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-8515012 Cathy L. Hendricks,

ASID/NIDA

Executive Director

Texas Board of
Architectural Examiners

Effective date: December 8, 1995
Proposal publication date: Cctober 3, 1995

For further information, please call: (512)
305-8535

4 ¢ ¢

Subchapter 1. Charges Against
Landscape Architects: Action
e 22 TAC §3.161, §3.164

The Texas Board of Architectural Examiners
adopts amendments to §3.161, and §3.164,
concerning legislative changes from Adminis-
trative Procedure and Texas Register Act
(APTRA) to Administrative Procedure Act
(APA), without changes to the proposed text
as published in the September 1, 1995, issue
of the Texas Register (20 TexReg 6789).

The rules are being amended to conform to
the legislative changes.

The rules will clarify terminology.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Texas Civil Statutes, Article 249¢, which pro-
vide the Texas Board of Architectural Exam-
iners with authority to promulgate rules
consistent with the code.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Auslin, Texas, on November 16,
1995.

N

TRD-9514891 Cathy L. Hendricks,

ASID/IIDA

Executive Director

Texas Board of
Architectural Examiners

Effective date: December 6, 1995
Proposal publication date: September 1, 1995

For further information, please call: (512)
305-8535

¢ ¢ ¢
Chapter 5. Interior Designers

Subchapter A. Scope; Defini-
tions

e 22 TAC §§5.3, 5.5, 5.8

The Texas Board of Architectural Examiners
adopts amendments to §§5.3, 5.5, and 5.8,
conceming legislative changes from Adminis-
trative Procedure and Texas Register Act
(APTRA) to Administrative Procedure Act
(APA), without changes fo the proposed text
as published in the September 1, 1995, issue
of the Texas Register (20 TexReg 6789).

The rules are being amended to conform to
the legislative changes.

The rules will clarify terminology.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under the
Texas Civil Statutes, Article 249e, which pro-
vide the Texas Board of Architectural Exam-
iners with authority to promulgate rules.

This agency hereby certifies that the rule as .

adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authority.

Issued in Austin, Texas, on November 16,
1995.

TRD-9514894 Cathy L. Hendricks,
ASID/IIDA

Executive Director

Texas Board of

Architectural Examiners
Effective date: December 6, 1995
Proposal publication date: September 1, 1995

For further information, please call: (512)
305-8535

i 4 ¢
® 22 TAC §59

The Texas Board of Architectural Examiners
adopts an amendment to §5.9, concerning
signatures on expenditure vouchers, without
changes to the proposed text as published in
the October 3, 1995, issue of the Texas Reg-
ister (20 TexReg 8058).

This rule is being amended to expedite
voucher processing when the executive direc-
for is absent.

This rule will expedite processing of vouch-
ers.

No comraents were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Civil Statutes, Article 249e, which provide the
Texas Board of Architectural Examiners with
authority to promulgate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on Novembsr 17,
1995.

TRD-9515008 Cathy L. Hendricks,

ASIDNIDA

Executive Director

Texas Board of
Architectural Examiners

Effective date: December 8, 1995
Proposal publication date: October 3, 1995

For further information, please call: (512)
305-8535

¢ ¢ ¢
Subchapter C. Examinations

e 22 TAC §5.55

The Texas Board of Architectural Examiners
adopts an amendment to §5.55, concerning
the conditions for administration of the Na-
tional Council for: Interior Design Qualification,
without changes to the proposed text as pub-
lished in the October 3, 1995, issue of the
Texas Register (20 TexReg 8058).

This rule is being amended to clarify the
process if the results of the examination can-
not be provided for the candidate.

This rule will provide candidates with the re-
take of examinalion process should the
agency be unablo to provide examination re-
sulls.

No comments were received regarding adop-
tion of the amendment. '

The amendment is adopted under Texas Civil
Statutes, Article 249e, which provide the
Texas Board of Architectural Examiners with
the authority to promulgate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9515005 Cathy L. Hendricks,

ASID/IIDA

Executive Director

Texas Board of
Architectural Examiners

Effective date: December 8, 1995
Proposal publication date: October 3, 1995

For further information, please call: (512)
305-8535

$ ¢ ¢
Subchapter E. Fees
® 22 TAC §5.92

The Texas Board of Architectural Examiners
adopts the repeal of §5.92, regarding regis-
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tration without examination fes, without
changes as published in the October 3, 1995,
issue of the Texas Register (20 TexReg
8058).

This repeal is necessary to comply with the
cut oft date of August 31, 1994 set by the
Texas State Legislature for Grandfather appli-
cations.

This rule will require all future candidates to
pass the registration exam to better protect
the public health, safety and welfare.

No comments were received regarding adop-
tion of the repeal.

The repeal is adopted under Texas Civil Stat-
utes, Article 249e, which provide the Texas
Board of Architectural Examiners with author-
ity to promulgate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found o be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9515009 Cathy L. Hendricks,

ASID/HDA

Executive Director

Texas Board of
Architectural Examiners

Effective date: December 8, 1995
Proposal publication date: October 3, 1995

For further information, please cali: (512)
305-8535

® ¢ L4
e 22 TAC §5.93

The Texas Board of Architectural Examiners
adopts an amendment to §5.93, regarding
application and examination fees, without
changes 1o the proposed text as published in
the October 3, 1995, issue of the Texas Reg-
ister (20 TexReg 8059).

This rule is being amended to incyease the
fees the agency must charge in order to in-
crease revenue for increased appropriations.

This rule will allow the agency to be more
responsive 1o requests from the public due to
the upgrading of the information resources
system and allow the agency to process infor-
mation more efficiently.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Civil Statutes, Article 249e, which provide the
Texas Board of Architectural Examiners with
authority to promulgate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995,

TRD-9515011 Cathy L. Hendricks,
ASID/IIDA

Executive Director

Texas Board of

Architectural Examiners

N

Effective date: December 8, 1995
Proposal publication date: October 3, 1995

For further information, please call: (512)
305-8535

4 ¢ ¢
e 22 TAC §5.97

The Texas Board of Architectural Examiners
adopts an amendment to §5.97, regarding
reciprocal transter fees, without changes to
the proposed text as published in the October
3, 1995, issue of the Texas Register (20
TexReg 8059).

This rule is being amended to increase the
fees the agency must charge in order to in-
crease revenue for increased appropriations.

This rule will allow the agency to bs more
responsive to requests from the public due to
the upgrading of the information resources
system and allow the agency to process infor-
mation more efficiently.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Civil Statutes, Article 2498, which provide the
Texas Board of Architectural Examiners with:
authority to promulgate rules.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on Noveriber 17,
1995. '

TRD-9515013 Cathy L. Hendricks,

ASID/IIDA

Executive Director

Texas Board of
Architectural Examiners

Effective date: December 8, 1995
Proposal publication date: October 3, 1995

For further information, please calfl: (512)
305-8535

L4 ¢ ¢

Subchapter I. Charges Against
Interior Designers: Action
e 22 TAC §5.174 -

The Texas Board of Architectural Examiners
adopts an amendment to §5. 174, to reflect
legislative changes from Administrative Pro-
cedure and Texas Register Act (APTRA) to
Administrative Procedure Act (APA), without
changes to the proposed text as published in
the September 1, 1995, issue of the Texas
Register (20 TexReg 6789).

The rule is being amended to conform to the
legislative changes. :

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Civil Statutes, Article 249e, which provide the
Texas Board of Architectural Examinars with
authority to promulgate rules.

Issued in Austin, Texas, on November 16,
1995.

TRD-8514895 Cathy L. Hendricks, -

ASID/IIDA

Executive Director

Texas Board ot
Architectural Examiners

Effective date: December 8, 1995
Proposal publication date: September 1, 1995

For further information, please call: (512)
305-8535

¢ ¢ ¢

Part XII. Board of
Vocational Nurse
Examiners

Chapter 231. Administration

General Provisions
e 22 TAC §231.1

The Board of Vocational Nurse Examiners
adopts an amendment to §231.1, relative to
definitions, without changes to the proposed
text as published in the September 22, 1995,
issue of the Texas Register (20 TexReg
7572).

The rule is amended to add definitions for the
term “current license” and "delinquent li-
cense”. '

The definitions will clarify these terms for
individuals applying for licensure.

No comments were received regarding adop-
tion of the amendment.

The amendmenit is adopted under Texas Civil
Statutes, Arlicle 4528¢, §5(h), which provide
the Board of Vocational Nurse Examiners
with the authority to make such rules and
regulations as may be necessary to carry in
effect the purposes of the law.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsal
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9514964 Marjorie A. Bronk

Executive Director
Board of Vocational Nuree
Examiners

Effeclive date: December 8, 1995

Proposal publication date: September 22,
1995

For further information, please call: (512)
835-2071 .

¢ ¢ L4
Chapter 233. Education

Vocational Nursing Education .
Standards

e 22 TAC §233.65

The Board of Vocational Nurse Examiners
adopts an amendment to §233.65, relative to
admission criteria, without changes to the
proposed text as published in the September
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22, 1995, issue of the Texas Register (20
TexReg 7572).

The rule is adopted to comply with changes in
the Vacational Nurse Act.

Each school akeady sets there own educa-
tion requirements for admission and the
amendment of this rufe will make it consistent
with those of the schools.

No comments were received regarding adcp-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4528¢, §5(h), which provide
the Board of Vocational Nurse Examiners
with the authority {0 make such rules and

" regulations as may be necessary to carry in

effect the purposes of the law.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9514985 Marjorie A. Bronk
’ Executive Director
Board of Vocational Nurse

Examiners
Effective date: December 8, 1995
Proposal publication date: September 22,
1995

For futher information, please call: (512)
835-2071

¢ L4 ¢
Chapter 235. Licensing

Issuance of Licznses
¢ 22 TAC §23548

The Board of Vocational Nurse Examiners
adopts an amendment to §235.48, relative to
reactivation of a license, without changes to
the proposed text as published in the Sep-
tember 22, 1995, issue of the Texas Register
(20 TexReg 7252).

The rule is amended to comply with changes
in the Vocational Nurse Act and to make rules
consistent.

The amendment will assure that nurses who
have not practice for specific periods of time
will have to go back to school and/or re-test
prior to renewing their ficense.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopied under Texas Civil
Statutes, Article 4528¢, §5(h), which provide /
the Board of Vocational Nurse Examiners
with the authority to make such rules and
regulations as may be necessary to camy in
effect the purposes of the law.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counse!
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1985.

1

TRD-9514966 Marjorie A. Bronk

Executive Director
Board of Vocational Nuree
Examiners

Effective date: December 8, 1995

Proposal publication date: September 22,
1995 .

For further information, please call: (512)
835-2071

¢ ¢ ¢

Chapter 237. Continuing
Education

Continuing Education
e 22 TAC §237.19

The Board of Vocational Nurse Examiners
adopts an amendment to §237.19, relative to
relicensure process, without changes to the
proposed text as published in the September
29, 1995, issue of the Texas Register (20
TexReg 7917).

The rule is amended {o create consistency in
the rules and to comply with changes in the
statute.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4528¢, §5(h), which provide
the Board of Vocational Nurse Examiners
with the authority to make such rules and
regulations as may be necessary lo camy in
effect the purposes of the law.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9514968 Marjorie A. Bronk

Executive Director
Board of Vocstional Nuree
Examiners

Effective date: December 8, 1995

Proposal publication date: September 29,
1995

For further information, please call: (512)
835-2071

¢ ¢ ¢
Chapter 239. Contested Case
Procedure

Definitions
¢ 22 TAC §239.1

The Board of Vocational Nurse Examiners
adopts an amendment to §239.1, relating to
definitions of language as used in the Rules
and Regulations, without changes to the prc-
posed text as published in the September 22,
1995, issue of the Texas Register (20
TexReg 7573).

The rule is amended to reflect changes in the
Vocational Nurse Act and for consistency with
other sections of the rules and regulations.

. No comments were received regarding adop-

tion of the amendment.

The amendment is adopted under Texas Civil
Statutes, Article 4528¢, §5(h), which provide
the Board of Vocational Nurse Examiners
with the authority to make such rules and
regulations as may be necessary to camy in
effect the pumposes of the law.

This agency hereby certifies that the rule as
adopted has been reviewed by iegal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9514967 Marjorie A. Bronk
Executive Director
Board of Vocational Nuree

Examjinors
Eftective date: December 8, 1995 .

Proposal publication date: September 22,
1995

For futher information, please call: (512)
835-2071

¢ ¢ L

Enforcement
e 22 TAC §§239.11-239.13

The Board of Vocational Nurse Examiners
adopts amendments to §239.11, relating to
Unprofessional Conduct, §239.12, relaling to
Licensure of Persons With Criminal Convic-
tions, and §239.13, relating to Licenswe of
Persons With a Histolty of Psychiatric Epi-
sodes, without changes to the proposed text
as published in the Septémber 29, 1995, is-
sue of the Texas Register (20 TexReg 7918).

Section 239.11 is amended to clarify the lan-
guage and lo eliniinate excessive wording.
Section 239.12 is amended to comply with
the changes in the Vocational Nurse Act.
Section 239.13 is amended for clarity.

Section 239.12 relating to Licensure of Per-
sons With Criminal Convictions will become
effective January 1, 1996. However, students
enrolled in a vocational nursing program who
graduate prior to December 31, 1998, will be
reviewed under the rules in effect prior to
January 1, 1998.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under Texas
Civil Statutes, Arlicle 4528¢(h), §5(h), which
provide the Board of Vocational Nurse Exam-
iners with the authority to make such rules
and regulations as may ba necessary to carry
in effect the purposes of the law.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsal
and found to be a valid exercise of the agen-
cy's legal authority.

issued in Austin, Texas, on November 17, '
1995.

TRD-8514969 Marjotle A. Bronk
Executive Director
Board of Vocational Nurse

Examiners

" Effective date for §238.11 and §239.13; De-

cember 8, 1985
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Effective date for §239.12: January 1, 1996
Proposal publication date: September 29,
1995

For further information, please call: (512)
835-2071

L4 ¢ ¢

Hearings Process
o 22 TAC §§239.29-239.33

The Board of Vocational Nurse Examiners
adopts the repeals of §239.29, relating to
continuance, §239.30, relating to Computa-
tion of Time, §239.31, relating to Probation,
§239.32, relating to Records Retention
Schedule, and §239.33, relating to Release of
Information, without changes to the proposed
text as published in the September 29, 1995,
issue of the Texas Register (20 TexReg
7920).

These rules are being repealed to allow for
the adoption of new rules in compliance with
the Vocational Nurse Act as amended during
the 74th Legislative Session and for re-
numbering purposes.

No comments were received regarding adop-
tion of the repeals.

The repeals are adopted under Texas Civil
Statutes, Article 4528¢, §5(h), which provide
the Board of Vocational Nwse Examiners
with the authority to make such rules and
regulations as may be necessary to camry in
effect the purposes of the law.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995,

TRD-9514970 Marjorie A. Bronk
Executive Director
Board of Vocational Nurse

Examiners
. Effective date: December 8, 1995
Proposal publication date: September 29,
1995

For further information, please call: (512)
835-2071

L4 L 4 ¢
* 22 TAC §§239.29-239.36

The Board of Vocational Nurse Examiners
adopts new §239.29, relating to Continuance,
§239.30, relating to Entry of Appearance;
Continuance, §239. 31, relating to Failure to
Attend Hearing, §239.32, relating to Compu-
tation of Time, §239.33, relating to Probation,
§239.34, relating to Records Retention
Schedule, §239.35, relating to Releass of in-
formation, and §239. 38, relating to Tempo-
rary Suspeasions, without changes to_ the
proposed text as published in the September
29, 1995, issue of the Texas Register (20
TexReg 7920).

The new rules are adopted for clarity, for
compliance with the Vocational Nurse Act, as
amended during the 74th Legislative Session,
and for renumbering of certain rules.

No comments were raceived regarding adop-
tion of the new sections.

. The new sections are adopted under Texas
Civil Statutes, Article 4528¢, §5(h), which pro-
vide the Board of Vocational Nurse Examin-
ers with the authority to make such rules and
regulations as may be necessary to camry in
effect the purposes of the law.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9514871 Marjorie A. Bronk

Executive Director
Board, of Vocational Nurse
Examiners

Effective date: December 8, 1995
Proposal publication date: September 29,

For further information, please call (512)
835-2071

4 ¢ ¢

Reinstatement Process
e 22 TAC §239.51, §239.53

The Board of Vocational Nurse Examiners
adopls amendments to §239.51, relating to
Application for Reinstatement of License and
§239.53, relating to Procedure Upon Request
for Reinstatement, without changes to the
proposed text as published in the October 17,
1995, issue of the Texas Register (20
TexReg 8386).

Section 239.51 is being amended for consis-
tency with other rules that have been
amended. Section 239.53 is being amended
to clarify information required in psychiatric,
psychological or medical evaluations.

No comments were received regarding adop-
tion of the amendments.

The amendments are adopted under Texas
Civil Statutes, Article 4528¢(h), §5(h), which
provide the Board of Vocational Nurse Exam-
iners with the authority to make such rules
and regulations as may be necessary to cany
in effect the purposes of the law.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9514972 Marjorie A. Bronk

Executive Director
Board of Vocational Nurse
Examiners

Effactive date: December 8, 1995
Proposal publication date: October 17, 1995
For further information, please call: (512)
835-2071

¢ ¢ ¢

Part XXX. Texas State
Board of Examiners of
Perfusionists

Chapter 761. Perfusionists

* 22 TAC §§761.2, 761.7, 61.9,
761.10, 761.13, 761.20

The Texas State Board of Examiners of
Perfusionists (board) adopts amendments to
§§761.2, 761.7, 761.9, 761.10, and 761.13
and new §761.20, concerning licensed
perfusionists and provisional licensed
perfusionists. Section 761.20 is adopted with
changes to the proposed text as published in
the September 15, 1995, issue of the Texas
Register (20 TexReg 7259). Sections 761.2,
761.7,761.9, 761.10, and 761.13 are adopted
without changes to the proposed text as pub-
lished in the September 15, 1995, issue of the
Texas Register (20 TexReg 7258) and will
not be republished.

Specifically, the amendments establish a fee
for reinstatement of a license suspended for
failure to pay child support; permit a licensed
physician to supervise provisional licensed
perfusionist with board approval; extend the
grandfather period for application; establishes
procedures for suspension of a license for
failure to pay child support under the Family
Code, Chapter 232 as added by Acts 1995,
74th Legislature, Chapter 751, §85 (HB433).

The amendments and new section assure
that the regulation of perfusionists continues
to identify competent practitioners.

No comments were received regarding the
proposed amendments or the new section.
However, a change was made to §761.20(h).
The reference to subsection (g) was incor-
rect. The comrect reference for the reinstate-
ment fee is §761.2(s)(2)(F).

The amendments and new seclions are
adopted under the Licensed Perfusionisis
Act, Texas Civil Statutes, Article 4529, §7,
which provide the Texas State Board of Ex-
aminers of Perfusionists with the duthority to
adopt rules conceming the regulation and li-
censure of perfusionists.

§761.20. Suspension of License for Failure
to Pay Child Support.

(a) On receipt of a final court or
attorney general's order suspending a li-
cense due to failure to pay child support.
the executive secretary shall immediately
determine if the board has issued a license
to the obligator named on the order. If a
license has been issued, the executive secre-
tary shall:

(1) record the suspension of the
license in the board’s records;

(2) report the suspension as ap-
propriate; and

(3) demand surrender of the sus-
pended license.

(b) The board shall impiement the
terms of a final court or attorney general’s
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order suspending a license without addi-
tional review or hearing. The board will
provide notice as appropriate to the licensee
or to others concerned with the license.

(¢) The board may not modify,
remand, reverse, vacate, or stay a court or
attorney general’s order suspending a li-
cense issued under the Family Code, Chap-
ter 232 as added by Acts 1995, 74th
Legislature Chapter 751, §85 (HB 433) and
may not review, vacate, or reconsider the
terms of an order.

(d) A licensee who is the subject
of a final court or attorney general’s order
suspending his or her license is not entitled
to a refund for any fee paid to the board.

(e) If a suspension overlaps a li-
cense renewal period, an individual with a
license suspended under this section shall
comply with the normal renewal procedures
in the Act and this chapter; however, the
license will not be renewed until subsec-
tions (g) and (h) of this section are met.

(f) An individual who continues to
use the titles "licensed perfusionist” or "pro-
visional licensed perfusionist” after the issu-
ance of a court or attorney general’s order
suspending the license is liable for the same
civil and criminal penalties provided for
engaging in the prohibited activity without a
license or while a license is suspended as
any other license holder of the board.

() On receipt of a court or attorney
general’s order vacating or staying an order
suspending a license, the executive secre-
tary shall promptly issue the affected li-
cense to the individual if the individual is
otherwise qualified for the license.

(h) The individual must pay a rein-
statement fee set out at §761.2(S)(w)(F) of
this title (relating to The Board's Operation)
prior to issuance of the license.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 17,
1995.

TRD-9515029 Shannon E. Ballard

Chairman

Texas State Board of
Examiners of

Perfusionists
Effective date: December 11, 1995

Proposal publication date: September 15,
1995

For further information, please call: (512)
458-7236

L 4 4 ¢

TITLE 25. HEALTH SER-
VICES

Part I. Texas Department
of Health

Chapter 29. Purchased Health
Services

On behalf of the State Medicaid Director, the
Texas Department of Health (department)
adopts amendments to §§29.601, 29.1104,
29.1126, and 29.1127, concerning purchased
health services, without changes to the pro-
posed text as published in the August 22,
1995, issue of the Texas Register (20
TexReg 6391). .

The sections are amended to address cost-
of-living adjustments applicable to reimburse-
ments for hospital, in-home total parenteral
hyperalimentation, in-home respiratory ther-
apy services, and the Texas Medicaid reim-
bursement methodology which applies to
physician and physician-related services. The
sections specifically address cost-of-living ad-
justments during the 1996-1997 state bien-
nium.

The sections specify in §29.601 that outpa-
tient hospital services will be reimbursed at
83.65% of cost during fiscal year 1996 and
77.6% of cost during fiscal year 1997. Based
on appropriated funding, outpatient hospital
rates contirue to be reduced by approxi-
mately 5.0% per year which results in the
compounded percentages indicated above.
The amendments to §§29.1104, 29.1126, and
29.1127 remove references to the governor’s
cost containment provisions which expire Au-
gust 31, 1995. The existing language stipu-
lates future cost-ofliving adjustments
(COLAs) and will be dependent on available
funding.

A summary of the comments and the depart-
ment's responses to the comments is as fol-
lows.

Comment. The commenter recognizes that

the proposed rules are taken by the depart-
ment in order to comply with the limitations of
the 1996-1997 appropriations adopted by the
74ih Legislature, however, the commenter
has not been able to identify any legislative

" action or any appropriation rider approved by

the legislature that mandates the depariment
to extend the discount into the current bien-
nium. Furthermore, the commenter suggests
that the legislature has made i clear in the
past that access to cost-effective preventive
and primary care services should be main-
tained and enhanced to the greatest extent
possible.

Response: The depariment agrees with the
commenter that the 1996-1997 appropriations
did not include a rider that mandates the
department to extend the discount into the
curvent biennium. However, the department is
required to comply with the appropriations
established for the next biennium, and these
appropriations do not allow the department to
mainfain reimbursement rates at current lev-
els.

Comment: In regard to §29.601(a)(2) regard-
ing payments for outpatient hospital services,

the commenter expressed concern with the
amount of the discount calculated by the de-
partment. The commenter estimates thdt the
actual discount factor for outpatient hospital
services is more than 7.0% per year rather
than the 5.0% estimated by the department.
The commenter requested that the depart-
ment provide a detailed description of how
the discount factors were computed.

Response: The department states that the
rates continue to be reduced by approxi-
mately 5.0% per year which results in the
compounded percentages of 83. 65% for fis-
cal year 1996 and 77.6% for fiscal year 1997.
it is the compounding effect of the discounting
over the entire peviod that causes the dis-
count applied in the final year to be slightly
more than 7.0%. This estimate, while perhaps
inappropriate on an individual hospital basis,
is in keeping with the overalil historical price
behavior of this environment. The department
will provide the commenter with the mathe-
matical method of discounting to arrive at the
stated percentages, however, no change will
be made to the section as a result of the
comment.

Comment: The commenter requeasts that the
emergency rules published in the August 22,
1995, issue of the Texas Register be with-
drawn and that the outpatient payment dis-
count factor be eliminated for all outpatient
services provided on or after September 1,
1995.

Response: As previously stated, the depart-
ment must fund services based on the appro-
priations established by the legislature. In
order to remain within these funding levels,
the department must implement the reim-
bursement rates at the stated percentages.
No change will be made as a result of the
comment.

Comments were received from the Texas
Hospital Association (THA) against the
amendments.

Subchapter G. Hospital Ser-
vices

e 25 TAC §29.601

The amendment is adopted under the Human
Resources Code, §32.021 and Texas Civil
Statutes, Article 4413(502), §18, which pro-
vide the Health and Human Services Com-
mission with the authority to adopt rules to
administer the state’s medical assistance pro-
gram and are submitted by ihe Texas Depart-
ment of Health under ils agreement with the
Healfth and Human Services Commission to
operate the purchased health services pro-
gram and authorized under Chapter 15,
§1.07, Acts of the 72nd Legislature, First
Called Session (1991).

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 16,
1995,

TRD-8514904 Susan K. Steeg
General Counsel
Texas Department of

Health
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Effective date: December 7, 1985
Proposal publication date: August 22, 1995

For further information, please call: (512)
458-7238

¢ ¢ ¢

Subchapter L. General Admin-
istration

* 2§ TAC §§29.1104, 29.1126,
29.1127

The amendments are’ adopted under the Hu-
man Rescurces Code, §32.021 and Texas
Civil Statutes, Article 4413(502), §16, which
provide the Health and Human Services
Commission with the authority to adopt rules
1o administer the state’s medical assistance
program and are submitted by the Texas De-
partment of Health under its agreement with
the Health and Human Services Commission
to operate the purchased heakh services pro-
gram and authorized under Chapler 15,
§1.07, Acts of the 72nd Legislature, First
Called Session (1991)'.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 16,
1995.

TRD-9514905 Susan K..Steeg
General Counse!
Texas Department of

Health
Effective date: December 7, 1995
Proposal publication date: August 22, 1995

For further information, please cail: (512)
458-7236

L4 L4 ¢

Chapter 40. Medical
Transportation

On behalf of the State Medicaid Director, the
Texas Department of Health (depariment)
adopts amendments to §§40.1, 40.101,
40.103, 40.202, and 40.401, concerning med-
ical transportation services, without changes
10 the propesed text as published in the Au-
gust 15, 1995, issue of the Texas Register
(20 TexReg 6191).

Cunrently, medical transporiation providers
(MTP) are reimbursed for transporting Medic-
aid clients to and from allowable medical ser-
vices at a rate of $15 per mile, as
eslablished by the MTP program. The
amendments will increase the mileage reim-
bursement rate for MTP providers to the rate
esiablished by the legislature for state em-
ployees; and authorize transportation of a cli-
ent to and from a provider of services that
meet the client's medical needs and who is
located reasonably close to the client,
whether the provider is located in the client's
county of residence or elsewhere. The
amendments also clarify that all Medicaid re-
cipients up to age 21 and their attendants
may be eligible for meals and lodging under

the Early Periodic, Screening, Diagnosis, and
Treatment Program (EPSDT).

These sections as amended will improve ac-
cess to medical transportation services for
Medicaid clients.

No comments were received during the public
comment period.

Program Overview
e 25 TAC §40.1

The amendment is adopted under the Human
Resources Code, §32.021 and Texas Civil
Statutes, Article 4413(502), §16, which autho-
rize the Health and Human Services Com-
mission to adopt rules to administer the
state’s medical assistance program, and are
submitted to the Texas Department of Health
under its agreement with the Health and Hu-
man Services Commission lo operale the
medical transportation program as authorized
under Chapter 15, §1.07, Acis of the 72nd
Legislature, First Called Session (1991).

This agency hereby certifies that the rule as
adepted has been reviewed by isgal counsel
and found 1o be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on November 16,
1995.

TRD-9514900 Susan K. Steeg

General Counsel
Texas Department of
Health

Effective date: December 7, 1995
Proposal publication date: August 15, 1995

For further information, please call: (512)
458-7236

¢ ¢ ¢
Eligibility for Program Ser-
vices
e 25 TAC §40.101, §40.103

The amendments are adopted under the Hu-
man Resources Code, §32.021 and Texas
Civil Statutes, Article 4413(502), §16, which
authorize the Health and Human Services
Commission to adopt rules fo administer the
state's medical assistance program, and are
submitted to the Texas Department of Health
under its agreement with tha Health and Hu-
man Services Commission to operate the
medical transportation program as authorized
under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Cafled Session (1991).

This agency hereby cedtifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on November 16,
1995.

TRD-9514901 Susan K. Steeg

General Counsal
Texas Department of
Health
Effective date: December 7, 1995

Proposal pubfication date: August 15, 1885

For further information, please call: (512)
458-7238 '

L4 ¢ ¢

Program Services Limitations
¢ 25 TAC §40.202

The amendment is adopted under the Human
Resources Code, §32.021 and Texas Civil
Statutes, Article 4413(502), §18, which autho-
rize the Health and Human Sesvices Com-
mission to adopt rules to administer the
stale’s medical assistance program, and are
submitted to the Texas Depariment of Health
under its agreement with the Health and Hu-
man Services Commission to operate the
medical transportation program as authorized
under Chapter 15, §1.07, Acis of the 72nd
Legislature, First Called Session (1991).

This agency hereby centifies that the rule as
adopted has been reviewed by legal counsal
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on Movember 16,
1995.

TRD-95149802 8usan K. Steeg

General Counsel

Texas Department of
Heakh N

Effective date: December 7, 1995
Proposal publication date: August 15, 1995

For further information, please call: (512)
458-7236 .

L 4 ¢ ¢

Payment Procedures and
Recordkeeping
e 25 TAC §40.401

The amendment is adopted under the Human
Resowces Code, §32.021 and Texas Civil
Statites, Article 4413(502), §16, which autho-
rize the Health and Human Services Com-
mission to adopt rules to administer the
state’s medical assistance program, and are
submitted to the Texas Department of Health
under its agreemeni with the Health and Hu-
man Services Commission to operate the
medical transportation as authorized
under Chapter 15, §1.07, Acts of the 72nd
Legislature, First Called Session (1991).

This agency hereby certifies that ths rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Auslin, Texas, on November 16,
1995.

TRD-8514803 Susan K. Steeg

Genoral Counssl -
Texas Department of
Health

Effective date: Decenber 7, 1995

Proposal publication date: August 15, 1995
For further information, please call: (512)
458-7238

N L4 ¢
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TITLE 28. INSURANCE

Part I. Texas Department
of Insurance

Chapter 3. Life, Accident and
Health Insurance and
Annuities

Subchapter X. Preferred Pro-
vider Plans
e 28 TAC §§3.3701-3.3705

The Texas Department of Insurance adopts
amendments to §§3.3701-3.3705, concerning
health insurance policies that incorporate pre-
ferred provider plans, with changes to the
proposed text as published in the July 25,
1995 issue of the Texas Register (20 TexReg
5471).

These amendments address the Governor's
directive that the Commissioner of Insurance
enact rules to maintain quality of health care
for all Texans at affordable prices and to
establish procedures for fairness to health
care providers. Protection of patients in the
rapidly changing health care marketplace re-
quires these updated regulations. These
amendments are necessary to assist con-
sumers in making informed choices among
heaith care plans; to prohibit retaliation
against insureds for filing complaints or ap-
pealing decisions, to provide for continuity of
patient care; to provide for reimbursement for
medically necessary emergency care ser-
vices; to provide faimess to physicians and
providers not designated as preferred provid-
ers or terminated from the preferred provider
plan; and fo assist the department in evaluat-
ing quality and costs of health care. The rules
as adopted ditfer in some respacts from the

proposed rules as published based on further -

study generated by comments received. Spe-
cific changes and reasoned justification for
the rule amendments and agency responses
to comments are addressed in §4, Summary
of Comments.

The amendments to this subchapter shall be-
come efiective December 6, 1995. Section
3.3701, as amended, states that these rules
do not create a private cause of action, de-
letes provisions concerning physicians and
practitioners and adds a severability provi-
sion. Section 3.3702 adds a definition of
emergency care, changes the definition of
health care provider and practitioner, adds a
definition of prospeclive insured and changes
the definition of utilization review. Section
3.3703 amends the existing requirement for a
physician pane! to review denial of a designa-
tion as a preferred provider by adding that the
panel is to include, if available, one member
in the same or similar specialty as the physi-
cian being reviewed and requiring that the
panel's and insurer's determinations be pro-
vided to the aflected physician upon request.
The section also requires insurers to make
application information available to prospec-
tive preferred providers. The section also
adds a provision restricting financial incen-
tives to providers which would act as an in-
ducement to fimit medically necessary
services. Amendments to §3.3703 also clarify

the ability of the department to obtain infor-
mation from insurers fo assess accessibility,
affordability, quality and costs of health care.
Amendments to §3.3704 enhance freedom of
choice for the insured relating to continuity of
care by requiring an insurer o provide rea-
sonable advance nolice and to make a cur-

rent list of preferred providers available to an,

insured upon termination of a participating
provider. The section provides for continuity
of ongoing treatment for patients with special
circumstances for up to 90 days after the
effective date of termination of the reating
physician or provider. Amendments fo
§3.3704 also require the insurer to reimburse
at the preferred provider rate lavel of benefits
for certain necessary emergency care ser-
vices. Amended §3.3704 also enharfces free-
dom of choice by assisting prospective
insureds in making informed choices when
selecting health care plans. The section re-
quires insurers 1o disclose certain information
about the plans to prospective group contract
holders and prospective insureds. Section
3.3705, as amended, prohibits retaliation
against an insured for filing complaints or
appealing decisions or against a physician or
provider complaining on behalt of an insured.
Amended §3.3705 also requires an insurer to
provide a list of written reasons to a physician
or provider before terminating a contract with
a physician or provider; provides that, upon
request, the insurer shall provide an advisory
panel to review the termination of a physician
and requires the insurer to provide the pan-
el's and inswer's determination to the af-
fected physician upon request. The section,
as amended, also requires any economic pro-
filing data relied upon by the insurer to admit
or terminate a particular physician or provider
to be made available to thai physician or
provider upon request. New language added
to §3.3705 provides that an insurer may con-
tract with a preferred provider organization in
order to meet the requirements of the
subchapter, but specifies that it remains the
insurer's responsibility to assure that the re-
quirements are met.

General-Most commenters expressed gen-
eral support for the proposed rule amend-
ments and many offered comments or
concems on specific sections of the proposed
amendments. Several commenters stated
that the rules were a positive step in estab-
lishing meaningful standards for managed

care and commended the agency for its ef- *

forts. A large number of commenters specifi-
cally supported the emergency care and
disclosure provisions. One commenter ex-
pressed general support for the rules but cau-
tioned that these issues call for legislative
action and that the rules should not be viewed
as a substitute for broad and comprehensive
legislative action. Other commenters ex-
pressed generally negative comments about
interference with private contractual relation-
ships and conferring special rights on specific
groups, particularly physicians and other pro-
viders of health care. Several commenters
expressed concerns that the rules would
drive up costs, including costs to small
businesses, thus denying access to group
health care for some Texas workers. Some
commenters stated that the rules appeared to
slant more toward fair treatment of providers
rather than allowing the marketplace to set

lower negotiated fees for medical care. One
commenter stated that it is not clear whether
fully insured plans provided by an employer
would be exempt from the sections of this
subchapter. A commenter stated that Medi-
care Supplement and Medicare Select poli-
cies should be exempt from these rules.
Some commenters questioned the depart-
ment's authority to promulgate specific bene-
fits or regulate provider contracting. A
commenter requested information about the
applicability of the amended rules to policies
that are already in force.

Agency Response: The agency received ap-
proximately 200 written commenis on the
rules as well as numerous oral comments at
the public hearing. The agency appreciates
the comments received and the information
provided at the public hearing. The agency
will carefully monitor the operation of these
rules and consumer complaints it receives to
determine if additional changes need to be
made to the rules in the future. The commis-
sioner recognizes that legislative action may
also change department rules in the future
but believes these amendments are neces-
sary now to mainfain quality of care and pro-
tect patient freedom of choice. The agency
responds to objections that the department is
interfering with private contractual relation-
ships by stating that it is carrying out the
intent of the legislature and the governor in
enacting rules regarding the operation of
managed health care plans to ensure afford-
able, quality health care for Texans. Through
the Insurance Code, the legislature has rec-
ognized a public interest in the regulation of
health insurance and has delegated to the
Commissioner of Insirance the responsibility
to ensure that health insurance plans contain
certain minimum standards; thus the commis-
sioner has the authorily to impose require-
ments on otherwise private contractual
arrangements. Fairness to the actual provid-
ers of the health care is necessary to the
continued availability of quality care. Staff and
the commissioner have made every effort to
avoid imposing measures that would signifi-
cantly increase the cost of health coverage.
Although several commenters expressed
concerns over cost, only one commenter sub-
mitted data projecling a premium cost in-
crease of up to 8.7%. The prohibition on
financial incentives accounted for 7.5% of this
projected increase and was based on the
commenter's incorect assumption that the
language would prohibit all financial incen-
tives, including those for delivering appropri-
ate, cost effective, high quality care. At the
public hearing on these proposed amend-
ments, the commenter conceded that the pro-
posed staff modifications to the amended
language in the three provisions cited as
causing expected cost increases would signi-
ficantly reduce costs. He was unable to give
revised figures. The rules do not themselves
mandate specific benefits but rather clarify
how statutory mandates shall be carried out.
Fully insured plans are not exempt from this
subchapter because they are insurance poli-
cies regulated by the state. Entirely self-
insured ERISA plans may be subject to fede-
ral preemption and the application of state
law to those plans or to other policies subject
to federal law would have to be determined
on a case-by-case basis. The amendments to
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the rules will become eftective on January 1,
1996.

Several commenters stated that the language
in the rules relating to HMOs and the lan-
guage in the rules relating to PPOs should be
identical where possible. One commenter re-
quested a definition of the word "reasonable.”
Another commenter stated that the term "in-
sured” should be clarified throughout the
rules. This commenter stated that in the con-
fext of group health insurance, the term in-
sured can refer to the group contract holder
and that employees or members of a group
are often considered "beneficiaries.” The
rules should clarify that references to "in-
sured” include all plan beneficiaries. A
commenter asked that "clinically appropriate”
be substituted wherever "medically neces-
sary” appears. A commenter recommended
deletion of the words "nor do they sanction”
from the scope §3.3701, which stales that the
rules do not apply to or sanction plans by any
entity other than one authorized to engage in
the business of health insurance in the state.
Agency Response: The agency has made the
HMO rules and the PPO rules consistent
wherever possible. Differences occur, how-
ever, based upon the sometimes significant
differences in the statutes that govern each
type of managed care plan, in the way each
type of plan functions and the structure of the
existing rules concerning each type of man-
aged care plan. The agency disagrees that a
gensral definition of the word "reasonable”
should be added to the rules. The use of this
word must be considered in the context of a
determination under or application of a partic-
ular rule and therefore does not lend itself to
being defined generally and for all purposes.
The agency disagrees that it is necessary to
clarify the term "insured” throughout the rules.
The agency agrees that the term may refer to
the group contract holder in some sections
and to the "beneficiary " in others. In some
rules, the term refers to both. The agency
believes that it is clear from the context of
each section to whom the term ‘“insured”
applies. The rules used the term “insured”
prior to these amendments and this has not
resulted in any complaints to the agency or
reported confusion regarding the intent of the
rules. Nevertheless, the agency has added
the words “group confract holder” to
§3.3704(7) to ensure that complete informa-
tion about the PPO plan is disclosed to both
the prospective group contract holder and the
prospective insured upon request so that
each can make informed choices among
health care plans. The commissioner has not
adopted the suggestion that "clinically appro-
priate” be substituted for "medically neces-
sary” wherever it appears in the rules, but has
reviewed the rules carefully to ensure that the
intended standard is stated. In some cases,
the word “"medically® was deleted. The
agency will not remove the words "nor do
they sanction” from §3.3701. The sentence in
which this appears comrectly states that the
rules do not permit or allow the unauthorized
business of insurance to be transacted in the
state. This sentence was not proposed to be
amended.

Several commenters requested that the rules
be modified to account for agreements be-
tween insurers and third party preferred pro-

vider organizations urder which the preferred
provider organization contracts with individual
providers and administers items such as
quality assessment. A few commenters
stated that the scle referencs to this type of
arrangement which appeared in §3.3705 was
confusing.

Agency Response: The department recog-
nizes the market place practice of contracting
with a third party preferred provider organiza-
tion for the purposes of offering a network of
participating practitioners. In §3.3705 of the
prior rules, the phrase "anyone contracting on
the insurer’s behalf” was used to designate a
third party preferred provider network. These
words have now been deleted from that sec-
tion and, for clarification, new language has
been added to paragraph (9), which acknow-
ledges the ability of an insurer to contract with
preferred provider organizations while con-
firming that the responsibility for compliance
with the rules rests with the insurer.

One commenter requested the addition of
"any willing provider” provisions. Another
commenter recommended the inclusion of a
provision permiiting the use of a gatekeeper
provision in a preferved provider plan so that
a preferred provider plan would operate like
an HMO: that is, for non-emergency care,
patients would be directed to a primary care
physician or provider who would provide ini-
tial and primary care to patients, maintain
continuity of patient care and inttiate any re-
ferrals to a specialist. Another commenter
suggested the addition of a provision requir-
ing the mandatory crediting of a calendar
year deductible from one plan to another in
instances of replacement in the middle of a
calendar year.

Agency Response: The agency disagrees
with these comments. It is the department’'s
position that these provisions would need to
be addressed through legislative change and
would not currently be within the rulemaking
authority of the department. Mandating the
admission to a managed care plan network of
any willing providers would fundamentally
change the managed care system. Addition-
ally, the suggested gatekeeper provisions
would completely change the nature of health
insurance policies containing PPQ plans and
would violate Insurance Code Ardicles
3.51-6, §§3; 3.70-3 and 21.52. Gatekeeper
arrangements are appropriate for HMOs but
not for PPO plans.

A commenter stated that the rules should
include provisions requiring insurers to con-
tract with Centers of Excellence because
these facilities have higher medical outcomes
and are more cost efficient in delivering spe-
cialty care. ’

Agency response: Access by insureds to
Cenlers of Excellence is partially addressed
in §3.3704(6) which provides that if services
are not available through preferred providers,
the insurer must reimburse for treatment by
non-preferred providers at the preferred pro-
vider rate. This subsection was not proposed
to be changed. The agency is considering
whether further rulemaking would be appro-
priate concerning this issue, however.

One commenter requested the addition of a
requirement that the department issue a

Study and Report of Services on an annual
basis to ensure that the public is properly
served by PPQs. Another commenter sug-
gested the addition of a provision requiring
the Office of Public Insurance Counsel
(OPIC) to issue an annual performance report
to consumers which would be availabie 1o the
public at a nominal cost and to allow OPIC
access to department statistical information
regarding utilization, quality assurance and
complaints. One commenter asked that the
rules specify that information provided to the
depariment is an open record unless the de-
partment determines the information to be
proprietary and recommended that the de-
partment work with the Texas Health Care
Information Counse! to provide data to facili-
tate consumer decisions.

Agency response: The Office of Public Insur-
ance Counsel (OPIC) is not part of the de-
partment but is a separate state agency.
Although House Bill 2766 (the Patient Protec-
tion bill) contained a provision requiring an
annual report by OPIC, the department can-
not require actions by another state agency.
The agency does intend to publish informa-
tion regarding the performance of managed
care plans and OPIC will have access to all
information collected by the department ex-
cept that which is exempt from disclosure
under the Texas Open Records Act.

Section 3.3701 Private Cause of Action.
Some commenters supported inclusion of
language specifying that the rules do not cre-
ate a private cause of aclion or create a
standard of care. Other commenters objected
strongly to this language, stating that the de-
partment has no authority to limit private
causes of action or restrict a standard of care
set”forth in agency rules. Some commenters
emphasized that the lack of a private right of
action places all enforcement responsibility
on the department and urged the department
to create data categories to analyze com-
plaints.

Agency Response: This language does not
change any existing law but only emphasizes
that these rules are administrative rules. Vio-
lation subjects the violator to administrative
action by the commissioner but does not at-
fect private causes of action. In other words,
these rules cannot form the basis of a private
lawsuit, nor can they diminish other rights of
action or defenses. They do not create a
standard of care upon which a private action
can be based unless they are specifically
incorporated by reference into a private con-
tractual arrangement. Because of recent leg-
islative action regarding private actions based
on department rules, the commissioner be-
lieves it is important to emphasize the nature
of these rules and rejects suggestions that
the provision be deleted. The commissioner
and staff recognize that it is the department’s
responsibility 1o collect data and enforce
these rules.

Section 3.3702 Emergency Care. Several
commenters stated that the definition of
"emergency care” needs clarification because
the definition does not specify in whose mind
(the patient's, the treating physician’s or the
utilization review agent’s) a medical condition
couild reasonably be expected to result in the
adverse consequences set out in the defini-
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tion. These commenters requested the ex-
press inclusion of a prudent layperson
standard against which the reasonableness
of the expectation could be judged.

A few commenters suggested that the words
"sudden onset” be deleted from the definition
of emergency care or that the definition be
amended to include situations in which a con-
dition can build gradually over time and
steadily worsen to the point a patient seeks
emergency trealment. Another commenter re-
quested that the definition be broadened to
expressly include dental emergencies. Other
commenters recommended that the definition
of emergency care be adopted as proposed.

Agency response: The definition of emer-
gency care adopts by reference the definition
contained in Insurance Code, Article
3.70-2. The agency believes that the existing
definition includes the expectation of a pru-
dent layperson. The definition also
encompasses, in appropriate circumstances,
dental emergencies and situations requiring
treatment for an acute medical condition in
the case where a condition began several
days earlier but gradually worsens over time
to the point at which a patient seeks emer-
gency care.

Section 3.3702. Health Insurance Policy. A
few commenters recommended deleting the
words "or individual" from the definition of
"health insurance policy.” A commenter be-
lieved that the real purpose of the rules is tc
regulate group policies rather than individual
policies.

Agency response: Individual policies have
been included within the scope of the defini-
tion of “health insurance policy" since the
inception of the PPO rules. These rules apply
to any policy containing a preferred provider
benefit plan, regardless of whether or not the
plan is offered through a group or to an indi-
vidual. The agency does not belisve any
change to this definition is necessary.

Section 3.3702 Practitioner, Health Care Pro-
vider, Institutional Provider. Numerous com-
ments were received relating to the definition
of "practitioner” as used in the rules. Many of
tnese commenters believed that the sections
concerning fairness to providers should not
be confined to only those practitioners within
the scope of Articles 3.70-2(B) and 21.52,
Texas Insurance Code. Many commenters
requested that the definition of "practitioner”
be expanded to include all licensed or certi-
fied health care providers. Some commenters
recommended the inclusion of specific provid-
ers by name. Others requested that the term
"health care provider” be defined as in the
HMO rules. Some commenters recom-
mended expanding the definition of "practitio-
ner but limiting the applicability of
procedures to appeal denials of admissions
to or terminations from a network to physi-
cians only as a cost containment measure.
Several commenters expressed concerns
about potentially broadening the scope of the
practitioners with whom inswers or PPOs
would be required to contract. A commenter
recommended including "home and commu-
nity support services agency” within the defi-
nition of ‘institutional provider”. Agency
response: The agency intends to extend cer-
tain proteclions and requirements concerning

physicians and practitioners to all health care
providers with which an insurer or third party
entity may contract. Accordingly, changes
have been made to the definition of "health
care provider™ to include any other licensed
provider that fumishes health care services.
Also, the word "medicine” has been deleted
from the definition of "practitioner” as unnec-
essary in light of the definition of "physician.”
In addition, changes have been made to
§§3.3701, 3.3703, 3.3704, and 3.3705 to clar-
ify the applicability of each provision to physi-
cians, practitioners, institutional providers,
and other health care providers. Some provi-
sions remain unchanged, however. The kinds
of providers with whom insurers or PPOs are
required to contract is governed by Articles
3.70-2 and 21.52, Texas Insurance Code. It is
not the agency’s intent to broaden or expand
these sfatutory provisions. Therefore,
changes have not been made to any rules
that are, by their nature, limited by the statu-
tory provisions.

Section 3.3702 Prospective Insured. Several
commenters requested a definition of "pro-
spective insured” in order to clarify persons to
whom information about the PPO plans must
be disclosed. Several of these commenters
suggested the term be defined 1o include only
persons "eligible” for coverage.

Agency Response: The agency has added a
definition of "prospective insured” in response
to the comments. This definition is intended
fo be expansive so that the inférmation will be
available to all persons who meet the basic
requirements for coverage under the plan.
The agency does not intend for insurers to
limit the application of this definition to per-
sons who are eligible for coverage after un-
derwriting standards are applied.

Section 3.3703 Composition of Advisory Re-
view Panel. Numerous comments were re-
ceived with respect to the members of the
advisory review panel. Many commenters
recommended that the panel consist of at
least three physicians. Several commenters
feit that the panel should not be comprised
solely of physicians who contract with the
insurer. Other commenters stated that the
affected physician should be permitted to se-
lect at least one member of the panel. A few
commenters objected to the requirement that
the panel include one member who is a phy-
sician in the same or similar specialty, if avail-
able. Several commenters recommended that
the advisory review panel process be made
available to all health care providers and not
limited to physicians. Conversely, several
commenters expressed concerns that any ex-
pansion of the panel to include other health
care providers would unnecessarily increase
costs which would ultimately be passed along
to insureds.

Agency response: The existence of a three-
member review pane! consisting of physi-
cians who contract with the insured was in
the previous non-amended section and
should not be changed The agency believes
that expanding the availability of the advisory
review panel to review admission and termi-
nation decisions with regard to all health care
providers would be time consuming and
costly. All health care providers are entitied to
written reasons for denial or termination un-

der the section, however. Adding the require-
ment that the pane! include a specialist, if
available, however, is not burdensome and
will make the panel's recommendation more
meaningful in cases in which a specialist ap-
peals an adverse decision:

Section 3.3703 Admission of Preterred Pro-
viders. One commenter objected to the provi-
sion in the rules requiring annual publication
of a provider application period. The
commenter believed this to be an unneces-
sary administrative expense when plans have
sufficient providers. A few commenters gen-
erally objected to any requirements for disclo-
sure to providers of admission and
qualification criteria on the basis that it inter-
feres with market based contracling prac-
lices. A commenter stated that it is bad public
policy to require an insurer to disclose propri-
etary information regarding specific economic
data used in management practices. Several
commenters recommended that insurers or
PPOs be required to respond to requests for
information concerning the apphcation pro-
cess within a designated time frame. Sug-
gested time frames ranged from within ten
days of request to within 60 days of request

One commenter stated that the seclion
should only require insurers to give written
responses for denial of an "initial” application.
A few commenters recommended prescribing
the time frame within which written reasons
for denial of an application must be given
Suggested time frames range from within ten
days of denial of application to within 90 days
of receipt of application.

A few commenters objected to the provision
allowing denial of an application on the basis
that the plan has sufficient participating pro-
viders and requested that insurers be re-
quired to prove to the rejected provider that
the network does, in fact, have sufficient pro-
viders. One commenter stated that the use of
this reasen for denial of an application should
not be allowed if more than 20% of the plan’s
participating providers are no longer accept-
ing new patients. A commenter requested
that the rule prohibit rejecting the application
of a physician or provider solely because of
the anticipated characteristics of the patients
of that applicant. Another commenter sug-
gested deletion of the reference 1o §21.52B,
Insurance Code as being confusing.

Several commenters recommended that in
the case of an appeal to the advisory review
panel by a physician whose application is
rejected, the panel’s recommendation should
be disclosed to the affected physician, along
with an explanation if the insurer rejects the
panel's recommendation. Others recom-
mended that this information should only be
made available upon request.

A commenter recommended requiring the in-
surer or PPO to accept certification of hospi-
tals, home health, or hospice providers by the
Medicare program as an alternative to ac-
creditation by the Joint Commission on Ac-
creditation of Healthcare Organizations
(JCAHO) during any credentialing process
conducted since a similar requirement is cur-
rently applicable to HMOs. Agency response:
The agency disagrees that application proce-
dures and qualification requirements should
be withheld from disclosure to providers. In
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order to maintain a fair and reasonable con-
tracting environment, it is necessary for pro-
viders 10 be informed of the application and
qualifications requirements. This subsection
does not require the release of proprietary
information; it simply requires the disclosure
of information concerning the application and
qualification requirements upon request. An-
nual notification to physicians and practitio-
ners is not a new requirement and the agency
believes it shoukd be retained to provide fair
and reasonable opportunities to contract.

The agency has not added specific response
times for providing application materials or
denying applications bslieving that the exist-
ing requirements are adequate to produce
timely responses; the department will monitor
complaints to determine it insurers are failing
to respond timely to applicants. In response
to comments the agency has retained the
raquirement for written reasons for denial to
be provided on initial" application.

The agency beleves that insurers must be
allowed to limit the participation of preferred
providers when they have sulfficient preferred
providers of a particular type to have an eco-
nomically viable managed care network. The
department believes that requiring the insurer
to prove to the rejected provider that the
network has sufficient providers would be
costly and burdensome to insurers. The de-
partment has not anticulated any prohibited
bases for excluding a physician or provider
from a PPO network but will monitor com-
plaints to determine if such prohibition may
be advisable in future legislation or
rulemaking.

The agency agrees that the recommenda-
tions of the advisory review panel and any
decision ot the insurer if contrary {o the pan-
el's recommendation should be provided to
the affected physician upon request in order
fo ensure a more meaningful appeals pro-
cess The section has been modified accord-
ingly. The agency disagrees that the
reference to Insurance Code, §21.52B is con-
fusing. This statute has established a proce-
dure ditferent from that set out in the rule and
the agency believes the reference to this stat-
ute in the subsection is helpful.

The acceptance of either Medicare or JCAHO
certification during any credentialing process
for HMOs is a recent legislative mandate
Whether a similar process should be applied
to insurance policies containing preferred pro-
vider benefit plans is outside of the scope of
this rulemaking. Additional research and eval-
uation will be necessary to determine whether
it is appropriate to address this in a separate
rulemaking effort, or whether this is more
appropriate for legislative action.

Section §33703(3) Requirements-Financial
Incentives. Many commenters supported re-
strictions on the use of financial incentives
that would limit availability of medically nec-
essary care. Some commenters preferred the
language contained in the PPO rules to that
contained in the HMO rules. A few
commenters requested the addition of the
language "or clinically appropriate” in addition
to "medically necessary.” Suggestions were
made to more clearly define unacceptable
financial arangements because certain finan-
cial incentives may be an appropriate aspect

of cost containment. Spacifically, many
commenters wanted it clearly stated that the
rule does not prohibit rewards to providers
who reduce the cost of unnecessary care and
provide appropriate medical cars.

Agency response: The agency agrees ihat
restrictions are needed on the use of financial
incentives that would limit the provision of
medically necessary care. The agency does
not intend to prohibit reasonable cost contain-
ment and managed care features of a PPO
plan that do not adverssly affect the provision
of medically necessary services. The agency
agrees that some clarification is needed,
however, and the subsection has been
changed accordingly. The language as modi-
fied is intended to broaden the scope of the
financial incentives that may be considered
unacceptable and to include both positive and
negative incentives. Although the agency has
eliminated the more specific prohibitions con-
tained in the subsection prior to these amend-
ments, those activities would still be
unacceptable under the language of the
amended subsection.

Section 3.3703(5)-Data Collection. Some
commenters stated that tha data to be made
available to the department under this section
is inadequate. Other commenters stated that
the seclion's ambiguous reporting require-
ments would result in increased administra-
tive expense and inefficiency.

Agency response: The agency disagrees with
the comments concerning data collection.
The amended rule merely clarifies language
in the prior rule, substitutes Texas Depart-
ment of Insurance for Board, and maintains
the same categories of data already subject
to department request. In making a request
for data, the agency will identify the informa-
tion to be provided and the manner in which it
is to be provided to eliminate concerns relat-
ing to ambiguous reporting requirements or
duplicative efforts.

Section 3.3704(3)-Continuity of Treatmsnt.
Many commenters strongly supported the
provision requiring continuity of care for pa-
tients with special circumstances whose phy-
sicians or providers are terminated from the
prefered  provider  network.  Several
commenters who generally supported the
provision also suggested that the subsection
require advance notice to the patient; some
suggested a specific period for advance no-
tice such as 90 days. Other commenters
stated that the requirement in the proposed
subsection for "immediate notice” to the in-
sured is unworkable.

Several commenters objected to the 90-day
limit for continuing care by the terminating
provider, arguing that continuity requires ref-
erence to clinical standards rather than an
arbitrary deadline; these commenters sug-
gested that the physician or provider continue
to be compensated by the plan until the con-
clusion of the "episode of care” or an “epi-
sode of acute care”.

Some commenters slated that the insurer
should reimburse the terminated provider at
the contract amount unless it is based on a
discounted fee, in which case reimbursement
should be based on reasonable and custom-
ary charges and that the provider should be

required to accept the plan's payment as pay-
ment in full and not seek additional compen-
sation from the patient.

A few commenters requested that "special
circumstances" include women at or beyond
the 24th week of pregnancy or the second
trimester rather than "in the third trimester”.
Many commenters requested that the sub-
saction specify that a plan need not continue
payment 1o a physician or provider removed
for qualty of care reasons. Some
commenters requested that the continuity of
care provision be available to all patients, not
just those with special circumstances.

An opponent of the provision commented that
the contract terms, not "medical prudence”
should govern continuity of care provisions
and they should apply to all insureds.

Many commenters requested that the rule
clarify that a provider removed for quality of
care reasons need not be compensated for
continuing to see a patient. Several
commenters stated that the language should
be clarified, specifying such things as who will
make final decision as to when continuity of
care is required, who will monitor the pro-
cess, and further defining special circum-
stances. Some commenters Supported
including the term “disability"; others sug-
gested it be deleted as being vague. A few
commenters suggested that the subsection
require that continuity of care be requested
by the treating physician or health care pro-
vider. Some commenters stated that the in-
surer should not be responsible for payment
after a provider voluntarily drops from a net-
work.

A few commenters recommended that the
words "plan termination” be deleted from the
subsection because those words are used in
a situation in which a group contract holder
terminates the contract rather than the situa-
tion in which a preferred provider or provider
network is terminated by the insurer. Agency
response: There is general agreement that
some provision for continuity of treatment is
desirable. The agency disagrees that contract
terms rather than medical prudence should
govern continuity of care; contract provisions
must not undermine the exercise of medical
prudence.

The agency agrees that the subsection
should require pre-termination notice to the
patients so that patients may begin to make
arrangements with other providers or request
continuity of freatment through their cumrent
providers. The agency agrees that immediate
notice is unworkable but has rejected the
comments that an advance notice period,
such as 90 days, should be specified in the
subsection because this is too inflexible. The
subsection has been changed to require rea-
sonable advance notice to the insured of an
impending termination of a provider currently
treating the insured. The depariment will
monitor complaints to determine it more spe-
cific requirement of advance notice is neces-
sary.

In response to comments, the commissioner
has adopled language clarifying that the pro-
visions do not apply to a physician or provider
removed for quality of care reasons and clari-
fying the meaning of "special circumstance.”
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For clarification, the commissioner has
changed "third trimester” to "24th week” of
pregnancy. "Second trimester” has not been
added because this would require continued
reimbursement at the preferred provider rate
long beyond that required for other conditions
and the agency believes that the requirement
for reimbursement at the preferred provider
rate after the 24th week of pregnancy along
with the reasonable advance notice that must
be given to the insured will give the insured
sufficient time to find a qualified preferred
provider. The subsection has been changed
to specify that the physician or provider must
identify a patient’s special circumstances to
the plan and request that the patient continue
under his or her care, and to prohibit the
physician or provider from seeking compen-
sation from the patient beyond what the pa-
tient would have been responsile for under
the plan. These changes have been made in
response to comments to clarify the proce-
dures by which the continuity of care require-
ments will be applied.

The agency disagrees with comments sug-
gesting that compensation should be at a rate
different than the physician or provider re-
ceived under the plan (preferved provider
rate) because that would impose additional
costs on the plan and it is reasonable for the
physician or provider tc continue to accept
compensation at the preferred provider rate
for the limited time required to complete the
patient’s care or arrange for the patient’s safe
transfer to another treating physician or pro-
vider. The 90-day limit on conlinued reim-
bursement to the terminated provider is the
maximum time required by the subsection but
plans and physicians or providers may extend
this time period by contract or by agreement
on a case-by-case basis as needed. Based
on information received by the department,
the commissioner beliaves that many man-
aged care plans currently negotiate continuity
of treatment based on the needs of the pa-
tient and. hopes that arangements beyond
thcse mandated by the rules based on the
needs of individual patients will continue.

The agency disagrees with the suggestion
that continuity of care be required to continue
until the conclusion of an episode of care
because this could ke such a long period of
time that this provision wouid undermine the
managed care plan's control of its preferred
provider network. The agency believes,
based upon the definition of acute care pro-
vided by the commenter, that an "episode of
acute care” would be covered by the
90-day period in the proposed language. The
agency believes that the subsection should
apply for the benefit of the patient, whether
the plan or the health care provider initiates
the termination and therefore rejects the sug-
gestion that the provisions should not apply if
a physician or provider voluntarily terminates
from the network.

"Plan termination” will be deleted from the
subsection. References to termination of pre-
ferred providers includes termination by the
insurer or either an individual provider or a
network of preferred providers. The provision
is not intended to apply to a situation where
the group or individual contract holder termi-
nates the contract with the insurer because
the insurer would not be receiving any pre-
mium payments.

Section 3.3704(4) (changed to §3.3704(5))-
Emergency care services Many commenters
expressed strong support for the rules relat-
ing to emergency care services. This issue,
stated many commenters, is a crucial one to
consumers of managed care plans. Accord-
ing to these commenters, the subsection will
prevent unnecessary delays in providing
emergency care service, avoid inappropriate
denials of coverage and improve the overall
health care provided by managed care plans.

Some commenters expressed their concern
that the emergency care provisions will im-
pose costly burdens upon managed care
plans to pay for non-emergency care ren-
dered in a hospital emergency depariment.
As an illustration, one commenter stated that
if a patient presents at the emergency depart-
ment with an ordinary cold, potentially costly
emergency medical screening examinations
and treatment would be required to be cov-
ered.

A few commenters stated that the subsection
should not impose any requirement for cover-
age for emergency care services stating that
this would undermine the insurer's plan of
benefits and the preferred provider organiza-
tion's coniracting arrangements. Several
commenters stated that the agency shouid
not enact any rules concerning emergency
care because the Governor's veto message
did not specifically mention emergency care.

Several commenters recommended that the
subsection clarify that coverage for emer-
gency care services must be provided without
regard to whether the provider is a preferred
provider.

Several commenters stated that the term
"emergency department” used in the subsec-
tion should be changed 1o “emergency room”
to make it clear that only emergency medical
conditions are intended to be covered. One
commenter suggested that use of the term
"emergency departiment” is too restrictive and
that the reimbursement obligation should be
imposed regardless of where patients receive
emergency care.

Some commenters stated that in general
emergency care requirements could increase
costs 0 managed care plans if services are
unnecessarily utilized for non-emergency sit-
uations.

A few commenters suggested that reimburse-
ment for emergency care services should be
determined retrospectively in light ot whether
an emergency medical condition actually ex-
isted or, for the emergency medical screening
examination, whether a prudent layperson
would have reasonably believed a medical
screening examination was necessary. An-
other commenter stated that reimbursement
should be withheld unless the treating pro-
vider certifies that an actual emergency medi-
cal condition existed.

Many of the commenters addressed the por-
tion of the subsection prohibiting denial of
reimbursement for medical screening exami-
nations to determine whether an emergency
medical condition exists. Some commenters
recommended deletion of the word “initial”
used to describe the medical screening ex-
amination to determine whether an emer-

gency medical condition exists. These
commenters stated that the word "initial" is
not used in either federal or state regulations
concerning emergency services. Other
commenters requested the insertion of the
word "necessary” before the phrase "toc deter-
mine whether an emergency medical condi-
tion exists” in order to clarify that only
screening tests that are necessary to the de-
termination of whether an emergency medical
condition exists must be covered by insurer.
Other commenters requested that the term
"appropriate” be inserted to modify medical
screening examinations because that term is
used in federal law which mandates the provi-
sion of emergency services by hospitals.

Several commenters recommended that the
subsection require coverage of not only a
screening examination but also diagnostic
tests and other procedures to determine
whether an emergency condition exists. Sev-
eral commenters requested that the subsec-
tion provide for medical screening
examinations to be conducted only by or at
the direction of a physician.

Several commenters requested that the term
"medically necessary” be removed from the
portion of the subsection prohibiting denial of
reimbursement for treatment and stabilization
of an emergency medical condition. These
commenters stated that the definition of
emergency care in §3.3702 already
establishes medical necessity making the use
of the term here redundant.

With regard to post-stabilization care, some
commenters requested that a requirement be
imposed on insurers 1o respond to inquires of
a ftrealing provider concerning post-
stabilization care within a defined time period
like that required under the proposed depan-
ment rules concerning HMOs. One
commenter stated that language in the exist-
ing subsection requiring reimbursement for
post-stabilization care at the preferred pro-
vider rate if the insured "cannot reasonably
reach a preferred provider” is vague.

Several commenters recommended that the
words "for an emergency condition” be in-
serted affer "or services originating in a hos-
pital emergency departmem following
treatment and stabilization” in order to clarity
that the required reimbursement is for post-
stabilization of an emergency condition. One
commenter recommended insertion of the
words "the insured” before "cannot reason-
ably reach” in the post-stabilization care pro-
vision while another commenter suggested
that the words "the treating physician” should
be inserted here. Some commenters recom-
mended substitution of the words "emergency
care services” or “care for an emergency
medical condition” for the words "under emer-
gency conditions” in the post-stabilization
care provision. These commenters stated that
the words "under emergency conditions "
were ill-defined and that this provision should
be consistent with the provision requiring re-
imbursement for treatment and stabilization of
an emergency medical condition.

A few commenters stated that the subseclion
should require post-stabilization care to be
reimbursed al the trealing provider's rate
rather than at the preferred provider rate.
Agency respense:
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The agency agrees that the subsection will
help clarify coverage for emergency care ser-
vices and should provide greater assurances
to consumers of managed care products. The
subsection will also address some of the
questions that have arisen in this area and
provide greater direction to insurers. The
emergency care provisions are consistent
with the Governor's proclamation which ad-
dressed the need to provide patient protection
and quality assurance and to expand patient
freedom of choice.

The subsection is not intended to mandate
coverage for situations which are clearly non-
emergencies. The agency believes that defi-
nition of "emergency care” in §3.3702, to-
gether with cther language in this subsection,
should avoid payment for inappropriate uses
of emergency care services. Moreover, man-
aged care plans already do and should con-
finue to educate their members concerning
the appropriate use of emergency care ser-
vices. Also, the disclosure provisions in
§3.3704(7) require the inswrer to give infor-
mation to prospeclive insureds about access
to ‘after-hours care. The availability of, and
information about after-hours care should
also help direct patients away from emer-
gency departments for non-emergency situa-
tions. As suggested by one commenter, if a
patient comes to the emergency department
with a cokl, a screening examination neces-
sary to determine whether an emergency
medical condition exists should not be costly,
if needed at all under such circumstances.
Once it is determined that the patient has a
cokl, emergency care services would not be
considered necessary and would not be cov-
ered. No coverage would be required for
freatment after stabilization because no
emergency condition existed to which this
treatment would relate.

The agency disagrees that these require-
ments disrupt an insurer's plan of benefits
and a preferred provider organization's con-
tracting arrangements. Emergency care ser-
vices are already required to be provided in
health insurance policies and the subsection
is intended to clarify what services must be
reimbursed and under what circumstances.

The subsection has been reorganized and
renumbered to clarify that the emergency ser-
vices specified must be covered at the pre-
ferred provider level of benefits without
regard to whether the provider furnishing the
services has contractual or other arrange-
ment with the insurer or preferred provider
plan. The subsection as reorganized more
closely resembles the HMO rules on this sub-
ject while maintaining differences which re-
flect the distinctions between HMO and PPO
plans.

The agency disagrees that the term "emer-
gency room" should be substituted for "emer-
gency department” because it believes the
term "emergency room" is too restrictive. On
the other hand, the agency does not believe
the term "emergency department” is unduly
restrictive. These rules are intended for gen-
eral application and the agency believes they
are adequate because most patients present
to the emergency department of a hospital in
a medical emergency situation. The agency
expects that for rare circumstances when a

true emergency is handled outside a hospital,
reimbursement will be determined on a case-
by-case basis. The subsection is not intended
to prohibit or limit reimbursement for emer-
gency care services rendered outside the
emergency department of a hospital.

The commissioner disagrees that reimburse-
ment for emergency care services should be
determined refrospectively by the insurer or
based on certification by the treating provider.
This can create a chilling effect on patients
which can cause delays in patients seeking
needed emergency care. The agency dis-
agrees that a prudent layperson standard
should be applied to a decision concerning
the necessity for an emergency screening
examination. This kind of determination is
best made by a practitioner under the circum-
stances of each medical emergency.

The agency agrees that the term Tinitial®
shouki be deleted from the subsection be-
cause it is not a term used in either federal or
slate regulation and may be interpreted to
inappropriately restrict reimbursement. The
agency further agrees that the term "neces-
sary” should be inserted to modify "to deter-
mine whether the emergency condition
exists." The agency believes that the addition
of this term will clarify that the screening
examination must be related to a determina-
tion of whether an efmergency medical condi-
tion exists. The agency disagrees with adding
the term “appropriate” or that the subsection
must specify coverage of diagnostic testing in
order to be consistent with federal law. The
subsection provides that a health care plan
must cover any medical screening examina-
tion or "other evaluation required by state or
federal law"™ which is necessary to determine
whether a medical emergency condition ex-
ists. This would include an examination as
described by the Emergency Medical Treat-
ment and Active Labor Act, 42 United States
Code, §1395dd.

The agency disagrees that the subsection
should limit persons who can conduct emer-
gency screening examinations to physicians.
Such a provision would be unduly restrictive
and, under some circumstances, it may be
more appropriate for another type of healtth
care provider to conduct a screening exami-
nation.

The agency agrees that the term "medically”
used to m.odify necessary emergency care is
redundant and its use could be confusing
because the term "medically necessary” may
be defined ditferently in ditferent health poli-
cies. The word has been deleted. The sub-
section will retain the word "necessary,”
however.

The agency disagrees with the comments
that a time limit similar to that found in the
HMO rules needs to be imposed on the in-
surer or PPO plan within which either of those
entities must respond to inquires from a treat-
ing provider concerning post-stabilization
care. The subsection requires payment at the
preferred provider rate if the insured "cannot
reasonably reach a preferred provider." Un-
der circumstances in which an insured can
reasonably reach a preferred provider, an in-
surer must still pay reimbursement for the
services but reimbursement would be at the
non-preferred provider rate. The phrase "can-

not reasonably reach a preferred provider”
was in the subsection prior to the proposed
amendments and the agency has not re-
ceived any complaints or information that this
language has caused problems or been mis-
understood.

The subsection already provides for payment
to the freating provider for post-stabilization
care under circumstances in which the in-
sured cannot reasonably reach a preferred
provider or reasonably be expected to trans-
fer to a preferred provider at the treating
provider's rate rather than at a discounted
rate by requiring reimbursement to the in-
sured at the preferred provider level of bene-
fits; no change to the subsection is
necessary. in response to comments the
agency will add "of an emergency medical
condition” after the words "treatment and sta-
bilization” 1o clarify that reimbursement at the
preferred provider level of benefils applies to
post-stabilization care related to an emer-
gency condition. The subsection as reorga-
nized has deleted “under emergency
conditions™ and inserted "the insured” before
the phrase "cannot reasonably reach,” as re-
quested by the commenters.

Section 3.3704(5) (changes to §3.3704(7))-
Disclosure Requirements. Many commenters
strongly supported the disclosure of informa-
tion concerning PPO plan terms and condi-
tions in a uniform and consistent manner to
enable consumers to make informed deci-
sions when choosing among plans. Some
commenters made suggested language
changes to this subsection while others sup-
ported the subsection as proposed. Some
commenters did not support the inclusion of
this subsection. A commenter stated that the
information required to be disclosed would be
of no interest to the public. Another
commenter stated that the requirement would
duplicate what is required under ERISA.

Several commenters requested that the dis-
closure form also be provided to the employer
or other group coniract holder contracting for
the insurance not just to "prospective in-
sureds.” Another commenter stated that for
group coverage, the subsection should re-
quire the insurer to provide an employer or
other prospective group contract holder with
sufficient copies of the disclosure information
for distribution to all employees or mernbers.

Many commenters requested that the infor-
mation be required to be in a particular “for-
mat” rather than in a "form prescribed by the
department” because, these commenters
stated, use of a form prescribed by the de-
partment would be coslly and businesses
should not be required to follow government
prescribed forms. A few commenters dis-
agreed that the information should be re-
quired to ke provided in a particular “form™ or
"format” and recommended that the subsec-
tion only state the information to be disclosed
and allow the insurer to determine the format.
Some commenters stated that the types of
information required to be disclosed by the
subseciion are already cumrently available
upon request from some insurers and thus
the subsection is unnecessary. A few
commenters suggested that the department
allow insurers to make available a certificate
of insurance or an outline of coverage in lieu
of the disclosure information.
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Several commenters suggested that the
words "shall make available” be changed to
"shall provide.” Others recommended that the
foom be provided "upon request.” Other
commenters requested that "upon request”
not be added.

Several commenters stated that the subsec-
tion should require all marketing materials to
contain the required disclosure information.
One commenter suggested that the subsec-
tion require the disclosure information to be
mailed within two working days of a request
for it.

A commenter suggested that the disclosures
be required to be available in a variety of
language formats including in the primary lan-
guage of 10% or more the of the residents of
the service area, in Braille and on audio tape.
A commenter stated that the subsection
would impose greater readability require-
ments on PPOs than on other kinds of health
policies.

Many commenters suggested changes to the
list of items required to be disclosed by the
subsection. A few commenters recommended
that the list be reordered to provide consum-
ers with the more important information first.
Several commenters stated that the insurer’s
phons number required to be included in the
disclosure information for insureds to obtain
additional information should be a toll-free
number. A commenter recommended that the
disclosure form also specify what other types
of information are available as well as giving
a toll-free number. A commenter suggested
the disclosure include an explanation of the
difference between a PPO and an HMO and
a statement in 12 point type that the disclo-
sures are required to be in & standard format
for comparison.

A commenter requested that the item requir-
ing disclosure of emergency care benefits
specify that the disclosure include language
that emergency care will be covered no mat-
ter where it is delivered. Another commenter
requested that the disclosure include informa-
tion on obtaining after-hours care.

Numerous commenters slated that the re-
quirement for disclosure of the drug formulary
as proposed was 100 broad and would require
insurers to produce long lists of drugs that
would be constantly changing and wouid not
be meaningful to consumers. Several of
these commenters recommended that the
words "existence of" be added to modify
"drug formulary” to clarify that the entire drug
formulary need not be reproduced in the dis-
closure forms. Several commenters re-
quested specific language to clarify that
preexisting condition limitations must be dis-
closed. One of these commenters also re-
quested dfsclosure of the number of years of
medical history that will be considered in de-
termining preexisting conditions.

A commenter requested deletion of the words
"plan termination” from the requirement to
disclose continuity of treatment provisions for
the same reasons the commenter requested
the words be deleted from §3.3703(3). A
commenter recommended that the provision
concerning continuation of coverage in the
event of discontinuance or replacement of the
policy should be deleted. Some commenters

requested that complaint and grievance pro-
cedures be required to be disclosed including
information concerning the prohibition against
retaliation and the names and numbers of
individuals responsible for processing com-

plaints.

Several commenters requested inat the
names of providers not accepting new pa-
tients should be disclosed along with the
names of providers confracting with more
than one plan and the total number of pa-
tients treated by each provider. A commenter
suggested that the requirement for discloswe
of the service area should include a state-
ment that if the insured has to drive more
than 20 minutes to obtain preferred provider
benefits, the plan would be required to reim-
burse a non-preferred provider closer to the
insurad at the preferred provider rate. Several
commenters requested mandated disclosure
of preferred provider-to-insured ratios and in-
formation related to hold-harmless require-
ments.

Agency response: The agency agrees that
requiring the disclosure of information about
PPO plans to be made available in an uni-
form and consistent manner will assist con-
sumers in making informed choices when
choosing among plans and enhance their
freedom of choice. The agency disagrees that
the information will be of no interest to the
public. The agency recognizes that some of
the information required to be disclosed may
duplicate disclosure requirements contained
in federal law but not all of the information
required by this subsection is disclosed under
federal law. All prospective group contract
holders and prospective insureds should be
able to receive the same information, not just
those covered by plans subject to federal law.

The agency agrees that an employer should
be provided with the disclosure information
upon request. The words “group contract
holder” have been added to the subsection to
clarify the commissioner's intent that an in-
surer must also provide the disclosure infor-
mation to an employer or other group contract
holder. The agency does not agree, however,
that the subsection should expressly mandate
insurers to provide employers or other pro-
speclive group contract holders with sufficient
numbers of disclosure statements to distrib-
ute to all of their employees or members due
to the costs this would impose; however, the
agency encourages insurers to cooperale
with prospective group contract holders when
they make such a reques!. The insurer must
respond, however, to requests for information
from prospective insureds.

The agency agrees that the required disclo-
sures need not be "in a form prescribed by
the department." The term "format" has been
substituted. The agency believes that requir-
ing the information to be disclosed in a set
format will help consumers make compari-
sons from plan to plan. The agency disagrees
with the suggestions that an insurer should
be able to substitute a certificate of insurance
or outline of coverage for the required infor-
mation. The layout and format of certificates
of insurance are not prescribed and providing
these to consumers would not facilitate plan
comparison. Outlines of coverage may not
provide all of the information required to be

included by this subsection again defeating
the purpose of facilitating ease of compari-
son.

The agancy agrees that "shall make avail-
able” should be changed to "shall provide® for
clarification. The agency also agrees that
"upon request” should be added to be consis-
tent with the HMO rules and to reduce costs
by requiring the information to be provided
only to persons interested in the coverage.

The agency believes thal the requirement to
include the disclosure statement in all market-
ing materials would be too costly and would
duplicate some of the information already
made available by the insurer. The sugges-
tion that the disclosure form be mailed within
two working days of the request has not been
adopted; however, the department will moni-
tor complaints in this regard, if any, to deter-
mine if further amendment of the subsection
may be appropriate.

To keep costs at a minimurmn, the subsection
will not require that disclosures be provided in
different languages, in Braille or on audio
tape; however, the department encourages
insurers to make the disclosure information
accessible and otherwise to provide assis-
tance to those who request it. The subsection
does not put any greater readability require-
ments on insurance contracts with preferred
provider provisions than are required for any
other health benefit plans that must comply
with the department’s rules.

In response to comments the agency has
revised the list of items required to be dis-
closed to prospective group contract holders
and prospeclive insureds and has reordered
the items. Although the agency believes dis-
closure of all of these items is important to
consumers, the agency believes it has put the
items of more general interest first. The
agency agrees that a toll-free number should
be provided. Although certain insurers who
transact only a small amount of business in
the state are exempted by statule (Insurance
Code Article 21.71) and rule (28 Texas Ad-
ministration Code, §1.601) from the require-
ment of maintaining a toll-free number, the
department believes that most of these insur-
ers currently provide a toll-free number. The
depariment encourages all insurers otherwise
exempt from this requirement to mainlain a
toll-free number for prospective as well as
existing insureds to obtain information about
their PPO plans.

The agency disagrees that the disclosure
shoukd contain an explanation of the differ-
ence between HMOs and PPOs and a slate-
ment that the disclosures are required to be
in standard format. Information concerning
HMOs in a PPO disclosure form might be
confusing to consumers. Instead, the agency
has added a requirement that the insurer
disclose that the coverage is provided by an
insurance company, the name of the insur-
ance company and that the insurance con-
tract contains preferred provider benefits. The
requested 12 point type statement is unnec-
essary because the format requirement in this
subsection will allow consumers to make
comparisons.

The agency disagrees that the disclosure
needs 1o explicitly state that emergency care
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benefits will be provided no matter where
delivered. This is implicit in requiring a disclo-
sure of these benefits. The agency agrees
that information about after-hours care should
be disclosed. Disclosure of this information
can help direct insureds away from emer-
gency departments for non-emergency condi-
tions. .

The agency does not intend to require discio-
sure of an entire drug formulary because it
would be costly to do so and the formulary
would need to be updated constantly The
subsection has been reworded to require dis-
closure of the existence of any drug formulary
limitations. The agency has added language
clarifying that any preexisting condition limita-
tion must be disclosed. It is unnhecessary to
specify that this information must include the
number of years of medical history used to
determine preexisting conditions because full
disclosure will require the inclusion of this
information.

"Plan lermination” has been deleted from the
subsection to be consistent with the deletion
to these words in §3.3703(3). The agency
agrees that disclosure concerning continua-
tion of coverage in the event of discontinu-
ance or replacement of a policy should be
deleted because such provisions would be
lengthy, complicated and of interest to only a
small number of prospective insureds. Also,
statutes and other agency rules fully address
these requirements. The agency has modified
the subsection to require disclosure of com-
plaint and gnevance procedures as requested
by the commenters.

The agency agrees that information concern-
ing which providers are not accepling new
patients is important to consumers and
shoulkd be disclosed. The subsection has
been modified accordingly. The agency dis-
agrees, however, that providers contracting
with more than one plan and the total number
of patients treated shoukd be disclosed as this
information would constantly change, would
be 100 costly to implement and would be only
of limiled use to the consumer. The agency
disagrees with the comment that the service
area disclosure should include a requirement
for reimbursement at the preferred provider
rate if an insured has to drive more than 20
minutes, to reach a preferred provider. This
would be a substantive requirement rather
than a disclosure requirement. The agency
has not received complaints concerning this
issue; nevertheless the agency will continue
to monitor complaints to determine whether
future rulemaking may be necessary concern-
ing this issue. The agency disagrees that
disclosure of preferred provider-to-insured ra-
tios should be required because this informa-
tion alone could be misieading to consumers.
The department will monitor complaints that
sufficient preferred providers are not available
to insureds. The requested disclosure of hold-
harmless requirements has raised a new sub-
stantive issue. This comment was related to
one requesting a new provision in the
subchapter concerning hold-harmless
clauses in provider contracts in which the
provider would agree to look only to the in-
surer for payment and not to the insured. The
department will study this issue to determine
whehter t may be appropriate for future
rulemaking.

Section 3.3704(6) (changed to §3.3704(8))-
Filing Requirements A commenter questioned
the authority to require information which
must be disclosed o prospective group con-
tract holders and insureds to be filed with the
depariment. A commenter asked whether in-
surers would be required to file all advertising
for their PPO plans. A commenter requested
the agency to delete this subsection. Another
commenter requested the agency to add a
date on which the list of providers must be
filed annually with the department. Agency
response: The subsection does not mandate
the filing ot all advertising with the department
but requires an insurer to file the information
provided to prospective group contract hold-
ers and insureds and to file annually their
provider lists and service areas. The agency
is considering the appropriateness of rules
requiring the filing of all advertising for man-
aged care plans, however. In the meantime,
the agency will refain this subsection because
it is necessary for the agency to monitor
comphance with the disclosure requirements.
The subsection has been amended to include
a date by which insurers must file their annual
list of providers.

Section 3.3704(7) (changed to §3.3704(9))-
Provider directory to be sent to insureds quar-
terly. Several commenters stated that the re-
quirement for a cumrent provider directory to
be sent to insureds quarterly would drive up
costs significantly and is not necessary be-
cause the subsection also requires a toll-free
number for inSureds to obtain that informa-
tion. A commenter slated that because net-
works provide toll-free numbers, insurers
should not have to provide one. Another
commenter stated an that exception from the
quarterly provider list and toll-free number
should be made for small employer carriers.

Agency response: The agency agrees that a
complete provider list sent quarterly to all
enroliees would be more costly than it would
be useful. In order to reduce costs, the
agency has rewritten the subsection to re-
quire this list to be sent annually. Supplying
insureds with an updated provider list annu-
ally plus providing a toll-free number for in-
sureds to call to obtain a current provider list
should suffice. Insurers may use the same
tol-free number as that used to provide in-
sureds with other information, for example by
§3.3704(5). The agency does not agree that
small employer carriers should be exempt
from the subseclion as revised. Insureds
need access to cument information about
available providers to be able to make in-
formed choices.

Section 3.3704(8) (changed to §3.3704(10))-
Prohibition on Misleading Information. A
commentes stated that this subsection, which
appeared to be derived from various statutes
prohibiting the dissemination of false or mis-
leading consumer information, was unneces-
sary in light of the exisling statutory
provisions and would create confusion over
whether the intent was to create a new type
of cause of action. The commenter recom-
mended deletion of the subsection.

Agency Response: The agency agrees that
the language in this subsection should be
simplified but does .not agree that the subsec-
tion should be deleted. The language has

been changed accordingly and is substan-
tially the same as that in the HMO rules. The
intent in adding this subsection was not to
create a new or different cause of action but
to emphasize that consumers must be given
thorough and accurate information about
PPO plans and the failure to do so may result
in agency enforcement.

Section 3.3705(2) (changed to §3.3705(3))-
Retaliation. Most commenters support this
proposed subsection. Several commenters
suggested that the subsection should extend
protection against retaliatory actions to physi-
cians and providers who complain or appeal
a decision on behalf of their patients, espe-
cially in ulilization review situations. Other
commenters suggested that complaints and
appeals should be uniformly recorded and
monitored by the depariment and that the
proposed rule should be ajgressively en-
forced. A commenter stressed that this rule is
very important for persons with disabilities
since, based upon information from other
states, disabled persons expect to experience
move bariers to qualily services than other
individuals.

Some commenters argued that insertion of
the word "solely™ before the words "before the
insured" clarifies that there are other accept-
able,reasons for termination of coverage and
avoids a situation where an insured or em-
ployer might complain in anticipation of termi-
nation ol coverage to prevent it. Agency
response: The department agrees that the
proposed section should be expanded to pro-
hibit retaliatory actions againsi physicians
and providers who, on behalf of their patients,
complain or appeal a decision of an insurer.
The department strongly believes that a phy-
sician or provider should feel free to act as an
advocate on behalf of a patient who the phy-
sician or provider reasonably believes has
been or will be denied medically necessary
and appropriate health care services covered
by an insurer. For this reason, the department
has amended this section to clarify an insurer
may not retaliate against a physician, pro-
vider or insured for complaining or appealing
a decision of the insurer on behalf of the
insured. The depariment agrees that com-
plaints against insurers should be uniformly
recorded and monitored.

The depariment disagrees that the word
"solely” should be inseited before the words
*because the insured.” The department be-
lieves insertion of the word "solely" would
make the provision unenforceable by the de-
partment because an insurer could easily es-
tablish more than one reason for taking the
retaliatory action other than a complaint or
appeal of a decision. The department dis-
agrees that the provision as worded would
effectively prevent an insurer from terminating
a provider who had complained on behalf of
an insured in anticipation of the provider's
termination from the plan in order to prevent
termination. There can be many legitimate
reasons to termindte a provider, but retalia-
tion for a complaint on behalf of a patient is
not one of them.

Section 3.3705(2) (changed to §3.3705(4))-
Provider Termination. Several commenters
supported the requirement that written rea-
sons be given prior to termination of a con-
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fract with a prefered provider. Some
commenters, however, objected to this re-
quirement as costly. These commenters
stated that the contract should be terminated
in accordance with coniractual provisions and
that any additional requirements would create
a special employment class for physicians
and health care providers. A few commenters
recommendad prescribing the time frame in
which written reasons must be provided. One
commenter suggested that the PPO or in-
surer be required to provide written reasons
for termination within ten days of notification
of termination.

Many commenters supported the idea of an
advisory review panel to review termination
decisions but stated that the advisory review
panels should be available to alj providers,
not just to physicians. Several commenters
requested language requiring the insurer to
disclose the advisory review panel's recom-
mendaiion to the affected physician, along
with an explanation by the insurer if the in-
swer rejected the panel's recommendation.
Other comments suggested that an explana-
tion should only be required to be made avail-
able upon request by the affected physician.

Some commenters expressed coricern that
the requirement for a pretermination advisory
panel review would prohibit an insurer from
terminating & physician where continued
practice constitules imminent threat of harm
to patients or against whom license action is
pending and suggested that the rule allow
summary suspension for patient safety rea-
sons. A commenter objected to the require-
ment of the advisory review panel process in
the event of termination due to economic
considerations. One commenter stated that
the rule should set out the proper reasons for
termination.

Agency response: The agency agrees that
the requirement to provide written reasons for
termination of a physician or provider should
be retained and will not add significant admin-
istrative cost because the insurer is simply
required to inform the terminated physician or
provider of the reasons for its decision. This
requirement is consistent with the goal ctf
maintaining availability of quality care and
coverage. The depariment has not added
specific response times for providing written
reasons for termination believing that the ex-
isting requirements are adequate to produce
timely responses; the department will monitor
complaints 1o determine it insurers are failing
1o respond timely to terminated physicians or
providers.

The subsection is designed to provide a re-
view process for a physician before termina-
tion without imposing additional cost on the
insurer by requiring the advisory review panel
only if requested by the affected physician.
The agency agrees that the recommenda-
tions of the panel and any decision of the
insurer if contrary to the panel's recommen-
dation should be provided to the affected phy-
sician upon request, and the subsection has
been changed accordingly.

Provisions have been included which would
permit immediate action in the event of immi-
nent threat ot harm 1o patients. The commis-
sioner rejects the suggestion that review
panels not be used when a termination is for

economic reasons because a meaningful re-
view mechanism must apply equally to all
terminations. It the review panel were re-
quired only when a physician is terminated for
non-economic (quality of care) reasons re-
view would rarely be afforded because most
insurers would simply slate that the termina-
tion is for economic reasons thus the insurer
could avoid detailing a quality of care reason
for termination and review. There may be
many appropriate reasons for termination of a
physician or provider's participation in a PP@
plan and the department does not bislieve it is
necessary or advisable to attempt to list thern
in an agency rule.

Section 3.3705(4) (changed 1o §3.3705(5))-
Economic Profiling. Many commenters sup-
ported the disclosure of economic profiling
information to physicians and providers. Sup-
porters of disclosure also opposed the "mar-
ket strategies” exception as unclear or as a
loophole which wouid defeat the purpose of
the subsection and requested additional lan-
guage requiring that economic profiling be
adjusted for case mix and other factors which
may affect higher or lower costs. Other
commenters opposed the section as vague,
burdensome and costly, requiring the disclo-
sure of private business information and ben-
efiting providers rather than patients. Several
commenters suggested that the entire section
be deleted. Some commenters who objected
to the disclosure of economic profiling stated
that the types of risk adjustment mechanisms
used by insurers are crude, uncertainty about
their effectiveness of practicality exists and
that the meaning of economic profiling is un-
clear. One commenter suggested that if eco-
nomic profiling information is shared with
physicians, it should also be made available
to purchasers. Some commenters requested
that if the section is retained, it should be
narrowed to be provided only upon written
request to require only that an insurer provide
written criteria to a terminated provider if eco-
nomic profiling is part of the reason for termi-
nation.

Agency Response: GCommenters have ex-
plained that the term "economic profiling” is a
term of art used to describe the evaluation of
a particular physician or provider based on
comparisons af money expended by that phy-
sician or provider in relation to other physi-
cians or providers in the network. The
department accepts that definition for the
term as used in this subsection. The depart-
ment accepls the objection that mandated
disclosure of detailed economic measure-
ments of individual performance by all pre-
femred physicians or providers fo any
requesting physician or provider could be bur-
densome to the insurer. However, it such
evaluations are used, an affected physician
or provider should have access to the criteria
by which the physician or provider is mea-
sured and to the physician's or provider's own
economic profile. The language of the sub-
section has been amended to limit required
disclosure accordingly. Narrowing the. infor-
mation available to that pertinent only to a
requesting physician or provider obviates the
need for the "market strategies” exception,
which has been deleted.

Section 3.3705(6)-Deleted Section Deeming
Compliance. One commenter supported the

deletion of the subsection deeming insurers
to be in compliance with the requirements of
the subchapter upon approval of policy forms.
One commenter opposed tha deletion of this
subsection.

Agency Response: The agency agrees that
the provision should be deleted. The agency
believes that this provision as written was not-
binding on the agency and was unnecessary.
Also, several amended and new sections of
the subchapter create ongoing obligations
which cannot be met merely upon raview and
approval of a policy form.

Section 3.3705(6) (changed to §3.3705)-
Utilization Review. One commenter opposed
the language referencing the provisions of
Article 21.58A on the basis thai it removes
opportunities for the participating community
practitioner to have input into the insurer's
utilization review process.

Agency response: The agency believes that
changes should be made to the prior subsec-
tion concerning utilization review. Actions
faken related to utilization review are gov-
erned by the provisions of Article 21.58A,
Texas Insurance Code and Subchapter R of
Chapter 19 of Texas Administrative Code.
The original adoption of this subsection pre-
dates those laws. The changes to this sub-
section are necessary to avoid discrepancies
or duplication in the requirements related to
utilization review. Upon review of this com-
ment, however, the agency believes that as
defined in §3.3702, the term "utilization re-
visw" is inconsistent with the definition con-
tained in Adicle 21.58A and should be
revised to be consistent with that article. The
agency has revised this definition accord-
ingly The agency believes the commenter
may have misunderstood the agency’s intent
in revising this subsection. The agency does
not intend for the revised subsection to dimin-
ish the treating physician’s role in the utiliza-
tion review process and does not believe the
revised subsection will have that effect.

Section 3.3705(7) (changed to §3.3705(8))-
Hold-harmless provision. A few commenters
requested that the hold-harmiess provision be
expanded to include a provision similar to that
in the HMO rules 28 Texas Administrative
Code, §11. 1102 in which a provider would
agree to look only to the insurer for payment
and not to the insured.

Agency response: Expanding the hold-
harmless provision as requested is a new
issue that is beyond the scope of this
rulemaking. The agency will study this issue
to determine whether it may be appropriate
for future rulemaking.

Because of the number of proposed amend-
ments to these rules and the complexity of
the issues raised, it is difficult to categorize
the comments as either "for" or "against”
adoption of the ruies. Most commenters ex-
pressed some level of support for the amend-
ments and offeced some criticisms or
suggested changes; those commenters are
listed as "for with changes”. A few
commenters offered no positive commenits
and objected to certain provisions in the
rules; those commenters are listed as
"aganst”. No commenter suggested that the
proposed amendments be withdrawn.
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For with changes: Advocacy, Inc., Alliance for
Managed Care-Aetna, American Medical Se-
curity, American National Insurance Com-
pany, Baylor Unwversity Medical Center, The
Beacon, Blue Cross and Blue Shield of
Texas, Brinker International, Center for Public
,Policy Priorities, City of Houston, Clark,
Thomas & Winters, Clear Lake Rehabilitation
Association, Consortium of Texas Centified
Nurse-Midwives, Consumers Union, Coro-
nado Hospital, Disability Policy Consortium,
Doctors Hosprtal, DuPont Human Resources,
EmCare, Group Health Association of Amer-
ica, Harris County Medical Society, Haynes &
Boone, Health Insurance Association of
America, Holy Family Services, individual ad-
vanced practice nurses, individual cerified
nurse-midwives, individual consumers, indi-
vidual emergency physicians, Jenkens &
Gilchnist, John Hancock Mutual Life Insur-
ance Company, Kaiser Foundation Health
Plan of Texas, M. D. Anderson Cancer Cen-
ter, Mental Health Association in Texas,
Metroplex Emergency Physician Association,
National Association of Dental Plans, Office
of Public Insurance Counsel, Parkland School
of Nurse-Midwifery, Pharmaceutical Re-
search, Scott & White Hospital, Sociely of
Oral and Maxillofacial Surgeons, Texas Acad-
emy of Family Physicians, Texas Association
of Home Care, Texas Association of Insur-
ance Officials, Texas Association of Nurse
Anesthetists, Inc., Texas Association of Retail
Optometry, Texas Business Group on Health,
Texas Citizens for a Sound Economy, Texas
College of Emergency Physicians, Texas
Dental Association, Texas Disability Consor-
tium, Texas HMO Association, Texas Hospi-
tal Association, Texas Legal Reserve Officials
Association, Texas Life Insurance Associa-
tion, Texas Medical Association, Texas
Nurses Association, Texas Occupational
Therapy Association, Texas Osteopathic
Medical Association, Texas Planning Council
for Developmental Disabilities, Texas Psy-
chological Association, Texas Society of Pa-
thologists, Texas Speech-Language-Hearing
Association, Third Coast Emergency Physi-
cians, United Cerebral Paisy of Texas, Inc.

Against: Boon-Chapman, Golden Rule Insur-
ance Co., Texas Association of Business &
Chambers of Commerce, United Healthcare
Dental, Inc., USA Health Network, Wadley
Regional Clinic.

The amendments are adopted under the in-
surance Code, Articles 1.03A, 3.42(i) and (p)
(as amended by Senate Bill 1637 enacted by
the 74th Legislature; 3. 51-6, §3 and §5;
3.70-2(B); 3.70-3(A)(9); 21.21, §3, §4(1) and
(2) and §13; 21.21-6, §1 and §3 (as added by
House Bill 1367 enacied by the 74th Legisla-
ture); 21.21-8, §2 (as added by House Bill
668 enacted by the 74th Legislature); 21.52;
21.58A, §13; 26 08; 26.71 (as amended by
House Bill 369 enacted by the 74th Legisla-
ture); 26.75 (as amended by House Bill 369
enacted by the 74th Legislature) and the Gov-
emment Code §2001.004 et seq. (Administra-
tive Procedure Act). Article 3.42(i) authorizes
the Commissioner of Insurance to disapprove
any policy form which is unjust or which does
not comply with the Insurance Code. Article
3.42(p) authorizes the commissioner to adopt
reasonable rules to implement and accom-
plish the purposes of Article 3. 42, concerning

review and approval of policy forms. Article
3.51-6, §3 provides that a group accident and
health policy may not require that a service
be rendered by a particular hospital or per-
son. Article 3.51-6 §5 authorizes the commis-
sioner to issue rules to camy out the
provisions of Article 3.51-6, concerning group
accident and health insurance. Aricle 3.
70-3(A)(9) provides that payment of claims
other than indemnity for loss of life or accrued
indemnities remaining unpaid at the death of
the insured shall be payable to the insured.
Articles 21.21 §3 and §4(1) and (2) prohibit
untrue, deceptive or misleading statements
with respect to the business of insurance.
Article 21.21, §13 authorizes the commis-
sioner to promulgate rules as necessary to
accomplish the purposes of Article 21.21,
concerning unfair practices. Article 21.21-6,
§1 and §3 define and prohibit unfair discrimi-
nation in the business of insurance. Article
21.21-8, §2 prohibits the making or permitting
of any unfair discrimination between individu-
als of the same class and of essentially the
same hazard in the amount of premium, pol-
icy fees or rates charged for any policy of
insurance, or in the benefits payable thereun-
der, or in any of the terms or conditions of the
contract, or in any other manner whatever.
Articles 3.70-2(B) and 21.52 require freedom
of choice for the insured in selecting a practi-
tioner under health and accident insurance
policies. Article 21.58A, §13 authorizes the
commissioner to adopt rules to implement the
provisions of that article, concerning utiliza-
tion review to determine the medical neces-
sity and appropriateness of health care
services. Article 26.08 provides that smalil
employer healih benefit plan carriers may use
cost containment and managed care features
in a small employer health benefit plan, in-
cluding ditferent benefits applicable to provid-
ers that participate or do not participated in
restricted network amangements, and pro-
vides that utilization review must comply with
Article 21. 58A. Article 26.71 requires the fair
marketing of small employer health benefit
plans and authorizes the department to re-
quire submission of data concerning those
plans. Aricle 26.75 authorizes the commis-
sioner to adopt rules providing for the fair
marketing and broad availability of small em-
ployer health benefit plans. Article 1.03A pro-
vides that the Commissioner of Insurance
may adopt rules and regulations to execute
the duties and functions of the Texas Depart-
ment of Insurance. The Government Code,
§2001.004 et seq. authorizes and requires
each state agency to adopt rules of practice
sefting forth the nature and requirement of
available procedures and prescribes the pro-
cedures for adoption of rules by a state ad-
ministrative agency.

The following statues are affected by these
sections: Articles 3.42, 3.51-6; 3.70-2;
3.70-3; 21.21; 21.21-6; 21.21-8; 21.52;
21.58A; 26.08; 26.71 and 26. 75.

§3.3701. Scope. The sections of this
subchapter apply to a preferred provider
plan in which an insurer, as defined in
§3.3702 of this title (relating to Definitions)
provides through its health insurance policy
for the payment of a level of coverage

which is different from the basic level of
coverage provided by the health insurance
policy, if the insured uses a preferred pro-
vider. The sections of this subchapter do not
apply to nor do they sanction any plan
arranged or provided for by any provider,
employer, union, third-party entity, or any
person or entity other than an insurer autho-
rized to engage in the business of health
insurance in this state. The sections of this
subchapter do not apply to provisions for
dental care benefits in any health insurance
policy. This subchapter is not an interpreta-
tion of and has no application to any law
requiring licensure to act as a principal or
agent in the insurance or related businesses
including, but not limited to, health mainte-
nance organizations. The provisions of this
subchapter shall be subject to the Insurance
Code, Articles 3.70-2(B) and 21. 52, as they
relate to insurers ‘and the practitioners
named therein. These sections do not create
a private cause of action for damages or
create a standard of care, obligation or duty
that provides a basis for a private cause of
action. These sections do not abrogate a
statutory or common law cause of action,
administrative remedy or defense otherwise
available. If any terms, sections or subsec-
tions of this subchapter are determined by a
court of competent jurisdiction to be incon-
sistent with the Texas Insurance Code or
invalid for any reason, the remaining terms,
sections or subsections of this subchapter
will continue in effect.

§3.3702. Definitions. The followiag words
and terms, when used in this subchapter,
have the following meanings, unless the
context clearly indicates otherwise.

Emergency care-As defined in In-
surance Code Article 3. 70-2(D).

Health care provider or provid-
er-Any practitioner (other than a physi-
cian), institutional provider, or any other
person or organization that furnishes health
care services, and that is licensed or other-
wise authorized to practice in this state.

Health insurance policy-A'group or
individual insurance policy or contract pro-
viding benefits for medical or surgical ex-
penses incurred as a result of an accident or
sickness, which is approved under the In-
surance Code, Article 3.42.

Hospital-A licensed public or pri-
vate institution as defined by the Texas
Hospital Licensing Law, Texas Civil Stat-
utes, Article 4437f, or by the Texas Mental
Health Code, §88, Texas Civil Statutes, Ar-
ticle 5547-88.

Institutional provider-A hospital,
nursing home, or any other medical or
health-related service facility caring for the
sick or injured or providing care for other
coverage which may be provided in a health
insurance policy.

Insurer-Any life, health, and acci-
dent; health and accident; or health insur-
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ance company or company operating
pursuant to the Insurance Code, Chapters 3,
10, 20, 22 and 26, as amended, authorized
to issue, deliver, or issue for delivery in this
state health insurance policies approved un-
der the Insurance Code, Article 3.42.

Medical care-Furnishing those ser-
vices defined as the practice of medicine in
the Medical Practice Act of Texas, Texas
Civil Statutes, Article 4495b.

Physician-Anyone licensed to prac-
tice medicine in the State of Texas.

Practitioner-One who practices a
healing art and is specified in the Insurance
Code, Article 3.70-2(B) or 21.52.

Preferred provider-A  physician,
practitioner, hospital, institutional provider,
or health care provider, or an organization
of physicians or health care providers who
contracts with an insurer to provide medical
care or health care to insureds covered by a
health insurance policy as authorized by law
and this subchapter.

Prospective insured-For group cov-
erage, an individual, including dependents,
eligible for coverage under a health insur-
ance policy issued to the group. For individ-
val coverage, an individual, including
dependents, eligible for coverage who has
expressed an interest in purchasing an indi-
vidual health insurance policy.

Quality assessment-A mechanism
which is in place or put into place and
utilized by an insurer for the purposes of
evaluating, monitoring, or improving the
quality and effectiveness of the medical
care delivered by physicians or health care
providers to persons covered by a health
insurance policy to insure that such care
delivered is consistent with that delivered
by an ordinary, reasonable, prudent physi-
cian or health care provider under the same
or similar circumstances. .

Service area-A geographic area or
areas set forth in the health insurance policy
or preferred provider contract.

Utilization Review-A system for
prospective or concurrent review of the
medical necessity and appropriateness of
health care services being provided or pro-
posed to be provided to an individual within
this state. Utilization review shall not in-
clude elective requests for clarification of
coverage.

§3.3703. Requirements. A health insur-
ance policy that includes different benefits
from the basic level of coverage for use of
preferred providers shall not be considered
unjust under the Insurance Code. Article
3.42, or unfair discriminaticn under the In-
surance Code, Aricles 21. 21-6 or
21.21-8, or to violate Article 3.70-2(B) or
21.52 of the Insurance Code, if.

(1) physicians, practitioners, in-
stitutional providers and health care provid-
ers other than physicians, practitioners and
institutional providers, if such other health

care providers are included by the insurer as
preferred providers, licensed to treat injuries
or illnesses or to provide services covered
by the health insurance policy that comply
with the terms and conditions established by
the insurer for designation as preferred pro-
viders may apply for and shall be afforded a
fair, reasonable, and equivalent opportunity
to become preferred providers. Such desig-
nation shall not be unreasonably withheld.
If such designation is withheld relating to a
physician, the insurer shall provide a rea-
sonable review mechanism that incorporates
an advisory role only by a physician panel.
Any recommendation of the physician panel
shall be provided upon request to the af-
fected physician. In the event of an insurer
determination which is contrary to any rec-
ommendation of the physician panel, a writ-
ten  explanation of the insurer’s
determination shall also be provided upon
request to the affected physician. The panel
shall be composed of not less than three
physicians selected by the insurer from a
list of those physicians contracting with the
insurer, and shall include one member who
is a physician in the same or similar spe-
cialty, if available. The list of physicians is
to be provided to the insurer by those physi-
cians contracting with the insurer in the
applicable service area. The insurer must
give a physician or health care provider not
designated upon initial application written
reasons for denial of the designation; how-
ever, unless otherwise limited by Insurance
Code, Article 21.52B, this subsection does
not prohibit an insurer from rejecting an
application from a physician or health care
provider based on the determination that the
preferred provider plan has sufficient quali-
fied providers. Any insurer, when sponsor-
ing a preferred provider plan, shall notify
immediately all physicians and practitioners
in the geographic area covered by the plan
of its intent to offer such a plan by publica-
tion, or in writing to each physician and
practitioner of the opportunities fo partici-
pate. Such notice and opportunities to
noncontracting physicians and practitioners
as described above shall be provided on a
yearly basis thereafter. The insurer shall,
upon request, make available information
concerning the application process and
qualification requirements for participation
as a provider in the plan to any physician or
health care provider;

(2) the terms and conditions of
the contract between the insurer and the
preferred providers shall be reasonable,
shall not violate any law or any section of
this subchapter, shall be based solely on
economic, quality, and accessibility consid-
erations, and shall be applied in accordance
with reasonable business judgment. Exclu-
sive preferred provider contracts under
which a physician or health care provider is
prevented from contracting with others to
provide similar services shall not be permit-

ted under this subchapter. Any term or con-
dition limiting participation on the basis of
quality shall be consistent with established
standards of care for the profession. In the
case of physicians or practitioners with hos-
pital or institutional privileges who provide
a significant portion of care in a hospital or
institutional setting, terms and conditions
may include the possession of practice priv-
ileges at preferred hospitals or institutions,
except that if no preferred hospital or insti-
tution offers privileges to members of a
class of physicians or practitioners, the lack
of hospital or institutional privileges shall
not be a basis for denial of participation to
such practitioners of that class. No insurer
may contract with a hospital or institutional
provider which, as a condition of staff
membership or privileges, requires a practi-
tioner to enter into a preferred provider
contract. The preferred provider may agree
with an insurer to not bill the insured for
unnecessary care, if a physician or practitio-
ner panel has determined the care was un-
necessary, but the plan shall not require the
preferred provider to pay hospital, institu-
tional, laboratory, x-ray, or like charges re-
sulting from the provision of services
lawfully ordered by a physician or health
care provider, even though such service
may be determined to be unnecessary;

(3) under the preferred provider
plan, the insured shall be provided with
direct and reasonable access to all classes of
physicians and practitioners licensed to treat
illnesses or injuries and to provide services
covered by the health insurance policy.
There shall be no requirement that the in-
sured be referred by a physician, or practi-
tioner of another class or by a subspecialty
within the same class, except that a plan
may provide for a different level of cover-
age for use of a nonpreferred provider if a
referral is made by a preferred provider.
The referring physician or practitioner may
not be required to bear the expenses of
referral for specialty care in or out of the
preferred provider panel. Savings from cost-
effective utilization of health services by
contracting physicians or health care pro-
viders may be shared with physicians. or
health care providers in the aggregate. An
insurer shall not use any financial incentive
or make payment te a physician or health
care provider which acts directly or indi-
rectly as an inducement to limit medically
necessary services.

(4) in addition to all other con-
tract rights, violations of these rules shall be
treated for purposes of complaint and action
in accordance with the Insurance Code, Ar-
ticle 21.21-2, and the provisions of that
article shall be utilized insofar as practica-
ble, as it relates to the power of the depart-
ment, hearings, orders, enforcement, and
penalties;
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(5) the insurer 6ffering preferred
provider plans shall, upon request, file with
the Texas Department of Insurance all data

and information on activities of preferred

provider plans in order to assess the impact
of these plans on:

(A) quality of care;
(B) access to care;
(C) cost of care;

(D) the availability and

affordability of accident and health insur-

ance; and

(E) the provision of care of
the uninsurable or medically indigent

§3.3704. Freedom of Choice. Pursuant to
the Insurance Code, Article 3.51-6, §3, and
Article 3.70-3(A)(9), no health insurance
policy may require that a service be ren-
dered by a particular physician or heaith
care provider. A health insurance policy
that includes different benefits from the ba-
sic level of coverage foi' use of preferred
providers shall not be considered to unlaw-
fully restrict freedom of choice in the selec-
tion of physicians or health care providers
by insureds provided: *

(1) (No change)

(2) the rights of an insured to
exercise full freedom of choice in the selec-
tion of physician, hospital or practitioner
are not restricted by the insurer, and physi-
cians and health care providers shall be free
to join one or more insvrance plans or other
preferred provider plans or HMOs whether
or not sponsored by an insurance carrier or
HMO:;

(3) the insurer shell establish
reasonable procedures for assuring a transi-
tion of insureds to physicians or health care
providers -and for continuity of treatment,
including providing reasonable advance no-
tice to the insured of the impending termi-
nation from the plan of a physician or
health care provider who is currently treat-
ing the insured and making available to the
insured a current listing of preferred provid-
ers, in the event of termination of a pre-
ferred provider’s participation in the plan,
Each contract between an insurer and a
physician or health care provider must pro-
vide that the termination of a preferred pro-
vider's participation in the plan, except for
reason of medical competence or profes-
sional behavior, shall not release the physi-
cian or health care provider from the
generally recognized obligation to treat the
insured and cooperate in arranging for ap-

propriate referrals or release the obligation

of the insurer to reimburse the physician or
health care provider or, if applicable, the
insured at the same preferred provider rate
if, at the time of preferred provider termina-
tion, the insured has special circumstances
such as a disability, acute condition, or life
threatening illness or is past the 24th week
of pregnancy and is receiving treatment in
accordance with the dictates of medical pru-
dence. Special circumstances mean a condi-
tion such that the treating physician or
health care provider reasonably believes
that discontinuing care by the treating phy-
sician or provider could cause harm to the
patient, Special circumstances shall be iden-
tified by the treating physician or health
care provider who must request that the
insured be permitted to continue treatment
under the physician or provider's care and
agree not to seek payment from the patient
of any amounts for which the insured would
not be responsible if the physician or health
care provider were still a preferred provider.
Contracts between an insurer and physicians
and health care providers shall include pro-
cedures for resolving disputes regarding the
necessity for continued treatment by the
physician or health care provider. This sec-
tion does not extend the obligation of the
insurer to reimburse, at the preferred pro-
vider rate, the terminated physician or
health care provider or, if applicable, the
insured for ongoing treatment of an insured
beyond 90 days from the effective date of
the termination;

(4) if the insurer is issuing other
health insurance policies in the service area
that do not provide for the use of preferred
providers, then the basic level of coverags
must be reasonably consistent with such
other health insurance policies offered by
the insurer which do not provide for a dif-
ferent level of coverage for use of a pre-
ferred provider.

(5) an insurer shall provide re-
imbursement for the following emergency
care services at the preferred provider level
of benefits if the insured cannot reasonably
reach a preferred provider and until the
insured can reasonably be expected to trans-
fer to a preferred provider:

(A) any medical screening
examination or other evaluation required by
state or federal law to be provided in the
emergency department of a hospital which
is necessary to determine whether a medical
emergency condition exists;

(B) necessary  emergency
care services including the treatment and
stabilization of an emergency medical con-
dition; and

(C) services originating in a
hospital emergency department following

treatment or stabilization of an emergency
medical condition.

(6) Physicians or health care
providers may refer an insured to other than
preferred providers, provided that the in-
sured is advised that a different indemnity
payment may apply. If services are not
available through preferred providers,
nonpreferred providers shall be reimbursed
at the same rate as the preferred providers
would have been reimbursed had the in-
sured been treated by them;

(7) el health insurance policies,
health benefit plan certificates, endorse-
ments, amendments, applications or riders
shall be written in plain language, must be
in a readable and understandable format and
must comply with Texas Department of In-
surance rules found in 28 Texas Adminis-
trative Code, Chapter 3, Subchapter G. The
insurer shall provide to a prospective group
contract holder and prospective insured
upon request an accurate written description
of the terms and conditions of the policy to
allow the prospective group contract holder
or prospective insured to make comparisons
and informed decisions before selecting
among health care plans. The written de-
scription must be in a readable and under-
standable format, by category, and must
include a clear, complete and accurate de-
scription of these items in the following
order:

(A) a statement that the en-
tity providing the coverage is an insurance
company, the name of the insurance com-
pany, and that the insurance contract con-
tains preferred provider benefits;

(B) a toll free number, unless
exempted by statute or rule, and address for
the prospective group contract holder or
prospective insured to obtain additional in-
formation; '

(C) an explanation of the dis-
tinction between preferred and nonpreferred
providers;

(D) all covered services and
benefits, including payment for services of
a preferred provider and a nonpreferred pro-
vider, and prescription drug coverage, both
generic and name brand;

(E) emergency care services
and benefits and information on access to
after-hours care;

(F) out of area services and
benefits;

20 TexReg 9864 November 24, 1995

Texas Register ¢



(G) an explanation of the in-
sured’s financial responsibility for payment
for premiums, deductibles, coinsurance or
any other out-of-pocket expenses for non-
covered or nonpreferred services;

(H) any limitations and ex-
clusions, including the existence of any
drug formulary limitations, and any limita-
tions regarding preexisting conditions;

(D any prior authorizations,
including preauthorization review, concur-
rent review, post-service review, and
postpayment review and any penalties or
reductions in benefits resulting from the
failure to obtain any required authoriza-
tions;

() provision for continuity
of treatment in the event of termination of a
preferred provider’s participation in the
plan;

(K) summary of complaint
resolution procedures, if any, and a state-
ment that the insurer is prohibited from
retaliating against the insured because the
insured or other person has filed a com-
plaint on behalf of the insured and against a
physician or provider who, on behalf of the
insured, has reasonably filed a complaint
against the insurer or appealed a decision of
the insurer;

(L) a current list of preferred
providers and complete descriptions of the
provider networks, including names and lo-
cations of physicians and health care pro-
viders, and a disclosure of which preferred
providers will not accept new patients;

(M) service area;

(8) A copy of the written de-
scription of the terms and conditions of the
policy to be made available to prospective
group contract holders and prospective in-
sureds as required in paragraph (5) of this
subsection shall be filed with the depart-
ment. A current list of preferred providers
and the insurer’s service area shall be filed
with the department annually by June I;

(9) the health insurance policy
and all promotional, solicitation, and adver-
tising material concerning the health insur-
ance policy shall clearly describe the
distinction  between _ preferred  and
nonpreferred providers. Any illustration of
preferred provider benefits must be in close
proximity to an equally prominent descrip-
tion of basic benefits, A list of preferred
providers shall be distributed to all prospec-
tive insureds. Any change in the list of
preferred providers shall be provided to all
insureds no less than annually to all in-

sureds. Unless exempted by statute or rule,
the insurer shall provide to each insured a
toll free number to be maintained 40 hours
per week during regular business hours that
the insured can call to obtain a current up-
to-date list of preferred providers;

(10) no insurer, or agent or rep-
resentative thereof, may cause or permit the
use or distribution of prospective insured
information which is untrue or misleading;

(11) both preferred provider
benefits and basic level benefits must be
reasonably available to all insureds within a
designated service area;

(12) payment by the insurer
shall be made for services of a nonpreferred
provider in the same prompt and efficient
manner as to a preferred provider;

(13) the insurer will make a
good faith effort to have a mix of for-profit,
non-profit, and tax-supported institutional
providers under contract as preferred pro-
viders in the plan’s service area to afford all
persons insured under such plan freedom of
choice in the selection of institutional pro-
viders at which they will receive care, un-
less such a mix proves to be not feasible
due to geographic, economic, or other
operational factors. In addition, special con-
sideration shall be given to contracting with
teaching hospitals and hospitals providing
indigent care or care for uninsured individu-
als as a significant percentage of their over-
all patient load.

§3.3705. Procedure to Assure Adequate
Treatment. Insurers which market a pre-
ferred provider plan must contract with phy-
sicians and health care providers to assure
that all medical and health care services and
items contained in the package of benefits
for which coverage is provxded including
treatment of illnesses and injuries, will be
provided under the health insurance policy
in a manner assuring both availability and
accessibility of adequate personnel, spe-
cialty care, and facilities.

(1) Each insured patient shall
have the right to treatment and diagnostic
techniques as prescribed by the physician,
or other health care provider included in the
plan,

(2) Every contract by an insurer
with a physician or physician group shall
have a mechanism for the resoluticn of
complaints initiated by the insured, physi-
cians, or physician organization. Such
mechanism shall provide for reasonable due
process which includes and advisory role
only by & physician panel selected in the

manner provided in §3.3703(1) of this title

(relating to Requirements).

(3) No insurer shall engage in
any retaliatory action against an insured.
including cancellation or refusal to renew a

policy, because the insured, or person act-
ing on behalf of the insured, has filed a
complaint against the insurer or against a
preferred provider or has appealed a deci-
sion of the insurer. No insurer shall engage
in any retaliatory action against a physician
or provider, including termination or refusal
to renew a contract, because the physician
or provider has,. on behalf of an insured,
reasonably filed a complaint against the in-
surer or has appealed a decision of the
insurer.

(4) Before terminating a con-
tract with a preferred provider, the insurer
shall provide written reasons for termina-
tion. Prior to termination of a physician, the
insurer shall, upon request, provide a rea-
sonable review mechanism that incorporates
an advisory role only by a panel selected in
the manner provided in §3.3703(1) of this
title (relating to Requirements), except in
cases in which there is imminent harm to
patient health or an action by a state medi-
cal or other physician licensing board or
other government agency that effectively
impairs the physician’s ability to practice
medicine or in cases of fraud or malfea-
sance. Any recommendation of the physi-
cian panel shall be provided to the affected
physician. In the event of an insurer deter-
mination which is contrary to any recom-
mendation of the physician panel, a written
explanation of the insurer's determination
shall also be provided upon request to the
affected physician.

(5 An insurer that conducts,
uses or relies upon economic profiling to
admit or terminate physicians or health care
providers shall make available to a physi-
cian or health care provider upon request,
the economic profile of that physician or
health care provider, including the written
criteria by which the physician or health
care provider’s performance is to measured.
An economic profile must be adjusted to
recognize the characteristics of a physi-
cian’s or health care provider’s practice that
may account for variations from expected
COStS.

(6) No insurer shall engage in
quality assessment, as defined herein, un-
less the insurer does so through a physician
panel of not less than three physicians se-
lected by the ‘insurer from among a list of
physicians contracting with the insurer,
which list is to be provided by those physi-
cians contracting with the insurer in the
applicable service area.

(7) Actions taken by an insurer
engaged in utilization review, as defined in
§3.3702 of. this title (relating to Defini-
tions), shall be taken pursuant to Insurance
Code, Article 21.58A, and Subchapter R of
Chapter 19 of this title.
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(8) A preferred provider con-
tract may not require any health care pro-
vider, physician or physician group to exe-
cute hold-harmless clauses in order to shift
the insurer’s tort liability to the preferred
provider.

(9) An insurer may enter into an
agreement with a preferred provider organi-
zation for the purposes of offering a net-
work of preferred providers. The agreement
may provide that the notice and other in-
surer requirements of this subchapter may
be complied with by either the insurer or
the preferred provider organization on be-
half of the insurer. If an insurer enters into
an agreement with a preferred provider un-
der this section, it is the insurer’s responsi-
bility to meet the requirements of this
subchapter or to assure that the require-
ments are met. All preferred provider insur-
ance benefit plans offered in this state shall
comply with the requirements of this
subchapter.

This agency hereby cenrtifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authority.

Issued in Austin, Texas, on November 15,
1995.

TRD-9514859 Alicia M. Fechtel

General Counsel and Chief
Clerk

Texas Department of

Insurance
Effective date: December 6, 1995
Proposal publication date: July 25, 1995

For further information, please call: (512)
463-6327

S ¢
Chapter 11. HMO’s

The Texas Department of Insurance adopts
amendments to Chapter 11, §§11. 1, 11.2,
11.204, 11.301 and new §§11.1103, 11.1500,
11.1501, and 11.1600-11. 1603, concerning
health maintenance organizations, with
changes to the proposed text as published in
the July 25, 1995 issue of the Texas Register
(20 TexReg 5475).

These amendments address the Governor's
directive that the Commissioner of Insurance
enact rules to maintain quality of health care
for all Texans at affordable prices and to
establish procedures for fairness to health
care providers. Protection of patients in the
rapidly changing health care marketplace re-
quires these updated regulations. These
amendments are necessary to assist con-
sumers in making informed choices among
health maintenance organization (HMO)
health care plans; to prohibit retaliation
against enrollees and group contract hoiders
(employers) for filing complaints or appealing
decisions of an HMO; to provide for continuity
of patient care; to provide for reimbursement
of necessary emergency care services; to
provide fairness to physicians and providers
not designated as HMO plan providers or

terminated from the HMO plan and to assist
the department in evaluating qualty and
costs of health care. The amendments as
adopted differ in some respect from the pro-
posed published amendments based on fur-
ther study generated by comments received.
Specific changes and reasoned justification
for the amendments and agency responses
to comments are addressed in Section 4,
Summary of Comments.

The amendments to this chapter shall be-
come effective on December 6, 1995. Section
11.1, as amended, provides that Subchapter
C, §11.204(17)-(20) (relaling to Contents);
Subchapter D, §11.301(4)(L) and (5)()), (J)
and (K) (relating to Filing Requirements);
Subchapter L, §11.1103 (relating to Continu-
ity of Treatment); Subchapter P, §11.1500
(relating to Retaliation) and §11.1501 (relat-
ing to Prohibited Payments); and Subchapter
Q, §§11. 1600 (relating to Information to Pro-
spective Group Contract Holders and Enroll-
ees), 11.1601 (relating to Admissions and
Terminations of Physicians and Providers),
11.1602 (relating to Primary Care Selection)
and 11.1603 (relating to Capitation) do not
create a private cause of action. Section
11.2(b), as amended, defines “dentisi® and
"emergency care”, and changes the definition
of "capitation”. These terms are necessary to
clarify the meaning of these amendments.
New §11.2(b)(14) changes the definition of
"primary care physician” to include physicians
and providers. In addition, new §11.2(b)(15)
defines "prospective enrollee” to clarify the
meaning of this term used in new §11.1600
(relating to Information to Prospective Group
Contract Holders and Enrollees),
11.11.204(17) (relating to Contents) and
§11.301(5)() (relating to Filing Require-
ments). Proposed new §11.2(b)(19), a defini-
tion of "single health care service plan”, was
deleted and will be published for proposal in
the future in conjunclion with additional rules
which will address additional issues raised in
comments related to this proposed definition.

Section 11.204, as amended, adds para-
graphs (17) through (20) to require that the
contents of the application for a certificate of
authority include a wrilten description of
health care plan terms and conditions to be
provided pruspective enrollees, provider net-
work configuration information, written disclo-
sure of types of compensation arrangements,
and documentation demonstrating the heaith
care plan contains certain prescribed proce-
dures and provisions for coverage of emer-
gency care services.

Section 11.301, as amended, adds a sen-
tence to paragraph (4) to require an HMO,
after receiving its certificate of authority, to file
information required by any amendment to
§11.204 (relating to Contents) which has not
been previously filed with and approved by
the commissioner. Section 11301, as
amended, adds paragraph (4)(L) to require
an HMO, &fter receiving its centificate of au-
thority, to file with the commissioner for ap-
proval any material change in the plan’s
emergency care procedures. Section 11.301,

-as amended, adds paragraphs (5)()), (J) and

(K) fo require an HMO, after receiving its
certificate of authority, to file with the commis-
sioner for information any modifications to the
written description of health care plan terms

and conditions for prospective group contract
holders and enrollees, any types of compen-
sation arangements made to physicians and
providers, and any material change in net-
work configuration.

New §11.1103 requires each contract be-
tween an HMO and a physician or provider of
health care services to provide for reasonable
advance notice to an enrollee of the impend-
ing termination of a treating physician or pro-
vider from the network and, upon request by
the treating physician or provider, for continu-
ity of ongoing ireatment for enrollees with
special circumstances for up to 80 days after
the effective date of termination of the treating
physician or provider.

New §11.1500(a) provides an HMO may not
take retaliatory action against a group con-
tract holder or an enrollee because the group
contract holder or enrollee has complained
about the HMO. New §11.1500(b) provides
an HMO may not take retaliatory action
against a physician or provider who has rea-
sonably complained on behalf of an enrollee.

New §11.1501 provides that an HMO may not
use any financial incentive or make payment
to a physician or provider which acts as an
inducement to limit medically necessary ser-
vices.

Proposed new §11.1502 was deleied based
on comments that the section is unnecessary
and redundant.

New §11.1600 requires an HMO to provide to
any group contract holder or envollee upon
request a written disclosure of certain infor-
mation about the HMO health care plan. This
section enhances the ability of consumers
and their employers to make informed
choices among HMO plans.

New §11.1601 requires an HMO to make
application information available to interested
providers, offer written reasons for denial or
termination of providers, and make available
to physicians and providers economic profil-
ing information used by the HMO.

New §11.1602 requires an HMO to include a
space on each plan application form for an
enrollee to make a selection of a primary care
physician or provider. New §11.1602 further
provides an HMO must offer enrollees the
opportunity to select or change a primary
care physician or provider within the HMO
network of available primary care physicians
and providers, and provides for a limitation of
an enrollee’s request to change a primary
care physician or provider to four changes in
any 12-month period.

New §11.1603(1) provides that capitation
payments to a primary care physician or pro-
vider must begin within 90 days of selection
or assignment, calculated from the date of
enroliment, or if selection does not occur, the
HMO must reserve the capitation payable un-
til a selection or assignment is made. New
§11.1603(2) provides that if an errollee does
not select a primary care physician or pro-
vider, the HMO must assign an enrolise to a
primary care physician or provider who is
located in a zip code nearest to the enroliee’s
residence or place of employment. Assign-
ments must be in a manner that result in a
fair and equal distribution of enrollees among
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primary physicians or providers. New
§11.1603(3) provides an HMO may propose
to the department an altemative capitation
plan that provides for immediate availability
and accessbility to a primary care physician
or provider and adequately compensates the
primary care physician or provider for risk
assumed.

Most commenters expressed general support
for the proposed rule amendments and of-
fered comments or concerns on spegcific sec-
tions of the proposed amendments. Several
commenters stated that the rules were a posi-
tive step in establishing meaningful standards
for managed care; a large number of
commenters specifically supported the emer-
gency care and disclosure provisions. Sev-
eral commenters asked that language in the
PPO and HMO rules be made as consistent
as possible. Some commenters asked that
the department work closely with the Texas
Department of Health to clarify the roles of
each agency in the regulation of HMOs and
one commenter asked that the written agree-
ment between the two agencies be made
public so that people would know which
agency has responsibility for which issue.

One commenter asked that "clinically appro-
priate” be substituted wherever "medically
necessary” appears. One commenter ex-
pressed general support for the rules but cau-
tioned that these issues really call for
legislative action and that the rules should not
be viewed as a substitute for broad and com-
prehensive  legislative  action.  Other
commenters expressed generally negative
comments about interference with private
contractual relationships and conferring spe-
cial rights on specific groups, particularly phy-
sicians and other providers of health care.
Several commenters expressed concerns
that the rules would drive up costs, including
costs to small businesses, thus denying ac-
cess to group health care for some Texas
workers. Some commenters stated that the
rules appeared to slant more toward fair treat-
ment of providers rather than allowing the
markelplace to set lower negotiated fees for
medical care. Some commenters questioned
the department’s authority to promulgate spe-
cific benefits or regulate HMO provider con-
tracting.

Agency response: The agency received ap-
proximately 200 written comments on the
rules as well as numerous oral comments at
the public hearing. The agency appreciates
the comments received and the information
provided at the public hearing. The agency
will carefully monitor the operation of these
rules and consumer complaints it receives to
determine if additional changes need to be
made to the rules in the future. The commis-
sioner recognizes that legisiative action may
also change department rules in the future
but believes these amendments are neces-
sary now to maintain quality of care and pro-
tect patient freedom of choice.

The department has attempted to make the
rule requirements consistent for both PPOs
and HMOs. However, because there were
already rules in place for one type of plan or
the other and because of the differences in
how the ditferent types of plans operate, it
was not always possible to use identical lan-

guage. It existing rule language in the Chap-
ter 3 (PPO) rules, for example, had not
generated problems, staff's goal was not to
disturb those provisions even if the come-
sponding new provisions in the HMO rules
were somewhat different. The department
and the Texas Depariment of Health have
already worked to ensure the compatibility of
the two agencies’ rules and will continue to
coordinate compliance efforts. The memoran-
dum of understanding between the two agen-
cies will be a public document.

The commissioner has not adopted the sug-
gestion that "clinically appropriate™ be substi-
tuted for "medically necessary” wherever it
appears in the rules, but has reviewed the
rules carefully to ensure that the intended
standard is stated. In many cases, the word
"medically” was deleted. The agency re-
sponds to objections that the depariment is
interfering with private contractual relation-
ships by stating that it is camying out the
intent of the legisiature and the governor that
the department enact rules regarding the op-
eration of managed health care plans to en-
sure affordable, quality health care for
Texans. Through the insurance Code, the
legislature has recognized a public interest in
the regulation of health insurance and has
delegated to the commissioner the responsi-
bilty to ensure managed care plans contain
minimum standards; thus the commissioner
has the authority to impose requirements on
otherwise private contractual arrangements.
Fairness to the actual providers of the health
care is necessary to the continued availability
of quality care. Staff and the commissioner
have made every effort to avoid imposing
measures that would significantly increase
the cost of health coverage. Although several
commenters expressed concerns over cost,
only one commenter submitted data project-
ing a premium cost increase of up to 17.2%.
The prohibition on financial incentives ac-
counted for 15% of this projected increase
and was based on the commenter's incomrect
assumption that the language would prohibit
all financial incentives, including those for de-
livering appropriate, cost effective, high qual-
ity care. At the public hearing on these
proposed amendments, the commenter con-
ceded that the proposed staff modifications to
the amended language in the three provisions
cited as causing expected cost increases
would significantly reduce costs. He was un-
able to give revised figures. The rules do not
themselves mandate specific benefits but
rather clarify how statutory mandates shall be
carried out.

Additional provisions requested. Several
commenters suggested that the rules require
the Office of Public Insurance Gounsel
(OPIC) to issue an annual HMO performance
report which would be available to the public
at a nominal cost and to allow OPIC access
to the department and Texas Department of
Health statistical information regarding utiliza-
tion, quality assurance and complaints. One
commenter requested that the department is-
sue an annual report on the performance of
HMOs in Texas. :

One commenter asked for special attention to
elderly enroliees including specific rules gov-
ermning Medicare HMOs. Another commenter
recommended that the agency promulgate

rules to require HMOs that serve Medicare
enrollees, who are residents of a nursing fa-
cility or retirement community to choose from
among any skilled nursing care provider in an
HMO's network that can best meet the enroll-
ees’ needs, including the need to remain
within the envollees’ own retirement commu-
nities. This commenter also recommended
that residents of Continuing Care Retirement
Communities (CCRCs) be allowed to use the
skilled nursing care they receive in their resi-
dential facility regardless of whether or not
the CCRC is a network provider.

Some commenters asked that “any willing
provider™ or "point of service” provisions be
included in the rules. One commenter asked
that the rules specify that information pro-
vided to the department is an open record
unless the department determines the infor-
mation to be proprietary and recommended
that the department work with the Texas
Health Care Information Counsel to provide
data to faciltate consumer decisions. One
commenter asked that a section be added
prohibiting "hold-harmless” clauses shifting
any of the HMO's tort liabilily to the provider.
Several commenters suggested that the term
"dentist” be included in these amendments,
including use of the term "dentist™ in addition
fo, or in lieu of, the term "provider”. Some
commenters have requested that providers
offering certain specialized services be re-
quired on all HMO networks. A commenter
stated that access numbers for emergency
numbers (on patient cards) and information
provided to hospitals shouid be required.

Agency response: House Bill 2766 (The Pa-
tient Protection Act) contained a provision
requiring an annual report by OPIC, but de-
partment rules cannot require actions by an-
other state agency. The depariment does
intend to publish information regarding the
performance of HMOs and OPIC will have
access to all information collected by the de-
partment and the Texas Department of
Health except that which is exempt from dis-
closure under the Texas Open Records Act.

These rules are for general application; the
department shares the commenter’s concern
over HMOs offering coverage to Medicare
beneficiaries and will be monitoring activities
and complaints to determine if additional
rulemaking is necessary.

The department wili examine the issue of tort
liability shifting by HMOs for possile future
rulemaking. The agency believes that use of
the term "dentist” in these sections in addition
to the term "provider” is not necessary unless
the agency intends to refer to "a dentist” or
"dentists"” specifically. The definition of "pro-
vider" in the HMO Act includes dentists. The
Texas Department of Health examines the
sufficiency of network providers for certain
specialized covered services, but this depart-
ment is considering for future rules provisions
that HMO enroliees have access to appropri-
ate physicians and providers for all covered
services. The agency believes that certain
information should be required to be on en-
rollee cards and such recommendation will be
considered for future revisions to the HMO
rules.

Section 11.1(4)-Cause of action. Some
commenters supperted inclusion of language
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specifying that rules do not create a private
cause of aclion or create a standard of care.
Other commenters objected strongly to this
language, stating that the depariment has no
authority fo limit private causes of action or
restrict a standard of care set forth in agency
rules. Some commenters emphasized that
the lack of a private right of action places all
enforcement responsibilty on the department
and urged the department to create data cat-
egories to analyze complaints and to coordi-
nate with the Texas Department of Health to
compile information, investigate complaints
and take enforcement action.

Agency response: This language does not
change any existing law but only emphasizes
that these rules are administrative rules. Vio-
lation subjects the violator to administrative
action by the commissioner but does not af-
fect private causes of action. In other words,
these rules canrot form the basis of a private
lawsuit, nor can they diminish other rights of
aclion or defenses. They do not create a
standard of care upon which a private action
can be based unless they are specifically
incorporated by reference into a private con-
tractual arrangement. Because of recent leg-
islative action regarding private actions based
on department rules, the commissioner be-
lieves it is important to emphasize the nature
of these rules and rejects suggestions that
the provision be deleted. The commissioner
and staff recognize that the burden of collect-
ing data and enforcing these rules is with this
agency and the Texas Depariment of Health
and both agencies have committed to work-
ing together to ensure compliance with the
laws and rules goveming managed care
plans.

Section 11.2(B)(5)-Definitions-Capitation.
While no commenters opposed the new defi-
nition of capitation, some commenters criti-
cized deleting the prior definition of capitation
(average amount of money required per en-
rollee to administer health plan and provide
services for specified time period), stating
that it is also an accurate definition of capita-
tion. The amended definition, (method of
compensation-per member/per month) is only
one way capitation is used and commenters
argue that both definitions should be retained.
Several commenters state that the phrase
*and guaranteeing payment of * should be
deleted because it is confusing. Other
commenters suggested that specifying "per
month” is too restrictive and that the definition
should be broadened to “specified time
period”.

Agency response: Capitation payments are
key to the operation of HMOs and must be
defined; while the old definition is also "capi-
tation", the new definition defines how “capi-
tation® is used in these rules. The "guarantee”
phrase was inserted to clarify that payment
was for agreement to provide services and
providing them as needed regardiess of
whether the services were actually used. The
phrase is not necessary to the definition and
has been deleted as suggested by
commenters. The commissioner agrees with
commenters that "per month®™ should be
changad to "specified period of time” to allow
flexibility.

Section  11.2(B)(9)-Definitions-Emergency
care. Several commenters stated that the def-
inition of "emergency care” needs clarification
because the definition does not specify in
whose mind (the patient’s, the treating physi-
cian's or the utilization review agent’s) a med-
ical condition could reasonably be expected
to result in the adverse consequences set out
in the definition. These commenters re-
quested the inclusion of a prudent layperson
standard against which the reasonrableness
. of the expectation could be judged.

A few commenters suggested that the words
"sudden onset” be deleted from the definition.
or defined to include situations in which a
condition can build gradually over time and
steadily worsen to the point a patient seeks
emergency treatment. Another commenter re-
quested that the definition be broadened to
expressly include dental emergencies. Other
commenters recommended that the definition

be adopted as proposed.

Agency response: The definition of emer-
gency care in the rules is taken from the
HMO Act, Insurance Code, Article 20A.02(t).
The agency does not believe it is necessary
to clarify this statutory definition. The agency
belisves that the existing definition includes
the expectation of a prudent layperson. The
definition also encompasses, in appropriate
circumstances, dental emergencies and situ-
ations requiing treatment for an acute medi-
cal condition in the case where a condition
began several days earlier but gradually
worsened over time to the point at which a
patient seeks emergency care.

Section 11.2(B)(14)-Definitions-Primary care
physician. A commenter argued that a defini-
tion of "primary care provider” is necessary
because praciitioners other than physicians
may provide primary care to patients, main-
tain continuity of care and initiate referrals for
care.

Agency response: The agency agrees with
the commenter and will add "provider” 1o the
definition of "primary care physician™. The
agency recognizes that practitioners other
than physicians may contract to provide pri-
mary care {o patients, maintain continuity of
patient care, and initiate referrals for care. For
example, a dentist may provide primary care
in a dental HMO.

Section 11.2(B)(15)-Definitions-Prospective
enrollee. One commenter suggested adding a
definition of "prospeclive enrollee” to clarify
the meaning of the term used throughout the
rules and include individuals not in a group.
Agency response: The agency agrees that
adding a definition of "prospective enroliee”
will clarify the meaning of the term used
throughout the rules. Accordingly, the agency
has amended §11.2 (relating to Definitions) to
include a definition of "prospective enrollee”.

Section 11.2(B)(19)-Definitions-Single health
care service plan. A few commenters do not
support mental health and chemical depen-
dency single health care service HMOs. The
commenters stated that it may stigmatize the
users and segregate services for persons
with disabilities. One commenter strongly
supports mental health and chemical depen-
dency single health care service HMOs. One
commenter wanis further clarification con-

cermning contracting issues. A few
commenters raised significant issues con-
ceming contracting and minimum benefit
standards that have not been addressed by
the published definition of "single health care
service plan™ or other rules.

Agency response: The department believes
that, under current law, an entity which pro-
vides bolth mental health and chemical de-
pendency services may obiain a certificate of
authority to operate as a single health care
service HMO rather than being required to
obtain two separate certificates of authority,
one for mental health and the other for chemi-
cal dépendency. An additional sentence was
added to the statutory definition of "single
health care service plan" to clarify the agen-
cy's interpretation. However, the agency
agrees that additional clarification is neces-
sary concerning contracting minimum benefit
standards and possibly other issues. For this
reason, the agency recommends removing
the definition of single health care service
plan from the rules. The agency intends to
study the additional by commenters and to
propose additional rules in the future.

Section 11.204-Filing requirements .in gen-
eral. One commenter questioned whether the
additional items to be included with the appli-
cation for certificate of authority means that a
currently licensed HMO must amend its certit-
icate of authority, and if so, when?

Agency response: The agency agrees that
the rules as proposed do not clarify additional
fiing requwements for HMOs currently li-
censed. A sentence has been added to para-
graph (4) of §11.301 of this title (relating to
Filing Requirements) to clarify that after the
issuance of a certificate of authority, each
HMO shall file for approval any information
required by any amendment to §11.204 of
this title (relating to Contents). The agency
intends for all currently licensed HMOs to file
for approval with the dspartment the written
description of health care plan terms and
conditions, network configuration information,
written disclosure of types of compensaticn
amangements, and documentation demon-
strating that the health care plan contains
certain provisions and procedures for cover-
age of emergency care services. Thereatter,
any changes to this information must be filed
for information pursuant to paragraph (5) of
§11.301 (relating to Filing Requirements), ex-
cept for any material change to the plan's
emergency care procedures, which must be
filed for approval pursuant to paragraph (4) of
§11.301 (relating to Filing Requirements).
The agency believes it is necessary that
these rules apply equally and fairly to all
HMOs operating in this state in order to pro-
vide a "level playing field" for all HMOs, to
maintain quality of health care for all Texans
at affordable prices, and to establish proce-
dures for fairness to providers.

Section 11.204(17)-Contents-Disclosure re-
quirements. Many commenters support the
required submission of written descriptions of
health care plan terms and conditions re-
quired pursuant to §11.1600 of this tille (relat-
ing to Information to Prospective Group
Contract Holders and Enroliees ). Many
commenters requested that not only the infor-
mation required in §11.1600 (relating to Infor-
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mation to Prospective Group Contract
Holders and Enrollees) be submitted as part
of the application process but all advertising
and promotional materials be submitted as
pat of the application process. Several
commeniers requested that the disclosure
form be approved, riot just filed with the de-
pariment, while other commenters stated that
providing the disclosure statement to the de-
pariment will increase cost.

Agency response: The agency agrees that
advertising material should be submitted as
part of the application process; however, this
requirement could delay the issuance of the
certificate of authorily because the advertis-
ing material must be reviewed in conjunction
with the evidence of coverage and cannot be
reviewed until the avidence of coverage is in
an approvable form. The agency is con-
cerned with HMO adventising and is consider-
ing the appropriatenass of rules requiring the
filing of all advertising for managed care
plans in the future.

The agency disagrees that the required filing
of the disclosure statement will increase costs
signilicantly because HMOs are already re-
quired to file numerous other items as part of
the application process.

Section 11.204(18)-Contents-Provider net-
work, accessibility or referral information.
Many commenters strongly support the re-
quirement of filing with the department maxi-
mum provider-to-enrollee ratios for both
primary care and specialty care providers.
Some commenters stated that the definition
of "network configuration” should be changed
to clarity the intent of the rules to determine
the adequacy of the provider network and to
mandate disclosure of information by zip
code. A commenter stated the network con-
figuration information in the HMO application
shouki specify provider identification by zip
code and delete the identification by specialty
and other providers. Another commenter
stated that network configuration information
should include all providers and geographic
areas the providers serve. A commenter
stated that the proposed regulation does not
clarify that dental services are not required to
be offered or covered by an HMO.

Agency response: The agency agrees that
the Intent of the subsection should be clarified
to require an explanation of tha adequacy of
the physician and other provider network con-
figuration. The proposed subsection, which
required an "explanation of the contracted or
targeted physician, dentist, and as appropri-
ate, other provider network configuration” was
unclear and unnecessary. However, the de-
partment needs to know network configura-
tion Information, including the location of
natwork primary care physicians, specialists
and other providars, so that the agency and
the Texas Department of Health can monitor
the availability and accessibility of health care
services offered by an HMO.

The department has modified this subsection
to more clearly spacify the information neces-
sary for the department to determine the ade-
quacy of the physician and other provider
network configuration.

The depariment may determine provider 10
enroliee ratios from the network configuration

information filed and current enroliment statis-
tics liled with the department.

Section 11.204(19)-Contents-types of com-
pensation arrangements. Some commenters
objected to this provision as an intrusion into
private coniractual arrangements of inde-
pendent businesses. Others requsested that
the application require only types of risk-
sharing compensation arrangements and not
individual provider compensation arrangse-
ments. These commenters stated that disclo-
sure of individual compensation
arangements would be onerous and require
disclosure of proprietary information. Several
commenters suggested limiting the disclosure
to require only "general® types of compensa-
tion arrangements and changing "any finan-
cial incentives” to "types of risk-sharing
arrangements, it any.”

Agency response: This new subsection does
not require disclosure of individual provider
compensation arangements. The agency be-
lieves the subsaction clearly requires "types
of compensation arrangements." The com-
missioner disagrees with the suggestion to
change "any financial incentives” to "types of
risk-sharing arrangements” because the in-
tent of this subsection is to require broad
disclosure o