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How to Use the Texas Register

Information Available: The 10 scctions of the Texas
Register represent various facets of statc government.
Documents contained within them include:

Governor - Appointments, exccutive orders, and
proclamations.

Attorney General - summaries of requests for opin-
ions, opinions, and open records decisions.

Secretary of State - opinions based on the election
laws.

Texas Ethics Commission - summarics of requests
for opinions and opinions.

Emergency Rules- sections adopted by state agen-
cies on an emergency pasis.

Proposed Rules - sections proposcd for adoption.

Withdrawn Rules - sections withdrawn by state
agencies from consideration for adoption, or automati-
cally withdrawn by the Texas Register six months after
the proposal publication date.

Adopted Rules - scctions adopied following a 30-
day public comment period.

Open Meetings - notices of open mectings.

In Addition - miscellaneous information required to
be published by statute or provided as a public service.

Specific explanation on the contents of each scction can
be found on the beginning page of the section. The divi-
sion also publishes cumulative quarterly and annual
indexes 1o aid in researching material published.

How to Cite: Malcrial published in the Texas Register
is referenced by citing the volume in which the docu-
ment appears, the words “TexReg" and the beginning
page number on which that document was published.
For example, a document published on page 2402 of
Volume 19 (1994) is cited as follows: 19 TexReg 2402.

In order that readers may cite malenal more casily,
page numbers are now wrilten as citations. Example: on
page 2 in the lower-left hand corner of the page, would
be written **19 TexReg 2 issue date,” while on the oppo-
site page, page 3, in the lower right-hand corner, would
be written “issue date 19 TexReg 3."

How to Research: The public is invited to research
rules and information of interest betwecen 8 am and §
p.m. weekdays at the Texas Register office, Room 245,
James Earl Rudder Building, 1019 Brazos, Austin.
Material can be found using Texas Register indexes,
the Texas Administrative Code, scction numbers, or
TRD number.

Texas Administrative Code

The Texas Administrative Code (TAC) 1s the official
compilation of all final state agency rules published in
the Texas Register. Following its effective date, a rule
is entered into the Texas Administrative Code. Emer-
gency rules, which may be adopted by an agency on an
interim basis, are not codified within the TAC. West
Publishing Company, the cfficial publisher of the TAC,
releases cumulative supplements to each printed vol-
ume of the TAC wice cach year.

The TAC volumes are arranged into Titles (using
Arabic numerals) and Paris (using Roman numerals).
The Titles are broad subject categories into which the

The Office of the Secretary of State does not discriminate on the basis of race, color. national ongun, sex, religion, age or disability in

agencies are grouped as a matter of convenicnce. Each

Part represents an individual state agency. The Official

TAC also is available on WESTLAW, West's computer-

ized legal research service, in the TX-ADC database.
To purchase printed volumes of the TAC or to

inquire about WESTLAW access to the TAC call West:

1-800-328-9352.
The Titles of the TAC, and their respective Title

numbers are:

1. Administration

4. Agriculture

7. Banking and Securities

10. Community Development

13. Cultural Resources

16. Economic Regulation

19. Education

22. Examining Boards

25. Health Services

28. Insurance

30. Environmental Quality

31. Natural Resources and Conservation

34. Public Finance

37. Public Safety and Corrections

40. Social Services and Assislance

43. Transportation

How to Cite: Under the TAC scheme, each section is
designated by a TAC number. For example in the
citation 1 TAC §27.15:

1 indicatcs the tile under which the agency
appears in the Texas Adminisirative Code, TAC stands
for the Texas Administrative Code; §27.15 is the sec-
tion number of the rule (27 indicates that the section is
under Chapter 27 of Tite 1; 15 represents the individ-
ual section within the chapter).

How to update: To find out if a rule has changed since
the publication of the current supplement to the Texas
Administrative Code, please look at the Table of TAC
Titles Affected. The table is published cumulatively in
the blue-cover quarterly indexes to the Texas Register
(January 22, April 16, July 13, and October 12, 1993).
In its second issue each month the Texas Register
contains a cumulative Table of TAC Titles Affected for
the preceding month. If a rule has changed during the
time period covered by the table, the rule's TAC
number will be printed with one or more Tsxas
Register page numbers, as shown in the following
example.

TITLE 40. SOCIAL SERVICES AND ASSISTANCE
Part 1. Texas Department of Human Services
40 TAC §3.704.............. 950, 1820

‘The Table of TAC Titles Affected is cumulative for
each volume of the Texas Register (calendar year).

Update by FAX: An up-to-date Table of TAC Titles
Affected is available by FAX upon request. Please
specify the state agency and the TAC number(s) you
wish to update. This service is free to Texas Register
subscribers. Please have your subscription number
ready when you make your request For non-
subscribers there will be a fec of $2.00 per page (VISA,
MasterCard). (512) 463-5561.
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THE

OVERNOR

As required by Texas Civil Statutes. Article 625%-13a, §6. the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463-1828.

Appointments Made January
14, 1994

To be a member of the Texas Growth
Fund Board of Trustees for a term to
expire February 1, 1999: Daphne Ann
Brown, 203 East Thorton, Houston, Texas
77022. Ms. Brown will be replacing Rich-
ard J. Hanschen of Dallas, whose term ex-
pired.

To be a member of the Guadalupe-Blanco
River Authority Board of Directors for a
term to expire February 1, 1997: Catherine
Roberts McHaney, 110 Spokane. Victoria.
Texas 77904. Ms. McHaney will be filling
the unexpired term of Judge Pat Kelly of
Victoria, who resigned.

Appointments Made January
18, 1994

To be a member of the Nueces River Au-
thority Board of Directors for a term to
expire February 1, 1999: Margaret Bow-
man., Route 4, Box 1, Spofford., Texas
78877. Ms Bowman will be replacing
Stevan Gallegos of Castroville, whose term
expired.

To be a member of the Nueces River Au-
thority Board of Directors for a term to
expire February 1, 1999: Lucinda J. Garcia,
P.O. Box 1967, Alice, Texas 78332. Ms.
Garcia will be replacing Wayne Baldwin of
Corpus Christi, whose term expired.

To be a member of the Nueces River Au-
therity Board of Directors for a term to
expire February 1, 1999: Susan C. Griffith,
540 North Getty, Uvalde, Texas 78801. Ms.
Griffith will be replacing Eugene L. Ames,
Jr. of San Antonio, who resigned.

To be a member of the Nueces River Au-
thority Board of Directors for a term to
expire February 1. 1997: Robert D.
Johanson, P.O. Box 381, Three Rivers,
Texas 78071-0381. Mr. Johanson will be
replacing George Jambers, Jr. of Whitsett,
whose term expired.

To be a member of the Nueces River Au-
thority Board of Directors for a term to
expire February 1, 1999: Mary Melissa
Ramos, 1932 Bentwood Drive, Floresville,
Texas 78114. Ms. Ramos will be replacing
Kenneth Shackelford of Leakey, whose
term expired.

To be a member of the Nueces River Au-
thority Board of Directors for a term to
expire February 1, 1995: Celina Solis, 200
West Gravis, San Diego, Texas 78384. Ms.
Solis will be filling the unexpired term of
Jay Kimbrough of Beeville, who resigned.

Appointments Made Jaxiuary
19, 1994

To be a member of the Early Childhood
Intervention Advisory Committee for a
term to expire February 1, 1999; Frank R.

Brown, II, Ph. D, M.D., 545 Begonia,
Bellaire, Texas 77401. Dr. Brown will be
replacing Dr. Julian Haber of Fort Worth,
whose term expired.

To be a member of the Early Childhood
Intervention Advisory Committee for a
term to expire February 1, 1999: Lorenzo
H. Aguilar Melancon, 7237 Tierra Alta, El
Paso, Texas 79912, Mr. Melancon will be
replacing Karen Douglas of San Antonio,
whose term expired.

To be a member of the Early Childhood
Intervention Advisory Committee for a
term to expire February 1, 1999: Kathryn E.
Moody, 3106 Fairmont Court, Sugar Land,
Texas 77478. Ms. Moody is being reap-
pointed.

To be a member of the Early Childhood
Intervention Advisory Committee for a
term to expire February 1. 1999: Zenitha
Ann Rosales, 2402 Magnolia, Amarillo,
Texas 79107. Ms. Rosales is being reap-
pointed.

To be a member of the Early Childhood
Intervention Advisory Committee for a
term to expire February 1, 1999: Candice
M. Sheehan, 759 Pelican Lane, Coppeli,
Texas 75019. Ms. Sheehan will be replac-
ing Claudette W. Bryant of Dallas, whose
term expired.

Issued in Austin, Texas, on January 18, 1934.

TRD-9434998 Ann W. Richards
Governor of Texas
¢ L 4 L 4
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EMERGENCY

I\ULES

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it
determines that such action is necessary for the public health, safety, or welfare of this state. The section
may become effective immediately upon filing with the Texas Register, or on a stated date less than 20
days after filing and remaining in effect no more than 120 days. The emergency action is renewable once for

no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is indicated by
the use of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 25. HEALTH SER-
VICES

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 401. System
Administration

Subchapter A. Advisory Com-
mittees

* 25 TAC §401.23, §401.24

The Texas Department of Mental Health and
Mental Retardation (TDMHMR) adopls on an
emergency basis new §401.23 and §401.24
of Chapter 401, Subchapier A, concerning
advisory committees. The new sections
adopted on an emergency basis are contem-

poraneously proposed for public comment in
this issue of thn Texas Ragister.

The purpose of the emergency adoption is to
recognize two newly created advisory task
forces concerniing provider/authority roles and
alternate uses for the Travis State School.
The new sections outline the purpose, tasks,
and duration of the commitlees, which are
subject to all other requirements of the
subchapter.

The new sections are adopted on an enier-
gency basis under Texas Civil Statutes, Arti-
cle 6252-13a, §5(d), which provide
emergency rulemaking powers, and under
the Texas Health and Salfety Code, §532.015
(Texas Civil Statutes, Article 5547-202,
§2.11), which provide the Texas Board of
Menlal Health and Mental Relardation with
rulemaking powers.

§401.23. Advisory Committee on Provid-
erlAuthority Roles.

(a) The purpose of the Advisory
Committee on Provider/Authority Roles is
to explore the role of a state mental health
and mental retardation authority and to rec-
ommend needed changes to ensure that
TXMHMR can implement this role 1n a
way which supports the department’s vision
for the future.

(b) Tasks of the Advisory Commit-
tee on Provider/Authority Roles include:

(1) studying the organization of
the TXMHMR service delivery system to
identify the key organizational principles
which should underlie the role of state men-
tal health or mental retardation organiza-
tions and identify issues inherent in
implementing this role while simultaneously
serving as a provider of services;

(2) exploring organizational
models (other state MH/MR systems, other
service systems) which address these issues;

(3) recommending to the Board
strategies to delineate and separate these
roles; and

(4) recommending necessary ac-
tions to implement these strategies, includ-
ing legislation, administrative changes,
communication mechanisms, organization
of functions, and others.

(c) This advisory committee shall
be abolished January 1, 1995, unless reau-
thorized.

§401.24. Advisory Committec on Alternute
Uses for the Travis State School.

(a) The purpose of the Advisory
Committee on Alternate Uses for the Travis
State School is to develop for consideration
by the TXMHMR Board recommendations
for alternate use of the existing facilities
and property at the Travis State School.

{b) Tasks of the Advisory Commit-
tee on Alternate Uses for the Travis State
School include:

(1) determining if the proposed
use(s) protects and serve the interests of the
taxpayers of Texas;

(2) assessing the ability of the
proposed use(s) to address the community's
expressed needs and desires;

(3) considering the ability of
the proposed use(s) to mitigate the eco-
nomic impact of the closure upon the local
community,

(4) assessing the ability of the
proposed use(s) to provide the job opportu-
nities for Travis State School employees
affected by the closure;

(5) assessing the ability of the
proposed use(s) to provide meaningful com-
pensation to the department for the property
and improvements at the Travis State
School, and to enhance the value of any
neighboring state-owned property; and

(6)  addressing other relevant
concerns.

(c) This advisory committee shall
be abolished January 1, 1995, unless reau-
thorized.

Issued in Austin, Texas, on January 21, 1994.

TRD-9435059 Ann K Utley
Chairman
Texas Mental Health and
Mental Retardation

Effective date: January 21, 1994
Expiration date: May 22, 1994
For further information, please call: (512)
206-4516
¢ ¢ L 4
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part 1. Texas Youih
Commission

Chapter 93. General Provisions

Records, Reports and Forms
e 37 TAC §93.75

Texas Youth Commission (TYC) adopls on
an emergency basis new §93.75, concerning
population management.

This section is adopted on an emergency
basis to allow for immediate movement of
commitied delinquent youth from the Texas
Youth Commission maximum restriction facil-
ity to high restriction facilties to relieve over-
population which creates a high possibility of
danger to youth and staff.

The new section is adopted on an emergency
basis under the Human Resowrces Code,
§61.075, which provides the Texas Youth
Commission authority to order the child's
confinement under condttions it balieves best
designed for the child's wellare and the inter-
esis of the public.

. EMERGENCY RULES January 28, 1994 19 TexReg 563



§93.75.  Population  Management. The
Texas Youth Commission (TYC) manages
resources to maximize available bed space
and safety for youth and staff. When neces-
sary to control population and/or manage
available resources, the deputy execulive
director may approve the movement of vio-
lent offenders Type A and Type B from the
TYC maximum restriction facility to TYC
operated high restriction facilities.

Issued in Austin, Texas, on January 21, 1994.

TRD-9435034 Stave Robinson
Executive Director
Texas Youth Commission

Effective dale: January 21, 1994

Expiration date: May 22, 1994

For further information, please call: (512)
483-5244

¢ ¢ ¢
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PROPOSED

ULES

Before an agency may permanently adopt a new or amended section or repeal an existing section, a
proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
comments on the section. Also. in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons. a governmental subdivision or agency, or an association having at least

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 7. BANKING AND
SECURITIES

Part 1. State Finance
Commission

Chapter 1. Consumer Credit
Commissioner

Subchapter B. Miscellaneous
¢ 7 TAC §1.308

Ld
The State Finance Commission proposes
new §1.305, concerning procedures for re-
questing clarification of aspects of Title 79
from the Consumer Credit Commissioner.

Al Endsley, consumer credit commissioner,
has determined that for the first five-year
period the section 15 in effect there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or administering
the section.

Mr. Endsley also has determined that for
each year of the first five years the seciion is
in effect the public benefit anticipated as a
result of enforcing the section will be that the
public will be advised through deiinitions con-
fained in the rule of the distinctions between
interpretations and advisory letiers and the
proper procedure for requesting and receiving
clarification of Tille 79 from the Consumer
Credit Commissioner. There will be no effect
on small businesses. There is no anticipated
economic cost to persons who are required 10
comply with the section as proposed.

Comments on the proposal may be submitted
to Al Endsley, Consumer Credd Commus-
sioner, 2601 North Lamar Boulevard, Austin,
Texas 78705.

The new rule 1s proposed under Texas Civil
Statules, Aricle 342-114A, which provdes
the Slate Finance Commission with the au-
thorty o prescribe such rules or procedure
as may be necessary for supervising the
Consumer Credit Commissioner and for en-
suring compliance with Texas Civil Stalutes,
Title 79, Article 5069-1.01.

§1.305. Imterpretations and Advisory Let-
1ers

(a) Defimuons. The following
words and terms, which used in this section,

shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Advisory letter-A letter by
the commissioner or a member of the staff
of the Office of Consumer Credit Commis-
sioner providing an informal advisory re-
sponse to an inquiry concerning provisions
of Title 79 and that is not an interpretation
as defined in paragraph (3) of this subsec-
tion,

(2) Commissioner-The commis-
sioner of the Office of the Consumer Credit
Commissioner.

(3) Interpretation-A letter issued
by the consumer credit commissioner and
approved by the State Finance Commission
pursuant to Texas Civil Statutes, Article
5069-§2.02A(10). interpreting a provision
of Title 79 in light of certain relevant facts.

(b) Procedures for Finance Com-
mission Interpretations. Any person may
submit & request for an interpretation. All
requests should be directed to the commis-
sioner subject to the following guidelines.

(1) Explicitly state that an inter-
pretation approved by the Finance Commis-
sion is desired.

(2) Provide a concise descrip-
tion of the contemplated transaction or ac-
tivity contemplated, the legal issue raised,
and all facts necessary to reach a conclusion
in the matter.

(3) State whether or not, to the
best of the requester’s knowledge, the issue
to be considered is an issue in pending
litigation. Matters in litigation will not ordi-
narily be answered.

(4) Identify each provision of
law involved, and indicate the writer’s opin-
ion of how the legal issues should be re-
solved, and the basis for that opinion,
including an analysis of any relevant court
decisions as well as all prior interpretations
to whch the request relates

(5) A fee not to exceed $300
will be charged for an interpretation to com-
pensate the agency for the expense involved

in researching and answering the request. A
payment $300 should be submitted with the
request. The commission shall determine
and remit a partial refund if deemed appli-
cable. The commission may waive the fee.

(6) Within ten days of receipt of
a properly detailed request and the required
fee, the request will be filed with the Texas
Register for publication Upon publication
in the Texus Register, interested parties
have 30 days to submit briefs and proposals
pertaining to the issue under consideration.
The commissioner will draft an interpreta-
tion or other response to the request and
present it to the Finance Commission for
their consideration. A response may be that
the commissioner and the Finance Commis-
sion decline to answer the inquiry. Within
ten days of the Finance Commission’s ap-
proval of an interpretation or other re-
sponse, & summary of the interpretation or
other response will be filed with the Texas
Register for publication.

(7) Copies of interpretatons or
other responses shall coniain a notation of
approval by the Finance Commission to
include the date of Finance Commission
action.

(c) Office of Consumer Credit
Commissioner Advisory Letters. Each advi-
sory letter shall contain a notation that it is
not an interpretation approved by the Fi-
nance Commission pursuant to Texas Civil
Statutes, Article 5069-2.02A(10) and does
not grant a "safe harbor” as provided in
Texas Civil Statutes, Article 5069-8.01(f).

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on January 24, 1994,

TRD-3435085 Al Endsley
Consumer Credit
Commissioner

Earliest possible date of adoption February
28, 1994

For further information, pleasc call: (512)
479-1280

¢ ¢ 4
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TITLE 22. EXAMINING
BOARDS

Part XVII. Texas State
Board of Podiatry
Examiners

Chapter 376. Violations and
Penalties

* 22 TAC §8376.1-376.7

(Editor's note: The text of the following sections
proposed for repeal will net be pubhished  The
sections may be examined in the offices of the
Tevas State Board of Podiatry Examiners o1 in
the Tevas Register office, Room 245, James Earl
Rudder Building, 1019 Brazos Street, Austin )

The Texas Siale Board ol Podiatry Examin-
ers proposes the repeal of §§376.1-376 7,
concerning Violalions and Penalties. These
rules are very vague and are being updated
by the Board.

Robert A. Lansford, executive dwector, has
determined that for the first five-year period
the repeats are in effect there will be no fiscal
implications for slate or local government as
a result of enforcing or administering the re-
peals.

Mr Lansiord also has determined that for
each year of the first five years the repeais
are in efiect the public benefit anticipated as a
result of enforcing the repeais will be better
clarity in the rules. There will be no effect on
small businesses. There is no anlicipated
economic cost {0 persons who are required to
comply with the repeals as proposed.

Comments on the proposal may be submitted
to Janie Alonzo, 3420 Executive Center
Drive, Suite 305, Austin, Texas 78731, (512)
794-0145.

The repeals are proposed under Texas Civil
Statutes, Articles 4568(j) and 4590(e), which
provide State Board of Podiatry Examiners
with the authorily to adopt all reasonable or
necessary rules, regulations, and by-laws not
consistant with the law regulating the practice
of podialry, the laws of this state, or of the
United States; to govern ils proceedings and
aclivities, the regulation of the practice of
podiatry, and the enforcement of the law reg-
ulating the practice of podiatry.

No other article of the statute is affected by
these proposed repeals.

§376.1. Penalties.
§376.2. Probation of Penalty.
§376.3. Institution of Action by the Bourd.

§376.4. Bourd Discretion Regurding Penul-
tics.

§376.5. Agreed Orders.

§376.6. Conditions of Suspension of Li-
cense.

§376.7. Educational Courses.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority lo
adopt.

Issued in Auslin, Texas, on January 21, 1994.

TRD-9435036 Janie Alonzo

Centitying Official, Staff
Services Officer |

Texas State Board of

Podiatry Examiners

Earfiest possile date of adoption: February
28, 1994

For futher information, please call: (512)
794-0145

¢ ¢ ¢
e 22 TAC §§376.1-376.11

The Texas State Board of Podiatry Examin-
ers proposes new sections §§376. 1-376.11,
concerning Violations and Penalties. These
new rules regarding fine and penallies, ad-
minisirative fines, complaint form, investiga-
tions of complaints filed with the Board and
moniloring licensee compliance are needed
to comply with Senate Bili 1080.

Robert A. Lanstord, executive director has
determined that for the first five-year period
the sections are in effect there will be no
fiscal implications for state or local govern-
ment as a result of enforcing or administering
the sections.

Mr Lansford also has determined that for
each year of the first five years the sections
are in effect the public benefit anticipated as a
result of enforcing the sections will be better
clarity in the rules. There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the sections as proposed.

Comments on the proposal may be submitted
to Janie Alonzo, 3420 Executive Center
Drive, Suite 305, Austin, Texas 78731, (512)
794-0145.

The new sections are proposed under Texas
Civil Stalutes, Arlicles 4568(j) and 4590(e),
which provide Stale Board of Pediatry Exam-
iners with the authority to adopt all reason-
able or necessary rules, regulations, and by-
laws not consistant with the law regulating the
practice of podialry, the laws of this state, or
of the United States; to govern ils proceed-
ings and activities, the regulation of the prac-
tice of podiatry, and the enforcement of the
law regulating the practice of podiatry.

No other article of the statute is atfected by
these proposed new seclions.

§376.1. Penalties.  Any podiatrist who vio-
lates any provision of these Rules, or any
provision of the Podiatry Practice Act of
Texas shall be, at the discretion of the
Board, subject to the following penalties:

(1) suspension, revocation, or
cancellation of his or her license to practice
podiatry in the State of Texas; or

(2) afine not to exceed $10.000;
or

(3) a reprimand by the Board
which may be either public or private. or

(4) valid enroliment in and certi-
fied full and complete attendance at any
medical educational course or courses, in-
cluding any residency. or any course in
ethics in practice, as deemed appropriate by
the Board; or

(5) wvalid enrollment in and certi-
fied full and complete attendance at any
rehabilitation program deemed appropriate
by the Board; or

(6) administrative penalties; or

(7) any Combination of the pen-
alties listed in this section,

§376.2. Administrative Fines and Penalties.

(a) The Board may impose an ad-
ministrative penalty against any licensee
who violateg any provision of the Act or
rule or order of the Board. The executive
director may assess a penalty for each viola-
tion and present a report to the Board con-
cerning the facts on which the
determination was based and the amount of
the penalty. The range of penalty is $500 to
$2.500.

(b) The amount of the penalty shall
be based on:

(1) the seriousness of the viola-
tion, including the nature, circumstances,
extent, and gravity of any prohibited acts,
and the hazard or potential hazard created to
the health, safety, or economic welfare of
the public;

(2) the economic harm to prop-
erty or the environment caused by the viola-
tion;

(3) the history of previous viola-
tions;

(4) the amount necessary to de-
ter future violations;

(5) efforts to correct the viola-
tion; and

(6) any other matter that justice
may require.

(c) Penalties imposed by the Board
pursuant to subsections (a) and (b) of this
section may be imposed for each violation
subject to the following limitations.

(1) Imposition of an administra-
tive penaity may not exceed $2,500 for each
violation;

(2) Each day a violation contin-
ues or occurs is a separate violation for
purposes of imposing a penalty.
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(d) ‘The provisions of subsections
(a)-(c) of this section shall not be construed
s0 as to prohibit other approprniate civil or
cnminal action and remedy and enforce-
ment under other laws

(e) If the hicensee does not agree
with the imposttion of the adminstrative
penalty. the licensee may request a hearing
before the State Office of Admunistrauve
Hearings as stated in §376 9 of this utle
(relating 1o Complaint Form)

() U the final order of the Board
umposes an administrative penalty against a
licensee, the licensee may pay the amount
of the penalty. pay the amount of the pen-
alty and file a petution for judicial review
contesting the occurrence of the violation,
the amount of the penalty, or both, or the
licensee may. withoul paying the penalty,
tile a pettion tor juchenal review contesting
the occurrence ol the violation, the amount
o! the penalty, or both pursuant w Article
4567¢

() Judicial review of the order of
the Board

(1) s ansututed by filing a peu-
non as provided in the Admmnisuative Pro-
cedure  Act, §2001 171 in the lexas
Government Code and subsequent amend-
ments, and

(2) 15 under the substanual evi-
dence rule

(h)  All such penalties shall be made
a permanent part of the hcensee’s record at
the Texas State Board of Podiauy Examin-
er’s office that are to be maintaned accord-
ing to the laws of the State of Texas and
these rules and regulations

§376 3 Probation of Penalty A board or-
der to revoke, cancel, or suspend a license
may be probated in whole or in part at the
discretion of the Board The Board may
revoke, 1n part or in whole, the probation of
any suspension upon a showing of any vio-
lation of Statutes or Admunistrative Rules
governig the practice of Podiaty, or any
state or federal laws, upon hearing before
the Board without the necessity of pre-
heanng discovery, or informal conference
provided the licensee 15 given i1easonable
notice and time to respond before the Board
at said hearmng

§376.4. Institution  of Action by the
Board. The Board may institu  actions in
its own name to enjoin a violation of any
provision of the Podiatry Practice Act of
Texas, Texas Civil Statutes, Article 4567B
et seq, of the Rules of the Texas State
Board of Podiatry Examiners, or any other
laws applicable to licensed podiatrists in the
State of Texas

§376.5 Bourd Discretion Regarding Penul-
tics. The Board shall have complete dis-
cretion to impose penalties as are
reasonable and fair and in accordance with
due process in light of all the evidence
adduced in each case, the difficulty or proof
of elements of the case. the credibility of
evidence or witnesses for the State or the
licensee, the harm caused by the violation,
and other similar considerations, including a
comparison with the penalties previously
assessed in similar cases and circumstances

§376 6 Agreed Orders. The Board may
enter into negotiated Agreed Orders with
ncgotiated penalties when, in the Board's
discretion, full hearing of the case is 1m-
practical, unnecessary. or not in the best
nterest of the State due to such factors as
difficulties 1n pursuing discovery, risk of
obtaining adequate evidence or proof, or the
length of ume accrued since the alleged
violation and the possibility of stale evi-
dence, and other sumilar considerations

§376 7. Conditions of Suspension of Li-
ocense.

(a) Suspension of a license means
that the office of the licensee is to be closed
for the purposes of receiving, diagnosing,
treating, or consulting with patients, and the
licensee may not participate for income in
any professional activity that is directly re-
lated to diagnosis or treatment of a patient
The licensee may refer his patients to an-
other practitioner for treatment or consulta-

tion during the pendency of the suspension,

but the licensee shall not derive any income
from such referrals. The licensee may allow
into his office another practitioner to see his
patients during the pendency of the suspen-
ston, but the licensee shall drive no income
tfrom the other praclitioner by way of refer-

ral fees, rent for the office space, or the
like,

(b) The licensee's office may re-
main open for the purposes of administra-
tive work, including making future
appointments, arranging referrals, handling
mail, processing accounts, billing, and in-
surance matters, and other similar matters
not diwrectly related to the diagnosis and
treatment of patients.

(c) If the suspended licensee shares
offices with another practitioner, the other
practtioner shall be allowed to continue his
practice normally, but the suspended li-
censee shall not share income with the other
practitioner, including any income derived
in any way from the diagnosis or treatment
of patients that would see or normally see
the licensee who is under suspension.

(d) If a license suspension is pro-
bated. the Board may require the licensee
to.

(1) report regularly to the Board
on matters that are the basis of the proba-
tion;

(2) limt practice to the areas
prescribed by the Board, or

(3) continue or review continu-
ing professional education until the licensee
attains a degree of skill sausfactory to the
Board in those areas that are the basis of the
probation.

$376 8. Educational Courses. The Board
deems as approved any Continuing Medical
Education Course approved by the Ameri-
can Podiatric Medical Association. The
Board may also approve, by majority vote,
substitution of a non-APMA-approved
course when such is indicated by the record
before the board.

§376.9. Complaint Form. The Board shall
adopt the following form as its official com-
plaint form. The form, along with a "Con-
sumer Information" pamphlet explaining the
Board's functions and complaint process,
will be furnished to any person who wishes
to file a complaint with the Board. The
official complaint form 1s suggested for uni-
formuity, however, any written communica-
tion that clearly advises the other party or
parties of the information required shall be
deemed sufficient.

. PROPOSED RULES January 28, 1994 19 TexReg 567



TEXAS STATEBOARD OF PODIATRY EXAMINERS

COMPLAINT FORM

DATE:

It is very important that you fill out this form completely. Please use a typewriter or print in black ink. If we are
unable to read your complaint, we will not be able to help you.

1 .' “COMPLAINANT'S FULL NAME (Print o Type) COMPLAINANTS ADDRESS (Street)
~HOME TELEPHONE . > City, State, 23
wonxmuzmonu(( )) . (City, State, Zip)
9, .| PODIATRIST INVOLVED: (Prist of Type)
ADDRESS CITY, STATE, ZiP_
“OFFICE TELEFHONE #:
( ) -
" (Other Podiatry Opinions Received) IR y 195103 (0)0) QEE—
3 d8 l&% ; iatry OUpinions Keceiv ADDRESS: ( ) "
{Other cont.) — ADDRESS: TELEPHONE:
NAME: « ) -
4 . Nature d?!omplalnt(n)

Clearly state the nature of your com ics of any records, or reports from a second podiatrist which will support
your statement. COMPLAINT FO (MUST BE SIGNED. (Additional space oo back. Attach Additional Pages if Necesary.)

Mail to:
TEXAS STATE BOARD OF PODIATRY
EXAMINERS “STGNATURE
3420 EXECUTIVE CENTER DRIVE, SUITE 305
AUSTIN, TEXAS 78731
DATB
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THE CITIZEN COMPLAINT PROCESS

V/HO MAY FILE A COMPLAINT?

yone may file a complaint with the Board of Podiatry
miners against a podiatrist.

HCW DO | FILE A COMPLAINT?

A complaint must be submitted in writing. You may
use this form for that purpose.

HOW ARE COMPLAINTS INVESTIGATED?

Trained professionals investigate the complaints. An
investigator may contact you for additional information,
to secure your written statement, or for written per-
mission to obtain copies of your medical records.

A complaint involving physician competency may
require a lengthy investigation by medical experts.

All investigative material (including medical records,
investigator's reports, and reviews by board con-
sultants) become part of the board's investigative files.

WILL | BE TOLD THE STATUS OF MY
COMPLAINT?

_ ou will receive a letter acknowledging receipt of
’ ur complaint.

It your complaint is within the board's jurisdiction, we
will notify you of the status of your complaint approxi-
mately every 90 days, until final action is taken.

Shouid your complaint be outside the Board's juris-
diction, we will notify you.

WHAT COMPLAINTS DO NOT FALL WITHIN THE
BOARD'S JURISDICTION?

Rudeness complaints. These issues can be directed to your
locai Podiatric Society.

Complaints against doctors who are not D.P.M.s and com-
piaints regarding other health care providers or hospitals.
Such complaints should be directed to the appropriate state
licensing agency.

Complaints regarding the unlicensed practice of podiatry
should be referred to your local police department, as this
activity is a criminal misdemeanor.

WHAT COMPLAINTS ARE WITHIN THE BOARD'S
JURISDICTION?

The most frequent types of consumer complaints are:

Non-therapeutic prescribing/administering of a drug or
treatment;

Professional incompetency;

inability to practice podiatry by reason of mental or physical
impaiment (alcohol or chemical abuse, mental or physicai
condition);

Unprofessional conduct which may endanger the public.
WHAT ACTION CAN THE BOARD TAKE?

It we lack sufficient evidence of a violation of the Podiatry
Practice Act, then we will close the investigation and notify
you.

If thie investigation establishes that a podiatrist violated the
Podiatry Practice Act, the board may order cormreclive proce-
dures or disciplinary action ranging from a written reprimand
to the most severe measure, revocation of license.

¢
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§376 10 Invesngations of Complants Filed
with the Bourd

(a) Recewpt of Complaint

(1) All written and signed com-
plants filed with the Board will be 1invesu-
gated Anonymous written complaints will
not be mvestigated, but will be logged and
filed for information purposes only Com-
plainants who wish to complamn by tele-
phone will be advised that their complaints
must be submutted 1n wrniting, must be
signed by complainant, and that Board com
plaint forms will be maited to them for ther
use and submusston to the Board A log will
be maintained with names and addresses of
complainants who tclephone the Board of-
fices and to whom complaint forms are
mailed ‘The Board shall also maintain an
information file for ecach complaint that
contains a record of all persons contacted in
relation to the complaimts, summary of find-
ings at each stage of complaint process, an
explanation of legal basis and reason that a
complaint was dismussed, and other relevant
information

(2) When a written complamt
received at the Board Offices, the complamt
will be date-stamped 1mmediately ‘The
complaint will then be reviewed by the
executive director A complaint file will be
created and the complaint will be assigned
to an Investigative Liaison, who 15 a Board
member and a licensed podiatrist

(3) If an allegauon 15 deter-
mined to be critical 1n nature, it will be
assigned a high priority and the requuement
for written and signed complatnts will be
waived temporarily, but will be obtained
later 1n the investigative process

(b)  Investigatton of Allegations

(1) Upon receipt of the wrntten
allegation and/or determination of a high
priority 1ssue, the executive director will
assure that the complaint information 1s en-
tered into the computer and given a file
number A letter of acknowledgment will be
promptly mailed to the complainant Case
files will be reviewed every 30 days to
tsure  cases comply with  scheduling
Parties to a complaint will be contacted on
at least a quarterly period

(2) Depending on the type ot al-
legations and/or violations at 1ssue. the in-
vestigation of the complaint will usually be
conducted 1n accordance with the following
guidelines.

(A) After a signed and wrut-
ten complaint 1s recetved, the executive di-
rector may interview the complainant either
sn person or over the telephone so that the
complainant has an opportunity to explain
or claborate upon the allegations made in
the complant If the allegation 1s a nusun-
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derstanding and/or without merit, the execu-
tive director informs the complamant and
submits a report to the Investigative Liaison
recommending that the case be closed

(B) After the complainant’s
statement has been obtained, and the execu-
tive director determines that a potential vio-
lation exists, the licensee 1s informed of the
nature of the allegations in the complaint.
All the records and files of the Texas State
Board of Podiatry Examiners shall be public
records and open to inspection at reasonable
times, except the investigations files and
records which are confidential and shall be
divulged only to persons so investigated
upon the completion of the investigation
Patient records may be requested to assist in
the nvestigation. The licensee 1s given an
opportunity to respond to the allegations
cither 10 an interview with the executive
director or by giving a narrative statement
via mail or FAX

(C) At this tume, further 1n-
vestigation may be necessary 1n the form of
second or third opintons, obtaining support-
ing  documents, nterviewing  other
witnesses, etc, depending on the case at
hand

(D) If the case does not re-
quire the medical judgment of the Investiga-
tive Liawson, and the executive director
concludes, after all elements have been 1n-
vestigated, that a violation probably exists,
he or she will compose and mail to the
licensee a conference letter inviting the li-
censee to a conference to discuss the allega-
tions made aganst the licensee If the
executive director concludes that the com-
plamt has no merut, the executive director
will apprise the Investigative Liaison as-
signed to the case and authorize closing the
case. The executive director will assure that
the complainant and licensee are notified by
letter explaining the action taken on the
dismissed complaint

(E) If the case does require
the medical judgment of the Investigative
Liaison, and the execulive director con-
cludes, after all relevant elements have been
investigated, coples of perinent documents,
along with a cover letter to the Investigative
Liaison, who will assist in determining
whether the case should be closed. further
investigation 1s warranted, or the licensee
should be 1nvited to respond to the allega-
tions at a conference If the case s closed,
the complamant and the heensee will be
notified by letter explaining the action taken
on the dismissed complaint

(F) If a conference 1s recom-
mended. the executive director shall, by

certified mail, mail to the licensee a confer-
ence letter with a list of allegations. The
conference is conducted 1n accordance with
the Administrative Procedure Act, the
Texas Government Code, §2001.054, for-
mer APTRA, Texas Civil Statutes, Article
6252-13a, §18 and is part of the investiga-
tory process. The licensce is advised that he
or she has the right to counsel. The allega-
tions are presented to the licensee and the
licensee 1s given every opportunity to pre-
sent us or her side of the issue. The li-
censee shall also have the right to waive the
conference, in which case the investigation
shall proceed to the next step 1n the disct-
plinary process In attendance at the confer-
ence are the exccutive director, the
Investigative Liaison assigned to the case,
and the Assistant Attorney General repre-
senting the Board, and the complainant if
the complainant desires to attend.

(G)  After the licensee re-
sponds to the allegations, the executive di-
rector, Investigative Liaison, and the
Asustant Attorney General will review the
file and licensee’s response and recommend
the disposition of the complant. If 1t 1s
determined that a violation has not oc-
curred, the case will be dismissed and all
parues to the allegations will be notified by
letter explawning the action taken on the
dismissed complaint. The executive director
will advise the Board at each scheduled
board meeting of the complaints dismissed
since the last board meeting The informa-
tton furmished will consist of a summary of
the allegations, investigation conducted,
reasons for dismissal, and file number.

(H) If it is determined that a
violation has occurred and a penalty/disci-
plinary action 1s warranted, within 14 days
of the date of determination a Notice of
Violation shall be mailed by certified mail
to the hcensee The notice must include a
brief summary of the alleged violauon and a
statement that the licensee has a right to a
hearing on the occurrence of the violation,
the amount of the penalty/disciphinary ac-
tion, or both the occurrence of the violation
and the amount of the penalty.

(I) Within 20 days after the
date the licensee recetved the notice, the
licensee may, 1n writing, accept the deter-
munation and recommended penalty/disci-
plinary action of the executive director or
may make a written request for a hearing on
the occurrence of the violaton, the amount
of the penalty/disciplinary action or both the
occurrence of the violation and the amcunt
of the penalty

(J) If the licensee accepts
the determuination and recommended penal-




ty/disciplinary action of the executive direc-
tor, the bard by order shall approve the
determination and impose the recommended
penalty/disciplinary action.

(c) Docketed Complaint and Hear-
ing.

(1) If the hicensee declines the
determination and recommended penal-
ty/disciplinary action and requests a hearing
or if the licensee fails to respond timely to
the notice, a docketed complaint will be
drawn and assigned a docket number. The
complaint is reviewed by he Assistant At-
torney General who then returns it to the
agency where corrections are made, if indi-
cated. The date the executive director signs
the complaint is the official date of filing
the docketed complaint with the Board. The
docketed complaint is then served on the
respondent by certified mail or personal
service at least ten days prior to a scheduled
hearing.

(2) The executive director shall
request a hearing and give notice of the
hearing to the licensee. The hearing shall be
held by an administrative law judge of the
State Office of Administrative Hearings.
The administrative law judge shall make
findings of fact and conclusions of law and
promptly issue to the board a proposal for a
decision about the occurrence of the viola-
tion and the amount of the proposed pen-
alty Based on findings of fact, conclusions
of law, and proposal for a decision, the
board by order may find that a violation has
occurred, impose a penally, impose disci-
plinary action, or may find that no violation
occurred. The complainant shall be
promptly advised by letter of the final dis-
position of the complaint.

(3) The notice of the board’s or-
der given to the licensee under the Adminis-
trative Procedure Act, Chapter 20001 et seq
of the Texas Government Code and its sub-
sequent amendments must include a state-
ment of the right of the licensee to judicial
review of the order.

(d) Licensee's Record. All actions
taken by the Board against a licensee shall
be made a permanent part of the licensee's
record at the Texas State Board of Podiatry
Examiner's offices which is to be main-
tained according to the laws of the State of
Texas and these rules and regulations

(e) Use of Private Investigators.
Private investigators may be utilized in any
case filed with the Board. Private investiga-
tors will be employed only when 1t is eco-
nomically advantageous to the Board or
when it is not practical for agency staff to
travel to a distant destination or to another
state. Private investigators will be utilized
in accordance with existing State purchas-
ing rules of the General Services Commis-
sion and will be utilized with the approval

of the executive director and Investigative
Liaison.

§376.11. Monitoring Licensee Compliance.

(a) The Board shall conduct a com-
pliance monitoring program in which podi-
atric practices are inspected on an
unannounced basis to insure that licensees
are complying with the requirements of the
applicable statutes and rules. Those items to
be inspected include, but are not limited to,
display of licenses; compliance with re-
quired consumer information; continuing
education requirements; sanitation; patient
record completion; drug security, drug ac-
countability; and compliance with other
state and federal laws.

(b) Inspection reports will be com-
pleted by the executive director and/or of-
fice staff in duplicate. One copy will be
processed and filed in the licensee's per-
sonal file when all deficiencies have been
corrected by the licensee The second copy
will be left with the licensee.

(c) Licensees will normally be
given 45 days to correct deficiencies. Li-
censees who are delinquent will be con-
tacted by certified mail, requesting them to
answer within 15 days of receipt of letter. If
no response 1is received withun that time
period, the status of "inspection” will be
changed to “investigation” and the formal
investigative procedure will be followed.

(d) After an 1nitial inspection, the
executive director may close a comphance
inspection discrepancy to "voluntary com-
pliance” within the spirit and intent of the
program, with the following exception
when a violation is identified involving fla-
grant disregard of the law, including allow-
ing illegal practice; use of prescription
drugs; failure to account for drugs dis-
pensed or admumstered; drug diversion
and/or abuse; and fraud, the compliance
inspection shall be terminated and an inves-
tigation will be opened. In this situation,
"voluntary compliance” is not an option
available for the licensee and all matters
must be referred to the executive director
for review as a complaint.

(e) When a licensee is inspected
some time after an initial inspection and the
licensee is found to have failed to correct
those deficiencies noted in the prior inspec-
tion, the executive director will advise the
licensee that the licensee has continued to
violate the statute andfor rules and that
those violations will be submitted to the
Board for whatever penalty/disciplinary ac-
tion it deems appropriate

(f) Licensees who are ordered by
the Board to perform certain acts may be
inspected on an unannounced basis to verify
that the licensee has performed the required
acts Licensees who are subject to a Board

Order may also be requested to appear be-
fore the Board at a Board meeting to dis-
cuss compliance with the requirements of
the Board Order. If the licensee is found to
have refused or failed to comply with the
Board Order, the executive director will
advise the licensee that a report will be
prepared documenting the failure to comply
and that the report will be submitted to the
Board for consideration of disciplinary ac-
tion.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency’s authorty to
adopt.

Issued in Austin, Texas, on January 21, 1994

TRD-9435037 Janie Alonzo

Certifying Official, Staft
Services Ofticer |

Texas State Board of
Podiatry Examiners

Earlest possible date of adoption February
28, 1994

For further information, please call. (512)
794-0145

* ¢ L4
TITLE 25. HEALTH SER-
VICES

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 401. System
Administration

Subchapter A. Advisory Com-
mittees

e 25 TAC §401.23, §401.24

(Editor's Note The Texas Department of
Mental Health and Mental Retardation pro-
poses for permanent adoption the new sec-
trons it adopts on an emergency basis in this
issue The text of the new sections is in the
Emergency Rules section of this issue )

The Texas Department of Mental Health and
Mental Retardation (TDMHMR) proposes
new §40123 and §401.24 of Chapter 401,
Subchapter A, concerning advisory commn-
tees The new sections are proposed contem-
poraneously with their emergency adoption in
this issue of the Texas Register. The pro-
posal affects Texas Cwvil Statutes, Article
6252-33.

In keeping with provisions of Senate Bill 383
(73rd Legislature), the proposed new section
recognizes two newly created advisory com-
mittees concerning provider/authonty roles
and alternate uses for the Travis State
School. The new sections outhne the pur-
pose, tasks, and duration of the committees,
which are subject to all other requirements of
Chapter 401, Subchapter A, concerning advi-
sory commiiees.

Leilan1 Rose, director, Office of Financial Ser-
vices, has determined that there will be no
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sigmhicant fiscal implications for state or local
government as a result of administering the
sections as proposed Local economic impact
is anticipated to be insignificant.

Dennis Jones, commissioner, has determined
that the public benefit 1s the creation ol an
advisory committee which will review and rec-
ommend means of creating a new authority
structure for the TXMHMR system which pro-
motes efforls to create a more person-
centered system, as well as the creation of an
advisory committee which will review and rec-
ommend the most appropriate alternate use
for the Travis State School upon its closure
There will be no eflect on small businesses
There 1s no anticipated cosl to persons re-
quwed to comply with the proposed new sec-
tions

Comments on the proposal may be submitted
to Linda Logan, Dwector, Policy Develop-
ment, Texas Department of Mental Health
and Mental Retardation, PO Box 12668,
Austin, Texas 78711-2668, within 30 days of
publication

The new sections are proposed under the
Texas Health and Safety Code, §532 015,
which provides the Texas Board of Mental
Health and Mental Retardation wih
tulemaking powers

Cross reference 1o statute-Texas Civil Stat-
utes, Article 6252-33

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authonty to
adopl

Issued in Austin, Texas, on January 21, 1994

TRD 9435058 Ann K Utley
Chairman
Texas Mental Health and
Mental Retardation

Eailiest possible date of adoption February
28, 1994

For further mformation, please call (512)
206-4516

* ¢ L4
TITLE 30. ENVIRONMEN-
TAL QUALITY

Part I. Texas Natural
Resource Conservation
Commission

Chapter 291. Water Rates

Subchapter D. Records and
Reports
* 30 TAC §291.76

The Texas Natural Resource Conservation
Commission (Commission) proposes new
§291 76, concerning regulatory assessment
The Water Code, §5235(n), authonzes the
Commission to collect a regulatory assess-
ment from utility service providers. House Bill
2605, Acts of the 73rd Legslature, 1993,
amended the Water Code, §5 235, by delet-
ng spechic procedural requirements for as-
sessing and collecting fees and authorized

the Commission to establish such procedures
by rule. New §291.76 is proposad for the
purpose of incorporating into rule the existing
procedural requirements related to the collec-
tion of regulatory assessments. The rule also
eslablishes a mechanism for enforcement of
the collection and remittance provisions.
House Bill 2605 also authornizes the Commis-
sion to establish by rule interest penalties for
late payment of fees consistent with those
authorized under the Tax Code for delinquent
taxes

Stephen Minick, Budget and Planning Divi-
sion, has determined that ior the first five-
year period this section will be in effect there
will be no fiscal implications for state or local
government as a resull of enforcement and
administration of the section. This section in-
comporates existing procedwes into rule with
only minor changes related to interest penalty
provisions These changes will have no sig-
nificant impact on any party subject to this
section

Mr Minick also has determined that for each
year of the twst hive years this section 1s in
effect the public benefit anticipated as a resuit
of enforcement of and compliance with the
section will be maintenance of existing regu-
latory and technical assistance programs for
water utiity service providers and improved
consistency of Commission regulations and
slatutory authorty related fo water utilities

Wrilten comments on this proposal may be
submdted to Dean Robbins, P E, Drector,
Water Utiities Dwision, Texas Natural Re-
souwrce Conservation Commission, PO Box
13087, Auslin, Texas 78711, (512) 463-8227
The deadline for submission of written com-
ments will be at 500 p m. 30 days after the
date of publication of this proposal in the
Texas Register A pubhc hearing on this pro-
posal will be held on February 22, 1994 at
900 am m Room 118 of the Stephen F
Austin Buildng, 1700 North Congress Ave-
nue, Ausin

The new section i1s proposed under the Water
Code. §5 235(n), which authonzes the Texas
Natwral Resource Conservation Commission
lo collect regulatory assessments, §5230
which authorizes the enforcement of permils
certiied fiing, and the Water Code §5 102
and §5 105, which provides the Commission
with the authorty to adopt any rules neces-
sary to carry out ts powers and duties under
the Code and other laws of the State of
Texas, and lo establish and approve all gen-
eral policy ol the Commission.

The proposed new sections implement no
other statules

§291 76 Regulatory Assessment.

(a) For the purpose of thus section,
utility service provider means a public util-
ity, water supply corporation or sewer ser-
vice corporation as defined in the Water
Code, §13 002. or a dustrict as defined in
the Water Code, §50.001

(b) Except as otherwise provided,
a utlity service provider which provides
potable water or sewer utility service shall
collect a regulatory assessment from each

retail customer and remit such fee to the
commission under the provisions of this
section.

(c) A utility service previder is pro-
hibited from collecting a regulatory assess-
ment from the state or a state agency or
institution,

(d) Amounts payable to the com-
mission shall be based on the following:

(1) for a public utility as defined
in the Water Code, §13.002, 1.0% of the
charge for retail water and sewer service;

(2) for a water supply or sewer
service corporation as defined in the Water
Code, §13.002, 0.5% of the charge for retail
water and sewer service,;

(3) for a water district as de-
fined in the Water Code, §50.001, 0.5% of
tl}e charge for retail water and sewer ser-
vice.

(e) The amount payable to the com-
mission shall be based on the amounts actu-
ally collected by the utlity service provider
during the payment period.

(f) The amount payable shall be
based on water and sewer service charges to
retail customers only, and shall not be based
on:

(1) associated delinquent, pen-
alty or interest charges;

(2) tap fees, standby fees, im-
pact fees, extension fees, capital improve-
ment  surcharges, itemized solid waste
collection fees or other unrelated charges.
or

(3) wholesale charges from one
utility service provider to another.

(g) The utility service provider may
include the assessment as a separate line
1tem on a customer's bul or include it in the
retail charge.

(h) The utltty service provider
shall be responsible for keeping proper re-
cords of the annual charges and assessment
collections for retail water and sewer ser-
vice and provide such records to the com-
mission upon request.

(i) The amount payable may be re-
mitted to the commission on a quarterly
basis or on an annual basis. If payments are
made on a quarterly basis and submitted to
the commission not later than January 30th,
April 30th, July 30th, and October 30th, the
utllity service provider may retain 10% of
the total amount collected to cover adminis-
trative costs incurred in collecting and re-
mitting the assessment. If payments are
remitted annually, the full amount collected
is due by January 30th of the following
year

(j) The utility service provider shal
pursue collection of the assessment from the

19 TexReg 572 January 28, 1994 Texas Register ¢




customer in the same manner and with the
same diligence that it pursues collection of
other service charges.

(k) If assessments remitted on an
annual basis are not received by the com-
mission by January 30th following the year
in which they are collected, the utility ser-
vice provider shall be assessed a penalty of
5.0% of the amount due, and if the fees are
not paid within 30 days after the day on
which the fees are due, an additional 5.0%
penalty shall be imposed. An annual interest
rate of 12%, compounded monthly, shall be
imposed on delinquent fees beginning G0
days from the date on which the fee is due.

() The regulatory assessment does
not apply to water thal has not been treated
for the purpose of human consumpuon

(m) A utility service provider is ex-
empt from the provisions of this secuion if
such provider:

(1) does not own and has no
responsibility for operation and mainte-
nance of the facilies necessary in provid-
ing water and sewer utility service,
including distribution and collection sys-
tems;

(2) does not maintain a securty
interest in the faciliues necessary in provid-
ing water and sewer utiity service,

(3) has no authority to set the
retatl customer’s rates, and

(4)  does not make policy deci-
sions regarding water and sewer services

(n) If it appears that utility service
provider has violated this section, the com-
mission may request a civil suit to be
brought in a court of competent jurisdiction
for injunctive or other appropriate relief

(1) At the request of the com-
mission the attorney general shall bring and
conduct the suit in the name of the stale

(2) The suit may be brought in
Travis County or in the county in which the
defendant resides

This agency hereby certifies that the pioposal
has been reviewed by legal counsel and
found 1o be within the agency’s authonty to
adopt.

Issued in Austin, Texas, on January 24, 1994,

TRD-8435099 Mary Ruth Holder
Director, Legal Division
Texas Naturai Resource
Conservation
Commission

Earliest possible date of adoption February
28, 1994

For futher information, please call: (512)
463-8069

¢ ¢ 4

TITLE 31. NATURAL RE-
SOURCES AND CON-
SERVATION

Part IV. School Land
Board

Chapter 9. Exploration and
Leasing of Oil and Gas

* 31 TAC §9.7

The School Land Board proposes an amend-
ment to §9.7, concerning the potential reduc-
tion of penalty and interest. This amendment
eslablishgs standards by which the School
Land Board may reduce an assessment of
penaity and interesl. The amendment 1s de-
signed 1o encourage the payment of under-
paid or delinquent royalies owed 1o the
Permanent School Fund. It is anticipated that
this rule change will increase the aggregate
amount of revenue collected.

Della Pearson, depuly, Energy Resources
Program Area, General Land Office, has de-
termined that for the first five-year period the
section is in etlect there will be no fiscal
implications for state or local government as
aresult of enforcing o administering the sec-
tion

Ms Pearson also has determined that for
each year ol the fwst five years the saction is
n effect the public benefit anticpated as a
result of enforcing the saction will be to pro-
vide a standard tor the School Land Boad to
reduce penally or interest assessed on out-
standing royally sums due and owing the
General Land Office in order 1o encourage
the payment of underpaid or delinquent royal-
ties and associaled penallies and interes!
There will be no etfect on small businesses.
There 1s no anticipated economic cost o per-
sons who are requred to comply with the
saction as proposed

Comments on the proposal may be submnied
lo Kathenne Minter Cary, Texas General
Land Ofthice, Legal Services Dwision, 1700
North Congress Avenue, Room 630, Austin,
Texas 78701-1495,

The amendment 1s proposed under the Texas
Natural Resources Code, Tille 2, Subitle D,
§52 131(). which provides the School Land
Board the authority to provide procedures
and standards for reduction of penalties and
interest assessed by the Commissioner relat-
ing to unpad or delinquent royalies.

§9.7. Royulty and Reporting Obligations 1o
the State.

(a) (No change)

(b) Monetary royalties and reports.
(1)-(2) (No change.)
: (3) Penalties and interest.

(A)-(D) (No change.)

(E) Reduction of Penalty
and/or Interest. The School Land Board
may reduce penalties and/or interest that
have been assessed by the Commissioner
in the following circumstances:

(i) When a lessee brings
a deficiency (o the General Land Office’s
attention voluntarily; and/or

(i) When a lessee and
the General Land Office have reached an
agreement regarding the reduction as
part of a resolution of an outstanding
audit issue,

(4)-(5) (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.

Issued in Austin, Texas, on January 19, 1994

TRD-9435001 Garry Mauro
Commiasioner

General Land Office

Earliest possibke date of adoplion February
28, 1994

For further information, please call (512)
463-5009

¢ ¢ ¢

Chapter 10. Exploration and
Development of State
Minerals Other Than Qil
and Gas

* 31 TAC §10.8

The School Land Board proposes an amend-
ment to §10.8, concerning the potental re-
duction of penally and irterest. This
amendment eslabhshes standards by which
the School Land Board may reduce an as-
sessment of penalty and interest

Della Pearson, depuly, Energy Resources
Program Area, General Land Office, has de-
termuined that for the first five-year period the
section 1s in etfect there will be no fiscal
imphcations for stata or local government as
a result of enforcing or adminustering the sec-
tion The amendment is desigied to encour-
age the payment ol underpad or delinquent
royalties ewed to the Permanent School
Fund 1t 1s anticipated that this rule change
will increase the aggregate amount of reve-
nue collected

Ms. Pearson also has getermined that there
will be no fiscal implications to units of state
or local government as a result of enforcing
the rule. For the first five year penod the
amendment as proposed is in eflect, the pub-
lic benefit anticipated as a result of enforcing
the rule will be a standard for the School
Land Board 1o reduce penalty or interest as-
sassed on outstanding royalty sums due and
owing the General Land Office in order to
encourage the payment of underpaid or delin-
quent royalties and associated penalies and
interest.
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Comments on the proposed amendment may
be submitted lo Katherine Minter Cary, Texas
General Land Office, Legal Services Division,
1700 North Congress Avenue, Room 630,
Austin, Texas 78701-1495.

The amendment 1s proposed under the Texas
Nalwal Resources Code, Title 2, Subtille D,
§53.024 and §53.078, which provide the
School Land Board with authority to provide
procedures and standards for reduction of
penallies and mterest assessed by the Com-
missioner relating to unpaid or detinquent roy-
alties.

§10.8. Assignments Releases, Reports, Roy-
alty Payments, Inspections, Forfeitures, and
Reinstatements.

(a)-(d) (No change.)

(¢) Reduction of Penalty and/or
Interest. The School Land Board may
reduce penalties and/or interest that have
been assessed by the Commiissioner in the
following circumstances:

(1) when a lessee brings a defi-
ciency to the General Land Office’s atten-
tion voluntarily, andfor

(2) when a lessee and the Gen-
eral Land Office have reached an agreement
regarding the reduction as part of a resolu-
tion of an outstanding audit issue.

This agency hereby certilies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on January 21, 1994

TRD-9435000 QGarry Mauro

Commissioner
General Land Office

Earliest possible date of adoption. February
28, 1994

For further information, please call: (512)
463-5009
¢ ¢ %
Title 34. PUBLIC FI-
NANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter F. Motor Vehicle
Sales Tax
e 34 TAC §3.94

The Comptroller ot Public Accounts proposes
new §3.94, concerning filing motor vehicle
reports. The new section is necessary 1o -
form certain sellers of their reporting respon-
sibilities which were established by recent
legislative changes

Mike Reissig, chief revenue estimator, has
determined that for the first five-year period
the rule will be in ellect there will be no

significant revenue impact on stale or local
government.

Mr. Reissig also has determined thal for each
year of the first five years the rule is in effect
the public beneft anticipated as a result of
enforcing the rule will be in providing new
information regarding tax responsiilities.
This rule is adopted under the Tax Code, Title
2, and does not require a statement of fiscal
implications for small businesses. There is no
significat anticipated economic cost {0 per-
sons who are required to comply with the
proposed rule.

Comments on the new section may be sub-
mitted to Charles C. Johnstone, Manager,
Tax Administration Division, P.O. Box 13528,
Austin, Texas 78711.

The new section is proposed under the Tax
Code, §111.002, which provides the comp-
troler with the authority to prescribe, adopt,
and enforce rules relaling to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2. The new section imple-
ments the Tax Code, §152.047.

$3.94 Filing Reports. (Texus Tax Code,
§§151401, 151.402, 151. 406. 151.409.
152.(47).

(a) Definition of place of sale.
Place of sale means the county in which the
apphication for certificate of title is filed

(b) Monthly filing. The motor vehi-
cle sales taxes on amounts received on
seller-financed sales and rentals are due and
payable on or before the 20th day of the
month following the end of each calendar
month. Returns must be filed on a monthly
basis unless a taxpayer qualifies as a quar-
terly filer or prepays tax on a quarterly
basis. See subsections (c) and (d)(3) of this
section.

(c) Quarterly filing. A taxpayer
who owes less than $1,500 1n tax for any
calendar quarter is required to file a return
and pay the tax on or before the 20th day of
the month following the end of the calendar
quarter.

(d) Filing the return.

(1) The return for each reporting
period must reflect the total receipts and
taxable receipts for each county in which
sales occurred. The 0. 5% discount for
timely filing and payment may be claimed
on the return for each reporting period and
computed on the amount timely reported
and paid with that return.

(2) The comptroller will make
forms available to all persons required to
file returns. The failure of a taxpayer to
obtain the forms will not relieve the tax-
payer from the requirement to file and remit
the tax timely.

(3) Prepayments may be made
by taxpayers who file monthly or quarterly
returns. The amount of the prepayment
must be a reasonable estimate of the state

and local tax liability for the entire report-
ing period. "Reasonable estimate” means at
least 90% of the total amount due or an
amount equal to the actual net tax liability
due and paid for the same reporting period
of the immediately preceding year.

(A) The monthly prepayment
is due on or before the 15th day of the
month for which the prepayment is made.
Pregayments earn an additional 1.25% dis-
count.

(B) The quarterly prepay-
ment is due on or belore the 15th day of the
second month of the quarter for which the
tax is due. Prepayments earn an sdditional
1.25% discount each quarter.

(4) A remittance that is less thaa
a reasonable estimate as required by para-
graph (3) of this subsection will not be
regarded as a prepayment. The 1. 25% dis-
count will not be allowed. If the taxpayer
owes more than $1.500 in a calendar quar-
ter, the taxpayer will be regarded as a
monthly filer. All monthly reports not filed
because of the invalid prepayment will be
subject to late filing penalty and interest.

(5) Filing late payments or filing
late returns will cause all discounts to be
disallowed and penalties for late filing or
payment will be imposed. Reports filed late
will result in disallowance of the prepay-
ment discount.

This agency hereby certifies that the proposal
has been reviewed by lege! counsel and
found to be within the agency's authority to
adopt.
Issued in
TRD-3434945

in, Texas, on January 20, 1994,

Martin E Cherry

Chial, General Law
Section

Comptrolier of Public
Accounts

Earliest possible date of adoption. February
28, 1994

For further information, please call (512)
463-4028

¢ ¢ L

Chapter 5. Funds Management
(Fiscal Affairs)

Uniform Statewide Accounting
System

* 34 TAC §5.200

The Comptroller of Public Accounts proposes
new §5.200, concerning the state property
accounting system. The new section 3 nec-
essary because of the recent inplementation
of the state property accounting syslem as
the personal property fixed asset component
of the uniform statewide accounting system.
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Mike Reissig, chiel revenue estimator, has
determined that for the first five-year period
the rule will be in effect there will be no
significant revenue impact on state agencies.

Mr. Reissig also has determined that for each
year of the first five years the rule is in effect
the benefit anticipated for state agencies as a
result of enforcing the rule will be in providing
new information regarding their accounting
responsibilities. There will be no significant
fiscal implications for small businesses.
There is no significant anticipated economic
cost 10 persons who are required to comply
with the proposed rule.

Comments on the proposal may be submitted
to Stephanie Muller, Assistant Director of the
Unilorm Statewide Accounting System, P.O.
Box 13528, Austin, Texas 78711.

The new section is proposed under the Texas
Government Code, §403.271(b), which re-
quires the comptrolier to adopt necessary
rules for the implementation of the state prop-
erty accounting system. The new section im-
plements the Government Code, §§403.271-
403.278.

§5.200 State Property Accounting System
(Government Code. §§403 271-403.273).

(a) Defimtions. The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Annual physical invento-
ry-The physical inventory that a state
agency must conduct once each year in
accordance with this section.

(2) Betterment of personal prop-
erty-An improvement of personal property
that materially increases its serviceability or
useful life, or both.

(3) Capital asset-4 possession
of the state that has a valug of at least
$1,000 and an estimated useful life of more
than one year. The term does not include
real property, improvements to real prop-
erty, or infrastructure.

(4) Capital lease-A lease of per-
sonal property under which the lessee sub-
stantially assumes the risks and benefits of
ownership as specified under generally ac-
cepted accounting principles.

(5) Comptroller-The comp-
troller of public accounts for the State of
Texas.

(6) Controlled asset-A posses-
sion of the state that a state agency has
determined must be secured and tracked
because of the nature of the possession. The
term does not include a capital asset, real
property, an improvement to real property,
or infrastructure.

(7) Fiduciary fund-A fund held
by a state agency as trustee of the fund. The
term includes pension funds and non-
expendable trust funds.

(8) Include-A term of enlarge-
ment and not of limitation or exclusive enu-
meration. The use of the term does not
create a presumption that components not
expressed are excluded.

(9) May not-A prohibition. The
term does not mean "might not” or its
equivalents.

(10) Personal property-A capital
asset or a controlled asset.

(11) Proprietary fund-A self-
supporting fund whose resources are gener-
ated through user charges. The term in-
cludes enterprise and internal service funds.

(12) Reassignable personal
property-Personal property that retains us-
age value for the state, continues to be
functionally capable of serving a state
agency, and is not surplus personal prop-
erty.

(13) Replacement of personal
property-A replacement of an internal or
external part of personal property that al-
lows it to complete its normal useful life.

(14) Salvage personal proper-
ty-Personal property that no longer serves
its original purpose because it is depleted.
worn out, damaged, consumed, outdated, or
obsolete. The term does not include per-
sonal property that has a remaining useful
life.

(15) State agency-A state gov-
ernmental entity that manages, administers,
or controls personal property.

(16) State employee-An officer
or employee of a state agency.

(17)State property accounting sys-
tem-The personal property fixed asset com-
ponent of the uniform statewide accounting
system.

(18)Supplemental physical inven-
tories-The optional physical inventories that
a state agency conducts in addition to the
required annual physical inventory.

(19)Surplus  personal  proper-
ty-Personal property in the possession of a
state agency that is not currently needed by
the agency and is not required for the agen-
cy's foreseeable needs. The term does not
include salvage personal property.

(20)Trust property-Property not
owned by the state that a state agency tem-
porarily holds on behalf of the owner.

(b) Controlled assets. The state
agency that manages, administers, or con-
trols a possession of the state should use
good business practices when determining
whether the possession is a controlled asset.

(¢) Exemptions.

(1) Equipment and supplies pur-
chased through programs, contracts, or

grants with the Texas Department of
Health.

(A) An item of equipment or
a supply is exempt from the requirements of
subsections (b) and (d)-(s) of this section if
it is:
{i) used to promote and
maintain public health;

(i) is purchased by or for
a qualified entity; and

(ii) is purchased through
a program, contract, or grant with the Texas
Department of Health.

(B) The exemption ends if
the item or supply is returned to the Texas
Department of Health upon the termination
of the applicable program, contract, or
grant. When the exemption ends, the for-
merly exempt equipment or supply must be
reported to the state property accounting
system in accordance with the comptroller’s
requirements.

(C) A state agency that pur-
chases an exempt item of equipment or a
supply shall develop and maintain interaal
control procedures for keeping a complete
and accurate inventory of the items exempt
under subparagraph (A) of this paragraph.

(D) In this paragraph, "quali-
fied entity” includes an individual, a corpo-
ration, a local unit of government, and a
state agency.

(2) The Texas Rehabilitation
Commission and the Texas Commission for
the Blind.

(A) A material, tool, book,
or other necessary apparatus provided to a
client by the Texas Rehabilitation Commis-
sion or the Texas Commission for the Blind
is exempt from subsections (b) and (d)-(s)
of this section.

(B) The Texas Rehabilitation
Commission and the Texas Commission or
the Blind shall each develop and maintain
internal control procedures for keeping a
complete and accurate inventory of the
items that are exempt under subparagraph
(A) of this paragraph.

(C) The state auditor may re-
quest to review an inventory reguired by
subparagraph (B) of this paragraph at any
time.

(D) An item that no longer
qualifies for an  exemption under
subparagraph (A) of this paragraph must be
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added to the state property accounting sys-
tem.

(3) Ttems provided to clients of
state agencies.

(A) The comptroller may ex-
empt from the reporting requirements of
this section a material, tool, book, or other
necessary apparatus if the item is provided
to a client by a qualifying state agency.

(B) The appropriate state
agency shall develop and maintain internal
control procedures for keeping a complete
and accurate inventory of the items that are
exempt under subparagraph (A) of this
paragraph.

(C) The state auditor may re-
quest to review an inventory required by
subparagraph (B) of this paragraph at any
time.

(D) An item that no longer
qualifies for an exemption under
subparagraph (A) of this paragraph must be
added to the state property accounting sys-
tem

(d) Certification of internal state
agencies and reporting state agencies.

(1) General requirement. A state
agency must be certified as an internal state
agency or a reporting state agency.

(2) Initial certification. A state
agency that has not been certified before the
cffective date of this section must properly
complete and submit to the comptroller the
form required by the comptroller. The
agency must specify on the form whether
the agency wants certification as an internal
state agency or a reporting state agency.
The comptroller shall review the form and
consider the agency's ability to comply with
this section before certifying the agency.

(3) State agency requests for
changes in certification.

(A) A reporting state agency
may change its certification to an internal
state agency by:

(i) properly compleung
the form required by the comptroller, and

(i) obtaining the comp-
troller’s approval of the change.

(B) An internal state agency
may change its certification to a reporting
state agency by:

(1) properly  completing
the form required by the comptroller, and

(i) obtaining the comp-
troller’s approval of the change.

(C) When considering
whether to approve or disapprove a state
agency's request for a certification change,
the comptroller shall:

(1) consider the agency's
history of complying or not complying with

this section’s requirements for the agency’s

current certification; and

(ii) determine the agen-
cy's capability to comply with this section’s
requirements for the agency’s requested cer-
tification.

(D) This subparagraph
applies if the comptroller receives a state
agency'’s request for a certification change
not later than the 30th day before the start
of the next fiscal year. If the comptroller
approves the change. then the change is
effective on the later of:

(i) the first day of the fis-
cal year following the fiscal year during
which the comptroller approves the change;
or

(i) the date the state
property accounting system receives a full
and accurate reporting from the agency of
its property balances as of the end of the
fiscal year during which the comptroller
approves the change.

(E) This subparagraph
applies if the comptroller receives a state
agency's request for a certification change
during the last 29 days of a fiscal year. If
the comptroller approves the change, then
the change is effective on the later of:

(1) the first day of the sec-
ond fiscal year following the fiscal year
during which the comptroller receives the
request, or

(i) the date the state
property accounting system receives a full
and accurate reporting from the agency of
its property balances as of the end of the
fiscal year following the fiscal year in
which the comptroller receives the request.

(4) Certification changes initi-
ated by the comptroller.

(A) The comptroller may
change a state agency's certification from a
reporting state agency to an internal state
agency or vice versa anytime the comp-
troller determines the change is needed.

(B) If the  comptroller
changes a state agency's certification under

subparagraph (A) of this paragraph, then the
change is effective on the datc specified by
the comptroller.

(5) Criteria for certification as
an internal state agency. A state agency
may be an internal state agency only if:

(A) the agency determines
that it will use the state property accounting
system as its own property accounting sys-
tem; and

(B) the agency agrees to
maintain a perpetual inventory.

(6) Criteria for certification as a
reporting state agency.

(A) A state agency is a re-
porting state agency if it:

(i) is not exempt from
this section; and

(ii) is not an internal state
agency.

(B) A reporting state agency
shall modify its personal property account-
ing system to comply with the comptroller’s
reporting requirements, as periodically
amended.

(C) A reporting state agency
shall demonstrate to the comptroller’s satis-
faction that the agency has disaster recovery
capability.

(e) Physical inventories.

(1) Frequency and timing of
physical inventories.

(A) Except as provided by
subsection (n) of this section, a state agency
shall conduct an annual physical inventory
of the personal property and trust property
in the agency's possession. The agency may
choose the date of the inventory.

(B) The comptroller encour-
ages a state agency to conduct each year
one or more supplemental physical invento-
ries of the personal property and trust prop-
erty in the agency's possession.

(2) Requirements for annual

physical inventories.

(A) When a state agency
conducts an annual physical inventory of
the personal property and trust property in
the agency's possession, the agency shall:

(i) ensure that each prop-
erty item is still within the agency's posses-
sion;
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(ii) determine whether the
person who has custody of each property
item as indicated on the agency's records
still has custody of the item; and

(ii1) determine the condi-
tion of each property item.

(B) A state agency may use
any method for conducting an annual physi-
cal inventory that is acceptable to the comp-
troller.

(C) If the results of a state
agency's annual physical inventory vary
from the records on the state property ac-
counting system, then the agency shall im-
mediately report the discrepancies to the
comptroller through the system. The report
must provide a reason for each discrepancy.

(3) Reports to the comptroller
about annual physical inventories.

(A) The head of a state
agency shall send a report to the comp-
troller about the agency's annual physical
inventory.

(B) The report must contain.

(i) acopy of the results of
the inventory; and

(i) a signed staement

that.

(I) provides the date
the inventory was conducted,

(II) identifies the indi-
viduals who conducted the inventory;

(I0) describes the
methods used to conduct the inventory,

(IV) summarizes the
values received from the inventory, and

(V) contains the other
information required by the comptroller

(C) Deadline for reports. The
head of a state agency shall ensure that the
comptroller receives a copy of the results of
the agency's inventory and the signed state-
ment not later than the earliest of.

(1) the 45th day after the
date the inventory is conducted; or

(ii) the 20th day after the
end of the fiscal year for which the inven-
tory is conducted.

(4) Requirements for
mental physical inventories.

supple-

(A) A state agency may use
any method for conducting a supplemental
physical inventory that is acceptable to the
comptroller. Statistical sampling and dollar
unit sampling techniques are acceptable if
they are properly used and comply with the
comptroller’s requirements.

(B) A state agency shall
maintain in its records the results of each
supplemental physical inventory.

(C) 1If the results of a state
agency's supplemental physical inventory
vary from the records on the state property
accounting system, then the agency should
consider the immediate conducting of an
annual physical inventory.

(5) Loaned personal property.
Personal property that a state agency has
loaned to another state agency is the respon-
sibility of the lending state agency for the
purpose of this subsection.

(6) Transferred personal prop-
erty.  Personal  property, including
reassignable personal property, that a state
agency has transferred to another state
agency is the responsibility of the transfer-
ring state agency until the transfer has been
completed in accordance with the comp-
troller’s requirements.

(7) Missing, stolen, salvage, or
surplus personal property. A state agency
must include in a physical inventory the
agency's missing, stolen, salvage, or surplus
personal property until it has been deleted
from the state property accounting system
in accordance with this section.

(f) Records and reporting.
(1) Internal state agencies.

(A) An internal state agency
shall maintain a perpetual inventory. The
agency shall record personal property and
trust property on the state property account-
ing system at the time of acquisition. The
information must be recorded in accordance
with the comptroller’s requirements.

(B) The comptroller shall
maintain an internal agency's property re-
cords on the state property accounting sys-
tem.

(2) Reporting state agencies.

(A) A reporting state agency
shall report information to the state property
accounting system 1n accordance with the
comptroller’s schedules, procedures, and
classification system. The comptroller may
require a reporting state agency to submit
information at any time. The comptroller

shall notify reporting state agencies in writ-
ing about the required frequency of the
agencies' reports.

(B) A reporting state agency
shall maintain its property records in the
manner and format required by this section
and the comptroller. The agency shall en-
sure that its property accounting system is
always capable of providing the information
required by the state property accounting
system

(3) Group and unuit tracking of
personal property.

(A) A state agency shall
track personal property on a unit basis.

(B) Possessions of the state
other than personal property may be tracked
on a group basis only if the requirements of
subparagrapis (C) and (D) of this paragraph
are satisfied.

(C) A state agency may track
possessions of the state on a group basis
only if all the possessions in the group:

(i) have the same charac-
teristics,

(i) have the same pur-
chase and in-service dates;

(ili) have the same class
code;

(iv) are visually identifi-
able as logically belonging to the group;
and

(v) may be depreciated
using the same methods.

(D) Notwithstanding  any-
thing in this paragraph, possessions of the
state that are purchased with debt financing
by the Texas Public Finance Authority may
be tracked on a group basis only if all the
possessions in the group are included in the
same lease supplement.

(4) Missing, stolen, damaged, or
destroyed personal property.

(A) Upon receiving a report
about stolen, damaged, or destroyed per-
sonal property from a head of agency under
subsection (g)(1)(C) or (D) of this section
or from a property manager under subsec-
tion (h)(2)(B) or (C) of this section, the
comptroller shall forward necessary records
about the property to the state auditor and
the attorney general.

(B) The attorney general
may investigate and take appropriate legal
action to recover the value of stolen, dam-
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aged, or destroyed personal property. The
attorney general shall determine the value
of the property to be recovered based on the
market value of the property and the degree
of responsibility of the person who was
entrusted with the property.

(C) A state agency may not
delete missing personal property from the
state property accounting system before
three annual physical inventories have been
conducted or three calendar years have
elapsed since it was determined to be miss-

ing.

(D) A state agency may de-
lete missing, stolen, damaged, or destroyed
personal property from the state property
accourting system only in accordance with
the comptroller’s procedures.

(g) Responsibilities of heads of
state agencies.

(1) Care, custody, and control of
personal property.

(A) The head of a state
agency is responsible for the custody and
care of personal property and trust property
in the agency’s possession This responsi-
bility does not end when a property man-
ager is designated

(B) The head of a state
agency is responsible for ensuring that the
agency maintains adequate nventory con-
trols on personal property and trust prop-
erty. Upon request, the state auditor may
advise and make recommendations to the
agency about those controls.

(C) If the head of a state
agency has reasonable cause to believe that
the agency's personal property or trust
property is missing, damaged, or destroyed
because of a state employee's negligence,
then the head of agency shall file a report
with the comptroller, the state auditor, and
the attorney general

(i) A report to the comp-
troller must be made immediately and by
entering the appropriate disposal code into
the state property accounting system

(1) A report to the state
auditor must be made through a deletion
request entered into the state property ac-
counting systcem. A head of agency should
transmit to the state auditor by facsimile the
appropriate form within 24 hours after en-
tering the deletion request

(1) A report to the attor-
ney general must include the appropriate
form. The form must be transmitted to the
attorney general by facsimile. The report
must be made not later than the fifth work-

ing day after reasonable cause for the belief
arises.

(D) If the head of a state
agency has reasonable cause to believe that
the agency's personal property or trust
property has been stolen, then the head of
agency shall inform the comptroller, the
state auditor, the attorney general, and law
enforcement personnel.

(i) A report to the comp-
troller must be made immediately and by
entering the appropriate disposal code into
the state property accounting system.

(i) A report to the state
auditor must be made through a deletion
request entered into the state property ac-
counting system. A head of agency should
transmit to the state auditor by facsimile the
appropriate form and police report within
24 hours after entering the deletion request.

(iii) A report to the attor-
ney general must include the appropriate
form. The form must be transmitted to the
attorney general by facsimile. The report
must be made not later than the fifth work-
ing day after reasonable cause for the belief
arises

(iv) A report to law en-
forcement personnel must be made not later
than the 48th hour after reasonable cause
for the belief arises.

(2) Designation,  supervision,
and training of property managers.

(A) The head of a state
agency sh~'

(1) designate a property
manager for the agency,

(i) inform the comp-
troller of the designation by properly com-
pleting and submitting the form required by
the comptroller, and

(1i1) ensure that the prop-
erty manager receives training about this
section and the state property accounting
system.

(B) The head of a state
agency may designate more than one prop-
erty manager for the agency only if the
comptroller approves.

(C) The head of a state
agency may designate one or more alternate
property managers for the agency The head
of agency shall inform the comptroller of
the designation by properly completing and
submutting the form required by the comp-
troller.

(D) If a state agency's prop-
erty manager or alternate property manager
changes. then the head of the agency shall
inform the comptroller of the change by

properly completing and submitting the
form required by the comptroller.

(E) The head of a state
agency shall ensure that the property man-
ager for the agency properly carries out the
property manager’'s duties as required by
this section.

(3) Providing receipts. The head
of a state agency shall provide the receipt
required by subsection (h)(4) of this section
if the head of agency is entrusted with
personal property or trust property.

(4) Use of personal property or
trust property. The head of a state agency
may use personal property and trust prop-
erty only for state purposes.

(5) Change in the head of a state
agency.

(A) When the head of a state
agency changes, the outgoing head of
agency shall complete the form required by
the comptroller and deliver the form to the
incoming head of agency.

(B) After verifying and sign-
ing the form, the incoming head of agency
shall send copies of the form to the comp-
troller and the state auditor

(6) Luability. The head of a state
agency is financially liable for the loss sus-
tained by the state if the head of agency is
entrusted with personal property or trust
property and:

(A) the property disappears
because the head of agency fails to exercise
reasonable care for its safekeeping;

(B) the property deteriorates
because the head of agency fails to exercise
reasonable care to maintain and service it;
or

(C) the property is damaged
or destroyed because of the head of agen-
cy’s negligent or intentional wrongful act.

(h) Responsibilities of  property
managers.

(1) Determining the responsibil-
ines of alternate property managers. The
property manager of a state agency shall
determine the responsibilities of the agen-
cy’s alternate property managers. The prop-
erty manager shall ensure that the alternate
property managers properly fulfill their re-
sponsibilities.

(2) Custody of personal property
and trust property.
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(A) The property manager of
a state agency is the custodian of all per-
sonal property and trust property possessed
by the agency

(B) If a property manager
has reasonable cause to believe that per-
sonal property or trust property is missing,
damaged, or destroyed because of a state
employee’s negligence, then the property
manager shall inform the comptroller, the
state auditor, and the attorney general. A
report to the comptroller must be made in
the form and manner required by the comp-
troller

(i) A report to the comp-
troller must be made immediately and by
entering the appropriate disposal code into
the state property accounting System.

(i) A report to the state
auditor must be made through a deletion
request entered into the state property ac-
counting system. A property manager
should transmut to the state auditor by fac-
simile the appropriate form within 24 hours
after entering the deletion request.

(1i) A report to the attor-
ney general must include the appropnate
form. The form must be transmutted to the
attorney general by facsimile. The report
must be made not later than the fifth work-
ing day after reasonable cause for the belief
arises

(C) If a property manager
has reasonable cause to believe that the
agency's personal property or trust property
has been stolen, then the property manager
shall inform the comptroller, the state audi-
tor, the attorney general, and law enforce-
ment personnel.

(1) A report to the comp-
troller must be made immediately and by
entering the appropriate disposal code into
the state property accounting system

(i) A report to the state
auditor must be made through a deletion
request entered into the state property ac-
counting system. A property manager
should transmit to the state auditor by fac-
simile the appropnate form and police re-
port within 24 hours after entering the
deletion request

(1) A report to the attor-
ney general must include the appropriate
form The form must be transmutted to the
attorney general by facsimile The report
must be made not later than the fifth work-
ing day after reasonable cause for the behef
arises

(1iv) A report to law en-
forcement personnel must be made not later
than the 48th hour after reasonable cause
for the belief anses.

(3) Maintaining records. The
property manager of a state agency shall
maintain the records required by the comp-
troller and this section.

(4) Entrusting personal property
or trust property to other persons.

(A) A property manager may
not entrust personal property or trust prop-
erty to a person unless the person provides a
signed, written, and dated receipt to the
property manager

(B) The receipt must contain
a statement similar to the following "I un-
derstand that I am financially lLiable to the
state for the disappearance of the personal
property or trust property if I fail to exercise
reasonable care for its safekeeping, the de-
tertoration of the property if I fail to exer-
cise reasonable care to maintain and service
it; and the damage or destruction of the
property if it occurs pecause of my negli-
gent or intentional wrongful act "

(C) A property manager may
not entrust personal property or trust prop-
erty to a person if the property manager
knows or reasonably should know that the
person will use the property for other than
state purposes.

(5) Use of personal property and
trust property. A property manager may use
personal property and trust property only
for state purposes.

(6) Changes 1n property manag-
ers

(A) When a property man-
ager changes. the outgoing property man-
ager shall complete the form required by the
comptroller and deliver the form to the in-
coming property manager.

(B) After verifying and sign-
ing the form, the incoming property man-
ager shall send copies of the form to the
comptroller and the state auditor

(7) DLaabiity. A property man-
ager 1s financially hable for the loss sus-
tained by the state if the property manager
1s entrusted with personal property or tiust
property and

(A) the property disappears
because the property manager fals to exer-
cise reasonable care for its safekeeping,

(B) the property deteriorates
because the property manager fails to exer-
cise reasonable care to maintain and service
it, or

(C) the property is damaged
or destroyed because of the property man-
ager's negligent or 1ntentional wrongful act,

(i) Responsibilities of state employ-
ees

(1) Providing receipts. A state
employee shall provide the receipt required
by subsection (h)(4) of this section if the
employee 1s entrusted with personal prop-
erty or trust property

(2) Use of personal property and
trust property A state employee may use
personal property and trust property only
for state purposes

(3) Liability. A state employee
1s financially liable for the loss sustained by
the state if the employee is entrusted with
personal property or trust property and.

(A) the property disappears
because the employee fails to exercise rea-
sonable care for its safekeeping;

(B) the property deteriorates
because the employee fails to exercise rea-
sonable care to maintain and service it, or

(C) the property 1s damaged
or destroyed because of the employee’s
negligent or intentional wrongful act.

(j) Valuation of personal property.

(1) General provision This sub-
section governs the valuation of personal
property as reported to the state property
accounting system.

(2) Newly acquired personal
property The value of newly acquired per-
sonal property must be equal to the sum of

(A) the cost of the property,
and

(B) the costs requred to
place the property into service

(3) Donated pzrsonal property

(A) The value of personal
property acqutred through donation must be
equal to its fair market value on the date of
donation

(B) The fair market value of
donated personal property must be deter-
mined through a reasonable market study

(C) A state agency that con-
ducts a market study shall fully document
the methods used to conduct the study. The
agency shall keep the documentation in the
agency's records in accordance with the
comptroller's requirements The agency
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shall send a copy of the documentation to
the state property accounting system.

(4) Personal property manufac-
tured by the state The value of personal
property manufactured by the state must be
equal to the total cost of labor and materi-
als Overhead costs may be included in the
value if the manufacturing state agency de-
termines it would be cost-effective

(5) Betterments and
ments of personal property

replace-

(A) A state agency shall de-
termine the value of a betterment or re-
placement of personal property.

(i) immediately following
the . v nletion of the betterment or replace-
me..' or

(i) at the agency's earli-
est opportunity as deemed appropriate by
the agency and the comptroller

(B) The value of a
betterment of personal property must be
expensed un'ess the betterment increases
the value or useful life of the property by at
least 25%. If a betterment 1s not expensed,
then the value of the property must be
increased on the state property accounting
system in accordance with the comptroller’s
requirements

(C) The value of a replace-
ment of personal property Is equal to the
cost of the replacement less the original cost
of the part being replaced The value of the
replacement must be expensed unless the
replacement materially increases the value
or estimated useful life of the property If a
replacement 1s not expensed, then the value
of the property must be increased on the
state property accounting system tn accord-
ance with the comptroller’s requirements

(D) If a state agency is re-
quired to increase the value of personal
property on the state property accounting
system because of a betterment or replace-
ment, then the agency shall keep documen-
tation 1 its records that supports the
amount of the increase. The agency shall
make the documentation available for in-
spection upon request The agency may de-
stroy the documentation only in accordance
with the comptroller’s requirements

(6) Debt financed personal prop-
erty.

(A) In this paragraph, the
total principal of debt financed personal
property 1s equal to the purchase price of
the property plus the applicable service
charge imposed by the Texas Public Fi-
nance Authority

(B) The acquisition cost of
debt financed personal property other than
manufactured items must reflect the total
principal of the property and the costs re-
quired to place the property into service.

(C) The acquisition cost of
debt financed personal property that has
been manufactured should be equal to the
total cost of acquirtng the property plus the
cost of placing the property into service.
This includes the principal, interest, finance
charges, costs of 1ssuance, and administra-
tive fees.

(7) Leased personal property.

(A) Personal property that a
state agency has leased under a capital lease
must be valued in accordance with this
paragraph

(B) Subject to subparagraph
(C) of this paragraph, the cost of leased
personal property s equal to the present
value of the mimimum lease payments plus
the cost of placing the property tnto service
The cost of the property does not include
any costs not paid by the agency

(C) The cost of leased per-
sonal property may not exceed the proper-
ty's fair market value

(8) Trade-ins If a state agency
1s authonized to trade personal property for
other personal property, then the agency
must report the trade to the stale property
accounting system in accordance with the
comptroller’s requirements

(9) Condition of personal prop-
erty When a state agency reports
reassignable, surplus, or salvage personal
property to the state property accounting
system, the agency must include the condi-
tion of the property in the report. The
agency should use the categories adopted by
the comptroller when reporting the condi-
tion of personal property

(10) Pieviously depreciated per-
sonal property If a state agency obtains
ownership of personal property that was
previously purchased with federal funds and
depreciated for federal reporung purposes,
then the agency shall value the property at
its onigmal cost The previous depreciation
has no effect on the value of the personal
property for the purposes of the state prop-
erty accounting system

(k) Accounung practices

(1) Depreciation of
property

personal

(A) The depreciable personal
property of proprietary and fiduciary funds
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must be depreciated in accordance with
generally accepted accounting principles.

(B) An internal state agency
shall depreciate personal property that is a
general fixed asset by using the straight line
method. The depreciation must be recorded
on the state property accounting system on
a mentorandum basis unless generally ac-
cepted accounting principles require depre-
ciaion Regardless of how the depreciation
1s recorded, it shall be recorded at the end
of each fiscal year unless the comptroller
specifies otherwise

(C) The amount that personal
property depreciates over a fiscal year by
using the straight line method is equal to:

(1) the difference between
the property’s acquisition cost and its sal-
vage value; divided by

(1) the estimated useful
life of the property expressed in years

(D) A state agency shall use
the state property accounting system's de-
fault value for the estimated useful life of
personal property unless the agency docu-
ments a different value based on the agen-
cy's experience Thts subparagraph applies
only when a state agency is calculating
depreciation for the purpose of recording it
on the state property accounting system

(2) Transfer of personal prop-
erty between funds

(A) If a state agency trans-
fers personal property from a proprietary
fund to a governmental fund, then a new
cost basis must be established for the prop-
erty 1n the governmental fund. The new cost
basis must be based on the acquisition cost
of the property as recorded 1n the propri-
etary fund less any accumulated deprecia-
tion earned on the property. There is no
requirement for the agency to modify the
estimated useful life of the property

(B) If a state agency trans-
fers personal property from a governmental
fund to a proprietary or fiduciary fund, then
the acquusition cost of the property must be
recorded 1n the proprietary or fiduciary
fund. The acquisition cost as recorded in the
proprietary or fiduciary fund must be equal
to the acquisttion cost as recorded in the
governmental fund The estimated useful
life of the property must be adjusted to
reflect the best esumate of useful lLife avail-
able to the proprietary or fiduciary fund.

(C) If a state agency trans-
fers personal property from a governmental
fund to another governmental fund, then the




acquisition cost of the property as recorded
in the new fund must be the same as the
cost recorded in the old fund.

(3) Reporting and reconciliation
of personal property inventory balances.

(A) A state agency shall:

(i) report to the state
property accounting system general ledger
information using generally accepted ac-
counting principles;

(i) track beginning bal-
ances at the beginmung of each year, and

(iii) report additions, de-
letions, and adjustments in personal prop-
erty throughout the year so that year end
balances can be determined.

(B) An internal state agency
should reconcile its general ledger balances
for personal property to the supporting fi-
nancial detail in the state property account-
ing system. The agency should accomplish
the reconciliation on a monthly basis at the
month-end closing. All adjustments made
during the reconciliaon should be sup-
ported and documented. The agency may
destroy the documentation only in accord-
ance with the comptroller's requirements.

(C) A reporting state agency
should reconcile its corresponding balances
to the detail reported to the state property
accounting system on a quarterly basis. Ad-
Justments should be entered not later than
the 20th day after the end of the quarter All
adjustments should be supported and
documented. The agency may destroy the
documentation only in accordance with the
comptroller’s requirements. :

(I) Maintamning records

(1) Forms. A state agency shall
use the forms prescribed by the comptroller
when taking any action authorized or re-
quired by this section The comptroller may
adopt and modify forms as the comptroller
deems necessary.

(2) Loans of personal property.

(A) A state agency that loans
personal property to another state agency
shall document the loan as required by the
comptroller

(B) A state agency that loans
personal property to another state agency
does not suspend or eliminate its responsi-
bilities toward the property under this sec-
tion and applicable law.

(3) Transfers of personal prop-
erty

(A) A state agency that
transfers personal property to another state
agency shall comply with the procedures
and requirements adopted by the comp-
troller.

(B) A state agency that re-
ceives personal property from another state
agency shall comply with the procedures
and requirements adopted by the comp-
troller.

(C) Personal property that is
transferred from one state agency to another
is in the possession of the transferring
agency until the receiving agency properly
enters its receipt of the property in the state
property accounting system.

(D) A state agency may not
transfer property purchased through the
master lease financing program adminis-
tered by the Texas Public Finance Authority
unless the authority provides advance ap-
proval of the transfer in accordance with the
authority’s requirements.

(4) Reassignable personal prop-
erty.

(A) A state agency that has
possession of reassignable personal property
shall identify the property to the state prop-
erty accounting system. The system shall
then advertise the availability of the prop-
erty to other state agencies.

(B) A state agency that trans-
fers reassignable personal property to an-
other state agency and the state agency that
receives the property shall comply with the
comptroller's procedures for the transfer.

(C) This subparagraph
applies if a state agency transfers to at least
two state agencies reassignable personal
property that is tracked on a group basis on
the state property accounung system The
transferring state agency shall identify to
the system the property that is transferred to
each state agency. Each receiving state
agency shall record its receipt of the prop-
erty on the state property accounting system
in accordance with subsection (f) of this
section.

(5) Surplus and salvage personal
property

(A) A state agency shall
comply with applicable law and rules when
transferring, selling, or disposing of 1ts sur-
plus or salvage personal property.

(B) When a state agency de-
termines that it possesses surplus or salvage

personal property, the agency shall notify
the state property accounting system in ac-
cordance with the comptroller's require-
ments.

(C) The notification provided
under subparagraph (B) of this paragraph
constitutes official notice to the General
Services Commission that the surplus or
salvage personal property is available for
sale or other disposition.

(D) A state agency mzy de-
lete surplus or salvage personal property
from the state property accounting system
only by requesting the comptroller’s ap-
proval. An approval request must comply
with the comptroller’s procedures.

(E) Surplus personal prop-
erty that has not been reported to the state
property accounting system must be added
to the system before the property may be
deleted from the system.

(F) Salvage personal prop-
erty shall be removed from the state prop-
erty accounting system in accordance with
the comptroller’s requirements.

(G) Each house of the legis-
lature is exempt from the surplus property
provisions of the State Purchasing and Gen-
eral Services Act, Article 9, if the rules and
regulations of the administration commitice
of the house has adopted a system for dis-
posing of the property.

(H) Subparagraphs (A)-(F)
of this paragraph do not apply to products
and by-products of research, forestry, agri-
culture, livestock, and industrial enterprises
that exceed the quantity required for con-
sumption by the producing state agency if
the agency has a continuing and adequate
system of marketing research and sales. The
deletion of those products and by-products
from the state property accounting system
must comply with the comptroller’s recuire-
ments.

(I) State eleemosynary insti-
tutions and institutions and agencies of
higher learning are exempt from the provi-
sions 1n the State Purchasing and General
Services Act, Article 9, that relate to the
disposition of surplus or salvage propersty.

(m) Inventory control.

(1) Marking of personal prop-
erty. A state agency shall permanently mark
each item of personal property in the agen-
cy's possession as property of the State of
Texas. The marking is permanent for the
purpose of this paragraph if the marking can
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be removed only through considerable or
intentional means. The marking shall be
highly visible so that conducting a physical
inventory is facilitated.

{2) Property inventory numbers.

(A) A state agency shall as-
sign a unique property inventory number to
each item of personal property that is
tracked on a unit basis. The number shall be
printed on a label. The label shall be at-
tached to the item in a highly visible loca-
tion so that conducting a physical inventory
is facilitated.

(B) A property inventory
number may not be reused, even if property
has been deleted from the state property
accounting system.

(3) Responsibility for securing
and tracking personal property. A state
agency is responsible for ensuring that its
personal property and trust property are
tracked and secured in the manner that is
most likely to prevent damage to and the
theft, loss, or misuse of the property.

(4) Locating personal property.
A state agency must know where all of its
personal property and trust property is lo-
cated at all times.

(n) Abolished state agencies.

(1) Application of this subsec-
tion. This subsection applies to an abolished
state agency only to the extent this section
is consistent with the law that abolishes the
agency.

(2) Responsibilities of the head
of an abolished state agency.

(A) The head of an abolished
state agency shall:

(i) conduct a complete
and accurate physical inventory of the agen-
cy’'s possessions in accordance with the
comptroller’s requirements;

(ii) furnish a copy of the
inventory to the General Services Commis-
sion not later than the effective date of the
abolition; and

(iii) transfer all personal
property of the agency to the General Ser-
vices Commission in accordance with the
comptroller’s requirements.

(B) The physical inventory
required by subparagraph (A)(i) of this
paragraph is 1n addition to the annual physi-
cal inventory required by subsection (e) of
this section.

(3) Responsibiliues of the Gen-
eral Services Commission. The General
Services Commission shall care for the per-

sonal property transferred to the commis-
sion under paragraph (2) of this subsection
until the commission distributes or sells the
property in accordance with applicable law.

(0) Real property.

(1) Using the state property ac-
counting system to track real property. A
state agency may use the ste‘e property
accounting system to track real property if
the agency:

(A) establishes its own cod-
ing and accounting structures; and

(B) complies with the comp-
troller’s requirements.

(2) Submitting information to
the General Land Office. A state agency
may not use the state property accounting
system to track real property instead of
submitting information about the property
to the General Land Office.

(p) Access to the state property ac-
counting system. An individual may have
access o the state property accounting sys-
tem only in accordance with the procedures
and security limitations prescribed by the
comptroller.

(@) Consequences of violating this
ction. The comptroller may refuse to draw
warrants or initiate electronic funds trans-
fers on behalf of a state agency that fails to
comply with this section.

(r) Conflict with federal laws or
regulations. If a federal law or regulation
conflicts with this section, then the law or
regulation prevails over this section to the
extent necessary to avoid the conflict.

(s) Transition.

(1) Application of this subsec-
tion. This subsection applies to personal
property of a state agency only if:

(A) the agency was not re-
quired to report the property to the General
Services Commission by the State Purchas-
ing and General Services Act, Article 8; and

(B) this section requires the
agency to report the property to the state
property accounting system.

(2) Deadline for initial reporting
of personal property. Notwithstanding any-
thing in subsections (a)-(r) of this section, a
state agency shall complete its initial report-
ing of personal property to the state prop-
erty accounting system not later than
August 31, 1994.

This agency hereby certifies that the proposal
has been reviewed by legal counse! and
found to be within the agency's authorily to
adopt.

Issued in Austin, Texas, on January 20, 1994.

TRD-9434941 Marin E Cherry
Chie!, General Law
Section
Comptroller of Pubiic
Accounts

Earliest possible date of adoption: February
28, 1994

For further information, please call: (512)
463-4028

¢ ¢ ¢
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part III. Texas Youth
Commission

Chapter 91. Discipline and
Control

Control
¢ 37 TAC §§91.51, 91.59, 91.63

The Texas Youth Commission (TYC) pro-
poses amendments to §§91.51, 91 59, and
9163, concerning facility sesurty, use of
force, and mechanical restraint equipment.
The amendment to §91.51 allows fwearms in
& TYC facility or on TYC grounds when there
is an emergency and law enforcement has
been called, and amendments to §91.59 and
§91.63 allow TYC stat 10 use plastic culls on
TYC youth only when they are involved in a
riot at a TYC facility and a sufficient number
of metal cuffs are not avadable.

John Franks, director, Fiscal Affars, has de-
termined that for the first five-year period the
sections are in effect there will be no fiscal
implications for state or local government as
a result of enforcing or administering the sec-
tions.

Mr. Franks also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be a safer ervi-
ronment for TYC youth and staff. There wili
be no eftect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the sections as pro-
posed.

Comments on the proposal may be submitted
to Gail Graham, Policy and Manuals Coordi-
nator, Texas Youth Commission, 4900 North
Lamar Boulevard, P O. Box 4260, Austin,
Texas 78765.

The amendiments are proposed under Human
Resources Code, §61.034, which provides
the Texas Youth Commission with the author-
ity to make rules appropriate to the proper
accomplishment of its functions.

The proposed rule implements Human Re-
source Code, §61.034.
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§91.51. Facility Security.

(a) Policy. Texas Youth Commus-
sion (TYC) provides for safety and security
of its staff and youth.

(b) Rules.

(1) Firearms are not permutted in
any TYC faculity or on any facility grounds
except in emergencies when law enforce-
ment has been called. Firearms are permit-
ted in the personal residence of staff who
live adjacent to the campus.

(2)-(5) (No change)

(6) Facilities have access 1o the
necessary equipment to maintain essential
light and a[s] system of communicalion
within the facility and between the facility
and the community for use in an cmer-
gency.

(7) All facilities have written
emergency plans including procedures for
response to natural disaster, fire, riot,
hostage taking, medical emergency, hun-
ger strike, and, evacuation [and natural
disasters). Plans are made available to all
personnel and are reviewed and updated
annually.

(8)-(10) (No change.)

§91.59 Use of Force.

(a) Policy. The Texas Youth Com-
musston (TYC) prohibits the use of physical
force as punishment and sanctions its use
only as a control measure to ensure the
safety and welfare of youth and staff. Physi-
cal force 1s to be used as a last resort and
only for purposes justified under this policy.
Isolation and full body restraint may be
employed only in TYC institutions Also
see GOP.67.13. §91.63 [67. 13] of this titie
(relating to Mechanical Restraint Equip-
ment). Allegations of unjustified force are
reported and 1nvestigated in compliance
with GOP.61.15, §89.15 of this title (relat-
ing to Alleged Mistreatment Rules and Def-
initions) .

(b) Rules

(1) Explanation of Terms Used

(A)-(B) (No change)

(C) Escort [Compel Move-
ment)-The physical force used to cause the
movement of a person from one location to
another.

(D)-(E) (No change)
(2) (No change)
(3) Restrictions.

(A) Physical force is justified
only as a last resort and only in instances
listed in paragraph (2) of this subsection,
Criteria for Use. Last resort indicates that
the staff has engaged in measured, progres-
sively intense action to assist an out-of-
conttol youth to regain self-control prior to
considering use of force. When use of phys-
ical force is necessary, it should be mea-
sured and progressive in nature; however,
the amount and type of force necessary to
control violence should be used. Physical
force is considered progressive as listed in
clauses (i)-(v) of this subparagraph.

(1) Escort [Compel

movement];
(i)-(v) (No change.)

(B)-(D) (No change.)

(E) Only restraint equipment
approved by TYC may be used See
GOP.67.13, §91.63 [67 13] of this title (re-
lating to Mechanical Restraint Equipment).

(F)-(G) (No change)

(4) Conditions and Documenta-
tion of Restraint Except Full Body Re-
straint.

(A) (No change.)

(B) A restraint, other than
during a riot, physical or mechanical, shall
be terminated within 15 minutes unless the
youth is exhibiting or threatening to con-
tinue behaviors which justify the use of
restraint. If continued restraint is justified.
restraint musi be terminated when the
youth's behavior ceases to pose a threat or,
if used during transportation, when the des-
tination is reached.

(C) Plastic cuffs may be
used only in riot circumstances and only
in compliance with GOP.67.25, §91.75 of
this title (relating to Riot Control).

(D)(C)]  Use of restraint ex-
cept during transportation shall not be em-
ployed for more than 30 minutes without
the approval ‘of the program administrator
or his designee. The program administrator
or his designee must document a justifica-
tion for continued restraint every 30 min-
utes until termination of restraint.

(E)((D)] All incidents in-
volving the use of force are reported on the
Incident Report, CCF-225, which must be
completed by the employee using force no
later than the conclusion of the shift. The
facility administrator reviews the restraint

report section of the Incident Report of all
incidents involving the use of force

(5) (No change.)

§91 63. Mechanmical Restraint Equipment
(a) (No change.)
(b) Rules.
(1)-(2) (No change)

(3) Approved Equipment. The
following restraint devices are approved for
use by TYC staff. All other devices are
specifically disapproved.

(A)  Handcuffs-Metal [(not
plastic)] devices fastened around the wrist
to: restrain free movement of the hands and
arms.

(B)-(D) (No change.)

(E) Plastic  Cuffs-Plastic
devices fastened around the wrist or legs
to restrain free movement of hands, arms
or legs. Use is authorized only in case of
riot. See GOP.67.25, §91.75 of this title
(relating to Riot Control),

(F)[(E)] Belts~A cloth or
leather band fastened around the waist The
belt is used to secure the arms to the sides
of the body

(G)I(F)] Padlocks or Key
Locks-Locks used to secure handcuffs,
wristlets, anklets and ankle cuffs.

(H)[(G)] Mittens-A  cloth,
plastic, foam rubber, or leather hand cover-
ing fastened around the wrist or lower arm.
Acceptable fasteners include elastic, Velcro,
ties, paper tape, pull strings.

(DI(H)] Helmets-A plastc,
foam rubber, or leather head covering If
appropriate, a face guard may be attached to
the helmet The device must be proper size
for the youth, and the chin strap should not
be so tight as to interfere with circulation.

(OID]  Shield-A plastic
shield normally identified as riot shields
equipped with handles or holding straps.

{J) Emergency Response
Belt-An approved cloth strap used to re-
strain some portion of the body. It may not
be used around the head from the rear Only
those certified 1n its use may use the belt.]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt.
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Issued in Austin, Texas, on January 18, 1994,

TRD-9434904 Steve Robinson

Executive Director
Texas Youth Commission

Eatliest possible date of adoption: February
28, 1994

For further nformation, please call: (512)
483-5244

L4 ¢ ¢
* 37 TAC §91.67

The Texas Youth Commission (TYC) pro-
poses an amendment to §91.67, concerning
isolation The amendment allows physical re-
moval of a youth from a regular institutional or
Evins Regional Juvenile Center program or
from contact with other youth by confinement
alone when the youth is out of control and is a
serious and immediate physical danger 10
himsell or herselt or others.

John Franks, director, Fiscal Affairs, has de-
termined that for the first five-year period the
section is in effect there will be no fiscal
imphications for state or local government as
a result of enforcing or administering the sec-
tion

Mr Franks also has determined that for each
year of the first five years the section is in
elfect the public benefit anticipated as a result
of enforcing the section will be a safer envi-
ronment for TYC youth and staff There will
be no effect on small businesses. There is no
anticipated economic cost to persons who are
required to comply with the seclion as pro-
posed

Comments on the proposal may be subnuited
to Gail Graham, Policy and Manuals Coordr-
nator, Texas Youth Commission, 4900 North
Lamar Boulevard, £ O. Box 4260, Austin,
Texas 78765

The amendment is proposed under Human
Resources Code, §61 034, which provides
the Texas Youth Commission with the author-
1y 1o make rules appropnate to the proper
accomphshment of its functions

The proposed rule implements Human Re-
source Code, §1 034

§91 67. Isolation [in Securuy].

(a) Policy. Isolation refers to any
physical removal of a youth from the regu-
lar institutional or Evins Regional Juve-
nile Center [security] program or from
contact with other youth by confinement
alone in a locked room or cubicle in a
security unit prior to admission or in a
location other than the security unit. Iso-
lation does not include the period of time
during normal sleeping hours when doors
are normally locked.

(b) Rules.
(1) Admission

(A) A youth confined in an
institution or Evins Regional Juvenile
Center may be confined in 1solation [in the

security unit,] in cases when the youth is
out of control and is a serious and immedi-
ate physical danger to himself or herself or
others, and only after less restrictive meth-
ods of restraint have failed.

(Bf Isolation may be im-
posed only with the approval of the superin-
tendent, or the Evins Regional Juvenile
Center Facility Administrator, or the ad-
ministrative duty officer [or acting super-
intendent]).

2) Relea\se.

(A) A youth placed in isola-
tion is released within three hours or is
referred to the security unit [joined by a
staff member who remains with the youth,
even during normal sleeping hours, until he
is released from isolation.]

(B) As soon as a youth is
sufficiently under control so as to no longer
pose a serious and immediate danger to
himself or others, he is released from isola-
tion immediately

[(3) Extended Stay. The ex-
tended stay in security hearing described in
the security policy must be held in order to
keep a youth in isolation longer than 24
hours, including normal sleeping hours, and
held again every 24-hour period thereafter.]

(3)[(4) Isolation Requirements.

(A) Youth placed in isola-
tion [security] who are on suicide alert are
visually checked by staff in accordance
with recommendations by the mental
health professional placing the youth on
suicide alert and in any case, no less
frequently than every ten minutes. All other
youth in isolation [security] are visually
checked by staff at least every 15 minutes.
[All services and administrative require-
ments listed in GOP.67 15 (§91.65(b)(4) of
this title (relating to Security Unit) are af-
forded youth placed in isolation except for
educational services and daily large muscle
exercise ]

[(B) Youth in security are
visited at least once each day by the super-
intendent or acting superintendent and by
personnel from the psychology and medical
departments.)

(B)I(C)] During isolation
[any period of time in which youth are
locked in their rooms in security during
normal sleeping hours, ] a supervisor visits
the youth [security area] at least once each
hour (unless exceptional and unusual duties

prohibit such visits) and shall make an entry
into the daily dorm log recording each such
visit.

(C)(D)] Youth in isolation
[security] receive appropriate psychological
and medical services.

(D)I(E)] On release, youth
in isolation [security] receive the same food
including snacks prepared in the same man-
ner as for other youth except as special diets
may be prescribed on an individual basis by
medical personnel.

[(F) Youth in security re-
ceive educational services. Academic as-
signments are expecied to be completed on
all school days by youth enrolled in aca-
demic classes; any youth not enrolled in an
educational program or only involved in
vocational shop activities may be given lei-
sure reading or letter writing assignments in
lieu of completing academic class assign-
ments ]

[(G) Youth in security re-
cetve two periods of supervised large mus-
cle activity daily.]

(#(5)]1 Documentation., Perma-
nent log(s) are maintained stating the name
of the person who authorized confinement
[or security, the superintendent or acting
superintendent's daily approval of the
placement,] the names and times of the
persons who visited the youth while so con-
fined, and the date and time of the youth's
placement into [security or] isolation and
release from isolation. [All documentation
requirements  described in  GOP.67.15
(§91.65 of this title (relating to Security
Unit)) documentation section apply for
youth placed 1n isolation.}

This agency hereby certifies that the proposal
has been reviewed by legal counsei and

found to be wrhin the agency's authdrity 1o
adopt.

Issued in Austin, Texas, on January 18, 1994.

TRD-9434905 Steve Robinson
Executive Director
Texas Youth Commission

Earliest possible date of adoption: February
28, 1994

For further information, piease call: (512)
483-5244
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Part VI. Texas Department
of Criminal Justice

Chapter 152. General
Allocation Provisions

Subchapter C. Maximum Ca-
pacity of the Institutional
Division

* 37 TAC §152.12

The Texas Depariment of Criminal Justice
proposes an amendment to §152 12, con-
cerning the maximum unit capacity of the
Institutional Division. The amendment Is per-
mitted by Chapter 499, Subchapter E, Gov-
ernment Code, and by the Final Judgment in
Ruiz v Collins CN H-78-987 (Southern Dis-
frict of Texas, Houston Division), which
appeared in Volume 17, Tews Register page
8269 (November 27, 1992)

The effect of the proposed amendment Is to
allow the Insttutional Division to increase unit
capacties by constructing permanent addi-
tions to the unts as set out in Section
XliLDS of the Final Judgment Section
XN DS s referenced in the existing rule,
§152 12(b),but that reference would only al-
low tncreases in the population at the units
Isted in the subsection The proposed
amendment will allow increases at newer fa-
cilihes by adding a new subsection (h)

Statf finds and recommendations under
Chapter 499, Subchapter E, Government
Code, were mitiated by staff and, when com-
pleted, will be published n a supplemental
posting, as will the cost determination of the
Legislative Budget Board under the Govern-
ment Code, §499.102(b) The staff recom-
mendation will aiso lead to notice to inmates
and opportunty for comment under the Gov-
ernment Code, §499 103

David P McNutt, assistant director for budget
and management services of the Depariment
cf Criminal Justice, has determined that the
eftect on state government for the first five-
year penod of operations will be as follows
The amendment would allow a maximum n-
crease in prison beds of 10,800, with an esti-
mated combined cost for construction and
start-up of $151,920,000, to be funded
through a combmnation of general oblhigation
bonds and existing general revenue
Operational costs for the next five year period
are as follows $0 n 1994, $78,137,610 in
1995, $80,361,510 n 1996, $80 361,510 in
1997, and $80, 361,510 in 1998

Mr McNutt has fuher determined that the
eftect on local government for the next fve-
year period cannot be determined with cer-
tainty While the increased n population in
the instdutional division will reduce the num-
ber of inmates awaiting transfer held n
county jails, the magnitude and duration of
the impact cannol be accurately ascertained,
given the importance of parole releases to the
population dynamics of the system Savings
to the state in payments to counties, there-
fore, cannot be accurately ascertained either

Mr McNutt has further determined that the
implementation of this amendment will have

no effect on small businesses, as they will not
have to comply with the rule

Mr. McNutt also has determined that compli-
ance with this amendment will not impose
any economic costs on individuals, as no
individuals have a duty to comply. David P.
McNutt has further determined that benefit to
the general public for the last fowr years of
the next five-year period, when the facilities
are operational, will be the public safety ben-
efit of continued confinement of felony offend-
ers in facilities operated by the state.

Comments should be drected to Carl V Rey-
nolds, General Counsel, Texas Department
of Criminal Justice, P O Box 13084, Austin,
Texas 78711 Written comments from the
general public should be received within 30
days of the publication of this proposed
amendment

The amendment 1s proposed under Chapter
499, Subchapter E, Government Code In
conformity with that statute, the proposed
amendment cannol be adopted by the Board
of Criminal Justice without the approval of the
governor and the attorney general

§415212  Methodology for Changing  the
Muaxumuam: System Population

(a)-(g)(No change.)

(h) Increases in the population of
existing units and units under construc-
tion may be accomplished in conformity
with the requirements of  Section
XHLD.S. of the Final Judgment. The
total increase in beds under this subsec-
tion shall be limited to 10,800 beds, and
the maximum increase at individual units
shall be: 600 beds at 2,250-bed prototype
units; and 300 beds at 1,000-bed proto-
type units. This subsection apples only to
units other than those listed in subsection
(b) of this section.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt

Issued in Austin, Texas, on January 20, 1994

TRD-9435052 Cari Reynolds
General Counsel
Texas Board of Cnminal

Justice

Earliest possible date of adoption February
28, 1994

For further nformation, please call
475-9693
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(512)

TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Degartment
of Human Services

Chapter 90. Nursing Facilities
and Related Institutions

Subchapter C. Standards for
Licensure

* 40 TAC §90.42

The Texas Depariment of Human Services
(DHS) proposes an amendment 10 §90 42,
concerning standards for facities serving
persons with mental retardation or related
conditions, in #s Nursing Facilties and Re-
lated Institutions rule chapter. The purpose
for the amendment is to comply with the
Health and Safety Code, Title 4, Chapler 250,
which bars persons frora employment in most
facihties and agencies providing care to the
aged and persons with disabiliies if those
persons have been convicted of certain
cnimes Effective Seplember 1, 1993, DHS
assumed responsibilty for conducting back-
ground checks on persons who would be
employed n activities requinng direct contact
with consumers of the facility

Burton F Raiford, commussioner, has deler-
mined that for the first five-year period the
section 15 in etfect there will be no hscal
implications for state or local government as
a result of enforcing or administering the sec-
tion

Mr Raiford also has determined that for each
yea: of the lrst five years the section 1s in
effect the public beneft anticipated as a result
of enforcing the section will be an effective
means ot screening potential employees of
facilities serving the aged and persons with
disabiliies to ensure they are not barred from
employment because of certain criminal of-
fenses There will be no effect on small
businesses There i1s no anticipated economic
cost to persons who are requued to comply
with the proposed section

Questions about the content of the proposal
may be directed 1o Maxcine Tomhnson at
(512) 450-3169 in DHS'’s Institutional Policy
Section Comments on the proposal may be
submitted to Nancy Murphy, Agency Liaison,
Policy and Document Support-335, Texas
Department of Human Services W-402, P O
Box 149030, Austin, Texas 78714-9030,
within 30 days of publication n the Texas
Register

The amendment s proposed under the
Health and Safety Code, Chapter 242, which
provides the depariment with the authortty to
hcense long-term care nursing faciliies, un-
der Texas Cvil Stalutes, Article 4413 (502),
tustoncal note (Vernon Supplement 1993),
72nd Legislature, which transferred all func-
tions, programs, and activities related to long-
term care licensing, certification, and surveys
from the Texas Department of Health 10 the
Texas Department of Human Services, and
the Health and Safety Code, Title 4, Chapter
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250, which requres the depariment to per-
form criminal history checks on persons em-
ployed by certain types of faciities.

The amendment implement the Health and
Safety Code, Title 4, Chapter 250.

§90.42. Standuards for Facilities Serving
Persons with Mental Retardation or Related
Conditions.

(a)-(c) (No change.)

(d) Precertification training confer-
ence for new providers of service. Each
new  provider must attend  the
precertification/prelicensure tramning confer-
ence prior to licensing by the Texas De-
partment of Human Services (DHS)
[Texas Department of Health (department)].
The purpose of the training is to assure that
providers of services are familiar with the
licensing requirements and to facilitate the
delivery of quality services to residents in
facilities serving persons with mental retar-
dation or related conditions.

()-(2) (No change.)

(3) Each new provider will be
given a training schedule. DHS [The de-
partment] will schedule training sessions,
and the date, time, and location of the train-
ing will be indicated on the schedule.

(e) Additional requirements.

(1) The facility must develop
and implement policies and procedures re-
garding injuries, accidents, and unusual in-
cidents which involve or affect residents.
These policies and procedures shall include
the following provisions.

(A) An investigation and re-
port shall be completed which describes the
circumstances of the injury, accident, or
incident and its cause. the results of the
investigation, and recommended actions.
Serious injuries, accidents, or unusual inci-
dents shall be reported to the resident’s
responsible parties and to DHS [the depart-
ment].

(B) (No change)

(C) In the area of criminal
history checks, the provider or facility
must comply with the Health and Safety
Code, Title 4, Chapter 250, which re-
quires DHS to perform criminal history
chechs on persons employed by certain
types of facilities.

(2)-(5) (No change)

(6) In the area of administration
of medication, the following applies.

(A) Medications may be ad-
ministered only by physicians, licensed

nursing personnel, permitted medication
aides, or persons who are exempt from li-
censure or permit requirements pursuant to
the Health and Safety Code, §242.1511.
These persons must function in accordance
with the memorandum of understanding
(MOU) between DHS [the Texas Depart-
ment of Health) and the Board of Nurse
Examiners and/or Board of Vocational
Nurse Examiners. DHS [The department]
adopts the MOU by reference and copies
are available for review at DHS’s [the de-
partment’s] Long-Term Care Regulatory,
8407 Wall Street, Austin, Texas 78754.

(1)-(ii) (No change.)

(B)-(C) (No change.)
(7)-(8) (No change.)

This agency hereby cerlifies thal the proposal
has been reviewed by legal counsel and
found to be within the agency's authority o
adopt.

Issued in Austin, Texas, on Janvary 24, 1994.

TRD-8435091 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Depariment of

Human Setvices
Proposed date of adoption: April 1, 1994

For further information, please call: (512)
450-3765

¢ ¢
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WITHDRAWN

ULES

.

An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing
a notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register, it will automatically be withdrawn by
the office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.

TITLE 7. BANKING AND
SECURITIES

Part I. State Finance
Commission

Chapter 1. Consumer Credit
Commissioner

Subchapter B. Miscellaneous
e 7 TAC §1.305

The State Finance Commission has with-
drawn from consderation for permanent
adoption a proposed new §1 305, which ap-
peared in the August 6, 1993, issue of the
Texas Register (18 TexReg 5190) The effec-
tive date of this wihdrawal 1s January 24,
1994

Issued in Austin, Texas, on January 24, 1994

TRD-9435086 Al Endsley
Consumer Credt
Commissioner
State Finance Commission

Effectve date January 24, 1994

For further information, please call: (512)
479-1280

¢ ¢ ¢

TITLE 25. HEALTH SER-
VICES

Part II. Texas Department
of Mental Health and
Mental Retardation

Chapter 401. System
Administration

Subchapter A. Advisory Com-
mittee
e 25 TAC §401.23

The Texas Department of Mental Health and
Mental Retardation has withdrawn from con-
sideration for permanent adoption a proposed
new §401 23, which appeared in the Septem-
ber 17, 1993, issue of the Texas Register (18
TexReg 6255) The effective date of this with-
drawal is January 21, 1994.

Issued in Austin, Texas, on January 21, 1994.

TRD-9435172 Ann K Utley
Chair
Texas Department of
Mental Health and
Mental Retardation

Effective dale January 21, 1994

For further information, please call: (512)
206-4516

14 ¢ ¢
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ADOPTED
ULES

An agency may take final action on a section 30 days after a proposal has been published in the Texas

Register. The section becomes effective 20 d

ays after the agency files the correct document with the Texas

Register, unless a later date is specified or unless a federal statute or regulation requires implementation

of the action on shorter notice.

If an agency adopts the section without any changes to the
and statement of legal authority will be published. If an a

proposed text, the proposal will be republished with the changes.

TITLE 1. ADMINISTRA-
TION

Part IV. Office of the
Secretary of State

Chapter 80. Unincorporated
Business Entities

* 1 TAC §§80.1-80.4

The Office of the Secretary of State adopts
amendments to §§80.1-80.4, without changes
to the proposed text as published in the De-
cember 14, 1933, issue of the Texas Register
(18 TexReg 9249).

The amendmernts are necessary to imple-
ment legislalive changes contained in House
Bill Number 273, 73rd Legislature, Session,
Regular Session, which adopted the Texas
Revised Partnership Act, Texas Cwil Stat-
utes, Article 6132a. That bill, elfective Janu-
ary 1, 1994, set foth in §3.08 the
requirements and procedures under which a
hmited liabilty partnership may register with
the secretary of state.

The amendments will implement §3.08 of the
Texas Revised Partnership Act which pro-
vides that parinerships may register with the
secretary of state to become registered lim-
ited liability partnerships.

No comments were received regarding adop-
tion of the sections.

The amendments are adopted under Texas
Cuwil Statutes, Article 6252-13, and the Gov-
ernment Code, §405.031, which give the sec-
retary of state authority to adopt rules of
practice reasonably necessary to camy out
the ministenial duties of the office

This agency hereby certifies that the rule as
adopted has been reviewed by legal counse!
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 19, 1994.

TRD-9434908 Audrey Selden
Assistant Secretary of
State
Office of the Secretary of
State

Effective date: February 9, 1994

Proposal publication date December 14,
1993

For further information, please call: (512)
463-5701

¢ ¢ ¢
TITLE 22. EXAMINING
BOARDS

Part XXIII. Texas Real
Estate Commaission

Chapter 543. Rules Relating to
the Provisions of the Texas
Timeshare Act

® 22 TAC §5434

The Texas Real Estate Commission adopts
an amendment to §543.4, concerning forms
used to register or amend the registration of a
timeshare property, withoul changes 1o the
proposed text as published in the December
7, 1998, issue of the Texas Register (18
TexReg 9044).

The amendment adopts by reference revised
forms used by timeshare developers to regis-
ter or amend the registration of a timeshare
property. Adoption of the amendment is nec-
essary for the Texas Real Estalte Commis-
sion to obtain additional information about
timeshare properties and ther developers
and to make theé developers aware of state
laws governing promotional offerings

proposed text, only the preamble of the notice
gency adopts the section with changes to the

No comments were received regarding adop-
tion of the amendment.

The amendment is adopted under the Texas
Property Code, §221.024, which authorizes
the Texas Real Estate Commission to pre-
saribe and publish forms necessary to carry
out the provisions of the law.

This agency hereby certifies that the rule as
adopied has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty.

Issued in Austin, Texas, on January 20, 1994.

TRD-8435032 Mark A Moseley
General Counsel
Toxas Real Estate
Commission

Effective date: February 11, 1994
Proposal publication date. December 7, 1593

For further nformation, please call. (512)
465-3900

¢ ¢ ¢
TITLE 25. HEALTH SER-
VICES

Part 1. Texas Department
of Health

(Editor’s Note Chapter 15, §107, Acts of the
72nd Legislatwe, Fu st Called Sesston, 1991, as
amended by Chapter 747, §2, Acts of the 731d
Legislature, Regular Sesvion, 1993, provided for
the transfer of certain programs from the Teaas
Department of Human Setvices 1o the Tevas De-
pariment of Health effecuve September 1, 1993

The Teas Register 1s administranively transfer -
rng the following 1ules listed in the 1able below
from Title 40, Pait I Teras Department of Hu-
man Services to Title 25. Part I. Texas Depart-
ment of Health. The Table hsts the old rule
number and the new rule number that corre-
sponds to them )
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Texas Department of Health

Rules

Previously rules from Texas Department of Human Services

Chapter 41. Utilization Review

Old Numbers

Waiver for Utilization Review

§§41.101 -41.113

Chapter 43. Utilization Contiol

Program Review

§8§43.22 - 43.25

¢ ¢ ¢
TITLE 25. HEALTH SER-
VICES

Pari II. Texas Department
of Mental Health and
Mental Retardation

Chapter 401. System
Administration

Subchapter A. Advisory Com-
mittees
e 25 TAC §§401.1-401.22, 401.40

The Texas Department of Mental Health and

_Menta!l Rerardation (TDMHMR) adopts new
'§§4011-40122 and 40140. Sections
401.5-401.7 are adopted with changes to the
proposed lext as published in the September
17, 1993, ssue of the Texas Register (18
TexReg €252). Sections 401 1-401.4, 401
8-401.22, and 401.40 are adopted without
changes and will not be republished Section
401.23 is being withdrawn in this 1ssue

The new subchapter implements provisions
of Senate Bill 383 (73rd Legsslature), which
requires the department to outline in rule form
the purpose, tasks, and duration of each of s
advisory committees In addition to referenc-
ing the various committees, the new
subchapler outlines reporting and member-
ship requirements for the advisory commit-
tees

Chapter 41. Utilization Review

New Numbers

Waiver for Utilization Review

§§41.101 -41.113

Chapter 43. Utilization Control

Program Review

§§43.22 -43.25

The term "medical” has been replaced with
"health care” in §401.5 to better reflect the
committee’s purpose The litle of §401 6 has
been changed to "Mental Health Planning
and Advisory Council” to reflect the correct
title of the advisory group, and corresponding
changes have been made throughout the
section The title of §401.7 has been changed
to "Mental Retardation Planning and Advisory
Council” to reflect the correct title of the advi-
sory group, and corresponding changes have
been made throughout the section

Coriments on the proposed subchapter were
receved from TEXAMI and a private citizen

One commenter suggested that the transfer
of the department's abuse investigation func-
tion to the Texas Department of Protective
and Regulatory Services (TDPRS) signifi-
cantly reduced the responsibilities of the pub-
lic responsibility committee The commenter
suggested that the commilttee should be
abolished

The department responds that the Persons
with Mental Retardation Act (Texas Health
and Safety Code, Tile 7, Subtitle D) man-
dates the existence of public responsibility
committees in mental retardation factlities,
and the department has elected to extend this
mandate to mental health facilties In addtion
to its work with TDPRS n investigating alle-
gations of abuse and neglect, the commidiee
has numerous addtional responsibililies
which preclude its aboltion

Another commenter noted that the "Mental
Health Planning Advisory Committee” refer-

ence in §401 7 was aclually called the "Men-
tal Health Planning and Adwvisory Council®
The depariment agrees, and appropriate
changes have been made

The new sections are adopted under the
Texas Health and Safety Code, §532 015
(Texas Cwil Slatutes, Article 5547-202,
§2.11), which provides the Texas Department
of Mental Health and Mental RetatZation with
broad rulemaking powers.

§401 5 Medieal Advisory Committee

(a) The purpose of the Medica! Ad-
visory Commuttee 1s to aid, counsel, and
assist the board regarding health care 1ssues

(b) Tasks of the Medical Advisory
Commuttee nclude

(1) making suggestions .o the
board concerming the health care needs of
individuals recewving mental health and
mental retardation services,

(2) making suggestions and rec-
ommendations to the board concerning the
overall quality of care for individuals re-
cewving mental health and mental retarda-
tion services,

(3) responding to specific re-
quests from the board for help and informa-
tion;

(4) alerung the board to prob-
lems and developments throughuut the state
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and facilitating communications and coop-
eration among agencies, organizations, pro-
fessions, and the public.

(¢) This advisory committee shall
be abolished on January 1, 1997, unless
reauthorized.

§401.6. Mental Heulth Planning and Advi-
sory Council.

(a) The purpose of the Mental
Health Planning and Advisory Council is to
provide advice on issues and initiatives re-
garding mental health services.

(b) Tasks of the Mental Health
Planning and Advisory Council include:

(1) submitting recommendations
for strategic planning;

2 developing recommenda-
tions for improved services; and

(3)  developing recommenda-
tions for policy revisions.

(c) This advisory committee shall
be abolished on January 1, 1997, unless
reauthorized.

§401.7 Mental Retardation Planning and
Advisory Council.

(a) The purpose of the Mental Re-
tardation Planning and Advisory Council is
to provide advice on issues and imtiatives
regarding mental retardation services.

(b) Tasks of the Mental Retardation
Planning and Advisory Council include

(1) submitting recommendations
for strategic planning;

(2) developing  recommenda-
tions for improved services, and

3) developing recommenda-
tions for policy revisions

(c) This advisory commuttee shall
be abolished on January 1, 1997, unless
reauthorized.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 21, 1994

TRD-9435057 Ann K Utley
Chairman
Texas Board of Mental
Health and Mental
Retardation

Effective date February 11, 1994

Proposal publication date: September 17,
1993

For further information, please call (512)
206-4516

¢ ¢ ¢

Subchapter G. Community
Mental Health and Mental
Retardation Centers

e 25 TAC §401.464

The Texas Department of Mental Health and
Mental Retardation (TDMHMR) adopts new
§401.464 of Chapter 401, Subchapter G, con-
cerning community mental health and mental
retardation centers, with changes to the pro-
posed text as published in the December 3,
1993, issue of the Texas Register (18
TexReg 8757) with an editor's note in the
November 26, 1993, issue

Language s changed throughout the section
to clarify the related responsibilities between
the local MHMR authority and ts contractors
Language is added to subsection (e) clanfy-
ing that the written notification refers to that
mentioned in subsection (d). Language is
added to subsection (g) (3) allowing the re-
view 10 be conducted by more than one indi-
vidual. Language is added to subsection (h)
clarifying that a written response is required
and a verbal explanation is encouraged.

Written comments were received from Den-
ton County MHMR Center, Denton, MHMR
Services for the Concho Valley, San Angelo;
and a private citzen.

One commenter suggested including a st of
circumstances which would result in the invol-
untary reduction or termination of services but
would not be appealable (e g., the grant or
source of tunding of the service had run out
and replacement funding was not available to
continue the service; the center had been
unsuccesstful in recruiting quahfied staff nec-
essary to provide the service; or the depart-
ment canceled its contract with the center)
The department responds that any of the cir-
cumstances the commenter mentioned are
acceptable reasons for denying, involuntarily
reducing, or terminating services and, follow-
ing a review, the local MHMR authortty could
decde to uphold the onginal decision How-
ever, all situations are appealable and, if ap-
pealed, subject 1o review.

One commenter emphasized that all commu-
nication should be in writing and not permit a
loophole which would allow only a telephone
call. The depariment responds that the rule
requires all decisions to be made in writing; a
verbal explanation 1s also encouraged Lan-
guage has been modified for clarification.

The same commenter mentioned that there
was no allowance for interested parties to
receive copies of statistical numbers of com-
plaints made The depariment responds that
while t might be of interest to have statistics
on the number of complants, the primary
pumose of the rule is to provide a complain
process.

The commenter expressed concern that “un-
less you are very much a savvy consumer,
you will not know who to make your complaint
to There are just too many ways to make a
complaint in the TXMHMR system” The
commenter wrote that he and his fellow con-
sumers are "never told that if we do not agree
with that resolution, if we do not agree with
how it is solved, that we have the night to
appeal it to another level and get maybe a

different hearing or a different viewpoint on
it." The commenter folt that the appeal pro-
cess is very difficult for the consumer to ac-
cess and requested that it be made easier to
access. The department responds that sub-
section (a) requires local MHMR authorities
and their contractors to take steps to assure
that consumers have a methed to express
their concerns or dissatistaction, are assisted
to do so in a conslructive way, and have their
concerns or dissatisfaction addressed
through a review process. Additionally, sub-
seclion (c)(1) requires consumers to be pro-
vided notification of an "easily understocd”
precess for requesting a review, which would
logically include information about how to
make a complaint and who would accept the
complaint Also, subsection (c) requires the
local MHMR authority to notity ts consumers
in writing of its policy for addressing consum-
ers' concerns or dissatisiaction upon admis-
sion into services and annually thereafter. in
subsection (a)(2) the local MHMR authority is
required to assist consumers in expressing
their concerns or dissatisfaction in a construc-
tive way. This would make the appeals pro-
cess easy to access Before this rule became
eflective, complaints were generally made
through the client nghts officer or the ptblic
responsibility committee. A local MHMR au-
thority may still utihze those avenues pro-
vided its process is in comphance with this
rule and ts adequately communicated to all of
is consumers.

The same consumer also requested that suit-
able timeframes be required for the appeals
process The department responds that sub-
section (g) outlines the required time con-
straints for acling on the appeal and for
notifying the consumer of the resolution deci-
sion.

The commenter wanted {0 know what the
penalty was when a local MHMR authority did
not comply with the rule. The department
responds that a "penalty” for non-compliance
15 not included in the rule, however, general
rule compliance 1s monrtored through routine
visits by department staff, a plan of improve-
ment is requved and momitored when defi-
ciencies are identitied.

One commenter felt that subsections (a)-(c)
were akeady mandated in the communily ser-
vices standards and other rules, and are be-
ing addressed via the role and responsibilities
of the consumer nghts officer and the public
responsibiity committee The commenter
also mentioned that the rules failed to clearly
differentiate a complaint regarding quality of
service from a complaint regarding type or
dose of service The department responds
that while subsections (a)-(c) may be vaguely
similar to nformation contained in other rules
this rule does not preclude the chent rights
officer or the public responsibility committee
from performing the duties of the appeals
process It was never the intent to diffarentr-
ate between complaints of qualty and those
of type or dose of service, all concerns and
dissatisfaction should be reviewed through
this appeals process

The same commenter wanted to know if sub-
section (c)(1)-(4) was the same as subsection
(e)(1)-(4). The department responds that sub-
section (c)(1)-(4) relates 1o the written noti-
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cation of the local MHMR authority’s policy
upon admission and annually thereafter,
while subsection (e)(1)-(4) relates to the writ-
ten nohhication described 11 subsection (d)
Claritying language is added

The same commenter expressed concern
that the rule appeared to encompass deci-
sions regarding demial nf services due 1o the
consumer's neligibiity for inclusion as a
member of a priordy population and/or ineligi-
bilty for a particular service (1e, case man-
agement) The commenter feit that if that was
the intent of the rule then his orgamization
would be “gridiocked” because theie were
virtually no alternative, low cost public sector
services n the area The depariment re-
sponds that ¢ 1s not the mtent of the rule to
provide written notification to persons who
were deried services because they were not
in the priorty population However, if a per-
son 1s believed to be in the prionty population
and then at the conclusion of an ehgibity
assessment the person is demed services
because he/she i1s found to not be in the
puiority population, then that person should
receive wrilten notificalion of denial of ser-
vices It would seem that if there is enough
time to conduct an assessment of the person
then there should be enough time to provide
that person with written notification of denial
of services

The same commenter felt that the rule ap-
peared 10 ignore or overtule decisions ariived
at by IDT service planning, which normally
ncludes the consumer and pairent (guardian)
and which are typically consensus-based de-
cisions The commenter wrote that the rule
injects an unnecessary level of adversanal
formaity into a process which was explicitly
designed to be a partnership The department
responds that i true consensus Is reached,
then no complaint, concern, or dissahistaction
would result If consensus 1s not reached,
then this rule provides the consumer an op-
poriunily to request a review

The same commenter felt the rule made
sense from a clent rights perspective, but at
the same time assumed that the iocal MHMR
authorty had a deep bench of peisons who
were not privy to the onginal decision and
who would thereby be appropriate persons lo
conduct a review The commenter aiso wrole
that the net elfect of the rule would
disempower (reatment teams and provideis
from making dificull or controversial deci
sions out of fear that they will be overtuled by
a supervisor on appeal, thus robbing the
team of its effectiveness The departiment un-
derstands that for small MHMR authorities,
having enough indiiduais who are not in-
volved In the itial decision to conduct 1e-
views could be a potential pioblem, however,
in the interest ot fairness and to lollow ac-
ceptable steps of due process, this procedure
1s necessary 1o effectively addiess com-
plaints, concerns, and dissatistaction  This
rule does not preclude the chent nghts officer
or the public responsibility committee from
performing the duties of the appeals process
It 1s not the intent of the rule to question the
judgment ot the IDT, i an IDT s functioning
electively, appeals or overturned decisions
should be few in number A review should
include all information relevant to the matter
It is the local MHMR authorty's responstbility

‘Iggkfeich,; 392 January 28, 1994 Texas Rééistcr )

to develop procedures which ensura that ap-
propriate and qualified individuals conduct re-
views and that reviews nclude the
consideration of all relevant information

The new section 1s adopted under the Texas
Health and Safety Code, Title 7, §532 015,
which provdes the Texas Board of Mental
Health and Mental Retardation with
rulemaking powers

§401 464 Nottficanon and Appeals Pro-

Cesh

(a) 'The TXMIIMR service system
15 dedicated to providing mental health and
mental retardation services/supports which
are viewed as satisfactory by persons re-
cewving those services/supports Therefore,
local MHMR authorities and their contrac-
tors shall take steps to assure that these
persons

(1) have a method to express
their concerns or dissatisfaction,

(2) are assisted to do so in a
constructive way, and

(3) have their concerns or dis-
satisfaction addressed through a review pro-
CCSS

(b) A request to review decisions
described in this section may be made by
the person requestng of recewing ser-
vices/supports, the person's legal repre-
sentative, or any other individual with the
person’s consent

(c) At the ume of admission nto
services and on an annual basis thereafter,
the local MHMR authority and its contrac-
tors shall provide to persons who receive
services/supports written notification of the
local MHMR authority or 1ts contractor’s
policy for addressing concerns or dissatis-
facuon with services/supports The notifica-
ton shall explam

(1) an easily understood process
tor persons to request a review of their
concerns  or dissatisfaction by the local
MHMR authority or 1ts contractor, which-
ever 1S appropriate,

(2) how the person may recewve
assistance 1 requesting the review,

(3) the umeframes for the re-
view, and

(4) the method by which the
person 15 informed of the outcome of that
review

(d) Local MHMR authorities and
their contractors shall noufy persons 1n
writing of the following decisions and of
the process to appeal by requesting a review
of those decistons

(1) adectston to deny the person
services/supports at the conclusion of a lo-
cal MHMR authority’s procedure which de-
termines  whether the person meets the
criteria for the priority population, and

(2) a decision to terminate ser-
vices/supports and follow-along from the
local MHMR authority or its contractor, 1if
appropriate

(e) The written notification referred
to in subsection (d) of this section must

(1)  be given or mailed to the
person within ten working days of the date
the decision was made,

(2) state the reason for the deci-
sion,

(3) explan that the person may
contact either the local MHMR authority or
its contractor, whichever 1s approprate,
within 30 days of receipt of notification if
dissatisfied with the decision and request
that the decision be reviewed i1n accordance
with subsection (g) of this section, and

4) include name(s). phone
number(s) and address(es) of one or more
accessible staff to contact during office
hours

(f) 1If a person believes that the lo-
cal MHMR authonty or its contractor has
made a deciston to involuntanly reduce ser-
vices by changing the amount, duratior, or
scope of services/supports provided and 1s
dissatisfied with that decision, then the per-
son may request (n writing that the decision
be reviewed in accordance with subsection
(g) of this section

(g) The review by the local MHMR
authority or 1ts contractor shall

(1) begin within ten working
days of receipt of the request for a review
and be completed within ten working days
of the ime 1t begins unless an extension 1s
granted by the CEO of the local MHMR
authority or 1ts contractor, whichever 1s ap-
propriate,

(2) begin immediately upon re-
cetpt of the request and be completed within
five working days if the decision 1s related
to a crisis service,

(3) be conducted by an individu-
al(s) who was not involved 1n the initial
deciston,

(4) nclude a review of the origi-
nal decision which led to the person’s dis-
satisfaction,

{(5) result 1n a decision to up-
hold, reverse, or modify the origmnal deci-
sion, and

(6) provice the person an oppor-
tunity to express his or her concerns in
person or by telephone to the individual
reviewing the decision The review shall
also allow the person to

(A) have a
talk with the reviewer, or

representative




(B) submit his or her con-
cerns in writing, on tape, or in some other
fashion.

(h) Following a review, either the
local MHMR authority or 1ts contractor,
whichever 1s appropriate, shall explain to
the person tn writing and also 1n person or
by telephone, if requested, the action 1t will
take or, if no action will be taken, why it
will not change the decision or believes
such action would not be in the person’s
best interest. This 1s the final step in the
review process

(1) The nottfication and review pro-
cess described 1n this section

(1) 1s applicable only to ser-
vices/supports funded by TXMHMR and
provided or contracted for by its local
MHMR authorities,

(2) does not preclude a person’s
right to reviews, appeals, or other actions
that accompany other funds administered
through a local MHMR authority or 1ts con-
tractors, or to other appeals processes pro-
vided for by other state and federal laws,
e g ., Texas Health and Safety Code, Title 7,
Chapter 593 (Persons with Mental Retarda-
uon Act), 42 United States Code, §1396
(Medicaid statuee), and Texas Human Re-
sources Code, Chapter 73 (Texas Admins-
trative Code, Title 25, Chapter 621), Early
Childhood Intervention programs as funded
by the Texas Interagency Council for Early
Childhood Intervention

This agency hereby certiies that the rule as
adopled has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authonty

Issued in Austin, Texas, on January 21, 1994

TRD-9435065 Ann Utley

Chairman

Texas Board of Mental
Health and Mental
Retardation

Effective date Febiuary 11, 1994

Proposal publication date November 26,
1993

For further nformation, please call (512)
206-4670

¢ ¢ ¢

Subchapter H Designation as
Single Portal Authority

e 25 TAC §§401.501-401.511

The Texas Department of Mental Health and
Mental Retardation (TDMHMR) adopts the
repeal of §§401 501-401 511 of this title, con-
cerning the designation as single ponal au-
thority without changes to the proposed text
as published in the December 7, 1993, 1ssue
of the Texas Register (18 TexReg 9081)

Senale Bill 160 of the 73rd Texas Legislature
deleted the requrement for a Single Portal

Review Committee, but 1etained the concept
of single portal The procedure for designat-
ing a mental health authority as a single por-
tal authorty has been included in the
adoption of Chapter 402, Subchapier A of this
title, concerning admissions, transfers, ab-
sences, and discharges mental health facili-
ties, which 1s contemporaneously adopted in
this issue of the Texas Register

No comments were received 1egarding adop-
tion of the repeals

The repeals are adopted under the Texas
Health and Safety Code, Title 7, §532 015,
which provides the Texas Board of Mentai
Health and Mental Retardation with
rulemaking powers

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authorty

Issued in Austin, Texas, on January 21, 1994

TRD-9435068 Ann K Utley
Chairman
Texas Depanment of
Mental Health and
Mental Retardaton

Eflective date February 11, 1994
Proposal publication date December 7, 1993

For further formation, please call (512)
206-4670

¢ ¢ ¢

Subchapter J. Licensure of Pri-
vate Psychiatric Hospitals
e 25 TAC §§401.581-401.593

The Texas Department of Mental Health and
Mental Retardation (TXMHMR) adopts the re-
peal of §§401 581-401 593, concerning hcen-
sure of private psychiatric hospitals

The purpose of the repeals 1s 1o allow foi the
contemporaneous adoption of a new
subchapter which implements the provisions
of Senate Bills 205, 207, and 210 of the 73id
Texas Legislature The new subchapter up-
dates and clarfies requrements relating to
standards of care and treatment i psvctualne
hospitals

No comme.ts were recewved regarding adop-
tion of the iepeals

The repeals are adopted undel the Texas
Health and Safety Code, §532 015 (Texas
Civil Statutes, Article 5547-202, §2 t1), which
provides the Texas Department of Mental
Health and Mental Retardation with bxoad
rulemaking powers

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on January 21, 1994

TRD-9435062 Anne K Utley

Chairman

Texas Board of Mental
Health and Mental

Retardation

Etfective dale February 11, 1994

Proposal publication date December 10,
1993

For further information, please call: (512)
206-4516

L4 ¢ ¢

Subchapter J. Standards of
Care and Treatment in Psy-
chiatric Hospitals

e 25 TAC §§401.581-401.583,
H01.587-401.590, 401. 592,
401.593

The Texas Department of Mental Health and
Mental Retardation (TXMHMR) adopts new
401 581-401 583, 401 587-401 590, 401 592,
and 401 593, concerning standards of care
and treatment in psychiatric hospitals Sec-
tions 401582, 401583, 401587, and
401 588 are adopted with changes to the
proposed text as published 1 the December
10, 1993, ssue of the Texas Register (18
TexReg 9162) Sections 401 581, 401 589,
401 590. 401 592, and 401 593 are adopted
without changes and wili not be republished
The new sections are published contempora-
neously n this 1ssue of the Texas Register
with the adoption of the repeal of §3401 581-
401 593, which the new sections replace

The new sections implement the provisions of
Senate Bills 205, 207, and 210 of the 73rd
Texas Legislature Senate Bill 205 mandates
requiremenis concerning intake, assessment,
and adnussion, transfer, and advertising and
markeling activities Senate Bill 207 de-
sciibes requuements for obtaming informed
consent to treatment with psychoactive meds-
cation and the confidential commumnication of
patient recoids Senate Bill 210 transfers li-
censue authority for privale psychiatric hos-
pials to the Texas Department of Health, at
the same tune, it expands TXMHMR's regula-
tory authority to include not only piivate psy-
chiatric hospitals licensed under Chapter 577
of the Texas Health and Safety Code, but
also hospitals providing mpatient mental
health services that are licensed by the Texas
Depantment of Health under Chapler 241 of
the Texas Health and Safety Code Senate
Bill 210 also mandates that standards of care
and lieatment in private psychiatric facilihies
not be less restiictive than those in public
mental hospitals

Section 401 582(3) s revised to clanfy that
persons coniacting with or otherwise provid-
mng seivices at psychiatnic hospials must
comply with the subchapter if they provide
services to npatents

The defuution of "psychiatiic hospital” has
been modified to add the term "generally” to
the phiase "for use beyond 24 hours " The
defuntion of "qualified mental health profes-
sional” has been revised to delete chemical
dependency counselors and hicensed mar-
nage and family therapist The detmtion of
"special treatment procedures™ has been
modified to delele reference to "mamtenance
drugs with abuse potential

Section 401 587(b) has been revised on
adoption 1o mclude language that clarifies that
when laws and rules conflicl with standards,
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laws and rules prevail Paragraph (1) of the
same subsection has been revised on adop-
tion by the addition of reference to standards
contained in the Accreditation Manual for
Mental Health, Chemical Dependency, Men-
tal Retardation/Developmental Disabilities
Services governing therapeutic environment.
The standards in this chapter address impor-
tant areas of patient care and treatment such
as handicapped access, family/visilor access,
privacy, adequate environment, and mail and
other privileges. These issues are not cov-
ered in the Accreditation Manual for Hospi-
tals. Paragraph (2) has been revised on
adoption to reference the governing body pro-
cedures of the Accreditation Manual for Hos-
pitals This issue is not addressed in the
Accreditation Manual for Mental Health,

Chemical Dependency, Mental Retarda-
tion/Developmental Disabilities Services.
Minor clarifying language s added in

§401.587(c)(2), (c)(2)(B), and (c) (BN(A)(i){Il)
Clause (c)(3)(B)(i) has been modified to indi-
cate that the head of the facility may desig-
nate a staff person to accept patients for
emergency detention

Section 401.587(c)(5) has been revised on
adoption to delete the word "defined” as re-
dundant as it pertains to laws and rules gov-
erning reportable conduct  Reportable
conduct described in laws and rules would be
defined in the laws and rules. Language s
added that emphasizes that psychiatric hospi-
tals are required to post a notice concerning
duty to report reportable conduct as requwed
n the Health and Safety Code, Chapter 161
Language has been added as subparagraph
(C) of the same paragraph that states the
requirement contained in the Health and
Safety Code, Chapter 161, for psychiatric
hospitals to post notice that employees and
non-employees shall not be subject to dis-
crimination or to retaliatory action for report-
ing violations of applicable laws and rules
The language further makes a distinction be-
tween good fath and spurious allegations.

Section 401 587(c)(6) has been revised on
adoption to clanty that the physician is not
solely responsible for the development and
delivery of the continuing care plan; language
provides that the physician is ultimately re-
sponsible, but allows for other members of
the treatment team to participate in the cre-
ation of the continuing care plan

Language in §401.587(c)(7) has been ex-
panded to clanfy a number of questions re-
lated to the transfer of patients.

Section 401.587(c)(8)(B) has been revised on
adoption to delete reference to "other profes-
sionally recognized and accepted standards
of care” and to specific areas of patient care
and treatment. Reference is made to the re-
quirement for psychiatric hospitals to adopt
policies and procedures that are not less re-
sfrictive than those of the department in areas
of patient care and treatment A list of rules is
provided in Exhibit A.

Minor wording changes were made to
§401.587(c)(9).

In §401.588, subsections (c)-(g) have been
redesignated as (b)-(f) to correct a typograph-
ical error.

Section 401 588(c)(2)(now designated as
§401.588(b)(2)) has been revised to delete
reference to a standard format approved by
the department The department deems the
required information hsted in subparagraphs
(A)-(F) of that section to be the required for-
mat for information.

Al a public hearing on December 17, 1993, in
Austin, Texas, written and/or oral testimony
concerning the new sections was provided by
representatives of the National Association of
Psychiatric Survivors, Austin, Scott and White
Hospital, Temple, Citizens Commission on
Human Rights, Austin; Texas Association of
Mental Health Consumers, and the Texas
Nurses Association. Written comments were
received from Shoal Creek Hospital, Austin;
Charter Behavioral Heallhcare Systems of
Austin; the Pavilion, Amarillo, and a physi-
clan.

A commenter noled that compatibility be-
tween requirements of the Texas Commis-
sion on Alcohol and Drug Abuse (TCADA)
and the TXMHMR would facilitate effective
and efficient provision of services at hosprals
providng a full range of mental health and
chemical dependency programs The depart-
ment agrees that compatibilty between
TXMHMR and TCADA requirements would
be helplul, and notes that basic requirements
outhined i Senate Bills 205, 207, and 210
generally promote such compatibility. How-
ever, the fact that each agency aaopts sepa-
rate rules will, inevitably, result in some
variation. The department suggests that the
commenter dentify specific inslances where
rule changes would be appropnate and sub-
mit those recommendations to the appropri-
ate agency for consideration in future rule
actions

The same commenter also noted that any
assistance in administering programs as
mandated would be appreciated. The
commenter suggested franslations of key
documents as an example. The department
agrees, and has developed a version of the
Patient's Bill of Rights in Spanish for distribu-
tion Additional translations and other means
of assistance will be developed as appropri-
ate

With reference to §401.503, concerning the
defintion of "mental health services provider,”
a commenter requesied that registered
nurses be included in the listing of profes-
sions meeting this definition. The commenter
noted that RNs provide the types of services
described in the rules, and that RNs who do
engage in sexual exploitation should be re-
portable like any other heaith care profes-
sional. The commenter noled that people are
more likely to read the rules than to read the
laws, e g, the Nurse Practice Act, and for this
reason it would be additionally helpful. The
department agrees, and registered nurses
have been added to the list of professionals in
the definition for "mental health services pro-
vider "

Concerning the defintion of "psychoactive
medication,” a commenter recommended re-
vising the defintion to delete reference to
"psychosis or other severe” mental disorder,
to read, "A medication prescribed for the
treatment of symptoms of mental or emo-
tional disorders™ The department responds

that the definition is taken directly from Sen-
ate Bill 207 (73rd Legislature).

Concerning the definition of "sexual exploita-
tion” in the same section, a commenter sug-
gested that obtaining the sexual history of a
patient within the standards of accepted prac-
tice would occur before it was known that
there was a sexual or marital dysfunction or
problem. The commenter expressed concern
that the mental health provider would there-
fore be in violation of the law if there were no
saxual or marital dysfunction. The commenter
suggested deleting the phrase, "while treating
a sexual or marital dysfunction.” The depart-
ment responds that the definition is taken
directly from Senate Bill 210 of the 73rd
Texas Legislature.

Concerning the same section, a commenter
recommended that the phrase, "while treating
a sexual or marital dysfunction® be revised to
"while treating a suspected sexual or marital
dysfunction.” The department responds that
the addition of the word "suspected” is con-
sistent with legislative intent, and language
has been revised.

Regarding §401.587(c)(3)(A)(i), which re-
quires a physician's signed order for admis-
siori of a patient, a commenter questioned
whether this requirement is realistic. The
commenter posed the same question con-
cerning the requirement for a written state-
ment in the patient's record by a physician for
individuals admitied pursuant to emergency
detention, as described in §401.587(c)(3)(B).
The department responds that the require-
ments are based on statutory requirements.

Also with reference to the requirement for a
physician to be involved in the admission of
patients, a physician commenter expressed
support for this provision.

Concerning §401.587(b)(1), a commenter re-
quested that qualifying terms be added to the
sentence, "For purposes of licensure, psychi-
atrnic hosptals, other than those operated by
community centers, shall be in substantial
compliance with inpatient standards set forth
by the Joint Commission on Accreditation of
Healthcare Organizations; that is, the stan-
dards for inpatient settings in the current edi-
tion of the Accredtation Manual for
Hospitals.” The commenter suggested that
the statement be qualfied as follows, "and
shall not be less restrictive than standards
promulgated by TXMHMR for state facilities
in accordance with S.B. 205. Deparimental
standards shall apply to;

(A) special treatment procedures....” The
same commenter requested similar clarifica-
tion for subsection (b)(2) of the section. The
department responds that general language
has been added to the section to indicate that
services in psychiatric hospitals shall be pro-
vided in compliance with standards that are
not less restrictive than thosa required for
patient care and treatment in state hospitals
under the rules of the department.

With reference to §401.587(c)(3)(A)(ii) and
(B)(), a commenter requested clarification
around an apparent difference in procedure,
i @., that the rules provide that the head of the
facility may appoint a designee to accept vol-
untary patients, but that no provision is made
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for the head of the faciity to appont a desig-
nee to accept palients on an emergency de-
tention basis The depariment responds that
language has been added permiting the
head of the facility to appont a designee for
purposes of accepting patients on emergency
detention

Concerming subsection (c)(3)(A)m)lll) of the
same section, a commenter requested that
the following language be added "If a person
requests release from a facity dunng the
72-hour assessment period, that person shall
be released or proceedings begun for invol-
untary commitment within 24 hours of the
requesl for release n accordance with other
provisions of faw " The department responds
that the 72-hour penod i1s not intended to
describe a maximum "assessment penod,”
but to indicate that the physician examination
and other assessment must be relatively cur-
1ient A patient who has not been admdted tor
npatient services 1s fiee o leave the pre-
nuses of the hosptal at any time After a
patient has been admiied to a hospital on a
voluntary basts, that peison must be 1eleased
within four (not 24) hours of request unless
the physician has reason to believe and can
demonstrate that the person meets the crite
na for involuntary commitment

In the same seclion, concerning subsection
(c)(5) on allegations of sexual explotation, a
commenter noted that while reporting patient
allegations to the prosecuting attorney would
seem appropriate, it does not seem reason-
able that stale licensing boards should be
contacted at the allegation stage of an investi-
gation The commenter suggested that it
would be more appiopriate to report allega-
tions to hcensing boards if and when the
allegation s confirmed The department re-
sponds that the requiement to report allega-
tions 1s statutory and 1s found in Senate Bill
210 of the 73rd Texas Legslature

Also concerning subsection (¢)(5)(B)(1), a
commenter noted that the piocess seems
overly involved The department responds
that the process Is statutorily mandatled

Concerming subsection (c)(5) generally, a
commenter suggested that the requirement to
report allegations of sexual explodation 1o the
prosecuting attorney should be expanded to
mclude all forms of conduct referenced in the
paragraph The commenter also suggested
requining that the allegation be repotted to the
district attorney and the county attorney The
department responds that the reporting re-
qurements as wentified n the rule reflect
slatutory requirements

Two commeniers called for the addition of
provisions that enact the sections of Senate
Bill 210 dealing with whistieblower protection
The depariment 1esponds that language has
been added

Also In the secuon, conceinng subsection
(¢)(6) on continuing care plans, a commenter
questioned whether 1l 1s reasonable, in an era
of team treatment, to specifically requie that
the treating physician "prepare the continuing
care plan for a patient to be discharged " The
commenter noted that, even more uiealstic,
the rule requires that "the physictan shall de-
liver the plan to a community center or other
provider n the county where the patient re-

sides " The commenter suggested that if
these requirements are to be met under the
general supervision of the physician, the rule
should state this explicitly The depariment
has clanfied the language to more accurately
reflect the role of the physician

Another commenter asked for clanfication
about the continuing care plan The depart-
ment responds that reference i1s made in
§401 587(c)(8)(B) to the requrement for psy-
chiatric hospitals to adopt policies and proce-
dures that are not less restrictive than those
of the depariment in areas of patient care and
treatment A list of rules is provided in Exhibit
A, which includes reference to §402 59 of
Chapter 402, Subchapter B (concerming Con-
tinuity of Services-Mental Health) This sec-
tion ncludes gudehnes addressing
information to be included n a continuing
care plan

A commenter noted that §401 587(c)(8)(B) 1s
consilered vague by medical staif of one
psychiatric hospital and should be deleted
because it does not say anythuing, or alterna-
tively, the language should be made more
speciic Two other commeniers also objected
to the provision (1 e , reference to "other pro-
fessionally recognized and accepted stan-
dards of care”) because it could be
mteipreted to say that the standards of the
Jomnt Commission on Accreditation of
Healthcare Organizations (JCAHO) could be
followed n heu of TXMHMR rules Given that
TXMHMR rules are more stringent in certain
areas of practice, such as those dealing with
special treatment procedures (including
ECT), the commenters were concerned that
hospitals could elect to follow a less restric-
tive standard of care The depariment re-
sponds that in terms of complance, hospdals
are bound by tederal and state law as well as
admustrative law (rules) and that in the
event of any confict with the standards of
JCAHO, law prevaills Language in this sec-
tion has been extensively rewriten n re-
sponse to a number of comments

Concerningg the same paragraph, two
commenters suggested that the department
state that the policies and procedures of the
hospital be no less restrictive than those
found in TXMHMH rules governing the same
matters One commenter suggested that the
department reference the provisions of Sen-
ate Bill 210 as « affects both rules and emer-
gency rules promulgated by the department
(1 e , that standards of care n psychiatric hos-
pitals be not less restrictive than standards
for state hospitals) One commenter noted
the cvil nghts implications and the clear leg-
islative intent of Senate Bill 210 requrre that
there be an equivalent standard of caie In
public and private settings The department
responds that language has been revised

A commenter requested that the cepartment
add a refrrence to s rules governing
behavior therapy foi application in psycr iatric
hospials The commenter noted that aversive
ireatments should be required to be approved
by a behavior therapy committee The depart-
ment responds that language in the subsec-
tion has been rewntten to lake into account
all areas of patient care and treatment, n-
cluding behavior therapy

A commenter requested that the department
change the reference to Chapter 405,
Subchapter FF at §401 587 (c)(8)(A) () so

thai psychiatric hospitals are required to fully
comply with the rules. The department re-
sponds that §401.588 is devoted to the treat-
ment of thus iIssue In psychiatric hosprals.
Senate Bill 207, on which the requirements
are based, does not provide patients who are
not funded by the state access to the judicial
order process The outhning of this process Is
the most significant difference between Chap-
ter 405, Subchapter FF, and §401.588.

As an example for the potential for confusion
between rules and standards, three
commenters noted that JCAHO provides
standards related to psychosurgery, yet
TXMHMR apparently does not permit psy-
chosurgery, the commenter called for an ex-
phict prohubition of psychosurgery to avert any
confusion. The department responds that this
procedure s reporiable on the ECT form and
1s the type of treatment that would be appro-
priately consdered by the Treatment Meth-
ods Advisory Committee appointed by the
board pursuant to Senate Bill 210

Concerning §401.587(c)(10) of the section,
which requires hospitals to comply with the
Treatment Facities Marketing Practices Act,
a commenter requested that language be
added referencing the requrement of Senate
Bill 210 {.hat standards for care and treatment
n psychiatric hospitals be not less restrictive
than those i state hospitals The department
does not intend to adopt rules governing fair
marketing practices for state hospitais be-
cause the related provisions of Senate Bill
205 do not apply in this setting

Also concerning subsection (¢)(10) of this
section, a commenter noted that Senate Bill
210 also provides an exemption for hospital
distnicts The departinent agrees, and lan-
guage has been revised

With reference to §401 588, relating to in-
formed consent to treatment with psychoac-
tive medication, a commenter called for the
department 1o cite a reputable medical guide
to medications, such as US Pharmacopoeia
Dispensing Index or synopsis, to be used as
the basis for the information given in the
consent process The department responds
that a task force apponted pursuant to Sen-
ate Bill 210 1s making recommendations to
the Texas Board of Mentat Health and Mental
Retardation concerning informatron to be
given to patients Psychiatric hospitals will be
notified of the board action with respect to the
recommendations and will be required to
comply with the policy the board adopts

A commenter noled that §401 588 did not
include a subsection (b), and asked if a sec-
tion was missing The department responds
that the lack of a subsection (b) 1s a typo-
graphical error, sections {(c)-(g) have been
redesignated (b)-(f) to remedy the situation

With regard to subsections (c)(2)-(g) (redes-
ignated as subsections (b)(2) -(f)) of
§401 588, concerning consent to freatment
with psychoactive medication, a commenter
questioned reference to the "standard format”
for obtaining consent The commenter ques-
tioned whether the format s available and
whether the format 1s needed The depart-
ment responds the requrement has been de-
leted as unnecessary. Psychiairnic hospials
will be required to provide information as re-
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quired in this section and as recommended
by the board-appoinied task force on informa-
tion to be given to patients about prescription
medications

With reference to §401.588(a)(4), a
commenter requested that the right to seek a
judicial order to require patients who refuse
medicalion to receive medication without con-
sent be extended to psychialric hospital pa-
tients under the "not less restrictive than”
language of Senate Bill 210. The depariment
responds that the judicial order is not avail-
able to individuals in psychialric hospitals un-
less they are committed under the Mental
Health Code and their care is funded by the
state directly or indirectly through contract.
The general "not less restrictive than" lan-
guage ot Senate Bill 210 does not apply in
this specific context; the provisions of
§401.588 very closely rack the provisions of
Senate Bill 207, which address consent to
reatment issues in all sellings, including
those that are not state hospitals.

Regarding subsection (c)(2)(D) (redesignated
as subsection (b)(2)(D)), which addresses
probable clinically sigmhicant side eflects and
risks associated with psychoactive medica-
tion, a commenter requested that the provi-
sion of the rule requre warnings on tardive
dyskinesia as recommended by the American
Psychiatric Association task force on tardive
dyskinesia. The depatment responds that
side effects and risks will be addressed in
keeping with the recommendations of the
board-appointed task force on prescriptions
medications that was constituted in response
to Senate Bill 210.

Concerning the same provisions of the rule, a
commenter objected 1o provisions that appear
to provide regulatory "cookbook medicine,”
citing in particular §401.587(f)(1) (redesig-
nated as subsection (e)(1)). Another
commenter noted that the language in both
§401.587(f)(1) and (2) (redesignated as sub-
sections (e)(1) and (2)) is oo prescriptive.
One commenter stated that staff consider this
a violation of the Medical Practice Act be-
cause ! attempts to define how to prescrbe
medications The department responds that
the language of the rule closely follows the
language of Senate Bill 207.

Witth regard to §401.588(c)(4) (redesignated
as subsection (b){4)), a commenter sug-
gested that it be clarified thal consent must
be written. The depatment responds that
subsection (¢)(2) redesignated as subsection
(b)(2)), which on proposal stated that consent
ir formation would be provided to the patient
in a standard format prescnbed by the depart-
ment, has been deleted on adoption. Senate
Bill 207 does not require written informed
consenl to psychoactive medications in psy-
chiatric hospitals.

A commenter also noted that subsection (d)
(redesignated as subsection (c)) of the same
section seemed redundant. The commenter
asked if the physician must confirm the con-
sent process, should not the physician also
be required to confirm every other behavior of
nurses and others, such as the taking of
blood pressure. The department responds
that the language of the rule closely follows
the language of Senale Bill 207.

The sections are adopted under the Texas
Health and Safely Code, §532.015, which
provides the Texas Board of Mental Health
and Mental Retardation with rulemaking pow-
ers.

§401.582. Application. The provisions of
this subchapter apply to:

(1) persons operating psychiatric
hospitals in Texas under of the Texas
Health and Safety Code, Chapter 241 or
Chapter 577,

(2) applicants for licensure to
operate a psychiatric hospital in Texas; and

(3) persons contracting with or
otherwise providing services to inpatients in
a psychiatric hospital in Texas.

§401.583.  Definitions. The following
words and terms, when used in this
subchapter, shall have the following mean-
ings, unless the context clearly indicates
otherwise:

Admission-The formal acceptance
of a prospective patient to a facility

Assessment-The administrative pro-
cess a facility uses to gather information
from a prospective patient, including a med-
ical history and the problem for which the
patient is seeking treatment, to determine
whether a prospective patient should be ex-
amined by a physician to determine if ad-
mission is clinically justified.

Community center-A community
mental health center or a community mental
health and mental retardation center admin-
istered by a board of trustees pursuant to the
Texas Health and Safety Code, Chapter 534
et seq.

Department-The Texas Department
of Health.

Emergency situation-A situation in
which it is immediately necessary to admin-
isier medication to a patient to prevent:

(A) imminent probable death
or substantial bodily harm to the patient
because the patient'

(i) overtly or continually
is threatening or attempting to commit sui-
cide or serious bodily harm; or

(ii) is behaving in a man-
ner that indicates that the patient is unable
to satisfy the patient’s need for nourish-
ment, essential medical care, or self-
protection; or

(B) imminent physical or
emotional harm to others because of threats,
attempts, or other acts the patient overtly or
continually makes or commits.

Hospital-A general or special hospi-
tal as defined in the Health and Safety
Code, §241. 003(4) and (11) that includes
an identifiable part of the hospital for the
provision of mental health services.

Intake-The administrative process
for gathering information about a prospec-
tive patient and giving the prospective pa-
tient information about the facility and the
facility’s treatment and services.

License-The permission granted to a
person by the department to operate a pri-
vate psychiatric hospital as defined in this
subchapter.

Mental health services-Includes all
services concerned with research, preven-
tion, and detection of mental disorders and
disabilities and all services necessary to
treat, care for, supervise, and rehabilitate
mentally disordered and disabled persons,
including persons mentally disordered and
disabled from alcoholism and drug addic-
tion.

Mental health services provider-An
individual, licensed or unlicensed, who per-
forms or purports ta perform mental health
services (alleviating mental or emotional ill-
ness, symptoms, conditions, or disorders,
including alcohol or drug addiction; under-
standing conscious or subconscious motiva-
tions; resolving emotional, attitudinal, or
relationship conflicts; or modifying feel-
ings, attitudes, or behaviors that interfere
with effective emotional, social, or intellec-
tual functioning), including a:

(A) certified social worker as
defined by Human Resources Code,

§50.001;

{B) chemical  dependency
counselor as defined by Acts of the 72nd
Legislature, Regular Session, 1991, Chap-
ter635, §1, Texas Civil Statutes, Article
45120,

© licensed professional
counselor as defined by Texas Civil Stat-
utes, Article 4512(g) (Licensed Professional
Counselors Act, §2);

(D) licensed marriage and
family therapist as defined by Texas Civil
Statutes, Article 4512-1 (Licensed Marriage
and Family Practice Act, §2);

(E) member of the clergy;

(F) physician who is "prac-
ticing medicine” as defined by Texas Civil
Statutes, Article 4495b (Medical Practice
Act, §1.03) or a person employed by any
agency of the United States having a license
to practice medicine in any state of the
United States;

G) psychologist offering
"psychological services” as defined by
Texas Civil Statutes, Article 4512¢ (Psy-
chologists' Certification and Licensing Act,
§2); and
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(H) registered nurse as de-
fined in law.

Person-Any individual, partnership,
corporation, association, or joint stock com-
pany. and includes a receiver, trustee, as-
signee, or similar representative of these
interests. Unless the context clearly indi-
cates otherwise, the term also includes a
political subdivision.

Physician-A person licensed to
practice medicine in the State of Texas or a
person employed by any agency of the
United States having a license to practice
medicine in any state of the United States.

Psychiatric hospital-

(A) An establishment li-
censed by the Texas Department of Health
under the Texas Health and Safety Code,
Chapter 577 offering inpatient services, in-
cluding treatment, facilities, and beds gen-
erally for use beyond 24 hours, for the
primary purpose of providing psychiatric
assessment and diagnostic services and psy-
chiatric inpatient care and treatment for
mental illness. Such services must be more
intensive than room, board, personal ser-
vices, and general medical and nursing care.
Although substance abuse services may be
offered, 51% of beds must be dedicated to
the treatment of mental illness in adults
and/or children; or

(B) that identifiable part of a
hospital in which diagnosis, treatment, and
care for persons with mental illness is pro-
vided and that is licensed by the Texas
Department of Health under the Texas
Health and Safety Code, Chapter 241.

Psychoactive medication-A medica-
tion prescribed for the treatment of symp-
toms of psychosis or other severe mental or
emotional disorders and that is used to exer-
cise an effect on the central nervous system
to influence and modify behavior, cogni-
tion, or affective state when treating the
symptoms of mental illness, and may in-
clude:

(A) antipsychotics or neuro-
leptics;

(B)  antidepressants;

(C) agents for the control of
mania or depression;

(D) antianxiety agents;

(E) sedatives, hypnotics, or
other sleep-promoting drugs; and

(F) psychomotor stimulants.

Qualified mental health profession-
al-A person acting within the scope of his
or her training and licensure or certification,
who is a:

(A) certified or licensed so-
cial worker as defined by Human Resources
Code, §50.001;

(B) licensed professional
counselor as defined by Texas Civil Stat-
utes, Article 4512¢g (Licensed Professional
Counselor Act, §2);

(C) physician who is “prac-
ticing medicine” as defined by Texas Civil
Statutes, Article 4495b, (Medical Practice
Act, §1.03); or a person employed by any
agency of the United States having a license
to practice medicine in any state of the
United States;

(D) registered nurse as de-
fined in law; or

(E) psychologist offering
"psychological services" as defined by (Ar-
ticle 4512c, Vernon's Texas Civil Statutes,
Article 4512¢c, Psychologists’ Certification
and Licensing Act, §2).

Sexual exploitation-A pattern, prac-
tice, or scheme of conduct, which may in-
clude sexual contact, that can reasonably be
construed as being for the purposes of sex-
ual arousal or gratification or sexual abuse
of any person. The term does not include
obtaining information about a patient’s sex-
ual history within standard accepted prac-
tice while treating a suspected sexual or
marital dysfunction.

Special treatment procedures-Those
procedures which include the use of any of
the following: restraint; seclusion; electro-
convulsive therapy; psychosurgery;
behavior modification; unusual, investiga-
tional, and experimental drugs or therapy:
and research projects that involve inconve-
nience or risk to the patient.

Threat-Actions in response to a re-
quest for discharge that are illegal or unjust-
ified by the patient’s condition.

§401.587. Patient Care Requirements for
Licensure.

(a) Inorder to be eligible for licen-
sure as a psychiatric hospital, a proposed
facility must:

(1) meet the definition of a psy-
chiatric hospital as delineated in §401.583
of this title (relating to Definitions);

(2) be in substantial compliance
with the standards of care and treatment as
described in this subchapter, and applicable
state and federal laws.

(b) Each psychiatric hospital shall
provide overall operations, a physical plant,
and all services and treatment in a manner
consistent with recognized hospital stan-
dards. All psychiatric hospitals shall pro-
vide services in conformance with standards
of care and treatment that are not less re-
strictive than those required for state hospi-
tals. In any case in which applicable federal
and/or state law or rules are in conflict with
the standards of the Joint Commission on
Accreditation of Healthcare Organizations,
the federal and/or state law or rule shall
prevail.

(1) For purposes of licensure,
psychiatric hospitals, other than those oper-
ated by community centers, shall be in sub-
stantial compliance with inpatient standards
set forth by the Jont Commission on Ac-
creditation of Healthcare Organizations; that
is, the standards for inpatient settings in the
current edition of the Accreditation Manual
for Hospitals. Additionally, such hospitals
shall comply with standards set forth by the
Joint Commission on Accreditation of
Healthcare Organizations in the current edi-
tion of the Accreditation Manual for Mental
Health, Chemical Dependency, Mental Re-
tardation/Developmental Disabilities  Ser-
vices for:

(A) special treatment proce-

dures;

(B) patient rights;

(C) patient management,

(D) adult mental health ser-
vices;

(E) child and adolescent ser-
vices;

(F) services in residental
settings, partial-hospitalization settings and,
outpatient settings; and

(©)] therapeutic ~ environ-

ment.

(2) In keeping with accreditation
policies currently set forth by the Joinc
Commission on Accreditation of Healthcare
Organizations for inpatient programs of
community centers, private psychiatric hos-
pitals operated by community centers shall
be in substantial compliance with inpatient
standards set forth by the Joint Commission
on Accreditation of Healthcare Organiza-
tions in the current edition of the Accredita-
tion Manual for Mental Health, Chemical
Dependency, Mental Retardation/Develop-
mental Disabilities Services. Additionally,
such hospitals shall provide nursing, medi-
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cal, and pharmacy services and governing
body procedures in accordance with stan-
dards set forth in the current edition of the
Accreditation Manual for Hospitals.

(c) The following provisions are
requisite to obtaining and maintaining licen-
sure by the Texas Department of Health:

(1) Intake. The psychiatric hos-
pital shall:

(A) review with the prospec-
tive patient the patient’s finances and insur-
ance benefits:

(B) explain to a prospective
patient the patient’s rights; and

(C) explain to a prospective
patient the facility's services and treatment
process.

(2) Assessment. An assessment
for admission shall be conducted by a quali-
fied mental health professional (QMHP) as
limited by the following.

(A) As of September I,
1994, and annually thereafter, the QMHP
must have completed eight hours of
inservice training or continuing education
relevant to intake and assessment proce-
dures.

(B) The QMHP may con-
duct assessments and make recommenda-
tions concerning the need for physician
evaluation for inpatient admission only as
consistent with the scope of their training
and licensure or certification.

(3) Admissions. All admissions,
voluntary or involuntary, must be ordered
and clinically justified by a physician.

(A)  Voluntary admissions.
A voluntary patient cannot be admitted for
treatment unless:

(1) the facility has a phy-
sician’s signed order admitting the patient;

(i) the facility adminis-
trator or designee has signed a statement
indicating that the patient has been accepted
for admission; and

(1ii) within 72 hours prior
to admission of a patient on a voluntary
basis;

(I) an in-person medi-
cal examination has been conducted by a
physician; and

(II) an in-person as-
sessment may have been conducted by a

qualified mental health professional consis-
tent with the QMHP's scope of training and
licensure or certification; however, the need
for psychiatric hospitalization must be de-
termined and ordered by a physician.

(B) Admission pussuant to
emergency detention. No person shall be
admitted to the hospital for emergency de-
tention unless such admission is supported
by a written statement in the patient record
by a physician who has conducted a prelim-
inary examination of the person and who
has determined that the person meets the
criteria for admission outlined in the Texas
Health and Safety Code, §573.022.

(i) A person cannot be
taken to a psychiatric hospital for emer-
gency detention unless the head of the facil-
ity or designee agrees in advance to accept
the individual. A facility shall only accept
such patients when a physician is available
to immediately evaluate the person to deter-
mine whether the person meets the criteria
for emergency detention outlined in the
Texas Health and Safety Code, §573 022
Upon arrival at the hospital, the rights of
persons apprehended for emergency deten-
tion, as required under Chapter 404,
Subchapter E, of this title (relating to Rights
of Persons Receiving Mental Health Ser-
vices), must be provided and explained to
the patient by hospital staff.

(i1)  Submission of an ap-
plication for voluntary admission after the
person has been apprehended for emergency
detention but before the preliminary evalua-
tion for admission for emergency detention
has been conducted does not negate the
requirements for the preliminary evaluation
for emergency detention under the Texas
Health and Safety Code, §573.022 (Mental
Health Code, Article 5547-27).

(4) Treatment. The hospital
must ensure that each patient's treatment 1s
carried out by appropriately credentialed
and privileged professionals. Patient evalua-
tion and treatment planning and implemen-
tation are the responsibility of all
participating  professionals. Each patient
will have a treating physician, who shall
have final authority for care and treatment

(5) Reportable conduct. Allega-
tions concerning potential abuse. neglect,
sexual exploitation, unprofessional conduct,
or unethical conduct shall be reported and
actions taken, both in accordance with ap-
plicable state laws and the administrative
rules of the Texas Department of Health
and the Department of Protective and Regu-
latory Services, including the requirements
of the Health and Safety Code. Chapter
161, concerning posting of notice of duty to
report.

(A) For purposes of this
subchapter, threats, coercion, or restrictive
actions intended to influence the treatment

decisions of a patient shall also be consid-
ered abuse.

(i) Coercive or restrictive
actions that are illegal shall be investigated
as possible abuse under this section.

(1) Ccercive or restric-
tive actions that are not justified by the
person's condition, and that are in response
to a person’s request for discharge or re-
fusal of medication, therapy, or treatment,
or otherwise inquire into or use a right
provided by law, shall be investigated as
possible abuse under this section.

(iii) Substantiated allega-
tions may be grounds for hospital hcensure
review and possible revocation and other
penalties as provided by law.

(B) Allegation of sexua! ex-
ploitation shall additionally be reported as
required in Civil Practice and Remedies
Code, Title 4, Chapter 81

(i) If a mental health ser-
vices provider or the employer of a mental
health services provider has reasonable
cause to suspect that a patient has been the
victim of sexual exploitaton by a mental
health services provider during the course
of treatment, or if a patient alleges sexual
exploitation by a mental health services pro-
vider during the course of treatment, the
mental health services provider or the em-
ployer shall report the alleged conduct not
later than the 30th day after the date the
person became aware of the conduct or the
allegations to:

(I) the prosecuting at-
torney 1n the county in which the alleged
sexual exploitation occurred; and

(I) any state licensing
board that has responsibility for the mental
health services provider’s licensing

(ii) Before making a re-
port under this section, the reporter shall
inform the alleged vicum of the reporter’s
duty to report and shall determine if the
alleged victim wants to remain anonymous

1

(C)  Subject to the provisions
of the Health and Safety Code, Chapter
161, employees and non-employees of psy-
chiatric hospitals shall not be subjected to
discrimination or retaliatory acuon for re-
porting violations of applicable laws and
rules to authorites This does not preclude
disciplinary action being taken against an
employee who intentionally makes a mali-
cious or spurious allegation. Psychiatric
hospitals shall post notice of protection
from discrimination and retaliation as re-
quired under law.
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(6) Continuing care plan. The
physician responsible for the patient’s treat-
ment shall be responsible for ensuring the
preparation of a continuing care plan for a
patient to be discharged unless the patient
does not require continuing care, refuses to
participate in continuing care, or is not
available to participate in continuing care.
The physician responsible for preparing the
plan shall ensure that consultation occurs
with the patient and mental health authority
in the area in which the patient will reside
before preparing the plan. The mental
health authority is not required to partici-
pate in the development of a plan for a
patient leaving a psychiatric hospital that is
not owned or operated by a community
center.

(A) The physician shall be
responsibie for ensuring the delivery of the
plan to a community center or other pro-
vider in the county where the patient will
reside and that has been designated by the
commissioner of the Texas Department of
Mental Health and Mental Retardation to
provide continuing care services, or to any
other provider that agrees to accept the pa-
tient, provided that the provision of care by
the center or provider is appropriate.

(B) A physician who be-
lieves that a patient does not need a con-
tinuing care plan shall document the reasons
for this determination in the patient's clini-
cal record.

(7) Transfer or referral from any
services of a psychiatric hospital to the in-
patient services of an inpatient mental
heaith facility, including a state hospital.
Prior to transferring a patient to the inpa-
tient services of another inpatient mental
health facility, the psychiatric hospital shall:

(A) take necessary steps
within the hospital’s capability to stabilize
the patient;

(B) provide notice to the re-
ceiving facility of the intent to transfer a
patient;

(C) provide the recewving fa-
cility with information pertinent to the pa-
tient's diagnosis and condition;

(D) receive verification from
the receiving facility that there is space,
personnel and services necessary to provide
appropriate care for the patient;

(E) transfer the patient using
an appropriate method of transport; and

(P upon transfer of the pa-
tient, send the original or copies of the
patient’s appropriate clinical records to the
receiving facility.

(8) Each psychiatric hospital
shall adopt policies and procedures estab-
lishing professionally recognized and ac-
cepted standards of care.

(A) In developing such poli-
cies and procedures, each psychiatric hospi-
tal shall comply with the following rules of
the Texas Department of Mental Health and
Mental Retardation:

(i) Chapter 404,
Subchapter E, of this title, (relating to
Rights of Persons Receiving Mental Health
Services);

(i) Chapter 405,
Subchapter E, of this title, (relating to Elec-
troconvulsive Therapy); and

(iii) Chapter 405,
Subchapter FF, of this title (relating to Con-
sent to Treatment with Psychoactive Medi-
catton) for those psychiatric hospitals
operated by community centers and for
those patients for whom a state mental hos-
pital or community center is contracting for
services with a psychiatric hospital. See
§401.588 of this title (relating to Consent to
Treatment with Psychoactive Medication)
for rules govemning all other patients in
psychiatric hospitals.

(B) Each psychiatric hospital
shall adopt policies and procedures that are
not less restrictive than departmental rules
in areas of patient care and treatment as
described in Exhibit A )see Rules of the
Texas Department of Mental Health and
Mental Retardation relating to Care and
Treatment of Individuals Served.)

(9) Confidential  communica-
tions or records disclosure must be in com-
pliance with the Texas Health and Safety
Code, §§611.004, 611.0045, and 576.006.

(10) With the exception of state
hospitals and state centers, federal hospitals,
hospital districts, community centers, and
psychiatric hospitals operated by commu-
nity centers, psychiatric hospitals shall com-
ply with the provisions of the Treatment
Facilities Marketing Practices Act, Texas
Health and Safety Code, §164.001, et seq.

§401.588. Consent to Treatment with Psy-
choactive Medication.

(a) A person may not administer a
psychoactive medication to a patient receiv-
ing voluntary or involuntary mental health
services who does not consent to the admin-
istration unless:

(1) the patient is in an emer-
gency situation,

(2) the patient is younger than
16 years of age and the patient’s parent,
managing conservator, or guardian consents
to the administration on behalf of the pa-
tient;

(3) the patient does not have the
capacity to consent and the patient’s repre-
sentative authorized by law to consent on
behalf of the patient has consented to the
administration; or

(4) the administration of the
medication regardless of the patient’s re-
fusal is authorized by a judicial order issued
under the Texas Health and Safety Code,
§574.1006; except that the use of the para-
graph and the right to a judicial determina-
tion on whether a person may be required to
take medication against their will is avail-
able only to a person in a psychiatric hospi-
tal operated or funded by the Texas
Department of Mental Health and Mental
Retardation (TDMHMR) , including:

(A) state facilities;

(B) psychiatric hospitals
owned or operated by a community center;
or

(C) any psychiatric hospital
contracting with or otherwise receiving
funds from the Texas Department of Mental
Health and Mental Retardation or a commu-
nity center, for those patients in contracted
or funded beds.

(b) Consent given by a patient or
by a person authorized by law to consent on
behalf of the patient to the administration of
psychoactive medication is valid only if:

(1) the consent is given volun-
tarity and without coercive or undue influ-
ence,;

(2) the treating physician, li-
censed nurse, physician’s assistant, or regis-
tered pharmacist provided the following
information to the patient and, if applicable,
to the patient’s representative authorized by
law to consent on behalf of the patient:

(A) the specific condition to
be treated;

(B) the beneficial effects on
that condition expected from the medica-
tion,

(C) the probable health and
mental health consequences of not consent-
ing to the medication;

(D) the probable clinically
significant side effects and risks associated
with the medication;
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(E) the generally accepted al-
ternatives to the medication, 1if any, and
why the physician recommends that they be
rejected, and

(F) the proposed course of
the medication;

(3) the patent and, if appropri-
ate. the patient’s representative authorized
by law to consent on behalf of the patient 15
informed 1n writing that consent may be
revoked. and

(4) the consent 1s evidenced mi
the patient's clinical record by a signed
form or by a statement of the treating physi
clan, licensed nurse, physician’s assistant,
or registered pharmacist that documents that
consent meeting the requirements of this
section was given by the appropriate person
and the circumstances under which the con-
sent was obtamed

(c) If a person other than the treat-
ing physician provides the information un-
der subsection (b) of this section, then, not
later than two working daye after that per-
son provides the information. excluding
weekends and legal holidays. the physician
shall meet with the patient and, if appropri-
ate, the patient’s representative who pro-
vided the consent. to review the nformation
and answer any questions The physician
must document confirmation of the consent
in the patient’s clinical record

(d) A patient’s refusal or attempt
to iefuse to recetve psychoactive medica-
uon, whether given verbally or by other
indications or means, shall be documented
in the pauent’s clinical record

(e) In presciibing  psychoactve
medication, a treating physician shall

(1) prescribe, consistent  with
chnically appropriate medical care, the
medication that has the fewest side effects
or the least potential for adverse side ef-
fects. unless the class of medication has
been demonstrated or, justified not to be
effective clinically, and

(2) admumster the smallest ther-
apeutically acceptable dosages of medica-
tion for the pauent's condition

(f) If a physician 1ssues an order to
admunister psychoactive medication to a pa-
tient without the patient’s consent because
the patient is having a medication-related
emergency

(1) the physician shall document
in the patent's clinical record in spectfic
medical or behavioral terms the necessity of
the order and that the physician has evalu-
aled but rejected other generally accepted,
less-1ntrusive forms of treatment, if any,
and

(2) treatment of the patient with
the psychoactive medication shall be pro-
vided in the manner, consistent with clini-
cally appropriate medical care, least
restrictive of the patient’s personal liberty.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and lound 1o be a vald exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 21, 1994

TRD-9435063 Anne K Utley

Chairman

Texas Board of Mental
Health and Mental

Retardation
Effective date February 11, 1994

Proposal publication date December 10,
1993

For futher mformation, please call (512)
206-4516

¢ ¢ ¢

Chapter 402. Client
Assignment and Continuity
of Services

Subchapter A. Admisstons,
Transfers, Absences, and
Discharges-Mental Health
Facilities

* 25 TAC §§402.1-402.44

The Texas Department of Mental Health and
Mental Retardation (T XMHMRY) adopts the re-
peal of §§402 1-402.44 of Chapter 402,
Subchapter A, concerning admissions, trans-
fers, absences, and discharges-mental
health services, without changes to the pro-
posed lext as published in the November 9,
1993 ssue of Texas Register (18 TexReg
8127) The sections will be replaced by new
§§402 1-402 5 and 402 7-402 30 on the same
lopic which are adopted contemporaneously
in this issue of Texas Register

The repeal permits the adoption of new sec-
tions which compiy with provisions of Senate
Bill 160, which mandated changes relevant lo
single portal authorities (SPAs); Senate Bill
834, which required that persons with a single
diagnosis of chemical dependency are to be
admutted to facilties designated by the Texas
Commission on Alcohol and Drug Abuse
(TCADA), Senate Bill 205, which mandated
changes concerning the admission of minors
and procedures for intake, admussion, as-
sessment, and transfer, Senate Bill 1067,
which required a defendant to be transferred
to the nearest appropriate mental healith facil-
ty if the county sheriff provides evidence that
the defendant 1s a person with mental illness
or mental retardation and may constitute dan-
ger to self or others; and House Bill 771,
which mandated changes relevant to the
transportation of persons receving services.

A public hearing was held on December 1,
1993, to accept testimony on the repeal of the
sections No testimony was presented No
writen comments were receved

The repeals adopted are repealed under the
Texas Health and Safety Code, §532.015,
which provides the Texas Mental Health and
Mental Retardation Board with rulemaking
authordty.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 21, 1994.

TRD-9435056 Ann Utley

Chaiman

Texas Board of Mental
Health and Mental

Retardation
Effective date February 11, 1994
Proposal publication date November 9, 1993

For further information, please cail. (512)
206-4670

L4 ¢ ¢

Chapter 402. Client
Assignment and Continuity
of Services

Subchapter A. Admissions,
Transfers, Absences, and
Discharges-Mental Health
Facilities

e 25 TAC §§402.1-402.5,
402.7-402.30

The Texas Department of Mental Health and
Mental Relardation (TXMHMR) adopis new
§§402 1-402 5 and 402 7-402 30 ol Chapter
402, Subchapter A, concerning admissions,
transfers, absences, and discharges-mental
health services Sections 402 3-4025 and
402.8- 402 16, 402 18-402.20, 40222, and
402 24-402.28 are adopted with changes to
the proposed text as published in the Novem-
ber 9, 1993, issue of Texas Register (18
TexReg 8128) Seclions 4022, 4027,
402 17, 402 21, 40223, 40 29-402 30 are
adopted without changes The new sections
would replace §§402.1-402.44 of existing
Chapter 402, Subchapter A goverrming admis-
sions, transfers, absences, and dis-
charges-mental health facities which are
repealed contemporaneously in this 1ssue of
Texas Register

The new sections comply with provisions of
Senate Bill 160, which mandated changes
relevant to single portal authorities (SPAs),
Senate Bill 834, which required that persons
with a single diagnosis of chemical depen-
dency are to be admitied to taciihies desig-
nated by the Texas Commussion on Alcohol
and Drug Abuse (TCADA); Senate Bill 205,
which mandated changes concerning the ad-
mission of minors and procedures for intake,
admission, assessment, and transfer; Senate
Bill 1067, which required a delendant to be
transferred to the nearest appropriate mental
health facility if the county sheriff provides
evidence that the defendant is a person with
mental illness or mental retardation and may
constitute danger to self or others, and House
Bill 771, which mandated changes relevant to
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the transportation of persons receiving ser-
vices.

Consistent with department usage, following
an initial reference to single portal authority,
additional references throughout the sectlions
now utilize the abbreviation "SPA."

In §402.3, the definition of "absence” has
been modified to be consistent with the term
as defined in related rules governing continu-
ity of services. In addition, throughout the
sections the term "absence” I1s used exclu-
sively in place of "furlough,” this i1s consistent
with current department usage, athough "fur-
lough” is a termed used in the Texas Health
and Salety Code "Absence,” when used with
various CARE codes, 1s considered to more
accurately reftect the status of a person re-
ceiving services The defintons of "MHA
(mental health authority)" and "MRA (mental
retardation authority)" are revised o be con-
sistent with the Texas Health and Safety
Code, §533 035 The defintion of "psychiatnc
hospttal® 1s revised 1o specify that the licens-
ing agency is the Texas Departmenl of
Health.

In §402 4(b), the "shall" has been replaced by
"may" lo clardy thal the decision to request
designation as a SPA for a local service is at
the discretion of the MHA for that service
area In subsection (¢) of that same section,
language has been revised 10 speciy that
when a MHA 1s not designated as the SPA for
that service area, court commiments for in-
patient mental health services are to be made
to the mental health facility serving that area
Subsequent references throughout the sec-
tions to SPA responsibilities are modified ac-
cordingly

A grammatical eror has been comrecled n
§402.5(a) resulting in the addition of new
paragraph (4) incorporating existing language
from paragraph (3). In subsection (c) of that
section, peragraph (2) has been deleted be-
cause it is confusing and unnecessary Sub-
seclion (d) has been rewriten for clanfication
Subsection (e) has been modified to clanfy
that it is the mental health facility which re-
fuses admission

Clanfying language has been added in
§402.9(b) and (d) referencing discharge pro-
cedures which are described in department
rules governing nghis of persons receving
mental health services In addition, language
has been added to subsection (d) speciying
the condions under which an application for
court-ordered mental health services can be
filed for persons recewving voluntary inpatient
services

In §402 10(a), paragraph (3) has been de-
leted because # was determined to be con-
fusing and unnecessary Subsection (b) has
been rewridten to specify that the provisions
of subsaction (a) do not preclude the involve-
ment of the SPA as desciibed elsewhere in
the subchapter. In subsection (d), a grammat-
ical error 1s corrected with the insertion of "by”
and the correct section (§574. 045 rather than
§574.024) of the Texas Health and Salety
Code has been referenced

For the sake of clarity and 1o be consistent
with the rest of the subchapter, in §402 11(c)
reference has been made to a "mental health®

facilly instead of just "facility.” Language in
subsection (e) has been clarified to indicate
that if the SPA or mental health facility finds
apparent iregularities with an order for tem-
porary or extended mental health services,
the court shall be notified immediately.

Language in §402.12 has been revised to
acknowledge amendments to the Texas
Health and Satety Code, §574.045, coniained
in House Bill 771 of the 73rd Legislature
regarding the transportiation of persons re-
ceiving court-ordered mental health services.
In addtion, reference has been made to the
specific section relating to the issue in the
depariment’s rules governing rights of per-
sons receving mental health services.

The provision regarding liabilty protection in
§402 15(d) has been deleted because it sim-
ply restates a statutory provision without
adding clanfication regarding implementation.

In §402.16, language has been added in sub-
section (@) specifying that the depariment’s
rules concerning continudy of services for
persons with mental retardation are to be
followed when the person being discharged
from a mental health facility has mental retar-
dation As a resull, subsections (c)-(e) have
been deleted In the interests of clardy, the
term "mental health facility” replaces "depart-
ment” in subsection (b).

In §402 20(a)(8), language has been added
to reference the provisions of an earlier sec-
tion regarding transportation

Language in §402 25(d) has been more
clearly written to specify that the mental
health facility shall notify the SPA when a
person is transferred from the Texas Depart-
ment of Cnminal Justice In addition, the title
of the section has been corrected to refer-
ence the Texas Department of Criminal Jus-
tice

A public heaiing was held on December 1,
1993, to accept testimony on the new
subchapter as proposed Oral testimony was
provided by Texas Mental Health Consumers
and by an advocate who read a writen state-
ment from from a residentaal client facing dis-
charged from a state facilly Writen
comments from the public concerning the
proposal were provided by a county judge, an
individual from Katy, Texas, Advocacy, Inc,
the Texas Alliance for the Mentally lll, Golden
Tnangle Alhance for the Mentally Ill, the
Texas Council of Community Mental Health
and Mental Retardation Centers, Inc, Life
Management Center for MH/MR Services,
Tropical Texas Center for Mental Health and
Mental Retardation, and MHMR Services for
the Concho Valley

One commenter suggested that the single
portal authority concept be dropped, reason-
ing that those responsibies could and
should be handled by the mental health au-
thonty (MHA) for an area The department
responds that single portal authonties are
mandated by law in the Texas Health and
Satety Code, §533 014, as amended by Sen-
ate Bill 160 of the 73rd Legislature, for the
purpose of managing the entry into inpatient
mental health services at state facilities of
persons who are court-committed. The same
commenter questioned whether a MiHA couid

request to be designated a SPA for adults
only and, if so, what will be done where the
service system is inadequate to meet the
needs of the committing courts. The depart-
ment responds that a single portal designa-
tion cannot be limited to only adult
commitments and that the reasons for the
inadequacy of the service system will be dis-
cussed with the commenter by the appropri-
ate contract manager

A commenter stated that many state hospitals
seem to have an unwritten policy against
voluntary admussions for mpatent mental
health services and noted that forcing individ-
uals who are seeking help to be coun-
committed 1s stigmalizing and unnecessarily
traumatic The commenter requested that the
rule be modified to ensure that the court sys-
tem is not the single port of entry into the
state system for inpatient mental health ser-
vices The depariment responds that the
court system is not intended to be the entry
point to the public mental health service and
the process described in this subchapter is
designed specifically to avoid unnecessary
court-commitments

Two commenters requested that \he depan-
ment reevaluate its concluston that the imple-
mentation of the subchapter's provisions
would resull in no significant fiscal impact on
MHAs. The department stands by the fiscal
note included in the preamble to the proposal
and responds that it the cost of a state hosp-
tal stay i1s a part of the MHA's tolal resource
base, the cost of someone staying i the
hospdal due to inadequate conlinuity activi-
ties far exceeds the cost of those activilies

A commenter requested that the department
define "mental health authorty” consistent
with the language in the Texas Health and
Safety Code, §533035 The department
agrees and has modified the defintion ac-
cordingly

A commenter noted that language m
§402 4(a) and (b) 1s contradictory as to
whether an MHA must submit a request 1o be
designated the SPA for that area The depart-
ment responds that an MHA may choose not
to request the designation and has modified
language in subsection (b) accordingly The
same commenter requested that subsection
(b) be further moditied to require the delivery
of services in the "least restrictive environ-
ment as consistent with available funding”
rather than the "most appropriate setting’
The department dechnes 10 make the rew-
sion, noting that "most appropriate setting” is
the language used i Texas Health and
Safety Code, §533 014, as amended by Sen-
ate Bill 160, concerning single portal authori-
ties

Regarding subsection (&) of the same sec-
tion, two commenters asked whal the criteria
were for defining "an appropriate array of
services" and who was responsible for devel-
oping the criteria. The department responds
that Central Office staff in Mental Health Ser-
vices are developing the critenia but not for
inclusion in this subchapter, that degree of
detail 1s considered inappropnate for inclusion
in department rules The same commenters
asked what critenia deterrnine whether a MHA
serves s prionty population and who deter-
mines to what extent services need to be
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provided the priority population The depar-
ment responds that the contract manager
tracks this information as an aspect of con-
tract compliance Additionally, the
commenters questioned what the crieria
were for determining when the MHA "1s In
comphance with the terms of s performance
contract and who makes that determination
The department responds the contract man-
ager 1s responsible for making that determi-
nation In adddion, the depariment notes that
Central Office staff in Mental Health Services
will communicate with the commenter directly
concerning specifics on the critena in re-
sponse to all thiee points

Regarding the plan required in subsection (b)
of the same section, a commenter noted thal
many MHAs fall short in providing required
services and that the department historically
has expenienced difficulties obtaining compl-
ance by MHAs with plans of correction The
commenter recommended the creation of
committees n each service area to include
consumers, family members, advocates,
commumty members, and professionals to
assist in monitoring activities The department
responds that while this issue 1s beyond the
scope of this rule, the Quality Services Coun-
cil was created to accomplish exactly what
the commenter suggested The commenter
noted also that while the departiment has al-
ways said that a service contract could be
pulled from an MHA for failure to comply with
the provisions of the contract, this has never
happened The commenter recommended
that a contingency plan should exist for each
service area to provide for the provision of
services in the event of a contract suspen-
sion The department responds that the pros-
pect of "puiling” all or part of a contract 1s not
taken lghtly, should such a drastic step be-
come necessary, ho generic contingency plan
would sutably address the complexities of
such a situation

Three commenters questioned the provision
in §402 4(e) that would permit an adjoining
MHA to function as the SPA for a service
area in which the authorized MHA either did
not request designation as the SPA or was
not so designated by the Board The depart-
ment agrees that the provision would be inap-
propriate and has modified the subsection to
tequie that persons who are court-committed
from a service area n which no SPA has
been designated shall be committed to the
mental health faciily serving the area

A commenter questioned whether courts will
commit dreclly “to” a SPA or “through” the
SPA to the state facility, and suggested that if
the answer 1s the former then state law must
be changed The department responds that
all court-commitments from a service area for
which a SPA has been designated will be
drectly to that SPA, and notes that recent
changes n the state law (Senate Bill 160 of
the 73rd Legislature as it amended the Texas
Health and Safety Code, §533 014) were the
critical factor behind the proposai of this new
subchapter

A commenter stated concerning §402 5(b)
that the written consent of a parent, conser-
vator, or guardian shouid be sufficient for
voluntary admussionn of a minor and should
never lead lo the hospital seeking an involun-

tary commitment. The department notes that
nothing in the provision cited by the
commenter says otherwise, but adds that
there may be instances when the SPA or
faciity, as appropriate, would find i neces-
sary to proceed with a court-commitment
should consent be withdrawn and the indwid-
ual meets the crieria for continued inpatient
services Concerning the same subsection,
another commenter questioned whether the
department really wanted to require that mi-
nors must also consent to admission when
the guardian or managing conservalor is an
employee or agent of a governmental body,
the commenter acknowledged that the provi-
ston was consistent with state law (the Texas
Health and Safety Code, §572.001(c)) The
department responds that it cannot by rule
negate a provision of state law

A commenter questioned what woulkd happen
if a facity determines that a person to be
committed has a "psychiatric condtion which
the MH facility is not equipped to treat” as
stated in §402 5(b) The commenter further
questioned what cnteria would be used to
make such a determination and what would
become of the person? The depariment re-
sponds first that the histing of contraindica-
tions for admussion to a facilty apphes
whether the person is seeking voluntary ad-
mission or is court-committed The depart-
ment further responds that the person would
be referred to the MHA for that service area if
voluntary services were sought, or back to
the SPA if the person were court-committed
Under the new subchapter, the later instance
would have occured because the SPA would
not recommend commitment to that facility to
the court unless the faciity was equipped to
provide the necessary treatment

Regarding subsection (d) of the same sec-
tion, a commenter questioned whether the
department was saying that admissions per-
sonnel at a faciity could take the place of the
judiciary by making a determination that an
order of commitment was invald on its face
The department responds that the provision
has been rewntten for clarty

A commenter questioned what the SPA
would be able to do for a person whose
admission was refused as provded in
§402 S5(e) The department responds that if
the admission was court-ordered, the SPA
would be responsible for providing the
needed services in an appropnate setting
The language has been revised to clanfy that
the SPA should be notfied, # appropnate,
since it would not be involved 1if the person
was seeking voluntary admission

A commenter questioned whether the “or”
after §402 9(a)(1) should be "and " The de-
partmeni responds that the language s cor-
rect as proposed Three commenters
requested that subsection (d) of that section
be clarified as the intent was unclear The
department agrees that the provision is un-
clear and misleading and has revised the
language accordingly

A commenter noted that the language n
§402 10(b) 1s not clear regarding who 1s re-
sponsible for transporting the individual and
for the cost of transportation The department
agrees and has revised the language A
commenter requested clanfication in subsec-

tion (e) of that same section regarding who 1s
to perform and be responsible for the costs of
the medical examination necessary to sup-
port the application for an Order of Protective
Custody when the person is under emer-
gency detention and an application for court-
ordered treatment has been filed. The depart-
ment responds that such arangements are
usually negotiated in advance between an
MHA and the state facility in the form of a
memorandum of agreement Responsibilty
for conducting such evaluations are not in-
consistent with curent requirements of the
TXMHMR Mental Health Communtty Ser-
vices Standards

A commenter questioned whether a court or-
der consdered to be invalid by a facity as
described in §402 11(e) shouidn't be returned
to the commutting court The depariment re-
sponds that the sechon has been rewntten to
so indicate

A commenter asked what the effect on the
responsibility for service delivery would be f
the executive director or designee named as
requited in §402.13 s no longer e.nployed
The department responds that the respons-
bility would be assumed by the new person in
that posihion in addtion, the department that
the provision for a specific person to be
named 1s requirad by the Texas Health and
Safety Code, §574 037

A commenter noted that the use of both "ex-
ecutive director of the single portal authonty”
and "head of the facility” in §402 14 is confus-
ing Regarding that same section, another
commenter requested clarification as to who
was to perform the medical examination re-
quired in paragraph (2) The department
agrees with both comments and has modified
the language to clanfy

A commenter commended the departinent for
relerencing "orderly discharge planning” in
§402 15(a) and expressed hope that this, n
conjunction with proposed new provisions in
other department rules would end short no-
tice discharges from state facilities The de-
partment acknowledges the commendation,
but notes that the language in question is
contained in current department rules govern-
ing this topic The same commenter ques-
tioned whether the protection against hability
contained in subseclion (d) of that section
could be extended to the MHA and SPA Tiie
department reviewed the piovision as pro-
posed in the subchapter, as well as the rele-
vant statute (Texas Heaith and Safety Code,
§571 019) and determined that the statute
does afford this protection It was additionally
determined that the ianguage as proposed
dd not add any information or procedural
information beyond that of the statute; the
subsection has been deleted

A commenter expressed concern with provi-
sions in §402 16 related to the adequacy of
discharge and aftercare planning for persons
with mental retardation being served on the
multiple-disability units of state hospitals The
department concurs and has revised the sec-
tion to reference department rules governing
the continuty of services for persons with
mental retardation New rules on that subject
are expected to be effectve within several
months of the effective date of this
subchapter
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Regarding §402.17(a)(3), one commenter ac-
knowledged the inability to recommend a
good solution but predicted that conflicts be-
tween “orderly discharge planning™ and “im-
mediate release” will occur with some
regulanty The department agrees with the
commenter's assessment.

A commenter stated that one example of em-
bedded costs for MHAs s found in
§402 18(b) which requires the SPA to con-
duct evaluations ol court-committed persons
who meet discharge requrements but wish to
remamn n the facity for voluntary mental
health services The departinent responds
that such evaluations would normally take
place in the context of reviews of the individu-
alized treatment plan Furher, if the MHA
decided to continue to support the use of this
resource for that individual, such an evalua-
tion could be deferred.

The new sections are adopted under the
Texas Health and Safety Code, §533 014, as
amended by Senate Bil 160 of the 73rd
Texas Legislature, and the Texas Heaith and
Safety Code, §532 015, which provides the
Texas Mental Health and Mental Retardation
Board with rulemaking authority

§4021 Purpose  The purpose of this
subchapter 1s to establish criteria and guide-
lines’

(1) to govern admissions, trans-
fers, absences. and discharges of persons
served by mental health facilities of the
department, and

(2) for designation by the Texas
Mental Health and Mental Re.rdation
Board of a mental health authority as a
single portal authority (SPA) pursuant to the
Texas Health and Safety Code, §533.014

§402 3 Defimtions  The following words
and terms, when used in this subchapter,
shall have the following meamngs. unless
the context clearly indicates otherwise

Absence-When a person 1s physi-
cally away from a campus-based location
(ward or dorm) A person may be absent for
hospitalization, a home visit, a special ac-
tivity, transfer to another component, unau-
thorized departure, other reasons, or tral
placement (formerly referred to as fur-
lough) In the event of an absence of more
than 72 hours for a person who is involun-
tanilly commutted the court which issued the
order must be notified. Specific absence
codes are used for tracking by Client As-
signment and Registration (CARE)

Board-The Texas Mental Health and
Mental Retardation Board

CARE-The TXMHMR computer-
1zed database which contains assignment
and treatment information about persons re-
celving services

Commusstoner-The commussioner of
the department

Department-The Texas Department
of Mental Health and Mental Retardation

Executive director-The executive di-
rector of a mental health authority (MHA).

DSM-The Diagnostic and Statistical
Manual of Mental Disorders published by
the American Psychiatric Association.

Head of the facility-The superinten-
dent or director of a mental health facility
or a mental retardation facility of the de-
partment.

Legal holiday-A state holiday speci-
fied 1n Texas Civil Statutes, Asticle 4591,
or an officially declared county holiday that
applies to a court in which proceedings
under this subchapter are held.

MHA (mental health authority)-An
agency designated by the commissioner to
plan, facilitate, coordinate, and provide ser-
vices to persons with mental illness or with
a dual diagnosis of mental illness and chem-
ical dependency as are required to be per-
formed at the local level by state law and by
the department

Mental health facility-A state hospi-
tal or state center that provides mental
health services

MRA (mental retardation authori-
ty)-An agency designated by the commis-
sioner to plan, facilitate, coordinate, and
provide services to persons with mental re-
tardation as are required to be performed at
the local level by state law and by the
department.

Mental retardation facility-A facility
of the department that provides mental re-
tardation services.

Psychiatric hospital-As defined in
Chapter 401, Subchapter J of this title (re-
laung to Standards of Care and Treatment
in Psychiatric Hospitals):

(A) an establishment li-
censed by the Texas Department of Health
under the Texas Health and Safety Code,
Chapter 577 offering inpatient services, in-
cluding treatment, facilities, and beds gen-
erally for use beyond 24 hours, for the
primary purpose of providing psychiatric
assessment and diagnostic services and psy-
chiatric 1npatient care and treatment for
mental 1llness. Such services must be more
intensive than room, board, personal ser-
vices, and general medical and nursing care.
Although substance abuse services may be
offered, a majority of beds (51%) must be
dedicated to the treatment of mental illness
in adults and/or children. Services other
than those of an inpatient nature are not
licensed or regulated by the Texas Depart-
ment of Health and are considered only to
the extent that they affect the stated re-
sources for the inpatient components; or

(B) that 1dentifiable part of a
hospital in which diagnosis, treatment, and
care for persons with mental illness is pro-
vided and that is licensed by the Texas
Department of Health under the Texas
Health and Safety Code, Chapter 241.

Single portal authority (SPA)-A
mental health authority which has been des-
ignated by the bcard to serve as the agency
with responsibility for coordinating and fa-
cilitating the delivery of mental health ser-
vices to court committed persons in its local
service area.

§402.4. Designation and Responsibilities of
a Single Portal Authority.

(a) A MHA may request designa-
tion by the board as a single portal authority
(SPA) pursuant to the Texas Health and
Safety Code. §533.014, if it

(1) provides or contracts for an
appropriate array of core services;

(2) serves its priority popula-
tion; and
(3) is in compliance with the

terms of its performance contract with the
department.

(b) If the MHA sausfies the crite:.a
listed in subsection (a) of this section, it
may submit a written plan to the deputy
commissioner for mental health services
which describes:

(1) the responsibilities the MHA
will assume for ensuring persons who are
court committed receive mental health ser-
vices in the most appropriate setting;

(2) the involvement of local of-
ficials; and

(3) the processes which will en-
able implementation

(c) The deputy commissioner for
mental health services shall review and
evaluate the MHA's plan and then confer
with the commussioner, who shall make rec-
ommendations to the board regarding the
designation of the MHA as a SPA.

(d) If the board determines the
MHA's plan can appropriately, effectively,
and efficiently provide mental health ser-
vices to court committed persons, then the
board shall designate the MHA as a SPA.
Upon designation of a SPA:

(1) the written plan shall be-
come an addendum to the MHA's perfor-
mance contract with the department;

(2) the designation shall extend
for the duration of the performance con-
tract; and

(3) the written plan shall be re-
evaluated during the performance contract
review.

(e) In absence of a MHA's request
to be designated as a SPA, or when the
board does not designate 8 MHA as a SPA,
all court commitments for that area shall be
made to the mental health facility serving
the area.
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(f) Following designation of a SPA
the department shall noufy each judge who
has probate jurisdiction in the service area
and any other person the SPA considers
necessary of the designation and the new
procedures required in the area.

(g) All commitments pursuant to
the Texas Health and Safety Code, Chapter
574, shall be made to the SPA which serves
the area, or the appropriate mental health
facility as described in subsection (e) of this
section, with the exception of:

(1) commitments to psychiatric
hospitals under the Texas Health and Safety
Code, §574.042,

(2) commitments to federal fa-
cihties under the Texas Health and Safety
Code, §574 043,

(3) commitments to facilities of
the institutional division of the Texas De-
partment of Criminal Justice under the
Texas Health and Safety Code, §574 044,
and

(4) evaluations and commit-
ments under the Texas Code of Criminal
Procedure, Articles 46 02 and 46 03

(h) The SPA shall file a recommen-
dation for treatment with the court prior to
the commitment hearing date pursuant to
the provisions of the Texas Health and
Safety Code, §574.012

(1) Inpatient mental health facilities
operated by the department shall admit a
court committed person on an emergency
basis when obtaining approval from a SPA
to which the person should have been com-
mitted could result in a delay which might
endanger the person or others.

()) The SPA and the department’s
facility, if necessary, shall cooperate to en-
sure services to court committed persons in
the most appropriate location as soon after
admission as possible.

(k) The board shall revoke or sus-
pend the designation of SPA if it finds that
there has been a substantal failure by the
MHA to comply with the rules of the de-
partment

§402 5. General Provisions for Admission

(a) For a person to be considered
for admission to a mental health facility,
there must be a reasonable presumption of
mental impairment This does not, 1n and of
utself, justfy admussion, but if the mental
impairment is present in certain types or i1n
certain degrees of severity or in combina-
tion with any of the following social condi-
tions, the admission may be considered as
appropnate. The social conditions include:

(1) 1deational or behavioral ind1-
cations of dangerousness to self or others,

(2) impairment of social, famil-
ial, or occupational functioning of sufficient
severity to require the structure or safety of
inpatient psychiatric services;

(3) inability to meet own basic
life and health needs: and/or

(4) social support andfor famil-
1al support which is inadequate or detrimen-
tal

(b) The written consent of the par-
ent, managing conservator, or guardian is
required for voluntary admission of persons
under 16 years of age.

(1) If the guardian or managing
conservator is an employee or agent of the
State of Texas or a political subdivision
thereof and 1s acting in an official capacity,
the minor also must consent

(2) A minor of any age may ap-
ply for and receive services for psychiatric
problems arising from child abuse or ne-
glect, or suicidal ideation without the con-
sent of any other party

(c) The following are contraindica-
tions to admission to mental health facili-
ties

(1) a medical or psychiatric con-
dition which the mental health facility is not
equipped to treat,

(2) a diagnosis of mental retar-
dation, epilepsy. or seniity, unless the ap-
plicant also has a mental illness and meets
the admission critera,

(3) antisocial behavior not re-
sulting from mental 1llness;

(4) for an applicant under age
16, failure or refusal of the parent, guardian,
or managing conservator to sign the appli-
cation, or failure or refusal of the applicant
to sign the consent when request for admis-
sion 1s made by a person or agency ap-
pointed as a guardian or managing
conservator in its capacity as an employee
or agent of the State of Texas or a political
subdivision thereof, and

(5) failure or refusal of a minor
16 years of age or older to sign consent.

(d) If the SPA or mental health fa-
cility, as appropriate, detects what appear to
be serious trregularities with an order of
commitment, the court shall be notified 1m-
mediately

(e) Whenever an admission is re-
fused by a mental health facility, an alter-
nate disposition shall be recommended with
regard to the needs of the applicant, and the
responstble SPA or MHA, as appropriate,
must be contacted and advised of the rec-
ommendation withun 24 hours

§402 8 Special Criteria for Waco Center
For Youth

(a) A resident of Texas who applies
for services provided by the Waco Center
for Youth shall be considered for admission
provided that the applicant:

(1) 1s 10 through 17 years of
age; (Age at admission must allow adequate
time for treatment programming prior to
reaching age 18)

(2) is diagnosed as emotionally
and/or behaviorally disturbed and 1s not
acutely psychotic, suicidal, homucidal, or
seriously violent,

(3) is either in the managing
conservatorship of the Texas Department of
Protective and Regulatory Services (PRS)
or is served by a mental health facility or a
MHA;

(4) displays a
behavior adjustment problems;

history ~ of

(5) 1s climcally determined nct
to have mental retardation as defined in the
latest edition of the DSM, and

(6) needs a structured treatment
program 1n a residential facility or a transi-
tional program following dischaige from in-
tensive inpatient care in a mental health
facility

(b) No emotionally disturbed juve-
nile who has been found to have engaged in
delinquent conduct or conduct indicating a
need for supervision under the Texas Fam-
ily Code, Title 3 shall be admitted to the
Waco Center for Youth

(c) All referrals shall be reviewed
by the admussion commuttez of the Waco
Center, including the PRS haison worker as
required. Notification of acceptance or re-
jection shall be made directly to the refer-
ring agency prior to initiating the
admussions process The Waco Center shall
review referrals for admission of children
and adolescents who meet the eligibility
criteria and who:

(1) are under
conservatorship of PRS, or

the managing

(2) have been discharged from a
mental health facility and are referred di-
rectly to the Waco Center by the SPA serv-
ing the area where the person resides.

(d) Persons under the managing
conservatorshup of PRS as described in sub-
section (c)(1) of this section shall be re-
ferred directly by that agency to the PRS
liaison worker stationed at the Waco Cen-
ter. Other individuals served by PRS may
be referred to the local MHA for mental
health services and for possible referral to
the Waco Center

(e) Ja all other regards, admissions
to the Waco Center shall be pursuant to the
provisions of the Texas Health and Safety
Code, Title 7. Subtitle C
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§402.9. Voluntary Inpaticnt Mental Health
Services

(a) A written application for admis-
sion to a mental health facility for voluntary
inpatient services shall be filed with the
MHA serving the area in which the appli-
cant resides. The applicahon shall be
signed

(1) by the person to be served if
the person is 16 years of age or older, or

(2) as described in §402 5(b) of
this title (relating to General Provisions for
Admussion) 1if the person 1s under 16

(b) The application shall state that
the person agrees to remain voluntarily 1n
the mental health facility as an inpatient and
that the person consents to the diagnosis,
observation, care, and treatment to be pro-
vided untl discharged, or unul the expira-
uon of four hours after written request for
release 1s filed with the head of the facility
by the person or the individual responsible
for the person’s admission Discharge of the
person shall be accomplished as described
in §404 157 (relating to Rights of Persons
Voluntarily Admutted to Inpatient Services)
of Chapter 404, Subchapter E of this ttle
(relating to Ruights of Persons Receiving
Menta! Health Services)

(c) The MHA shall screen appli-
cants for inpatient services as described in
Chapter 402, Subchapter B of this title (re-
laung to Continuity of Services-Mental
Health)

(d) An application for court-ordered
mental health services may be filed by the
mental health facility, in coordination with
the appropriate SPA for a person receiving
voluntary inpatient care. provided the provi-
sions of §404.157 (relating to Rughts of
Persons Voluntanly Admitted to Inpatient
Services) of Chapter 404, Subchapter E of
this title (relating to Rights of Persons Re-
ceiving Mental Health Services) are fol-
lowed. The person must have

(1) filed a request for release,

(2) been absent without authori-
zation, or

(3) refused or been unable to
consent to appropriate and necessary psy-
chiatric treatment

(e) Prior to admssion, the person
for whom voluntary inpatient services 1s
sought must be informed of the rights that
person has as described in Chapter 404,
Subchapter E of this title (relating to Rights
of Persons Receitving Mental Health Ser-
vices)

§402 10 Emergency Detention

(a) The department shall netther ad-
mit nor detain any person for emergency
observation and treatment unless

(1) a warrant has been obtained
from a magistrate pursuant to the Texas
Health and Safety Code, Chapter 573,
Subchapter B, or

(2) an applicaton by a peace of-
ficer for emergency detention has been
presented pursuant to the Texas Health and
Safety Code, Chapter 573, Subchapter A.

(b) Neuther paragraph (1) or (2) of
subsection (a) precludes the involvement of
the SPA as described in §4024 of this
chapter (relating to Designation and Re-
sponsibilities of a Single Portal Authority.)

() Within 24 hours following ap-
prehension of the person, an examining
physician acceptable to the SPA for that
area, or the mental health facility, if appro-
priate, shall prepare a specific and detailed
written statement in compliance with the
provisions of the Health and Safety Code,
§573.022. The person shall not be detained
if the person has

(1) mental retardation but not a
mental tllness, or

(2) mental retardattion and a
mental tllness but does not meet the criteria
for emergency admission

(d) If, during the period of emer-
gency detention, any of the conditions de-
scribed 1n the statement required by
subsection (c) of this section are determined
to no longer apply, the person shall be
released and transportation arrangements
made as required 1n the Texas Health and
Safety Code, §574 045

(e) If, during the period of emer-
gency detention, a determination is made
that the person requires further treatment,
the appropriaie SPA shall be noufied A
written applicailon for court-ordered treat-
ment shall be filed by the SPA as required
in the Health and Safety Code. §574.002,
and an Order of Protective Custody shall be
obtained under the Texas Health and Safety
Code, §574 021

(H A person admitted for emer-
gency detention shall be advised of rights
that person has as described 1n Chapter 404,
Subchapter E of this uitle (relaung to Rights
of Persons Receiving Mental Health Ser-
vices)

§402 11 Admission of Persons Court-
Ordered to Mental Health Services.

(a) The clerk of the county court
which commuts a person for mental health
services shall provide a cerufied transcript
of the commitment proceedings as required
in the Texas Health and Safety Code,
§574 047, to the SPA or the mental health
facility, as appropriate The SPA shall ac-
knowledge the acceptance of the person and
any personal property as required in the
Texas Health and Safety Code, §574 048

(b) If a commitment order is valid
on its face, but there exists a reason to
believe that the requirements for a proper
commitment have not been met, the person
must be admitted and the court notified of
suspected irregularities

(c) After the person has been ad-
mitted and a thorough psychiatric evalua-
tion has been conducted, if one or more of
the contraindications described 1n §402.5(c)
of this title (relating to General Provisions
for Admission) are present, the person shall
be discharged n accordance with the Texas
Health and Safety Code, §574.086 and
§574 087 The mental health tacility and the
SPA shall consult with each other before
the discharge 1s initiated.

(d) A person accepted under an or-
der of protective custody pursuant to the
Texas Health and Safety Code.. §§574.021-
474 023, must be provided a probable cause
hearing within 72 hours of the time deten-
tion begins as described 1n the Texas Health
and Safety Code, §574 025.

(e) An order for temporary mental
health services under the Texas Health and
Safety Code, §574 034, or extended mental
health services under the Texas Health and
Safety Code, §574.035, may be
contraindicated if the person currently 1s
charged with a Class A or Class B misde-
meanor or a felony The SPA or mental
health facility, as appropriate, shall notify
the court immedately of any such irregular-
ties An order of protective custody may be
issued for a person charged with a criminal
offense if the head of the facility designated
to detain the person consents to the pro-
posed custody

§402 12 Transportation of Persons Court-
Ordered 1o Inpaticnt Services

(a) The transportation of a person
court-ordered to wnpatient services shall be
handled as described in the Texas Health
and Safety Code, §574 045,

(b) The rights of the person shali be
protected while being transported as de-
scribed in §404 154(29) (relating to Rights
of All Persons Receiving Mental Health
Services) of Chapter 404, Subchapter E of
this utle (relating to Rights of Persons Re-
cewving Mental Health Services).

(c) The costs of transportation shall
be assumed by the committing county, if
necessary.

§402.13. Admission of Persons Court-
Ordered to Outpatient Meniui Health Ser-
vices.

(a) A court order for outpatient ser-
vices through the department issued
pursuant to the Texas Health and Safety
Code, §574.037, must name the executive
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director of the SPA or a designee as respon-
sible for service delivery

(b) Pursuant to the Texas Health
and Safety Code, §574 061, an order for
inpatient services may be modified by the
court to require outpatient services upon
request by the SPA

§402 14 Reexammation of Persens Court-
Ordered to Extended Mental Health Ser-
vices  The responsible court may, upon
good cause. order a reexamination and re-
hearing for any person court-ordered to ex-
tended mental health services When the
SPA or the mental health facility, as appto-
priate. 1s notified of the need to reexamine a
committed person, an examwnation shall be
arranged 1n accord with the Texas Health
and Safety Code. §574 066

(1) If the person no longer
meets the critena for court-ordered  ex-
tended mental health services, the person
shall be discharged

(2) If the SPA or mental health
facility, as appropnate, determines that the
criterta are still met, a certificate of medical
examination (CME) may be filed with the
court within 10 days after the request for
reexamination and hearing 15 filed

402 15 General

charges

Provistons  for Dy

(a) Any person who upon reexami-
nation +s found to have no mental impair-
ment shall be discharged within the shortest
possible ime consistent with orderly dis-
charge planning and the necessary coordina-
tion with the SPA and the court, if
appropriate

(o) Continunty of care procedures
established in Chapter 402, Subchapter B of
this title (relating to Conuinuity of Ser-
vices-Mental Health) shall be followed

() An individual filing a request
for release of a person recewving services
shall be notified that the individual assumes
all responsibility for the person upon dis-
charge The noufication shall be made even
if the individual filing for release 1s the
person recetving services

§402 16 Discharge of Persons with Mental
Retardation,

(a) If, for any reason, a person with
mental retardation 1s admitted to a mental
health facility as an inpatient under any type
of commitment order pursuant to the Texas
Health and Safety Code, Title 7. Subtitle C
(the Texas Mental Health Code). and the
person does not meet the criteria for such an
order, that person shall be discharged as
soon as the discharge can be appropriately
arranged The discharge shall be consistent
with current department rules concerning

the continuity of services for persons with
mental retardation who are discharged,
transferred, or on trial placement from a
mental health facility

(b) The mental health facility de-
partment shall give advance notice of such
discharge to the local mental retardation
authority (MRA) for the county of residence
of the person and to the person or agency
who originally delivered the person with
mental retardation to the facility In addi-
tion, the court that issued the order under
which the admission was accomplished
shall be notified

§402 18 Change of Admussion Statuy from
Commitment to Voluntary.

(a) The court committed person
who 15 found to have some mental impair-
ment and who meets the discharge criteria
stated 1n of §402 [7(a) of this title (relating
1o Discharges of Persons Court-Ordered to
Inpatient and Outpatient Mental Health Ser-
vices) may remain at the mental health fa-
cility after signing a voluntary application,
provided

(1) the person has not been judi-
cially declared incompetent and 1 otherwise
competent to consent to the voluntary ad-
mission, and

(2) there 1s a reasonable £xpec-
tation of further improvement which could
not be expected or would be inordinately
delayed 1n an alternate setting

(b) The SPA shall be responsible
for evaluating the person

§402 19 Continued  Inpatent Mental
Health Services for Persons Served on Vol-
untary Busts Who Meet the Discharge Cri-
Ierwd

(a) A person voluntarily admutted
who upon examination 1s found to have
some mental impairment and who meets the
discharge criteria stated in §402 17 of this
title (relaung to Discharges of Persons
Court-Ordered to Inpatient and Outpatient
Mental Health Services) may continue to
receive tnpatient services provided

(1) the person or a legally au-
thorized representative gives consent, and

(2) there 1s a reasonable expec-
tation of further improvement which could
not be expected or would be inordinately
delayed 1n an alternate settung

(b) The SPA shall be responsible
for evaluaung the person

§402 20 General Prinaples Relating  to
Tramfers

(a) The need for transfer of a per-
son from one facility or institution to an-

other is determined by circumstances which
are highly specific to the individual case.
The primary consideration is always the
best interest of the person The following
general principles govern all transfers.

(1) The person, whether volun-
tarily admitted or court commutted, shatl be
involved, to the maximum extent posstble,
in planning for the transfer.

(2) The person’s family shall be
consulted, 1f appropriate

(3) Transfers shall be by mutual
agreement of the facilities and the MHAs
involved and in accord with admussion poli-
cies, except where otherwise provided by
law

(4) If the head of the transfer-
ring facility has been notified by a prosecut-
ing attorney that the person to be transferred
has criminal charges pending, then the pros-
ecutor shall be informed of the transfei by
the transferring facility

(5) The medical record of the
person must reflect the reasons for the
transfer

(6) Copies of medical records or
relevant portions, personal property, and
trust fund accounts shall be transferred with
the person A psychiatric hospital or an
agency of the United States 1s required to
send the medical records of a person trans-
ferred to a mental health facility

(7) During transfers from one
mental health facility to another, attending
staff shall ensure that all appropriate physi-
cal care needs of the person are met and
that the person's rights under departmental
rules are preserved

(8) Transportation shall be ar-
ranged as described in §402.12 of this ttle
(related to Transportation of Persons Court-
Ordered to Inpatient Services

(b) The following types of wransfers
are permitted:

(1) Transfers between the Maxi-
mum Security Umit at Vernon State Hospital
and a nonsecurity facility

(2) Transfers from one state
mental health facility to another

(3) Transfers between mental re-
tardation and mental health facilities

(4) Transfers between mental
health facilies and psychiatric hospitals or
hosputals operated by the United States

(5) Transfers from the Texas
Department of Corrections or county jaus to
mental health facilities

(6) Transfers to a hospital for
medical treatment

(c) Interstate transfers shall be han-
dled as described 1 Chapter 403,
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Subchapter H of thus title (relating to Inter-
state Transfer)

§402 22. Transfers From One State Mental
Health Faciity to Another.

(a) Transfers from one state mental
health facility to another may be made
when deemed advisable by the head of the
facility with the agreement of the receiving
facility and the responsible SPA based on

(1) geographic residence of the

person,

(2) program availability,

(3) geographical proximity to
family, and

(4) condition and desires of per-
son.

(b) If appropriate, the committing
court shall be notified as a matter of cour-
tesy

(c) The request for transfer to an-
other mental health facility may be iitiated
by the person, the person’s guardian, staff,
or other nterested persons

(d) The SPA shall evaluate the per-
son being considered for transfer

(e) If the head of the transferring
facility has been notfied by a prosecuting
attorney that the person to be transferred
has criminal charges pending, then the pros-
ecutor shall be informed of the transfer by
the transferring faciuty

§402 24 Trunsfers Benveen Mental Healin
Fucilitics and Other Mental Health Facih-
ties, Psychwatrie Hospuals, or Hospuals
Operated by the United Stotes

(a) Upon giving notice to the com-
mitung court and the SPA | the head of a
psychiatric hospital may, for any reason,
transfer a court commutted person to a men
tal health facility designated by the SPA
pursuant to the Texas Health and Safety
Code, §575011 and §575.014

(b) The transfer of a person court
commutted to an agency of the United States
shall be made pursuant to the Texas Health
and Safety Code, §575 015

(c) Durning transfers between mental
health facilities, attending staff shall ensure
that all appropriate physical care needs of
the person are met and that the rights of the
person under Chapter 404, Subchapter E of
this utle (relating to Rights of Persons Re-
ceiving Mental Health Services) and other
applicable rules of the department are pre-
served

(d) If the person has mental retarda-
tion as well as a mental illness, the commus-
sioner or designee must first determine that
space 1s available on a unit designed to
provide appropriate services to that person

§402.25 Transfers: From Texas Depart
ment of Cruninal Justice or County Jad 1o
Mental Health Facility

(a) Although the Code of Criminal
Procedure, Articlz 4601, authorizes the
transfer of prisoners to a mental health fa-
cility with certification by a prison physi-
cian or county health officer, federal case
law also requires provision of due process
by the Texas Department of Criminal Jus-
tice (TDCIJ) facility or county jail prior to
transfer

(b) Following due process prior to
transfer, the head of the mental health facil-
ity must also advise that resources are avail-
able and that the prisoner 1s eligible for
treatment

(c) When a prisoner is to be trans-
ferred from a TDCJ facility or county jai! 0
the Maximum Security Unit at Vernon State
Hosputal, staff at Vernon State Hospital
shall request transmuttal of the following to
accompany the person at time of transfer

(1) documentation of determina-
uon of mental illness in the form of the
prison physician’s report or the county med-
ical examiner's ceruficate of exammation,

(2) street.clothes, and
(3) personal funds

(d) The mental health facility shall
notify the appropnate SPA of the transfer

§402 26 Absence for Tral Placement
General Principles Absence for trial
placement shall be used only when a person
has reached an improved level of mental
and social functioning that, 1n and of 1tself,
does not jusufy discharge under the dis-
charge critenia, but does indicate that trial
placement outside an inpatient mental
health setting 1s compatible with treatment
goals A jusufied use of ATP-absence for
trial placement 1s to evaluate the adjustment
of the person to home or an alternate place-
ment setting

§402 27 Absence for Trial Plucement. Spe-
ctal Provistons

(a) Justfication of use of absence
for trial placement (ATP) as opposed to
discharge must be adequately decumented
in the person’s record

(b) The absence shall not be for
more than an mmual period of 30 days

(c) Extension of the absence 1s to
be considered only after a thorough review
of the case and consultation with the refer-
ral source on the progress of the person An
extension 1s to be hmited to a 30-day
period When additional time may be bene-
ficial 1n 1mplementing a specific plan of
care for a person, the period may be ex-

tended beyond 60 days with the coordina-
tion and approval of executive director of
the SPA In no instance, however, shall the
absence be extended beyond the ending date
of commitment

(d) A person admitted voluntarily
who 1s on trial placement who requires 1n-
patient mental health services may be re-
turned only with the person’s consent. If
there 1s a question of competency or of
willingness to consent to return, the usual
procedure for commitments must be fol-
lowed in order to ensure the person’s right
to due process of law

(e) Continuty of care procedures
established in Chapter 402, Subchapter B of
this utle (relating to Continutty of Ser-
vices -Mental Health) shall be followed in
granting authorizations for such absences

§402 28 Absence Under  Court-Ordered
Temporary or Extended Inpatent Mental
Health Services

(a) The head of a facility may per-
mit absences for persons under a court order
for temporary or extended npatient mental
health services The absence may be subject
to spectfied conditions 1n coordination with
SPA and the court must be notfied of issu-
ance of absences exceeding three days

(b) A person who 1s permitted to
leave the facility on an absence may be
detained and returned (f conditions of the
authorization are violated or if the person’s
condition detertorates so that return as an
inpatient to the mental health facility 1s
necessary

(c) The head of the facility, a mag-
istrate, or a peace or health officer may
initiate the process of taking into custody,
detaining, and returning the person who 15
under an order for temporary or extended
inpatient mental health services

(d) Each head of a mental health
facility shall designate one or more admin-
istrative hearing officers to conduct admin-
1strative hearings concerning revocation of
an absence of more than three days The
hearing officer may be a mental health pro-
fessional, but may not be directly involved
in the treatment of the person

(e) An administrauve hearing must
be held within 72 hours of a person’s return
to the facility when the return 1s based upon
the person violaung the conditions of the
absence or when the return 1s based upon
the deterioration of the person to the extent
that the person’s continued absence from
the facility 15 no longer appropriate The
reason for the return shall be documented 1n
the person’s record The hearing shall be
informal with both the facility staff and the
person given the opportunity to present in-
formation and arguments If the person de-
sires, a member of the staff may act as
advocate
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(f) The hearing officer shall deter-
mine within 24 hours of the conclusion of
the hearing whether the person has violated
the conditions of the absence or whether the
person’s condition has deteriorated to the
extent that continued absence from the fa-
cility is no longer appropriate The hearing
officer shall put his or her decision in writ-
ing and shall include an explanation of the
reasons for the decision and the iformation
relied upon If the hearing officer deter-
mines that the absence shall be revoked, the
decision shall be placed in the file of the
person. If the hearing officer determines
that the absence shall not be revoked, the
person shall be permitied to leave the facil-
ity pursuant to the conditions of the ab-
sence.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on January 21, 1994

TRD-9435051 Ann K Utley
Chaiman
Texas Board ot Mentai
Heahh and Mental
Retardation

Effectve date February 11, 1994
Proposal publication date November 9, 1993

For further nformation, please call (512)
206-4670

¢ ¢ ]

Subchapter B. Continuity of
Services-Mental Health

e 28 TAC §§402.51-402.61

The Texas Depariment of Mental Health and
Mental Retardation (TXMHMR) adopts the re-
peal of §§402 51-402 61, concerning continu-
ty ol services-mental health, without
changes 1o the proposed text as published in
the November 9, 1998, issue of the Texas
Register (18 TexReg 8136)

The purpose of the repeal s to allow for the
contemporaneous adoption of a new
subchapter which updates and clarifies pro-
cedures relating to continuty of services for
persons receiving mental health services in
addition, the new subchapter implements pro-
visions of House Bill 1713 and Senate Biils
160 and 252 (73rd Legslature)

No public comment was received on the pro-
posed repeal

The repeals are adopted under the Texas
Health and Safety Code, §532.015 (Texas
Ciwvil Statutes, Article 5547-202, §2.11), which
provides the Texas Department of Mental
Health and Memnal Retardation with broad
rulemaking powers

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on January 21, 1994

TRD-9435061 Ann Utley

Charrman

Texas Board of Mental
Health and Mental
Retardation

Effective date February 11, 1994
Proposal publication date November 9, 1993

For further information, please call. (512)
206-4516

¢ ¢ *

e 25 TAC §§402.51-402.67

The Texas Department of Menial Health and
Mental Retardation (TXMHMR) adopts new
§§402 51-402 67 Sections 402 51,
402 53-40257 and 402 59-402 66 are
adopted with changes to the proposed text as
published in the November 9, 1993, 1ssue of
the Texas Register (18 TexReg 8136-8142)
Sections 402 52, 40258, and 402.67 are
adopted without changes and will not be
repuibished The new sections are adopted
contemporaneously with the adoption of the
repeal of the subchapter they replace, also
known as Chapter 402, Subchapter B, relat-
ing to Continutty of Services-Mental Health

The proposed new rules update and clanfy
continudy of care procedures for persons re-
ceving mental health setvices The new
subchapter also articulates continuity of care
procedures for individuals discharged to a
county jail and includes a new sectiorn ad-
dressing special considerations for treatment
plan reviews for minors

Throughout the document, changes are incor-
porated to clarify the existence of one indvid-
vahzed treatment plan (ITP) for the person
served Although there are several Wdentifi-
able phases in the evolution of that plan, it 1s
illustrated that those phases requue a review
of the treatment plan with revisions made as
appropriate to the current needs of the indi-
vidual As a result of this clanfication, the
defintions of "continurty of services,” "individ-
ualized treatment plan (ITP)," and "nterm
plan for services” are revised in §402 53

Also in §402 53, the definttion of "absence” 15
revised to reflect the phasing-out of the terms
"pass” and "furlough " The terms are deleted
or replaced throughout the rest of the
subchapter

The defimtion of “continuity of services” 1s
revised to clanfy that continuty of services
must also be addressed for individuals who
move from the communuty to the state facility
Section 402 54(a) 1s similarly revised. Section
402 54(b) 1s revised 1o clarify the existence of
a single treatment plan which evolves in sev-
eral dentifiable phases Language s added
to note that each MHA 1s required to follow
procedures outlined in §401 164 (relating to
Notification and Appeals Process) of Chapter
401, Subchapter G of this title (concerning
Community Mental Health and Mental Retar-
dation Centers), also adopted in this 1ssue of
the Texas Register

Several revisions are made to §402 55 to
clarty the ewistence of a single treatment
plan In addition, §402 55(e) 1s revised to
reflect that the MHA in the area to which an
individual being discharged to a county jail

will reside shouid be involved in the process
of determning whether continued mental
health services will be required for the individ-
ual

Section 402 56 is revised 1o reflect the new
section heading for §402 59 Additionally, ref-
erence to a written agreement between the
MHA and the MRA 1s deleted from the sec-
tion Language referencing procedures in
§402.11 of this title (relating to Admussions,
Transfers, Absences, and Discharges) 1s de-
leted from §402.57

Section 402 59 s retitled, "Transition Phase
ITP Review and Revision™ to clarify the dis-
cussion of a particular phase in the evolution
of the single ITP Section 402 59(a) 1s revised
to reflect that the MHA's capacity to provide
appropriate levels of treatment and care will
be considered by the facility treatment team
when determining whether to discharge/fur-
lough an individual The title of Exhibt D s
revised to reflect its relation to the transition
phase of continudy planmng

Section 402 59(d) 1s revised to clantfy that the
ITP will Wdentify the safest, most appropriate
Iving situation, and that more than one living
sfiuation may need to be explored until one
which best meets the needs and desires of
the individual s located Language s added
to §402 59(e) to reflect the need for mvolve-
ment of the individual (and/or legal repre-
sentative) in any telephone discussions
between the facihty freatment team/coordina-
tor and the MHA representative which are
conducted for the purpose of reaching con-
sensus on revisions {o the treatment plan As
noted on the document, # 1s clanfied n
§402 59()) that the discharge sumimary must
be mailed, faxed, or otherwise aelivered to
the tacidy wihin ten days ol discharge/ab-
sence .u tnal placement

Section 402 60 1s rettled, "Special Consider-
ations for ITP Reviews for Minors During the
Transtion Phase™ to reflect the transition
phase as one phase in the evolution of the
treatment plan Addiional revisions are made
throughout the section to further clanty this
point

Section 402 61 1s retitled, "Absence for Trial
Placement/Discharge and ITP Reviews Dur-
ing the Community Support Phase” 1o reflect
the commundy support phase as one phase
in the evolution of the treatment plan Add:
tional revisions are made throughout the sec-
tion to further clarify this point.

Section 402 62 1s revised to clanfy that an
ITP will be developed which 1s consistent with
the basic elements of the previous TP

In addition to minor revisions clarifying the
existence of a single treatment plan, §402.63
1s revised to clanfy the need to report any
nstance of mistreatment, abuse, neglect, or
injuries of unknown origin  Section 402.64 is
revised to clarfy the existence of a single
freatment plan which evoives in several
phases Exhibtt D is retdled "Transition Plan”
in §402 65

A public heaning 1o accept oral testimony on
the proposed sections was held December 3,
1993, 1n Austin, Texas, where testimony was
accepted from Advocacy, Inc, Austin, Texas
Mental Health Consumers, Austin, and a pri-
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vate ctizen Written comments were receved
from 13 individuals or orgamizations, includ-
ing. Advocacy, Inc, Austin, Jack Aycock,
Nolan County Judge, Sweetwater; Dallas
County MHMR, Dallas, Deep East Texas Re-
gional MHMR Services, Lufkin, Golden Trian-
gle Alhance for the Mentally ll, Beaumont;
The Gulf Coast Center, Galveston; Harns
County MHMRA, Houston, Helen Farabee
Center, Wichda Falls, Life Management Cen-
ter for MHMR Services, El Paso, MHMR Ser-
vices for the Concho Valley, San Angelo,
TEXAMI, Austin, Texas Council of Commu-
nity MHMR Centers, Austin, and the Troptcal
Texas Center for Mental Health and Mental
Retardation, Edinburg All commenters of-
fered recommendations for changes

A commenter expressed general concern that
appropriate aftercare planning for individuals
being discharged was not conducted The
commenter noted that the subchapter should
address the need for inpatient treatment facil-
ties to provide for aftercare for issues other
than medication The commenter also re-
quested that the subchapter address the
need for aftercare planning to take into con-
sideration the problems that lead to readmis-
sion to hospitals The department responds
that appropriate discharge planning should be
conducted from a holistic approach Further-
more, it 1s the responsibility of the facility and
MHA representatives to locate the salest,
most appropriate living situation for the indi-
vidual after discharge The subchapter clearly
addresses the need for consideration of is-
sues other than medication Revisions have
also been made to ensure the indwidual’'s
participation n reaching consensus on the
plan

Another commenter noted that, "the trade-oft
of state hospital beds versus jails, nursing
homes, and the streets, 1S no good trade "
The depariment agrees, but notes that unfor-
tunately, imited resources make it impossible
to always provide deal situations An empha-
sis on planning for discharge and dentifying
stable living situations and support systems,
however, should help to stretch resources
and enhance the qualty of life for indviduals
receiving services

A commenter suggested the department re-
evaluate ds conclusion that there 1s no antici-
pated cost to comply with the proposed new
sections The commenter noted that the ex-
pectation that "the MHA will ensure continudy
of services activities, including the assign-
ment of a continuty of services staff person
to each person served at admission 1o any
TXMHMR service " carried with it a fiscal
implication The department responds that
this requirement has been in place for many
years, so there 1s no added fiscal impiication

A commenter suggested that the implementa-
tion of continuty of care policies and prac-
tices requires the opportunily for statf to ask
questions, air concerns, and obtain consistent
direction across the state The commenter
recommended an “implementation phase”
which provides for sufficient, long-term tech-
nical assistance and review of the rule (with
changes, as needed) The department re-
sponds that as with any rule, technical assis-
tance will be available to anyone needing ot
Recommendations for revisions are always

welcome, and will be addressed as neces-
sary In addtion, the suggestion will be con-
veyed to the Mental Health Services division
so that consideration may be given to addi-
tional training/assistance opportunities

The same commentei suggested that the pro-
vision of models for memoranda of under-
standing recommended throughout the
subchapter would enhance the probability
that practices are consistent and well-
understood across the state The department
agrees, and will attempt to identity (or de-
velop) models and share them with interested
parlies at a later date

Concerming §402 53, a commenter noted that
a definition for “legal representative” was not
included in the subchapter, and suggested
such a definion might be a useful addition
The department agrees, and has included a
defimtion

Also concerning §402 53, a commenter noted
that the definions for "mental health author-
ty" and "mental retardation authordy” did not
correspond with those in the Health and
Safety Code, Chapter 7, §533 035. The de-
partment agrees, and the delintions have
been appropriately revised

Another commenter suggested that the defini-
tion of "individualized treatment plan” be re-
vised to note that the "community support
plan® would be based on the aftercare plan
The proposed language, the commenter
noted, seemed to mply otherwise The de-
partment agrees, but notes that revisions
throughout the subchapter clanfy the exist-
ence of only one treatmen! plan which
evolves in several phases The term "commu-
nity support plan™ has been deleted

Concerning §402 55, a commenter wanted to
know the criteria that would be used to deter-
mine if a good-fath effort has been made
The commenter also wondered how long a
need specihied in the individualized treatment
plan could go unaddressed without some al-
lernative plan of action The department re-
sponds that speciic criera cannot be
dentified, rather, the contract manager and
field coordinators will review documentation
to ensure that a good-faith effort has been
made as # relates to the specific conditions
which exist in each area Unmet needs will be
priontized and eftorts made to ensure therr
provision as soon as possible, in addition,
plan reviews present opportuniies to update
services and, if appropriate, repriontize
needs

Concerning §402 53, a commenter asked that
the phrase, "and as consisten! with available
resources,” be added to the end of the detini-
tions of MHA and MRA. The department re-
sponds that the defintions are taken from
statute

A commenter asked that the phrase, "any
TXMHMR service” be revised to read, "any
TDMHMR facility " The commenter noted that
as writen, the wording imphed that the
subchapter applied to all community center
services programs The department responds
that the broader use of the term was In-
tended

A commenter requested that §402 55(b)(2)
be revised to clanty when the 10 calendar

timeframe begins The department agrees,
and the phrase, "of discharge or absence for
tnal placement™ 1s added.

Concerning §402 55(b)(4), a commenter
noted that case management is a core ser-
vice, and asked how the department could
Justity not making case management services
available to those persons who qualify. The
commenter questioned how long the depart-
ment would find failure to provide those ser-
vices acceptable, and suggested the
department devise a method of tracking how
many persons are denied case management
services and documenting the justification for
such denials The department responds that
unfortunately, a situation exists where there
are more people requring services than re-
sources Individuals found to require case
management services who are not immedi-
ately assigned a case manager are placed on
a waiting hst with services provided as they
become available Information regarding
those who are denied case management ser-
vices (and justification) as well as information
about those placed on waiting lists I1s entered
into the CARE system and tracked in that
manner

Another commenter asked that language in
§402 55(b)(5) be revised to state that the
assessment 1s agreed to by both facilty and
center staff The department responds that
the collaborative approach to treatment plan-
ning and the need for consensus on the plan
already implies the recommended language
The subchapter has been revised to promote
enhanced collaboration.

With regard to §402 55(d), a commenter
asked that the department emphasize efforts
to look at more permanent and satisfactory
discharge plans for individuals placed in per-
sonal care homes The department responds
that every effort 1s made to ensure that the
individual resides in a living situation that is
most appropriate to his or her needs and
deswres Plan reviews (at minimum) present
opportunties to review current conditions and
consder and implement changes, including, if
appropriate, locating more secure and perma-
nent housing

A commenter asked what guidelines or crite-
na would be used to make the determination
of the need for continued mental health ser-
vices in §402 55(e) The commenter asked
that it be clanfied that the MHA shall engage
in aftercare planning ani follow-up care for
the person when he or she I1s released from
jal The department responds that specific
crienia cannot be provided regarding the de-
termination ot the need for continued mental
health services because each situation must
be considered on an indvidual basis. The
department is not able to mandate that a jail
system allow an MHA to take part in aftercare
planning, however, tius subchapter does not
preclude an MHA from making eftorts to ar-
range for mental health services tor an indi-
vidual after discharge from jail.

Concerning the same section, a commenter
noted that the Texas Commission on Jail
Standards requires county jails to provide ba-
sic medical services, ncluding mental health
services, 10 inmates The commenter re-
quested that language be revised to clarify
the jail's obligation The department responds
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that this subchapter 1s intended to outhne
contnutly of care responsibilities for
TXMHMR facities and MHAs It is not in-
tended to outline the responsibilities of other
parties

With regard to §402 56(b)(2), a commenter
suggested that the language provided no md-
cation of what constitutes vahd justification
The commenter noted that from the perspec-
tive of the client or person recewing services,
the fact that the person needs services and
has «dentiied the MHA as appropnate to
meet his/her needs shoukd be sufficient and
vahd justification, but the commenter also
noted that varying perspectives on the issue
existed The commenter asked that the de-
pariment develop standards to provde guid-
ance in this decision The depariment
responds that attempting to dentify every sit-
uation would be an impossible task, and mev-
fably stuations wouki be overlooked The
MHA must consider each siduation on an indi-
vidual basis

The same commenter asked that "emergency
mental health services” as wused In
§402 56(b)(3) be dehined The depariment re-
sponds that services required will vary de-
pending on the emergency presenting tself

The same commenter also asked that lan-
guage ftrom Exhibit C be added to
§402 56(b)(5) The suggesied language
spells out specific instances i which the
county of resdence may nol be able to be
determined The depariment responds that
the purpose of Exhibt C is to provide addi-
tional information for MHAs in determining the
county of residence The general statement in
the rule ("In cases where the county of resi-
dence cannot be determined ") is sufficient
and encompassing

Concerning the same section, a commenter
speculated ditficulties concerning individuals
already assigned to an MHA who have not
been served for some period of time by that
MHA The commenter noted that a small
group of indivduals already assigned to an
MHA are exiremely transient, and suggested
that obtaining approval from the former MHA
to redesignate the individuals with a new
MHA would be time-consuming and difficult
The commenter suggested creating a "tran-
sient county designation” which would pre-
clude this approval process The depaniment
responds that the purpose of the approval
process 1S to ensure that the new MHA re-
ceives relevant information about the individ-
ual so that continudy of care may be
provided A “transient county designation”
would not benefit these individuals as it would
preclude such continuity

With regard 1o §402 57, a commenter asked
that the subchapler be revised to clanty who
has the authorty to adma 10 a stale facility
and/or what will be done regarding disagree-
ments about admissions The depariment re-
sponds that the specifics of admissions to a
state facihly exceed the scope of this
subchapter Intormation about admissions is
included in Chapter 402, Subchapter A (con-
cerning Admussions, Transfers, Absences,
and Discharges-Mental Health Facililies)

With regard to §402 57(b), a commenter sug-
gested that there 1s a discrepancy between

the cwrcumstances under which a
preadmission screening by the MHA is re-
quired and the types of slate facility admis-
sions that are counted in community center
performance and workioad measures The
commenter noted that communty centers are
not consistenlly contacted to provdz the
screening when a person preserts to a state
faciity and meets one of the criteria listed as
an exceplion The commenter asked that the
section be revised to requwe the state facility
to contact the community center to request
the screening The department responds that
a faciity must be able to provide emergency
services to an indwidual requinng them, and
1s mandated to do so by law Ditficulties relat-
ing to exceptions to the preadmission screen-
ing should be addressed and worked out on a
local level

Concerning §402 57(e), a commenter noted
the beneit of having the facility nolty the
MHA on the next working day f the patient i1s
admitied after 500 pm or on weekends The
commenter aiso suggested 1 would be even
better to have the facilty contact the MHA 1if
there 1s an MHA 24-hour phone line The
department responds that the means of pro-
viding this notiication should be worked out
on a local level between the MHA and the
tacility

A commenter noted that the intem of
§402 57(e) seemed to be to give prionty to
aliowing the screening of the ndividual to
take place, but suggested the language was
not clear The commenter suggested adding
the phrase, "the receiving MHA will perform
the screening regardless of county of resi-
dence and will imimediately notidy the MHA for
the county of residence " The department re-
sponds that i an individual 1s presenting lor
services N an emergency situation,
§402 56(b)(3) clearly states that the individual
will receive the services in the county where
the person s found to be in need of or re-
quests services However, 1if the indwidual
requests services and it 1s not found to be an
emergency situation, a referral lo the appro-
prate MHA would be made

A commenter suggested that the role of the
continutty of services stali person as outhned
n §402 58(b) appeared to be rather passive
The department responds that active partici-
pation in transtion planning s clearly articu
lated mn the section "Passive” i1s not a term
which 1s appropuiately utiized when referring
to an ettective continuity of services staff per-
son

Concerning  §402 56(b)(3), a commenter
noted that this documentation was not cur-
rently a procedure at his MHA, and asked
whether he should begin doing this The de-
partment responds that this 1s a procedure
which has been requirad for a considerable
amount of time, and the individual should
begin completing the documeniation

With regard to §402 59(a), a commenter
asked how bed capping would impact the
process The departiment responds that en-
hanced collaboration between the MHA and
the facity, which 1s promoted throughout this
new subchapter, should serve to alleviate po-
tential difficulties relating to bed capping

Another commenter noled that maintamning
the authonty to discharge solely with the facil-
ly trealment team i1s mconsistent with the

sysiem dwecttons uader discussion with re-
spect to the concepts of "bed capping® and
"single portal authonty " The department re-
sponds that esithough the facity treatment
team retains clinical authority, the decision to
discharge 1s made with apt consideration of
avallable community alternatives and the ca-
pacity of the MHA to provide appropnate lev-
els of treatment and care Furthermore, the
collaborative approach to treatment plan re-
views during the transition phase promoted
throughout this subchapter leads to more co-
operative decision making which is consistent
with system drections

Concerning the same section, a commenter
expressed concern over the characlerizaion
of "appropriate levels of treatment and care”
in the community as a "willingness of the
MHA" 1ssue The commenter noied that alter-
nalives are tolally dependent upon the types
and quantities of services contracted for by
TXMHMR, the commenter noted that the
avallability of these things has nothing to do
with the wilingness of the MHA to serve
consumers The depariment responds that
use oi the term "willingness™ was an inappro-
priate choice, the term has been replaced
with "capacity "

With regard to §402 59(c), a commenter sug-
gested specitying that the documents be de-
livered 1o the continutty of services statfl of the
appropnale MHA The depariment responds
that the current language does not preclude
this

Several commenters noled that the discharge
summary referenced in §402 59(1) 1s an es-
sential tool for the community center The
commenter asked that the 14-day timeframe
for s submission 1o the community center be
reduced The department responds that the
14-day tmeframe 1s presented as a maxi-
muen, every eftort should be made to ensure
provision of the form at an earlier date when
possible However, a significant portion of the
information contained in the discharge sum-
mary should be exchanged between the facil-
ity and the MHA through plan reviews and
revisions Agam, enhanced collaboration be-
tween the MHA and the facilty should signtfi-
cantly reduce the dependence on a wntten
summary to oblan mformation about the indi-
vidual

Several commenters fook exception to lan-
guage in §402 59(d), noting that it was nol
clear that more than one living sttuation might
need to be explored with the individual prior
to dentifying the one that best meets the
needs and desires of the individual The de-
partment agrees, and language has been
added to the section

The same commenters expressed concern
over the lack of the mdividual's involvement in
any telephone conversations conducted for
the purpose of obtaiming consensus on the
treatment plan between the facility treatment
team/coordinator and the MHA repre-
sentative The department agrees, and a pro-
vision requining the individual (and/or legal
representative, as appiopriate) 1o be invited
to and involved n any such discussions

A commenter suggested that §402 60 should
be expanded to recommend inclusion of per-
sons «dentified by the coordinator in each
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community program in facility meetings perti-
nent to aftercare for minors The department
responds that as written, such involvement 1s
not precluded

A commenter asked that the term "should" be
replaced with the term "shall” throughout
§402.60, The department agrees, and lan-
guage has been changed

Concerning §402 61(a), a commenter noted
that 24-how notice of discharge s nade-
quate The department responds that a col-
laborative planning approach should reduce
the 24-hour notice to an administrative task

A commenter noted that making the MHA
responsible for “implementing community-
based aspects of the aftercare plan® in
§402 61(b) was not appropriate since the
plan was developed by state facility staft The
commenter suggested the MHA should, at
most, be responsible for "considering™ as rec-
ommendations the state facilty’'s community-
based aftercare plan The department re-
sponds that the MHA continuty of services
staff person i1s expected to be actively in-
volved in treatment plan reviews leading up to
transition from the state facility to the commu-
nity Therefore, the MHA will be implementing
a treatment plan that it helped to develop

With regard 1o §40261(c), several
commenters noled that since the community
support plan was developed wihin three
weeks after discharge, a review of it 30 days
after admission to communty- based ser-
vices was inappropriate The commenter sug-
gested holding the review 30 days after
development of the commundy support plan
instead The depariment responds that the
rule has been revised to clanly the existence
of one ITP which evolves In several phases
As revised, that plan 1s to be reviewed within
three weeks of discharge from the hosptal to
address any new issues that have ansen
since discharge The additional review at the
30-day point 1s intended to ensure that all
issues have been addressed and that the
provisions of the treatment plan are being
implemented

Another commenter suggested that the MHA
should have 14 to 21 days to develop a
community support plan after the individual
attends his or her first appomtment at the
MHA The commenter noted that in many
cases, the consumer, shorlly after discharge,
1s admited to a local county hosputal, jalled,
or otherwise unable to be conlacted Based
on revisions to the subchapter, the MHA s
now required to conduct an |TP review within
three weeks after discharge Every effort
should be made to attempt 10 contact the
individual who musses the first appointment to
ensure that services are provided

The same commenter asked whether provi-
sions of §402 61(c) were applicable to per-
sons who are not currently admited to center
services but who will be admitted during the
aftercare appointment or to all persons dis-
charged from a state facity regardless of
admission status with the center The depart-
ment responds that the provision applies to
all person discharged from a state facility

Concerning §402 61(e), a commenter noted
that requiring the MHA to include in the com-

munity support plan the "mental health and
other health care services provided in the
mental health facilty” potentially obligates the
outpatient services 1o provide hospral levels
or near-hospttal levels of service The
commenter suggested that the requirement
places the state faciity in a posiion to dictate
professional practice to the MHA The
commenter suggested revising the section o
delete the absolute requirement that the MHA
include services entified by the state facilty,
but determined by the MHA to be inappropri-
ate or unavaillable The department responds
that the MHA s involved in treatment plan
reviews and revisions leading up to transition
from the facilty to the communty The treat-
ment planning process 1s collaborative, en-
suring that the mdwvidual actually recewves
appropriate services

A commenter noted that the same needs
reflected in §402 61(e) should be considered
and «entified in  subsection (f) The
commenter also suggested that documenta-
tion should be provided dentifying the need,
the reason why the need cannot be ad-
dressed, the potential effects of not address-
ing the need, and a plan to revist these
1ssues and attemplts to access the services in
the future The department responds that the
information required in subsection (f) 1s in
addmion to that required in subsection (e),
therefore, these needs are already dentified
as needing to be addressed The purpose of
ongoing reviews and revisions of the ITP s to
ensure that needs which are not met early on
are addressed at a later date, if shll appropri-
ate

Also concerning §402 61(e), a commenter
asked If the requirements of the community
support plan should track the requirements of
a service plan hsted in the MH and MR Stan-
dards The depariment responds that lan-
guage referencing a community support plan
has been deleted, instead, the ITP s re-
viewed and revised Requirements of ITPs
must be met

A commenter asked for a defintion of admis-
sion as used mn §402 61(f) and (h) The de-
partment responds that admission 1s the pont
at which the individual 1s accepted to services
at the MHA

Concerning §402 62, a commenter asked that
the aftercare plan, if it continues to be appro-
priate, may be deemed by the MHA as the
interim plan The department responds that
the term "aftercare plan” 1s no longer utiized,
rather, the ITP s revised at the transtion
phase If this plan i1s readily available, the
MHA s not precluded from using it as the
interim plan

The same commenter noted that timeframes
for the transfer of patient information are dif-
ferent from MHA to MHA then they are be-
tween the faciity and the MHA The
commenter noted that the issue 1s good clini-
cal documentation readily available to the re-
ceving treatment personnel The depariment
agrees, and has attempted to keep this in
mind in establishing timeframes However,
the timeframes outlined are considered maxi-
mum, collaborative efforts should enhance
the exchange of information

Concerning  §402 62(a)-(c), a commenter
suggested that some dialogue should occur
between the original MHA and the new MHA

before the case i1s closed at 90 days, with
documentation included regarding the slatus
of the individual seeking services al the new
MHA The commenter noled that an addw
tional concern has to do with the implication
that the individual might well be left with this
1ssue not being addressed for 90 days The
department responds that closing the individ-
ual's record 1s an administralive task If an
MHA has not heard from the new MHA within
90 days, a call is generally made to the new
MHA to confirm the transfer so that the case
can be closed

The same commenter asked that a imeframe
for the development of the intennm plan for
services with the person requesting services
be included The department responds that
the intenm plan for services 1s required to be
developed upon adnussion

With regard to §402 63, a commenter asked if
the MHA s still responsible for prepanng a
community support plan under §402 61 when
the consumer i1s discharged to a nursing facil-
ty The department responds that the devel-
opment of a "communty support plan” has
been replaced with an ITP review and rewvi-
sion According to §402 61, the MHA s re-
qured to conduct commundy support
assessments and services for all such place-
ments This includes ITP reviews and revi-
sions to ensure that the level of services
provided to the individual meets ther needs

Concerning §402 63(a), a commenter sug-
gested that the MOU should also address the
provision of speciahzed services under
PASARR, if appropriate The department re-
sponds that these issues should be ad-
dressed as part of the treatment plan review
process

Concerning the same section, a commenter
noted that his facility did not have any MOUs
with nursing homes The department re-
sponds that the adoption of MOUs 1s a rec-
ommendation, if the issues can be addressed
and resolved in an alternative manner, that 1s
highly appropnate

Concerning  §402 63(b)(3), a commenter
noted that even it the patient consents to
including the family member in the planning,
the legal representative could deny the fami-
ly's inclusion The commenter suggested that
no thought has been given to the patient who
must return to the care of his/her family, in
which case the inclusion of the family in the
treatment planming 1s essential The depan-
ment responds that the family’s involvement
in the treatment planming 1s not precluded
unless the indvidual or his/her legal repre-
sentative objects A defintion of legal repre-
sentatve has been added to clanfy its
meaning

Regarding §402 63(b)(4), a commenter wrole
that unmet needs in the area of medication
should only be addressed by nursing statt
The department responds that any staff
should be able to determine if the individual
who has been prescribed medication s out of
that medication Addrtionally, any staff should
be able to contact the physictan or nursing
statf if the individual reports adverse effects

A commenter recommended revision
§402 63(b)(5) to note that attempts to remedy
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the problem might include, "an offer to assist
the individual to find an alternate placement
in another facility." The department responds
that the section has been revised to refiect
that the community support worker shall re-
port the situation, and that the MHA is re-
sponsible for developing and implementing a
plan of action. The plan of action couid in-
clude a number of things, many of which may
be able lo address the problem without dis-
ruption 1o the individual

The same commenter asked that
§402.63(b)(5) be revised to reflect TDHS lan-
guage addressing instances of mustreatment
or injuries of unknown origin The departiment
agrees, and language has been added.

Another commenter suggested deleting
§402 63 and §402.64 from the subchapter
altogether The commenter suggested that
the sections create separate sub-components
of a system which impede continuity of care.
The department responds that the discharg-
ing individuals to nursing homes and the pri-
vate sector creale a different set of
circumstances which requre shghtly different
procedures The sections need to remain

Concerning §402.64, a commenter noled that
the last sentence contamned an tncorrect ref-
erence. The department agrees, and the cor-
rect reference has been included

Concerning §402 65, a commenter wrote o
offer support for Exhibnt C. The department
appreciates the support

Another commenter noted that Exhibit C does
not provide a means to record that the person
resides in another state The department re-
sponds that individuals who reside in another
state are dealt with through procedures out-
hned n Chapter 403, Subchapter H, concern-
ing Interstate Transfer

These sections are adopted under the Texas
Health and Safety Code, §532 015 (Texas
Civil Statutes, Article 5547-202, §2 11), which
provides the Texas Department of Mental
Health and Mental Retardation wih broad
rulemaking powers

§402 51 Purpose The purpose of this
subchapter 1s to outline uniform procedures
lo ensure continuity of services for persons
with mental illness who.

(1) are admutied to mental health
facilities of the Texas Department of Mental
Health and Mental Retardation
(TXMHMR),

(2) are absent for trial placement
(formerly referred to as furlough) or dis-
charged from TXMHMR mental health fa-
cilities to community-based mental health
services, or

(3) transfer from one mental
health authority to another

§402.53. Definitions.  The following words
and terms, when used in this subchapter,
shall have the following meanings, unless
the context clearly indicates otherwise:
Absence-When a person is physi-
cally away from a campus-based location
(ward or dorm) A person may be absent for

hospitalization, a home visit, a special ac-
tivity, transfer to another component, unau-
thorized departure, other reasons, or trial
placement (formerly referred to as fur-
lough). In the event of an absence of more
than 72 hours for a person who is involun-
tarily committed, the court which issued the
order must be notfied. Specific absence
codes are used for tracking by the Client
Assignment and Registration (CARE) sys-
tem

Client Assignment and Registration
System (CARE)-The TXMHMR computer-
ized database which contains assignment
and treatment information about persons
served.

Community-based service
(CBS)-Refers to services provided through
community programs under the jurisdiction
of the Texas Department of Mental Health
and Mental Retardation, by community
mental health and mental retardation cen-
ters, and by independent contract providers
established pursuant to Texas Civil Statutes,
Article 5547-202, et seq.

Continuity of services-The acuvites
designed to ensure coordination of services
to the person served, particularly between
services within the TXMHMR system, to
include joint discharge planning, participa-
tion 1n treatment plan reviews and revisions
during the transition phase, development of
an nterim plan for services (when neces-
sary), designation of a continuity of services
staff person for all individuals admitted to
the MHA, planning/linking activities prior
to transfer or addition of services, treatment
plan review and revision during the commu-
nity support phase, implementation of the
treatment plan recommendations and rev:-
sions while the individual 1s in the commu-
nity, obtaining adequate resources to meet
the person's needs, and other activities as
outlined in the TXMHMR MH Community
Services Standards.

Continuity of services staff per-
son-A staff person specifically designated
by the mental health authority to conduct
continuity of services acuvities, e.g, case-
worker, case manager, liaison worker

County of admission-The county
where a person needs or requests services.

County of residence-The county
where a person resides. County of residence
1s determined by the person's address with
no minimum tme being considered.

Department-The Texas Department
of Mental Health and Mental Retardation.

Discharge-The termiation of treat-
ment of a person served by a facility or a
CBS which denotes the end of active treat-
ment by the facility or CBS.

Individualized  treatment  plan
(ITP)-The plans which an individual and
his or her provider develop to address the
problems, goals, and direction of service
delivery Throughout the process of hospi-
talization and transfer to the community the
ITP evolves 1n several distinct phases, each

addressing the particular needs which are
primary at that particular time. Those
phases, listed here chronologically, are re-
ferred to as:

(A)  Inpatient phase. The
ITP is developed and/or reviewed and re-
vised by the treatment team of the person
served (of which the person served is a
member). The review generally focuses on
addressing the alleviation of those symp-
toms of mental illness which have led to
hospitalization and supporting the patient’s
motivation and capacity to experience fur-
ther growth in community-based treatment
programs.

(B) Transition phase The
ITP is reviewed and revised jointly by the
facility, mental health authority, person
served, and other interested individuals
prior to the absence for trial placement or
discharge of a person served by a state
facility to ensure Linkage to an appropriate
service delivery system The needs ad-
dressed during the review are based on
those idenufied during the inpatient phase,
but generally focus on transition issues. In
addition, the transition phase ensures the
documentation of information about the in-
dividual's MHA liaison, follow-up appoint-
ments, and identification of a location to
which the individual will be discharged/ab-
sent for trial placement

() Communty support
phase-The ITP is reviewed and revised by
the mental health authority and the person
served within three weeks of his/er dis-
charge or absence for trial placement. The
needs addressed during th review are based
on those identified during the transition
phase, with consideration of any 1ssues that
have arisen since discharge from the more
intensive care provided in the state faculity

Interim plan for services-The 1nitial
treatment plan completed by the MHA and
the consumer upon admission to services at
a new MHA or upon transfer from one
MHA to another. The plan should be writ-
ten 1n clear, straightforward language which
provides the person with necessary informa-
tion and provides guidance for the staff. As
outlined in §402.62 of this title (relating to
Development of Interim Plan for Services
for Individuals who Change MHAs) this
plan serves as the foundation for the ITP.

Legal  representattve-The  par-
ent/conservator of a minor or the legal
guardian of an individual, when applicable.

Local service area-A geographic
area made up of one or more counties
which serves to define and delimit the pop-
ulation of persons residing in the area, 1n-
cluding the subpopulation of persons with
mental iiness and mental retardation, and
the extent of the responsibulities of the local
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mental health and mental retardation author-
tties for the area

Mental health authority (MHA)-The
entity designated by the department to plan,
facilitate, coordinate, and provide such ser-
vices to persons with mental illness or with
a dual diagnosis of mental tllness and chem-
ical dependency as are required to be per-
formed at the local level by state law and by
the department

Mental health facility All state hos-
pttals and state centers ptoviding mental
health services and any other agency which
1s now or may hereafter be a facility of the
Texas Department of Mental Health and
Mental Retardation The term includes the
Harris County Psychiatric Center

Mental retardation authority
(MRA)-The entity designated by the de-
partment to plan, facilitate, coordinate, and
provide such services to persons with men-
tal retardation as are required to be per-
formed at the local level by state law and by
the department

Personal care home-An establish-
ment, ncluding an establishment formerly
known as a board and care home, that

(A) furmshes, 1n one or
more facilities, food and shelter to four or
more persons who are unrelated to the pro-
prietor of the establishment,

(B) provides personal care
services, and

(C) provides minor treatment
under the direction and supervision of a
physician licensed by the Texas State Board
of Medical Examuiners, or services which
meet some need beyond basic provision of
food. shelter, and laundry

Planning-linking  activities-Those
activities which facilitate communication
between the person served, CBS staff, facil-
ity staff, and others (as appropriate), to the
end of assuring the cocrdination and deliv-
ery of services. Such activities may include,
but are not limited to, visits by the person
served to the program/placement under con-
sideration for transfer/discharge, familiariz-
ing the person with a program, and
introducing the person to program staff.

Screening-A piocedure to determine
appropriateness and eligibility for admission
to state mental health facilities or
community-based services.

Service district-County or counties
for which a facility has responsibility to
provide inpatient services to individuals re-
siding in that area.

State facility-Any state hospital,
state school, state center, or other agency
which is now or may hereafter be a facility
of the Texas Department of Mental Health
and Mental Retardation.

TXMHMR service system-All state
facilities and all community mental health
and mental retardation centers.

§402 54  General  Principles  Regarding
Conttrnwaty of Services

(a) The concept of continuity of
services 1s designed to ensure that individu-
als moving from the structured environment
of the state facility to the commumty, from
one MHA to another, or from the commu-
nity to a state facility are provided every
support available to enable a successful
transition

(b) The ndividualized treatment
plan (ITP) 1s a tool which is utilized to
facilitate the transiion process, and, as a
result, 18 a dynamic document As the indi-
vidual’s needs change throughout the transi-
tion process, the plan is reviewed and
revised to reflect those changes Key points
1n that comprehensive development process
are 1dentified throughout this subchapler as
the transition phase and the community sup-
port phase (see definition of individualized
treatment plan (ITP) in §405 53 of this ti-
tle)

(c) Each MHA shall follow proce-
dures outlined in §401.164 (relating to Noti-
ficaton and Appeals Process) of Chapter
401, Subchapter G, of this utle (concerning
Community Mental Health and Mental Re-
tardation Centers)

§402 55 Areas of Responsibility

(a) The department has designated
mental health authorities (MHAs) withun
each of the local service areas as responsi-
ble for effecting continuity of services for
persons served by the department in their
local service areas The MHA will ensure
continuity of services actwities, including
the assignment of a continuity of services
staff person to each person served at admis-
sion to any TXMHMR service and at all
tmes, regardless of transfer, until discharge
from the TXMHMR service system.

(b) To facuitate continuity of ser-
vices, the department shall have a contract
or memorandum of understanding with each
MHA which requires that the facility keep
the MHA informed regarding plans, pro-
gress, and proposals for resumption of out-
patient treatment, and which requires that
the MHA provide:

(1) a good-faith effort to make
available and accessible those services spec-
ified in the ITPs of those persons being
dischiarged, placed on absence for trial
placement, or transferred to the MHA, for
as long as the MHA determines that the
person needs services, with documentation
of clinical justification for changing or dis-
continuing services in the person's record;

(2) documentation of personal
or telephone contact within 10 calendar
days of discharge or absence for trial place-
ment (unless specified to be accomplished

earlier in the ITP), the scheduling of follow-
up appointments for persons referred for
community support, and documentation of
the MHA's efforts to have persons served
meet those appointments;

(3) documentation in records of
persons served to reflect the MHA's efforts
to extend services specified in the ITP to all
persons served, including those who are
hard to reach, ie., who miss without re-
scheduling one or more significant service
contacts (such as an appointment with a
physician, case manager, or caseworker, or
another activity important to achieving the
primary treatment goal) within 90 days of
an absence for trial placement or discharge,
unless the person expressly refuses the ser-
vices offered. 1n which case the rejection of
services should be documented 1n the record
of persons admuitted or in a log for persons
not admitted to services;

(4) a good-faith effort to make
available case management services to those
persons  who qualify according to
TXMHMR criteria, with documentation of
any exceptions,

(5) agood-faith effort to arrange
for nonclinical support such as food, cloth-
ing. and shelter 1n cases in which the de-
partment’s assessment indicates that long-
term hospitahization, and chronicity of men-
tal illness, justify such action. This provi-
sion will apply only in situations in which
no other resources are available. Documen-
tation of the assessment of each person’s
need for nonclinical support services will be
filed in tte plan of service using the "Non-
Clinical S:pport Needs Assessment” form,
which is referred to in §402.65 of this title
(relating to Exhibits) as Exhibit A; and

(6) adherence to the timeframes
contained in the "Nursing Facility Aftercare
Assessment Schedule,” which is referred to
n §402.65 of this title (relating to Exhibits)
as Exhibit B.

(¢) Non-MHAs which contract with
the department to provide community-based
extended, transitional, or geriatric care must
sign a memorandum of agreement with the
local MHA outlining the responsibilities for
continuity of services and monitoring.

(d) Placements to personal care
homes will be made only to facilities li-
censed by the Texas Department of Human
Services (TDHS). Facilities which appear to
be operating as unlicensed personal care
homes will be reported to TDHS. Facili-
ty/HA staff who have questions should
contact the TDHS Bureau of Long-Term
Care at (512) 834-6697.

(e) In the event an individual is dis-
charged to a county jail, the discharging
mental health facility treatment team, in
conjunction with the MHA in the area to
which the individual is being discharged,
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will determine if continued mental health
services will be required. If ongoing mental
health services are necessary, the mental
health facility will coordinate with the
MHA to determine whether the services
will be provided by the county jail or the
local MHA If the local MHA is identified
as the responsible agent, the provisions of
this subchapter shall be followed If the
county jail will be providing ongoing men-
tal health care. this will be documented by
the mental health facility

§402 56 Determun:ng County of Residence

(a) The local MHA for each person
served will generally be determined by the
county of residence as established by com-
pleting the "Mental Health Services County
of Residence Determination Worksheet,”
which 1s referred to 1n §402 65 of this utle
(relating to Exhibits) as Exhibit C

(b) The local MHA will not be de-
termined by the county of restdence 1n the
following wtuations

(1) In cases in which a dually
diagnosed person ts recetving services from
both an MHA and an MRA, the local au-
thority with responsibiity for the person
will be the one at which the person recetves
priority services

(2) Consideration will be given
to a request for another MHA to assume
responsibility for provision of services for
individuals who have a valid justification to
receive services outside of the county in
which he or she resides The determinaton
to transfer responsibility will be made by
the receiving MHA after giving due consid-
eration to the needs and wishes of the con-
sumer and family. In such instances, the
continuity of services staff person at each
MHA will ensure compliance with the re-
quirements of this subchapter, consistent
with §402 59 of this title (relating to Devel-
opment of an Inteiim Plan for Services for
Individuals who Change MHAs)

(3) Emergency mental health
services will be provided to individuals by
the MHA for the county where the person is
found to be in need of or requests services.

(4) In cases in which an MHA
assumes financial responsibility for a resi-
dential placement or support costs, it will
remain the responsible MHA unless the
MHA where the residential placement 1s
located agrees to accept the responsibility

(5) In cases where the county of
residence cannot be determined, the MHA
for the county of admission wull be respon-
sible.

(c) If a person who requires MHA
communty support services is discharged
or 1s absent for trial placement from a facil-
ity into a private service system outside the

MHA's local service area, the MHA shall
coordinate with the MHA serving the re-
cewving local service area and determine
whether transfer of MHA responstibilities is
in the person’s best interest to ensure provi-
sion of all needed services. Provisions of
§402.64 of this title (relaung to Entry into
Private Treatment Program of a Person
Served) are to be followed

§402 57 Preadmission Screening, Referral,
and Determiation of the Least Restrictive
Environment.

(a) Prior to a person’s admission to
a mental health facility, the appropriate
MHA will be responsible for screening the
person to determune the most appropriate
placement 1n the least restrictive environ-
ment

(b) Persons admitted to a mental
health facility which 1 not designated as the
MHA for the local service area must receive
a preadmussion screcning by the MHA, ex-
cept 1in situations in which

(1) there 1s @ memorandum of
understanding  between the mental health
facility and the MHA where 1t is stated that
the facility will perform the screening,

(2) there 1s an emergency ad-
mission, or

(3) a person 1s physically pre-
sent at the mental health facility and contact
with the MHA determines that appropriate
community-based services are not readily
avallable

(c) The MHA must communicate
information necessary for optimum treat-
ment to the state facility prior to or at the
ume of admission, to include:

(1) 1dentifying data, including
address,

(2) legal status,

(3) perunent medical and medi-
cation information,

(4) behavioral data, and

(5) other pertinent treatment 1n-
formation.

(d) If a person is admitted to a
mental health facility on an emergency
commitment or order of protective custody
without being prescreened by the appropri-
ate MHA, the facility will immediately no-
tify the appropriate MHA

{e) In instances where an MHA
screens a person who resides in another
county, the screening MHA will immedi-
ately notify the MHA for the county of
residence.

§402.59. Transttion Phase: ITP Review and
Revision

(a) The deciston to place a person
on absence for trial placement or to dis-

charge the person from a mental health
facility is the professional responsibility of
the facility treatment team. Criteria for dis-
charge have been outlined in Chapter 402,
Subchapter A, of this title (relating to Ad-
mussions, Transfers, Absences, and Dis-
charges-Mental Health  Facilities). In
making this decision, consideration should
be given to available community alterna-
tives and the capacity of the MHA to pro-
vide appropriate levels of treatment and
care

(b) Prior to the person being placed
on absence for trial placement or discharge
from a mental health facility, a treatment
plan review focusing on transition 1ssues
should be conducted with participation
from

(1) the mental health facility
treatment team/coordinator;

(2) the MHA representative,

(3)  the person served andfor
hisher legal representative;

(4)  family members with the
consent of the person served or his/her legal
representative, and

(5) other appropriate individuals
requested by the person served or his/her
legal representative

(c) The revised ITP must, at mini-
mum, be accompanied by the "Transition
Phase ITP Review Phase (MHRS 4-6
form). which 1s referred to in §402.65 of
this title (relating to Exhubits) as Exhibit D,
the "Referral Instructions” (MHRS 4-7
form), which is referred to in §402.65 of
this title (relating to Exhibits) as Exhibit E,
and copues of all available pertinent current
summaries and assessments. Copies of these
documents will be mailed, faxed, or other-
wise delivered to the appropnate MHA
within 24 hours of discharge or absence for
trial placement.

(d) The revised ITP will identify
the safest, most approprate living situation
that will be avatlable to the person served if
absent for tnial placement or discharged.
More than one living situation may need to
be explored until one which best meets the
needs and desires of the individual is lo-
cated. Documentation 1n the person's record
established by the MHA will reflect the
discussion of the placement(s) with the per-
son and indicate the person’s reaction (ac-
ceptance or refusal) to the proposed
placement(s).

(e) If circumstances preclude joint
meetings between the facility treatment
team/coordinator and the MHA repre-
sentative, consensus on the plan should be
achieved via telephone prior to absence for
trial placement or discharge. Such consen-
sus between the facility and the MHA shall
be documented in the person's record, in-
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cluding the names of the staff who devel-
oped the plan. by the MHA and
documented in the revised treatment plan by
the facility The individual served (or legal
representative, as appropriate) shall be in-
vited to and involved 1n any such discus-
sions

() The person served or legal rep-
resentative, as appropriate, shall sign the
revised treatment plan, or documentation of
the reason for failure to sign shall be made
The plan shall include a statement that per-
sons signing the plan understand that ot and
supporting documents will be sent to the
MHA

(g) A person who 1s absent tor trial
placement 18 the responsibility of the MHA
unless there s an anteragency agreement
which specifies services are to be provided
by the facility

(h) A transtion phase treatment
plan review and revision 15 not necessary
for persons on unauthorized departures from
facilines  For nursing facility placements,
the "Instial Aftercare Form.” which 1y re-
terred to 1n §402 65 of this utle (relating to
Exhibits) as Exhibit F. should be com-
pleted

(1) Wuhun ten days of discharge or
absence for tnal placement, the facility shall
mail, tax, or otherwise deliver a copy of the
indwvidual’s discharge summary to the ap-
propriate MHA

S402 60 Specral - Consederations for [TP
Reviews for Minors During the Transiion
Phase

(a) Every effort shall be made to
ensure participation of the parents/conserva-
tor of the munor 1n ITP reviews during the
transition phase If the parents/conservator
are unable to attend 1 person, arrangements
for attendance via teleconference shall be
pursued Other means of keeping the indi-
vidual(s) informed. such as weekly phone
calls, as appropriate, shall be considered

(b) Upon admission to services, an
estunated length of stay shall be developed
in order to ensure that sufficient ume 1s
permitted to complete transition planning
for minors

(c) Under no circumstances shall a
muinor be discharged or absent for tnal
placement without the identification of a
spectfic location where the minor will be
located for tnal placement or discharge Al-
though the mnor may, in some circum-
stances, be discharged/absent for trial
placement 1n the custody of the state, the
treatment plan may not sumply identify the
state agency as the location of tnal place-
ment or discharge

(d) Minors age 16 and over who are
voluntarily admiutted to mental health ser-

vices and request discharge must be af-
forded the procedures outlined in §404 157
of this title (relating to Rights of Persons
Voluntarily Admitted to Inpatient Services)
However, every effort shall be made to
ensure that the munor is released to a spe-
cific individual or location The treatment
planning process shall address the 1ssue of
procedures upon the munor's request for
discharge early in the minor’s stay

§0261 Absence for Trial Plucement!Diy
charge and TP Reviews During the Com
mumty Support Phasve

(a) No later than 24 hours prior to
an absence for trial placement or discharge,
the facility will notify the MHA by tele-
phone, fax, or writen document of

(1) identifying data, including
address,

(2) legal dtatus,

(3) when and where the person
will be located for tnal placement or dis-
charged,

(4) pertiment medical informa-

tion,
(5) current medications,
(6) behavioral data, and

(7) other pertinent treatment 1n-
formation, ncluding the ndividualized
treatment plan

(b) The MHA, through 1ts assjgned
conunuity of services staff person, 15 re-
sponsible  for implementing community-
based aspects of the ITP from the tume that
absence for tnial placement or discharge
from the facdity begins

(c) An ITP review must be con-
ducted by the MHA within three weeks
after the person 1s absent for trial placement
or discharged from the facility The ITP
review requires the participation of the
MHA representative, the person served
and/or legal representative and:

(1) family members with the
consent of the person served or hisher legal
representative, and

(2) other approprate individuals
requested by the person served or histher
legal representative.

(d) The I'TP will be tailored accord-
ing to treatment plan standards in the
TXMHMR MH Community Services Stan-
dards and other applicable references

(e) Mental health and other health
care services provided i1n the mental health
facility which are needed 1n the community
by the person served will be addressed 1n
the ITP review The plan will also identify
residential, vocational, educational, social,
financial, and other supportive services 1n-

cluding case management, which are neces-
sary and available to enhance or sustain the
capacity of the person to function in the
community Involvement of family and/or
community resources as support systems
will be addressed

(f) The ITP will contamn the per-
son’s date of admission to community-
based services and a description of any
needs the person may have that cannot be
addressed by present treatment

(g) Should the person mmplicttly or
exphicitly refuse services, full documenta-
tion of this refusal must be made n the
person’s record to include staff actions to
overcome the refusal and the person’s re-
sponse ‘The person’s continuty of services
staff person 15 responsible for ensuring that
the person understands that continued ser-
vices on an outpatient basis might prevent a
relapse which may lead to readmission

(h) Thirty days after admission of
the person to community-based services, the
designated continuity of services staft per-
son from the MHA will conduct a follow-up
review of the ITP and commumty adjust-
ment This review must include a summary
of contacts, mterventions implemented. and
the response of the person served to prob-
lems/goalsfobjectives  The review  should
also address any interventions which have
not been implemented and the reasons why
Subsequent  reviews  are  to  follow
TXMHMR MH Community Services Stan-
dards and other applicable standards

(1) As supulated 1n recent negotia-
tions and 1n the 1992 RAJ Settlement
Agreement, the provision of community
support services to persons discharged from
a state hospital and reassigned to an MHA
will self-monitor their commumity support
services and provide a quarterly report to
the RAJ coordinator

§402 62 Development of an Interim Plun
Sfor Services for Indviduals Who Change
MHA\

(a) Wken a person relocates to an-
other county and seeks services from the
MHA without prior knowledge of the ongs-
nal MHA, the MHA where the person 1s
seeking services will promptly notfy the
original MHA

(1) The oniginal MHA will for-
ward informauon, including information
outhned i TXMHMR MH Community
Services Standards (standard 6 3 P), to the
new MHA within 5 calendar days of notfi-
cation The onginal MHA will maintain the
person’s case in open status until notified
that the person has been admitted to ser-
vices at the new MHA, or for 90 days.
whichever comes first

(2) Upon admussion, the new
MHA arranges for the transfer of county of
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residence in CARE by the original MHA
and develops an interim plan for services
with the person requesting services.

(3) Within 45 days following
the development of the interim plan for
services, an individualized treatment plan
which 1s consistent with the basic elements
of the previous ITP is developed

(b) When a person relocates to a
new county with the knowledge of the orig-
inal MHA, the original MHA mantains the
person in open status until the new MHA
admits to services, or for 90 days, which-
ever comes first The following steps are
followed to implement the transfer

(1)  The assigned conunuity of
services staff person at the original MHA
notifies the new MHA of the person's re-
quest for services, and discusses any clint-
cally relevant information which might help
the new MHA to meet the person’s needs

(2) The assigned conunuity of
services staff person

(A) obtains an
pointment with the new MHA,

mtial  ap-

(B) provides the person with
sufficient medscauon unul the nal ap-
pointment date at the new MHA, and

(C) forwards, within 5 cal-
endar days, information pertinent to the per-
son’s treatment, Including information
outlined in TXMHMR MH Community
Services Standards (standard 6.3.P.)

(3) Upon admussion, the new
MHA arranges for the transfer of county of
residence in CARE by the original MHA
and develops an interim plan for services
with the person requesting services.

(4) Within 45 days following
the development of the intersm plan for
services, an individualized treatment plan
which is consistent with the basic elements
of the previous ITP 1s developed.

(c) When an individual requests re-
location while residing in a state facility,
the original MHA maintsins the person's
case in open status until notified by the new
MHA that the person is admitted to ser-
vices, or for 90 days, whichever comes first.
To implement admission relocation, the fol-
lowing steps are followed:

(1) Representatives from the
original MHA and the MHA serving the
county where the person wishes to reside
meet with appropriate facility staff and the
person prior to his or her release from the
facility to develop a joint discharge plan.
The meeting is documented in the person’s
record at the facility and at each affected
MHA. The mesting may take place by

phone if distance prevents meeting in per-
son. with arrangements documented in the
person's record at the facility and at each
affected MHA.

(2)  All responsibilities for con-
tinuity of services and community support
are assumed by the new MHA after the
individual 1s admitted to services unless
specified otherwise in a writlen agreement
between the MHAs and the person

(3) Transfer of county of resi-
dence in CARE by the onginal MHA must
be arranged for by the new MHA when the
person 1s admitted to services

§402 63 Nursing Facidity PlacementiCom-
munity Support

(a) Prior to placement into a nurs-
ing facility it 1s recommended that repre-
sentatives of the MHA and the nursing
factity adopt a memorandum of under-
standing that establishes respective respon-
sibillities for community support services
The MOU should address pertinent issues
such as access to resident and records by
MHA staff, frequency of contact, notifica-
tion 1n the event of relocation, cnsis, and/or
death

(b) Commumuty support  assess-
ments and services are required for all di-
rect placements from mental health facilites
nto nursing facilities

(1) An minal commun:ty sup-
port assessment form shall be completed b,
mental health facility staff as a part o: the
ITP review within 24 hours of placement. A
copy of the imtial assessment form shall be
forwarded to the MHA at the time of place-
ment. Mental health facility staff should
ensure and document that nursing facilities
and MHAs involved in community support
have received all critical clinical informa-
tion at the time of placement. Mental health
facility staff shall indicate in CARE that the
individual is being discharged to or is ab-
sent for trial placement at a nunsing facility.

(2) Following placement, mini-
mal community support assessments are to
be completed by the MHA in accordance
with the schedule outlined in the "Nursing
Facility Community Support Assessment
Schedule,” which is referred to in §402.65
of this title (relating to Exhibits) as Exhibit
B. A community support assessment form is
completed at the time of each assessment,
and the MHA documents assessment date
and type of contact (face-to-face or tele-
phone) in CARE. When individuals are ab-
sent for trial placement it is the
responsibility of the mental health facility to
indicate discharges in CARE as they occur.

(3) In addition to conferring
with the consumer and reviewing the nurs-
ing facility plan of care, the MHA may, in
monitoring the nursing facility resident'’s

condition, confer with the facility adminus-
trator, the director of nursing, the activity
director, the attending physician, the MHA
physician, family members, and other ap-
propriate knowledgeable and interested per-
sons to evaluate the consumer's total
functioning Consent shall be obtained from
the person served or his/her legal repre-
sentative prior to contactng family m:m-
bers and other persons not directly
responsible for the person’s clinical care

(4) MHA staff should document
any problems or unmet needs in the areas of
medication, phycical, independent function-
ing, and adherence to the treatment plan

(5) If during the course of com-
munity support assessment 1t 1s established
that the nursing facility resident 1s receiving
substandard care or if 1t appears that the
nursing facility 1s not adequately providing
for the care of the individual, the commu-
nity support worker shall report the situa-
tion to histher supervisor, document the
existence of the situation, and develop. doc-
ument, and implement a plan of action,
which may include increased assessments
and advocacy and/or provision of technical
assistance to improve service Severe, re-
current, or unaddressed problems 1n nursing
facility care or any instance of mustreat-
ment, abuse or neglect, or 1njunes of un-
known ongin shall be reported to the
complaint hotlin. operated by the Texas
Department of Human Services (1-800-458-
9858)

(6) Community support services
may be discontinued if the consumer meets
MHA criteria for terminating services and
they have been in placement a mimmum of
one year and have not been receiving psy-
choactive medication for a mimmum of
sixty days When services are discontinued
this action should be indicated in CARE

§402.64 Entry into Private Treatment Pro-
gram of a Person Served.  When a person
is absent for trial placement or discharged
to a private service system such as private
inpatient care, private psychiatric services,
private residential facility, or private inter-
mediate care facuity (e.g. nursing,
ICF/MR), the MHA and facility staff shall
review the ITP prior to the person’s entry
into the private treatment program. The re-
view should also be conducted with the
private provider's participation whenever
practicable. After the person is discharged
from the facility and enters the private treat-
ment program, the MHA relinquishes its
responsibility for community support ser-
vices unless such services (e.g.. outpatient
services, psychosocial rehabilitation, case
management, etc.) are negotiated in the ITP.
If so, an additional ITP review shall be
conducted in accord with §402.61 of this
title (relating to Absence for Trial Pla.e-
ment/Discharge and ITP Reviews Durng
the Community Support Phase).
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§402 65. Exlubits  Copies of the following
exhibits are available from the Texas De-
partment of Mental Health and Mental Re-
tardation, P. O Box 12668, Austin, Texas
78711,

(1) Exhibit
Support Needs Assessment

(2) Exhibit B-Nursing Facility
Community Support Assessment Schedule

(3)  Exhibit C-Mental Health
Services County of Residence Determina-
tion Worksheet

(4) Exhibit D-Transition Phase
ITP Review Phase (MHRS 4-6 form)

(5) Exhibit E-Referral Instruc-
tons (MHRS 4-7 form)

(6) Exhibit F-Nursing Facility
Community Support Assessment Form

A-Non-Clinical

$§402 66 References
the following

(1) Texas Health
Code, §571 001, et seq.

(2) Texas Health and Safety
Code, §531001, et seq.

(3)  Texas Health and Safety
Code. §591001, et seq.

(4)  Texas Health and Safety
Code, §§571001-571 005,

(5) 42 Code of Federal Regula-
tons, Part 2,

(6) Chapter 401, Subchapter G.
of this utle (relating to Community Mental
Health and Mental Retardation Centers,

(7) Chapter 402, Subchapter A
of this utle, relating to Admussions, Trans-
fers, Absences. and Discharges-Mental
Health Faciities,

(8) Chapter 403, Subchapter K
of this title, relaung to Client-Idenufying
Information,

(99 TXMHMR Mental Health
Record System,

(10) TXMHMR MH Commu-
mty Services Standards, and

(1) 1992 RAJ
Agreement

Reference 1s made 10

and Safety

Settlement

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 21, 1994

TRD-8435060 Anne K Ulley

Charrman

Texas Board of Menial
Healith and Mental

Ratardation
Effective date February 11, 1994

Proposal publication date- November 9, 1993

For further information, please call (512)

206-4516

L4 ¢ ¢

Subchapter F. Continuity of
Services-Mental Retardation
Campus-based Components

e 25 TAC §§402.214-402.216

The Texas Department of Mental Heatth and
Mental Retardation (TXMHMR) adopls the re-
peal of §§402 214-402 216 of existing Chap-
ter 402, Subchapter F governing continudty of
services-mental retardation campus-based
components, wihout changes to proposed
text as published in the November 2, 199,
issue of the Texas Register (18 TexReg
7909) Sections 402 217-402 219, which also
were proposed for repeal. will not be adopted
at this ime The process and requirements
described in repealed sections involving the
movement of individuals with mental retarda-
tion trom state facilities to settings i the
commumity have been incorporated into new
§§402311-402 323 of Chapler 402,
Subchapter I, concerming movement of indi
viduals with mental retardation from depait
ment facihies  which 1s  adopted
contemporaneously mn this issue of Texas
Register

A public hearng was held on November 30,
1993 No testmony was oflered No written
comments were receved

The repeals are adopted under Texas Health
and Safety Code, Tile 7, §532 015, which
provides the Texas Board of Menlal Health
and Mental Relardation Boad with
rulemakig authorty

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authonty

Issued in Austin, Texas, on January 21, 19684

TRD-9435054 Ann Utley

Chairman

Texas Board of Mental
Health and Mental
Retardation

Effective date May 1, 1994

Proposal publication date November 2, 1993
For further information, please call (512)
206-4670

¢ ¢ L

Subchapter G. Determination
of Least Restrictive Environ-
ment-Mental Retardation
Services

o 28 TAC §§402.241-402.249

The Texas Department of Mental Health and
Mental Retardation (TOMHMR) adopis the
repeal of §402241-402 249 concerning the
determination of least restrnctive environ-
ment-mental retardation services, wihout
changes 1o the proposed text as published in

the December 17, 1993, issue of the Texas
Register (18 TexReg 9698)

The repeal 1s a result of key provisions having
been incorporated n the new Chapter 402,
Subchapter |, concerming movement of mdi-
viduals with mental retardation from depart-
ment faciities, which 1s contemporaneously
adopted in this 1ssue of the Texas Register

No public comment was received

The repeals are adopted under the Texas
Health and Safety Code, Tile 7, §532 015,
which provides the Texas Board of Mental
Health and Mental Retardalion  with
rulemaking powers

This agency hereby certities that the rute as
adopted has been reviewed by legal counsel
and found to be a vald exe:cise of the a jen
cy's legal authority

Issued v Austin, Texas, on January 21 1994

TRD 9435067 Ann Utley

Chairman

Toxas Board of Mental
Haalh and Montal
Retardation

Eftective date February 11 1994
Proposal publication date November 9 1993

For further iformation, please call
206 4570

¢ ¢ ¢

Subchapter I Movement of In-
dividuals with Mental Reta-
dation from Depaitment Fa-
cilities

o 25 TAC §§402.311-402.323

The Texas Department of Mental Health and
Mental Retardation (TXMHMR) adopts new
§§402311-402323 of Chapter 402,
Subchapter 1, concerming movement of ndi-
viduals with mentai retardation trom depan-
ment facilities Sections 402 311,
402 313-402 319, and 40221 are adopted
with changes to the text as published in the
November 2, 1993, 1ssue of Texas Register
(18 TexReg 7910) Sectons 402312,
402 320, 402 322, and 402 323 are adopted
without changes and will not be republished

(512)

Both the proposal and the field review draft
which preceded 1t were developed by a large
task force which included representatives of
private providers, MRAs, department facili-
ties, and Central Office, and which met
monthly for most of 1992 The task force also
met in December 1993 to recommend revi-
sions to the proposal in response to com-
ment The effective date of the subchapter
will be delayed until May 1, 1994, to permit
extensive training sessions which will be of-
fered on a regional basts by Mental Retarda-
ton Services In addition, MR Services plans
to monitor the implementation of these prowvi
sions to collect data and information on
whether the new processes described in the
subchapter are working effectively and effi-
cently If necessary, revisions to the
subchapter will be recommended as a result
of the monitoriig
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Throughout the subchapter seemingly small
but significant changes in language have
been made which reflect the department's
intent that the ndividual should be involved in
all aspects of decision-making regarding rest-
dential services Appropriate revisions have
been made n §§402 313 (dehnition of com-
munity living profile), 402 315(a) and new (h),
402317¢a) and (1)(3). 402318(g), and
402 219(a) Also throughout the subchapter
the term “communiy program” has been sub-
shituted for "community provider™ and “home"
m §§402 315(a)(4), 402317(a). and
402 318(a)

In §402 311, language has been moditied to
clanty that the subchapter addresses the role
of the memal retardation authornty (MRA) with
respect 1o those residents of state facilities
who have not been recommended for com
mumly ving The statutory authouty which
permts monitoring by MRAs of private o
viders serving ndividuals furloughed or dis
charged from faciimes has been teferenced

In §402 313 the detlmtion ol “actively m
volved™ has been revised to delete a reler
ence to “abilty 1o commumcate ”  The
dehition of “communily piogram” has been
revised to use “people st language A el
erence 1o The Accreditahon Council has been
contected i the detution of “ehgible provid
o - Clantying language has been added 1o
the definition of “mterdiscplnary team”™ con
cerning the composihon of the 1DT The deh
mtion of "MRA" has been modihed 10 be
consistent with the definition i the Texas
Health and Salety Code §533 035

In §402 314(b). the language has been e
visedd to be more imperative In subsection
(c). the language has been modilied to reflect
that the department will provkde consultation
and support to the MRA which n turn will
coordinate ettorts with the provider to ensure
continung residential services A new sub
section (d) has been added to the section
referencing a new notification and appeals
process included in another department rule

Provisions have been ieordered n §402 315
with subsection (e) of the proposal beconuing
a new subsection (k) with a subsequent relet-
tering of the other subsections A sentence
has been added to the relettered subsection
(e) that requires the facility to provide certan
information to the MRA

In §402 316, subsections (c) and (d) have
been reordered A new paragiaph (1) has
been added to the new subsection (d) which
clarifies the purpose of the communily living
prolle New language in renumbered para-
graph (4) of that same subsection has been
revised to clanfy that ether a deternunation of
menlal retardation or a comprehensive diag-
nosis and evaluation must have been per-
formed, and that the date of assessment
must be provided To improve readability,
portions of the stem n new subsection (d)
have been deleted and the language incorpo-
rated nto a new subsection (e) The remain-
g subsections have been relettered Also in
the interest of heightened readabilily, subsec-
tion (f) has been rewritten with the last phrase
of the sentence being placed first A sentence
1s added to subsection (f) which specifies that
the community hving profile 1s to be consid-
ered a referral only if it 1s specifically desig-

nated as such In subsection (g), language
has been revised to clanfy that the MRA 1s to
keep the faclity informed of which ehgble
providers receive the community ving profile
In subsection (h), the word “written” 1s deleted
to allow a provider to make an oral request
for additional information A revision to sub-
section (1) requwes that eligible providers
must indicate an mnterest n serving a specific
individual rather than any mdividual who fits
certam criteria The teim “eligible provider” 1s
substituted for "home™ in subsection (§)(2) In
subsection (k)(8). “parent” 1s replaced by the
moie specthic "any legally authonzed repre-
sentative "

Language has been added to §402 317(a) to
clanfy who may call an IDT meeting In sub
section (d). language has been added to clar
iy that participation n the IDT meeting by
phone may be ananged f rescheduling 1s not
feasible A phrase has been added to subsec
tion (1)(2) specilying that the MRA s 1esponsi
ble lor necessary quality assurance activilies
mcluding cettiication of the residence. it ap
popnate A timeframe {or completion of the
arbiration process has been added else
whete n sabsection (1)

Timekrames  also  have been added n
§§402 318(a) and (c). where timetames al
ready weire given the time has heen specihied
as working or calendar days In subsection (f)
the term “duect care stall” 1s more accurately
rendeted as “diect conlact statt ™ Clantying
language has been added m the same sub
section that specities thal only the relevant
portions of the community living plan need to
be communicated to the physician, duect
contact staft, consultants, and others who will
be provding services n the communiy

A piovision has been added in §402 319(a)
specifying that case management activiies
will be provided in accoidance with depan
ment policies and procedures A grammatical
enoi 15 corected in paragraph (1) of the
subsection Clanfication 1s provided in sub-
section (c) that a MRA statf person will con-
duct quarterly visits In subsection (d). the
MRA s charged with knowing a provider's
certificalion or licensure status A rewriting of
subsection (e)(2) clanfies that "signiticant, un-
resolved problems™ are to be reporied by the
MRA staif person to the appropriate certifying
o hcensing agency In subsection (f), 1t 1s
clarified that the progress note 1s to be n-
cluded n the records of the MRA The terms
"screen” and “screenmng” are substituted for
"assess” and "assessment” in subsection (1)

In §402 321, a parenthetical phrase has been
added for the benefit of those not yet familiar
with the recodification of legislation affecting
the department, the phrase specihies that the
referenced chapters in the Texas Health and
Safety Code are commonly known as the
Persons with Mental Retardation Act A refer-
ence 1o the TXMHMR Case Management Op-
erating Instructions, 401-2, has been
ncluded

A public hearing was held on November 30,
1993 No testimony was oftered Written com-
ments were received from the parent of a
state school resident, the Parent Association
for the Retarded of Texas. Austin-Travis
County MHMR, Dallas County MHMR Cen-
ter, MHMR Services for Concho Valley, Ad-
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vocacy, Inc, The Texas Councl of
Community Mental Health and Mental Retar-
dation Cenlers, Inc, Concept 6 of Austin, a
service provider from the private sector, and
Rock House Inc of Stephenville, also a ses-
vice provider from the private sector

A commenter noted thal references to "par-
ent” n the held review draft ot the rule had
been changed to “legally authorized repre-
sentative” and questioned whether a parent
who was unable to aftord the cost of obtaining
a guardianship would no longer be permitted
to advocate tor an adult child 1esiding n a
state school The department responds that
an actively mvolved parent wouki never be
prevented from advocating for «n adult chikd,
however, but explains that only the parent
who has been court appomnted as the guard
an of that adult chikd has the legal nght to
piovide consent for that indwidual

A commenter noted that the rute only men
tions home and conunutty based service
(HCS) programs once and seems to emnpha
sie the lacity based model ol provikhing
community iving  settings  The  conmenter
recommended the meorporahion of language
thioughout the  sections  1elerencing  both
approaches  The department responds that
language has been modihed as requested in
several instances,

A commenter suggosted haming was neoeded
tor the stalt ol state taciihes, MRAs  and
private peoveders on the regquitements of the
rule and also on the change in emphasis for
case manayers The department responds
that regional traming session.  are bemg
planned lo ensure consistency in the pre
sentatior. of mformation a single team
compusing depantment, MRA_ and private
sector staft will conduct each session The
eftective date ol the rule will be delayed untl
May 1, 1994, to accommodale the traiming

A commenter suggested that the rule 1s de-
signed to move all tesidents fiom state facil-
ties, and that such a policy 15 not w1 the best
interests of those resklents, theu familes, o
ol the State of Texas The department dis-
agrees with this charactenization of the pu-
pose of the i1ule and stiesses that the
provisions are m comphance with the Texas
Health and Salety Code, Tile 7, §592 013,
which requires the department to ensure that
individuals it serves live i the least restrictive
envionment appropriate to the ndivdual's
needs and abilities, and §594 011 which re-
qurres the department to transfer, furlough, or
dischaige a resdent for whom the facility no
longer represents the least restrictive envien-
ment

A commenter requested that the rule cite the
statutory authonty for the public sector moni-
toring of persons placed into a private sector
service setting The department responds
that the appropnate citation has been added
to §402311 The same commenter recom-
mended that the department continue to ad-
vocate for a "cnisp process” for the movement
of persens from the state schools to
community-based settings so that service
providers do nol lose excessive revenue
wilnle holding a services “siot ™ Another
commenter recommended that tmehnes
should be established throughout the rule to
ensure that unnecessary bureaucratic delays




do not occur. The depariment responds to
both comments that Mental Retardation Ser-
vices will be monitoring the implementation of
this subchapler closely to ensure that unnec-
essary barriers do not occur in the process
for those stale school residents who will be
moving into community service settings. In
addition, timelines have been specified for
crucial junctures in the movement process.

A commenter recommended the addition of a
provision in the purpose section specifying
that the subchapter discusses the role of the
MRA with respect to residents of state
schools who are not recommended for com-
munity living and with respect to the MRA's
role on the facilty IDT. Additionally, the
commenter recommended the use of "coordi-
nate” rather than “provide.” A second
commenter concurred with the latter sugges-
tion. The departiment agrees and has made
the revisions.

A commenter recommended the deletion of
subparagraph (D) under the definition of "ac-
lively involved™ in §402.313, noting that "abil-
ity to communicate® does not relate to active
involvement and that the other items accu-
rately capture the nature of the relationship.
Another commenter recommended the inclu-
sion of language specifying that facility or
MRA staff should not be considered an advo-
cate for the individual. The department
agrees with the first suggestion and has re-
vised the definition accordingly, but declines
to make the second change since the issue of
who may be considered to be "actively in-
volved” is adequately addressed in §402.314.

A commenter recommended smali but signifi-
cant revisions in language in the detinition of
"community living slan™ and "community pro-
gram” (§402.313) and in several places
throughout §402.315 and §§402.317-402.319
with the intention of emphasizing that the
individual should be involved in all aspects of
decision-making regarding living arrange-
ments. The department agrees and has re-
vised language accordingly.

A commenter questioned why monitoring was
eliminated from the list in the definition of
"continuity of service activities” in §402.313
and noted that parents consider this an im-
portant activity. The department responds
that item subparagraph (E) in the definition
refers to visits by MRA staff following the
move o the community and that the purpose
and expectations of these visits are described
in §402.319. In addition, the department ex-
plains that the term "monitoring” deliberately
has been avoided in this subchapter to avoid
confusion with visits made by slaff of the
agency or agencies administering standards
with which the comimunity setting must com-

ply.

Two commenters stated that foster homes, as
listed in the definition of eligible provider, are
not appropriate residential options for per-
sons with menital retardation. The department
disagrees and responds that foster homes
may be viable options depending upon the
spacific needs of the inclividual being consid-
ered for movement to the community.

A commenter requested clarification on
whether a provider would be considered to be
*gligible” if the individual were a minor and

the provider only operated facilities for adults,
or it the individual were female and the pro-
vider only served males. The department re-
sponds that the term is intended to delineate
that group of providers who meet certain ba-
sic requirements and have entered into a
memorandum of agreement (MOA) with the
MRA. Determining whether the provider's
services meet the needs of a specific individ-
ual is a separate issue which is only deter-
mined by the IDT, which will make the final
recommendation based on all relevant fac-
tors.

A commenter suggested revisions to the defi-
nition of “interdisciplinary team" with an ex-
planation that the current definition places too
much emphasis on MR professionals The
commenter also suggested that "actively in-
volved” persons be included as part of the
IDT. The department declines to make the
revisions as requested and responds that the
core of the definition, which specifies the
membership of professionals and paraprofes-
sionals, is prescribed by statute and is in-
cluded to avoid confusion. The listing in
subparagraph (A) -(F) s included, as it has
been in department rules for many years, to
further delineate the disciplings which need to
be represented by the professionals and
paraprofessionals on the team An "actively
involved™ person who i1s not a "legally autho-
rized representative” can take part in discus-
sions and provide information about the
individual, but has no legal standing to pro-
vide consenl.

A commenter questioned why the PRC is
included as part of the IDT. The department
responds that the option for the PRC’s inclu-
sion is mandated in the Texas Health and
Safety Code, §596.008, in which the duties of
the PRC are listed.

In commenting on the definition of “legally
adequate consent,” a commenter stated that
it is imperative that an individual's capacily be
determined and appropriate measures taken
to ensure legal representation prior to a rec-
ommendation for communtty services. The
department acknowledges that this is a con-
tinuing 1ssue that cannot be resolved within
the context of this subchapter but must be
addressed through legislation.

A commenter requested that the department
define "mental retardation authority” consis-
tent with the language in the Texas Health
and Safety Code, §533.035. The department
agrees and has modified the definition ac-
cordingly.

A commenter recommended that "support
services" be added to the definition of "mental
retardation services." The department con-
curs with the suggestion and has revised the
language accordingly.

In commenting on §402.314 governing
philosophy and principles, a commenter
noted that communiy-based ICF/MRs may
utihze surrogate decision makers and ques-
fioned why slate facililies could not do the
same. The department resporxis that Senate
Bill 1142 of the 73rd Legislature specifically
excluded state facilities from accessing the
surrogate decision-maker process estab-
lished by the legislation.

Four commenters expressed concerns with
§402 314(c). They described the provision
variously as ambiguous and as inappropri-
ately placing what should be shared responsi-
bility for the continuity of residential services
on the MRA. The depariment has moedified
the language to reflect the concerns.

A commenter questioned the meaning of
"equal access” as used in §402. 315(c) and
requested the inclusion of detailed proce-
dures to be used by the MRA. The
commenter further noted that the provision is
in confiict with the "individual choice" principle
expressed elsewhere in the subchapter. The
depariment responds that the provision is as
clear as possible given that each individual is
unique.

A commenter noled in conjunction with
§402.315(d) that problems still exist with ob-
taining consent for those individuals unable to
provide consent. The department acknow-
ledges that this is a continuing issue that
cannot be resolved within the context of this
subchapter but must be addressed through
legislation.

A commenter suggested a reordering of the
provisions within §402 315 to enhance read-
ability The department concurs and has re-
vised the section accordingly.

A commenter questioned the apparent as-
sumption upon which old subsection (e) (2),
now (k)(2), of §402.315 is based. Specifically,
the commenter queslioned why the appropri-
ate living option for an individual should be
presumed to involve moving from the facility,
suggested that perhaps the individual should
stay in the facilty, and recommended that the
reference to "identification . . . of services the
individual would require to reside successfully
in the community” should be deleted until a
recommendation for communily living has
been made The department responds that
for many residents of state schools, the IDT
does recommend remaining at the facilty.
This subchapter specifically addresses what
should happen alter a recommendation for
movement has been made.

A commenter requested the IDT meeting in
§402.315(e), formerly subsection (f), be iden-
tihed as the annual IDT meeting Additionally,
the commenter requested that the facility be
required to provide the MRA with information
regarding the individual about whom the IDT
will be meeting The depariment declines to
implement the first suggestion, noting that an
nterim meeting of the IDT might be called to
consider placement i1ssues. Regagding the
second suggestion, the department concurs
and has added the suggested language.

Regarding that same provision, another
commenter stated that the IDT does not have
the legal nght to make a decision regarding a
move to the community, but can only make
recommendations. The department responds
that the Texas Health and Safety Code, Title
7, §592 013, guarantees the right of an indi-
vidual with mental retardation to live in the
least restrictive environment appropriate to
the individual’s needs and abilities, and that
§594.011 requires the department to transfer,
furlough, or discharge a resident for whom
the facilty no longer represenis the least re-
strictive environment.
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Two commenters stated that a guardian has
the legal nght to determine whether or not the
individual who lacks capacity 1s to be present
at IDT meetings The depariment responds
that the individual 1s guaranteed the right to
be involved in treatment planning and refers
the commenters to the Texas Health and
Safety Code, §§592 033-592 035

A commenter disputed the concept of con-
sensus recommendations by the IDT, stating
that consensus i1s not necessary except in
those cases where the individual lacks capac-
ty and no legally authonzed representatve
has been dentfied The department re-
sponds that the IDT 1s responsible for making
recommendations regarding treatment 1ssues
and that the Texas Health and Safety Code,
§593 033, specifies that individualized plans
are developed by appropnate speciahists and
that the individual and any legaliy authonzed
representative shall participate in the devel-
opment of the plan

Regarding §402 316, one commenter stated
that the principles articulated n §402 314 are
not reflected in the provisions of this section
The commenter charged that the department
gves only lip service o those statemenis
The department responds the provisions of
this and all other sections were crafted to
comply with the statements of philosophy and
principles included in §402 314

A commenter questioned how the MRA s to
assure that all ehigible providers are included
when communily living options are reviewed
as described in §402 316(c) The department
responds that the elgible providers refer-
enced are those with whom the MRA has a
signed MOA and presumably knows how to
contact The commenter turther suggested
that "include™ in the second sentence be
changed to “discuss ™ The departiment re-
sponds that the suggested change would add
nothing to the meaning of the sentence and
dechnes to make the change A thwd
commenter recommended that the last sen-
tence of the subsection be deleted since it
requires involvement by the whole IDT al-
though a previous subsection requied desig-
nation of specthic taciity staff for that purpose
The department responds that the sentence
1s necessary but has revised the language to
make 1eference to the designation of faciity
staft required in the previous subsection An-
other commenier recommended adding a fi-
nal sentence requiring the review process 1o
occur withn 14 days after the MRA recewves
the community hving profile The department
responds that the review 1s a general recount-
ing of the types of living options generally
avallable and that this occurs at the time of
the IDT nfeeting or shortly thereafter At this
point, the community living profile would not
yet have been sent to the MRA

A commenter stated that 14 days seemed an
excessive length of time to document the
limted mformation included in the community
hving profile and recommended seven days
nstead The department responds that 14
days was recommended by the task force
charged with developing the subchapter The
task force included representatives from
MRAs, the private sector, and the depart-
ment

A commenter recommended that the MRA be
required 1o distribute the community lving
profile to eligble providers within 21 days

afler receipt The department agrees that a
timeframe 1s appropriate for this parnt of the
process but, at the recommendation of the
task force, has specified a 14 calendar day
timeframe instead.

Another commenter suggested in §402 316(f)
that the order of phrases in the sentence be
reversed to emphasize the importance of ob-
taining consent for the release of information.
The depariment agrees and has revised the
language accordingly

A commenter recommended revising the lan-
guage n §402 316(g)(3) to specify that the
MRA will keep the facilty informed of which
ehgible providers are receiving profiles since
the facilty will not be distributing profiles on
s own The depariment concurs and has
revised the language accordingly

A commenter suggested that to assure a
timely review ot protiles, providers should not
be required to submit requests for additional
nformation n writing The department con-
curs and has revised §402316(h) accord-
ngly

A commenter stated that the process de-
scribed n §402 316(k) 1s acceptable only if
the individual desires the move from the facil-
ity, otherwise the process as described invah-
dates the principle of choice The depariment
recognizes that "choice” within the context of
the IDT process of making decisions is not
necessarily an absolute "choice”™ by an indi-
vidual

Regarding §402317(a), a commenter re-
quested the inclusion of a provision stating
that when the individual has visited a setting
and decides 1o move on the basis of that visit,
a similar setting would be considered accept-
able 1f the specitic home was no longer avail-
able The department declines to make the
revision because "similar” 1s 100 open to mter-
pretation The individual musi be permitted 1o
decde which specific setting 1s the most de-
sirable

A commenter stated that requiring the MRA in
§402 317(e) to "facidate the development of
a specific living arrangement not yet avail-
able” and to include such requests in the
MRA’s planning represents a sigmficant fiscal
imphcation The department does not expect
MRAs to develop programs without neces-
sary financial resources Unmet needs of
consumers, however, must be considered in
the MRA's short and long-range planning pro-
cesses

Two commenters recommended that when
an eligible provider 1s in provisional status,
the regional monitor (rather than the MRA)
shall venfy the existence of life safety provi-
sions and the lack of environmental concerns
The depariment responds that the TXMHMR
Commundty Standards for Mentai Retardation
require the MRA to accomplish this

Two commenters suggested that timeframes
be established for the arbitration process de-
scribed in §402.317()) The department con-
curs and has added appropriate language
One of the commenters also suggested that o
a non-county of resdence MRA refuses to
consider the movement by an individual from
a facilty into @ community setting in its ser-
vice area, the individual's freedom of choice

has been violated The commenter suggested
the move should take place and that arbrra-
tion should take place afterwards The de-
partment responds that the issue of which
MRA will handle the follow-along portion of
continuty of services activities must be re-
solved before a move

Regarding §402 318, a commenter requested
that when a recommendation for a specific
setting has been made, seven days be per-
mited for the IDT to complete the communiy
lving plan The department concurs with the
need for a timeframe and has added lan-
guage requinng completion of the plan within
14 calendar days Another commenter sug-
gested that the community living plan should
specify the proposed date of the move The
department concurs and has revised lan-
guage accordingly

Regarding subsection (c) of that same sec-
tion, a commenter suggesled that the re-
gional monitor has no authority to approve or
disapprove the setling except as required by
provisions of the setllement agreement in
Lelsz vs Kavanagh The department re-
sponds that the provisions of the settlement
agreement have been determined to apply in
all cases where a resident of a state school 1s
moving nto a commundy setting.

A commenter stated that the requirement for
a case manager in §402 319(a) replicates the
responsibiities of other agencies. The depart-
ment responds that subsection (d) of that
section clarifies the role of the case manager
by explicilly stating that the case manager I1s
not responsible for monitoring for compliance
with the certification standards of another
agency Another commenter commended the
department on how well the case manager's
responsibiities were clanfied in subsection
(d) but asked who was to be responsible for
quality assurance The depariment agamn re-
fers to the language in (d) that clearly leaves
responsibility for qualty assurance montoring
to the certifying agency for that provier's
facihty

A commenter suggested revised language for
subsection (e)(2) acknowledging that the
MRA cannot make judgments as to whether a
problem is related to certification standards of
another agency The department concurs and
has revised the language as suggested Re-
garding the same provision, another
commenter suggested that this imphes the
MRA could terminate its relationship with the
provider The department responds that the
MOA between the MRA and the provider out-
lines the process which should be followed 1f
the relationstup should be terminated

Two commenters stated that facility participa-
tion in the visds are duphcative and unneces-
sary. The depariment responds that facility
participation is optional and wouid take place
only if ether the facilly or MRA considered it
to be in the best interests of the individual
Another commenter questioned where the
progress note would be filed in the event of a
jont vist. The departiment responds that the
language has been revised to reflect that the
MRA s to maintain the progress note

The sections are adopted under the Texas
Health and Salety Code, Tile 7, §532 015,
which provides the Texas Board of Mental
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Health and Mental Retardation Board with
rulemaking authority

§402 311. Purpose. The purpose of this
subchapter 1s to establish criteria and proce-
dures for:

(1) mental retardation authori-
ties (MRA) with respect to the individuals
in facilities who are not recommended for
community living and the role of the MRA
staff with the facility interdisciplinary team,

(2) MRAs to develop and/or co-
ordinate services for individuals residing at
faculities of the Texas Department of Mental
Health and Mental Retardation who are or
may be recommended for community liv-
ing; and

(3) ongoing monitoring of ser-
vices provided to individuals with mental
retardation who have moved i1nto the com-
munity from department facilities consistent
with the Texas Health and Safety Code,
§592 011

§402 313 Defuutions The  following
words and terms, when used in this
subchapter, shall have the following mean-
ings, unless the context clearly indicates
otherwise

Actively 1nvolved-Involvement with
the individual which the IDT “eems to be of
a quality nature based on the following.

(A}  observed interactions of
the person with the individual,

(B) advocacy for the best
interests of the individual,

(C) knowledge of and sensi-
uvity to the individual's preferences, values
and beliefs, and

(D) avallability to the indi-
vidual for assistance or support when
needed

Capacity-A term consistent with
provisions of the Texas Probate Code which
1s used to designate the ability of an indi-
vidual with mental retardation to give le-
gally adequate consent as determined by the
interdisciplinary team

CARE-The department’s Client As-
signment and Registration System, an on-
line data entry system developed to provide
demographic and other data about individu-
als served by the department.

Community living profile~The first
section of the community living plan which
1s completed at any IDT staffing when a
recommendation 1s made for movement by
the individual to commumty living The
profile provides descriptive information as
well as a list of information, recommenda-

tions, and preferences that must be consid-
ered when searching for a community
home

Community living plan-A plan de-
veloped by the individual's interdisciplinary
team (IDT) which documents the reasons
why the 1ndividual 1s recommended for
community living and makes specific rec-
ommendations regarding the services, pro-
grams, treatment needs, and arrangements
needed when the individual moves to com-
munity living The plan is followed until an
individual hatulitation plan (IHP) or support
plan 1s developed with the individual in the
community

Community program-Any
community-based program, including pri-
vate or publicly owned community services,
that  provides  supervision,  support,
habulitative services, and/for residential ser-
vices in which programs are designed to
meet the indwidual’s goals for community
integration.

Continuity of services actwities-The
activities designed to ensure coordination of
services for an indwvidual which include,
but are not limited to

(A) development of the com-
munity living plan which addresses the indi-
vidual's choices and needs,

(B) Jomt community living
planning;

(C) exchange of information
pertinent to service needs/training/support,

(D) 1mplementation of ser-
vices which address the individual’s choices
and needs. and

(E) wvisits to the individual
following the move to the community
Department-The Texas Department
of Mental Health and Mental Retardation
Deputy commussicner -The depart-
ment's deputy commissioner for Mental Re-
tardation Services
Elgible provider-For individuals
moving from a faciity, any provider of
community-based residential mental retar-
dation services or a home and community-
based service (HCS) program located in the
local service area of an MRA which has
entered into a memorandum of agreement
(MOA) with that MRA and which is.

(A) TXMHMR certified,

(B) deemed from cerufica-
tion by TXMHMR ie intermediate care
factlities/mental  retardation  (ICF/MR),
HCS. Texas Department of Protective and
Regulatory Services (PRS) foster homes for

children, and The Accredutation Council, or

(C) in provisional status for
such certification or licensure. The eligible
provider requrements shall not apply to
non-residential services except for HCS
programs

Facility- Any state hospital, state
school, or state center of the department
which provides inpatient or residential ser-
vices to indwiduals with mental retardation

Individual -A person with mental re-
tardation who has received or 1s receiving
npatient or residential services provided by
a facility and who has moved or 1s moving
from a facility to a community program

Interdisciplinary  team  (IDT)-A
group of mental retardation professionals
and paraprofessionals who assess the indi-
vidual's treatment, training, and habilitation
needs and. with other concerned persons,
make recommendations for services This
group functions as a facility team and in-
cludes

(A) the individual,

(B) the legally authorized
representative of an individual who lacks
capacily,

(C) as specified by the facil-
ity, persons who are professionally quali-
fied. certified or both, n varous
professions with special traning and experi-
ence In the diagnosis, management, needs,
and treatment of individuals with mental
retardation,

(D) persons who are directly
involved 1n the delivery of mental retarda-
tion services to the individual,

(E) representative(s) of the
appropriate MRA., and

(F) member(s) of the facili-
ty’s public responsibility commuttee (PRC),
if requested by the individual with capacity,
a legally authorized representative, or the
PRC.

Legally adequate consent-A term
consistent  with provisions of the Texas
Health and Safety Code, Title 7, §591 006
concerning consent obtained from an indi-
vidual with mental retardation which is le-
gally adequate when each of the following
conditions has been met.

(A) legal status The indi-
vidual giving the consent 1s of the mmimum
legal age and has not had a guardian ap-
pownted to manage personal affairs by an
appropriate court of law;
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(B) comprehension of infor-
mation: The individual giving the consent
has been informed of and comprehends the
nature, purpose, consequences, risks, and
benefits of and al’zrnatives to the proce-
dure, and the fact that withholding or with-
drawal of consent shall not prejudice the
future provision of care and services to the
individual with mental retardation; and

(C) voluntariness: The con-
sent has been given voluntarily and free
from coercion and undue influence.

Legally authorized repre-
sentative-The parent of an individual who
is a minor, the guardian of an individual
who has been determined by a court to lack
capacity, or the managing conservator of an
individual.

Local service area~-A geographic
area composed of one or more Texas coun-
ties delimiting the population which may
receive services from an MRA

MRA (mental retardation authori-
ty)-The enuty designated by the commis-
sioner to plan, facilitate, coordinate and
provide services to individuals with mental
retardation in a particular local service area
of the state as are required to be performed
at the local level by state law and the de-
partment Unless otherwise specified, this is
the MRA serving the individual's county of
residence

Mental retardation services—All ser-
vices concerned with research, prevention,
and the detection of mental retardation and
all services related to the education, train-
ing, habilitation, support, care, treatment,
and supervision of individuals with mental
retardation, except the education of school-
age individuals that the public educational
system is authorized to provide

Parent-The natural or adoptive
mother or father of the individual, but not a
mother or father whose parent-child rela-
tionship has been legally terminated.

Regional monitor-An employee of
TXMHMR Central Office who.

(A) 1s responsible for ap-
proving lving situations for individuals
moving from facilities to community pro-
grams,

(B) conducts periodic and
follow-up reviews, and

(C) serves as a technical re-
source to MRAs.

TXMHMR service delivery sys-
tem-All campus-based facilities and
community-based services operated or con-
tracted for by the department.

§402.314. Phuosophy und Principles.

(a) Each individual receiving resi-
dential services through the TXMHMR ser-
vice delivery system is entitled to choice

and decision-making authority. To make
choice possible and relevant, the individual
requires supports, experiences, and options.
If an individual cannot communicate prefer-
ences related to activities and expectations
or does not choose to communicate, the
questions are asked of those actively in-
volved persons (family members, guardians,
friends, and/or those who provide personal
support) who spend the most time with the
individual and are sensitive to and aware of
how the individual expresses likes and dis-
likes, choices, preferences, and desires.

(b) The following principles sup-
port choice and decision-making by the in-
dividual. Each facility and MRA is required
to put these principles into practice as they
carry out continvity of services activities.

(1) The choices, preferences, ex-
pectations, likes and dislikes of the individ-
ual and any legally  authorized
representative are the dominant force be-
hind all decisions.

(2) Individuals making choices
are enttled to training, counseling, and op-
portunities to experience and to try the op-
tions involved in making choices.

(3) The same range of options
for residential and support services that are
available to all people are made available
for individuals receiving services from the
TXMHMR service delivery system.

(4) Visits and interviews with
the individual, a legally authorized repre-
sentative, and other actively involved per-
sons, as well as observations, are the
primary basis for collecting data and infor-
mation to determine if the individual's
choices and needs are being met across time
and services.

(¢c) The MRA, with consultation
and support of the department, shall assume
the responsibility to coordinate with the
provider to ensure continuing residential
services, if needed and requested, to any
individual with mental retardation who was
in a faciity and who is discharged from a
community home.

(d) Each MRA shall follow proce-
dures outlined in §401.164 of this title (re-
lating to Notification and Appeals Process).

§402.315. Gencral Provisions.

(a) The department shall compile
the following lists and provide them to the
MRA.

(1) quarterly list of all individu-
als from the MRA’s local service area who
are diagnosed as having mental retardation
and who are residing 1n facilities with each
individual’'s level of care, 1Q., adaptive
behavior level (ABL), mobility status,
health status, behavior management status,
hearing and vision status, and whether the

individual has been recommended for com-
munity living;

(2) quarterly list of all individu-
als from the MRA's local service who have
moved to community living since August 7,
1991, with the location of the home,

(3) quarterly list of all individu-
als from other MRAs who have moved into
the local service area of the MRA since
August 7, 1991, with the location of the
home,; and

(4) twice annually a list of all
TXMHMR certified or deemed status com-
munity program and those pending
TXMHMR certification or desmed status.

(b) Before the initiation of move-
ment activities or referrals to a residential
community program not operated by the
MRA, the MRA and the provider of resi-
dential community services shall enter into
a memorandum of agreement (MOA) which
is described in §402.322 of this title (relat-
ing to Exhibits) as Exhibit A. Those provid-
ers are eligible providers.

(1) A single MOA may cover
more than one eligible provider operated by
a company in the MRA's local service area.

(2) If the MRA chooses to use a
substitute MOA, it must be approved by the
deputy commissioner or designee.

(3) The MRA shall enter into an
MOA with all providers which wish to pro-
vide services to individuals served by the
MRA and which meet the requirements out-
lined in the MOA. Disputes as to whether
the provider meets the requirements shall be
submitted for arbitration to the deputy com-
missioner or designee.

(c) The MRA shall have procedures
in place to ensure that all eligible providers
have equal access to information about indi-
viduals recommended for community liv-
ing.

(d) The MRA and facility shall
have and implement procedures which en-
sure that the necessary consents for release
of information to eligible providers and pro-
viders of non-residential community ser-
vices are obtained as described in Chapter
403, Subchapter K of this title (relating to
Client-Identifying Information).

(e) A staff person from the MRA
shall be invited to attend the individual's
IDT meetings. If the MRA staff person is
unable to attend the meeting, the MRA shall
ensure that the facility has the information
needed to assist the IDT in making a deci-
sion regarding community living. The facil-
ity shall ensure that the MRA receives
information regarding services the individ-
ual would need in the community and the
individual's preferences and needs.
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(f) ‘The individual, regardless of ca-
pacity, always has the right to be present
and to participate 1n IDT meetings and ad-
minustrative hearings The desires and aspi-
rattions of the individual, regardless of
capacity, shall be the dominant factor con-
stdered when recommendations are made
concerning movement

(g) Communication devices and
techniques (including the use of sign lan-
guage) shall be utilized, as appropriate. to
facilitate the individual's involvement in the
process and to ensure that the individual 1s
able to make those deswes and aspirations
known

(h)  The individua! with capacity
has the night to exclude a parent or other
actively involved persons from participation
n

(1) meetings of the interdisci-
plinary team (IDT) at which movement by
the ndividual is to be discussed. and

(2) all review and appeal proce-
dures

(1) If the indwvidual with capacity
wishes to include a parent or other actively
wnvolved persons, factlity staff shall encour-
age the attendance and participation by
those persons. Every reasonable attempt
<hall be made to schedule meetings at a
time that 1s convenient for those persons

() When the IDT fals to reach
consensus while meeting as described in
§402. 316 of this utle (relating to Recom-
mendation for Community Lwing or in
§402 317 of this title (relaung to Selecting a
Commumty Living Option), the review and
appeal processes described tn Chapter 402,
Subchapter H of this title (relating to Place-
ment Appeals Procedures-Mental Retarda-
tion Services) shall be followed.

(k) The MRA and the facility shall
have and implement procedures which en-
sure that necessary planmng-linking activi-
ties between the MRA, facility, and
involved commumty resources (both public
and private) occur to assure that individuals
residing in the facility move to an appropri-
ate living option

(I) For an ndividual not cur-
rently recommended for communty living,
planning-linking activities shall include

(A) evidence that the MRA
incorporates the individual’s choices and
needs 1nto ongoing agency service planning
for future consideration,

(B) idenuficauion by the fa-
cibity interdisciphinary tearn (IDT) of ser-
vices the individual would require to reside
successfully in the community, and

(C) monitoring by the MRA
of the status of such services, especially
those being developed or yet to be devel-
oped.

(2) For an individual recom-
mended for community living, a designated
MRA staff person shall.

(A) obtain relevant informa-
tion regarding the individual's status and
progress through visits and interactions with
the facility currently responsible for provi-
sion of services:

(B) communicate informa-
tion regarding eligible providers, both pub-
lic and private, and any other providers of
appropriate non-residential community ser-
vices to the facility IDT currently responsi-
ble for provision of services, and

(C) communicate relevant in-
formation to eligible providers.

§402 316 Recommendation for Community
Living

(a) When the IDT makes a recom-
mendation that an individual should move
into the community, the recommendation
shall be made.

(1) using information from the
mental retardation authority (MRA) regard-
ing all applicable community resources; and

(2) as described 1n the depart-
ment's rules governing placement appeals
procedures (Chapter 402, Subchapter H) in
§402.286 of this utle (relating to Placement
Recommendation by  Interdisciplinary
Team) and in §402 287 of this title (relating
to Appeal to the Placement Review Team

(b) When a recommendation for
community living 1s made, the IDT shall
designate specific staff members at the fa-
cility and the MRA shall designate its own
staff members. The staff members shall co-
operate and coordmnate in researching com-
munity living options and report their
recommendations to the IDT

(c) During the IDT meeting or im-
mediately thereafer, the MRA shall solicit
the thoughts, opinlons, choices, and destres
of the individual and any legally authorized
representative when reviewing the various
community living options. The review shall
include all eligible providers which have
contacted the MRA regarding available resi-
denttal services and vacancies and any other
providers of appropriate non-residential
community services. The MRA also shall
obtain input regarding all appropriate com-
munuty resources from the facility staff des-
ignated as described in subsection (b) of
this section

(d) A community living profile, ie
the first section of the community living
plan which is described in this subchapter
as Exhibit B, shall be completed by facility
staff at the IDT meeting when a recommen-
dation for community living s made. The
community ltving profile shall;

(1)  be used to determine which
eligible providers are interested in providing
services for the individual,

(2) outline any preferences the
individual and any legally authorized repre-
sentative has about community living (e.g .
type of home, geographic preferences, vo-
cational or habilitation services);

(3) outline any medical needs to
be communicated to the physician who will
be providing care in the community, and
any other special needs to be communicated
to commurity-based service providers; and

(4) indicate that either a deter-
mination of mental retardation kus been
conducted since September 1, 1993, as de-
scribed in Chapter 405, Subchapter D of
this title (relating to Determunation of Men-
tal Retardation and Appropriateness for Ad-
mission to Mental Retardation Services) and
the date of such, or a comprehensive diag-
nosis and evaluation before September I,
1993, and the date of such.

(e) The community living profile
shall be forwarded to the MRA within 14
calendar days of the IDT meeting or place-
ment review team meeting, whichever is
appropriate. The placement review team
process is described in §402.287 of this title
(relating to Appeal to the Placement Review
Team)

(f) Provided that the appropriate
consents for release of information are ob-
taned as described 1n  Chapter 403,
Subchapter K of this title (relating to Client
Idenufying Information, the MRA shall
send the community lLving profile to all
eligible providers and to any providers iden-
titied by the individual and any legally au-
thorized representative within 14 calendar
of receipt of the community hving profile
from the facihity IDT Only if the individ-
val, any legally authorized representative,
andfor the IDT <pecifically designates the
community living profile to be a referral
shall 1t be treated as such

(g) The MRA may send the com-
munity living profile to eligible providers
and any other providers of appropriate non-
residential community services in the local
service areas of other MRAs if:

(1) appropriate services are not
available in the MRA's local service area;

(2) the individual or any legally
authorized representative desires services
outstde the MRA's local service area;
and/or

4 ADOPTED RULES January 28, 1994 19 TexReg 623



(3) the MRA serving that area
keeps the facility informed of which eligible
providers are receiving the proriles.

(h) If additional information (e.g.,
assessments or a report from the annual
planning meeting) is required, the commu-
nity program provider shall submit a request
to the facility. The facility shall compile the
information and forward it to the commu-
nity program provider.

(i) Eligible providers shall notify
the MRA in writing if they are interested
and are available to provide services to a
specific individual.

() Once all community living op-
tions are known to the MRXA, they shall be
reviewed with the individual, any legally
authorized representative, and designated
facility staff.

(1) The individual with capacity
or a legally authorized representative shall
choose which community living options
shall be considered in greater detail by the
IDT as described in §402 317 of this title
(relating to Selecting a Community Living
Option). If needed, the regional monitor or
other facility staff may assist the individual
and any legally authorized representative to
make the decision.

(2) The ability of the eligible
provider to meet the needs of the individual
shall provide the basis of the decision

(k) If the individual with capacity
or a legally authorized representative does
not make a choice of which options are to
be considered in greater detail by the IDT,
the staff designated by the IDT as described
in subsection (b) of this section shall make
the decision based on the following.

(1) characteristics of the home
best suited for the individual;

(2) medical and health care

needs,

(3) social relationships and sup-
port network;

(4) emotional and behavioral
faclors;

(5) transportation;
(6) financial;

(7)  employment,
and educational; and

vocational,

(8) any other needs as outlined
by the individual, any legally authorized
representative, the IDT, and as identified by
the MRA staff

(1) The MRA shall coordinate with
the facility to assist the individual and any
legally authorized representative in making
arrangements for preselection visits to pro-
posed homes

(1) If overnight visits are uti-
lized, the facility first shall assure that staff

at the proposed home receive the following
prior to or at the time of the preselection
visit:

(A) identifying data;

(B) the individual's legal
status;

(C) the individual's deter-
mined disability(ies);

(D) pertinent medical/medi-
cation information;

(E) adequate medication sup-
ply;

(F) behavioral data;
(G) fiscal resources;

(H) clothing, personal items,
and adaptive equipment; and

(I) other pertinent treatment
information.

(2) If a proposed home is out-
side the local service area of the individu-
al’'s MRA, that MRA shall notify the
appropriate MRA of the planned visit.

§402.317. Seclecting a Community Living
Option.

(a) AnIDT meeting shall be sched-
uled to approve a community program with
the individual as described in rules of the
department governing placement appeals
procedures in §402.288 of this title (relating
to Specific Alternate Placement Recommen-
dation by IDT).

(1) The meeting may be called
by the individual with capacity, any legally
authorized representative, a facility IDT
staff member, the case manager, or other
designated MRA staff person.

(2) If an MRA staff person,
preferably a case manager, has not been
assigned already by the MRA, this shall be
done prior to scheduling the meeting.

(b) The following people shall be
invited to the meeting:

(1) individual;

(2) any legally authorized repre-
sentative;

(3) staff from the MRA serving
the individual’s county of residence;

(4) the MRA which serves the
local service area where the individual may
be moving, if different;

(5) staff of the program where
the individual may be moving;

(6) facility IDT staff; and

(7) other actively involved per-
sons.

(c) For school-aged individuals, a
representative of the local independent
school district in which the home is located
shall be notified by the MRA of the meeting
and encouraged to participate and to assist
in coordinating educational services for the
individual.

(d) If circumstances preclude atten-
dance in person by any of those invited and
it is not feasible to reschedule, that person
or persons may participate via telephone.

(e) The individual with capacity or
any legally authorized representative may:

(1) choose the proposed home;

(2) choose a home with no va-
cancies and be placed on a waiting list for
that home if the provider agrees; or

(3) request the MRA to facilitate
development of a specific living arrange-
ment not yet available. Requests for alterna-
tives not available shall be used in the
MRA’s planning processes to develop
and/or expand services.

(f) If there is no consensus by the
IDT concerning the choice made by the
individual with capacity or any legally au-
thorized representative as described in sub-
section (e) of this section, then the IDT
shall notify the head of the facility within
one working day of the need for an admin-
istrative hearing as described in Chapter
402, Subchapter H of this title (relating to
Placement Appeals Procedures-Mental Re-
tardation Services).

(g) If the provider of residential
services is eligible but is in provisional
status regarding certification or licensure
the MRA shall verify that there are ade-
quate life safety provisions and that there
are no environmental concerns.

(h) The facility shall send the fol-
lowing to the regional monitor:

(1) report from the last annual
planning meeting of the IDT;,

(2) most recent psychological,
social, medical, and vocational/educational
assessments;

(3) report from any interim
meetings of the IDT which addressed com-
munity living issues not addressed at the
annual planning meeting; and

(4) the community living pro-
file.

(i) I a home is being considered
which is outside the local service area of the
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individual's county of residence MRA, the
following shall occur:

(1) The county of residence
MRA shall inform the receiving MRA
where the community home is proposed that
the individual is considering moving into
the area.

(2) The receiving MRA shall be
asked to assume responsibilities for arrang-
ing the community living option, necessary
quality assurance activities including certifi-
cation of the residence where appropriate,
monitoring, and case management. If the
receiving MRA agrees then the county of
residence designation shall be changed
when the individual moves. If the change is
time limited, a MOA shall be executed as
described in §402.320 of this title (relating
to Guidelines for Changing County of Resi-
dence).

(3) If the receiving MRA does
not want to be a part of the community
living option and the county of residence
MRA wants to continue to seek movement
by the individual to that location, the MRAs
shall submit the issue to the deputy com-
missioner or designee for arbitration.

(A) Each MRA shall submit
the reasons for its position in writing to the
deputy commissioner with copies to the
other MRA and to the individual and any
legally authorized representative.

(B) The individual and any
legally authorized representative shall be
asked to submit their opinions to the deputy
commissioner regarding the disagreement.

(C) The county of resident
MRA shall inform the individual, any le-
gally authorized representative, and the fa-
cility of the final agreement.

(D) The arbitration process
shall be completed within 14 days of the
issue being submitted to the deputy com-
missioner.

(i) The current facility shall inform
any new facility that may serve the individ-
ual of staff experiences and recommenda-
tions regarding how best to serve the
individual.

(k) All MRAs and facilities that are
involved must be notified and invited to
participate in any planning meeting(s) for
the individual.

§402.318. Plunning Moves lito the Com-
munity.

(a) When a recommendation of a
specific community program for the indi-
vidual in the community has been made as

described in rules of the department govern-
ing placement appeals procedures in
§402.288 of this title (relating to Specific
Alternate Placement Recommendation by
IDT) or by the hearing officer as described
in §402.293 of this title (relating to Final
Decision). the facility IDT shall meet within
14 calendar days to complete the commu-
nity living plan which shall include:

(1) a statement of the individu-
al’s choices and needs;

(2) a list of supports and ser-
vices necessary for the individual to suc-
ceed in the chosen home and persons
identified who will facilitate such;

(3) identification of the MRA
case manager assigned to provide continuity
of services activities as well as a facility
contact person;

(4) all current physician orders
and treatments, including rationale for all
medications prescribed and dispensed by
the facility, and amount dispensed which
will be continued after movement;

(5) the name of the physician or
health care entity that will become the indi-
vidual's primary health care provider;

(6) documentation that the indi-
vidual and any legally authorized repre-
sentative has had an opportunity to
participate in the development of the com-
munity living plan with notations concern-
ing their reactions;

(7) statement that the individuval
and any legally authorized representative
has been counseled on the relative advan-
tages and disadvantages of the proposed
home with concurrent documentation of
their opinions, ideas, and suggestions;

(8) the reason for the move to a
community home;

(9) a brief summary of findings,
events, and progress during the period of
service to the individual;

(10) current diagnoses;

(11) proposed date of the move
to the home;

(12) any referrals made or in-
structions provided to and/or for the indi-
vidual at reassignment, to include a copy of
the community living plan, if applicable,
naming the services and/or supports the in-
dividual requires in the new home and the
agency(ies) responsible for provision; and

(13) the signatures of all partici-
pants,

(b) The facility shall send copies of
the completed community living plan to the:

(1) regional monitor;
(2) MRA county of residence;

(3) provider; and

(4) the individual with capacity
or any legally authorized representative.

{c) As soon as possible, but in no
later than 14 calendar days after receiving
the community living plan, the regional
monitor shall visit the proposed setting. if
necessary, and notify the MRA of any con-
cerns and whether the home is approved.

(d) The MRA shall arrange for de-
partment funding, if applicable.

{e) The MRA shall notify the facil-
ity when the setting is approved. The facil-
ity shall ensure the following:

(1) a 30-day supply of pre-
scribed medications has been provided:

(2) individual's personal belong-
ings are prepared to accompany the individ-
ual;

(3) all necessary financial ar-
rangements and agreements are addressed;

(4) appropriate special instruc-
tions for the individual or others are fur-
nished in writing and orally prior to or at
the time of departure;

(5) the records described in sub-
section (i) of this section shall accompany
the individual unless the movement is to the
individual's home; and

(6) the appropriate Social Secu-
rity office has been notified of the individu-
al's impending move.

(f) The MRA shall maintain evi-
dence that the physician, direct contact
staff, consultants, and others who will be
delivering services to the individual are in-
formed of the relevant portions of the indi-
vidual's community living plan prior to
provision of service.

(8) The MRA shall coordinate and
ensure satisfactory transition by the individ-
ual to the community-based option through
involvement of the facility staff in the pro-
cess. The MRA shall assure that staff from
the MRA and/or facility accompany the in-
dividual to the community home (if other
than the family’s home) and shall remain
there for a period of time which is deter-
mined to be necessary for satisfactory tran-
sition. The case manager shall arrange to
meet the individual at the home as soon as
possible.

(h) If an individual on regular ad-
mission to a facility is placed in a setting
outside the local service area of that facility,
then 180 calendar days after moving to a
community home the individual shall be
reassigned to the facility serving that area.
Written notification shall be sent by the
original facility to the individual or legally
authorized representative, case manager,
and the facility serving the area.
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(1) The following records. as appli-
cable, shall be provided by the facility and
shall accompany the individual:

(1) acopy of birth certificate, if
required by the community services pro-
vider,

(2) copies of any legal docu-
ments, if required by the community-based
facility,

(3) a copy of the individual's
Social Security card,

(4) a photograph current within
one year;

(5) a copy of the immunization
record,

(6) a copy of the height and
weight record,

(7) a copy of the seizure record;

(8) a copy of the treatment and
diet record,

(9) a copy of the most recent
medical and dental examination;

(10) copies of all laboratory
tests conducted within the past 30 calendar
days and any additional significant reports
made within the past year (including, X-ray,
EEG, and EKG),

(11)  copies of the physician’s
progress reports,

(12) a copy of ihe social history
and the most recent psychological examina-
tion; and

(13)  copy of Medicaid, Medi-
care, or third-party insurance cards, if avail-
able,

(14) nursing care plan; and

(15) any other data requested by
the community program.

(j) Prior to or at the ime of move-
ment, the facility physician shall prepare a
letter summarizing the highly relevant med-
ical information to be given to the new
physician or health care entity that will be
providing services to the individual in the
community,. Whenever possible, the facility
physician shall communicate directly with
the new physician

(k) The facility shall transmit the
completed community living plan and any
other necessary information regarding treat-
ment needs to the physician who will pro-
vide care 1n the community. The MRA
county of residence shall document that the
information is sent.

(I) The MRA shall notify the re-
gional monitor within three working days of
the date of the move

(m) The indiviaual shall be reas-
signed 1n CARE by the facility to the serv-

ing MRA. If necessary, the county of
residence shall be changed at this time.

§402.319. Requirements for Continuity of
Scrvice Activities Following Movement.

(a) Case management will be pro-
vided in accordance with TXMHMR policy
and procedures in the Case Management
Operating Instructions.The MRA is respon-
sible for assigning a case manager to main-
tain an ongoing relationship with the
individual who moves into the community
to determine if.

(1) there are factors which may
preclude the successful attainment of the
individual's choices and needs relative to
q ality of life;

(2) the individual's choices and
needs that affect the placement are met in
the community setting;

(3) the individual continues to
be eligible for the setting; and

(4) the home continues to be ap-
propnate for the individual,

(b) The MRA may request a case
management waiver in accordance with
TXMHMR procedures.

(c) The case manager shall visit the
individual as frequently as needed, but no
less frequently than monthly. If the individ-
val has an approved waiver, the visits shall
be made quarterly by the MRA staff person
designated 1n the waiver request.

(d) The MRA shall use visits and
interviews with the individual and others, as
well as observations, as the primary basis
for collecting data and information to deter-
mine if the individual’s choices and needs
are being met across time and services. It is
not the MRA''s responsibility to monitor the
faculity to see if it meets the certification
standards of another agency; however, it is
the MRA's responsibility to know a provid-
er's status regarding certification or licen-
sure.

(e) Visits shall be documented on
progress notes by the MRA and pertinent
information shall be shared with the pro-
vider and, if needed, the assigned facility
and the MRA staff administratively respon-
sible for community living activities.

(1) Significant problems not re-
solved during the visit shall become a part
of the MRA's system for problem analysis
and monitoring.

(2) The MRA shall maintain ev-
idence of problem correction. Significant,
unresolved problems related to the services
for an individuals shall be reported by the
MRA to the appropnate certifying or licens-
ing agency for resolution.

(3) Concems regarding rights
violations or abuse and neglect issues shall
be reported in accordance with applicable
laws and regulations.

(f)  Visits shall be accomplished
with the participation from the facility if
considered by either party to be in the best
interest of the individual. If the facility and
the MRA accomplish this process together
for the individual, it shall be a joint visit
resulting in one progress note in MRA re-
cords and one reporting process.

(g) Facility staff shall be invited to
participate in the 30-day staffing and shall
be available for on-going consultation and
information.

(h) The regional monitor shall con-
duct a 30-day review, a 90-day review, and
annual reviews, with follow-up reviews as
necessary.

(i) Annually the MRA shall screen
the individual using the Case Management
Screening format The information shall be
included in the individual’s annual planning
staffing.

§402.321. Refercnces Documents refer-
enced in this subchapter include:

(1) Texas Health and Safety
Code, Title 7, Chapters 591-596 (Persons
with Mental Retardation Act;

(2) Texas Administrative Code,
Title 40, Part I, Chapter 27, concerning
Texas Intermediate Care Facility/Mental
Retardation (ICF/MR) Standards for Partici-
pation (rules of the Texas Department of
Human Services).

(3) Chapter 401, Subchapter G
of this title (relating to Community Mental
Health and Mental Retardation Centers);

(4) Chapter 402, Subchapter H
of this title (relating to Placement Appeals
Procedures-Mental Retardation Services;

(5) Chapter 403, Subchapter K
of this title (relating to Client-Identifying
Information);

(6) Chapter 405, Subchapter D
of this title (relating to Determination of
Mental Retardation and Appropriateness for
Admission to Mental Retardation Services),

(7) Chapter 410, Subchapter A
of this title (relating to Public Responsibil-
ity Committees); and

(8) TXMHMR Case Manage-
ment Operating Instructions, 401-2.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vaihd exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 21, 1994.

TRD-9435055 Ann Utlay

Chaiman

Texas Board of Mental
Health and Mental

Retardation
Effective date May 1, 1954
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Proposal publication date: November 2, 1993

For futher information, please call: (512)
465-4670

¢ ¢ L4

Chapter 403. Other Agencies
and the Public

Subchapter G. Department Pro-
cedures for Outreach Pro-
grams '

* 25 TAC §§403.201-403.213

The Texas Depariment of Mental Health and
Mental Retardation (TDMHMR) adopts the
repeal of §403.201-403.213, concerning the
depariment procedwes for outreach pro-
grams, without changes to the proposed as
text published in the September 10, 1993,
issue of the Texas Register (18 TexReg
6075).

The provisions of the subchapter are no lon-
ger applicable to the community-based ser-
vices of departmente.! facilities.

No public comment was received.

The repeals are adopted under the Texas
Health and Safety Code, Title 7, §532.015,
which provides the Texas Bcard of Mental
Health and Mental Retadation with
rulemaking powers.

This agency hereby certifies that the rule as
adopted has heen reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 21, 1994.

TRD-9435064 Ann X. Utley
Chalrman
Texas Board of Mental
Health and Mental
Retardation

Eflective dale: February 11, 1994
Proposal publicaiion cate: December 7, 1993

For futher information, please call: (512)
206-4670

¢ ¢ L4

Chapter 407. Internal Facilities
Management

Financial Services
¢ 25 TAC §407.21

The Texas Depariment of Menlal Health and
Mental Retardation (TXMHMR) adopts the re-
peal of §407.21, concerning financial services
without changes 10 the proposed text as pub-
lished in the October 19, 1993, issue of the
Texas Register (18 TexReg 7284)

The rrepeal deletes language associated with
previously amended sections. No public com-
ment was received.

The repeal is adopted under the Texas
Health and Safety Code, Tdle 7, §532.015,
which provides the Texas Board of Mental
Heath and Mental Retardaton with
rulemaking powers.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 21, 1994.

TRD-9435066 Ann Utley
Chairman
Texas Board of Menal
Health and Mental
Retardation

Effective date: February 11, 1994
Proposal publication date: November 9, 1993

For fudher information, please call: (512)
206-4516

¢ ¢ ¢
Chapter 409. Medicaid
Programs

Subchapter E. Home and
Community-based Ser-
vices-OBRA

¢ 25 TAC §§409.156,
409.166-405.173

The Texas Department of Mental Health and
Mental Retardation (TXMHMR) adopts
amendments to §409.156 and §409.166, and
new §§409.167-409.172, concerning home
and community-based  services-OBRA
(HCS-0), without changes to the proposed
text as published in the December 7, 1993,
issue ol Texas Register (18 TexReg 9082).
The amendments and new sections were
adopted on an emergency basis in the Sep-
tember 17, 1993, issue of the Texas Register
(18 TexReg 6276).

The amendments update financial eligibility
criteria and spousal impoverishment provi-
sions consistent with the provisions of the
waiver; with the cument Appropriation Act,
Rider 14, Code of Federal Regulations, Part
441, §441.13, which requiras the department
to maximize collection of federal funds; and
with the spousal impoverishment provisions
of the Social Secwrity Act, §1924, and as
specified in the Medicaid State Plan. The new
sections provide for corrective action and pro-
vider sanctions.

No written comments were received on the
amendments and new sections as proposed.

The amendments and new are adopted under
the Health and Safety Code, §532. 015(a),
which provides the Texas Mental Health and
Menta! Retardation Board with rulemaking
powers; and under the provisions of Texas
Civil Statutes, Article 4413(502) §16, which
provide the Texas Heaith and Human Ser-
vices Commission with the authority to ad-
minister federal medical assistance funds.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty.

Issued in Austin, Texas, on January 21, 1994.

TRD-8435050 Ann K Utley
Chairman
Texas Board of Mental
Health and Mental
Retardation

Effective date: February 11, 1994

Proposal publication date: November 26,
1993

For further information, please call: (512)
206-4516

¢ 4 ¢
TITLE 31. NATURAL RE-
SOURCES AND CON-
SERVATION

Part X. Texas Water
Development Board

Chapter 353. Infroductory
Provisions

General Provisions
¢ 31 TAC §353.14

The Texas Water Development Board adopts
new §353.14 concerning memorandum of un-
derstanding between Texas Water Develop-
ment Board and Texas Antiquities
Commission, without changes to the pro-
posed text as published in the December 7,
1993, issue of the Texas Register (18
TexReg 9087).

The new section concerns the adoption by
reference of a Memorandum of Understand-
ing (MOU) between the board and the Texas
Antiquities Commitee, through the Depart-
ment of Antiquities Protection. The MOU is
adopted to allow the board to conduct sur-
veys for archeological sites on lands which
may be impacted by proposed public works
projects that are iunded in whole or in part by
the board.

No comments were received regarding adop-
tion of the new section.

The new section is adopted pursuant to the
Texas Water Code, §6.101, which gives the
board the authority to adopt rules necessary
to carry out its powers and duties.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 21, 1994.

TRD-9435029 Suzanne Schwartz

General Counsel
Texas Water Development
Board

Etfective date: February 11, 1994
Proposal publication date: December 7, 1993

For further information, please call: (512)
463-7847

¢ ¢ 4
Chapter 379. Advisory
Committee

e 31 TAC §§379.1-379.7

The Texas Water Development Board adopts
new §§379.1-379.7 concering advisory com-
mittees, without changes to the proposed text
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as published in the December 17, 1993, issue
of the Texas Register (18 ToxReg 9699).

The new rule defines the purpose and task,
the membership, the method of reporting, and
the expiration date of each of the advisory
committees ulilized by the Board.

No comments were received regarding adop-
tion of the new sections.

The new seclions adopted pursuant to the
Texas Water Code, §6.101, which gives the
board the authorty lo adopt rules necessary
to canry out its powers and duties, and Texas
Civil Stalutes, Article 6252-33, which requires
the board 10 adopt rules for advisory commit-
tees to the board

This agency hereby certifies that the section
as adopted has been reviewed by legal coun-
sel and found to be & valid exercise of the
agency's legal authority.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 21, 1994

TRD-9435028 Suzanne Schwartz
General Counsel
Texes Water Development
Board

Effective date' February 11, 1994

Proposal publication date: December 17,
1993

For further information, please call. (512)
463-7847

¢ ¢ ¢

Part XIX. Texes
Alternative Fuels
Council

Chapter 655. Administration

Suchapter A. Council Practices

® 31 TAC §§655.1, 655.5, 655.10,
655.18, 655.20, 655.25, 6S5. 30,
655.35, 655.40, 65545, 655.50,
655.55, 655.60, 655.65, 655.70,
6S55.75, 655.80, 655.85, 655.90,
655.95, 655.100, 655.105, 655.110

The Alernative Fuels Council adopis new
§§655.1, 6555, 655.10, 655 15, 655.20,
655.25, 655.30, 65535 65540, 655 45,
655.50, 655.55, 655.60, 655.65, 655.70,
655.75, 655.80, 655.85 655.90, 655.95,
655.100, 655.105 and 655.110, concerming
the procedural functioning of the council and
the application review and funding processes
Sections 655.5, 65555, 655.65, 655. 80,
655.85 and 655.100 are adopled with
changes to the proposed text as published in
the Seplember 21, 1993, issue of the Texas
Register (18 TexReg 6426). Sections 655 1,
655.10, 655.15, 655.20, 655.25, 655.30,
655.35, 655.40, 655.45, 655.50, 65560,
655.70, 655.75, 655.90, 655.95, 655.105 and
655.110 are adopted without changes to the
proposed text and will not be republished.

The Alernative Fuels Council was created by
the 73rd Legislature by adding Subchapter J
to Chapter 113 of the Texas Natuwral Re-

sources Code. The council 1s charged with
the responsiilty of coordinating a compre-
hensive statewide program to support the use
of environmentally beneficial alternative fuels
in vehicle fleels owned by state and local
governments and political subdivisions. By
exerting leadership in changing the composi-
tion of governmental fleets, the council can
encowrage and assist the shift to alternative
fuels in private fleets. Changes in vehicle fleet
composition are mandated for many fleets,
especially those in Texas' major metropolitan
areas, under both state and federal law. The
council's programs are intended both to ac-
celerale the transtion to alternativa fuels and
fo ease the financial impact of the transition
on state and local governments The avail-
ability of alternative fuels from Texas sources
and the manufacturing capacity of Texas
firms in the alternative fuel and vehicle fields
enhance the broad goals of the councii-to
develop and dversify the state’s economy,
eliminate unemployment or underemploy-
ment, and develop and expand transportation
and commerce In the slate. This enumeration
of public purposes is not intended {0 be an
exclusive list of the public purposes served by
the council.

The council, which 1s composed of the com-
missioner of the General Land Office, the
three commissioners of the Raikoad Com-
mission of Texas, the chairman of the Gen-
eral Services Comnussion and the chawman
of the Texas Natural Resources Conservation
Commission, is to utlize the alternative fuels
conversion fund to make loans or grants or
otherwise finance activities supporting or en-
cowaging the use of alternative fuels

New §§655.1, 655.5, and 655.10 specify the
applicability of the rules, define the terms
used, and define membership on the council
New §§655.15, 655.20, 655.25. 655.30 and
655 35 delineate the procedure for calling
meetings of the council and the format of
those meetings New §§655.40, 655.45, 655.
50, 65555, 65560, 655.65 and 655.70 set
out operating details such as council employ-
ees, the fiscal year, the budget, the principal
domicile and address and the official seal,
computation of time, and conduct and deco-
rum. Finally, new §§655 75, 655,80, 655.85,
655.90, 65595, 655.100, 655,105 and
655 110 set forth the bases for consideration
of funding of projects by the council, the oper-
atng details regarding the filing of apphca-
tions, consideration of applications by the
council, council decision-making, mimmum
confraclual terms for loan and grant agree-
ments, enforcement, and ability of the council
to enter into coniracts with other governmen-
fal entities and private entilies

These rules do not address all issues related
fo funding provided through the bond issu-
ance comemplated by Senate Bill 737, §4
and §5. Additional rules will be proposed and
adopted prior to the issuance of the autho-
rized bonds.

To implement the broad objectives of the
legisiation through s rules, the council devel-
oped and adopted the following policy gude-
lines: the distribution of funds must meet the
requrement of federal and state law
géoverning the use of the particular funds;
priority should be gwven to projects that di-

rectly place allernative fuel vehicles on the
road and/or develop refueling infrastructure;
substantial funds should be directed to Texas
non-attainment areas, taking into consider-
ation both the non-attainment level and per-
centage of emissions contributed by mobile
sources; consideration should also be given
to borderine attainment areas and other ar-
eas where aggressive allernative fuel pro-
grams could help prevent the area's air
quality from deteriorating to nonattainment
levels for ozone, carbbon monoxide or particu-
late matter; the availability of other funding
options for projects should be determined and
considered before the limted funds &vailable
to the council are committed; sirong weight
should be gwen in allocating funding to pro-
jects that are or can readily be coordinated
with slate, federal, and local alternative fuel
and ar quality programs, such as the pro-
posed Presidential Clean Cities Initiative, the
ability of recipients to leverage the grants,
either with matching funds from their own
revenues or from other sources such as pri-
vate ventures, should be gwven significant
weight, in placing grants, priority should be
given to funding projects of local political sub-
divisions in order to supplement local tax rev-
enues or general revenue funds;, and in
placing loans, addhional consideration must
be gwven to the abilty of the applicants 1o
repay, including a determination of what
amount of repayment will come from fuel or
other hfe-cycle savings or from operating rev-
enues

One comment expressed concern that the
authority of the council to fund private fleet
owners as well as governmental entities is
ambiguous In response, the council attirms
that private fleet owners are eligible 1o re-
cewve funds under this program, and has
made the requesled change to the language
in the preamble

Another comment observed that because the
dehinition of "bi-fuel vehicle® in §655.5 does
not include information indicating that the use
of the two fuels is measurable and definable
and therefore subject to regulation, the defini-
tion implhes that the council believes that bi-
fuel vehicles have no value in the emissions
reduction effort. The comment opined that it
is unreasonable and unsound to insist on
dedicated-fuel vehicles at the beginning of the
movement away from gasoline, especially un-
fil the refueling infrastructure 1s more wide-
spread. The council's preference is for
dedicated vehicles due to the maximum emis-
sion reduction benefit achieved from those
vehicles. The council recognizes bi-fuel vehi-
cles as acceptable and creditable transilional
vehicles. The council believes that the defini-
tion {or bi-fuel vehicles is sufficient and that
the suggested revision is unwamranted.

One comment proposed revising the defini-
tion of "conversion” in §655.5 10 delete the
phrase "specified percentages” in order to
allow for greater flexibilty concerning the
transition to aliernative fuels. The council
agrees with this suggestion, and has made
the change.

One comment pointed out that the definition
of the term “joint venture” in §655.5 is too
limting because under the grant program,
applicants may be a private person, company
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or firm; a state agency or a political subdivi-
sion thereof; a local governmental entity; or
any combination thereof. The council agrees
that the definition should make it clear that a
joint venture may comprise two or more gov-
ernmental entities, and the rule has been so
revised.

Another comment suggested that §655.75,
which lists the mothodology for prioritizing
project applications, should give preference
to funding those projecls which place
alternatively-fueled vehicles on the road and
should clearly prohibit or deny funding for
applications for promotional activity, research
and development projects, or demonstration
projects; the commeni proffered specific lan-
guage {0 be included in the ruke. The council
believes that §655.75 establishes funding pri-
orities appropriately; that the council should
retain the flexibiliy and discretion to fund
promotional activities, research and develop-
ment projects, or demonstration projects; and
that the rule should not be changed.

One comment agreed with 'he language in
§655.75(a)(6) giving priority to projects which
can provide matching funds, and suggested
that the rule be revised to make matching
funds an absolute requirement. The council
declines to make this recommended change,
giving preference to projects with matching
funds appropriataly recognizes the impor-
tance of matching funds but does not hinder
the council's flexibility in considering and/or
funding a variely of projects

Another comment observed that applicants in
the private sector may well propose a project
that under §655.80(f) would require disclo-
sure of proprietary or other information, the
possession of which could provide unfair ad-
vantage to a compelitor, concluding that such
information should not be freely available.
This comment recommended that §655.80(f)
be revised to provide that applications that
include private participation be exempted
from the provision that all applications and
supporting documentation shall be available
for inspection. In response, the council noles
that it cannot by rule declare in advance that
applications and supporting documentation
filed by private entihes are exempt from dis-
closuwe under the Open Records Act, Texas
Government Code, Chapter 552. However,
the council recognizes that the Cpen Records
Acl provides a mechanism for making that
determination with respect to particular docu-
ments, and has revised the rule to advise
applicants thatl the materials filed with the
council are subject to the Open Records Act.

One comment recommended deleting the
language in §655.85(a) which states that
knowing concealment of material facts con-
cerning the subject matter of the required
information items shall be grounds for refusal
to consider any further applicalion submitted
by the applicant or under which tl.e applicant
would participate or receive a direclt financial
or regulatory beneft, on the grounds that
such a prohibition is overly broad and that the
goal of prohibiting untrustworthy applicants
can be achieved by awarding trustworthiness
a priortty in the selection process. The council
disagrees that this language would be used to
disqualify an applicant for such minor prob-
lems as mistakes, oversights, or changes in

other applicable rules which result in an emo-
neous submittal, and declines to make the
proposed deletion.

Applicants must include a detailed discussion
of other public and private funding options
available 1o them, under §655.85(b)(3)W).
One comment stated that when an apjlicant
is a governmental entity, it is reasonable to
ask about other funding sources, but that
when an applicant is a private business en-
tity, the requirement loses its logical connec-
tion to the applicalion process. The comment
suggested adding language making the dis-
tinction between categories of applicants
clear. The council disagrees that this require-
ment bears no logical conneclion to private
ently applicants. The council must have this
information from all applicants to ensure that
ogrants are made in such a way as {0 get
maximum benefit from each dollar granted.

Another comment suggested changing the
language in §655.85(b)(3)(O) to require proof
that a project will reduce emissions rather
than proo! ot eligbilty for SIP credits. The
council agrees that a change in wording is
necessary, but has made the change to em-
phasize that compliance with the SIP is a
priority in nonattainment areas.

One comment suggested revising §655.85 to
add two new subsections relating to histori-
cally underutiized businesses, and provided
the proposed language. The new subsections
would encourage applicants to use histori-
cally underutihnzed busmnesses for project-
related services, and to develop a plan to
define what programs will be taken by the
applicant o recrudt, hire, and retain minority
and women employees. The council declines
to make the suggested change in the rule,
because the primary task of the council is to
coordinate a comprehensive statewide pro-
gram to support the use of environmentally
beneficial alternative fuels in vehicle fleets
owned by state and local governments and
political subdivisions, and to encourage and
assist the shift to alternative fuels in private
fieets. The council's programs are intended
both to accelerate the transition to alternative
fuels and to ease the financial impact of the
transition on state and local governments.
However, the council agrees that greater use
of historically underutilized businesses is an
important goal, and strongly encourages ap-
plicants to employ historically underutihized
businesses for project-related services, and
to develop a plan to recruit, hire, and retain
minority and women employees. The council
has added language in §655.85(b)(3)()) in
support of use of historically underutilized
businesses.

Section 655.95(b) allows the council to vary
any and all provisions of its applications at
any time prior to execution of a coniract
where the council deems such variances ta
be in the interest of the State of Texas. One
comment suggested revising the rule to pro-
vide that applicaton provisions may be
changed at any time before applications are
submitted, to avoid changing the rules ‘in the
middle of the process. The council must re-
tain the flexibility and discretion to protect the
nterest of the State of Texas. An applicant
may simply decline to execute a contract
which has been changed. The council be-

lisves that the requested revision is not nec-
essary.

Another comment opined that there may be
items or data included in an application that
should not and need not be made public, and
suggested eliminating the requirement in
§655.100(1) that a copy of the application and
all supporting documentation be attached to
the agreement and made a part of it, instead
having a summary of the application attached
to the agreement. In response, the council
believes that it may be crucial to have the
specifics of a particular project part of the
agreement; in some instances, a summary
may not suffice to reflect the intantions of the
parties. The council also notes that # cannot
by rule declare in advance that applications
and supporting documentation from private
enlities are exempt from disclosure under the
Open Records Act, Texas Government Code,
Chapter 552. However, the council recog-
nizes that the Open Records Act provides a
mechanism for making that determination
with respect to particular documents, and has
revised the rule to advise applicants that the
materials filed with the council are subject to
the Open Records Act.

Finally, one general comment supported any
reasonable initiative to research and develop
alternative fuel technology using agriculiural
products and by-products, but did not suggest
specific changes n the proposed rules.

The council has made additional changes in
the adopled rules as follows: Institutions of
higher education and health care facilties
have been added to the defintion of the term
"applicant” in §655.5 because Senate Bill 737
specifies that these entities are eligible to
apply for loans, grants or other disburse-
ments. The council added to §655.5 a defini-
tion for the term “fuel system" because it is
necessary in evaluating applications Section
655.55 has been amended to show the cor-
rect office location and mailing acdress for
the councl. Section 65565 has been
amended to change the wording describing
the computation of time to replace the phrase
"runs uniil the end of" with "shall conclude
on.” Section 655 85(b)(2) has been amended
to spell out the name of the Texas Natural
Resources Conservation Commission instead
of using the acronym “TNRCC.” Sections
655 85(b)(3) and 655.100(3) have been
amended so that the subparagraphs have
grammatically parallel construction.

Commenis were filed by Mesa, Inc.; Phillips
Petroleum Company, the Texas Board of
Criminal Justice; and the Texas Farm Bu-
reau. The Texas Farm Bureau generally fa-
vored adoption of the seclions; Mesa, Inc.
generally favored adoption of the rules, but
suggested specific changes. Phillips Petro-
leum Company and the Texas Board of Crim-
inal Justice dd not indicate favor or
opposition, but suggested amendments to
two sections.

The rules are proposed under Texas Natural
Resources Code, §113.284(b), which grants
the Alternalive Fuels Council the authority to
adopt rules necessary to achieve the pur-
poses of Texas Natural Resources Code,
Chapter 113, Subchapter J, through a com-
prehensive program in support of the use of
environmentally beneficial altemative fuels
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developed under §113.284 The rules imple-
ment Texas Natural Resources Code, Chap-
ter 113, Subchapter J

§6555 Dcfinitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.
Act-Texas Natural Resources Code,
Chapter 113. Alternative fuel (also referred
to as "environmentally beneficial fuel" and
"clean-burning fuel”)-This term means:

(A) natural gas,
(B) liquified petroleum gas,
(C) electricity,

(D) methanol or metha-
nol/gasoline blends of 85% (M85) or
greater;

(E) ethanol or ethanol/gaso-
line blend of 85% (ES85). or greater; or

(F) hydrogen Alternative
fuel vehicles (also referred to as "clean-fuel
vehicles”)-A vehicle

(A) capaole of operating on
an alternative fuel;

(B) approved by the Texas
Natural Resources Conservauon Commuis-
sion (TNRCC) for emissions, and

(C) having a fuel system cer-
tified or approved by the Railroad Commis-
sion of Texas for safety, if applicable

Applicant-An individual, business,
state agency. county, municipality, school
district, institution of higher education,
health care facility, or mass transit authority
seeking to obtain a loan, grant or other
disbursement from the council

Bi-Fuel Vehicle-A vehicle capable
of operating on an alternative fuel or a
conventional fuel but not on both at the
same time,

Chairman-The chairrman of the
council

Council-The  Alternative  Fuels
Council as established by Texas Natural
Resources Code, Chapter 113,

Conversion-This term means

(A) the replacement of gaso-
line or diesel-powered fleet vehicles with
alternative fuel vehicles to achieve greater
alternative fuel vehicle composition in the
fleet, or

(B) the retrofitting or
upfitting of a gasoline or diesel-powered
vehicle with an alternative fuel fueling sys-
tem.

Designee-Individual employed by a
council member’s agency. board or com-
mission designated by that council member
to act on his or her behalf.

Dual-fueled vehicle-A vehicle capa-
ble of operating on two different fuels si-
multaneously, at least one of which is an
alternative fuel.

Fuel system-Electrical or mechani-
cal devices on board a vehicle for delivery
of fuel to the vehicle engine, as defined by
the Railroad Commission of Texas, where
applicable.

Historically  underutilized  busi-
ness-This term means:

(A) a corporation formed for
the purpose of making a profit in which at
least 51% of all classes of the shares of
stock or other equitable securities are
owned by one or more persons who have
been historically underutilized because of
their identification as women or as members
of certain munonty groups, including Black
Americans, Hispanic Americans, Asian Pa-
cific Americans, and Natve Americans who
have suffered the effects of discriminatory
practices or similar invidious circumstances
over which they have no control;

(B) a sole proprietorship for
the purpose of making profit that is 100%
owned, operated and controlled by a person
described in subparagraph (A) of this defi-
niton,

(C) a partnership for the pur-
pose of making a profit in which at least
51% of the assets and interest in the part-
nership is owned by one or more persons
described in subparagraph (A) of this defi-
nition. Those persons must have a propor-
tionate interest in the control, operation and
management of the partnership’s affairs,

(D) a jouwnt venture in which
each entty in the joint venture is a histori-
cally underuulized business under this sub-
section; or

(E) a supplier contract be-
tween a historically underutilized business
under this subsection and a prime contractor
under which the historically underutilized
business is directly and regularly involved
in the manufacture or distribution of the
supplies or materials or otherwise ware-
houses and ships the supplies.

Joint venture-An undertaking be-
tween a private person or firm and an
agency of the State of Texas or political
subdivision thereof or an undertaking be-

tween two or more agencies of the State of
Texas or political subdivisions thereof en-
tered into for the purpose of engaging in a
specific alternative fuel related project or
series of projects for mutual profit or bene-
fit.

Member-A member of the council
or his or her designee as provided by Texas
Natural Resources Code, §113.283.

Minority-owned business-A histori-
cally underutilized business in which the
underutilized person or persons is a member
of a minority group. ~

Motor fuel system-A natural gas or
Liquid petroleum gas system, as defined by
the Railroad Commission of Texas.

Nonattainment-A term used to de-
fine an area in which the ambient air quality
does not meet an applicable National Ambi-
ent Air Quality Standard (NAAQS).
NAAQS have been promulgated by the En-
vironmental Protection Agency (EPA) es-
tablishing the maximum concentration of
criteria pollutants in the ambient air.

Original Equipment Manufacturer
(OEM)-A final stage manufacturer or the
final assembler before the vehicle is deliv-
ered to the consumer. OEMs accept respon-
sibility for vehicle warranty as required by
federal and state laws and retain all liability
for their product, after the sale, for meeting
all vehicle validation and certification re-
quirements.

OEM vehicle~-A vehicle built by an
OEM.

Person-Any natural person, partner-
ship, corporation, association, governmental
subdivision, or public or private organiza-
tion of any character other than an agency.

Proceeding-All hearings and other
matters conducted at the direction of the
council on an application, from docketing
of an application to final council decision
on an application.

Refueling  infrastructure-Refueling
facilities (whether one or more) necessary
to dispense alternative fuel to alternative
fuel vehicles. A refueling facility is any
depreciable property, including a building
and its structural components, designed for
the storage and dispensing of an alternative
fuel into a fuel tank of a motor vehicle or
for the purpose of recharging electric vehi-
cles (EVs) at the point where recharging
occurs. Refueling infrastructure does not in-
clude natural gas pipelines or distribution
lines or electric distribution lines located
outside the boundaries of the property on
which a refueling facility is located.

State Implementation Plan (SIP)-A
plan, or subsequent revisions thereto, pro-
mulgated by a state to implement the state’s
regulatory obligations under the Federal
Clean Air Act, such as those related to
attainment of the NAAQS.

Women-owned business-See defini-
tion for "Historically underutilized busi-
ness.”

19 TexReg 630 January 28, 1994 Texas Register ¢




§655.55. Principal Domicile  und Ad-
dress. The domicile and principal office
of the council shall be at Austin, Texas. The
council’s offices are located at Room 104,
Sam Houston State Office Building, Austin,
Texas. Office hours are 8.00 am. to 500
p.m . Monday-Friday. The council’s offi-
cers are closed on Saturday and Sundays
and on state-observed holidays. The mailing
address is Sam Houston State Office
Builiding, Room 104, Austin, Texas 78701.

§655.65. Computation of Time. In com-
puting any period of time prescribed or
allowed by this chapter, by order of the
council, or by any applicable statute, the
period shall begin on the day after the act,
event, or filing in question and 1t shall
conclude on the last day of the designated
period, unless it is a Saturday, Sunday, or
state-observed holiday, in which event the
period shall conclude on the next day which
is neither a Saturday, Sunday, nor a state-
observed holiday.

§655 80. Filing of Applications

(a) Applications filed with the
council shall be on an application form
promulgated by the council. Appropriate in-
structions and explanatory materials will be
provided with the application

(b) Dates for the submission of ap-
plications shall be set and published by the
council If funds are available. application
dates will be set not less than annually

(c) The deadline for receipt and
consideration of an application for funding
is the close of business (5:00 p.m ) on the
submission date. An application 1s consid-
ered filed when actually recewved in the
council offices or when postmarked show-
ing the application was received and ac-
cepted by the United States Post Office, a
common carrier or its equivalent, at least
four calendar days prior to submission date
Metered mail is not acceptable unless it also
includes a United States Postal Service
postmark.

(d) Applicants shall pay, at the time
of filing the application, a nonrefundable
filing fee in an amount set by the council.

(e) All documents relating to an ap-
plication shall be filed with the council
Each application will be marked with the
date and time received in the offices of the
council The envelope or other wrapper in
which an application received by mail or
common carrier was enclosed shall be re-
tained with the application.

(f) A copy of all applications and
supporting documentation shall be main-
tained at the councul’s office Applicants are
advised that the council must comply with
the Open Records Act, Texas Government

Code, Chapter 552, and therefore that the
application and supporting documentation
are subject to the Open Records Act.

(g) An application for a grant, loan,
or other disbursement of funds shall be
accompanied by all supporting documenta-
tion at the time the application is filed,
except as provided in subsection (h) of this
section.

(h) Upon receipt, an application
will undergo an initial review by the counci
to determine whether the application is
complete and whether all proposed activi-
ties are eligtble for funding. The results of
the initial review shall be provided to the
applicant. The applicant may correct any
deficiencies within ten calendar days of the
date of the notification of such deficiencies
from the council. Upon determination that
the application is complete, the application
shall be forwarded to the executive commit-
tee for consideration.

(1) A technical review of all appli-
cations or of particular classes of applica-
tions may be required by the council. The
technical review may include investigation
into the economic and technical feasibulity
of the project for which funding is sought
and the likelihood that the project, if imple-
mented, will accomplish the objectives
stated in the application or established by
the council

() The council may require an in-
vestigation of the financial circumstances,
business experience and background of ap-
plicants, the personnel 1dentified by an ap-
phicant as being principally responsible for
the project for which funding is sought, and
the same information concerning specific
suppliers of goods andfor services proposed
to be acquired pursuant to the terms of the
application

§655.85. Required Information wn Applica-
ttons.

(a) All applicants, whether request-
ing a loan or a grant, must provide the
information described n this section. Fail-
ure to provide the information or failure to
fully disclose any material fact concerning
the subject matter of the required informa-
tion items shall be grounds for rejection of
the application. Knowing concealment of
material facts concerning the subject matter
of the required information items shall be
grounds for refusal to consider any further
application submutted by the applicant or
under which the applicant would participate
or receive a direct financial or regulatory
benefit. Applicants may include additional
information relevant to the subject matter of
the application,

{b) Applicants shall include a state-
ment that the proposed project complies
with all applicable federal and state law,
including in the statement the following:

(1) description of any federal,
state and/or local air quality or alternative
fuel related programs in place or planned
for the area and reasonably anticipated to be
intiated within three years of the applica-
tion date;

(2) identification of the area’s
air quality status, as determined by the EPA
and provided for in the 42 United States
Code, §7407, Clean Air Act, §107. In the
absence of an EPA designation of attain-
ment or nonattainment, the Texas Natural
Resource Conservation Commission may be
used as a resource for determining the air
quality of the area. This information should
include a discussion of the mobile source
contribution to the area’s air quality prob-
lem;

(3) All applicants must articu-
late a “Statemen{ of Project” including:

(A) detailed description of
relevant qualifications of the project's key
personnel;

(B) detailed description of
applicant’s past performance and experience
with similar projects;

(C) detailed description of
applicant’s quality controlfassurance plan;

(D) detailed description of
applicant’s proposed schedule for reporting
the project’s progress to the council;

(E) detailed project budget,
including description of the source of all
fuel, equipment, labor, and facilities;

(F) detailed description of
equipment to be used and the method used
to select the equipment;

(G) overview of pertinent lo-
cal alternative fuel related activity, such as
active gas utilities, vehicle conversion cen-
ters, university programs, and others;

(H) overview of existing and
planned refueling infrastructure availability
for the area;

(I) clear 1dentfication, when-
ever applicable, of the applicant as a histori-
cally underutilized business, individual with
low income, health care facility, minority-
owned business, or women-owned business,
and, whenever applicable, identification of
applicant’s employment of historically un-
derutilized business for project-related ser-
vices,
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(J) detailed discussion of
other public and private funding options
available to the applicant,

(K) discussion of the appli-
cant's current fleet composition and pro-
posed compliance with the requirements of
applicable federal and state fleet composi-
tion requirements;

(L) identification of match-
ing fund availability, from the applicant’s
own revenue or from other sources, includ-
ing signed letters of intent;

(M) identification of the ap-
plicant as a local political subdivision
whose other funding option would be local
tax revenues or General Revenue funds;

[4
(N) evideace of economic
feasibility of the project including a demon-
stration of the ability to repay any loan
principally from fuel savings, life-cycle sav-
ings, or other operating revenues,

(O) astatement of a project’s
eligibility for SIP credits. An entity subject
to SIP requirements which requests funding
for a project in a nonattainment area subject
to SIP requirements must show eligibility
for SIP credit for that project; and

(P) if an application is made
for oil overcharge funds, a statement estab-
lishing the project’s compliance with all
applicable law relating to such funds.

(4) The council may require
any additional information it deems appro-
priate.

§655.100. Grant and Loan Agrec-
ments. Minimum Terms and Compliance
with Terms.

(1) Entities receiving grants or
loans shall be required to execute an agree-
ment in the form prescribed by the council
setting out the terms and conditions of the
grant or loan as approved by the council. A
true and complete copy of the application
made by the recipient and all additions or
amendments thereto shall be attached to the
agreement and made a part thereof. Appli-
cants are advised that the council must com-
ply with the Open Records Act, Texas
Government Code, Chapter 552, and there-
fore that the application and supporting doc-
umentation are subject to the Open Records
Act.

(2) Agreements shall be exe-
cuted by the chairman and by the chief
executive officer of the recipient or by such
other officer authorized by the governing
body of the entity to execute the agreement.

A certified copy of a resolution of the gov-
erning body of the recipient consenting to
the terms and conditions of the agreement
and authorizing the officer executing it to
do so shall be attached to the agreement.

(3) The agreement shall contain
at least the following terms and conditions,
together with all such other terms and con-
ditions prescribed by the council:

(A) performance under the
grant shall strictly comply with the proposal
submitted in the application, unless specifi-
cally modified by th. council;

(B) all equipment purchased
through the grant or loan shall be main-
tained and operated in compliance with
manufacturer's warranty requirements, state
and federal laws, and in conformance with
the SIP. The recipient shall immediately
report all citations by regulatory authorities
for violations of such provisions to the
council;

(C) the recipient shall as-
sume all liability for the operation and
maintenance of equipment purchased
through the grant or loan and indemnify the
council and the State of Texas from all
liability arising therefrom, to the extent per-
mitted by law;

(D) at the direction of the
council, may provide for funding of pur-
chases or construction, in stages, condi-
tioned on delivery of equipment or
completion and approval by the council or
other appropriate authority of specified
stages of construction;

(E) provide that further
funding may terminate at the discretion of
the council for the failure of the recipient to
comply with the requirement of the grant or
loan;

(F) provide that the agree-
ment may be terminated by mutual agree-
ment of the recipient and the council, and
ail unexpended funds returned to the coun-
cil, in the event of either impossibility, in-
cluding unavatlability of equipment planned
to be purchased with loan or grant funds, or
the commercial unfeasibility of project;

(G) bind the recipient to re-
fund to the council all funds expended by
the recipient in violation of the terms of the
agreement, together with all administrative
costs, attorneys fees, expenses and court
costs incurred by the council, and

(H) grant to the council the
right to demand and receive reports of pro-
gress of the project at specified intervals,

the right to audit the recipient with respect
to the project, and the right to perform
inspections of the project at reasonable
times. Y

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authority

Issued in Austin, Texas, on January 21, 1994.

TRD-9435027 Garry Mauro
Chaiman
Texas Alternative Fuels

Council
Effeclive date. February 11, 1994

Proposal publication date. September 21,
1993

For further information, please call: (512)
463-5007

L4 ¢ ¢
TITLE 34. PUBLIC FI-
NANCE

Part I. Comptroller of
Public Accounts

Chapter 3. Tax Administration

Subchapter O. State Sales and
Use Tax

* 34 TAC §3.292

The Comptroller of Public Accounts adopis
an amendment to §3.292, concerning repair,
remodeling, maintenance, and resloration ot
tangible personal property, without changes
to the proposed text as published in the No-
vember 12, 1993, issue of the Texas Register
(18 TexReg 8339)

Amendments to the Tax Code, effective Octo-
ber 1, 1993, exept the labor lo repaw tangible
personal property damaged within a disaster
area. References to remodeling motor vehi-
cles were also added to the section.

No commenls were received regarding adop-
tion of the amendment.

This amendment is adopted under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescnbe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2. The amendments imple-
menl the Texas Tax Code, §§151.0101,
151.151, 1513111, 151.350.

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy’s legal authority.

Issued in Austin, Texas, on January 20, 1994.

TRD-9434944 Martin E. Cherry
Chief, General Law
Section
Comptroller of Public
Accounts

Effective date. February 10, 1994

Proposal publication date. November 12,
1993
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For further information, please call. (512)
463-4028

¢ L4 L4
¢ 34 TAC §3.310

The Comptroller of Public Accounts adopts
an amendment to §3.310, concerning laun-
dry, cleaning, and garment services, without
changes to the proposed text as published in
the November 12, 1993, issue ol the Texas
Register (18 TexReg 8341)

Amendments to the Tax Code, effective Octo-
ber 1, 1993, exempt the labor 1o repar tang:-
bie personal property damaged within a
disaster area.

No comments were receved regarding adop-
tion of the amendment.

This amendment is adopted under the Tax
Code, §111.002, which provdes the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the admunistra-
tion and enforcement of the provisions of the
Tax Cede, Title 2. The amendment imple-
ments the Texas Tax Code, §§151 0048, 151
057, 151.302, 151.350

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 20, 1994.

TRD-9434943 Martin E Cherry
Chiel, General Law
Section
Comptroller of Public
Accounts

Effective date: February 10, 1994

Proposal publication date: November 12,
1993

For futher information, please call
463-4028

¢ ¢ ¢
e 34 TAC §3.329

The Comptroller of Public Accounts adopts
an amendment to §3 329, concerning enter-
prise projects, without changes to the pro-
posed text as published in the November 12,
1993, 1ssue of the Texas Register (18
TexReg 8342)

The amendment reflects changes to the Tax
Code, §151 429, thal allows a sales tax re-
fund for jobs retained, as well as jobs cre-
ated, by an enterprise project

(512)

No comments were received regarding adop-
tion of the amendment

This amendment 1s adopted under the Tax
Code, §111002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2 The amendment imple-
ments the Tax Code §151 429

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authortty

Issued in Auslin, Texas, on January 20, 1994.
TRD-9434942 Martin E Cherry
Chief, General Law
Section
Comptroller of Public
Accounts

Effective date: February 10, 1994

Proposal publication date: November 12,
1993

For further information, please call: (512)
462-4028

¢ ¢ ¢

Subchapter V. Franchise Tax
e 34 TAC §3.558

The Comptroller of Public Accounts adoplts
an amendment to §3.558, concerning officer
and director compensation, without changes
to the proposed text as published in the No-
vember 12, 1993, issue of the Texas Register
(18 TexReg 8343).

Amendments to this section resulted from the
creation of limied banking associations by
the 73rd Legislature, 1993. Some amend-
ments were made to eliminate redundancy

No comments were received regarding adop-
tion of the amendment

This amendment is adopted under the Tax
Code, §111002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2. The amendments imple-
ment the Texas Tax Code, §171.110.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 20, 1994.
TRD-9434948 Martin E Cherry

Chief, General Law
Section

Comptroller of Public
Accounts

Effecive date February 10, 1994

Proposal publication date: November 12,
1993

For further information, please call
463-4028

L4 ¢ ¢
¢ 34 TAC §3.562

The Comptroller of Public Accounts adopls
new §3.562, concerning hmited habilty com-
panies, without changes to the proposed text
as pubhished in the November 12, 1993, 1ssus
of the Texas Register (18 TexReg 8346).

This new section contains guidelines for de-
termining the taxable captal and earned sur-
plus of imted habilly companies The section
15 a result of the creation of limted liability
companies by the 72nd Legislature, 1991

No comments were received regarding adop-
tion of the new section

This new section is adopted under the Tax
Code, §111002, which provides the comp-
troller with the authonty to prescribe, adopt,
and enforce rules relating to the administra-

(512)

tion and enforcement of the provisions of the
Tax Code, Title 2. The new section imple-
ments the Tax Texas Tax Code, §171.001.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 20, 1994.

TRD-9434947 Martin E. Cherry
Chief, General Law
Section
Comptroller of Public
Accounts

Effective date: February 10, 1994

Proposal publication date. November 12,
1993

For further information, please call: (512)
463-4028

¢ ¢ L
* 34 TAC §3.573

The Comptroller of Public Accounts adopts
new §3.573, concerning provisiona! exemp-
tions, without changes to the proposed text as
published in the July 20, 1993, issue of the
Texas Register (18 TexReg 4742).

The new seclion sets out the procedure for a
corporation to obtain a temporary franchise
tax exemplion as referenced in Tax Code
§171 063(d), while a corporation awaits ils
federal exemption from the Internal Revenue
Service.

No comments were received regarding adop-
tion of the new section.

This new section is adopted under the Tax
Code, §111.002, which provides the comp-
troller with the authority to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2. The new section imple-
ments the Tax Code §171.063.

This agenrcy hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty.

Issued in Austin, Texas, on January 20, 1994.

TRD-9434960 Martin E Cherry
Chief, General Law
Saction
Comptroller of Public
Accounts

EHeclive date. February 10, 1994

Proposal publication date: July 20, 1993
For further information, please call: (512)
463-4028

¢ ¢ ¢

Subchapter AA. Automotive
Oil Sales Fee
¢ 34 TAC §3.701

The Comptroller of Public Accounts adoplts
an amendment to §3.701, concerning the au-
tomotive oil sales fee, without changes to the
proposed text as published in the November
12, 1993, ssue of the Texas Register (18
TexReg 8349).
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The 73rd Legislature, 1993, amended the
Health and Safely Code, Chapter 371, effec-
tive October 1, 1993, to clarify when an im-
porter is liable for the fee and to change the
state agency authorized to administer the
used oil recycling fund,

No comments were received regarding adop-
tion of the amendment.

This amendment 1s adopted under the Tax
Code, §111.002, which provides the comp-
troller with the authortty to prescribe, adopt,
and enforce rules relating to the administra-
tion and enforcement of the provisions of the
Tax Code, Title 2. The amendment imple-
ments the Health and Safety Code, §371.062

This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 20, 1994

TRD-9434946 Mariin E Cherry

Chief, General Law
Section

Comptroller of Public
Accounts

Effective date. February 10, 1994

Proposal publcation date November 12,
1993

For further information, please call: (512)
463-4028

¢ ¢ ¢

Part IX. Texas Bond
Review Board

Chapter 190. Allocation of the
State’s Limit on Certain
Private Activity Bonds

Subchapter A. Program Rules
* 34 TAC §190.3, §190.8

The TYexas Bond Review Bcard adopis
amendmenls to §1903. §1908, without
changes to the proposed text as published in
the November 26, 1993, issue of the Texas
Register (18 TexReg 8771)

The Texas Bond Review Board amends
these sections to clanty the application pro-
cess and allow sufficient time for compliance
after closing The Texas Bond Review Board
amends these section to taciitale maximum
efficiency in the usage of allocation for pivate
activity bonds

The amendments clanfy the apphlication pio-
cess and allow sufficient itme for compliance
afier closing

No comments were recewved regarding adop-
tion of the amendments

The amendments are adopted under Texas
Civil Statutes, Article 5190 9a, which give the
Texas Bond Review Board the authorty to
propose rules pertaming to the adoption, im-
plementation and administration of the alloca-
tion of the state's celing on pnvate activty
bonds

This agency hereby certifies that the rule as

adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 20, 1994.

TRD-9434995 Albert L. Bacarisse
Executive Director
Texas Bond Review Board

Effective date: February 10, 1994

Proposal publication date: November 26,
1993

For further mformation, please call' (512)
463-1741

¢ ¢ ¢
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part III. Texas Youth
Commission

Chapter 85. Admission and
Placement

Placement Planning
e 37 TAC §85.23, §85.29

The Texas Youth Commission (TYC) adopts
amendments to §85.23 and §85 29, concern-
ing classification and program completion and
movement, without changes to the proposed
text as published in the December 14, 1993,
issue of the Texas Register (18 TexReg
9274)

The justification for amending the section 1s to
provide more efficient control of delinquent
youth

The amendments will allow staff to reclassify
youth nvoived in a not at a TYC facilty and
changes criena by which a youth may be
moved to a follow-up placement following the
nitial placement

No comments were received regarding adop-
tion of the amendments

The amendments are adopted under Human
Resources Code, §61075, which provides
the Texas Youth Commission with the author-
dy to confine youth under conditions # be-
lieves are in the best interest of the youth and
of the public

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authortty

Issued in Austin, Texas, on January 14, 1994

TRD-9434306 Steve Robinson

Executive Director
Texas Youth Commission

Eftective date February 9, 1994

Proposal publication date December 14,
1993

For further information, please call" (512)
483-5244

¢ ¢ ¢

Part VI. Texas Department
of Criminal Justice

Chapter 159. Special Programs

Subchapter A. Substance
Abuse Treatment

* 37 TAC §159.1

The Texas Board of Criminal Juslice adopts
new §159.1, concerning substance abuse fel-
ony punishment facilities eligibity criteria,
with changes to the proposed text as pub-
lished in the October 8, 1993, issue of the
Texas Register (18 TexReg 6947).

The adopted new §159.1 explains the eligibil-
ity criteria that preclude a defendant from
being placed in a substance abuse felony
punishment faciiity. The criteria are based on
the abildy of the defendant 1o participate with-
out interruption in the program and on the
abilty of the program to meet the needs of
defendants with special medical, psychologi-
cal, or detoxtfication requwements. The
changes in the proposed text remove an un-
necessary reference to existing statutory cri-
teria, and they clanfy the intentions of the
proposed criteria.

The adopted criernia will provide district
judges and community supervision and cor-
rections departments with criteria that pre-
clude a defendant from beng placed in a
substance abuse felony punishment facility.

Four individuals submitted written comments
on the proposed critena to the Department of
Criminal Justice Two of the individuals ex-
pressed no major objections to the criteria,
but they dd propose changes to one of the
criteria, which concerned the eligibility of de-
fendants with a detainer or pending charges.
These respondents proposed that the lan-
guage regarding pending charges be deleted.
The other two respondents also expressed
concerns about the detaner criteria, and they
recommended that junsdictions be allowed to
hold pending charges as a method of enhanc-
ng a defendant’s participation in the sub-
stance abuse trealment program One
respondent further suggested that oflenders
with pending charges be eligible provided that
the junisdiction that has the pending charges
agrees not 1o seek custody of the defendant
until after the program and the aftercare re-
quirements have been completed. Two indi-
vduals also expressed concern about the
second and fourth crteria, and they re-
quested more specific language for these
medical and psychological criteria One of the
respondents recommended that the section
on legal cnteria be deleted since these were
established by statute, and he requested clar-
ication of the criterion concerning detoxitica-
fion.

The only comments received for and against
the section were from indviduals

The agency agrees with the comments and
has made appropriate changes to the critena
to clanty the intention of the proposed text

The new section 1s adopted under the Texas
Government Code, §493.009(b), as amended
by Senate Bill 532, Acts 1993, 73rd Legisla-
ture, which provides the Texas Board of
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Criminal Justice with the authority o adopt
criteria to determine the suitability of candi-
dates for participaticn in the substance abuse
felony punishment facilty program.

§159.1. Substance Abuse Felony Punish-
ment Facilities Eligibility Criteria.

(a) Defendants with a detainer or
pending charges are not eligible to partici-
pate unless the jurisdiction that placed the
detainer agrees not to seek custody of the
defendant until after the program and con-
tinnum of care requirements have been
completed.

(b) Persons must be physically and
mentally capable of uninterrupted participa-
tion in a rigorous, stressful, and confronta-
tional Therapeutic Community program.
Defendants with special medical or psycho-
logical needs must meet the eligibility crite-

ria for the Special Needs SAFPF as defined
in CJAD Field Correspondence.

(c) Persons who have signs or
symptoms of acute drug or alcohol with-
drawal, or who require detoxification are
not eligible to participate until they have
been detoxified.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsei
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 21, 1994.

TRD-9435053 Cari Reynolds
General Counsel
Texas Board of Criminal
Justice

Effective date: February 11, 1994
Proposal publication date: October 8, 1993
For further information, please call: (512)
463-9693

¢ ¢ ¢

TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Department
of Human Services

(Editor's Note: Chapter 15, §1.07, Acts of the
72nd Legislature, First Called Session, 1991, as
amended by Chapter 747, §2, Acts of the 73rd
Legislature, Regular Session, 1993, provided for
the transfer of certain programs from the Tevas
Department of Human Services to the Texas De-
partment of Health effective September 1, 1993

The Texas Register 1s administratively (ransfer-
ring the following rules listed in the table pub-
lished n tius issue from Tule 40., Part 1. Texas
Department of Human Services to Title 25 Part
1. Texas Department of Health. The Table lists
the old rule number and the new i1ule number
that corresponds to them.)

¢ ¢ ¢
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PEN
EETING

Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.
Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled meeting time. Some notices may
be rgsceivecl too late to be published before the meeting is held, but all notices are published in the Texas
Register.

Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
least two nours before the meeting is convened. All emergency meeting notices filed by governmental
agencies will be published.

Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must
have an equal opportunity for effective communication and participation in public meetings. Upon request.
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual’s request. Those requesting auxiliary aids or services should notify
the contact person listed on the meeting summary several days prior to the meeting by mail, telephone, or

RELAY Texas (1-800-735-2989).

Texas Department on Aging
Friday, January 28, 1994, 11:30 a.m,

1949 South IH-35, Third Floor, Large Con-
ference Room

Austin

According to the complete agenda, the Om-
budsman Advisory Committee will consider
and possibly act on: call to order, approve
minutes of October 28, 1993, Ombudsman
Advisory Committee; receive public com-
ments; program updates; report on the Insti-
tute of Medicine Study of the Ombudsman
Program; report from the Texas Association
of Regional Long T'zrm Care Ombudsmen;
status of rules/policizs/procedures; and ad-
journ,

Contact: Mary Sapp, P.O. Box 12786,
Austin, Texas 79711, (512) 444-2727.

Filed: January 21, 1994, 3:42 p.m.
TRD-9435046

9 ¢ ¢
Texas Department of Agri-
culture
Monday, January 31, 1994, 9:00 a.m.

Sheraton Mockingbird Hotel, 1893 West
Mockingbird Lane

Dallas

According to the agenda summary, the State
Seed and Plant Board will discuss and act
on: minutes of last meeting; applications for
certification eligibility of new varieties un-

der the Texas Certification Program; appeal
of decision to reject sorghum-sudangrass
field, election of officers; inspectors ap-
proved for certification work during 1994,
certified  seed  grower  applicants;
Agrigenetics, L.P. doing business as
Mycogen Plant Sciences acknowledgement
of name change; request for change of corn
isolation requirements; and request for re-
certification of peanut varieties.

Contact: Charles Leamons, P.O. Box 629,
Giddings, Texas 78942, (409) 542-3691.

Filed: January 21, 1994, 2:21 p.m.
TRD-9435030

¢ ¢ ¢

Texas Commission on Alco-
hol and Drug Abuse

Tuesday, February 8, 1994, 8:30 a.m.

710 Brazos, Perry Brooks Building, Com-
mission Meeting Room-Eighth Floor

Austin

According to the complete agenda, the
Board of Commissioners will call to order;
approval of December 14, 1993 minutes,
public comments; action on motion for re-
consideration of the commission's denial of
chemical dependency counselor license; re-
port on criminal justice activities; imple-
mentation of criminal justice in-prison thes-
apeutic  community program  (ITC),
substance abuse felony punishment facility
program (SAFP), continuum of care (TTC),
and treatment alternatives to incarceration

program (TAIP); report on development of
Jjuvenile justice initiative; report on Crimi-
nal Justice Committee activities; report
from Texas Summit Committee on preven-
tion issues; report on prevention services
request for proposals; report on Grant and
Contract Review Committee activities; re-
port on prevention evaluation activities; ac-
tion on adoption of proposed drug and alco-
hol driving awareness program rules; report
on compliance activities; report on offend-
ers credentialing committee activities; re-
port on historically under utilized business
activities; report on First Quarter Report on
Measures; report Fiscal Year 1994 operat-
ing budget expenditure report; report on
Audit Committee activities; report on strate-
gic planning process; action on adoption of
agency policies; information on federal cat-
egorical awards; action on approval of plan
for commission field representatives; con-
gressional update; meet in executive session
to discuss employment matter pertaining to
the executive director position; reconvene to
hear interim executive director’s report;
chairman’s report; and adjourn.

Contact: David P. Tatum, 710 Brazos,
Austin, Texas 78701-2576, (512) 867-8875.

Filed: January 20, 1994, 2:59 p.m.
TRD-9434964

¢ ¢ *
The State Bar of Texas
Friday, January 21, 1994, 1:30 p.m,

Hyatt Regency-Hill Country Resort, Ball-
rooms A and B, 9800 Hyatt Resort Drive

San Antonio

¢ OPEN  MEETINGS
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Emergency revised agenda

According to the complete agenda, the
Board of Directors added: Item Number
10(G)-Report of the President. consider ap-
proval of the resolution of the State Bar of
Texas Board of Directors urging the Texas
Attorney General and the State of Texas to
appeal the United States District Court’s
decision in Moore, et 4l v. Morales, et al
(the constitutional challenge to the Texas
Barratry Law).

Reason for Emergency. This item requires
action prior to the next meeting of the State
Bar of Texas' Board of Directors.

Contact: Pat Hiller, PO Box 12487.
Austin, Texas 78711, | (800) 204-2222

Filed: Janvary 21, 1994, 1123 a.m
TRD-9435016

* ¢ L4

Texas Cosmetology Commis-
sion

Friday, February 4, 1994, 5:00 p.m.
Lakeway Inn, 101 Lakeway Drive
Austin

According to the complete agenda, the Em-
ployee Traiming Planning Session will call
to order, 1ntroductions; planning session for
employee training, and adjourn

Contact: Alicia C. Ayers, PO Box 26700,
Austin, Texas 78755-0700, (512) 454-4674.

Filed: January 25, 1994, 9:44 am
TRD-9435169

Saturday, February 5, 1994, 9:00 a.m.

Lakeway Inn, 101 Lakeway Drive

Austin

According to the complete agenda, the Em-
ployee Training Seminar will call to order:
introductions; Douglas Cox-motivation pre-
sentation; strategic planning, budget propos-
als; discussion of reclassification, auditor’s
report; and discussion of policies and proce-
dures. The Commission will go into Execu-
tive Session pursuant to Texas Government
Code, §551.074, to discuss matters involv-
ing the appointment, employment, evalua-
tion, reassignment, duties, discipline, or dis-
missal of a public officer, the Executive
Director of the Commission, or to hear
complaints or charges against the Executive
Director. The Commission will reconvene
in open session to vote on any matters
necessary as a result of its executive session
pursuant to Texas Government Code,
§551.074; and adjourn.

Contact: Alicia C. Ayers, P.0. Box 26700,
Austin, Texas 78755-0700, (512) 454-4674,

Filed: January 25, 1994, 9:43 am.
TRD-9435168

Sunday, February 6, 1994, 9:00 a.m.
Lakeway Inn, 101 Lakeway Drive
Austin

According to the complete agenda, the Em-
ployee Training Seminar will call to order;
introductions; strategic planning; budget
proposals; discussion of reclassification; au-
ditor's report; and discussion of policies and
procedures. The Commission will go into
Executive Session pursuant to Texas Gov-
ernment Code, §551.074, to discuss matters
involving the appointment, employment,
evaluation, reassignment, duties, discipline,
or dismissal of a public officer, the Execu-
tive Director of the Commission, or to hear
complaints or charges against the Executive
Duirector. The Commission will reconvene
in open session to vote on any matters
necessary as a result of its executive session
pursuant to Texas Government Code,
§551.074; and adjourn.

Contact: Alicia C. Ayers, P.O. Box 26700,
Austin, Texas 78755-0700, (512) 454-4674.

Filed: January 25, 1994, 9:41 am.
TRD-9435167

Mouday, February 7, 1994, 9:00 a.m,

Lakeway Inn, 101 Lakeway Drive

Austin

According to the agenda summary, the
Commussion will call to order; introduc-
tions; Donna Cordes, discussion of GSC
rules for charges for public records, old
hours, Linda Engel; discussion of new sani-
tary rules disinfectant solution; George
Orsatti; discussion of school smoking areas;
refund policy. Instructor Exam Committee
report; Manicure Instructor Exam Commit-
tee report; Facial Exam Committee report;
agreed orders; interagency contract with At-
torney General. The Commission will go
into Executive Session pursuant to Texas
Government Code, §551.074, to discuss
matters involving the appointment, employ-
ment, evaluation, reassignment, duties, dis-
cipline, or dismissal of a public officer, the
Executive Director of the Commission, or
to hear complaints or charges against the
Executive Director. The Commission will
reconvene in open session to vote on any
matters necessary as a result of its executive
session pursuant to Texas Government
Code, §551.074; and adjourn.

Contact: Alicia C. Ayers, P.O. Box 26700,
Austin, Texas 78755-0700, (512) 454-4674.

Filed: January 25, 1994, 9:41 am,
TRD-9435166

¢ ¢ ¢

Texas State Board of Exam-
iners of Professional Coun-
selors

Friday, January 28, 1994, 9:60 a.m.

Room $-400, The Exchange Building, 8407
Wall Street

Austin

According to the complete agenda, the
Rules Committee will discuss and possibly
act on: comments on proposed amendments
to 22 Texas Administrative Code (TAC).
Chapter 681; changes to proposed amend-
ments to 22 TAC, Chapter 681; final adop-
tion of proposed rules to 22 TAC, Chapter
681; withdrawal of emergency rules to 22
TAC, Chapter 681; and the committee re-
port.

Contact: Kathy Craft, 1100 West 49th
Street, Austin, Texas 78756, (512)
834-6628. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D. D. (512)
458-7708 at least two days prior to the
meeting.

Filed: January 20, 1994, 3-54 p.m.
TRD-9434990
Friday, January 28, 1994, 1:00 p.m.

Room S$-400, The Exchange Building, 8407
Wall Street

Austin

According to the complete agenda, the Test-
ing and Continuing Education Committee
will discuss and possibly act on: proposal
submitted by the American Association of
State Counseling Boards (AASCB) con-
cerning the Texas professional counselor
licensing examination being used as a na-
tional exam; and a request by Tom Davis
with the Ohio Counselors Licensing Board
for Ohio to use the Texas professional
counselor exam.

Contact: Kathy Craft, 1100 West 49th
Street, Austin, Texas 78756, (512)
834-6628. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D. D. (512)
458-7708 at least two days prior to the
meeting.

Filed: January 20, 1994, 3:54 p.m.
TRD-9434989
Friday, January 28, 1994, 2:00 p.m.

Room S-400, The Exchange Building, 8407
Wall Street

Austin

According to the agenda summary, the Ap-
plications Committee will discuss and pos-
sibly act on: applications of Curtis Leo Lin-
coln, Donna Landers Schaefer, Marilyn K.
Wright, Lisa Erwin Whittle, and others.
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Contact: Kathy Craft, 1100 West 49th
Street, Austin, Texas 78756, (512)
834-6628. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D. D. (512)
458-7708 at least two days prioc to the
meeting.

Filed: Janvary 20, 1994, 3:54 p.m.
TRD-9434988
Friday, January 28, 1994, 3:00 p.m.

Room S-400, The Exchange Building, 8407
Wall Street

Austin

According to the complete agenda, the Pub-
lic and Professional Relations Committee
will discuss and possibly act on: the next
Examiner; and whether any existing com-
mittees currently nced additional members
that arc non-board members.

Contact: Kathy Craft, 1100 West 49th
Street, Austin, Texas 78756, (512)
834-6628. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D. D. (512)
458-7708 at least two days prior to the
meeting.

Filed: January 20, 1994, 3:54 p.m.
TRD-9434987
Friday, January 28, 1994, 3:30 p.m.

Room S-400, The Exchange Building, 8407
Wall Street

Austin

According to the complete agenda, the Ad-
ministration a.d Finance Committee will
discuss and possibly act on: the purchase of
an automated attendant system; purchase of
computer equipment; approval for Kathy
Craft and Linda Smith to aitend an investi-
gator training pregram in Austin presented
by the Council on Licensing Enforcement
and Regulation (CLEAR); and financial re-
port through December 31, 1993.

Contact: Kathy Craft, 1100 West 49th
Street, Austin, Texas 78756, (512)
834-6628. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D. D. (512)
458-7708 at least two days prior to the
meeting.

Filed: January 20, 1994, 3:53 pm.
TRD-9%434986
Saturday, January 29, 1994, 9:00 a.m.

Room S-400, The Exchange Building, 8407
Wall Street

Auslin

According to the complete agenda, the
board will discuss and approve the minutes
of November 5, 1993, and discuss and pos-
sibly act on: persons wishing to appear be-
fore the board; executive session pursuant
to the Open Meetings Act, §551.071 regard-
ing pending litigation (G. Calwell, Texas

Psychological Association and D. Rettberg),
publications by the Texas Christian Coun-
selors Associations, Inc.; representative to
attend the meetings of the multi-agency
memorandum of understanding; annual re-
port; rules committee (proposed amend-
ments; final adoption; and withdrawal of
emergency rules to 22 Texas Administrative
Code, Chapter 681); testing and continuing
education committee (American Association
of State Counseling Boards (AASCB) pro-
posal regarding the national examination;
and request by the Ohio Counselors Licens-
ing Board regarding examination); applica-
tion committee (action concerning applica-
tions of Curtis Leon Lincoln, Donna
Landers Schaefer, Lisa Erwin Whittle,
Marilyn K. Wright, and others); administra-
tive and finance committee (purchase of
automated attendant system and computer
equipment; investigator training for board
members; and financial report); public and
professional relations (Examiner; and exist-
ing committee membership needs); whether
certain practices are the practice of counsel-
ing; whether complaints filed against appli-
cants should be reviewed by the complaint
or the application committee, size of li-
censed professional counselors wall certifi-
cates; and setting of the next meeting date.

Contact: Kathy Craft, 1100 West 4%th
Street, Austin, Texas 78756, (512)
834-6628. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D. D. (512)
458-7708 at least two days prior to the
meeting.

Filed: January 20, 1994, 3:55 p.m.
TRD-9434991

¢ ¢ ¢

Texas Court Reporters Certi-
fication Board
Saturday, January 29, 1994, 9:00 a.m.

Texas Law Center, 1414 Colorado. Suite
206

Austin

According to the complete agenda, the
Court Reporting Curriculum Task Force
will call the meeting to order; take atten-
dance; consider minutes from last meting on
October 16, 1993; and will discuss and
possibly act on: subcommittee reports; goals
and timetables of the Task Force; and future
meeting dates,

Contact: Peg Liedtke, P.O. Box 13131,
Austin, Texas 78711-3131, (512) 463-1624.

Filed: January 21, 1994, 1:43 p.m.
TRD-9435022

¢ ¢ ¢

Texas Education Agency

Friday-Saturday, January 28-29, 1994,
1:00 p.m. and 8:30 a.m. respectively.

Stouffer Austin Hotel, 9721 Arboretum
Boulevard

Austin

According to the complete agenda, the Con-
tinuing Advisory Committee for Special Ed-
ucation will approve the minutes from the
previous meeting; consider hearing officer
decisions; and plan workshops to review the
mission and purpose of the committee. On
Saturday, the committee will develop goals
and objectives and plan strategies: consider
proposed amendments to Title 19, Chapter
89, Subchapter G, of the Texas Administra-
tive Code, concerning special education;
and develop an agenda for the next meeting.

Contact: Shirley Sanf;)rd. 1701 North Con-
gress Avenue, Austin, Texas 78701, (512)
463-9362.

Filed: January 20, 1994, 3:50 p.m.
TRD-9434978

¢ ¢ L4

Advisery Commission on
State Emergency Commu-
nications

Thursday, January 27, 1994, 2:00 p.m.

1101 Capital of Texas Highway South,
Suite B-100

Austin
Emergency meeting

According to the complete agenda, the Ex-
ecutive Committee called the meeting to
order; recognized guests and heard public
comment; Poison Control Program work
session; and adjourned. Persons requesting
interpreter services for the hearing- and
speech-impaired should contact Velia Wil-
liams at (512) 327-1911 at least two work-
ing days prior to the meeting.

Reason for Emergency: For discussion of
program activities and direction prior to
next scheduled Commission meetings.

Contact: Jim Goerke, 1101 Capital of
Texas Highway South, Suite B-100, Austin,
Texas 78746, (512) 327-1911.

Filed: January 24, 1994, 4:33 p.m.
TRD-9435142
Wednesday, February 2, 1994, 10:00 a.m.

John Reagan Building, 15th Street and Con-
gress Avenue

Austin

According to the agenda summary, the Poi-
son Control Coordinating Committee will
call the meeting to order; hear public com-
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ment; discuss and consider reports from
subcommittees on bylaws and on rules; hear
reports from chairs of subcommittees on
operations and medical management and
protocols; consider approval of January
meeting minutes; and adjourn. Persons re-
questing interpreter services for the hearing-
and speech-impaired should contact Velia
Williams at (512) 327-1911 at least two
work days prior to the meeting.

Contact: Jim Goerke, 1101 Capital of
Texas Highway South, Suite B-100, Austin,
Texas 78746, (512) 327-1911.

Filed: Janvary 24, 1994, 1:55 p.m.

TRD-9435120

* ¢ ¢

Employees Retirement Sys-
tem of Texas

Friday, February 4, 1994, 9:30 a.m.

Texas Parks and Wildlife Department, 4200
Smith School Road

Austin

According to the agenda summary, the
Group Benefits Advisory Committee will
call to order; recognition of visitors and
guests; approval of minutes from previous
meeting; announcements/updates; ERS up-
date; standing subcommittee reports; other
related benefits business; and adjournment.

Contact: James W. Sarver, 18th and
Brazos, Austin, Texas 78701, (512)
867-3217.

Filed: Janvary 24, 1994, 9:05 am.
TRD-9435088

L 4 ¢ ¢

Texas Employment Commis-
sion

Tuesday, February 1, 1994, 9:00 a.m.

Room 644, TEC Building, 101 East 15th
Street

Austin

According to the agenda summary, the
Texas Employment Commission will dis-
cuss prior meeting notes; executive session
to consider Bernardino Gonzales, et al v.
James Kaster, et al, and Advanced Tempo-
raries, Inc, v. Texas Employment Commis-
sion; actions, if any, resulting from execu-
tive session; staff reports; internal
procedures of Commission Appeals; consid-
eration and action on higher level appeals in
unemployment compensation cases listed in
Commission Docket 5; and set date of next
meeting.

Contact: C. Ed Davis, 101 East 15th Street,
Austin, Texas 78778, (512) 463-2291.

Filed: January 24, 1994, 4:06 p.m.
TRD-9435139

¢ ¢ ¢
General Land Office

Tuesday, February 1, 1994, 10:00 a.m.

Stephen F. Austin Building, Room 831,
1700 North Congress Avenue

Austin

According to the complete agenda, the
School Land Board will discuss approval of
previous board meeting minutes; lease sus-
pension application, Laguna Madre, Kenedy
County; pooling applications, Waha Field,
Reeves County; Mt Enterprise (Rodessa
Hill) Field, Rusk County; Longwood
(Goodland Lime), Marion and Harrison
counties; consideration of nominations,
terms, conditions and procedures for the
April 5, 1994, oil, gas, and other minerals
lease sale, Permanent School Fund lands,
and Texas School for the Blind lands,
Nolan County; applications to lease high-
way rights of way for oil and gas, Orange
County; consideration of easement for the
installation and operation of a cellular
phone transmission tower and associated
equipment facilities located on the Austin
State School grounds, Texas MHMR lands,
Travis County; coastal public lands, com-
mercial lease applications, Corpus Christi
Bay. Aransas County and Laguna Madre,
Cameron County. easement application,
Galveston Bay, Chambers County; structure
(cabin) permit renewals, Espiritu Santo
Bay. Calhoun County; Laguna Madre, Ke-
nedy County; Laguna Madre, Kleberg
County; San Antonio Bay. Calhoun County;
briefing on development of Coastal Man-
agement Program and possible impact on
the Texas General Land Office; Executive
Session-pending and proposed litigation, in-
cluding consideration of termination of
coastal easement, Laguna Madre, Cameron
County; and Open Session-consideration of
termination of coastal easement, Laguna
Madre, Cameron County.

Coutact: Linda K. Fisher, Stephen F.
Austin Building, Room 836, 1700 North
Congress Avenue, Austin, Texas 78701,
(512) 463-5016.

Filed: January 24, 1994, 4:32 p.m.
TRD-9435141
L J 4 4
Office of the Governor’s
Friday, February 4, 1994, 4:00 p.m,
Reagan Building, Room 104
Austin

According to the agenda summary, the Of-
fice of Budget and Planning will hold a

statewide strategic planning-Natural Re-
sources hearing: introductory comments;
public comments; and adjournment.

Contact: Rebecca Martin, P.O. Box 12428,
Austin, Texas 78711, (512) 463-1778.

Filed: January 21, 1994, 1:40 p.m. .
TRD-9435021

¢ ¢ ¢
Texas Department of Health
Friday, January 28, 1994, 8:00 a.m.

Auditorium, Tarrant County Hospital Dis-
trict, 1500 South Main Street

Fort Worth

According to the agenda summary, the
Texas Board of Health, Regulatory Com-
mittee will discuss approval of the minutes
from the December 16, 1993 meeting, and
discuss and possibly act on: proposed
amendments (regulation of medical physi-
cist; certification of radiologic technolo-
gists; restroom facilities where the public
congregates; and permitting of retail food
establishments); repzal of existing and final
adontion of new rules concerning the Haz-
ard Communication Act; final adoption (As-
bestos Health Protection Act addition of the
National Emissions Standards for Hazard-
ous Air Pollutants (NESHAP); Texas Regu-
lations for Control of Radiation; minimum
standards for licensure and regulation of
tattoo studios; permitting and regulation of
tanning facilities; food and drug rules con-
cerning certificates of free sale and certifi-
cates of origin; meat inspection rules con-
cerning the regulation of custom
slaughterers and processors, hospital data
collection; and cooperative agreements and
certificates of public advantage for private
psychiatric hospitals, and general and spe-
cial hospitals); presentation of public input
received on proposed emergency medical
services certification rules; proposed
bloodborne pathogen standard; and com-
ments and announcements not requiring
committee action.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D. D. (512)
458-7708 at least two days prior to the
meeting.

Filed: January 20, 1994, 3:52 p.m.
TRD-9434985
Friday, January 28, 1994, 10:30 a.m.

Auditorium, Tarrant County Hospital Dis-
trict, 1500 South Main Street

Fort Worth

According to the complete agenda, the
Texas Board of Health, Strategic Manage-
ment Committee will discuss approval of
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the minutes from the December 17, 1993
meeting, and discuss and possibly act on:
strategic planning overview; health reform
update; and the monthly update on the de-
partment’s budget.

Contact: Kris Lioyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D. D. (512)
458-7708 at least two days prior to the
meeting.

Filed: January 20, 1994 3:51 p.m.
TRD-9434934
Friday, January 28, 1994, 1:30 p.m.

Auditorium, Third Floor, Outpatient Build-
ing, Tarrant County Hospital District, 1500
South Main Strest

Fort Worth

According to the agenda summary, the
Texas Board of Health will discuss approval
of the minutes from the December 17, 1993
meeting, and discuss and possibly, act on:
commissioner’s report; resolution; rules (re-
moving limitations on Early and Periodic
Screening, Diagnosis and Treatment Com-
prehensive Care Program provider type re-
imbursement and removal of limitations on
mental health benefits;, adding private duty
nursing through home health agencies;
County Indigent Health Care Program; re-
imbursement for outpatient hospital ser-
vices; Texas HIV Medication program,
screening and treatment for tuberculosis in
county jails and correctional facilities; con-
trol of communicable and sexually transmit-
ted diseases; newborn screening; injury pre-
vention; regulation of medical physicists;
certification of medical radiologic technolo-
gists; restroom facifities where public con-
gregates; permitting of retail food establish-
ments; Hazard Communications  Act;
Asbestos Health Protection Act; Texas Reg-
ulations for Control of Radiation; licensure
and regulation of iattoo studios; tanning
facilities; certificates of free sale and origin;
regulation of customer slaughterers and pro-
cessors; hospital data collection; coopera-
tive agreements and certificates of public
advantage for private psychiatric, general,
and special hospitals; and emergency medi-
cal services certification), committee reports
(strategic management; health financing;
health and clinical services; human re-
sources; and regulatory), appointments
(Midwifery Board); announcements and
comments not requiring board action, and
meeting dates for February, 1994.

Contact: Kris Lloyd, 1100 West 49th
Street, Austin, Texas 78756, (512)
458-7484. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D. D. (512)
458-7708 at least two days prior to the
meeling.

Filed: January 20, 1994, 3:51 p.m.
TRD-9434983

February 4, 1994, 10:00 a.m.

Rooms S-400. The Exchange Building,
8407 Wall Street

Austin

According to the complete agenda, the Re-.
spiratory Care Practitioners Advisory Board
will discuss approval of the minutes of the
July 23, 1993 meeting; and discuss and
possibly act on: reports of chairpersons and
program administrator; election of officers;
proposed amendments to Title 25, Texas
Administrative Code, Chapter 123 relating
to respiratory care practitioners, presenta-
tion by Dale Bean concerning policy and
procedures of California College for Health
Sciences; letters from concerned individu-
als; other matters not requiring board action
and selting of the next meeting date.

Contact: Jeanette A. Hilsabeck, 1100 West
49th Street, Austin, Texas 78756, (512)
834-6632. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D.D. (512)
458-7708 at least two days prior to the
meeting.

Filed: January 25, 1994, 8:46 a.m.
TRD-9435161

Room M-739, Texas Department of Health,
1100 West 49th Street

Austin

According to the complete agenda, the Hos-
pital Licensing Advisory Council will dis-
cuss approval of the minutes of previous
meeting and discuss and possibly act on:
draft rules for Women' Services Center;
final hospital rules; methods for recording
meetings of the council; and announcements
and discussion no requiring council action.

Contact: Maurice Shaw, 1100 West 49th
Street, Austin, Texas 78756, (512)
834-6645. For ADA assistance, call Richard
Butler (512) 458-7695 or T.D. D. (512)
458-7708 at least two days prior to the
meeting.

Filed: January 25, 1994, 8:46 a.m.

TRD-9435160

¢ ] ¢
Texas Health Benefits Pur-
chasing Cooperative
Wednesday, January 26, 1994, 10:30 a.m.

1901 North Akard, Basement Conference
Room

Dallas
Supplemental agenda

According to the supplemental agenda, this
meeting had been previously scheduled to
be located in the Bank and Trust Building
on 1525 Elm Street, Dallas, Texas.

Reason for Supplemental Agenda: Not
enough space for number of people attend-
ing at previous location.

Contact: Rebecca Lightsey, 1005 Congress
Avenue, Suite 550, Austin, Texas 78701,
(512) 472-3956.

Filed: January 21, 1994, 4:40 p.m.
TRD-9435069

¢ ¢ ¢

Texas Commission on Hu-
man Rights

Thursday, February 3, 1994, 9:00 a.m.

John H. Reagan State Office Building,
Room 106, 105 West 15th Street

Austin

According to the agenda summary, the
Texas Commission on Human Rights
agenda consists of: discussion and vote on
agenda item(s) covered in Executive Ses-
sion as necessary or required; welcoming of
guests; minutes; administrative reports; con-
tract between TCHR and the Office of the
Attorney General, employ legal secretary;
proposal for joint venture between the
TCHR and the Texas Department of Hous-
ing and Community Affairs; draft proposal
to be submitted for FHIP funding for educa-
tion and outreach and administrative en-
forcement; HUD administrative enforce-
ment project; fair housing summit; annual
financial report; JAOHRA Southern Re-
gional Conference; reorganization plan;
EEO compliance training; draft of proce-
dural rules for amendments to the TCHR
Act; annual report; commissioner issues;
and unfinished business.

Contact: William M. Hale, P.O. Box
13493, Austin, Texas 78711, (512)
837-8534.

Filed: January 21, 1994, 2:42 p.m.
TRD-9435035

¢ ¢ ¢

Texas Department of Human
Services
Friday, February 4, 1994, 10:00 a.m.

701 West Slst Street, First Floor, West
Tower, Board Room

Austin

According to the complete agenda, the Ad-
visory Committee on Nursing Facility Af-
fairs will call the roll; introduce visitors;
approve committee minutes; present long
term care director’s update, unemployment
compensation rules, and Lewin report on
rate methodology; discuss committee/sub-
committee organization, and subcommittee
reports; discuss other items of interest; set
meeting dates for Fiscal Year 1994 and
agenda; and adjourn.

. OPEN  MEETINGS

January 28, 1994 19 TexReg 641



Contact: Mary Sidelnik, P.O. Box 149030,
Austin, Texas 78714-9030. (512) 834-6770.

Filed: January 24, 1994, 1:11 p.m.
TRD-9435119

¢ ¢ ¢
Texas Incentive and Produc-
tivity Commission
Monday, February 7, 1994, 10:00 a.m.

Clements Building, Second Floor, Room
#204B, 15th and Lavaca

Austin

According to the agenda summary, the
Texas Incentive and Productivity Commis-
sion will call to order and members present,
approval of minutes of previous meeting,
consideration of adoption of revisions of
state employee incentive program rules,
consideration of proposed procedural rules
regarding cost of copies of open records,
consideration of employze suggestions for
approval, consideration of 1994 productiv-
ity plans, regort on administrative matters
and adjournment.

Contact: M. Elaine Powell, P.O. Box
12482, Austin, Texas 78711, (512)
475-2393

Filed: January 25, 1994, 8:47 am.
TRD-9435162

L ¢ ¢

Texas Department of Insur-
ance

Wednesday, February 2, 1394, 9:00 a.m.

333 Guadalupe Street (See Lobby Monitor
for More Information)

Austin

According to the agenda summary, the
Texas Department of Insurance will con-
sider whether disciplinary action should be
taken against Charles James Gardner,
Kingwood, Texas, who holds a Group I,
Legal Reserve Life Insurance Agent's li-
cense, a Group II, Insurance Agent’s license
and a Local Recording Agent's license is-
sued by the Texas Department of Insurance.

Contact: Melissa Slusher, 333 Guadalupe
Street, Mail Code #113-2A, Austin, Texas
78701, (512) 463-6527.

Filed: January 21, 1994, 3:42 p.m.
TRD-9435043
Thursday, February 3, 1994, 9:00 a.m.

State Office of Administrative Hearings,
300 West 15th Street, Fourth Floor, Suite
408

Austin

According to the agenda summary, the
Texas Department of Insurance will con-

sider the application of David Sulduna Mo-
ses, San Antonio, Texas for a Group I,
Legal Reserve Life Insurance Agent's li-
cense.

Contact: Melissa Slusher, 333 Guadalupe
Street, Mail Code #113-2A, Austin, Texas
78701, (512) 463-6527.

Filed: January 21, 1994, 3:42 p.m.
TRD-9435044
Thursday, February 3, 1994, 1:00 p.m.

State Office of Administrative Hearings,
300 West 15th Street, Fourth Floor, Suite
408

Austin

According to the agenda summary, the
Texas Department of Insurance will con-
sider the application of John Wallace, Dal-
las, Texas for a Local Recording Agent’s
license to be issued by the Texas Depart-
ment of Insurance; and consider the applica-
tion of Mark Bomblatus, Plano, Texas, for a
Local Recording Agent's license to be is-
sued by the Texas Department of Insurance.

Contact: Melissa Slusher, 333 Guadalupe
Street, Mail Code #113-2A, Austin, Texas
78701, (512) 463-6527.

Filed: January 21, 1994, 3:42 p.m.
TRD-9435045

¢ ¢ ¢

Commission on Jail Stan-
dards
Thursday, January 27, 1994, 2:00 p.m.

John H. Reagan Building, Room 103, Con-
gress Avenue and West 15th Street

Austin
Emergency revised agenda

According to the agenda summary, the
Commission on Jail Standards discussed di-
rector’s report: announcemeni of personnel
change.

Reason for Emergency: The resignation of
the Deputy Director affects the day to day
management of the Commission and re-
quires the immediate attention of the Com-
mission.

Contact: Jack E. Crump, P.O. Box 12985,

Austin, Texas 78711, (512) 463-5505.

Filed: January 21, 1994, 12:01 p.m.
TRD-9435019

Friday, January 28, 1994, 9:00 a.m.

John H. Reagan Building, Room 103, Con-

gress Avenue and West 15th Street

Austin

Emergency revised agenda

According to the agenda summary, the
Commission on Jail Standards discussed
variances: Jackson County and Nueces
County.

Reason for Emergency: Unexpected devel-
opment requiring the immediate attention of
the Commission.

Contact: Jack E. Crump, P.O. Box 12985,
Austin, Texas 78711, (512) 463-5505.

Filed: January 21, 1994, 12:00 p.m.
TRD-9435018

¢ ¢ ¢

Lamar University System
Board of Regents

Friday, January 28, 1994, 1:00 p.m.

Scappin Valley (4.5 miles North of 255
Intersection Highway 87)

Jasper

According to the agenda summary, the
Lamar University System Board of Regents
will call to order, discuss what are the chal-
lenges and opportunities facing higher edu-
cation at the end of the century, how should
system management be organized, recess,
organization of systems management
(cont'd) and overnight recess.

Contact: James A. (Dolph) Norton, P.O.
Box 11900, Beaumont, Texas 77710, (409)
880-2304

Filed: January 25, 1994, 8:50 am.
TRD-9435164
Saturday, January 29, 1994, 8:15 a.m.

Scappin Valley (4.5 miles North of 255
Intersection Highway 87)

Jasper

According to the agenda summary, the
Lamar University System Board of Regents
meeting reconvenes in executive session for
personnel items held under provisions of
Vemon's Civil Statutes, Article 6252-17,
open meeting reconvenes, what should be
the chancellor’s job description, what
should be the president’'s job description,
break, what are the boards’ most advanta-
geous strategies, summary comments and
adjournment.

Contact: James A. (Dolph) Norton, P.O.
Box 11900, Beaumont, Texas 77710, (409)
880-2304.

Filed: January 25, 1994, 8:50 a.m.
TRD-9435163
Saturday, January 29, 1994, 8:15 a.m.

Scappin Valley (4.5 miles North of 255
Intersection Highway 87)

Jasper
Revised agenda

According to the agenda summary, the
Lamar University System Board of Regents
meeting reconvenes in executive session for
personnel items held under provisions of
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Vernon's Civil Statutes, Article 6252-17,
open meeting reconvenes, consider appoint-
ment of Interim Associate Vice President
and consider appointment of Interim Folice
Chief at Lamar University-Beaumont, dis-
cussion of procedurefappointment of Bond
Adviser, what should be the chancellor’s
job description, what should be the presi-
dent’s job description, what are the boards’
most advantageous strategics, summary
comments and adjournment.

Contact: James A. (Dolph) Norton, P.O.
Box 11900, Bcaumont, Texas 77710, (409)
880-2304.

Filed: January 25, 1994, 9.58 a.m.
TRD-9435170

L4 ¢ ¢
Texas Department of Licens-
ing and Regulation
Friday, February 4, 1994, 9:30 a.m.

E. O. Thompson Building, 920 Colorado,
Room 1012

Austin
Revised agenda

According to the complete agenda, the
Texas Commission of Licensing and Regu-
lation will hold a regular meeting according
to the following: call to order; roll call and
certification of quorum; contested cases;
agreed orders, motion for rehearing; rules
submisstons, staff reports; executive ses-
sion; open session/public comments; strate-
gic planning, discusston of date, time, and
location of next Commission meeting; and
adjournment

Contact: Phyliis Wilson, 920 Colorado,
E.O Thompson Building, Austin, Texas
78701, (512) 463-3173.

Filed: January 21, 1994, 12:22 p.m.
TRD-9435020

¢ ¢ L4
Midwestern State University
Tuesday, January 25, 1994, 10:00 a.m.
3410 Taft Boulevard, Hardin Board Room
Wichita Falls

According to the complete agenda, the
Board of Regents recommendation was
made concerning the selection of an engi-
neenng firm to provide services for the
Killingsworth Hall HVAC Project.

Contact: Deborah L. Barrow, 3410 Taft
Boulevard, Wichita Falls, Texas 76308,
(817) 689-4212.

Filed: January 20, 1994, 2:12 p.m
TRD-9434954

¢ ¢ ¢

Texas Natural Resource Con-
servation Commission

Wednesday, February 2, 1994, 9:00 a.m.

1700 North Congress Avenue, Stephen F.
Austin State Office Building, Room 118

Austin

According to the agenda summary, the
Commission will consider approving the
following matters on the contested agenda:
water quality enforcement; solid waste en-
forcement; rules; executive session; in addi-
tion, the Commission will consider items
previously posted for open meeting and at
such meeting verbally postponed or contin-
ued to this date. With regard to any item,
the Commission may take various actions,
including but not limited to rescheduling an
item in its entirety or for particular action at
a future date or time.

Contact: Doug Kitts, P.O. Box 13087,
Austin, Texas 78711-3087, (512) 463-7905.

Filed: January 21, 1994, 5:11 pm.
TRD-9435077
Wednesday, February 2, 1994, 9:00 a.m.

1700 North Congress Avenue, Stephen F.
Austin State Office Building, Room 118

Austin

According to the agenda summary, the
Commission will consider approving the
following matters on the uncontested
agenda: new water quality permit; amend-
ment to water quality permit; water quality
permit renewal, water utility matters; on-
site sewage facilities; settled hearings, in
addition, the Commission will consider
items previously posted for open meeting
and at such meeting verbally postponed or
continued to this date. With regard to any
item, the Commission may take various ac-
tions, including but not limited to resched-
uling an item in its entirety or for particular
action at a future date or time.

Contact: Doug Kitts, P.O. Box 13087,
Austin, Texas 78711-3087, (512) 463-7905.

Filed: January 21, 1994, 510 p.m.
TRD-9435075
Wednesday, February 2, 1994, 9:00 a.m.

1700 North Congress Avenue, Stephen F.
Austin State Office Building, Room 118

Austin

According to the agenda summary, the
Commussion will discuss addendum to con-
tested agenda, motion for rehearing regard-
ing Heatherwilde IO, Limited and Bill
Palmer Homes.

Contact: Doug Kitts, P.O. Box 13087,
Austin, Texas 78711-3087, (512) 463-7905.

Filed: January 24, 1994, 3:26 p.m.

TRD-9435134
Thursday, February 3, 1994, 9:00 a.m.
1001 Avenida de las Americas
Houston -

According to the agenda summary, the
Commission will hold a public meeting to
discuss environmental programs and issues
of regional interest that are within the juris-
diction of the Texas Natural Resource Con-
servation Commission. The Commission
will accept comments from local citizens,
officials, and environmental groups.

Contact: Doug Kitts, P.O Box 13087,
Austin, Texas 78711-3087, (512) 463-7905

Filed: Janvary 21, 1994, 5:10 pm
TRD-9435076
Thursday, February 3, 1994, 10:00 a.m.

Stephen F. Austin State Office Building,
Room 1028, 1700 North Congress Avenue

Austin

According to the agenda summary, the Of-
fice of Hearings Examiners will hold a pub-
lic hearing on application for continuance of
air quality permit numbers AQR-2580A and
AQR-4146 by Phillips 66 Company, to con-
sider whether the existing permits which
authorize the production unit which emits
sulfur dioxide and butadiene should be con-
tinued. Located near Borger at the Phultex
and Ryton Complex, about two miles north-
east of Borger on State Spur 119.

Contact: Dana Poppa-Vermillion, P.O. Box
13087, Austin, Texas 78711, (512)
239-1280

Filed: January 21, 1994, 511 pm
TRD-9435078
Friday, February 4, 1994, 9:30 a.m.

6300 Ocean Drive, Texas A&M University
Corpus Christs, Blucher Institute, Second
Conference Room

Corpus Christi

According to the complete agenda, the Pol-
icy Committee of the Corpus Christi Na-
tional Estuary Program will call to order,
read and approve minutes for November |,
1993 meeting; Program Director will give
update of the estuary program, review the
membership of each of the Advisory Com-
muttees; discuss the public kick-off cere-
mony to be held on April 23, 1994, in
Corpus Chnisti; establish time, date, place,
and agenda for next meeting, and adjourn.

Contact: Kelly J Hutchison, Stephen F.
Austin Building, 1700 North Congress Ave-
nue, Austin, Texas 78701, (512) 463-6045.
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Filed: January 24, 1994, 9:50 am.
TRD-9435098
Thursday, February 10, 1994, 10:00 a.m.

1700 North Congress Avenue, Stephen F.
Austin State Office Building, Room 1028A

Austin

According to the agenda summary, the Of-
fice of Hearing Examiners will hold a no-
tice of public hearing on application for air
quality permit Number 20498 by Depart-
ment of Veterans Affairs Medical Center, to
construct and operate an incinerator to be
located at 6010 Amarillo Boulevard West,
in Amarillo, Potter County, Texas.

Contact: Hank Curry, P.O. Box 13087,
Austin, Texas 78711, {512) 239-1264.

Filed: January 24, 1994, 11:40 a.m.
TRD-9435117
Tuesday, February 22, 1994, 10:00 a.m.

Stephen F. Austin State Office Building,
Room 211, 1700 North Congress Avenue

Austin

According to the agenda summary, the Of-
fice of Hearings Examiners will hold a
hearing on Vernon Lay doing business as
Paisano Water System's petition for autho-
rization to discontinue water utility service
to an area known as Paisano Addition,
which is located approximately ten miles
south of the City of Kingsville in Kleberg
County, Texas. Docket Number 30204-Q.

Comtact: Jim Bateman, P.O. Box 13087,
Austin, Texas 78711-3087, (512) 463-7875.

Filed: January 20, 1994, 4:50 p.m.
TRD-9434994

¢ ¢ ¢

Texas Board of Pardons and
Paroles

Monday-Wednesday,  January  31-
February 2, 1994, 1:30 p.m.

1550 East Palestine, Suite 100
Palestine

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review, and
consider information and reports concerning
prisoners/inmates  and  administrative
releasees subject to the board's jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.
Comtact: Juanita Llamas, 8610 Shoal Creek

Boulevard, Austin, Texas 78759, (512)
406-5407.

Filed: January 20, 1994, 3:27 p.m.
TRD-9434969

Monday-Friday, January 31-February 4,
1994, 1:30 p.m.

2503 Lake Road, Suite #2
Huntsville

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review, and
consider information and reposts concerning
prisoners/inmates and  administrative
releasees subject to the board's jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78759, (512)
406-5407.

Filed: January 20, 1994, 3:26 p.m.
TRD-9434967

Thursday, February 3, 1994, 9:30 a.m.

1212 North Velasco, Suite 201

Angleton

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review, and
consider information and reports concerning
prisoners/inmates and  administrative
releasees subject to the board’s jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78758, (512)
4006-5407.

Filed: January 20, 1994, 3:27 p.m.
TRD-9434968

Thursday-Friday, February 3-4, 1994,
9:30 a.m.

1550 East Palestine, Suite 100
Palestine

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review, and
consider information and reports concerning
prisoners/inmates and  administrative
releasees subject to the board's jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard., Austin, Texas 78759, (512)
406-5407.

Filed: January 20, 1994, 3:27 p.m.
TRD-9434970

Thursday-Friday, February 3-4, 1994,
1:00 p.m. and 9:00 a.m. respectively.

Route 5, Box 258-A
Gatesville

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review, and
consider information and reports concerning
prisonersfinmates and  administrative
releasees subject to the board’s jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78759, (512)
406-5407.

Filed: January 20, 1994, 3:27 p.m.
TRD-9434971

¢ ¢ ¢

Texas Property and Casualty
Insurance Guaranty Asso-
ciation

Thursday, January 27, 1994, 9:00 a.m.

9420 Research Boulevard, Echelon II,
Suite 400

Austin

According to the complete agenda, the
Board of Directors called the meeting to
order; public participation; personnel up-
date, introduction of new employees from
Dallas Regional Office, discussed and pos-
sibly acted on 1994 TPCIGA budget; finan-
cial report update on the election of Board
Members; discussed and possibly acted on
ECC matters; executive session: conserva-
tor's report, draft of unpublished state audi-
tor’s report, attorneys’ report, and personnel
issues on claims; discussed and possibly
acted on unpublished state auditor’s report;
discussed and possibly acted on attorneys’
report; discussed and possibly acted on per-
sonnel issues on claims; confirmation of
April 28, 1994, at 9:00 a.m. or action on the
scheduling of an alternate date for the next
regular meeting; and adjourned.

Contact: Al Belmarez, 9420 Research Bou-
levard, Echelon II, Suite 400, Austin,
Texas 78759, (512) 345-9335.

Filed: January 21, 1994, 3:32 p.m.
TRD-9435042

¢ ¢ ¢
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Public Utility Commission of
Texas

Wednesday, February 2, 1994, 9:00 a.m.
7800 Shoal Creek Boulevard
Austin

According to the complete agenda, the Pub-
lic Utility Commission of Texas will hold
an open meeting on the "Overview of Envi-
ronmental Protection Agency’'s Knowledge
of the Environmental Implications of the
North American Free Trade Agreement
(NAFTA) as it Affects Power Production.”
This includes an overview of existing and
new NAFTA related environmental organi-
zations and policies and specifically ad-
dresses Carbon I-IT Power Stations.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: January 21, 1994, 2:41 p.m.
TRD-9435033

Tuesday, February 15, 1994, 10:00 a.m.

7800 Shoal Creek Boulevard

Austin

According to the complete agenda, the
Hearings Division will hold a hearing on
the merits in Docket Number 11769-
complaint of Charles A. Murray against Big
Bend Telephone Company.

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: January 20, 1994, 2:58 p.m.
TRD-9434961

¢ ¢ ¢

Railroad Commission of
Texas

Monday, January 31, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the
Commission will consider and act on the
Personnel Division Director’s report on di-
vision administrations, budget, procedures,
and personnel matters. The commission will
meet in executive session to consider the
appointment, employment, evaluation, re-
assignment, duties, discipline andfor dis-
missal of personnel. The following matters
will be taken up for consideration and/or
decision by the commission; commission
budget, fiscal, administrative or procedural
malters, strategic planning; personnel and
staffing, including restructuring or transfer-
ring the Oil Field Theft Division.

Contact: Mark Bogan, P.0. Box 12967,
Austin, Texas 78711, (512) 463-6981.

Filed: January 21, 1994, 10:56 a.m.
TRD-9435008
Monday, January 3t, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the
Commission will consider and act on the
Surface Mining and Reclamation Division
Director’s report on division administration,
budget, procedures, and personnel matters.

Contact: Melvin Hodgkiss. P.O. Box
12967, Austin, Texas 78701, (512)
463-6901.

Filed: January 21, 1994, 10:56 a.m.
TRD-9435009
Monday, January 31, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the
Commission will consider and act on the
Office of Information Services Director's
report on division administration, budget,
procedures, and personnel matters.

Contact: Brian W. Schaible, P.O. Box
12967, Austin, Texas 78701, (512)
463-6710.

Filed: Januvary 21, 1994, 10:56 a.m.
TRD-9435010
Monday, January 31, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room L-111

Austin

According to the complete agenda, the
Commission will consider and act on the
Automatic Data Processing Division Direc-
tor's report on division administration, bud-
get, procedures, equipment acquisitions, and
personnel matters.

Contact: Bob Kmetz, P.O. Box 12967,
Austin, Texas 78701, (512) 463-725!.

Filed: January 21, 1994, 10:56 a.m.
TRD-9435011
Monday, January 31, 1994, 9:30 a.m,

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the
Commission will consider category determi-
nations under §§102(c)(1)(B). 102(c)(1)(C).
103, 107, and 108 of the Natural Gas Policy
Act of 1978.

Contact: Margie Osborn, P.Q. Box 12967,
Austin, Texas 78711, (512) 463-6755.

Filed: January 21, 1994, 10:56 a.m.
TRD-9435012
Monday, January 31, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the
Commission will consider and act on the
agency budget, fiscal and administrative
matters and the Administrative Services Di-
vision Director’s report on division admin-
istration, budget, procedures, and personnel
matters.

Contact: Roger Dillon, P.O. Box 12967,
Austin, Texas 78711-2967, (512) 463-7257.

Filed: January 21, 1994, 10:57 a.m.
TRD-9435013
Monday, January 31, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda. the
Commission will consider and act on the
Division Director’s report on budget, per-
sonnel and policy matters related to opera-
ticn of the Alternative Fuels Research and
Education Division.

Contact: Dan Kelly, P.O. Box 12967,
Austin, Texas 78711-2967, (512) 463-7110.

Filed: January 21, 1994, 10.57 a.m.
TRD-9435014
Monday, January 31, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the agenda summary, the Rail-
road Commission of Texas will consider
various applications and other matters
within the jurisdiction of the agency includ-
ing oral arguments at the time specified on
the agenda. The Railroad Commission of
Texas may consider the procedural status of
any contested case if 60 days or more have
elapsed from the datc the hearing was
closed or from the date the transcript was
received. The Commission may meet in Ex-
ecutive Session on any items listed above as
authorized by the Open Meetings Act.

Contact: Carole J. Vogel, P.O. Box 12967,
Austin, Texas 78711, (512) 463-6921.

Filed: January 21, 1994, 10:57 am.
TRD-9435015
Tuesday, February 1, 1994, 8:30 a.m.
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1701 North Congress Avenue, 12th Floor
Conference Room 12-126

Austin

According to the complete agenda, the Rail-
road Commission of Texas will consider
Oral Argument, Docket Number 0201687,
application of Kaiser-Francis Oil Company
for an exception to SWR 37 and 38 for the
Lohberger-Meadows Number 1013 Well,
Buffalo Waller (A Chert) Zone and Wildcat
Fields, Wheeler County, Texas. Action on
Motion for Rehearing, Docket Numbers
7B-94.861, 7B-94,862, 7B-94.863. enforce-
ment action against Bruce A Clark for vio-
lation of statewide rules 8, 9. 13, 14, and 46
on the WM Franke "B" Lease, the Wm
Franke Lease, and the WM Franke "A"
Lease. Callahan County Regular Field.
Callahan County, Texas.

Contact: Dwight Marun, PO Box 12967,
Austin, Texas 78711-2967, (512) 463-6864

Filed: January 24, 1994, 2,53 p.m.
TRD-9435128

¢ L4 ¢

The Texas A&M University
System, Board of Regents

Thursday, January 27, 1994, 9:00 a.m.

Facilites Planning and Construction Build-
ing, Umwversity Drive and Asbury, Confer-
ence Room 200, Texas A&M University

College Station

According to the agenda summary, the Fa-
cilihes Planning and Building Committee
acted on bids for construction prosects, ap-
proval of sites for construction projects,
budget adjustments for construction pro-
Jects, revised preliminary designs, appropri-
ations for designs and preliminary designs,
designation of an ecology and natural re-
source teaching area, resolution on private
development of off-campus housing, acqui-
siion, lease, exchange, disposition and
value of real estate; reports from system and
untversity admanstration, selection of archi-
tects/engineers, contract actons by the
Chancellor/CEQs, construction project ap-
piopriations by the Chancellor

Contact: Vickie Running, The Texas A&M
Unwversity System, College Station, Texas
77843, (409) 845-9600

Filed: Janvary 20, 1994, 351 pm
TRD-9434981

Thursday-Friday, January 27-28, 1994,
2:00 p.m. and 8:00 a.m. respectively.

Texas A&M University, MSC Annex, Clark
Street, Board of Regents Meeting Room

College Station

According to the agenda summary, the
Board of Regents will discuss correction

and approval of minutes; resolutions; bud-
get policy guidelines; oil, gas and sulphur
lease, smoking policy; AUF endowment
matching reserve; action on bids for con-
struction projects. appointment of Dean of
the College of Education and Fine Arts,
TSU. approval of academic reorganization;
appountments to the Board of Visitors; grad-
uate tuition; policy on food services, ap-
proval of sites for construction projects;
budget adjustments for construction pro-
Jects, revised preliminary design; appropria-
tions for designs and preliminary designs;
designation of an ecology and natural re-
source teaching area; resolution on private
development of off-campus housing; degree
programs, license agreements, memoran-
dums of agreement, acquisition, lease, ex-
change, disposition and value of real estate;
reports from system and university adminis-
tration, pending and threatened litigation,
consult with system attorneys, personnel
matters, naming of facilities, negotiated
contracts for prospective gifts or donations;
selection of architect/engineers; authoriza-
tion for the formation of a University Co-
Generation Corporation including appoint-
ment of directors, authorization to negotiate
and execute the ground lease, easement
agreement, energy services agreement, util-
1ty services agreement and additional agree-
ments, contracts and other required docu-
ments, emeritus titles, appointments and
promotions, terminations, contract actions
by the Chancellor/CEQOs, construction pro-
Ject appropriations by the Chancellor; ap-
propriations from unapproprated sources,
budget and fiscal transfers, and gifts and
grants

Contact: Vickie Running, The Texas A&M
University System, College Station, Texas
77843, (409) 845-9600

Filed: January 20, 1994, 3:50 p m
TRD-9434980
Friday, January 28, 1994, 3:15 p.m.

Texas A&M University, MSC Annex, Clark
Street, Board of Regents Dining Room

College Station

According to the complete agenda, the Ex-
ecuuve Committee will 1interview candi-
dates for the position of General Counsel of
the Texas A&M University System and
constder any and all things leading to the
selection of the General Counsel of the
Texas A&M Universtty System

Contact: Vickie Running, The Texas A&M
University System, College Station, Texas
77843, (409) 845-9600

Filed: Janvary 24, 1994, 325 pm
TRD-9435133

¢ ¢ L4

Texas Southern University
Thursday, February 3, 1994, 3:00 p.m.

3100 Cleburne Avenue,
Pharmacy-Room 240

Houston

According to the complete agenda, the
Board of Regents-Personnel, Student Ser-
vices and Academic Affairs Committee will
consider. reports progress of academic ac-
tivities and programs, and personnel ac-
tions.

Contact: Everett O Bell, 3100 Cleburne
Avenue, Houston, Texas 77004, (713)
529-8911.

Filed: Januvary 24, 1994, 2.16 p m.
TRD-9435122
Thursday, February 3, 1994, 4:00 p.m.

3100 Cleburne Avenue, School of
Pharmacy-Room 240

Houston

According to the complete agenda, the
Board of Regents-Finance and Buildings
and Grounds Commuttee will consider. mat-
ters relating to financial reporting systems,
and budgets, fiscal reports from the admin-
istration, investments; and informational
items

Contact: Everett O Bell, 3100 Cleburne
Avenue, Houston, Texas 77004, (713)
529-8911

Filed: January 24, 1994, 2:16 p.m
TRD-9435123
Friday, February 4, 1994, 8:30 a.m.

3100 Cleburne Avenue, University Library-
Fifth Floor

Houston

According to the complete agenda, the
Board of Regents will consider minutes;
report of the president, report from standing
commuttees, and executive session

Contact: Everett O Bell, 3100 Cleburne
Avenue, Houston, Texas 77004, (713)
529-8911

Filed: January 24, 1994, 2 16 p.m
TRD-9435121

¢ ¢ ]
Texas State Technical Col-
lege System
Saturday, January 29, 1994, 8:00 a.m.
TSTC Harlingen Conference Center
Harlingen

Revised agenda
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According to the agenda summary, the
Board of Regents will add the follows: ap-
proval of the settlement of the Ortega v.
TSTC Harlingen suit; authorization of exec-
utive committee to negotiate with Chrysler
and Higher Education Facilities Corporation
or Industrial Development Corporation to
issue tax-exempt revenue bonds to build
hangars and do runway overlay in the de-
velopment of the Texas State Technical
College Waco Airport; and authorization of
executive committee to negotiate with
Chrysler to lease additional land for airport
development and construction of hangars

Contact: Sandra J. Krumnow, 3801 Cam-
pus Drive, Waco, Texas 76705, (817)
867-4890.

Filed: Januvary 21, 1994, 10:54 a.m.
TRD-9435005

Saturday, January 29, 1994, 8:00 a.m.

TSTC Harlingen Conference Center

Harlingen

Revised agenda

According to the agenda summary, the
Board of Regents will add the following
item: authorize the Executive Committee to
organize a higher education facilities au-
thority under the provisions of Chapter 53
of the Texas Education Code for Airport
Development at Texas State Technical Col-
lege Waco Airport; and resolution declaring
intention to reimburse project expenditures.

Contact: Sandra J. Krumnow, 380! Cam-
pus Drive, Waco. Texas 76705, (817)
867-4890.

Filed: January 24, 1994, 2:53 p.m.
TRD-9435129

Saturday, January 29, 1994, 8:15 am.

TSTC Harlingen Conference Center

Harlingen

Revised agenda

According to the agenda summary, the
Board of Regents Executive Session will
add item to Executive Session agenda as
following item: discussion concerning
Texas State Technical College cooperation
with Job Corp training facility proposed at
Harlingen.

Contact: Sandra J. Krumnow, 3801 Cam-
pus Drive, Waco, Texas 76705, (817)
867-4890.

Filed: January 21, 1994, 10:55 a.m.
TRD-9435006

¢ ¢ ¢

Texas Tech University
Tuesday, February I, 1994, 10:30 a.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the
Board Investment Policy for Endowments
Committee-Board of Regents will consider
investment policy statement for endowment
funds; and reports.

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161.

Filed: January 24, 1994, 5:08 p.m.
TRD-9435147
Tuesday, February 1, 1994, 1:30 p.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the Aca-
demic and Student Affairs Committee-
Board of Regents will approve December
16. 1993, committee meeting minutes; con-
sider ratification of administrative actions
related to academic and student affairs:
leave of absence and commissioning of
peace officers; and reports.

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161.

Filed: January 24, 1994, 5.08 p.m.
TRD-9435148
Tuesday, February 1, 1994, 1:30 p.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the Fi-
nance and Administration Committee-Board
of Regents will approve December 16,
1993, committee meeting minutes; consider
approval and adoption of an investment pol-
icy statement for endowment funds; lease of
2,000 acres of ranch and farm land in Garza
County, Texas; approval of the sale of the
undivided 1/2 interest in the J. R. Boyd
Estate farm; budget adjustments for the
period November 1-30, 1993; and reports.

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161.

Filed: January 24, 1994, 5:08 p.m.
TRD-9435149
Tuesday, February 1, 1994, 1:30 p.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the
Campus and Building Committee-Board of
Regents will approve December 16, 1993,
committee meeting minutes; consider con-
sideration of an agreement between the Uni-
versity and City of Lubbock to lease areas
of the Texas Tech University International
Cultural Center; authorization for the Presi-
dent to proceed with planning, establish a
project budget, appoint a project engineer,
approval of the schematic design and autho-
rization to proceed with contract documents
and the receipt of bids to construct an ex-
tension to the utility tunnel serving the Sci-
ence Building; authorization for the Presi-
dent to proceed with planning, establish a
project budget, appoint a project architect,
approval of the schematic design and autho-
rization to proceed with contract documents
and the receipt of bids to replace the third
floor roofs on the Business Administration
Building; naming the Range and Wildlife
Field Laboratory-Annex; and reports.

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161.

Filed: January 24, 1994, 5.08 p.m.
TRD-9435150
Tuesday, February 1, 1994, 1:30 p.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Sireet

Odessa

According to the complete agenda, the Re-
search Commuttee-Board of Regents will
consider reports.

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161

Filed: January 24, 1994, 5.09 p.m.
TRD-9435151
Tuesday, February 1, 1994, 1:30 p.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the De-
velopment Committee-Board of Regents
will approve December 16, 1993, commit-
tee meeting minutes; and reports.

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161.

Filed: January 24, 1994, 5:.09 p.m.
TRD-9435152
Wednesday, February 2, 1994, 9:00 a.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa
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According to the agenda summary, the
Board of Regents will discuss minutes,
President’s report; Academic and Student
Affawrs, Finance and Admunistration; Cam-
pus and Building; and Development

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161

Filed: January 24, 1994, 507 p.m
TRD-9435146

¢ ¢ L
Texas Tech University Health
Sciences Center
Tuesday, February 1, 1994, 10:30 a.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the
Board Investment Policy for Endowments
Commuittee-Board of Regents will consider
investment policy statement for endowment
funds, and reports

Contact: Donna Davidson Kittrell, Box
42011, Lubbock. Texas 79409, (800)
742-2161

Filed: January 24, 1994, S 11 pm
TRD-9435154
Tuesday, February 1, 1994, 1:30 p.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the Aca-
demic  Clinical and Student  Affairs
Committec-Board of Regents will approve
December 16, 1993, commiltee meeting
minutes, consider granting of academuc ten-
ure with appointment, approval to renew the
contract between Texas Tech University
Health Sciences Center and Unuversity
Medical Center (Lubbock., Texas) to pro-
vide consultative, administrative and man-
agement functions for the Department of
Pathology. ratification commusstoning of
peate officers, and reports.

Contact: Donna Davidson Kittrell, Box
42011, Lubbock. Texas 79409, (806)
742-2101

Filed: January 24, 1994, 511 pm
TRD-9435155
Tuesday, February I, 1994, 1:30 p.m.

Room 2C 12, Odessa Reglonal Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the Fi-
nance and Administration Commuttee-Board
of Regents will approve December 16,
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1993, committee meeting minutes; consider
approval and adoption of an investment pol-
icy statement for endowment funds; budget
adjustments for the period November
1-30. 1993 ratification of administrative ac-
tions relating to Finance: delegation of offi-
cers and/or employees to approve official
travel reimbursements from appropriated
funds, delegation of officers and/or employ-
ees to authorize and approve expenditures
from appropriated funds. specification of
officers andfor employees to sign checks,
specification of officers and/or employees
to sign cashter’s checks only and delegation
of officers and/or employees to approve and
sign documents for the sale and transfer of
securities owned or controlled by the Health
Sciences Center, and reports

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161.

Filed: January 24, 1994, 5.11 pm.
TRD-9%435156
Tuesday, February 1, 1994, 1:30 p.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the
Campus and Building Committee-Board of
Regents will approve December 16, 1993,
committee meeting minutes; consider autho-
nization for the President to proceed with
planning, establish a project budget. appoint
a project architect, approve the schematic
design, authonization to proceed with con-
tract documents and the receipt of bids, and
authorization to award a construction con-
tract, with the occurrence of the Chair of
the Board and the Chair of the Campus and
Building Committee, for the expansion of
the Gross Anatomy Lab and relocation of
the Electron Microscopy (EM) Center at the
Health Sciences Center, Lubbock, Texas,
and reports

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161.

Filed: January 24, 1994, 5:12 p m.
TRD-9435157
Tuesday, February 1, 1994, 1:30 p.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the Re-
search Commuittee-Board of Regents will
consider reports

Contact: Donna Davidson Kuttrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161

Filed: January 24, 1994, 512 pm
TRD-9435158

Tuesday, February 1, 1994, 1:30 p.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the complete agenda, the De-
velopment Committee-Board "of Regents
will approve December 16, 1995, commit-
tee meeting minutes; and reports.

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409, (806)
742-2161.

Filed: January 24, 1994, 5:12 p.m.
TRD-9435159
Wednesday, February 2, 1994, 9:40 a.m.

Room 2C 12, Odessa Regional Academic
Health Center, 800 West Fourth Street

Odessa

According to the agenda summary, the
Board of Regents will discuss minutes; Ac-
ademic, Clinical and Student Affairs; Fi-
nance and Administration; Campus and
Building; and Development.

Contact: Donna Davidson Kittrell, Box
42011, Lubbock, Texas 79409. (806)
742-2161.

Filed: January 24, 1994, 5:11 p.m,
TRD-9435153

¢ ¢ ¢
University of Houston System
Tuesday, January 25, 1994, 2:00 p.m.

1600 Smuth, 34th Floor, Conference Room
One, University of Houston System Offices

Houston

According to the complete agenda, the
Board of Regents, Facilities Planning and
Building Committee discussed and/for se-
lected architectural/engineering consultants
for adaptive reuse of Developmental Arts
Building-UH-Clear Lake.

Contact: Peggy Cervenka, 1600 Smith,
34th Floor, Houston, Texas 77002, (713)
754-7442.

Filed: January 20, 1994, 10:2} a.m.
TRD-9434951

¢ ¢ ¢
University Interscholastic
League
Wednesday, January 26, 1994, 1:00 p.m.
Holiday Inn Town Lake, 20 North IH-35
Austin

According to the agenda summary, the State
Executive Committee discussed alleged vio-
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lation of Athletic Code by fan or fans of
Fort Worth Diamond Hill-Jarvis High
School; alleged violation of Athletic Code
by fan or fans of Trinity High School; and
appeal of automatic penalty by Ron Anders,
Childress High School; Brad Chasteen,
South Grand Prairie High School; and Chris
Carter, Spurger High School.

Contact: C. Ray Daniel, 2622 Wichita
Street, Austin, Texas 78705, (512)
471-5883.

Filed: January 20, 1994, 2.00 p.m

TRD-9%434953

L4 L/ L4

The University of Texas at
Austin

Monday, January 24, 1994, 11:00 a.m.

Ex-Students’ Association, Moffett I :trary,
2ist and San Jacinto Streets, Umiversity of
Texas

Austin

According to the agenda summary, the
Council for Intercollegiate Athletics for
Women called o order; discussed approval
of minutes of the previous meeting; old
business; new business, announcements/in-
formation reports; and adjourned

Contact: Jody Conradt, UT Austin, 33800
BEL. 718, Austin, Texas 78712, (512)
471-7693

Filed: January 20, 1994, 4:0l p.m
TRD-9434992
Tuesday, January 25, 1994, 1:00 p.m.

Conference Room, Bellmont Hall 232, 21st
and San Jacinto Streets

Austin

According to the agenda summary, the In-
tercollegiate Athletics Council for Men con-
vened into Open Session; recessed into Ex-
ecutive Session; reconvened into Open
Session; approved minutes of October 26,
1993; items from Executive Session; devel-
opment; awards; academics,  sched-
ule/schedule changes, ticketsfticket policy,
new business; and old business.

Contact: Betty Corley, P.O. Box 7399,
Austin, Texas 78713, (512) 471-5757.

Filed: January 20, 1994, 3.1l pm.
TRD-9434965

¢ L/
Texas Board of Veterinary
Medical Examiners

Wednesday-Thursday, February 2-3,

1994, 8:30 a.m.

Crystal B Room, Raddison Hotel, 815 Main
Street

Fort Worth

According to the complete agenda, the
Board will consider negotiated settlements
in disciplinary cases; various petitions from
licensees; Attorney General Opinions; and
other business and reflected on the agenda
In addition, the Board will be reviewing
both existing and new rules for proposal, as
well as receiving public comment and con-
sidering for adoption, other rules as re-
flected on the agenda. These include Mus-
culoskeletal Manipulation and Ultrasound
Diagnosis and Therapy. The Board will
hold an Executive Session to discuss pend-
ing litigation and duties of the Executive
Director as authorized in Attorney General
Opinion H-484, 1974 Agenda items may
be taken out of order and where appropriate
and permitted by law, executive sessions
may be held on subjects listed on the
agenda. Persons requiring reasonable ac-
commodations are requested to contact Judy
Smuth, 1946 South IH-35, #306, Austin,
Texas 78704, TDD 1 (800) 735-2989 with
72 hours of the meet:ng to make appropriate
arrangements

Contact: Ron Allen, 1946 South IH-35,
#306. Austin, Texas 78704, (512)
446-1183.

Filed: Janvary 21, 1994, 215 pm
TRD-9435025

¢ 4
Texans War on Drugs
Friday, January 28, 1994, 10:00 a.m.
313 East Anderson Lane, Suite 101
Austin
Revised agenda

According to the complete agenda, the
Board of Directors will discuss the follow-
ing item during the President’s report (Fi-
nancial); engagement of CPA firm for fiscal
1993 agency audit.

Contact: Janis Pittel, 313 East Anderson
Lane, Suite 101, Austin, Texas 78752,
(512) 452-0141.

Filed: January 20, 1994, 3.5l pm
TRD-9434982

¢ L 4 ¢

Texas Council on Workflorce
and Economic Competitive-
ness

Thursday, February 3, 1994, 8:30 a.m.

Doubletree Hotel, 6505 North IH-35

Austin

According to the complete agenda, the
Worker Transition/Local Systems Commut-
tee will call to order, announcements, pub-
lic comment; strategic plan discussion, final
review of Part One, tasks and timelines,
core measures; action items: JTPA Disloca-
ted Worker Program Policy, break; briefing
items: update on the NAFTA Worker Secu-
rity Act, wawvers of independent staffing
and direct services requirements of Senate
Bill 642, lunch, bnefing item' planning
grants for local workforce development
boards and common eligtbulity systems; ac-
tion item' assessing state agency plans for
consistency with state strategic plan; policy
briefing items JTPA Title I state plan for
employment and training assistance for dis-
located workers, JTPA Title IIT local plan
approval process, Wagner-Peyser state em-
ployment service plan, and adjourn Con-
vene with other committee members for
council member briefing from the Five Re-
glon Task Force on recommendations re-
garding workforce development area desig-
nations to be constdered at the full Councit
meeting

NOTICE Persons with disabiliies who
plan to attend this meeting and who may
need auxihary aids or services, or persons
who need assistance in having English
translated 1nto Spanish, should contact
Alexa Ray, (512) 305-7007 (or Relay Texas
1-(800) 735-2988), at least two days before
this meeting so that appropriate arrange-
ments can be made.

Contact: Alexa Ray, PO Box 2241,
Austin, Texas 78768, (512) 305-7007

Filed: January 21, 1994, 532 pm
TRD-9435079

Thursday, February 3, 1994, 8:30 a.m.

Doubletree Hotel, 6505 North IH-35

Austin

According to the complete agenda, the Ca-
reer Foundation Committee will call to or-
der, public comment, strategic plan discus-
sion, final review of Part One, core
measures, tasks and umelines, action items
assessing state agency plans for consistency
with state strategic plan, briefing items ap-
prenticeship in Texas-TEA, Chapter 33 pro-
grams, THECB, community college pro-
grams, action item contact-hour funding
rate-recommended by the Apprenticeship
and Traiming Technical Advisory Commut-
tee, break, bnefing item  secondary
overview of occupational and technical edu-
cation, policy briefing ttem state plan for
vocational and applied technology educa-
uon (secondary educauon), lunch, briefing
tem  post secondary overview of occupa-
tional and technical education, policy brief-
ing items state plan for vocational and ap-
plied technology education (post secondary
education), spht of Carl Perkins funds be-
tween secondary and post secondary (TEA,
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THECB); and adjourn. Convene with other
committee for council member briefing
from the Five Region Task Force on recom-
mendations regarding workforce develop-
ment area designations to be considered at
the full Council meeting.

NOTICE: Persons with disabilities who
plan to attend this meeting and who may
-need auxiliary aids or services, or persons
who need assistance in having English
translated into Spanish, should contact
Alexa Ray, (512) 305-7007 (or Relay Texas
1-(800) 735-2988), at least two days before
this meeting so that appropriate arrange-
ments can be made

Contact: Alexa Ray, PO Box 2241,
Austin, Texas 78768, (512) 305-7007.

Filed: January 21, 1994, 533 pm
TRD-9435083

Thursday, February 3, 1994, 8:30 a.m.

Doubletree Hotel, 6505 North IH-35

Austin

According to the complete agenda, the
Evaluation and Performance Committee
will call to order, announcements, public
comment, strategic plan discussion, final
review of Part One, tasks and timelines,
core mecasures, break, briefing item recent
performance reports-Job Training Partner-
ship Act, JOBS, Food Stamps Employment
and Traming Program, Adult Education
(state and federal), Secondary and Post Sec-
ondary Vocational Education (state and fe-
deral), employment services; lunch; policy
briefing item. JTPA performance standards
and incentive policy, committee discussion.
development of measures and standards
(Part Two-strategic plan), and adjourn.
Convene with otlier committee members for
council member bnefing from the Five Re-
gion Task Force on recommendations re-
garding workforce development area desig-
nations to be considered at the full Council
meeting.

NOTICE: Persons with disabilites who
plan to attend this meeting and who may
need auxiliary aids or services, or persons
who need assistance in having English
translated into Spanish, should contact
Alexa Ray. (512) 305-7007 (or Relay Texas
1-(800) 735-2988), at least two days before
this meeting so that appropriate arrange-
ments can be made.

Contact: Alexa Ray. PO. Box 2241,
Austin, Texas 78768. (512) 305-7007.

Filed: January 21, 1994, 5.32 p.m.
TRD-9435082

Thursday, February 3, 1994, 8:30 a.m.

Doubletree Hotel, 6505 North IH-35

Austin

According to the complete agenda, the In-
tervention Committee will call to order, an-
nouncements, public comment; strategic
plan discussion, final review of Part One,
tasks and tumelines, core measures; action
items: assessing state agency plans for con-
sistency with state strategic plan; policy
briefing item: JTPA Governor's coordina-
tion and special services plan; break; policy
briefing items: adult education state plan,
state plan for JOBS training and support
services; lunch; policy briefing items: JTPA
Summer Youth Program local plan approval
process, JTPA youth and adult local plan
approval process; briefing item JTPA Older
Individual Program; and adjourn. Convene
with other committee members for council
member briefing from the Five Region Task
Force on recommendations regarding
workforce development area designations to
be considered at the full Council meeting.

NOTICE: Persons with disabilities who
plan to attend this meeting and who may
need auxiliary aids or services, or persons
who need assistance in having English
translated into Spanish, should contact
Alexa Ray, (512) 305-7007 (or Relay Texas
1-(800) 735-2988), at least two days before
this meeting so that appropriate arrange-
ments can be made.

Contact: Alexa Ray, P.O. Box 2241,
Austin, Texas 78768, (512) 305-7007.

Filed: January 21, 1994, 5:32 p.m.
TRD-9435081

Friday, February 4, 1994, 8:30 a.m.

Doubletree Hotel, 6505 North IH-35

Austin

According to the complete agenda, the
Council wul call to order, approval of min-
utes, announcements; public comment; con-
sent agenda. JTPA Dislocated Worker Pro-
gram Policy (PY94), contact-hour funding
rate for Apprenticeship Program, criteria for
assessing state agency plans for consistency
with strategic plan; action item: adoption of
Part One of state strategic plan; break; ac-
tion item. designation of remaining five
workforce development areas, committee
reports/discussion from committees; action
item: authorization for interim committee
action on plan approvals: Worker Transi-
tion/Local Systems Committee-JTPA Dislo-
cated Workers State Program plan, Wagner-
Peyser state employment service plan; Inter-
vention Committee-JTPA Governor's coor-
dination and special services plan, JTPA
Summer Youth Program local plans; Career
Foundation Committee-state plan for voca-
uonal education, split of Carl Perkins funds
between secondary and post secondary;
briefing tems: School-to-Work opportuni-
ties and activities, regional prosperity plans,
and adjourn.

NOTICE: Persons with disabilities who
plan to attend this meeting and who may
need auxiliary aids or services, or persons
who need assistance in having English
translated into Spanish, should contact
Alexa Ray, (512) 305-7007 (or Relay Texas
1-(800) 735-2988). at least two days before
this meeting so that appropriate arrange-
ments can be made.

Contact: Alexa Ray, P.O. Box 2241,
Austin, Texas 78768. (512) 305-7007.

Filed: January 21, 1994, 5:32 p.m.
TRD-9435080

¢ ¢ ¢
Regional Meetings

Meetings Filed January 20,
1994

The Bexar-Medina-Atascosa Counties
Water Control and Improvement District
Number One Board of Directors met at
226 Highway 132, Natalia, January 24,
1994, at 8:00 a.m. Information may be ob-
tained from John W. Ward Ill, P.O. Box
170, Natalia, Texas 78059, (210) 663-2132.
TRD-9434973.

The Bosque County Central Appraisal
District (Revised agenda.) Board of Direc-
tors met at 202 South Highway 6, Meridian,
January 27, 1994, at 7:00 p.m. Information
may be obtained from Don Whitney, P.O.
Box 393, Meridian, Texas 76665-0393,
(817) 435-2304. TRD-9434963.

The Brazos Valley Development Council
Family Self-Sufficiency Coordinating Body
met in the Council’s Conference Room,
1706 East 29th Street, Bryan, January 26,
1994, at Noon. Information may be ob-
tained from Laura Klesel, P.O. Drawer
4128, Bryan, Texas 77805-4128, (409)
776-2271. TRD-9434974.

The Central Appraisal District of John-
son County Appraisal Review Board will
meet at 109 North Main, Suite 201, Room
202, Cleburne, January 28 and 31, 1994, at
900 a.m. Information may be obtained
from Jim Hudspeth, 109 North Main,
Cleburne, Texas 76031, (817) 645-3986.
TRD-9434957.

The Deep East Texas Council of Govern-
ments Grants Application Review Commit-
tee met at the San Augustine Civic and
Tourism Center, 611 West Columbia, San
Augustine, January 27, 1994, at 11:00 a.m.
Information may be obtained from Rusty
Phillips, 274 East Lamar, Jasper, Texas
75951, (409) 384-5704. TRD-9434975.

The Eastiand County Appraisal District
Board of Directors will meet in the Com-
missioners' Courtroom, Second Floor,
Courthouse, Eastland, February 2, 1994, at
1'00 p.m. Information may be obtained
from Steve Thomas, P.O. Box 914,
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Eastland, Texas 76448, (817) 629-8597.
TRD-9434972,

The Guif Bend Center Board of Trustees
met at 1404 Village Drive, Victoria, Janu-
ary 27, 1994, at Noon. Information may be
obtatned from Sharon Pratka, 1404 Village
Drive, Vicloria, Texas 77901, (512)
575-0611 TRD-9434955.

The Kempner Water Supply Corporation
Board of Directors met at the Kempner
Water Supply Coiporation Office, Highway
190, Kempner, January 27, 1994, at 7.00
pm Information may be obtained from
Doug Lavender or Allon Myers, PO Box
103,  Kempner, Texas 76539, (512)
932-3701  TRD-9434979

The Lampasas County Appraisal District
(Emergency revised agenda.) Board of Di-
rectors met at 109 East Fifth, Lampasas,
January 20, 1994, at 700 pm The emer-
gency status was necessary due to (Award
bid on sale of 36 computer equipment) acci-
dentally left off agenda. Information may be
obtained from Janice Henry. P.O Box 175,
Lampasas, Teras 76550, (512) 556-8058
‘TRI>-9434956

The Leon County Central Appraisal Dis-
trict (Revised agenda.) Board of Directors
met at the Leon County Central Appraisal
District  Office  Gresham  Building,
Centerville, January 24, 1994, at 7 00 p m.
Information may be obtained from Donald
G Gillum, PO Box 536, Centerville,
Texas 75833, (903) 536-2252 TRD-
9434952

The South Plains Association of Govern-
ments Regional Review Commuttee met at
the SPAG Offices, 1323 58th Street, Lub-
bock, January 25, 1994, at 930 a m Infor-
mation may be obtained trom Jerry D
Casstevens, PO Box 3730, Lubbock,
Texas 79452-3730, (806) 762-8721 TRD-
9434976

¢ L 4 L4

Meetings Filed January 21,
1994

The Andrews Center (Rescheduled from
December 16, 1993.) Board of Trustees
met at 2323 West Front Street, Room 208,
Tyler, January 25, 1994, at 300 p m Infor-
mation may be obtawned from Richard J
DeSanto. PO Box 4730. Tyler. Texas
75712, (903) 597-1351 ('RD-9435026

The Andrews Center Boaid of Trustees
met at 2323 West From Street, Room 208,
Tyler, January 27, 1994, at 300 p m Infor-
mation may be obtaned from Richaid 1
DeSanto, PO Box 4730, Tyler, Texas
75711, (903) 597-1351 'TRD-9435072

The Atascosa County Appraisal District
Board of Directors met at Fourth and Ave-
nue J, Poteet, January 27, 1994, at 1 30
pm Information may be obtained from

Vernon A. Warren, P.O. Box 139, Poteet,
Texas 78065, (210) 742-3591. TRD-
9435047,

The Austin-Travis County MHMR Cen-
ter Board of Trustees met at 1430 Collier
Street, Board Room, Austin, January 27,
1994, at 8.00 a.m. Information may be ob-
tained from Sharon Taylor, P.O. Box 3548,
Austin, Texas 78764-3548, (512) 4474141
TRD-9435070.

The Comal Appraisal District Board of
Directors met at 178 East Mill Street, #102,

New Braunfels, January 24, 1994, at 5:30

pm Information may be obtained from
Lynn E Rodgers, PO Box 311222, New
Braunfels, Texas 78131-1222, (210)
625-8597. TRD-9435048

The Dallas Area Rapid Transit Audit
Committee mel at 1401 Pacific Avenue,
DART Conference Room "C", First Floor,
Dallas, January 25, 1994, at 1100 am
Information may be obtained from
Jacqueline Young, 1401 Pacific Avenue,
Dallas, Texas 75202, (214) 749-3371. TRD-
9435003,

The Dallas  Area Rapid  Transit
Committee-of-the-Whole met at 140! Pa-
cific Avenue, DART Conference Room
“C", First Floor, Dallas, January 25, 1994,
at 1 00 pm Information may be obtained
from Jacqueline Young, 140! Pacific Ave-
nue, Dallas, Texas 75202, (214) 749-3371
‘TRD-9435002

The Dallas Area Rapid Transit Board of
Directors met at 1401 Pacific Avenue,
DART Board Meeting Room, First Floor,
Dallas, January 25, 1994, at 630 pm In-
formation may be obtained from Jacqueline
Young, 140! Pacific Avenue, Dallas, Texas
75202, (214) 749-3371 TRD-9435004

The Deep East Texas Council of Govern-
ments Solid Waste Task Force met at the
San Augustine Civic and Tounism Center,
611 West Columbia, San Augustine, Janu-
ary 27, 1994, at 9 30 a m. Information may
be obtained from Katie Bayliss, 274 East
Lamar, Jasper, Texas 75951, (409)
384-5704 TRD-9435031

The Ellis County Appraisal District Ap-
praisal Review Board met at 406 Sycamore
Street, Waxahachie, January 27, 1994, at
830 am Information may be obtained
from Dorothy Phillips, PO Box 878,
Waxahachie, Texas 75165, (214) 937-3552
TRD-9435073

The Ellis County Appraisal District
Board of Directors met at 406 Sycamore
Street, Waxahachie, January 27, 1994, at
700 pm Information may be obtamned
from R Richard Rhodes, Jr . PO Box 878,
Waxahachie, Texas 75105, (214) 937-3552

The Ellis County Appraisal District Ap-
praisal Review Board will meet at 406 Syc-
amore  Street, Waxahachie, Janvary 28,
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1994, at 8 30 am Information may be ob-
tained from Dorothy Phillips, P.Q. Box 878,
Waxahachie, Texas 75165, (214) 937-3552
‘TRD-9435074

The Golden Crescent Private Industry
Council met at 2401 Houston Highway,
Victoria, January 24, 1994, at 630 pm
Intormation may be obtained from Sandy
Heiermann, 2401 Houston Highway, Victo-
ria, Texas 77901, (512) 576-5872 TRD-
9435017

The Guadalupe-Blanco River Authority
Board of Directors will meet at 933 East
Court Street, Seguin, January 28, 1994, at
1000 am Informaton may be obtained
from James E Arnst, P.O. Box 271, Seguin.
Texas 78156-0271, (210) 379-5822. TRD-
9435007

The Heart of Texas Region MUHMR Cen-
ter Board of Trustees met at [10 South 12th
Street, Waco, January 25, 1994, at 1145
am Information may be obtaned from He-
len Jasso, PO Box 890. Waco, Texas
76703, (817) 752-3451, Ext 290 TRD-
9434997

The Jasper County Appraisal District
Board of Directors met at the Adminustra-
tive Offices of Evadale Independent School
District, Highway 105 at Highway 2246,
Evadale, January 27, 1994, at 700 pm
Information may be obtained from David
W. Luther, 137 North Main, Jasper, Texas
75951, (409) 384-2544 TRD-9434999

The Lower Colorado River Authority Re-
tirement Benefits Committee met at 3701
Lake Austin Boulevard, Hancock Building,
Board Room, Austin, January 26, 1994, at
11:30 a.m. Information may be obtained
from Glen E. Taylor, PO Box 220, Austin,
Texas 78767, (512) 473-3283 TRD-
9435039

The Lower Colorado River Authority Ad
Hoc Committee on Community Resources
and Development met at 370! Lake Austin
Boulevard, Hancock Building, Room H-
402, Austn, January 27, 1994, at 1030
am Information may be obtained from
Glen E Taylor, PO Box 220, Austin,
Texas 78767, (512) 473-3283 'IRD-
9435040

The Sharon Water Supply Corporation
Board of Directors met at the Office of
Sharon Water Supply Corporation, Roule 5.
Box 50361, Winnsboro, January 24, 1994,
at 700 pm Information may be obtained
from Gerald Brewer, Route 5. Box 50361,
Winnsboro, Texas 75494, (903) 342-3525
‘TRD-9435071

The West Central Texas Municipal Wa-
ter District met at 410 Hickory Street, Abi-
lene, January 27, 199, at 930 am Infor-
mation may be obtamed from Vigina
Duncan, PO Box 2362. Abilene, Texas
79604, (915) 673-8254 'TRD-9435038

¢ ¢ ¢
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Meetings Filed January 24,
1994

The Austin-Travis County MHMR Cen-
ter Public Relations Committee will meet at
1430 Collier Street, Austin, February 2,
1994, a1 1230 pm Information may be
obtamned from Sharon Taylor, 1430 Collier
Street,  Ausun,  Texas 78704, (512)
4474141 TRD-9435138

The Central Plains Center for MHMR
and SA Board of Trustees met at 308 South
Columbia, Plainview, January 27, 1994, at
600 pm Information may be obtained
from Gail Davis, 2700 Yonkers, Plainview,
Texas 79073, (806) 293-2636 TRD-
0435137

The Coastal Bend Council of Govern-
ments  Execuuve Board will meet at
CBCOG Office. Conference Room, 2910
Leopard Street, Corpus Chrisu, January 28,
1994, at 11 00 am TRD-9435101.

The Coastal Bend Council of Govern-
ments Membership will meet at CBCOG
Office, Conference Room, 2910 Leopard
Street, Corpus, January 28, 1994, 2:00 pm
Information may be obtained from John P.
Buckner, PO Box 9909, Corpus Christ,
Texas 78469, (512) 883-5743 TRD-
9435102

The Deep East Texas Regional MHMR
Setvices (Emergency revised agenda.)
Board of Trustees met in the Ward R
Burke Community Room-Admunistration
Facility, 4101 South Medford Drve, Luf-
kin, January 25, 1994, at 2.30 pm The
emergency status was necessary due to two
stems added to executive session agenda.
Information may be obtained from Sandra J
Vann, 4101 South Medford Drive, Lufkin,
Texas 75901, (409 639-1141 TRD-
9435130

The Gray County Appraisal District
Board of Directors met at 815 North
Sumner, Pampa, January 27, 1994, 7.00
p.m Information may be obtained from
Sherri Schaible, PO. Box 836, Pampa,
Texas 79066-0836, (806) 655-0791 TRD-
9435144

The Hale County Appraisal District (Re-
scheduled from January 27, 1994, ) Board
of Directors will meet at 3314 Olton Road,
Plainview, February 3, 1994, at 600 p.m
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Information may be obtained from Linda
Jaynes, P.O. Box 29, Plainview, Texas
79072, (806) 293-4226. TRD-9435136.

The Lamb County Appraisal District Ap-
praisal Review Board will meet at 331 LFD
Drive, Littlefield, March 1, 1994, at 8:00
am Information may be obtained from
Vaughn E. McKee, PO Box 552,
Littlefield, Texas 793390552, (806)
385-6474 TRD-9435132.

The North Central Texas Council of Gov-
ernments (NCTCOG) Transportation De-
partment and Texas Department of
Transportation (TxDOT) will meet at
Commussioners’ Court, Dallas County Ad-
ministration Building, 411 Elm Street, First
Floor, Dallas, January 31, 1994, at 4:00
p m. Information may be obtained from Mi-
chael Morris, P.O Box 5888, Arlington,
Texas 76005-5888, (817) 695-9240. TRD-
9435105

The North Central Texas Council of Gov-
ernments (NCTCOG) Transportation De-
partment and Texas Department of
Transportation (TxDOT) will meet at 845
West Irving Boulevard, Irving City Council
Chambers, Irving, February 1, 1994, 6:30
p m Information may be obtained from Mi-
chael Morris, P. O. Box 5888, Arhington,
Texas 76005-5888, (817) 695-9240. TRD-
9435106.

The North Central Texas Council of Gov-
ernments (NCTCOG) Transportation De-
partment and Texas Department of
Transportation (TxDOT) will meet at Fort
Worth  City Council Chambers, 1000
Throckmorton Street, Fort Worth, February
2, 1994, at 4:.00 p.m. Information may be
obtained from Michael Morris, P.O. Box
5888, Arlington, Texas 76005-5888, (817)
695-9240. TRD-9435107.

The Palo Pinto Appraisal District Ap-
praisal Review Board will meet at Palo
Pinto County Courthouse, Palo Pinto, Feb-
ruary 9, 1994, at 1:30 p. m. Information
may be obtained from Carol Holmes, P.O.
Box 250, Palo Pinto, Texas 76484-0250,
(817) 659-1208. TRD-9435104.

The Parmer County Appraisal District
Board of Directors will meet at 305 Third
Street, Bovina, February 10, 1994, 7:00
p.m Information may be obtained from
Ronald E. Procter, Box 56, Bovina, Texas
79009, (806) 238-1405. TRD-%435103.

The South Texas Development Council
Regional Review Committee met in the
STDC Conference Room, 1718 East Calon
Road, Laredo, January 27, 1994, at 1:30
p.m. Information may be obtained from
Juan Vargas, P.O. Box 2187, Laredo. Texas
78044-2187. (512) 722-3995. TRD-
9435118.

The Tax Appraisal District of Bell
County (Emergency Meeting) Board of
Directors met at the Tax Appraisal District
building, 411 East Central Avenue, Belton,
January 26, 1994, at 7:00 p.m. The emer-
gency meeting was due to contract renewal
is impending. Information may be obtained
from Mike Watson, P.O. Box 390, Belton,
Texas 76513-0390, (817) 939-5841, Ext.
29. TRD-9435126

The San Antonio-Bexar County Metro-
politan Planning Organization H.O.V.
Oversight Commi e will meet at 233
North  Pecos-LaTrinidad, Vista Verde
Building, Room 420, San Antonio, January
31, 1994, at 1:30 p.m. Information may be
obtained from Charlotte A. Roszelle, 434
South Main, Suite 205, San Antonio, Texas
78204, (210) 227-8651. TRD-9435145.

The Upper Leon River Municipal Water
District Board of Directors met at the Gen-
eral Office of the Filter Plant, Lake Proctor,
January 27, 1994, at 6:30 p.m. Information
may be obtained from Gary D. Lacy, P.O.
Box 67, Comanche, Texas 76442, (817)
879-2258. TRD-9435143.

¢ ¢ ¢

Meetings Filed January 25,
1994

The Riceland Regional Mental Health
Authority Board of Trustees Joint Commit-
tee Meeting will meet at 6410 Airport Bou-
levard, Rosenberg, January 31, 1994, at
9:30 am. Information may be obtained
from Marjorie Dornak, P.O. Box 869,
Wharton, Texas 77488, (409) 532-3098.
TRD-9435171.

The Tarrant Appraisal District Tarrant
Appraisal Review Board will meet at 2329
Gravel Road, Fort Worth, February 16-17,
1994, at 8:30 a m. Information may be ob-
tained from Suzanne Williams, 2329 Gravel
Road, Fort Worth, Texas 76118-6984, (817)
284-8884. TRD-9435165.

¢ ¢ ¢
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IN
AbDDITION

The Texas Register is required by statute to publish certain documents. including applica-
tions to purchase control of state banks. notices of rate ceilings. changes in interest rate and
applications to install remote service units, and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of
general interest to the public is published as space allows.

Texas Commission on Alcohol and
Drug Abuse

Notice of Public Hearings

The Omnibus Reconciliation Act of 1981 (Public Law
97-35, as amended) requires annual public hearings on the
intended use of federal funds allocated under the Sub-
stance Abuse Preventicn and Treatment (SAPT) Block
Grant. Additionally, the state, through Texas Civil Stat-
utes, Article 6252-13e, mandates that agencies responsible
for admunistering block grant funds must hold public
hearings 1n four locations once every two years as a
mechanism for public input on development of the agen-
cy’s budget request for the next biennium. Consistent with
these mandates, the Texas Commission on Alcohol and
Drug Abuse (commission) is holding public hearings in
February. The purpose of these hearings is to take testi-
mony regarding the commission’s intended use of SAPT
funds for fiscal year 1995 and the commission's legislative
appropriations request for the 1996-1997 biennium.

Specific comments will be solicited on the following
issues: the intended use of public funds for substance
abuse services and services for problem and compulsive
gamblers, the magnitude of the substance abuse problem;
and the current availability of and need for substance
abuse services

At these hearings, preliminary reports of the intended use
of funds for federal fiscal year 1995 (beginning October |,
1994) will be provided.

Six public hearings have been scheduled as follows: Feb-
ruary 11, 1994, Houston, 4:00 p.m.-6:00 p.m., Houston-
Galveston Area Council, 3555 Timmons Lane, Suite 500;
February 14, 1994, Wichita Falls, 9:30 a.m.-11:30 a.m.,
Nortex Regional Planning Commissicn, 4309 Jacksboro
Highway: February 15, 1994, Bryan, 9:30 am.-11:30 a.m.,
Brazos Valley Development Council, 1706 East 29th
Street; February 21, 1994, Harlingen, 9:00 am.-11:00
a.m., Texas State Technical College, Conference Center
Building; February 23, 1994, Kilgore, 4: 00 p.m.-6:00
p.m., East Texas Council of Governments, 3800 Stone
Road; February 24, 1994, Midland, 10:00 a.m.-noon, City
Council Chambers, 300 North Loraine.

Representatives from the Texas Commission on Alcohol
and Drug Abuse will be present to explain the planning
process and consult with and receive comments from
interested ciuzens and affected groups. All written and
oral comments will be considered in the preparation of the
final plan and budgets.

Preliminary intended use reports can be obtained from all
regional councils of government or by contacting the
Texas Commisston on Alcohol and Drug Abuse, 710

Brazos, Austin, Texas, 78701-2576, (512) 867-8700, con-
tact person, Rebecca Davis. Written comments will be
accepted through March 1§, 1994

TCADA complies with the Americans with Disabilities
Act. Spanish-language interpreters and interpreters for the
hearing impaired will be provided upon request. Please
contact Reagan Faulkner at (512) 867-8140 ten working
days prior to the public hearing to request these services.
If you are an individual with other disability and need a
reasonable accommodation, please notify the commission
ten days in advance of the hearing date to allow accommo-
dations to be made.

Issued in Austin, Texas, on January 19, 1994

TRD-9434959 David P Tatum
Interim Executive Director
Texas Commission on Aicohol and Drug
Abuse
Filed January 20, 1994
¢ ¢ ¢

Summary of Public Comments on the
Intended Use of Federal Funds

The Omnibus Reconciliation Act of 198! (Public Law
97-35. as amended); and Texas Civil Statutes, Article
6252-13e.§5(f) requires public input into state plans on the
intended use of federal funds allocated under the Sub-
stance Abuse Prevention and Treatment (SAPT) Block
Grant. Consistent with these mandates, the Texas Commis-
sion on Alcohol and Drug Abuse (commission) held public
hearings in March at the following locations: Laredo,
Abilene. Corpus Christi, Lufkin, Arlington, and Lubbock.
Testimony was heard regarding the commission's intended
use of SAPT block grant funds for fiscal year 1994,
Comments following will address the substance abuse
block grant; the magnitude of the substance abuse prob-
lem; and, the current availability of and need for substance
abuse services.

At these hearings, a preliminary summary of the intended
use of funds for federal fiscal year 1994 (beginning Octo-
ber 1, 1993) was provided. Public comments were solic-
tted for use in preparation of the final plans. All written
and oral comments have been considered in preparation of
the final fiscal year 1994 intended use report. A summary
of the public comments follows:

Most comments pertaining to alcohol and drug abuse
services centered around seven areas: expansion of preven-
tion services, increased youth services, services for singly-
diagnosed clients who were formerly served by state hos-
pitals, increased services for adult treatment and reduction
of wating lists, increased services for women, increased

¢
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services to rural areas, and support for and expansion of
services for persons in the criminal justice system

The first area of testimony centered on the need to in-
crease prevention and intervention services, most specifi-
cally for youth. Requests were heard for more culturally-
oriented prevention programs, for programs designed for
carlier ages, and for more innovative programs for both in-
school and after-school use. The need for more student
assistance  programs and for higher education preven-
tionfintervention programs was also voiced, with one par-
ticipant suggestng that one-third of the block grant for
fiscal year 1994 be spent on prevention Set-asides for the
block grant, however, are determined by the United States
Congress and not by the commission.

In conjunction with the requests for increased prevention
services came a second area of tesumony involving youth
treatment services There 1s a tremendous neec for treat-
ment services for indigent youth, youth offenders, sub-
stance abusing gang members, and pregnant teenagers.
The phenomenon of denial 1s extremely prevalent among
youth, a problem that was cited by many professionals as
critical to the ncreasing problem with youth substance
abuse Other programs for kids selling drugs, but not using
them, are also greatly needed

A third, critical matter of discussion centered on the
closure of state mental hosputals to singly-diagnosed sub-
stance abusers, and the subsequent lack of detoxification
faciliues once these programs were discontinued. TCADA
has 1n subsequent months, contracted with community-
based providers to supply detoxification and intensive
residential services in most of the affected areas.

Fourth, speakers in almost every city cited: a serious need
for greater funding for both in-pauent and outpatient treat-
ment programs, the very serious problems dhat instabili-
tyfinconsistency of funding creates; the serious problems
1n substance abuse and addiction that NAFTA may bring.
as a result of more open borders, and that reimbursement
rates are too low statewide

A fifth area of concern 1nvolved the need for increased
services for pregnant women. women with children, and
women of child-bearing ages Speakers indicated that al-
though many such programs have been established, more
are necded as services become better known and accepted.

Need for rural services, specifically youth services in rural
areas, was a sixth concern Texas is comprised of large
metropolitan areas and enormous expanses of rural lands,
much of which is sparsely inhabited Substance abuse
services are in short supply i rural areas, where the major
drug of choice is still alcohol Speakers representing all
rural parts of Texas came to ask for increased services,
particularly for youth.

The seventh area involved support for expansion of the
Texas Crniminal Justice Initative, including recommenda-
tions for greater public/private partnerships and for addi-
tional training for licensed chemical dependency counsel-
ors who must handle the influx of criminal justice clients
in aftercare settings Considerable opposition, however,
was voiced to the criminal justice iitiative’s receiving any
portion of the block grant

In conjunction with these hearings on the use of federal
block grant funds, the commission presented an overview
of the In-Prison Therapeutic Community Program (ITC)
and the Substance Abuse Felony Punishment Facility Pro-
gram (SAFP) . Overviews of these programs are available

in writing the Texas Commission on Alcohol and Drug
Abuse, 710 Brazos Street, Austin, Texas, 78701-2576.

This summary of comments pertaining to the substance
abuse portion of the SAPT Block Grant for fiscal year
1994 is published in response to the Omnibus Budget
Reconciliation Act of 1991 (Public Law 97-35, as
amended) and Texas Civil Statutes, Article 6252-13e, §
5(f).

Issued in Austin, Texas, on January 19, 1994,

TRD-9434958 David ®. Tatum
Intenm Executive Director
Texas Commission on Alcohol and Drug
Abuse

Filed. January 20, 1994

¢ ] ¢
State Banking Board
Notice of Hearing

The State Banking Board has accepted a domicile change
application from United Trust Company, Austin, Texas
The trust company proposes to relocate from 8515 Fathom
Circle, Austin, Texas, to a new location at 2200 Market,
Suite 1210, Galveston, Texas

The hearing officer of the Board wiul conduct a public
hearing on this applicaton on February 21, 1994, in
Austin, Texas. Anyone who desires to become a party to
the application must fle a written notice of intent to
appear, including a brief statement of position, with the
State Banking Board, 2601 North Lamar Boulevard,
Austin, Texas 78705, no later than February 11, 1994. A
copy of this notice and any other correspondence must be
sent to the representative of the applicants, Larry E. Tem-
ple. Attorney, 400 West 15th Street, Suite 1510, Austin,
Texas 78701. If no protest is timely filed, the Board may
cancel the hearing and consider the application at its next
scheduled meeting.

Issued in Austin, Texas, on January 14, 1994.

TRD-9434901 Lynda A Drake
Direclor of Corporate Activities
Texas Depanment of Banking

Filed" January 19, 1994

¢ ¢ ¢
Comptroller of Public Accounts
Notices of Consultant Contract Award

In accordance with the provisions of the Texas Govern-
ment Code, Chapter 2254, Subchapter B, the Comptroller
of Public Accounts announces this notice of consultant
contract award.

The consultant proposal request was published in the
November 9, 1993, issue of the Texus Register (18
TexReg 8259).

The consultant will perform a management and perfor-
mance review of the San Marcos Independent School
District, and will produce periodic progress reports and a
final report containing the consultant’s conclusions and
recommendations. These reports shall include analyses and
recommendations to contain costs, improving management
strategies, to promoting better education through school
administration efficiency.
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The contract is awarded to Neal and Associates, 4702
Fieldstone Drive, Austin, Texas 78735. The total dollar
value of the contract is not to exceed $75,000. The con-
tract was executed January 21, 1994, and extends through
August 31, 1995. Neal and Associates is to present a final
report on or about July 5, 1994, on conclusions reached
from the services performed under said contract.

Issuad in Auslin, Texas, on January 24, 1994.

TRD-9435089 Anhur F, Lorton
Senior Legal Counsel, General Law
Section
Comptrolier of Public Accounts

Filed: January 24, 1994
¢ ¢ ¢

In accordance with the provisions of the Texas Govern-
ment Code, Chapter 2254, Subchapter B, the Comptroller
of Public Accounts announces this notice of consultant
contract award.

The consultant proposal request was published in the
November 9, 1993, issue of the Texas Register (18
TexReg 8259).

The consultant will perform a management and perfor-
mance review of the Brownsville Independent School Dis-
trict, and will produce periodic progress reports and a final
report containing the consultant’s conclusions and recom-
mendations. These reports shall include analyses of any
problems and opportunities encountered during the con-
duct of the review, and the final report shall include
analyses and recommendations to contain costs, improve
management strategies, and to promote better education
through school administration efficiency.

The contract is awarded to MGT of America, Inc., doing
business as/MGT Consultants, 100 Congress Avenue,
Suite 2018, Austin, Texas 78701. The total dollar value of
the contract is not to exceed $250,000. The contract was
executed January 20, 1994, and extends through August
31, 1995. MGT of America, Inc., is to present a final
report on or about July 5, 1994, on conclusions reached
from the services performed under said contract.

Issued in Austin, Texas, on January 24, 1994.

TRD-8435097 Anthur F Lorton
Senior Legal Counsel, General Law
Saction
Comptro.ler of Public Accounts

Filed: January 24, 1994

¢ ¢ ¢
Office of Consumer Credit
Commissioner
Interpretations

Under the provisions of Texas Civil Statutes, Article
5069-2.02A(10), the consumer credit commissioner has
issued the following interpretation of Texas Civil Statutes,
Title 79, which interpretation was approved by the Finance
Commission of Texas on January 14, 1994.

Request Number 94-1. Request inquiring whether the
dollar amount of a "unit property tax value"” as established
and defined in Senate Bill 878, Chapter 672, Acts of the
73rd Legislature, Regular Session, constitutes a tax and
therefore is encompassed within the term “any taxes" as
used in Texas Civil Statutes, Article 5069, Chapters 6 and
7.

Summary of Interpretation:

Based on the views expressed by Senator Montfort as to
the legislative intent that the unit property tax value be
considered a tax for all purposes and the concurrence of
Comptroller Sharp, the commissioner found that the unit
property tax value was encompassed in the term "any
taxes” as used in Texas Civil Statutes, Article 5069,
Chapters 6 and 7. The commissioner further found that the
unit property tax value could be included in the cash price
or shown as an itemized charge but that in either approach
the amount should bear a clear and meaningful caption
such as "Dealer’s Inventory Tax."

Issued in Austin, Texas, on January 14, 1994,

TRD-9435087 Al Endsiey
Consumer Credit Commissioner

Filed: January 24, 1994

L4 ¢ ¢
Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has
ascertained the following rate ceilings by use of the formu-
las and methods described in Texas Civil Statutes, Title
79, Aricles 1.04 and 1.05, as amended (Texas Civil
Statutes, Articles 5069-1.04 and 1.05).

Effective Period
(Dates are Inclusive)

01/24/94-01/30/94 18.00% 18.00%
02/01/94-02/28/94 10.00% 10.00%

Consumer (1)/Agricultural/ Commercial(2)

Types_of Rate Ceilings Commercial (®) thru_$250000 over $250,000

Indicated (Weekly) Rate - Art. 1.04(a)(1)
Judgment Rate - Art. 1.05, Section 2

Mcredit for personal, family or household use. (Dcredit for business, commercial, investment or other similar purpose.

Texas Department of Criminal Justice
Issued in Austin, Texas, on January 18, 1994 Request for Proposal

TRD-9434939 Al Endsley
Consumer Credrt Commissioner

‘ Filed: January 20, 1994

¢ L 4 L4

The Texas Department of Criminal Justice (TDCJ) hereby
requests all eligible interested parities to submit a proposal
for the: location (in the state of Texas); design; construc-
tion and/or renovation; and the possible operation and
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management for the Department 1,500 or up to 2,000 State
Jail beds. The purpose of the envisioned facility(ies) will
be to provide the Texas Department of Criminal Justice
with facility(ies) to successfully house State Jail Felony
inmates as referenced in the Texas Government Code,
Chapter 507. Proposals can address various operational
options. The proposing party will be expected to provide
for site selection, site acquisition, facility design drawings,
permitting, financing and construction/renovation. All pro-
posing parties must be capable of providing facilities and
stand alone services to the specified TDCJ population
which will, at a minimum, comply with state jail stan-
dards. Each site should be close enough to a county with
population of 100, 000 or more to enable the Department
and the confined population to have access to resources in
those counties.

Sealed proposals will be received by the Texas Depart-
ment of Criminal Justice until noon, February 18, 1994,
Such proposals must be typed or printed on standard (8 1/2
x 11") paper, pages numbered, a table of contents in-
cluded, in the required format and submitted to: William J.
Barry. Director of Management Services, Texas Depart-
ment of Criminal Justice, P.O. Box 99 (Spur 59), Room
208. Huntsville, Texas 77340, Attention: Correctional Fa-
cility Proposal.

No proposal will be accepted after the time set for receipt
of proposals. A request for a copy of the request for
proposal or questions relating to the request for proposal
should be addressed to Bill Barry (409) 294-6451, Direc-
tor of Management Services. The department may require
that specific inquiries be submitted in writing.

The Texas Department of Criminal Justice reserves the
right to reject any or all proposals or portions of proposals
received in response to this request for proposal Submis-
sion of proposal has the effect of waiving propriety rights
or confidentiality. TDCJ reserves the right to use for its
benefit, ideas contained in the proposals submitted. TDCJ
is not liable for any costs incurred by applicants or pro-
spective applicants in the preparation, formulation or pre-
sentation of proposals. In case of ambiguity or lack of
clarity, the department may adopt such interpretations as
may be most advantageous to the department. Upon re-
view of all proposals submitted, the Texas Department of
Criminal Justice may select the most qualified party(ies).
in its judgement, with whom to negotiate a final contract.
Such determination will be solely at the discretion of the
board.

All TDCJ representations are subject to the availability
and authorization of appropriations, are subject to change
and do not represent an obligation on the state or TDCJ.

The elevation of proposals will be based upon, but not
limited to, the needs of the Texas Department of Criminal
Justice to include a review of logistical concerns,
operational costs and considerations, regionalization needs,
staff recruitment and retention, site suitability, inmate
catchment areas, community resources, programs/services,
facility design, cost to construct the facility, compliance
with the Request for Proposal and public support for the
correctional facility. However, no single factor will be
responsible for the selection. Each proposer will be re-
sponsible for holding and conducting a public hearing in
the community where the facility is being proposed in
accordance with Code of Criminal Procedure, Article
42.13, §10. Following evaluation, a short list will be
developed. The Texas Board of Criminal Justice will
determine the final selection of vendor

Issued i Austin, Texas, on January 24, 1894.

TRD-8435100 Cart Reynoids
Gensral Counsel
Texas Board of Criminal Justics

Filed' January 24, 1994

¢ ¢ ¢
General Land Office
Consultant Proposal Request

The Texas General Land Office (GLO) previously con-
tracted for consultant services to obtain professional and
technical assistance for the development of a draft consis-
tency review framework and process for the Texas Coastal
Management Program (CMP) and for the development of
options for the organizational structural necessary to im-
plement the program. The GLO is now requesting offers
of consultant services to provide guidance and assistance
with the development of a federal consistency review
process and to assist in the identification of the optimum
organizational structure needed to implement the CMP,
taking into account the state and federal consistency re-
view processes.

Pursuant to §2254.021, et seq. Texas Government Code,
the General Land Office is requesting offers of consulting
services to assist with the development of a federal consis-
tency review process and with the identification of the
optimum organizational structure to implement the Texas
Coastal Management Program Consultant may also pro-
vide other related assistance, such as the review of draft
CMP documents and environmental assessments, and reg-
ular telephone consultation, as needed by the CMP staff,
through August 31, 1994

The development of the federal consistency review process
will include an analysis of the processes utilized by other
states to integrate the Army Corps of Engineers §404
permitting process into the review process. Prior experi-
ence with the processes of other states 1s necessary for this
analysis. The identification of the optimum organizational
structure must include recommendations for staffing re-
quirements for administrative, technical, and policy staff.

The requested consultant services will require an under-
standing of and the ability to build upon the work previ-
ously provided by Richard F. Delaney, a private consult-
ant, under the provisions of GLO Contract Number
93-38R. It is the GLO's intent to award this contract to
Mr. Delaney to obtain maximum benefit of the prior work
unless a substantially better offer is submitted.

The closing date for the receipt of offers of these consult-
ing services is 5:0 p.m., February 18, 1994. Further infor-
mation can be obtained by contacting Sally S. Davenport
at 1700 North Congress Avenue, Room 720, Austin, Texas
78701, (512) 463-5059.

The consultant selected must demonstrate extensive
knowledge of the Texas Coastal Management Program,
have knowledge and experience working with other feder-
ally designated Coastal Zone Management state programs,
and maintain contracts within the Office of Ocean and
Coastal Resource Management (OCRM), National Oce-
anic and Atmospheric Administration.

Issued in Austin, Texas, on January 21, 1994

TRD-9435041 Garry Mauro
Commissioner

General Land Office
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Filed: January 21, 1994
¢ ¢ ¢

Texas Department of Health

Notice of Emergency Cease and Desist
Order

Notice is hereby given that the Bureau of Radiation Con-
trol (bureau) ordered Robert M. Anderton, D.D.S.
(registrant-R18968) of Carrollton to cease anu desist using
the Weber dental x-ray unit located in Room 4 of his
facility until entrance exposure limits for intraoral x-ray
procedures are brought within regulatory limits, The bu-
reau detcrmined that continued radiation exposure to pa-
tients in excess of that required to produce a diagnostic
image consututes an unmediate threat to public health and
safety, and the existence of an emergency. The registrant
is further required to provide evidence satisfactory to the
bureau regarding the actions taken to correct this violation
and others found during a recent inspection, and the
methods used to prevent their recurrence.

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
am. to 5:00 p.m. (except holidays).

Issued in Austin, Texas, on January 24, 1994,

TRD-9435096 Susan K. Steeg

General Counsel, Office of Genaral
Counsel
Texas Department of Health

Filed: January 24, 1994

R ¢ ¢

Notice of Emergency Impoundment
Order

Notice is hereby given that the Bureau of Radiation Con-
trol (bureau) ordered Exwell Logging and Perforating, Inc.
of Alice to immediately surrender to the bureau for im-
poundment all radioactive material in their possession in
Texas. The order was issued because the company no
longer possesses Texas radicactive material license
L.04447, but was storing licensable quantities of radioac-
tive material in an unsecured manner at its facility. The
order will remain in effect until the company is issued a
radioactive material license authorizing such possession
and use, or has arranged for the proper disposal or transfer
of the radioactive material

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
am to 5.00 p.m. (except holidays).

Issued in Austin, Texas, on January 24, 1994,

TRD-8435093 Susan K Steeg
General Counsel, Office of General
Counsel

Texas Department of Health
Filed: January 24, 1994

¢ ¢ ¢

Notices of Revocation of Certificates of
Registration

The Texas Department of Health, having duly filed com-
plaints pursuant to Texas Regulations for Control of Radi-
ation, Part 13 (25 Texas Administrative Code, §289.112),
has revoked the following certificates of registration: Lee
Goodman, D.V.M., Denton, R16991, January 13, 1994,
Gerald L. Glasscock, D.C., Hereford, R17796, January 13,
1994, Merle C. Ewton, D.D.S., Spring, R09339, january
13, 1994; Parkway Hospital, Houston, R01744, January
13, 1994; McKee Chiropractic Clinic, Tomball, R12750,
January 13, 1994,

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday. 8:00
a.m. to 5:00 p.m. (except holidays).

Issued in Auslin, Texas, on January 24, 1994,

TRD-9435094 Susan K Steeg

QGeneral Counsel, Office of General
Counse!
Texas Department of Heakh

Filed: January 24, 1994
¢ ¢ ¢

The Texas Department of Health, having duly filed a
complaint pursuant to Texas Regulations for Control of
Radiation, Part 13 (25 Texas Administrative Code,
§289.112), has revoked the following certificate of regis-
tration: Almeda Foot Clinic, Main Podiatry Group, Hous-
ton, Ri6094, January 12, 1994,

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
a.m. to 5:00 p.m. (except holidays).

Issued in Austin, Texas, on January 24, 1994.

TRD-9435092 Susan K Steeg
General Counsel, Office of General
Counsal
Texas Department of Health

Filed: January 24, 1994
¢ L ] ¢

Notice of Revocation of Radioactive
Material Licenses

The Texas Department of Health, having duly filed com-
plaints pursuant to Texas Regulations for Control of Radi-
ation, Part 13 (25 Texas Administrative Code, §289.112),
has revoked the following radioactive material licenses:
Research and Diagnostic Laboratories, Inc., Houston,
GO1556, January 13, 1994; Houston Inspection, Inc.,
Houston, L04255, January 13, 1994; Darco Supply, Inc. ,
Houston, LC4474, January 13, 1994,

A copy of all relevant material is available for public
inspection at the Bureau of Radiation Control, Exchange
Building, 8407 Wall Street, Austin, Monday-Friday, 8:00
am. to 5:00 p.m. (except holidays).

Issued in Austin, Texas, on January 24, 1994,

TRD-9435095 Susan K. Steeg
General Counsel, Office of General
Counsel

Texas Department of Health

¢
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Filed: January 24, 1994

¢ ¢ 2
Texas Department of Human Services
Public Notice-Open Solicitation

Pursuant to Title 2, Chapters 22 and 32, of the Human
Resources Code and 40 TAC §19.2004, in the September
11, 1990, issue of the Teaus Register (15 TexReg 5315).
the Texas Department of Human Services (TDHS) is
announcing an open solicitation period of 30 days, effec-
tive the date of this public notice. for Crosby County,
County 054, identified below, where Medicaid contracted
nursing facility occupancy rates exceed the threshold (90%
occupancy) in each of six months in the continuous, six-
month period. Potential contractors seeking to contract for
exusting beds which are currently licensed as nursing home

beds or hospital beds in the county identified in this public
notice must submit a written reply (as described in 40
TAC §19.2004) to TDHS, Gary L. Allen, Provider Enroll-
ment, and Billing Services, Long Term Care-Regulatory,
Mail Code Y-976, P.O. Box 149030, Austin, Texas
78714-9030. The written reply musi be received by TDHS
by 5:00 p.m. February 27, 1994, the last day of the open
solicitation period. Potential contractors will be placed on
a waiting list for the primary selection process in the order
in which the Texas Department of Health originally li-
censed the beds that are being preposed for Medicaid
participation. The primary selection process will be com-
pleted on March 9. 1964, If there are insufficient available
beds after the primary selection to reduce occupancy rates
to less that 80%, TDHS will place a public notice in the
Texus Register announcing an additional open solicitation
period for those individuals wishing to construct a facility.

Number
County County of Months
Number Name Over Jun  Jul Aug Sep Oct Nov
054 Crosby 6 91.2 94.3 94.8 95.2 95.3 94.0

Issued in Austin, Texas, on January 24, 1994.

TRD-9435090 Nancy Murphy

Section Manager, Policy and Document
Support
Texas Department of Human Services

Filed: January 24, 1994

¢ ¢ L4
Texas Department of Insurance
Company License

The following applications have been filed with the Texas
Department of Insurance and are under consideration.

Application for admussion in Texas for Berkshire
Hathaway Life Insurance Company of Nebraska, a foreign
life, accident, and health company. The home office is in
Omaha, Nebraska.

Application for name change in Texas for The Millers
Mutual Fire Insurance Company of Texas, a domestic fire
and casualty company. The proposed new name is Millers
Mutual Fire Insurance Company. The home office is in
Fort Worth, Texas.

Application for admussion in Texas for National Fire and
Indemnity Exchange, a foreign fire and casualty company.
The home office is in St. Louis, Missouri.

Issued n Austin, Texas, on January 21, 1994

TRD-9435049 Linda K von Quintus-Dorn
Chiet Clerk
Texas Department of Insurance

Filed: January 21, 1994
¢ ¢ ¢

Texas Natural Resource Conservation
Commission

Notice of Opportunity to Comment on
Permitting Actions

The following applications are subject to a Commission
resolution adopted August 18, 1993, which directs the
Commission’s Executive Director to act on behalf of the
Commission and issue final approval of certain permit
matters. The Executive Director will issue the permits
unless one or more persons file written protests and/for
requests for hearing within ten days of the date notice
concerning the application(s) is published in the Texas
Register. If you wish to request a public hearing, you must
submit your request in writing. You must state your name,
mailing address and daytime phone number; the permit
number or other recognizable reference to this application;
the statement "/we request a public hearing”, a brief
description of how you, or the persons you represent,
would be adversely affected by the granting of the applica-
tion; a description of the location of your property relative
to the application; a description of the location of your
property relative to the applicant’s operations; and your
proposed adjustment to the application/permit which
would satisfy your concerns and cause you to withdraw
your request for hearing. If one or more protests and/or
requests for hearing are filed, the Executive Director will
not issue the permit and will forward the application to the
Office of Hearings Examiners where a hearing may be
held. If no protests or requests for hearing are filed. the
Executive Director will sign the permit ten days after
publication of this notice or thereafter. If you wish to
appeal a permit issued by the Exccutive Director, you may
do so by filing a written Motion for Reconsideration with
the Chief Clerk of the Commission no latter than 20 days
after the date the Executive Director signs the permit.
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Request for a public hearing on this application should be
submitted in writing to the Chief Clerk's Office. Texas
Natural Resource Conservation Commission, P.O. Box
13087, Austin, Texas 78711, (512) 463-7875.

Issuance of certificate of adjudication number 12-5492 to
T. L. Smith Revocable Trust pursuant to an agreed final
judgement and dec:ee of the 21st Judicial District Court of
Bastrop County. in Cause Number 18,1762A, In Re: The
adjudication of water rights in the Brazos 1V Segment
of the Brazos River Basin and the San Jacinto-Brazos
Coastal Basin dated August 12, 1992, authorizing an
impoundment of 11,315 acre-feet of water in a natural lake
known as Eagle Nest Lake on unnamed tributaries of
Varner's Creek and authorization to divert and use not to
exceed 1,800 acre-feet of water per annum from Eagle
Nest Lake for the irrigation of 580 acres of land in
Brazoria County, approximately 12.5 miles northwest of
Angleton, Texas. Certificate owners are also authorized to
use Eagle Nost Lake for recreation purposes.

Application Number 30185-S of Ha Van Nguyen doing
business as Aqua Systems to purchase Austin Aqua Sys-
tems and obtain CCN in Burnet County, Texas.

Application Number 30201-C of Tarkington Water Supply
Corporation to amend water certificate of convenience and
necessity number 11448 in Liberty County, Texas.

Application Number 30303-C of Chalk Hill Special Utility
District to transfer water CCN Number 11746 from Chalk
Hill Water Supply Corporation in Rusk County, Texas.

Application Number 23-304B by Heartland Properties III,
Inc., for a amendment to certificate of adjudication number
12-304, as amended. pursuant to TWC, §11.122. For
executive director’s consideration. Applicant is the
owner of 118225 acre-feet of Class “A" water rights
authorizing by certificate of adjudication number 23-304,
as amended. and 220 acre-feet of Class "A" water rights
authorized by certificate of adjudication number 23-306,
both on the Rio Grande and in Hidalgo County, Texas.
The applicant seeks to combine these two rights into
23-304, as amended.

Application Number 14-1330B by J. Gordon McGill for a
amendment to certificate of adjudication number 12-1330,
as amended. pursuant to TWC, §11. 122. For executive
director’s consideration, Applicant seeks to authorize the
use of his 295 acre-feet of water under the referenced
certificate to irrigate 300 acres of land on the south side of
the Concho River out of four tracts totalling 1,036.04 acres
of land approximately five miles east of San Angelo in
Tom Green County. Applicant also seeks to authorize
diversion of the water anywhere along the south bank of
the Concho River between two specific survey corners at a
rate of 4,000 gpm unless diversions are occurring under
Ceruficate 14-1330A, at which time he would divert at a
maximum rate of 1,600 gpm.

Application Number 23-837B by East Rio Hondo Water
Supply Cornoraion to amend certificate of adjudication
number 23-838, as amended For executive director’s
consideration. Applicant seeks an amendment to change
the point of diversion on the Rio Grande to a pount
operatea by Cameron County Irrigation District Number 2,
and 1o change the purpose and place of use of 300 acre of
Class "A" irrigation water rights to 375 acre-feet of munic-
ipal water rights in Cameron County, Rio Crande Basin,
Texas

Applicaion Number 14-5425A by Charles Trefnty to
amend ceruficate of adjudication number 14-5425. For

executive director’s consideration. Applicant seeks to
change the place of use of the 76 acre-feet per annum of
irrigation water nghts to three tracts totaling 759.4 acres of
land in Colorado County approximately 9.5 miles north-
west of Columbus, Texas; and change the place of diver-
sion from that now authorized on the Colorado River to
three points on the Colorado River adjacent to the 759.4
acres of land in the Colorado River Basin.

Issued in Austin, Texas, on January 20, 1994
TRD-94343993 Gloria A. Vasquez

Chiet Clerk
Toxas Natural Resouice Conservation
Commission
Filed: January 20, 1994
L J ¢ ¢

The University of Texas System

The University of Texas Health Science
Center at Houston-Request for
Proposal

This request is submitted in accordance with the provi-
sions of Texas Civil Statutes, Article 6252-11c, §6.

The University of Texas Health Science Center at Houston
(UTHSC-H) hereby provides a notice of invitation for
offers of consulting services. The Houston-Galveston area
has been designaled as a severe non-attainment area for
ozone levels according to the Environmental Protection
Agency (EPA) National Ambient Air Quality Control
Standards. The Federal Clean Air Act Amendments of
1990 mandated the establishment of an Employer Trip
Reduction Program (ETRP) 1n certain non-attainment ar-
eas including the Houston-Galveston area. The goal of the
ETRP is to raise the average vulicle occupancy (AVO)
rate for Houston to 1.47. To achieve this goal each Hous-
ton Employer with 100 or more employees at a single
worksite must register each site with the Texas Natural
Resource Conservation Commission (TNRCC) and select
a Employee Transportation Coordinator (ETC) which must
be certified by the TNRCC. Each worksite must also
conduct a survey of current employee commute behavior
(75% minimum response is required). These survey results
will be utilized as the basis for formulating a trip reduction
plan, which will include descriptions of the planned evalu-
ation and tracking methodologies which must be submitted
to the TNRCC by May 15, 1995. It is anticipated that the
value of this required consulting service will exceed
$10.000.

For further information or to obtain a complete proposal
package, contact Doug Bowerman, Procurement Officer,
UTHSC-H. P.O Box 20036. Houston, Texas 77225.

An onginal and four copies of the original proposal must
be submitted to UTHSC-H prior to 3.00 p.m., on February
25, 1994. Proposals received thereafter will not be consid-
ered and will be returned unopened. Proposals should be
sent to Doug Bowerman at the indicated address.

Selected respondents may be requested to conduct on-site
presentations, at their expense, to clanfy and expand upon
tems provided 1n their bid The UTHSC-H wul evaluate
all offers of consulting services received prior to the
closing date based on the ability to provide evidence of
experience with surveys and plans designed to produce
sumular results 1n raising the average passenger occupancy
rate for vehicles arrving at the workplace. Since the

¢
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survey and trip reduction plan are new requirements for
Texas, there exists no record of prior experience in Texas
for any consulting group. Therefore, experience in another
state or states will be acceptable; however, preference will
be given to a consultant whose principal place of business
is within the State of Texas.
Issued in Auslin, Texas, on January 20, 1994.
TRD-8434966 Anthur H. Dilly

Executive Secrelary to the Board of

Regents
The University of Texas System

Filed: January 20, 1994
¢ ¢ ¢
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