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THE

OVERNOR

o

As required by Texas Civil Statutes, Article 6252-13a, §6, the Texas Register publishes executive orders
issued by the Governor of Texas. Appointments and proclamations are also published. Appointments are
published in chronological order. Additional information on documents submitted for publication by the
Governor's Office can be obtained by calling (512) 463-1828.

Appointments Made January
24, 1994

To be a member of the Texas Health Bene-

fits Purchasing Cooperative Board of

Trustees for a term to expire February I,
1995 Maria E Crowley. 7320
Williamswood, Dallas, Texas 75252. Ms
Crowley is being appointed to a new posi-
tion pursuant to House Bill Number 2055,
73rd Legislature

To be a member of the Texas State Li-
brary and Archives Commission for a
term to expire September 28, 1999 Marvin
A. Rich, 9607 Cedarhurst, Houston, Texas
77096 Mr Rich will be replacing Harnegte
Willeford-Whatley of Fairfield, whose term
expired

To be a member of the Texas State Li-
brary and Archives Commission for a

term to expire September 28, 1999 Ruch,
The Honorable Patrick Heath, 121 South
Second Street, Boerne, Texas 78006. Mayor
Heath will be replacing Byron Louis Lefore
of San Antonio, whose term expired.

To be a member of the Teacher Retire-
ment System of Texas Board of Trustees
for a term to expire August 31, 1999. Lee
R Williamson, Ed D., 9A Mayfair Terrace,
Wichita Falls, Texas 76308. Dr. Williamson
will be replacing Frank Monroe of Dallas,
whose term expired

To be a member of the Teacher Retire-
ment System of Texas Board of Trustees
for a term to expwe August 31, 1999
Kathryn S Stream, Ph D , 2029 Pembrooke,
Denton, Texas 76205. Dr Stream will be
replacing C A Roberson of Fort Worth,
whose term expired

Pursuant to §26.012 of the Texas Govern-
ment Code, the Honorable W. R. Chnstal,
County Judge, Donley County, previously
had certified his disqualification to act as
County Judge in the following case pending
the Donely County court: Cause Number
2594, Estate of Thelma Gertrude Christal,
deceased In the County Court of Donley
County, Texas Judge Christal has requested
the appointment of a Special Judge to hear
this matter. I do hereby appoint the Honor-
able Hugh Reed, County Judge of
Armstrong County, to act as Special County
Judge 1n the above-numbered case, and re-
spectfully request that you issue a commus-
sion to Judge Reed for that purpose

Issued in Austin, Texas, on January 27, 1994

TRD-9435264 Ann W Richards
Governor ot Texas
¢ ¢

. THE RULES February 4, 1994
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EMERGENCY
ULES

An agency may adopt a new or amended section or repeal an existing section on an emergency basis if it
determines that such action is necessary for the public health, safety. or welfare of this state. The section
may become effective immediately upon filing with the Texas Register, or on a stated date less than 20
days after filing and remaining in effect no more than 120 days. The emergency action is renewable once for
no more than 60 additional days.

Symbology in amended emergency sections. New language added to an existing section is indicated by
the use of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE 22. EXAMINING
BOARDS

Part XXII. Texas State
Board of Public
Accountancy

Chapter 501. Professional
Conduct

Other Responsibilities and
Practices

e 22 TAC §501.44

The Texas State Board of Public Accoun-
tancy on an emergency basis adopts the re-
peal of §501 44, concerning Solicting The
repeal of §501 44 1s being simuitaneously
proposed n this issue of the Texas Register

The emergency repeal 1s required to alleviate
the concern by some hcensees that the board
will apply this rule to thewr conduct while
Endenfield et al v Fane, 113 § Ct 1792
(1993) 1s the controling case law on solici-
ng

The board finds that an imminent peril to the
public health, safety, or welfare, or a require-
ment of state or federal law, requires repeal
of this rule on tewer than 30 days’ notice.

The repeal is adopied on an emergency basis
under Texas Cwil Statutes, Article 41a-1, §6,
whuch provide the Texas State Board of Pub-
lic Accountancy with the authorty to adopt
such rules as may be necessary or advisable
to carry in effect the purposes of the law, and
§21, which hists those actions or omissions for
which the board may take disciplinary action
against s licensees

§501 44 Sohcuing
Issued in Austin, Texas, on Januz', 20, 1994

TRD-9435295 Wiliam Treacy
Executive Director
Texas State Board of
Public Accountancy

Effective date January 28, 1994
Expiration date. May 29, 1994

For futher nformation, please call (512)
505-7066

¢ ¢ *

° EMERGENCY RULES February 4, 1994
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ProrPoSED

ULES

Before an agency may permanently adopt a new or amended section or repeal an existing section, a
proposal detailing the action must be published in the Texas Register at least 30 days before action is
taken. The 30-day time period gives interested persons an opportunity to review and make oral or written
conuuents on the section. Also, in the case of substantive action, a public hearing must be granted if
requested by at least 25 persons, a governmental subdivision or agency, or an association having at least

25 members.

Symbology in proposed amendments. New language added to an existing section is indicated by the use
of bold text. [Brackets] indicate deletion of existing material within a section.

TITLE [. ADMINISTRA-
TION

Part 11. Texas Ethics
Commission

Chapter 20. Reporting Political
Contributions and
Expenditures

Subchapter C. Reporting Re-
quuements for a Candidate
o | TAC §20.200

The Texas Ellics Comnussion (the commus-
sion) proposes new §20 206, concerning the
reporting of poliical contnbutions and expen-
ditwes by certan canddates, olficeholders,
and poliical comnultees This section pro-
vides guidelines to candidate when transfer-
ting hus appointment of campaign treasurer to
another filing authonty it also provides for the
automatic termmation of a candidate’s ap-
pomtment of campaign treasurer with the for-
mer fling authorty

Jim Mathieson, assistant general counsel,
has determined that for the fust five-yeai
pertod the section 1s in effest there will be no
fiscal wmphcations for state or local govern-
mem as a result of enforcing or administering
the section

Mr Mathieson also has determined that for
each year ol the fust five years the section 1s
n etfect the public beneft anticipated as a
result of entorcing the section will be a bettet
understanding ot the procedure used i trans-
ferrg an appointment ot campaign tieasurer
from one fing authorty to another There will
he no effect on small businesses There 1s no
anticipaled econonuc cost to persons who are
requied to comply with the section as pio-
posed Mi Mathieson also has deternined
that this 1ule will have no local employment
impact

Comments on the pioposed rule fiom any
member of the public are solicied A wrilten
comment should be mailed o delivered to
Jim Mathieson, Texas Ethics Comiission,
PO Box 12070 Austin, Texas 78711-2070,
o by facsimile (FAX) 1o (512) 463-5777 A
person who wants to offer spoken coniments
10 the comnussion concerning the proposed
tule may do so at any comnmssion meeting

durning the agenda ttem "Commumication to
the Commussion from the Public® and duiing
the public comment period at a commission
meeting when the commission considers final
adoption of the proposed repeal of the rules

Information concerning the date, time, and
location of commission meetings 1s available
by telephoning (512) 463-5800 or, toll fiee in
Texas, (800) 325-8506

The new section 1s proposed under Texas
Government Code, Chapter 571, §571 062,
which provides the commission with the au-
thoi ity to promulgate rules to implement laws
admunistered and enforced by the commus-
sion

$20° 206 Trumsfer of Campargn Treasurer
Appowmtment

(a) If a candidate who has filed a
campaign treasurer appointment decides to
seek a different office that would require
the appointment to be filed with another
authority, a copy of the appointment certi-
fied by the authority with whom 1t was
originally filed must be filed with the other
authority n addition to the new campaign
treasurer appointment

(b) The original appointment termi-
nates on the filing of the copy with the
appropriate authority or on the tenth day
after the date the decision to seek a different
office 15 made, whichever 1s earher

This agency hereby certifies that the pioposal
has been reviewed by legal counsel and
found to be within the agency's authouty to
adopt

Issued in Austin, Texas, on January 27, 1994

TRD-9435381 Jim Mathieson
Assistant General Counsel

Texas Ethics Commussion

Earliest possible date of adoption March 7,
1994

For {urther nformation, please call (512)
463-5800
¢ ¢ ¢
‘ PROPOSED  RULES

Chapter 34. Conduct of
Lobbyists

Subchapter A. Restrictions on
Lobby Expenditures
o | TAC §§34.7, 349, 34.11

The Texas Ettucs Commission (the commus-
sion) proposes new §§34 7, 34 9, and 34 11,
concerning the conduct of persons registered
ac lobbyists with the comnmussion These sec-
tions were previously adopted under §§34 9,
34 11, and 34 13 r1espectively

Jm Mathieson, assistant general counsel,
has determined that foe the first five-year
peniod the sections ar2 in effect there will be
no fiscal implications for state or local govein-
ment as aresult ot entorcing or adnministering
the sections

Mr Mathieson also has determined that for
each year of the first five years the sections
are in effect the public benefit anticipated as a
result of enforcing the sections will be a better
understanding of the commssion’s otganiza-
tion and operational structure and the adnun-
istrative procedures and requuements it has
established to carry out its obhigations under
the taw There will be no eftect on small
businesses There i1s no anticipated economic
cost to persons who are requued to comply
with the sections as pioposed Mi Mathieson
also has determimed that these rules will have
no local employment wnpact

Commenis on the proposed rules fiom any
member of the public are solicted A wiitten
comment should be mailled o delivered to
Jim Mathieson, Texas Ethics Comnussion,
P O Box 12070, Austin, Texas 78711-2070,
or by facsimile (FAX) to (512) 463-5777 A
person who wants to olter spoken comments
to the commussion concerning the proposed
tule may do so at any comnussion meeling
during the agenda tem "Communication to
the Commussion from the Public™ and during
the public comment period at a comnussion
mieeting when the comnussion considers final
adoption of the proposed repeal of the tules

Information concerming the date, time, and
location of comnussion meetings 1s available
by telephoning (512) 463-5800 or, toll free in
Texas, (B00) 325-8506

The new sections are proposed under Texas
Government Code, Chapter 571, §571 062,
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which provides the commission with the au-
thority to promulgate rules to implement laws
administered and enforced by the commis-
sion.

§34 7. Gift of Cush or Negotiable Instru-
ment.

(a) A registrant may not give a
member a gift of cash or a negotiable in-
strument.

(b) This section does not apply to a
gift that 1s a political contribution regulated
by this utle and under Election Code, Title
15 (relating to Regulating Political Funds
and Campaigns).

§349. Gifts to a Member by a Related
Registrant - Neuther §34 1 of this title (re-
lating to Maximum Annual Lobby Expendi-
tures) nor §34 7 of this title (relating to Guft
of Cash or Negotiable Instruments) prohib-
its or restricts a gift to a member by a
registrant who is related to that member
within the second degree of affinity or con-
sanguinity, as determined 1n accordance
with  Government Code, Chapter 573,
Subchapter B (relating to Relationships by
Consanguinity or by Affinity)

§34 11 Louans to a Member by a Regustrant

(a) Except as permutted under sub-
section (b) or (c) of this section, a registrant
shall not make a loan to a member, or
guarantee or endorse a loan by another per-
son to a member.

(b) This section does not apply to
prohibit a loan by a registrant under the
following circumstances’

(1) the registrant making the
loan 15 a corporation or other business entity
that has been legally and continuously en-
gaged in the business of lending money for
more than one year before the loan 1s made,
and

(2) the loan to the member 1s
made 1n the due course of business by that
registrant

(c) This section does not prohibit a
loan, or the guarantee or endorsement of a
loan, to a member by a registrant who is
related to the member within the second
degree of affinity or consanguinity, as de-
termined 1n accordance with Government
Code, Chapter 573, Subchapter B (relating
to Relationships by Consanguinity or by
Affinity)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authordy to
adopt

Issued in Auslin, Texas, on January 27, 1994

TRD-9435379 Jim Mathieson
Assistant General Counsel

Texas Ethice Commission

Earhest possible date of adoption March 7,
1994

For further information, please call: (512)
463-5800

¢ ¢ L4
* | TAC §§34.9, 34.11, 3413

(Editor's note The text of the following sections
proposed for repeal will not be published The
sections may he evamined in the offices of the
Tervas Ethics Commussion o1 in the Teas Regis-
tet office, Room 245, lames Earl Rudder Buld-
wng, 1019 Brazos Street, Austin)

The Texas Ethics Commussion proposes the
repeal of §§34 9, 34.11, and 34.13, concern-
ing the conduct of those persons registered
as lobbyists with the commussion pursuant to
the Government Code, Chapler 305 The
sections are being repealed because §34.11
1s being amended, and each section is being
renumbered and newly proposed as follows

Repealed section Proposed section:
Section 34 9-347.

Section 34 11-34 9

Section 34 13-34.11

Jim Mathieson, assistant general counsel,
has determined that for the first five-year
period the repeals are in effect there will be
no fiscal imphications for state or local govern-
ment as a result of enforcing or administering
the repeals

The pubhc benefit is not applicable There will
be no effect on small businesses or costs to
persons required to comply with the proposed
repeals

Comments on the proposed repeal of the
rules from any member of the public are
solicited A written comment should be mailed
or delivered to Jim Mathieson, Texas Ethics
Commussion, P O Box 12070, Austin, Texas
78711-2070, or by facsimile (FAX) to (512)
463-5777 A person who wants to ofler spo-
ken comments to the commission concering
the proposed rule may do so at any commis-
sion meeting during the agenda tem "Com-
munication to the Commission from the
Public® and durning the public comments
period at a commussion meeting when the
commussion considers hnal adoption of the
proposed repeal of the rules Informaiton con-
cerning the date, time, and location of com-
mission meetings 1s available by telephoning
(512) 463-5800 or, toll free in Texas, 1 (800)
325-8506

The repeals are proposed under Texas Gov-
ernment Code, Chapter 571, §571 062,
which provides the Texas Ethics Commussion
with the authorty to promulgate and adopt
rules concerning those provisions of the law
admimistered by the commission.

§34°9. Gift of Cash or Negotuable Instru-
ment

§3411 Gifts w0 a Member by a Reluted
Regustrant

§34.13 Loans to a Member by a Registrant

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on January 27, 1994

TRD-9435380 Jim Mathieson
Assistant General Counsel

Texas Ethics Commission

Earliest possible date of adopticn® March 7,
1994

For further information, please call- (512)
463-5800

¢ ¢ L4

Chapter 48. Gifts to
Regulatory Agency Officers
and Employees

Subchapter A. Prohibition on
Acceptance of a Benefit;
Recusal

* | TAC §§48.1, 48.3, 48.5, 48.7,
48.9 :

The Texas Ethics Comnmussion (the commis-
sion) proposes new §§48 1, 48 3, 48 5, 48 7,
and 48 9, concerning the solicitation or ac-
ceptance of gits by regulatory agency offi-
cers and employees, defintion of the terms
agency and benefit, recusal of a commus-
sioner or a commission employee from any
discussion or action involving a person who
has given the commussioner or employee a
bereft, and disclosure of the basis for
recusal i not confidential In addtion, the
rules set forth exceptions to recusal These
sections provide guidelines to agency officers
and employees in solicting and accepting
gifts from any person who I1s either regulated
by the agency or has an interest i a transac-
tion that may be substantially affected by a
commissioner or agency employee

Jim Mathieson, assistant general counsel,
has determined that for the fust five-year
period the sections are in effect there will be
no hscal implications for state or local govern-
ment as a result of enforcing or administering
the sections

Mr Mathieson also has determmed that for
each year of the fust five years the sections
are in eftect the public benefit anticipated as a
result of enforcing the sections will be a belter
understanding of the grocedure used in trans-
fernng an appointment of campagn treasurer
from one filing authonity 1o another There will
be no effect on small businesses There 1s no
anticipated economic cost to persons who are
required {o comply with the sections as pro-
posed Mr Mathieson also has determined
that this rule will have no local employment
impact

Comments on the proposed rules from any
member of the public are solicited A written
comment should be mailed or delivered to
Jim Mathiescn, Texas Ethics Commussion,
PO Box 12070, Austin, Texas 78711-2070,
or by facsimile (FAX) to (512) 463-5777 A
person who wants to offer spoken comments
to the commussion concerning the proposed
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rule may do so at any comnussion meeting
during the agenda item "Communication to
the Commussion from the Public® and during
the public comment period at a commission
mesting when the commission consders final
adoption of the proposed repeal of the rules
Informalionn concerning the date, time, and
location of commission meetings 1s available
by telephoning (512) 463-5800 or, toll free in
Texas, (800) 325-8506.

The new sections are proposed under Texas
Government Code, Chapter 571, §571 062,
which provides the commission with the au-
thorty to promulgate rules to implement laws
adminislered and enforced by the comnus-
sion.

§48.1. Rule Required To Be Adopred by
Certain State Agencies.

(a) In this section, "agency" means
any department, commission or board that.

(1) is in the executive branch of
the state government,

(2) is under the direction of an
officer or governing body that 15 not subject
to impeachment;

(3) has authority that 1s not lim-
ted to a geographical portion of the state,

(4) was created by the constitu-
tion or a statute of this state, and

(5) has consututional or statu-
tory authority to engage in rule-making,
adjudication, or lhicensing

(b) This section 1s mtended to 1m-
plement Government Code, §571 063 (relat-
ing to Rules Concerning Gufts to Regulatory
Agency Officers and Employees)

(c) Each agency shall adopt rules
that limit the acceptance of benefits from a
person who appears before or 1s regulated
by that agency

(d) Rules adopted under this section
shall be at least as restrictive as the com-
mission’s rules set forth in the remamning
sections of this subchapter An agency may
adopt rules that are more restrictive than
these rules

(e) Before December 31, 1995, o
the first anniversary of the creation of the
agency, whichever is later, the chief legal
counsel or other appropriate officer of each
agency shall submut to the executive direc-
tor of the commission a copy of the rules
adopted by the agency under this section
and a statement that such rules satsty the
requirements of this section, or an explana-
ton of why such a statement cannot be
made

() Any revision, withdiawal, o1 re-
peal of a rule adopted under this section
shall be submutted under this section for
commussion approval before final action by
the agency to revise, withdraw, or repeal
the rule

(g The commission may delegate
any of its duties under this section to the
executive director

§48 3 Bencfit Defined  In this subchapter,
"benefil” means anything reasonably re-
garded as pecuniary gain or pecuniary ad-
vantage to the beneficiary or to any other
person in whose welfare the beneficiary has
a direct and substantial interest, and in-
cludes any gift, award, or memento that 15
required to be reported under Government
Code. Chapter 305 (relating to Regstration
of Lobbyists)

§48 5 Rule Cumulatve of Statwory Re
strictions This subchapter 1s cumulative
of all statutory prohibitions and restrictions
on the acceptance ol benefits.

§48 7 Acceptunce of Certan Bencfis Re
sricted A commussioner  or  employee
may not solicit o1 accept, for the commis-
stoner o employee nor for another person,
any travel or lodging from a person who 1s

(1) nterested in a contract, pui-
chase, claim, o1 other pecumary tiansaction
that may be substanually affected by the
performance or nonperformance of the com-
missioner’s o1 employee’s official duties, or

(2)  subject to regulation, inspec-
tion, or nvestigatton by the commission

8 9 Recusal

(a) A commissionet who accepts a
benefit shall recuse humselt or heiselt from
any discussion o1 action taken by the com-
mussion with regard to any matter m which
the commissioner knows or should know
the donor of the benetit may have & per-
sonal or economic mterest It disclosure ot
the requued recusal would not tend to re-
veal information made confidential by law,
the commissioner must disclose the recusal
and the basis for the recusal at the ume of
the recusal

(b) A commussion employee who
accepts a benelit shall not participate n the
disposiion of any matter i which the em-
ployee knows o should know the donor of
the benetit may have a personal o eco-
nomic nterest

(©) A commussion employee reused
under subsection (b) of this secuon from
participating 1 the disposiion of any matter
shall noufy his or her immediate superviser
of the tecusal and the reason tor the recusal

(d)  Recusal under subsection {a) of
this section 1s not required it the matter
question affects an entue profession or class
ot busmess entitics and the interest that
would otherwise require recusal 1s no ditfer-
ent than that ot any other member of the
affected profession or class

¢ PROPOSED  RULES

(e) Recusal under this section is not
required if the benefit is an item with a
value of less than $50, excluding cash or a
negotiable nstrument as described by Busi-
ness and Commerce Code, §3.104 (relating
to Form of Negotiable Instruments; "Draft;”
"Check;" "Certificate of Deposit;" "Note").

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on January 27, 1994.

TRD-9435378 Jim Mathieson

Assistant General Counsael
Texas Ethics Cormmission

Earliesl possible date of adoption. March 7,
1994

For further information, please call: (512)
463-5800

¢ ¢ ¢

Part XVII. Texas Office
of State-Federal
Relations

Chapter 451. Federal Grant
Assistance

Subchapter A. The State
Match Pool for Federal Dis-
cretionary Grant Assistance

* 1 TAC §§451.1-451.9

The Texas Office of State-Federal Relations
proposes new §§451 1-451 9, concerning the
admuustraton of and disbursement of funds
fiom its State Match Pool

Jane Hickie, executive director of the Texas
Otfice of State-Federal Relations, has deter-
mined that for the fust five-year penod the
sections are in effect there will be ino fscal
imphcations for state or local government as
a result of enforcing or admimistering the sec-
ilons

Ms Hickie also has determined that for each
year of the first five years the sections are in
ettect the public benefd anticipated as a result
of enforcing the sections will be a more effec-
tive use of public financial resources and bet-
ter leverage of federal inancial assistance to
the State of Texas

Comments on the proposed seclions may be
submiiled 1o Dr Mary E Lee, State Maich
Pool Admmustrator, Texas Office of State-
Federal Relations, PO Box 13005, Austin,
Texas, 78711 for a period of 30 days follow-
ng publication

The noew sections are proposed under Texas
Government Code, §751 022(b)(8), which
empowers the Texas Office of State-Federal
Relations with general rule-making authorty,
and the General Appropniations Act of 1993
(Article 1-3, Rder 5), which authorizes the
Texas Office of Slate-Federal Relations to
establish and adnunister a federal grants -
tative that will draw addiional federal dollars
to Texas
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These sections establish the Texas Office of
State-Federal Relations State Match Pool to
mplement this initiative.

§451 1. Introduction to and Purpose of the
State Match Pool

(a) Background. The State Match
Pool is a pilot program admunistered by the
Texas Office of State-Federal Relations
The program provides state agencies with a
pool of state funds to which they may apply
for matching monies to meet the match
requirements of federal discretionary grant
programs. Often, state agencies are eligible
to apply for federal funds under these pro-
grams, but lack the necessary match amount
within their own budget. The intent of the
73rd Legislature, as specified in the General
Appropriations Act of 1993, is that in-
creased activity associated with the program
shall generate sufficient general revenue to
pay for the 1994-1995 biennial appropria-
tion of $10 million for this purpose. The
Texas Office of State-Federal Relations has
therefore determined that the State Match
Pool pilot program shall gtve preference to
those federal grant proposals that include
realistic projections of economic growth n
the state as a direct outcome to be expected
from completion of the proposed grant ac-
tivities

(b) Goal The prumary goal of the
State Match Pool pilot program is to 1n-
crease opportunities for state agencies to
engage in enterprising, innovative projects
that benefit the Texas economy by increas-
ing their opportunities to obtan state funds
to match federal discretionary grant funds
for these projects

(c) Defimtions  The following
words and terms, when used in this section,
shall have the following meanings, unless
the context clearly indicates otherwise.

(1) Director-The executive di-
rector of the Texas Office of State-Federal
Relations

(2) Federal discreuonary grant
programs-Programs of the federal govern-
ment that award grants or contracts on a
competitive, non-formula basis In general,
this definition ts intended to be consistent
with, but not limited to, Type "B" Project
Grant assistance programs as defined in the
27th Edition of the Catualog of Federal Do-
mestic Aswsistance (June 1993, puge XV)

§451.2. Progrum Coverage  State Match
Pool funds shall only be used to meet the
matching monies requirements of federal
discretionary grant programs under which
funds are available during a state funding
bliennium to be awarded to state agencies

§451 3. Elgibility for Funds

(a) State agencies. State agencies
applying to a federal discretionary grant
program for project funding are eligible to

also apply for State Match Pool funds.
While an applicant to the State Match Pool
must be a state agency, grant activities pro-
posed by a state agency under a partnership
of the agency with other state and non-state
entities are encouraged.

(b) Fiscal Certification. The Chief
Executive Officer or the Chief Financial
Officer of the state agency making applica-
tion for State Match Pool funds must pro-
vide a letter certifying that the requested
match amount is unavailable within his or
her own budget.

§451 4. Maximum and Minimum Awards.

(a) Amount No minimum or maxi-
mum award amount is set. However, the
maximum award amount is clearly limited
by the amount of the biennial appropriation
to the State Match Pool.

(b) Percentage. In no case shall the
amount of State Match Pool funds awarded
to a single project exceed 40% of the total
projected costs for that project

§451.5. Application for Stute Match Pool
Funds The Texas Office of State-Federal
Relations may establish a competitive appli-
cation process and may require state agen-
ctes to submut standardized documents in
applying to the State Match Pool.

§451 6 Review of Applications

(a) Application review panels. Ap-
plications may be reviewed, rated, and rec-
ommended for funding by members of an
application review panel.

(b) The director shall approve the
admittance of applications to th: State
Match Pool.

§451.7. Availabulity of Funds.

(a) Admittance to the pool Admit-
tance of an application to the State Match
Pool qualifies the applicant to receive State
Match Pool funds pending award notifica-
tion from the federal grant program to
which they have applied for funding and
subject to the availability of State Match
Peol funds at the time of the federal award.
State Match Pool funding amounts shall be
allocated to qualified applications for subse-
quent encumbrance of funds to qualified
applicant agencies in date-order of federal
award notification Other application infor-
mation such as date of receipt of the State
Match Pool application may be used to
further calculate the ordering of applications
for encumbrance of funds.

(b) Over-commutment of funds.
The Texas Office of State-Federal Relations
does not expect that every qualified applica-
tion will be accepted for federal funding.
Therefore, the Texas Office of State-Federal
Relations may over-commut funds When

the Texas Office of State-Federal Relations
determines that a qualified State Match Pool
applicant’s proposal has been rejected by
the federal program, the application will be
removed from the qualified pool and fund-
ing amounts previously allocated to that
application shall be re-allocated to other
applications. When The Texas Office of
State-Federal Relations has determined that
a qualified State Match Pool applicant's
proposal has been approved for funding by
the federal program, State Match Pool funds
shall be encumbered to -the state agency
awardee, subject to the availability of funds.

(c) Non-availability of funds The
Texas Office of State-Federal Relations ex-
pects that availability of State Match Pool
funds will decrease significantly as time
passes during a state funding biennium.
When all monies appropriated by the Texas
Legislature to the Texas Office of State-
Feceral Relations State Match Pool for a
funding biennium have been encumbered to
qualified applicants receiving federal
awards, remaining qualified applicants shall
be notified that funds are no longer avail-
able to be encumbered to the applicant
agency.

§451.8. Awurd Process

(a) Awardee notification, When the
Texas Office of State-Federal Relations has
determined that a qualified State Match
ool applicant’'s proposal has been ap-
proved for federal funding by the federal
program under which the grant was re-
quested, the qualified applicant shall be no-
tified whether or not State Match Pool
funds are currently available to be encum-
bered to the State Match Pool awardee.

(b) Award disbursement. Subse-
quent disbursement of State Match Pool
funds encumbered to a state agency may be
guided by federal rules concerning disburse-
ment of monies under the federal program
awarding the grant. State Match Pool mon-
tes shall be disbursed prior to project com-
mencement only 1f required by federal rules
under the federal program awarding the
grant.

$451 9. Awardee Responsibilities  In order
to receive disbursements of State Match
Pool monies that have been encumbered to
them, state agency awardees may be re-
quired under contractual arrangement with
the Texas Office of State-Federal Relations
to.

(1) have a system established in
writing to ensure that appropriate officials
provide necessary agency reviews and ap-
provals for the expenditure of funds and for
monitoring project performance and adher-
ence to federal award terms and conditions,
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(2) have financial management
systems that meet the requirements of the
State Audutor,

(3) retain financial records, sup-
porting documents, statistical records, and
other materials perunent to the award for a
peitod of thiee years following submission
of the final project report and make these
avallable to the Texas Office of State-
Federal Relations apon request;

(4)  be responsible for perform-
g the duties and tasks described under all
project grant agreements with the federal
program awarding the grant,

()  provide the Texas Office of
State-bedesad Relwons with copies of all
projeet documentation required by the fede-
ral progiaim awaiding the grant, including
penodie project aeports, final progect re-
ports, and all fiscal 1eports,

(0) provide project demonstra-

tions, site nspecuons or additional project
documentation, including, wntten materials
to substantiate benefit to the Texas econ-
omy, as iequesied by tne Texas Office of
State-Pederal Relations o1 the  advisory
bod,

(7)  honot intellectual  property
nghts of project paructpants as outlined
any agreements made to facilitate fulfill-
wment of award activities,

(8) agiee that the award may be
suspended or terminated if the awardee fails
to comply with OSFR terms and conditions
ot the award or o the federal award 15
Crpended or terminated,

(9) agree that no person shall be
excluded from participation 1, be denied
benetits o1, or be otherwise subjected to
dicenminanon under a State Match Pool
award on the grounds of race, color, na-
twonal ongin, religious affiliation, handicap,
O SCM,

(10) agree that the Texas Office
o1 State-lederal Relations shall not be held
frable in the event of damages to persons or
preperty wnich may oceur in the course of
activities conducted as a result of the award

Ttis agency hereby certifies thal the proposal
has been reviewed by legal counsel and
found 10 be within the agency’s authoiity o
adopt

Issued m Austin, Texas, on January 31, 1994

TP 9435383 David A Talbot
General Counsel
Office of the Governor

f_atliesl possible date of adoption Maich 7,
1994

Yor tuither mformation, please call (512)

au3 /295

* ¢ ¢

TITLE 16. ECONOMIC
REGULATION

Part II. Public Ultility
Commission of Texas

Chapter 23. Substantive Rules

Financial Records and Reports
* 16 TAC §23.12

The Public Utilty Commussion of Texas pro-
poses an amendment to §23 12(e), concern-
mng a Cost Allocation Manual for the Local
Exchange Carners in Texas This proposal 1s
formulated subsequent 1o the publication of
questions in the June 11, 1993, 1ssue of the
Texas Register (18 TexReg 3716), and re-
ceipt of comments tor creating a Cost Alloca-
tion Manual that estabhshes a mechamsm for
separating costs of regulated telephone ser-
vice from the costs of nonregulated products
and services

This proposal provides for LECs to annually
fle ther Cost Allocation Manual, an inde-
pendent audit attesting that the CAM 1s con-
sistent with the requirements of this
subsection, an attestation statement that the
CAM was followed throughout the year, and
nonregulated/regulated percentages by ac-
count for prior and current years The Tier 1
LEC's (compames with $100 nullion or more
in operating revenues) would file the CAM
they provide the FCC, with the Pubiic Utiity
Commussion of Texas The Tier 2 LEC's
(companies with less than $100 milion in
operating revenues) would be required to for-
malize thewr accounting procedures as they
relate to the allocation of costs between regu-
lated and nonregulated activities

Hansh Dhingra, assistant general counsel,
has determined that for the first five-year
penod the section i1s in effect there will be no
fiscal imphications for state or local govern-
men! as a result of enforcing or administering
the section

Mr Dhingra also has determined that for
each year of the first five years the section 1s
n effect the public beneft anicipated as a
resull of enforcing the section will be in ensur-
ng access to the LEC’s cos! allocation manu-
als These manuals will provde for a
sepatation of regulated and nonregulated
telephone costs and ad the Commission n
determining whether o not nonregulated ac-
tivilies are being subsidized by the revenues
generated from the regulated activiies There
will be some cost effects on small businesses
as a resuit of enforcing the section There will
be some one-ime cost effects associated
with 1implementing separate accounts, and
thereafter, costs associated with auditing the
accounts, on small busmesses as a result of
enforcing the section There 15 no additional
anflicipated econonic cost to utilities who are
requwed to comply with the proposed
changes

Mr Dhingra also has determmed that for
each year of the tirst live years the section 1s
n etfect there will be no effect on employ-
ment m the geographical areas affected by
unplementing the requirements of this sec-
tion

"« PROPOSED ~ RULES

Comments on the proposed amendment (13
copies) may be submitted to John M
Renfrow, Secretary of the Comnussion, Pub-
ic Utildy Commnussion of Texas, 7800 Shoal
Creek Boulevard, Austin, Texas 78757, within
30 days after publicatton Comments should
refer to project Number 11289

The amendment is proposed under Texas
Cwil Statutes, Article 1446¢, §16(a), which
provide the Pubiic Utity Comnussion of
Texas with the authorty to make and to en-
force rules establishing Cost Allocation Man-
ual requirements

The following 1s the statute that 1s affected by
this rule Texas Cwil Statutes, Arlicle 1446¢

§23 12 Fuwuncal Records and Reporty

(a)-(d) (No change)
(e} Cost Allocation Manual
(CAM).

) A Local Exchange Carvier
(LEC) that provides both intrastate regu-
lated and mtiastate nonregulated prod-
ucts or services shall maimtain a current
wtrastate cost allocation manual on file
with the Cowmmission,

(A) I the Federal Commu-
nication Commission (FCC) requires the
LEC to file an interstate cost allocation
manual, and the LEC uses the same allo-
cation basis on the intrastate costs, the
LEC shall file a current copy ol its inter-
state. manual with the Commission, by
May Ist, and shall tollow the interstate
procedures set forth by the FCC for in-
trastate cost allocation purposes.

(B) U a LEC follows an
affiliate company’s interstate CAM as
filed with the FCC and uses the same
allocation basis on the intrastate costs,
then the LEC shall e a current copy of
its sister company’s interstate - manual
with the Commission, by May Ist, and
shall follow the interstate procedures set
forth by the FCC for intiastate cost allo-
cation purposes.

(2) The LEC's Intrastate Cost
Allocation Manual shall contain the fol-
lowing sections and information.

(A) Inttoducton.  Includes
a discussion of the cost accounting con-
cepts, language and applications utilized
theoughout the CAM,

(B) Nonregulated  Activi-
ties. Contains a matrix wluch wdentihies
each nonvegulated product and service
and the accounts associated with that
nonregulated product or service,
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(C) Incidental  Activities,
Defines, identifies and contains a list of
incidental activities and the justification
for treating each as incidental.

(D) Chart of Affiliates. A
chart showing all of the LEC’s corporate
affiliates as defined in Public Utility Reg-
ulatory Act (PURA), Article 1, §3(i).

(E) Transactions with Affil-
iates. Statements identifying affiliates
that engage in or will engage in transac-
tions with the local exchange carrier and
describing the nature, terms, and fre-
quency of such transactions,

(F) Cost  Apportionment
Table. Identifies the specific methodolo-
gies applied to each account to apportion
costs between regulated operations and
nonregulated operations.

(G) Time Reporting Proce-
dures. Describes the time reporting sys-
tem used by the telephone operating
units, how frequently the reporting sys-
tem is updated and the methods used to
train, implement, monitor, and reinforce
accurate time reporting by employees.

(3) The LEC’s Cost Allocation
Manual shall divide the total costs in
each FCC Uniform System of Accounts
Part 32  account into regulated,
nonvegulated, and common cost pools, as
appropriate. Costs shall be apportioned
to regulated and nonregulated cost pools
on the basis of direct assignment. Any
remaining costs shall be assigned to the
common cost pool. After initial assign-
ment, costs included in the common cost
pool shall be apportioned to the regulated
and nonregulated costs pools utilizing one
of the apportionment methods approved
by the Commission. The Part 32 ac-
counts, appropriate cost pools, and ap-
proved apportionment methods are
specified in the Commission approved
form entitled, Cost Allocation Matrix,
which is available from the Commission’s
central records office.

(4)  Aunnually, by May lst, each
LEC shall file with the Commission the
following information regarding the most
recent calender year:

(A) its Cost  Allocation

Manual;

(B) an audit by independ-
ent anditors attesting that the company
has designed and implemented its CAM
in a manaer consistent with the require-
ments of this subsection. In addition, the
independent auditors should provide the

same level of assurance as a financial
statement audit;

(C) estimates of the dollar
effects of all CAM manual revisions sum-
marized by revision as it impacts each
Part 32 account;

(D) a statement signed by a
company officer attesting to the fact that
the Cost Allocation Manual was followed
throughout the year; and

(E) a report providing in-
formation on the level of regulat-
ed/monregulated  activities  shall  be
submitted. The report shall be formatted
on a Part 32 account Cost Pool basis and
indicate on a dollar and percentage basis
the level of regulated and nonregulated
activities,

(5) A LEC is not required to
file the information specified in para-
graph (4)(B) and (E) of this subsection if:

(A) the only nonregulated
activities in which the LEC engages is
customer premise equipment and/or in-
side wire; or

(B) the LEC has no more
than 5.0% interest, either directly or in-
directly, in a nonregulated subsidiary;

(C) a LEC exclusively en-
gaged in regulated activities is not re-
quired to file the Cost Allocation Manual
with the Commission, Such a LEC shall
annually, by May Ist, file with the Com-
mission a statement signed by a company
officer attesting to the fact that the LEC
was engaged in only regulated activities
throughout the year.

This agency hereby certihes that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on January 28, 1994.

TRD-9435363 John M Renfrow

Secretary of the
Commission

Public Uulity Commission

of Texas

Earliest possible date of adoption. March 7,
1994

For further information, please call (512)
458-0100

L4 ¢ L

Part III. Texas Alcoholic
Beverage Commission

Chapter 33. Licensing

Bonds
* 16 TAC §33.23

The Texas Alcoholic Beverage Commission
proposes an amendment to §33.23, concern-
ing setting the annual surcharge for all hold-
ers of certificates, permits or licenses issued
by the commission as required by Texas Al-
coholic Beverage Code, §5.50(b), effective
September 1, 1993.

The section amends subsection (b) by lower-
ing the annual surcharge from $300 to $160.
The section adds an addtional subsection
regarding the rofund of any amounts previ-
ously collected in excess of $160.

Brian Guenthner, acting director of licenses
and permits, has determined that for the first
five-year period the rule is in effect there will
be fiscal implications as a result of enforcing
or administering the rule. This determination
is based upon an estimation of the numbers
of permits or licenses the commission will
issue within the fiscal year The eslimation is
determined by taking an average of the cur-
rent and previous two years licenses and
permils issued and applying the appropriate
surcharge.

For state government the eslimated revenue
for each of the first five years 1s $1,253,760,
with estimated additional cost being insignifi-
cant. There will be no fiscal implications for
units of local governments.

The public benefit cost is that the regulated
alcoholic beverage industry will bear the en-
tire amount of the cost of regulation by the
Texas Alcoholic Beverage Commission. The
effect on small businesses cannot be deter-
mined but is considered to be minimal and
would not anticipate having a disproportion-
ate impact on those in the alcoholic beverage
industry. The cost will be borne by persons
licensed to sell alcoholic beverages and indi-
vidual citizens will not be impacted except as
this may inflate the price of a drink 1o a retail
customer.

Comments on the proposal may be submitied
to Brian Guenthner, Acting Director of Li-
censes and Permits, P.O. Box 13127, Austin,
Texas 78711. The telephona number is (512)
206-3327.

The amendment is proposed under the Texas
Alcoholic Beverage Code, Subchapter (B),
§531, which provides the Texas Alcoholic
Beverage Commission with the authorty to
prescribe and publish rules necessary to
carry out the provisions of the Texas Alco-
holic Beverage Code, and §5.50(b) which
spacifically mandates the surcharges.

The following statute will be impacted by the
passage of this amendment. Alcoholic Bever-
age Code, §§11.32, 28.02, 32.02, 61.35, and
74.02.

§33.23. Alcoholic Beverage License uand
Permit Surchurges.
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+ (a) (No change)

(b) In order to cover the costs of
the admunistration of the mixed beverage
tax by the comptroller, all holders of mixed
beverage permuts and private club registra-
tion permits shall pay in addition to the
20% surcharge, an annual surcharge of
[$300] $160

(c)-(d) (No change.)

{e) Auy annual surcharge paid af-
ter September 1, 1993, in excess of $160,
in addition to the 20% surcharge shall be
refunded to mixed beverage and private
club permit holders.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt '

Issued in Austin, Texas, on January 31, 1994

TRD-9435391 Gayle Gordon

General Counsel
Texas Alcoholic Beverage
Commussion

Earliest possible date of adoption March 7,
1994

For futher information, please call
206-3204

) ¢
TITLE 19. EDUCATION
Part II. Texas Education

Agency
Chapter 61. School Districts

Subchapter AA. Commission-
er's Rules

School Finance

e |9 TAC §61.1010

The Texas Education Agency (TEA) pro-
poses new §61 1010, concerning standards
that mit administrative cost expenditures by
school distncts  The section establishes stan-
dards against which districts’ administrative-
to-instructional cost ratios are compared Dis-
tricts with excess administrative expendiures
can meet these standards by reducing admin-
istrative expendiures and/or increasing -
slructional expenddures

(512)

Kevin O'Hanlon, chief legal counsel, has de-
termined that for the fust five-year period the
rule 1s n effect there will be fiscal implcations
as a result of enforcing or administering the
rule However, because districts can achieve
the proposed standards by decreasing ad-
ministrative expenditures, increastng instruc-
tional expenditures, or some combination of
the two, the effeclts on slate and local govern-
ment cannot be' estimated In general, the
enablnig legislation creates a mechanism
through which the state recovers excess ad-
mimstrative expenditures and districts experi-
ence a reduction in revenue equal to that
excess

Mr O'Hanlon and Cnss Cloudt, associate
commissioner for policy planning and evalua-
tion, have determined that for each year of
the frst five years the rule 1s in effect the
public beneft anticipated as a result of en-

forcing the rule will be a decrease in the
expenditure of school district funds on admin-
istration, an increase In the expenddure of
school district funds on mstruction, or some
combination of the two. There will be no ef
fect on small businesses There 1s no antici-
pated economic cost to persons who are
required to comply with the rule as proposed.

Comments on the proposal may be submited
to Cnss Cloudt, Policy Planning and Evalua-
tion, 1701 North Congress Avenue, Austin,
Texas 78701, (512) 463-9701 All requests
for a public hearning on the proposed rule
submited under the Administrative Procedure
Act and the Texas Register Act must be re-
cewved by the commissioner of education not
more than 15 calendar days after notice of a
proposed change in the rule has been pub-
Iished in the Texas Register

The new rule 1s proposed under the Texas
Education Code, §16 205, which authorizes
the State Board of Education to adopt stan-
dards that hmit school districts’ administrative
costs

§61.1010 Standurds for School District Ad-
minnstrative Cost Ratios

(a) Administrative cost ratio stan-
dards are established on the basis of the
refined average daily attendance (ADA) of
a school district for the prior year, unless
the district qualified 1n that prior year for a
sparsity adjustment

(1) For an ADA of 10.000 or
more, the standard 15 0 1105

(2) For an ADA of 5.000-9,999,
the standard 1s 01250

3) For an ADA of
1.000-4 999, the standard is 0 1401

(4) For an ADA of 500-999, the
standard 1s 0.1561

(5) For an ADA of less than 500
without a sparsity adjustment, the standard
is 02054

(6) For a district that quahfied

for a sparsity adjustment, the standard 1s
03614

(b) For the admnistrative cost lim-
its calendar that begins 1n May 1994, prior
year refers to the 1992-1993 school year
For the admimustrative cost hmits calendar
that begins 1n May 1995, prior year refers to
the 1993-1994 school year

This agency heireby ceitifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt

Issued 1n Austin, Texas, on January 31, 1994

TRD-9435408 Crniss Cloudt
Associate Commissioner,
Policy Planning and
Evaluaion
Texas Education Agency

Earliest possible date of adoption March 7,
1994

For further wnformation, please call: (512)
463-9701

® ¢ ¢
Chapter 161. Advisory
Committees

Subchapter AA. Commission-
er’'s Rules
e 19 TAC §§161.1001-161.1003

The Texas Education Agency (TEA) pro-
poses new §§161 1001- 161 1003, concern-
ing adwisory commdiees The sections
specfy the procedwes for establishing advi-
sory commitiees and list all committees cur-
rently n effect

Cniss Cloudt, associate commussioner for pol-
Icy planning and evaluation, has determined
that for the fust five-year period the rules are
n effect there will be fiscal implications as a
result of enforcing or administering the rules.
The effect on state government will be an
estimated adddional cost of $794,022 in fiscal
year (FY) 1994, $384321 mn FY 1995,
$274,792 n FY 1996, and $197,668 in FY
1997 There will be no effect on state govern-
ment n FY 1998 There wili be no effect on
local government

Ms Cloud! has determined that for each year
of the first five years the rules are in effect the
public benefit anticipated as a result of en-
forcing the rules will be streamlined manage-
ment of public education advisory commillees
and complete disclosure of information about
advisory commitees. There will be no effect
on small businesses There s no anticipated
economic cost to persons who are requied to
comply with the rules as proposed.

Comments on the proposal may be submitted
to Cnss Cloudt, Policy Planning and Evalua-
tion, 1701 North Congress Avenue, Austin,
Texas 78701, (512) 463-9701 All requesls
for a public heanng on the proposed rules
submitted under the Administrative Procedure
Act and the Texas Register Act must be re-
cewved by the commissioner of education not
move than 15 calendar days atter notice of a
proposed change in the rules has been pub-
hshed n the Texas Register

The new rules are proposed under the Texas
Education Code, §11 954 and §11 957, which
authorzes the commussioner of education to
adopl rules concerming the purpose, task, re-
porting piocedures, and abohshment of adwi-
sory committees

§l16l 1001 Estublishment of Advisory Com-
nutiees

(a) The commussioner of education
has general authority to establish advisory
commuttees and to appomt the membership
of advisory commuttees, subject to confir-
mation by the State Board of Education
(SBOE) The commissioner may establish
an advisory committee based on state or
federal law or SBOE recommendation or as
the commissioner deems expedient. Each
petiion from the public 1o estabhish an advi-

. PROPOSED  RULES
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sory committee shall be presented in writing
to the commissioner.

(b) Rules governing SBOE confir-
mation of advisory committees are located
in the State Board of Education Operating
Rules, Chapter 6. relating to Advisory
Groups.

§161.1002. Texus Education Agency Oper-
ating Procedures. The commissioner of
education shall adopt and implement Texas
Education Agency (TEA) operating proce-
dures governing establishment and opera-
tion of public education advisory
committees For each committee listed in
§161.1003 of this title (relating to Advisory
Committees), the commussioner shall in-
clude the following information as an at-
tachment to the operating procedures:

(1) name of the committee;
(2) purpose of the committee;

(3) task of the committee and
the manner in which the committee shall
report to the commissioner; and

(4) date by which the committee
shall be abolished.

§161.1003. Advisory Committees.  The fol-
lowing public education advisory commit-
tees are in effect:

(1) Texas Commission on
Braille Textbook Production;

(2) Committee of Practitioners
for Career and Technology Education;

(3) State Committee of Practi-
tioners - Chapter | Handicapped Program;

(4) Committee of Practitioners -
Chapter 1,

(5) Chapter 2 Advisory Com-
mittee,

(6) Texas Collaborative Transi-
tion Grant Advisory Committee;

(7) Task Force on the Education
of Students with Disabilities;

(8) Texas Environmental Educa-
tion Advisory Committee;

(9) Commussioner's  Advisory
Council on the Educaton of Gifted Stu-
dents;

(10) Council for
Preparaton for the Handicapped.

(11) Advisory Task Force on the
Education of Homeless Children and Youth,

Personnel

(12) Policy Committee on Pub-
lic Education Information;

(13) State Parent
Counci! for Migrant Education,

(14) Minority Recruitment Ad-
visory Committee;

Advisory

(15) State Advisory Board on
National and Community Service;

(16) Academic Excellence Indi-
cator System (AEIS): Parent Report Card
Advisory Committee;

(17) Investment Advisory Com-
mittee on the Permanent School Fund,

(18) Texas Preschool Evaluation
Project Advisory Committee;

(19) Texas Education Program
Manual Task Force,

(20) Roundtable on
Safety and Violence Prevention;

(21) Statewide Site-Based Deci-
sion Making Advisory Committee.

(22) Special Education Effec-
tiveness Studies Project Advisory Commit-
tee,

School

(23) Continuing Advisory Com-
mittee for Special Education;

(24) Advisory Committee on
Student Assessment;

(25) Committee on  Student

Learning;
(26) State Panel on Student
Skills and Knowledge:

(27) Texas Successful Schools
Award System Advisory Committee;

(28) Committee on Teacher Ap-
praisal/Assessment;

(29) Commission on Standards
for the Teaching Profession;

(30) Educational
Advisory Committee; and

(31) State Textbook Committees
for Proclamation 1992.

This agency hereby centifies that the proposal
has been reviewed by legal counsel and
found o be within the agency's authority to
adopt.
Issued in Austin, Texas, on January 31, 1994.
TRD-9435409 Criss Cloudt

Assoclate Commissionar,

Policy Planning and

Evaluation
Texas Education Agency

Earliest possible date of adoption: March 7,
1994

For further information, please call: (512)
463-9701

¢ ¢ ¢

Technology

TITLE 22. EXAMINING
BOARDS

Part IX. Texas State
Board of Medical
Examiners

Chapter 161. General
Provisions

* 22 TAC §l61.1

The Texas State Board of Medical Examiners
proposes an amendment to §161.1, concern-
ing board meelings. The proposed amend-
ment will define the regulations related to
board member attendance.

Tim Weitz, general counsel, has determined
that for the first five-year period the section is
in etfect there will be no fiscal implications for
slate or local government as a result of en-
forcing or administering the section.

Mr. Weitz also has delermined that for each
year of the first five years the seclion is in
effect the public benefit anticipated as a result
of enforcing the section will be to ensure that
board members are in compliance with the
Medical Practice Act and that sufficient board
members are available for a quorum. There
will be no eflect on small businesses. There
is no anticipated economic cost to persons
who are required to comply with the seclion
as proposed.

Comments on the proposal may be submitted
to Pat Wood, P.O. Box 149134, Austin, Texas
78714-9134. A public hearing will be held at a
later time.

The amendment is proposed under Texas
Civil Statuies, Article 4495b, which provide
the Texas State Board oi Medical Examiners
with the authority to make rules, regulations
and bylaws not inconsistent with this Act as
may be necessary for the governing of its
own proceedings, the performance of its du-
ties, the regulation of the practice of medicine
in this state, and the enforcement of this Act.

Article 4495b, §2.04(a) is alfected by this
proposed amendment.

§161.1. Meetings.
(a)-(b) (No change.)

() It is a ground for removal
from the board if a board member is
absent from more than half of the regu-
larly scheduled board meetings that the
member is eligible to attend during a
calendar year. If the executive director of
the board has hnowledge that a potential
ground for removal exists due to a mem-
ber’s failure to attend an adequate num-
ber of regularly scheduled board
meetings, the executive director shall no-
tify the president of the board of the
ground. The president shall then notify
the governor that a potential ground for
removal exists. A board member shall be
considered to have been absent from a
regularly scheduled board meeting if the
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member fails to attend at least a portion
of a regularly scheduled board meeting
on each day that the meeting is held or
fails to attend at least a portion of a
scheduled committee meeting to which
the member is assigned on each day that
such a meeting is held unless the board
member's failure to be present is due to
required attendance at a meeting of the
full board, the disciplinary panel, or a
committee of the board, Any dispute or
controversy as to whether or not an ab-
sence has occurred shall be submitted to
the full board for resolution by a major-
ity vote after giving the purported absen-
tee an opportunity to be heard and after
allowing discussion by other members of
the board. [It shall be incumbent upon each
member of the Texas State Board of Medi-
cal Examiners to he in attendance at each
meeting of the board n fulfillment of his or
her duties as a member If for any good and
sufficient reason he or she determines that
he or she will be unable to attend any
regular or called meeting, he or she shall
notify the executive director or secretary of
the board of his or her impending absence
before such meeting 1s called to order and
give the reason for such absence. The exec-
utive director or secretary will then report to
the board 1 session the absence of such
member and the reason therefore. Any
member of the board believing the reason
for such absence insufficient may nstitute a
motion for the reprimand or censorship of
such member ]

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authonty to
adopt

Issued in Austin, Texas, on January 28, 1994

TRD-9435327 Bruce A Levy, MD, JD
Executive Director
Texas State Board of
Medical Examiners

Earliest possible date of adoption March 7,
1994

For further information, please call
834-7728, Ext. 402

¢ ¢ ¢

Chapter 175. Schedule of Fees
and Penalties

* 22 TAC §175.1

The Texas State Board of Medical Exammers
proposes an amendment lo §175 1, concern-
ing fees for the Federation Licensing Exanu-
nation (FLEX) and the United States Medical
Licensing Examination (USMLE) The pro-
posed amendment will delele the fees for
repeat of the FLEX and set a fee for the
repeat of the USMLE

Ilvan Hurwitz, director of licensure, has deter-
mined that for the first five-year period the
seclwon is in effect there will be no fiscal
implications for state or local government as

(512)

a result of enforcing or administering the sec-
tion.

Mr. Hurwitz also has determined that for each
year of the first five years the saction is in
effect the public benefit anticipated as a result
of enforcing the section will be to identify and
collect fees for the repeat of the USMLE
examination and delete fees for the FLEX
examination, which 1s no longer in existence
There will be no effect on small businesses
The anticipated economic cost to persons
who are required to comply with the section
as proposed will be $500 per examinee

Comments on the proposal may be submitted
to Pat Wood, P O Box 149134, Austin, Texas
78714-9134 A public hearing will be held at a
later time

The amendment 1s proposed under Texas
Cwil Stalutes, Article 4495b, which provide
the Texas State Board of Medical Examiners
with the authority to make rules, regulations
and bylaws not inconsistent with this Act as
may be necessary for the governing of its
own proceedings, the performance of ds du-
ties, the regulation of the practice of medicine
n this state, and the enforcement of this Act

Article 4495b, §2 09(k) I1s alfected by this
proposed amendment

§175.1 Fees
following fees

(1)-(4) (No change)

(5) examunation fees (requued
and payable each time applicant 1s sched-
uled for examination)

The board shall charge the

(A) USMLE Step 3-3$500;

[(A) FLEX Component
1-$300,]
[(B) FLEX Component
1-$300.]
(B)I(C)]  Junsprudence-$30,
(OlD)] SPEX-$275
(6)-(17) (No change)

This agency hereby certifies that the pioposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt

Issued in Austin, Texas, on January 28, 1994

TRD-9435326 Bruce A Levy, MD, JD
Executive Director
Texas State Board of
Medical Examiners

Earliest possible date of adoption March 7,
1994

For further information, please call
834-7728, Ext 402

¢ ¢ ¢

(512)

* PROPOSED  RULES

Chapter 187. Procedure

Subchapter B. Prehearing
@ 22 TAC §187.19, §187.24

(Editor’s note The text of the following sections
proposed for repeal will not be published  The
secttons mav be exanuned in the offices of the
Lexas State Board of Medical Examimer or i ihe
Tevas Register office. Room 248, Jumes karl
Rudder Building, 1019 Bra.os Sueet, Ausun )

The Texas State Board of Medical Examiners
proposes the repeal of §187 19 and §187 24
concerning show comphance pioceeding and
nformal disposition Extensive rewnite of the
seclions was found necessary, therefore, re-
peal of the existing sections with simulta-
neous new sections 1s proposed

Tim Weitz, general counsel, has determined
that for the first five-year peniod the repeals
are n effect there will be no fiscal implications
for state or local government as a result of
enforcing or administering the repeals

Mr Weutz also has determined that for each
yeas of the first five years the repeals are n
effect the public beneftt anticipated as a result
of enforcing the repeals will be clarnification of
the rules There will be no eftect on small
businesses There is no anlicipated economic
cost to persons who are tequired to comply
with the repeals as proposed

Comments on the proposal may be subnutted
to Pat Wood, P O Box 149134, Austin, Texas
78714-9134 A public heanng will be held at a
later time

The repeal 15 proposed under Texas Cwil
Statutes, Article 4495b, whuch provide the
Texas State Board of Medical Exammers with
the authonty to make rules, regulations and
bylaws not nconsistent with this act as may
be necessary for the governing of ds own
proceedings, the performance ol its duties,
the regulation of the practice of medicine n
this state, and the enfrrcement of this act

Cross Index-Article 4495b, §4 02 and §4 025,
and the Admuusirative Procedures Act,
§2001 054 and §2001 056, Texas Govern-
ment Code

SI87 19 Show Compliance Proceedmg

§I87 24 Informal Disposuion

This agency hereby certibies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authoiity to
adopt

Issued in Austin, Texas, on January 31, 1994

TRD-9435323 Bruce A Levy, MD,JD
Executive Director
Texas State Board of
Medical Examiners

Earliest possible dale of adoption March 7,
1994
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For further information, please call: (512)
834-7728, Ext. 402

¢ * ®

The Texas State Board of Medical Examiners
proposes new §187.19 and §187.24 concemn-
ing show compliance proceeding and informal
disposition. These proposed new seclions will
establish procedures for the conducting of
informal settlement conferences and show
compliance proceedings.

Tim Weitz, general counsel, has determined
that there will be no fiscal implications as a
result of enforcing or administering the sec-
tions.

Mr Weitz, also has determined that the public
benefit will be the streamlining of the adminis-
trative process. There will be no effect on
small businesses. There is no anticipated
economic cost to persons who are required to
comply with the sections as proposed

Commenis on the proposal may be submitted
to Pat Wood, P.O. Box 149134, Auslin, Texas
78714-9134.

The new sections are proposed under Texas
Cuwil Slatutes, Article 4495b, which provide
the Texas State Board of Medical Examiners
with the authority 1o make rules, regulations,
and bylaws not inconsistent with this act as
may be necessary for the governing of its
own proceedings, the performance of its du-
ties, the regulation of the practice of medicine
in this state, and the enforcement of this act.

Cross Index-Article 4495b, §4.02 and §4.025;
and the Administrative Procedures Act,
§2001.054 and 2001.056, Texas Government
Code.

§187 19.  Show  Compliance  Proceed-
ing  Pursuant to the Medical Practice Act,
§4.02. and the Administrative Procedure
Act. Government Code, §2001.054, the fol-
lowing rules shall apply to show compli-
ance proceedings

(1) Prior to nstitution of board
proceedings to revoke, suspend, or take dis-
ciplinary action relating to a license or to
involuntarily modify restrictions on a li-
cense, the physician shall be given an op-
portunity to show compliance with all
requirements of law for the retention of an
unrestricted license either in writing or
through a personal appearance at an infor-
mal meeting with one or more repre-
sentatives of the board at the option of the
licensee.

(2) An opportunity to show
compliance under paragraph (1) of this sub-
section shall not be required prior to a
temporary suspension under the Medical
Practice Act, §4.13, or in accordance with
the terms of an agreement between the
board and a licensee.

(3) The opportunity to show
compliance under this section shall be ex-
tended to a licensee in writing by certified
mail-return receipt requested, overnight or

express mail, or registered mail, to the last
mailing address of the licensee or the li-
censee's attorney on file with the board.

(4) Prior to a show compliance
proceeding under this section, the licensee
shall be provided with a brief written state-
ment of the nature of the allegations to be
addressed at the show compliance proceed-
ing along with a brief written statement of
the provisions of the Act which may be
grounds for board Procedure disciplinary
action. These statements shall be provided
to the licensee by certified mail-return re-
ceipt requested, overnight or express mail,
or registered mail to the last mailing address
of the licensee or the licensee’s attorney on
file with the board. The licensee shall also
be provided with written notice of the time,
date, and location of the show compliance
proczeding and the rules governing the pro-
ceeding by certified mail-return receipt re-
quested, overnight or express mail, or
registered mail, to the last mailing address
of the licensee or the licensee’s attorney on
file with the board.

(5) A licensee shall be afforded
an opportunity to show compliance with the
law as provided for under this section; how-
ever, a licensee's refusal or failure to take
such an opportunity when offered, or when
scheduled with proper notice to the li-
censee, shall not require that an additional
show compliance opportunity be made
available. In the discretion of the board's
representative(s) an additional show compli-
ance opportunity may be afforded to a li-
censee who refused a previous opportunity
or failed to attend a scheduled show compli-
ance proceeding.

(6) One or more members of
the board or a district review committee
shall conduct the show compliance proceed-
ing as the board’s representative(s). When a
board member and a district review com-
mittee member conduct a show compliance
proceeding, the board member shall serve
as chairman of the proceeding. In the event
that the representatives consist of two board
members or two district review committee
members, the representative who has se-
niority on the board or committee shall
serve as the chairman of the proceeding. In
the event a public member of the board or a
district review committee serves as the only
board representative in such a proceeding, a
board consultant or the board's executive
director, if the executive director 1s a physi-
cian, may serve as a medical advisor to the
representative.

(7) The show compliance pro-
ceeding shall allow:

(A) the board staff to present
a synopsis of the allegations and the facts
which the board staff reasonably believes
could be proven by competent evidence at a
hearing;

(B) the licensee to reply to
the board staff's presentation and present
facts the licensee reasonably believes could
be proven by competent evidence at a hear-
ing;

{C) presentation of evidence
by the staff and the licensee which may
include medical and office records, x-rays,
pictures, film recordings of all kinds, audio
and video recordings, diagrams, charts,
drawings, and any other illustrative or ex-
planatory materials which in the discretion
of the board's representative(s) are relevant
to the proceeding;

(D) representation of the li-
censee by counsel;

(E) presentation of oral or
written statements by the licensee or the
licensee's counsel;

(F) presentation of oral or
written  statements or testimony by
witnesses; and,

{(&)] questioning of
witnesses,

(8) The board's representative(s)
shall exclude from the show compliance
proceeding all persons except witnesses
during their testtmony or presentation of
statements, the licensee, the licensee’s attor-
ney or representative, board members, dis-
trict review committee members, and board
staff.

(9) During the show compliance
proceeding, the board’s legal counsel or a
representative of the Office of the Attorney
General shall be present to advise the
board’s representative(s) or the board's em-
ployees.

(10) Except with the agreement
of the licensee. during the deliberations of
the board’s representative(s) at a show com-
pliance proceeding, the board repre-
sentative(s) shall exclude the board staff
who presented the allegations and facts re-
lated to the complaint against the licensee,
the licensee, the licensee's attorney or rep-
resentative, the complainant, witnesses, and
the general public. A board legal counsel or
representative of the Office of the Attorney
General shall be available to assist the rep-
resentative(s) in their deliberations.

(11) After a show compliance
proceeding has been held, the staff of the
board and the board’s representative(s) shall
be subject to the ex parte provisions of the
Administrative Procedure Act with regard
to the contacts with board members and
administrative law judges concerning the
case.
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(12) To the extent possible,
board members and district review commit-
tee members are required to serve as repre-
sentatives at show compliance proceedings
an equal number of times during a calendar
year. In the event a board member or dis-
trict review committee member has a com-
plaint regarding the frequency or
infrequency of service as a representative
required for any member, the complaint
may be routed in writing to the Director of
Hearings for the board who shall then bring
the complaint to the attention of the Disci-
plinary Process Review Committee for a
resolution by a majority vote of the commut-
tee

(13) The show compliance pro-
ceeding may be held in conjunction with
and simultaneously with an informal settle-
ment conference held pursuant to Section
187 24 of thus title (relating to Informal
Disposition).

(14) The board's repre-
sentative(s) may call upon the board staff at
any time for assistance in conducting the
show compliance proceeding.

, (15) The board’s repre-
sentative(s) shall prohibit or limit access to
the board's investigative file by the li-
censee, the licensee's attorney or repre-
sentative, the complainant, witnesses, and
the public consistent with the Medical Prac-
tice Act, §4.05(c).

(16) At the conclusion of the
show compliance proceeding, the board's
representative(s) shall make recommenda-
tions for disposition of the complaint or
allegations which may include recommen-
dations of dismissal and closure of the re-
lated investigation. In the event a dismissal
and closure of the investigation is not rec-
ommended, the representative(s) shall at-
tempt to mediate the disputed matters and
make a recommendation regarding the dis-
position of the case in the absence of a
hearing under the provisions of applicable
law concerning contested cases.

(17) The licensee may have the
show compliance proceeding recorded and
reduced to writing at the licensee’s expense
after providing written notice to the Direc-
tor of Hearings for the board at least one
day in advance of the show compliance
proceeding. Recording and transcribing
equipment shall be provided by the li-
censce. Efforts to mediate the disputed mat-
ters or discussions concerning possible
settlement options shall not be recorded

§187.24. Informual Duspovition.  Pursuant
to the Medical Practice Act, §4.02 and
§4 025, and the Admumstrauve Procedure
Act, Government Code, §2001 056, the fol-
lowing rules shall apply to informal disposi-
tons of any complaint or matter relating to

the Act or of any contested case.

(1) The board may make an in-
formal disposition of any complaizt or mat-
ter relating to the Act or of any contested
case by stipulation, agreed order, agreed
settlement, consent order. or default.

(2) In the event the board makes
such a disposition of a complaint, contested
case, or other matter, the disposttion shall
be in writing and, if approprate, the writing
shall be sigred by the licensee

(3) To facilitate the expeditious
disposition of complaints or contested
cases, the board may provide a licensee
with an opportunity to attend an informal
settlement conference The informal settle-
ment conference may be held in conjunction
with and simultaneously with a show com-
pliance proceeding held pursuant to §187.19
of this title (velaung to Show Compliance
Proceeding).

(4) If the opportunity for an in-
formal settlement conference is provided to
a bhicensce, the licensee shall be provided
with a brief statement of the nature of the
allegations to be addressed at the confer-
ence along with a brief statement of the
provisions of the Act which may be grounds
for board disciplinary action These state-
ments shall be provided to the licensee by
certified mail-return receipt requested.
overnight or express mail, or registered
mail, to the last mailing address of the
licensee or the licensee's attorney on file
with the board The licensee shall also be
provided with written notice of the time,
date, and location of the conference and the
rules governing the proceeding by ceitified
mail-return receipt requested, overmight or
express mail, or registered mail, to the last
maling address of the licensee or the li-
censee’s attorney on file with the board

(5) One or more members of the
board or a district review committee shall
conduct the informal settlement conference
as the board’s representauve(s) When a
board member and a district review com-
mittee member conduct such a conference,
the board member shall serve as chairman
of the conference. In the event that the
representatives consist of two board mem-
bers or two district review committee mem-
bers, the representaive who has seniority
on the board or committee shall serve as the
chairman of the conference In the event a
public member of the board or a district
review commuittee member serves as the
only board representative 1n such a confer-
ence, a board consultant or the board’s ex-
ecutive durector, if the executive director 18
a physician, may serve as a medical advisor
to the representative

(6) The informal settlement con-
ference shall allow

(A) the board staff to present
a synopsis of the allegations and the facts
which tiie board staff reasonably believes
could be proven by competent evidence at a
hearing;

(B) the licensee to reply to
the boara staff's presentation and present
facts the licensee reasonably believes could
be proven by competent evidence at a hear-
ing,

(C) presentation of evidence
by the staff and the licensee which may
include medical and office records, x-rays,
pictures, film recordings of all kinds, audio
and video recordings. diagrams, charts,
drawings, and any other illustrative or ex-
planatory materials which in the discretion
of the board's representative(s) are relevant
to the proceeding,

(D) representation of the h-
censee by counsel,

(E) presentation of oral or
written statements by the licensee or the
licensee's counsel,

(F)  pre«entation of oral or
written  statements  or  testimony by
witnesses, and,

(G) questioning of witnesses,

(7) The board’s representative(s)
shall exclude from the informal settlement
conference all persons except witnesses dur-
ing their testimony of presentation of state-
ments, the licensee, the licensee's attorney
or representative, board members, district
review committee members, and board
staff

(8) Dunng the wnformal settle-
ment conference, the board’s legal counsel
or a representative of the Office of the
Attorney General shall be present to advise
the board’s representative(s) or the board's
employees.

(9)  Except with the agreement
of the hcensee, during the deliberations of
an appropriate settlement, the board’s repre-
sentative(s) at an informal settlement con-
ference shall exclude the board staff which
presented the allegations and facts related to
the complaint against the licensee, the li-
censee, the licensee’s attorney or repre-
sentative, the complainant, witnesses, and
the general public A board legal counsel or
representative of the Office of the Attorney
General shall be available to assist the rep-
resentative(s) 1n therr deliberations

(10) After an informal settle-
ment conference has been held, the staff of
the board and the board’s representative(s)
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shall be subject to the ex parte provisions of
the Administrative Procecure Act with re-
gard to contacts with board members and
administrative law judges concerning the
case.

(11) To the extent poss:ble,
board members and district review commit-
tee members are required to serve as repre-
sentatives at  informal  settlement
conferences an equal number of times dur-
ing a calendar year. In the event a board
member or district review committee mem-
ber has a complaint regarding the frequency
or infrequency of service as a representative
required for any member, the complaint
may be routed in writing to the Director of
Hearings for the board whc shall then bring
the complaint to the attention of the Disci-
plinary Process Review Committee for a
resolution by a majority vote of the commit-
tee.

(12) At the informal settlement
conference, the board’s representative(s)
will attempt to mediate disputed matters.
and the board’s representative(s) may call
upon the board staff at any time for assis-
tance in conducting the informal settlement
conference.

(13) The board’s repre-
sentative(s) shall prohibit or lmit access to
the board's investigative file by the li-
censee, the licensee's attorney or repre-
sentative, the complainant, witnesses, and
the public consistent with the Medical Prac-
tice Act, §4.05(c)

(14) Although notes may be
made by the participants, mechanical or
electronic recordings shall not be made of
settlement discussions, mediation efforts,
and the informal settlement conference.

(15) The settlement conference
shall be informal and shall not follow the
procedures established under this title for
contested cases.

(16) At the conclusion of the in-
formal settlement conference, the board’s
representative(s) shall make recommenda-
tions for disposition of the complaint or
allegations which may include recommen-
dations of dismissal and closure of the re-
lated investigation In the event a dismissal
and closure of the investigation 1s not rec-
ommended, the representative(s) shall make
a recommendation regarding the disposition
of the case in the absence of a hearing
under the provisions of applicable law con-
cerming contested cases The board's repre-
sentative(s) may make recommendations to
the licensee for resolution of the issues
Such recommendations may tuclude any
disciplinary actions authorized by the Act
and such other reasonable restrictions or
remedial actions in the public interest.
These recommendations may be subse-
quently modified by the board’'s repre-
sentative(s) or staff based on new

information, a change of circumstance, or to
expedite a resolution in the interest of pro-
tecting the public. The board’'s repre-
sentative(s) may also conclude that the
board lacks jurisdiction or that a violation
of the Act or the board’s rules has not been
established, and may recommend that the
investigation be closed or referred for fur-
the- investigation. These recommendations
may be adopted, modified, or rejected by
the duly convened board or through the
duly authorized actions of the board’s Dis-
ciplinary Process Review Committee.

(17) The licensee may either ac-
cept or reject the settlement recommenda-
tions proposed by the boad’s
representative(s). If the licensee accepts the
recommendations, the licensee shall execute
the settlement agreement in the form of an
agreed order or affidavit as soon thereafter
as is practicable. If the licensee rejects the
proposed agreement, the matter shall be re-
ferred to the board’s staff for appropriate
disposition as directed by the board's repre-
sentative(s) or the Disciplinary Process Re-
view Committee. The secretary-treasurer or
executive director may also schedule the
matter for a hearing as described in
Subchapter C of this chapter (relating to
Hearings).

(18) Following acceptance and
execution by the licensee of the settlement
agreement, the agreement shall be submit-
ted to the board for approval.

(19) The following relate to
consideration of an agreed disposition by
the board.

(A) Upon an affirmative ma-
jorty vote, the board shall enter an order
approving the proposed settlement agree-
ment. The order shall bear the signature of
the president of the board or of the officer
presiding at such meeting and shall be refer-
enced in the munutes of the board

(B) If the board does not ap-
prove a proposed settlement agreement, the
licensee shall be so informed and the matter
shall be referred to the board staff for ap-
propriate action to include dismissal, clo-
sure, further  negotiation, further
investigation, an additional informal settle-
ment conference or a hearing

(C) To promote the expedi-
tious resolution of any complaint or matter
relating to the Act or of any contested case,
with the approval of the executive director,
a member of the Execuuve Committee, or
the Disciplinary Process Review Commit-
tee, board staff may present a proposed
settlement agreement to the board for con-
sideration and acceptance without conduct-
ing an informal settlement conference If
the board does not approve such a proposed

settlement agreement, the licensee shall be
so informed and the matter shall be referred
to the bourd staff for appropriate action to
include dismissal, closure, further negotia-
tion, further investigation, an informal set-
tlement conference or a hearing.

This agency hereby certifies that the propossl
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt.

Issued in Auslin, Texas, on January 28, 1994.

TRD-9435322 Bruce A Levy, MD,JD
Executive Director
Toxas State Board of
Madical Exaniners

Earliest possible date of adcption: March 7,
1994

For further information, please call: (512)
834-7728, Ext. 402

L4 ¢ 4

Chapter 198. Unlicensed
Practice

e 22 TAC §198.1

The Texas State Board of Medical Examiners
proposes new §198 1, concerning the unli-
censed practice of medicine. The proposed
new section will formalize the procedure for
handling complaints made to the board re-
garding the unlicensed practice of medicine
or the performance of any medical procedure
without the requwed permit, registration, or
license.

Tim Weitz, general counsel, has determined
that there will be no fiscal inplications as a
result of enforcing or administering the sec-
tion.

Mr. Weitz also has determined that the public
benefit anticipated as a result of enforcing the
section as proposed will be to handle com-
plaints regarding unlicensed practice of medi-
cine in an efficient and expedtious manner.
There will be no effect on small businesses.
There is no anticipated aconomic cost to per-
sons who are requiked 1o comnply with the
section as proposed

Comments: on the proposal may be submitied
to Pat Wood, P.O. Box 142134, Austin, Texas
78714-9134 A public hearirg will be held at a
later lime.

The new section is proposed under Texas
Cwil Statutes, Article 4485b, which provide
the Texas State Board of Medical Examiners
with the authority to make rules, regulations,
and bylaws not inconsistent with this act as
may be necessary for the governing of ds
own proceedings, the performance of ds du-
ties, the regulation of the practice of medicine
in this state, and the enforcement of this act

Cross Index-Article 4495b, §3 07.

§198.1. Unlicensed Practice.

(a) Inthe absence of board jurisdic-
tion, complaints to the board regarding the
unlicensed practice of medicine or the per-

formance of any medical procedure without
*

19 TexReg 760  February 4, 1994

Texas Register ¢




the required permit, registration, or license,
shall be routed to one or more of the fol-
lowing for appropriate handling including
further investigation, prosecution, and/or in-
Junctive relief.

(1) the Office of the Attorney
General,

(2) the
Public Safety,

(3) the United State Drug En-
forcement Admunistration,

(4) the Texas

Texas Department of

Department  of
Health,

(5) the local district or county
attorney’s office with junisdiction,

(6) the local law enforcement
agency,

(7) any state or federal licensing
board or other agency which maintaimns Jju-
nsdiction over a person ‘who 1s the subject
of the complant

(b) In any instance in whch the
board may have concurrent jurisdiction with
another agency over the subject of a com-
plaint related to the unlicensed practice of
medicine or the performance of any medical
procedure without the required permit, reg-
istration or license, the board may pursue
further 1nvesugation and appropriate discl-
plinary action before or after routing the
complaint to such an agency

(c) The routing of a complaint to
another agency as provided by this chapter
shall be n writing unless to do so 15 likely
to Jeopardize any further 1nvestigation,
prosecution, or injunctive relief

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authoity to
adopt

Issued m Austin, Texas, on January 28, 1994

TRD-9435325 Bruce A Levy, MD,JD
Exsecutive Director
Texas State Board of
Medical Examiners

Earliest possible date of adoption March 7,
1994

For further information, please call
834-7728, Ext 402

(512)

¢ ¢ ¢
Chapter 199. Public
Information

e 22 TAC §§199.1-199.

The Texas Stale Board of Medical Examiners
proposes new §§199 1-1993, concerning
public mformation The proposed new sec-
tions explan the duties of the Pubhic Intorma-
tion Committee and outlines the rules
reyarding requests to speak al board meet-
ngs and requests for wiitten information

Tim Weitz, general counsel, has determined
that for the first five-year penod the sections
are n effect there will be no fiscal implications
for state or local government as a resuit of
enforcing or adnunistering the sections

Mr Weitz also has determined that for each
year of the first five years the sections are in
effect the public benefit anticipated as a result
of enforcing the sections will be to better
nform the public of opportunities to speak at
board meetings and request information from
the board, as well as to befter Wdentiy the
functions of the Public Information Commit-
tee There will be no effect on small
businesses There 1s no anticipated economic
cost to persons who are required to comply
with the sections as proposed

Comments on the proposal may be submitted
to Pat Wood, P O Box 149134, Austin, Texas
78714-9134 A public hearing will be held at a
later time

The new seclions are proposed under Texas
Cwil Statutes, Article 4495b, which provide
the Texas State Board of Medical Examiners
with the authority to make rules, regulations,
and bylaws not incunsistent with this act as
may be necessary for the governing of its
own proceedings, the performance of its du-
ties, the regulation of the practice ot medicine
n this state, and the enforcement of this act

Cross Index-Article 4495b, §2 09(a) ard
§2 09(2)

§199 1 Public Informatnon Commuttee

(a) The board shall maintain the
Public Information Commuttee as a standing
and permanent committee of the board

(b) As set forth in Chapter 161 of
this title, the responsibilities and authority
of the Public Information Committee 1n-
clude those duties and powers set forth be-
low and in this chapter. as well as such
other responsibilities and authority which
the board from ume to time may delegate

(1) develop tnformational bro-
chures for distribution to the public,

(2) review and make recommen-
dations to the board n regard to press re-
leases, newsletters, and other publications,

(3) exhibut
conventions,

display booths at

(4) study and make recommen-
dations to the board regarding all aspects of
public information or public relations,

(5) make recommendations to
the board regarding matters brought to the
attention of the Public Informauon Commut-
tee

§199 2 Requents to Speak

(a) To provide the public with a
reasonable opportunity to appear before the
board and to speak regarding tssues under
the board’s jurisdiction, written requests to
speak may be submitted to the attention of

the Public Information Commuttee at the
board’s current mailing address

(b) A requester will be notfied in
writing of the date and time for an opportu-
nity to appear and speak before the Public
Information Committee The time allotted
for any particular speaker will be deter-
mined in the discretion of the charrman or
presiding member of the commuttee based
on the subject matter and available tume

(¢) The Public Information Com-
mittee shall make any necessary recommen-
dations to the board regarding matters
brought to the commuttee’s attention by the
public and shall report matters of interest to
the board through the committee minutes

§199 3 Requests for Information

(a) The public may obtain copies of
board newsletters, brochures, pamphlets,
press releases and other board publications
by written request to the attention of the
Public Information Committee at the
hoard’s current mailing address

(b) Public records of the board may
be obtained to the extent allowed by law
through a written request pursuant to the
Open Records Act of Texas submitted to
the attention of the Director of Hearings/Re-
cords Custodian at the board’s current mail-
ing address

(c) The provision of written materi-
als or records provided pursuant to a request
made under this chapter shall be subject to
applicat'e charges under this title and state
law.

This agency hereby certihies that the proposal
has been reviewed by legal counsel and
found to be within the agency’'s authority to
adopt

Issued in Austin, Texas, on January 28, 1994

TRD-9435324 Bruce A Levy, MD,JD
Executive Director
Texas State Board of
Med:cal Examiners

Earlest possible date of adoption March 7,
1994

For turther information, please call
834-7728, Ext 402

L 4 ¢ ¢

Part XIV. Texas
Optometry Board

Chapter 279. Interpretations

¢ 22 TAC §279.5

The Texas Optomelry Board proposes an
amendment 1o §279 5, concerning basic com-
petence exammation findings that must be
performed by the optometrists and which can-
not be delegated to an assistant With a legis-
lative change to §512 of the Texas
Optometry Act durng the 73rd Legislature
(Texas Cwvil Statutes, Article 4552), this rule

(512)
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1s required to remove one step that 1s no
longer a part of the basic compelence exami-
nation.

Lois Ewald, executive director, has deter-
mined that for the first five-year period the
section 1s in effect there will be no fiscal
nmplications for state or local government as
a result of enforcing or administering the sec-
tion

Ms Ewald also has determined that for each
year of the fwrst five years the section is in
effect the public benefit anticipated as a result
of enforcing the section will be that the exami-
nation given to the patient will be given by the
optometnist in areas requiring professional
judgment, and not delegated to staff mem-
bers The rule clarifies those specific exami-
nation requirements There will be no effect
on small businesses There is no anticipated
economic cost to persons who are required to
comply with the section as proposed

Comments on he proposal may be submitted
to Lois Ewaid, Executive Director, Texas Op-
tomelry Board, 9101 Burnet Road, Suite 214,
Austin, Texas 78758

The amendment 1s proposed under Texas
Cwil Statutes, Article 4552, §2 14, which pro-
vide the Texas Optometry Board with the
authority to adopt procedural and substantive
rules

3279 5§ Bourd Interpretation Number Five
(a)-(d) (No change)

(e) The optometrist or therapeutic
optometrist shall, in the nitial examination
of the patient, make and record. 1if possible,
the following findings of the condition of
the patient, but not necessarily Limited to
the following findings:

(1)-(4) (No change)

(5) assessment of
functions, and

binocular

(6) amplitude or range of ac-
commodation.[, and]

[(7) amplitude or range of con-
vergence ]

() (No change.)

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authorty to
adopt

Issued in Austin, Texas, on January 25, 1994.

TRD-9435291 Lois Ewald

Executive Director
Texas Optomelry Board

Earhest possible date of adoption March 7,
1994

For further information, please call
835-1938

* ¢ ¢

(512)

Part XXII. Texas State
Board of Public
Accountancy

Chapter 501. Professional
Conduct

Other Responsibilities and
Practices

¢ 22 TAC §501.44

(Editor’s note The text of the following section
proposed for repeal will not be published The
section may he exanmined n the offices of the
Tevas State Board of Public Accountancy or in
the Teas Register office, Room 245, James Earl
Rudder Buwilding, 1019 Brazos Steet, Austin )

The Texas State Board of Public Accoun-
tancy proposes the repeal of §501 44, con-
cering Soliciing The rule is being
simultaneously repealed on an emergency
basis in the same issue of the Texas Regis-
ter

William Treacy, €xecutive director, has deter-
mined that for tne first five-year period the
repeal i1s in effect there will be no fiscal impli-
cations for state or local government as a
result of enforcing or admunistering the re-
peal

Mr Treacy also has determined that for each
year of the fist five years the repeal 1s n
effect the public benefit anticipated as a result
of enforcing the repeal will be to remove a
rule superseded by federal case law. There
will be no eftect on small businesses There
IS no anticipated economic cost to persons
who are required to comply with the repeal as
proposed.

The repeal 1s proposed under Texas Cwil
Statutes, Article 41a01, §6, which provide the
Texas State Board of Public Accouniancy
with the authority to adopt such rules as may
be necessary or advisable to carry in effect
the purposes of the law, and §21, which lists
those actions or omissions for which the
board may take disciplinary action against its
licensees

The repeal implements Texas Cwvil Statutes,
Aricle 41a-1, §6 and §21

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authonty to
adopt

Issued in Austin, Texas, on January 20, 1994

TRD-9435382 Willam Treacy
Executive Director
Texas State Board of

Public Accountancy

Earliest possible date of adoption February
28, 1994

For further information, please call (512)
505-7066
¢ ¢ ¢

Chapter 513. Registration

Registration of Partnerships
e 22 TAC §513.34

The Texas State Board of Public Accoun-
lancy proposes an amendment to §513 34,
concerning Limited Liability Companies

The proposed amendment brings the rule into
comphance with legislation effective Septem-
ber 1, 1993, and clarifies which application
form is being referenced.

Wilham Treacy, execulive director, has deter-
mined that for the first five-year period the
rule is 1n etlect there will be no fiscal implica-
tions for slate or local government as a result
of enforcing or administering this rule

Mr Treacy also has determined that during
the first hve-year period the rule is in effect,
the anticipated public benefit as a result of
enforcing or adnunistering the rule will be a
rule consistent with the controlling legisiatior:
and a clarified rule There 15 no effect on
small businesses. There is no anticipated
economic cost to persons required to comply
with the section as proposed

Comments on the proposal may be submitted
1o J Randel (Jerry) Hill, General Counsel,
333 Guadalupe, Tower lil, Sute 900, Austin,
Texas, 78701-3942

The amendment 1s proposed under Texas
Cwil Statutes, Article 41a-1, §6, which pro-
vide the Texas State Board of Public Accoun-
tancy with the authonty to make such rules as
may be necessary 10 carry in eftect the pur-
poses of the law, §17, which allows partner-
ships to practice accountancy if one of the
partners 1S a corporation, and §20, which
allows corporations to engage in the practice
of accountancy

The rule implements Texas Civil Statutes,
Adicle 41a-1, §§6, 17, and 20.

§513 34. Linmuted Liabiluy Compuny

(a) In addition to other require-
ments of these sections with respect to the
name of a professional hmited habulity
company (PLLC) engaged in the practice of
public accountancy, the name of each PLLC
registered with this board must include one
of the following designations:

(1) "Professional Limited Lia-
bility Company" ["Limited");

(2) "PLLC" ["Ltd.").or
(3) "P.LL.C. ["LC"]
((4) "LLC", or

[(5) Limited Liability Compa-
ay ]

(b) If only one licensee 1s tnvolved
1n the practice of the PLLC it cannot use the
term "and company”, "and associates,” or
any other term which 1s misleading to the
general public as a part of the name How-
ever, the term "and company” or "and asso-

clales” may be used as long as the names of
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the employees licensed by this board are
shown on page three of the application for
registration as a Professwonal Linnted Li-
ability Company.

(¢) The woids "professional imited
liabilty  company”  or  "PLLC" or
"PLL.C ['LLCY must appeat in o with
the firm name ecach time it 15 used

() A homted hability  company
formed before September 1, 1993, that
complied with the Texas Lumited Liabil-
ity Company Act, Artidle 2,03 or Artide
7.03, %A, on the date of tormation, is not
requived to change ity name and st
include one of the tollowig designations:

(1) "Lamued Company;

(2) "o
(3) "I

4) "LIC
(5 "o

{0y Lid Co,
(7)  Limted Luahyy Company

This agency hereby certifies that the proposal
has been reviewed by legyal counsel and
found to be within the agency's authonty to
adopt

Issued m Austin, Texas, on January 20, 1994

TRD 9435321 Wiltham Treacy

Executive Duector
Texas State Board of
Public Accountatncy

Earhest possible date of adoption Febiuary
28, 1994

For further intormation, please call
505-7066

L) ¢ +

TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 205 Procedures
Betore Public Hearmgs

(512)

Subchapter € Special Proce-
duies fou Freezing the Pro-
cess

e 30 TAC §§205.21-20

The Texas Natural Resoutce Conseivalion
Comnussion (TNRCC or Commussion) pxo-
poses new Subchapter G §§26521-265 35
concerning Special Procedwes for treezny
the Piocess, new Subchapter D, §§265 36
265 49, concerning Discovery i Heanngs
Held Under Subchapter C, and new
Subchapter E. §§265 50-265 55 concerning
Special Sanctions Rules Relating to Freezing
the Piocess These niles were based oniec
ommendations of the Pernut Heanng Task

'n

RR

-

Force, a group of tepresentatives from enwi-
ronmental, ndustry-related and other special
inlerest gioups assembled to consider ways
mn which the heanings process could be
streamhined and made more far Concurrent
with the pioposed amendments s the pro-
posed 1epeal of Chapter 274, Complex Hear-
ng Rules

The signticait aspects ol Subchaptet C pio-
vide for an expedited hearngs process thal
fieezes the apphcation pnior to hearng for
hazardous wasle, industnal solid waste, mu
nicipal solid wasle, and ar qualty applca-
lions, and other hearings designated by the
exanuner on o1 before the date junsdiction 1s
estabhshed as specihed in §26521(a) This
subsection specifies as well that apphcations
may either be included in, or excluded hom
apphicability of these tules by agreement ol
the parties with examiner appioval ot o
good cause by the exammer

The fust siep m this expedited hearings pro-
cess §265 22(a)(1), requues the Executve
Duector after completing technical review {o
prepare a proposed pernit based on the ap-
phcation submitted and to develop an imtial
position recommending Issuance, Issuance
with addiional o ditferent petmit provisions,
o demial of the permut with a document sum-
martzing the basis for demal

Section 265 22(a)(2) provides that while the
Executive Duector may subsequently change
his postion based on evidence adduced
the heanny or other new information, he shall
notly all parties and they will be afforded an

opportunity 1o tespond

Sechion 265 23 provides for a fust prehnunary
hearmg at which the examiner will estabhsh a
procedural schedule and deal with other pre-
lminary matters At this tust pielimuinary hear-
ing the apphcant will tespond to the Execulive
Drector's posiion and suppoit the proposed
pernut by submilting all proposed findings of
fact thal the apphcant believes will suppoit
the application’s issuance

Section 265 24 sets out a procedural sched
ule to be mplemented for heanings conducled
under Subchapter C While the scheduled
peniods are presumptively the maximum time
muts . they may be extended when necessaty
m excepional crcumstances for good cause
by the Exammer or by agreement of the
pathies with appioval of the Exammer for
good cause There ate thiee scheduled dis
covery penods as tollows following the tist
prehimimnary hearng §265 24(a) provides for a
fist discovery penod lasting 60 9 days On
the tast day of the tust discovery penod the
protestants will dentity 1ssues based on the
proposed tindings of fact submutted by the
applicant and prolestants may also raise new
issues and proposed findings of tact m accod
with §265 24(b) A second discovery penod
lasting 60-90 days allows for the apphcant to
conduct discovery of the protestants  culim
nating m the apphicant’s response 10 16sues
raised by protestants and f desuwed amend
ment to the application and peoposed hindings
of fact wm  accord wih  §26504(d) and
§265 25(a)(1) Followmny the second discov
ay penod  the Eaxamimer will deternne
pursudnt to §265 25(a)(1) whether the degiee
and natue of amendments to the apphcation
tequne temand to the Executive Duector lor

* PROPOSED  RUTES

fuither technical review and notice If the ap-
phication 1s nol remanded the application 1s
fiozens and no further amendments are al-
lowed as found in §265(a)(2)

The sole exceplion for late amendmaints s
located n §265 25(b)(3). which allows the
apphicant to respond with a minoi amendment
and new proposed findings i protestants are
allowed for good cause to 1aise a new 1ssue
regarding a pioposec finding of tact which
was not previously raised by the piotestants
as a concern o contested item on then issue
list The teason for nclusion of §265 25(b)(3)
15 to provide a mechamsm for protestants to
raise major enviionmental, site-speciic prob-
lems which wete nol known to them at the
end of the fusl discovery penod Prelimunary
discussions with the regulated commuity re-
veals ther concern that this piovision wiil
allow protestants to withhold relevant 1ssues
However, many of these entiies have wndr-
cated they would not object to the piovision if
they can respond to late 1ssues with a major
amendment The Othce of Heanings Examn-
ers recommends allowing only nunor amend-
ments n response, because allowing major
amendments would n effect "thaw™ the pio-
cess Further, not allowing major amend
ments will encourage applicants to assue
there is no major environmental, site speciiic
poblem puor to filing apphcations

Section 265 24(e) provides for a thud discov-
ery pernod of 30-50 days to follow the freecze
of the applcation Sechion 265 36(a)(3)
spectlies that parties may discover matleis
‘elative 1o any changes by the applicant and
by the stalf i iesponse to the applicant, as
well as the staif's position 1egarding piotes-
lant's 1ssues Within seven-ten days of the
conclusion of the thud discovery penod and
prtor to hnal preparation for hearing, §265 24
provides for a prehearing conference at which
the Exammer will determine the stipulated
issues and contesled 1ssues that remam,
dentitymg these 1 a pieheaiing oider

Section 265 26 and §26527 provide proce-
dures for dentificaton and hnuting of number
of witnesses Section 265 28 provides for re-
buttal testumony by the apphcant only except
when the Executive Duector presents evi-
dence which could not have been reasonably
anhcipated by protestants when they pies
enled then case In the latter case prolestants
may also present rebuttal testimony  Section
265 29 provides for use of pretiled testimony
15 duecled by the examiner or by election of
ndividual parties  with nolification  Section
265 30 specthies situations m which the tesh
mony may be supplemented at the discietion
of the exanuner Secltion 26531 and §265 32
povide  procedures  for subpoena ot
witnesses and production of documentary ev-
dence Section 265 33 makes witnesses sub-
ject to temedies available i distuct court, if
alter being subpoenaed such witnesses fail to
appea al the hearing Sechon 26534 allows
the Exammer to exclude melevant, unmale-
nal, or unduly tepetitious evidence and 1o
admit evidence not otherwise admissible if it
is of a type commonly relied upon by reason-
ably prudent men Section 265 35 allows the
exanuner to permit additional evidence at any
tme it It appears necessary o the admuuslia
tiun ot justice
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Subchapter D, Discovery in Hearings Held
under Subchapter C, and Subchapter E, Spe-
cial Sanctions Rules Relating to Freezing the
Process, are essenhally the same as the
sanction and discnvery rules concurrently be-
ing repealed m Chapter 274, with the excep-
tion of proposed §265 36 and §265 37 While
volunlary discovery may be sought at any
time by any party pursuant 1o subsection (c)
of §265.36, the rule relates to the three dis-
covery penod previously discussed dentity-
ing which parties may discover agamnst whom
for each period Discovery 15 imited, in the
third period, to scope of issues as provided in
§26524(b) and the apphcant's response as
provided in §265. 24(d) of the chapter The
exammer has discretion to limil or expand
discovery and to dentify which of the time
periods apply to parties not fittng nto the
categories discussed above Subsection (b)
of the rule also provides gudelines for discov-
ery from the Executive Director

Forms to be used as guidelnes are being
developed for use for discovery under
Subchapter D These forms, which include an
Agreed Protective Order, Agreement for Entry
with Release and Indemnification, may be
obtamed by contacting Clare Aienson at the
address relerenced later in this preamble o
by caling (512) 463-7875

Stephen Minick, Division of Budgetl and Plan-
ning, has deternuned that for the first five
years these sections as proposed are in ef-
fect there are no sigmificant fiscal implications
anticipated for state government, local gov-
ernmen! or small businesses as a result ot
admunistration of the sections The application
of these rules to specific contested cases
may have some effects on costs of individual
proceedings Generally, the effects will be to
reduce the time requred and the total costs
of contested proceedings, however, these po-
tential cost savings cannot be determined at
this time

Mr Minck also has determined that for each
year of the first five years the new rules are in
effect the public benefit anticipated as a resuit
of enforcement of and comphance with the
rules will be a more rapid resoiution of con-
tested case hearings Thete are no economic
costs anticipated to persons who are requred
lo comply with the rules as proposed

Commenls on the proposal may be submited
to TNRCC, Atlention Clane Arenson, Chief
Hearings Examiner, Office of Hearngs Exam
ners, PO Box 13087, Austin, Texas
78711-3087

The new sections are pioposed under Water
Code, §5103 and §5 105, which authorize
the Commission to adopt any rules necessary
1o carry out s powers and duties under the
Code and other laws of this state and to
estabhish and approve all geneial policy of the
Commussion

The new rules mplement the provisions of
Water Code, §5103(b) and Health and
Safety Code, §382 029, which authorize the
Commussion to adopt procedural rules to be
followed in a comnussion hearing

§265 21 Appleabiluy

(@ The  provisions  of s
subchapter shall apply to permit hearings in
the areas of hazardous waste, industrial
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sohd wasic, mumcipal solid waste, and arr
quality. as well as to other hearings desig-
nated by the examiner on or before the date
Jurisdiction 1s established Except by agree-
ment of the parties, the provisions of this
subchapter do not apply to permit hearings
at which Jurrsdiction 15 established prior to
the effective date of this subchapter An
application may either be included 1n, or
excluded trom, the apphcab:dity of this
subchapter or any portion of this subchapter
by agreement of the parties, with the ap-
provil of the examiner, or, for good cause,
by the examner Good cause may include
without himitation a finding that the lack of
complexity of a proceeding 1n a hearing
does not warrant the implementation of all
or a portton of this subchapter

(b) The provisions of other chapters
ot thes utle and other subchapters of this
chapler are napplicable lo proceedings to
which this subchapter applies only to the
extent that such provisions conflict with this
subchapter

§2605 22 Procedures Applcable 1o the Ea
coranve Director and Public Interest Coun
el

{a) Exccutive Director

(1) Evaluation and  assessment
o 1ssue or to deny  After the executive
director has conducted his technical review
of an applicatton, the executive duector
shall prepare a proposed permut based on
the apphicaton submutted The executive di-
rector shall develop an imtial posttion rec-
ommending  1ssuance.  1ssuance  with
additional or dfferent permut provisions, or
denial of the permut If the executive direc-
tor recommends 1ssuance with additional or
ditferent permit provisions, he shall specify
those provisions m a document separate
from the proposed permut If the executive
director’s recommendation 1s to deny, he
shall 1ssue a document summarizing the
basts for his position The proposed permut
and additional documents prepared by the
executive director shall be forwarded to the
Chief Clerk’s Office for tiling and sctung
‘This provision does not impair the execu-
tive director’s abiity to return applications
pursuant to §281 18 und §281 19 of this
utle, (relatng to Applications Returned and
Technical Review)

(2) The execunve director may
change his posttion based on evidence or
other new information The executive direc-
tor shall nmely noufy all parties on the
record or tn writing 1if he changes his opin-
1lon and the other parties shall be afforded
the opportunity to respond

(b) Public Interest Counsel  The
Public Interest Counsel shall comply with
all ume frames and procedures required of
protestants pursuant to this chapter

Texas Register o

§205 23. First Preluminary Hearmg.  After
the required notice has been given and re-
quests for hearing have been received, an
examiner will convene a public hearing to
take jurisdiction over the application, accept
public commentary, designate parties, and
set a discovery and procedural schedule. At
this hearing the examuner shall address the
Jurisdiction of the commission over the pro-
ceeding If junisdiction 1s established, the
following shall occur

(1) The examiner shall accept
public commentary and name the parties

(2) The examiner shall set ac-
ceptable methods of service of pleadings,
motions, and discovery

(3) The applicant shall submut
propoted findings of fact

(4) The applicant shall identity
what constitutes the application and shall
provide a total of two copies of the permit
application, for uses by all of the protestants
in the case These copies shall include all
notices of deficiency and the applicant’s
response to those notices

(5) The executtve duector and
the applicant shall provide their witness
Lists

(0) The parues shall raise claims
ot conhidentiality of portions of the applica-
tion or agency files in a request for a pro-
tective order

(7) The examner shall establish
a procedural schedule for the heanng con-
sistent wath the provisions of §26524 of
thes utle (relating to Procedural Schedule)

§2605 24 Procedural Schedule

(a)  1he following procedural sched-
ule shall be implemented for hearings con-
ducted pursvant to this subchapter

(1) First Discovery Period ‘The
first discovery period shall extend 60 10 90
days beginmng immediately after the date
jurisdicuon s established. as set out m full
m §26536(a) (1) of this tule (relaung to
Discovery in Hearings  Held under
Subchapter C)

(2) Protestant’s List of Issues
On the last day of the first discovery pentod
the protestants shall identify 1ssues based on
the proposed findings of fact subnutted by
the applicant pursuant to §205 23(3) of this
utle (relaung to First Preliminary Hearing),
and shall include a statement as to the basis
of the protestant’s dispute on each 1ssue In
addition, on the last day of the first discov-
ery penod, protestants may also raise new
ssues and proposed findings of fact

(b)  Second Discovery Period The
second discovery period shall extend 60 to
90 days beginming immediately after the




protestants’ list of issues, as set out in full
in §265.36(a)(2) of this title (relating to
Discovery in  Hearings Held under
Subchapter C).

(c)  Applicant’s Response. The ap-
plicant may respond to 1ssues raised by the
protestants no later than the last day of the
second discovery period. The applicant may
amend its application and proposed findings
of fact at this time in responsc to the issues
raised by the other parties.

(d) Third Discovery Pertod This
period shall extend 30 to 50 days immedi-
ately following the conclusion of the second
discovery period, and shall be limited in
accordance with §265 36(a)(3) of this title
(relating to Discovery in Hearings Held un-
der Subchapter C).

(e) Prehearing Meeting. A
prehearing meeting shall be held within
three working days of the conclusion of the
third discovery period. The prehearing
meeting is & meeting of the parties without
the examiner. At thiy meeting, the parties
shall prepare for submission of findings of
fact, stipulations, and exhibits to the exam-
iner at the preheaiing conference. The
parties may have the proceedings tran-
scribed.

(f) Preheaning Conference and Or-
der Within four-seven days of the
prehearing meeting, the Examiner will hold
a prehearing conference. Consistent with
§265.25(t) of this title (relating to Freezing
the Process). the examuner shall determune
the issues which remain and which findings
of fact have been stipulated Exhibits shall
be submitted and marked At hearing all
objections to exhibits, which could have
been cured if umely raised, shall be deemed
waived if they were not raised during the
prehearing conference Parties wishing to
offer exhibits at any ime subsequent to the
prehearing conference shall noufy all other
parties as soon as practicable of intention to
seek leave to submit additonal exhibits
The examuner has the discretion to permit
the offer of exhibits not submutted at the
prehearing conference for good cause Good
cause includes the need for one party to
preparc an exhibit in response to another
party’s exhibit first seen at the prehearing
conference, the need to prepare an extuibit
In response to the direct testimony of an-
other party and other cases which are justi-
fied by the party seeking to submit the
exhibil The examuner shall set final case
time hmitations at o before the prehearing
conference The exammer shall tncorporate
these determinations 1n a written prehearing
order

(g) Fmal Preparation Fmnal
preparaton for heanng shall extend no
more than 14 calendar days from the date of
1ssuance of the prehearing ordet

(h) Evidenuary Hearing The evi-
dentiary hearing shall extend no more than
30 calendar days m duration immediately

following final preparation for hearing, sub-
ject to extension by the Examuner for good
cause. The examiner shall set reasonable
time limitations for the presentation of the
cases of all parties in order to limit the
hearing to this ume period.

(1) Proposal for Decision The Ex-
amuner shall issue a Proposal for Decision
within 45 to 60 days from the conclusicn of
the evidentiary hearing

() The scheduled periods set out in
this subsection are presumptively the tume
limits but they may be extended in excep-
tional circumstances for good cause by the
Examiner or by agreement of the parties
with approval of the Examiner for good
cause. Good cause may include without
Limitation a finding that the complexity of a
proceeding warrants extension of one or
more of the scheduled periods.

§205.25. Frecsing the Procesy.
(a) The Application.

(1) In accordance with
§265.24(d) of this title (relating to Proce-
dural Schedule), the applicant may amend
its application and proposed Findings of
Fact in response to issues raised by other
parties. The applicant may respond by
amendment and new proposed findings of
fact Given the nature and degree of amend-
ment, the application may be remanded by
the examiner to the executive director for
further technical review The application
may be subject to additional notice, discov-
ery and hearing requirements

(2)  Subsequent to the ume for
filing a response pursuant to §265 24(d) of
this tile (relating to Procedural Schedule).
the applicant may not amend 1ts apphication
or proposed Findings of Fact to address
1ssues umely and adequately ident:fied by
the protestants pursuant to §265 24(b) of
this title

(b) Narrowing Issues. At the
preheaning conference, the examiner shall
require all parties to address stipulating to
each of the applicant’s proposed findings of
fact The applicant’s proposed findings shall
be treated as follows.

(1) A proposed finding stipu-
lated by all parties shall be regarded as
established

(2) A proposed finding that has
not been stipulated, was on the other
parties” 1ssue list, and for which the other
parties have a reasonable basts for contunu-
ing lo contest the 1ssue, may be raised as an
1ssuce al the hearing The reasonatleness of
the other parties’ basis for contesting the
1ssue may receive further inquiry by the
examuiner during the prehearing conference
If the examuner determines that the other
parties have not shown a reasonable basis

for contesting the finding and the executive
director did not raise the issue as a basis for
permit denial, the examiner shall deem the
finding stipulated.

(3) A proposed finding of fact to
'which the protestants refuse to stipulate, but
which was not on the protestants’ issue list,
shall receive further inquiry by the exam-
wner. Upon a showing of good cause, with
consideration of whether the protestants’
posttion reasonably acts as a surprise to the
applicant, the issue may be raised at the
hearing in which event the applicant may
respond to the new issue with an application
minor ameiidment and new proposed Find-
ings of Fact.

§265.26 Identification of Witnesses. The
examiner shall require the parties to ex-
change lists of witnesses who will be called
to testify at the evidentiary hearing. The
witness lists shall include the names and
addresses of the witnesses and a brief de-
sceiption of the subject matter of their antic-
ipated testimony.

(1) The witness lists of the ap-
phcant and the executive director shall be
submitted on the day jurisdiction 15 estab-
lished over the proceeding, and may be
amended by these parties to address the
protestants’ list of issues within ten days
after close of the second discovery period.

(2) The witness hist of the prot-
estants shall be submitted when the protes-
tants list their issues. The witness lists of
the protestants and the executive director
may be amended to address the applicant's
response within ten days of the applicant's
response. The applicant shall have sufficient
time, as determined by the examuner, to
take discovery on newly added protestant
witnesses

(3) The applicant may call re-
buttal witnesses not identified on its witness
list only on a showing of good cause and
after the parties are afforded a reasonable
opportunuty to conduct discovery.

(4) In additon to amendments
authonized by paragraphs (13-(3) of this sub-
section, the examiner may allow a party to
amend 1ts witness List upon a showing of
good cause. There is a continuing obligation
to update witness hists as soon as the need
for and identity of the new witness 1s rea-
sonably known.

§26527  Lommunng  the  Number  of
Wunesses At the request of a paity or on
the examuner's own motion, the examner
may reduce excessive numbers of witnesses
denufied pursuant to §265 26 of this utle
(relaung to Identificauon of Witnesses) as
follows

(1) The exanuner may direct the
party to do one of the following
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(A) voluntarily reduce its
listed witnesses to a specified number, or

(B) provide a summary of
the expected testimony of each witness suf-
ficiently specific to show the need for the
testimony

(2) The examiner may use the
witness lists provided under this section to
strike witnesses whose testimony would be
unduly repetitious or irrelevant, or 1n order
to render discovery and the hearing process
manageable

(3) If a party faus or refuses o
comply with the directions of the examiner,
the examiner may limit or strike the tesu-
mony of witnesses called by the party 1n
any reasonable manner

§265 28 Rebuttal.

(a) The applicant, as the party with
the burden of proof. 1s the only party al-
lowed to present a rebuttal case as a matter
of right In all cases, the applicant shall be
allowed to close with 1ts rebuttal

(b) The protestants may present a
rebuttal case when the exccutive director
presents evidence which could not have
been reasonably anticipated at the time the
protestants presented their case

() Rebuttal cases must be pres-
ented within the time Limutations set by the
examiner in the prehearing order

§265 29 Prefiled Testumony

(a) Unless otherwise directed by the
examiner, any party shall have the option to
prefile all or any part of the testimony of all
or any one of its witnesses One party's
election to prefile shall not control another
party’s decision regarding whether to prefile
testtmony If a party decides to use prefiled
testtmony, it shall notify the other parties
and the examuner at least 60 days before the
evidentiary hearing begins, 1dentifying the
relevant witness(es)

(b} The examner may direct all
parties to prefile their enure direct cases If
all direct testimony 1s prefiled, whether by
examiner's order or by agreement of the
parties’

(1) No party shall be allowed to
go beyond the scope of us prefiled testi-
mony on direct examinauon, and

(2) The examuner may hmit or
prohibit non-adverse cross-examination if
unnecessary to the development of a com-
plete evidentiary record

(c) The lLve presentation of
prefiled testimony at the evidentiary hearing
shall be lunited to introductory matenal,

corrections to the prefiled testimony, and a
brief summary of not more than ten min-
utes.

(d) The examuner shall set the dead-
line for the filing of prefiled testimony at a
reasonable ume before the evidentiary hear-
ing. The factors the examiner shall consider
include the complexity of the material, the
expected length of the material, the number
of winesses or issues that are to be pres-
ented by prefiled testimony, and the accept-
able method of presenting objections.

§265 30 Supplementing Prefiled Testimony
und Objections

(a) At the discretion of the exam-
ner, prefiled testimony may be supple-
mented with the introduction of newly
discovered evidence, or when it becomes
obvious to the wilness that the oniginal
prefiled tesumony was false or incomplete,
or when substantive evidence has been ex-
cluded as a result of the exammer’s ruling
on an objection to prefiled testimony

(b) If prefiled testimony 1s supple-
mented as provided in this section, the other
parties may be afforded the opportunity to
supplement their prefiled testimony or
prefiled objections. Supplementation by the
other parties shall be limited to those sub-
Jects which were supplemented by the origs-
nal witness

8265 31 Subpoena of Witnesses and for the
Productton of Documentary Evidence

(a) On his own motion or on the
written request of any party to a complex
hearing pending before him, on a showing
of good cause, and on deposit of sums as
required by the Administrative Procedure
Act and §263 34 of thus utle (relating to
Evidence). the examuner shall i1ssue a sub-
poena addressed to the shenff or constable
of the State of Texas, or any other person
authorized to serve subpoenas as provided
in the Texas Rules of Civil Procedure, Rule
178, to require the attendance of witnesses
and the production of books, records, pa-
pers, or other objects as may be necessary
and proper for the purposes of the proceed-
ings The Office of Hearings Examuners
may develop a standard subpoena request
form which the examiner may require the
requesting party to complete and return as a
prerequisite to 1ssuance of a subpoena

(b) If a subpoena also commands
the person to whom 1t 1s directed to produce
books. papers, documents or tangible things
designated therein, the examiner, on motion
made reasonably and in any event at or

before the time specified wn the subpoena’

for compliance therewith, may

(1) quash or modify the sub-
poena if it is unreasonable and oppressive,
or

(2) condition demal of the mo-
tion to quash or modify upon the advance-
ment by the person on whose behalf the
subpoena is issued. of the reasonable costs
of producing the books. papers, documents,
or tangible things.

§265 32. Form of Subpoena. The heading
of the subpoena shall be "The Texas Natu-
ral Resource Conservation Commission.” It
shall state the style of the hearing, that the
hearing 1s pending before the Texas Natural
Resource Conservation Commission, the
time and place at which the witness is re-
quired to appear, and the party at whose
insistence the witness is summoned It shall
be signed by the examiner, but need not be
under the seal of the commission and the
date of 1ssuance shall be noted thereon. It
may be made returnable forthwith, or an
any date for which hearing of the docketed
matter may be set. It shall be addressed to
any shertff or constable of the State of
Texas or other person authorized to serve
subpoenas as provided in the Texas Rules
of Civil Procedure, Rule 178,

$265 33 Witness  Shull  Attend Hear-
tng  Every witness summoned in any
hearing shall attend the hearing from day to
day, and from place to place, untl dis-
charged by the examiner or party summon-
ing such witness If any witness after being
duly subpoenaed shall fail to attend, such
witness may be subject to any remedies
avallable through district court to the party
summonng the witness.

§265 34 Evidence

(@) In contested cases, irrelevant,
immatenial, or unduly repetitious evidence
will be excluded

(b)  Whenever necessary to ascer-
tain facts not reasonably susceptible of
proof under the Texas Rules of Civil Evi-
dence, evidence not admissible thereunder
may be admuitted, except where precluded
by statute, if it 1s of a type commonly relied
upon by reasonably prudent men in the
conduct of their affairs.

§265 35 Addinonal Tesnmony. When it
appears to be necessary to the administra-
tion of justice, the examuner may permut
additional evidence to be offered at any
time

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt
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Issued in Austin, Texas, on January 31, 1994.

TRD-9435405 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource
Conservation
Commission
Earlest possible date of adoption March 7,
1994

For futher information, please call: (512)
463-8069
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Subchapter D. Discovery in
Hearings Held Under
Subchapter C

* 30 TAC §§265.36-265.49

The new sections are proposed under the
Texas Water Code, §5.105, which provides
the Texas Natural Resource and Conserva-
tion Commission with the authority to adopt
any rules necessary to carry oul its powers
and duties under the Natural Resource Code
and other laws of Texas and to establish and
approve all general policy of the commussion.

§265.36. Discovery tn Hearings Held under
Subchapter C

(a)  Except where otherwise or-
dered by the examiner, discovery in hear-
ings held under Subchapter C of this
Chapter will be separated by time and man-
ner 1nto three distinct periods. Within the
timeframe set for each period in this subsec-
tion, the examiner shall have the discretion
to set the duration of each discovery period

(1) First Discovery Period. The
first discovery period shall last between 60
and 90 days from the date that jurisdiction
is taken by the agency This period is re-
served for the protestant’s discovery from
the applicant, and the applicant’'s hmited
discovery of the nature and funding of the
protestant

(2) Second Discovery Penod
The second discovery period shall last be-
tween 60 to 90 days from the end of the
furst discovery period Discovery during this
period shall consist of the following

(A) the protestant may dis-
cover from the staff,

(B) the applicant may dis-
cover from the protestant and the staff; the
number of interrogalories available to the
applicant during the second discovery
period shall be reduced by the number of
interrogatories submutted dunng the first
discovery period,

(C) the staff may discover
from the protestant and the applicant

(3) Thurd Discovery Period. The
third discovery period shali last between 30
to 50 days from the end of the second
discovery period During this period, any
discovery by the protestant or the applicant

from the staff shall be limited to the staff’s
position regarding the applicant’s response,
and the staff's position regarding the protes-
tants’ issues. Discovery from the applicant
and the protestant shall be limited to the
scops of the listed issues as provided in
§2065.24(b) of this title (relating Procedural
Schedule) and the applicant’s response as
provided in §26524(d) of this title. The
examiner shall have discretion to limit or
expand discovery in this period further in
the interest of fairness. The examiner shall
identify which of the time periods listed
above apply for discovery for those parties
not fitting into the categories discussed
above as appropriate.

(b) Discovery from the Executive
Director. Whenever discovery is sought of
the staff of the executive director in any of
the discovery periods, it shall be in accord
with the following provisions:

(1) Beginning at the time juris-
diction is taken, ali parties shall have access
to all unprivileged documents in the agen-
cy’s files without the necessity of submit-
ung an Open Records request or a Request
for Production. It shall be the agency's re-
sponsibility to ensure that documents pro-
tected from discovery as provided for under
law are removed from agency public files
and that all assertions of privilege by the
executive director relating to those agency
files are made at the time jurisdiction is
taken or other timely manner.

(2) The executive director shall
answer Interrogatories and Requests for
Production during the second and third dis-
covery periods.

(3) The executive director shall
be subject to depositions during the second
and third discovery periods, only under the
following conditions:

(A) Each deposition shall be
limited to a total of four hours.

(B) Any party seeking to de-
pose a staff witness shall attempt to set the
ume and date of the deposition through
agreement with the staff.

(C) The staff shall not be re-
quited to submut to a date for the deposition
less than ten days from the date of the
request.

(D) The staff shall not be re-
quired to submit to a deposition any later
than a date 20 days prior to the prehearing
meeting

(E) All depositions of staff
witnesses shall be taken in Austin in one of
the TNRCC office buildings.

(F) Al of these requirements
may be waived by agreement of the staff or
by the examiner on a showing of good
cause.

(c) Voluntary discovery may be
sought at any time by any party.

§265.37. Forms and Scope of Discovery;
Protective Orders; Supplementation of Re-
sponses.

(a) Forms of discovery. For pur-
poses of hearings held under Subchapter C
of this chapter, all forms of discovery are
deemed compellable. Permissible forms of
discovery for complex hearings include:

(1) oral or written depositions of
any party or nonparty;

(2) written interrogatories;

(3) requests of a party for ad-
missions of facts and the genuineness or
identity of documents or things;

(4) requests and motions for
production, examination, and copying of
documents or other tangible materials; and

(5) requests and motions for en-
try upon and examination of real property.

(b) Scope of discovery. Except as
provided in subsection (c) of this section,
unless otherwise limited by order of the
examiner Jn accordance with these rules, the
scope of discovery is as follows.

(1) In general. Parties may ob-
tain discovery regarding any matter which
is relevant to the subject matter in the pend-
ing proceeding. It 1s not grounds for
objection that the information sought will
be inadmissible at trial if the information
sought appears reasonably calculated to lead
to the discovery of admissible evidence. It
is also not grounds for objection that an
interrogatory  propounded  pursuant to
§265.40 of this title (relating to Interrogato-
ries to Parties) involves an opinion or con-
tention that relates to fact or the application

" of law to fact, but the examiner may order

that such an interrogatory not be answered
until after designated discovery has been
completed or unul a preheaning conterence
or other later time It is also not grounds for
objection that a request for admission pro-
pounded pursuant to §265 41 of this of this
utle (relating to Requests for Admissions)
relates to statements or opinions of fact or
of the application of law to fact or mixed
questions of law and fact or that the docu-
ments referred to 1n a request may not be
admissible at trial.

(2)  Documents and tangible
things A party may obtain discovery of the
existence, description, nature, custody, con-
dition, location and contents of any and all
documents (including papers, books, ac-
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counts, drawings, graphs, charts, photo-
graphs, electronic or videotape recordings,
and any other data comptlations from which
information can be obtained and translated,
if necessary, by the person from whom
production is sought, into reasonably usable
form) and any other tangtble things which
constitute or contain matters selevant to the
subject matter in the proceeding A person
1s not required to produce a document or
tangible thing unless it 1s within the per-
son's possession, custody or contro! Pos-
session, custody or control includes
constructive possesston such that the person
need not have actual physical possession
As long as the person has a superior right to
compel the production from a third party
(including an agency. authority or repre-
sentative), the person has possession, cus-
tody or control. The executive director and
the public interest counsel of the commis-
sion are not required to amass. assemble,
collect, compile, gather, and/or sort the ma-
terials described 1n this paragraph if those
materials are readily available in the com-
mission’s records

(3) Land

(A) Dunng the appropriate
discovery period, a party may obtain a right
of entry upon designated land or other prop-
erty in the possession or control of a person
upon whom a request or motion to produce
1s served when the designated land or other
property is relevant to the application which
15 the subject of the hearing for the purpose
of Inspection and measuring, surveying,
photographing, testing or sampling the
property or any designated object or opera-
tion thereon This proviston is not intended
to affect any statutory rights authorizing
access If a person has a superior right to
compel a third person to permut entry, the
person with the right has possession or con-
trol Upon request of the controller or pos-
sessor of the land, the examiner may order
that entry upon the land be subject to any
existing safety regulations or protections of
trade secrets or processes Unless otherwise
ordered by the examuner, the parties shall
enter into a standard Agreement for Entry
Upon Land which contains the following

(1) a release and indemni-
fication provision,

(11) allowance for all
parties to split samples,

(1) a provision that the
controller of the land shall allow entry
within a reasonable period of ume after the
request, and

(tv) a provision that the
controller of the land shall have the right to
accompany the party entering the property

(B) The parties may request
and the examiner will rule on whether a
party wntending to take samples shall be
required to reveal the types of samples and
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methodology and parameters of tests per-
formed on those samples prior to or subse-
quent to entry upon land.

4) Potential parties and
witnesses. A party may obtain discovery of
the identity and location (name, address and
telephone number) of any potential party
and of persons having knowledge ofrele-
vant facts. A person has knowledge of rele-
vant facts when he or she has or may have
knowledge of any discoverable matter. The
information need not be admissible in order
to satisfy the requirements of this subsec-
tion and personal knowledge is not re-
quired.

(5) Experts and reports of ex-
perts. Discovery of the facts known, mental
impressions and opinions of experts, other-
wise discoverable because the information
is relevant to the subject matter in the pend-
ing proceeding but which were acquired or
developed in anticipation of trial and the
discovery of the identity of experts from
whom the information may be learned may
be obtained only as follows:

(A) General. A party may
obtain discovery of the identity and location
(name, address and telephone number) of an
expert who may be called as an expert
witness, the subject matter of which the
witness is expected to testify, the mental
tmpressions and opintons held by the expert
and the facts known to the expert (regard-
less of when the factual information was
acquired) which relate to or form the basis
of the mental impresstons and opinions held
by the expert The disclosure of the same
information concerning an expert used for
consultation and who is not expected to be
called as an expert witness at trial 1s re-
quired if the consulting expert's opinion or
impressions have been reviewed by a test-
fying expert.

(B) Reports. A party may
also obtain discovery of documents and tan-
gible things including all tangible reports,
physical models, compilations of data and
other materials prepared-by an expert or for
an expert in anticipation of the expert’s
hearing and deposition testtmony. The dis-
closure of matertal prepared by an expert
used for consultation is required even if it
was prepared in anticspation of trial if the
consulung expert's opintons or impressions
have been reviewed by a testifying expert.

(C) Determination of status.
The examuner has discretion to compel a
party to make the deternunation and disclo-
sure of whether an expert may be called to
testify within a reasonable and specific
time

(D) Reduction of report to
tangible form. If the discoverable factual
observations, tests, supporting data, calcula-

tions, photographs, or opinions of an expert
who will be called as an expert witness
have not been recorded and reduced to tan-
gible form, the examiner may order these
matters reduced to tangible form and pro-
duced within a reasonable time.

(9) Statements. Any person,
whether or not a party, shall be entitled to
obtain, upon written request, his own state-
ment previously made concerning the mat-
ter whch is the subject of the hearing, or its
subject matter, which is in the possession,
custody or control of any party. If the re-
quest is refused, the person may move for
an examiner's order under the Administra-
tive Procedure Act, Texas Government
Code, Chapter 2001.091. For the purpose of
this paragraph, a statement previously made
is'

(A) a written statement
signed or otherwise adopted or approved by
the person making it, and

(B) a stenographic, mechani-
cal, electrical or other type of recording, or
any transcription thereof which 1s a substan-
tially verbatim recital of a statement made
by the person and contemporaneously re-
corded

(c) Exemptions. The following mat-
ters are protected from disclosure by privi-
lege:

(1) Work product. The work
product of an altorney, subject to the excep-
tions of Texas Rules of Civil Evidence,
§503(d). which shall govern as to work
product as well as to attorney-client privi-
lege

(2) Experts. The identity, mental
impressions and opinions of an expert who
has been tnformally consulted or of an ex-
pert who has been retained or specially
employed by another party in anticipation
of, or preparation for, trial or any docu-
ments or tangible things containing such
information 1f the expert will not be called
as an expert witness, except that the iden-
tity, mental impressions and opinions of an
expest who will not be called to testify as an
expert and any documents or tangible things
containing such impressions and opinions
are discoverable if the consulting expert’s
optnion or impressions have been reviewed
by a testifying expert.

(3) Written  statemenis. The
written statements of potential witnesses
and parties, when made in connection with,
or 1n anticipation of, the prosecution, inves-
tigation, defense or protest of the particular
application or petition that ts the subject of
the proceeding, except that persons,
whether parties or not, shall be entitled to
obtain, upon request, copies of statements
they have previously made concerning the
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application or petition or its subject matter
and which are 1n the possession, custody, or
control of any party. The term "wntten
statements” includes

(A) a written statement
signed er otherwise adopted or approved by
the person making it; and

(B) a stenographic, mechani-
cal, electrical or other type of recording, or
any transcription thereof which is a substan-
tially verbatim recital of a statement made
by the person and contemporaneously re-
corded For purpose of this paragraph, a
photograph is not a statement.

(4) Party communications.
Communications between agents or repre-
sentatives or the employees of a party to the
hearing or communications between a party
and that party’s agents, representatives or
employees, when made in connection with
the prosecution, investigation, defense or
protest of the particular application or peti-
ton that 1s the subject of the particular
proceeding, or in anticipation of the prose-
cution, protest, or defense of any claims
made 1n a part of the pending hearing This
exemption does not include communica-
tions prepared by or for experts that are
otherwise discoverable For the purpose of
this paragraph, a photograph 1s not a com-
munication

(5 Other privileged informa-
tion, Any Matter Protected from Disclosure
by Any Other Privilege. Upon a showing
that the paity seeking discovery has sub-
stantial need of the matenals and that the
party 1s unable without undue hardship to
obtain the substanual equivalent of the ma-
terials by other means, a party may obtain
discovery of the materials otherwise exempt
from discovery by paragraphs (3) and (4) of
this subsection Nothing in this subsection
shall be construed to render non-
discoverable the identity and location of any
potential party, any person having knowl-
edge or relevant facts, any expert who is
expected to be called as a witness during
trial, or of any consulting expert whose
opiions or umpressions have been reviewed
by a testifying expert.

(d) Presentation of objections Ei-
ther an objection or a motion for prolective
order made by a party to discovery shall
preserve thal objection without further sup-
port or action by the party unless the
objectton or motion 1s set for spectal hear-
ing and determuned by the examiner At any
reasonable time, any party may request a
special hearing on any objection or motion
for protective order The failure of a party
to obtain a ruling prior to trnial on any
objection to discovery or motion for protec-
tive order does not waive such objection or
motion. In objecting to an appropriate re-

quest within the scope of subsection (b) of
this section, a party seeking to exclude any
matter from discovery on the basis of an
exemption or immunity from discovery,
must specifically plead the particular ex-
emption or immunity from discovery relied
upon and at or prior to any special hearing,
shall produce any evidence necessary to
support such claim either 1n the form of
affidavits served at least seven days before
the special hearing or by testimony. If the
examiner determines thal an in camera in-
spection and review by the examiner of
some or all of the requested discovery is
necessary, the objecting party must segre-
gate and produce the discovery to the exam-
iner in a sealed wrapper or by answers
made 1n camera to deposition questions, to
be transcribed and sealed in event the
objection 1s sustained When a party seeks
to exclude documents from discovery and
the basis for objection is undue burden,
unnecessary expense, harassment or annoy-
ance, or nvasion of personal, constitutional,
or property rights rather than a specific
immunity or exemption, it 1s not necessary
for the examiner to conduct an inspection
and review of the parucular discovery be-
fore ruling on the objection After the date
on which answers are to be served,
objections are waived unless an extension
of time has been obtained by agreement or
order of the examiner or good cause 1s
shown for the failure to object within such
period.

(e) Protective orders On motion
specifying the grounds and made by any
person against or from whom discovery 1s
sought under these rules, the examiner may
make any order in the interest of justice
necessary to protect the movant from undue
burden, unnecessary expense, harassment or
annoyance, or invasion of personal, consti-
tutional, or property rights. Insofar as the
applicant 1s claiming confidentiality of any
part of the permut application, the applicant
shall request a protective order at the time
that jurisdiction 1s taken. All other claims of
confidentiality shall be handled as they
arise, according to the timelines established
under subsection (a) of this section. Unless
amended by the examiner, a standard order
developed by the Office of Hearings Exam-
iners shall be used Mouons or responses
made under this secuon may have exhibits
attached including affidavits, discovery
pleadings, or any other documents Specifi-
cally, the examiner's authority as to such
orders extends to, but 1s not limited by, any
of the following

(1) ordering that requested dis-
covery not be sought 1n whole or 1n part, or
that the extent or subject matter of discev-
ery be limited, or that it not be undertaken
at the time or place specified,

(2) ordering that the discovery
be undertaken only by such method or upon

such terms and conditions or at the ume and
place directed by the examiner.

(f) Duty to supplement A party
who has responded to a request for discov-
ery that was correct and complete when
made is under no duty to supplement his
response to include information thereafter
acquired, except the following shall be sup-
plemented not less than 30 days prior to
trial unless the examiner finds that a good
cause exists for permitting or requiring later
supplementation

(1) A party 15 under a duty rea-
sonably to supplement his response if he
obtains information upon the basis of
which

(A) he knows that the re-
sponse was incomplete and incorrect when
made,

(B) be knows that the re-
sponse, though correct and complete when
made 1s no longer true and complete and the
circumstances are such that faiure to amend
the answer is in substance misleading; or

(2) If the party expects to call an
expert witness when the idenuty or the sub-
Ject matter of such expert witness' testi-
mony has not been previously disclosed in
response to an appropriate inquiry directly
addressed to these matters, such response
must be supplemented to include the name,
address and telephone number of the expert
witness and the substance of the tesurnony
concerning which the expert witness is ex-
pected to tesufy, as soon as 1s practical, but
in no event less than 30 days prior to trial,
except on leave of the examuner.

(3) Inaddition, a duty to supple-
ment answers may be imposed by order of
the examuner or agreement of the parties, or
at any time prior o tnal, through new re-
quests for supplementation or prior answers

(g) Discovery Disputes

(1) Duscovery motions All dis-
covery motions shall contain a certificate by
the party filing same that efforts to resolve
the discovery dispute without the necessity
of examiner intervention have been at-
tempted and failed.

(2) Motions to Compel and for
Protecuve Orders Whenever a discovery
dispute arises, the disputing party shall file
a motion to compel or for protective order
Any response shall be filed within five
working days of receipt The response may
be a showing of good cause for extra time
to respond The examuner shall rule within
five working days of the response.

(3) Finality of Examiner's Rul-
ing No discovery issues shall be cerufied to
the commuission.
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§265 38 Stipulations Regarding Discovery
Procedure  Unless the examiner orders
otherwise, the parties may. by written
agreement

(1) provide that depositions be
taken before any person, at any time or
place, upon any notice, and n any manner
and when so0 taken may be used like other
depositions, and

(2) modify the procedures pro-
vided by these rules for other methods of
discovery An agreement affecting a depost-
tion upon oral examination 1s enforceable if
the agreement ts recorded tn the deposition
transcript

§265 39 Discovery and Production of Doc
wuments and Things for Inspection, Copying
or Photography.

(a) Procedure Any party may <erve
upon any other party a request

(1) to produce and permit the
party making the request or someoae acting
on his behalf, to inspect, sample, test, pho-
tograph, and/or copy. any designated docu-
ments or tangible things which constitute or
contain matters within the scope of and
subject to the limitations of §265 37 of this
title (relating to Forms and Scope of Dis-
covery. Protective Orders, Supplementation
of Responses) which are 1n the possession,
custody or control of the party upon whom
the request 1s served, or

(2) to permut entry upon desig-
nated land or other property 1n the posses-
ston or control of the party upon whom the
request is served for the purpose of 1nspec-
tion and measuring, surveying. photograph-
g, testing. or sampling the property or any
designated object or operation withun the
scope of §205.37 of this utle (relating to
Forms and Scope of Discovery, Protective
Orders. Supplementation of Responses)

(3) the request shall set forth the
items to be inspected either by individual
stem or by category. and describe each item
and category with reasonable parucularity
The request shall specify a reasonable ume,
place and manner for making the nspection
and performing the related acts

(4) the party upon whom the re-
quest 1s served shall make the documents
available 1n Texas and shall serve a written
response which shall state, with respect to
each ttem or category of items, that inspec-
tion or other requested action will be per-
mitted as requested, and he shall thereafter
comply with the request. except only to the
extent that he makes objections 1n writing to
particular items, categories or 1tems, stating
specific reasons why such discovery should
not be allowed

(5) a true copy of the request
and response. together with proof of the
service thereof on all parties shall be filed
promptly with the examiner by the party
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making 1t, except that any documents pro-
duced 1n response to a request need not be
fuled

(6) party who produces docu-
ments for inspection shall produce them as
they are kept in the usual course of busi-
ness, or shall orgamize and label them to
correspond with the categories in the re-
quest The exammner may require all docu-
ments to be produced n usable form, which
may require production of computer disks.
The examiner may also require a party to
provide reasonable (ndictes to its documents
or computerized information produced in
response to discovery requests, and to main-
tain a log of documents produced

(7) testing or examination shall
not extend to destruction or materal alter-
ation of an article without notice. hearing,
and prior approval by the examiner

(8) 1n order to avoid unneces-
sary duplication, the examuner shall, when-
ever convenlent, group parties for document
production

(9) the examiner may determine
on a case by case basis a reasonable atloca-
uon of costs assoctated with the production.

(b) Time The request shall be
served upon every party to the hearing. The
party upon whom the request 1s served shall
serve a written response and objections, if
any, within 21 days after the service of the
request The ume for making a response
may be shortened or lengthened by the ex-
aminer

(c)  Order. If objection 15 made to a
request or o a response, euther parly may
file a motion and seek relief pursuant to
§205 37 of this utle (relating to Forms and
Scope of Discovery, Protecuve Orders,
Supplementation of Responses), or §265 50
of this title (relating to Abuse of Discovery,
Sanctions)

§205 40 Interrogatories 1o Puarties

(a) Any party may serve upon any
other party written interrogatories to be an-
swered by the party served. or. if the party
served 1s a public or private corporation, or
a partnership or association. or governmen-
tal agency, by an officer or agent who shall
furnish such informatton as 1s available to
the party Upon request of the examuner, a
true copy of the nterrogatories and the weut-
ten answers or objections, together with
proof of service, shall be filed promptly
with the examiner by the party making
them. except that when an interrogatory s
answered by reference as permuted in para-
graph (2) of this subsection, the records sc
referenced need not be filed

(1) Service When a party s
represented by an attorney, service of inter-
rogatories and answers to interrogatories

shall be made on the attorney unless service
upon the party himself 1s ordered by the
examiner. Copies of all interrogatories and
answers to interrogatories shall be sent to
every other party.

(2) Scope Inturrogatories may
relate to any matters which can be inquired
into under §265.37 of this title (relating to
Forms and Scope of Discovery: Protective
Orders; Supplementation of Responses), but
the answers, subject to any objections as to
admissibility, may be used only against the
party answering the interrogatories Where
the answer to an interrogatory may be de-
rived or ascertained from public records. or
from the business records of the party upon
whom the interrogatory has been served or
from an examination, audit or 1nspection of
such business records, or from a compila-
tion, abstract or summary based thereon,
and the burden of deriving or ascertaining
the answer 1s substantially the same for the
party serving the interrogatory as for the
party served, 1t is sufficient answer to such
interrogatory to specify the records from
which the answer may be derived or
ascertained and, if applicable, to afford the
party serving the interrogatory reasonable
opportunity to examune. audit or inspect
such records and to make copies. compila-
tions, abstracts or summaries The specifi-
cation of records provided shall include
sufficient detail to permit the interrogating
party to locate and identify as readily as can
the party served, the records from which the
answers may be ascertained.

(3) Duscovery Periods  The
avalabilty of interrogatories shall be hm-
tted according to the discovery period, as
described in §265 36 of this title (relating to
Discover 1n Hearings)

(A) In the first or second dis-
covery pertod each party shall be allowed to
serve one set of interrogatories, as permitted
in the Texas Rules of Civil Procedure. Rule
168(5) If the applicant has used interroga-
tortes during the first discovery period, the
interrogatories shall be considered as part of
the total number of interrogatories the appli-
cant is allowed during the second discovery
period.

(B) In the third discovery
pertod, each party shall also be allowed a
second set of 20 interrogatories

(b) Interrogatories may be served
after a deposiion has been taken. and a
deposition may be sought after interrogato-
ries have been answered but the examiner,
on motion of the deponent or the party
interrogated, may make such protectuve or-
der as Justice requires.

(c) Unless other time lumits are set
by the examiner or by agreement of the
parties, the party upon whom the interroga-
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tories have been served shall serve answers
upon the party submitting the interrogato-
ries within the time specified by the party
serving the interrogatories, which specified
time shall not be less than 21 days after the
service of the interrogatories. The examiner
may enlarge or shorten the time for scrving
answers or objections.

(d) The number of questions, in-
cluding subsections, in a set of interrogato-
ries served during the first or second
discovery period shall be himited so as not
to require more than 30 answers In the
second set of interrogatories allowed in the
third discovery period, the interrogatories
shall be limited so as not to require more
than 20 answers. Each part of a compound
question will be considered a separate ques-
tion. No more than two sets of interrogato-
ries may be served by a party to any other
party, except by agreement or as may be
permitted by the examiner upon a showing
of good cause. The examiner may reduce or
enlarge the number of interrogatories or sets
of interrogatories 1f justice so requires Fur-
thermore, the examiner may group parties
specifically for discovery purposes, in order
to limit the number of questions that must
be answered by any party. In the event that
parties are grouped, the examiner may in-
crease the allowable number of interrogalo-
ries beyond that specified in the Texas
Rules of Civil Procedure, Rule 168(5) to the
extent fairness requires. The provisions of
§265.37 of this title (relating to Forms and
Scope of Discovery, Protective Orders,
Supplementation of Responses) are applica-
ble for the protecuon of the party from
whom answers to interrogatories are sought
under this section.

(e) The nterrogatories shall be an-
swered separately and fully 1n writing under
oath. Answers to interrogatories shall be
preceded by the question or interrogatory to
which the answer pertains. True copies of
the interrogatories, and answers and
objections thereto, shall be served on all
parties or their attorneys, and copies thercof
shall be provided to any additional parties
upon request. The answers shall be signed
and verified by the person making them and
the provisions of §263 7 of thus title (relat-
g to Affidavit by Representative) shall not
apply

() A party may serve writien
objections to specific interrogatories or por-
tons thereof Objections must be served
within 14 days of recewving the interrogato-
ries Answers only to those interrogatories,
or portions thereof, to which objection 15
made, shall be deferred unul the objections
are ruled upon and for such addiional ime
thereafter as the examiner may direct

§265 41 Requests for Admussiony
(a) Request for admussion

(1) At any ume after jurisdiction
over the applicaon or petition has been

taken by the examiner, except as provided
1n §265 51 of this title (relating to Sanctions
for Failure to Serve or Deliver Copy of
Pleadings and Motions). a party may serve
upon any other party a wrntten request for
the admission, for purposes of the pending
proceeding only, of the truth of any matters
within the scope of §26537 of this title
(relating to Forms and Scope of Discovery,
Protective Orders, Supplementation of Re-
sponses) set forth in the request that relate
to statements or opimons of fact or of the
application of law to fact, including the
genuineness of any documents described 1n
the request Except by agreement of the
parties or upon leave of the examuner, a
party may serve only one set of admissions
upon any other party

(2) Copies of the documents
shall be served with the request unless they
have been or are otherwise furmshed or
made available for wspection or copying
Whenever a party 1s represented by an attor-
ney of record. service for a request for
admussions shall be made on his attorney
unless service on the party himself s or-
dered by the examiner Upon request of the
examtner, a true copy of a request for ad-
missions  or of a  wrtten  answer  or
objection, together with proof of the service
thereof, shall be promptly filed with the
examuner by the party making ut

(3) Each matter of which an ad-
mussion 1s requested shall be separately set
forth The examiner may specify the dates
by which the admission may be served.
answered, specifically denied o1 objected 10
as provided wn this secion The mater 15
admitted without necessity of an examiner's
order unless, within 14 days after service of
the request, or within such time as the ex-
amuner may allow, or as otherwise agreed
by the parties, the party to whom the re-
quest 1s directed serves upon the party re-
questing the admission a written answet or
objection addressed to the matter, signed by
the party or by his attorney

(4) If objecuon 10 a requested
admission 18 made, the reason therefore
shall be stated

(5) The answer 10 a requested
admission shall specifically deny the matter
or set forth in detail the reasons that the
answering party cannot tiuthfully admit or
deny the matter A demal shall faurly meet
the substance of the requested admission,
and when good faith requires that a party
quahfy his answer or deay only a part of the
matter of which an admission 15 requested,
he shall specify so much of 1t as 15 true and
qualify or deny the remainder

(6)  An answering party may not
give lack of intormation or knowledge as a
reason for falure to admut or deny unless he
states that he has made reasonable nquiry
and that the information known or easly
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obtainable by him 15 insufficient to enable
him to admit or deny

(7) A party who considers that a
matter of which an admussion is requested
presents a genuine issue for hearing may
not, on that ground alone, object to the
request, he may, subject to the provisions of
§265.50 of this title (relating to Abuse of
Discovery, Sanctions), deny the matter or
set forth reasons why he cannot admit or
deny 1t

(b) Effect of admissions

(1) Any matter admutted under
this section 1s conclusively established as to
the party making the admission unless the
examuner, on motion and for good cause
shown, permits withdrawal or amendment
of the admussion

(2) Subject to the provisions of
§265 37 of thss utle (relating to Forms and
Scope of Discovery, Protective Orders,
Supplementation of Responses) governing
duty to supplement discovery responses, the
examiner may permit withdrawal or amend-
ment of responses and deemed admissions
upon a showing of good cause for such
withdrawal or amendment 1if the examner
finds that the parties relying upon the re-
sponses and deemed admissions will not be
unduly prejudiced and that the presentation
of the meruts of the proceeding will not be
subserved thereby

§265 42 Depositions

(a) Type of Deposition The types
of uepositions allowed shall include those
under the Texas Rules of Civil Procedure,
Rule 202 The deposing party shall have the
option of selecting the type of deposition,
but 1n all cases a recording shall be made.
‘When a party seeks a deposition that 1s not
transcribed by a court reporter, any other
party may, at its own cost, provide for a
court reporter

(b)  Deposiion Witnesses. The ex-
aminer may order that all deposition
witnesses be made available in Texas At
the ume of deposition the witness shall be
prepared to testfy about those issues and
opinions for which the witness 15 identified.

$265 43 Issuunce of Commission to Take
Deposiion On hus own motion or on the
written request of any party to a contested
case pending before him, and on deposit of
sums as required by the Admumstrative Pro-
cedures Act, an examiner shall 1ssue a com-
mission, addressed to the several officers
authorized by statute to take depositions, 1o
require that the deposition of a witness be
taken. which commission shall authorize the
1ssuance of any subpoenas necessary to re-
quire that the witness appear and produce,
at the time the deposition 15 taken, books,
records, papers, or other objects as may be
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necessary and proper for the purposes of the
proceeding.

§265.44 Witness Shall Comply with Dis-
covery. In the case of failure of a person
to comply with a subpoena or commission
to take deposition issued pursuant to these
rules, the party requesting the subpoena or
commission to take deposition, may bring
svit to enforce the subpoena or commission
to take deposition in a district court, either
in Travis County. or in the county in which
the subject hearing may be held.

§265 45 Now-Stenographic Recording; De-
position by Telephone

(a) Non-Stenographic  Recording.
Any party may cause the testimony and
other available evidence at a deposition
upon oral examination to be recorded by
other than stenographic means, including
videotape recordings, upon leave of the ex-
aminer, and the non-stenographic recording
may be presented at trial in lieu of reading
from a stenographic transcription of the de-
position, subject to the following

(1) Any party intending to make
a non-stenographic recording shall give five
days' notice to all other parties by mail,
return recelpt requested, and shall specify in
said notice the type of non-stenographic
recording which will be used.

(2) After notice is given, any
party may make a motion for rehef under
§265.37 of this title (relating to Forms and
Scope of Discovery; Protective Orders;
Supplementation of Responses). If a special
hearing session is not held prior to the
taking of the deposition, the non-
stenographic recording shall be made sub-
Ject to the examiner's ruling at a later tume.

(3) Any party shall have reason-
able access to the orginal recording and
may obtain a duplicate copy at his own
expense

(4) The expense of a non-
stenographic recording shall not be taxed as
costs, unless before the deposition 1s taken,
the parties so agree. or the examiner so
orders. for good cause shown, on motion
and notice

(5) The non-stenographic re-
cording shall not dispense with the requure-
ment of a stenographic transcription unless
the examiner shall so order on motion and
notice before the deposition is taken and
such order shall make such provision con-
cerning the manner of taking, preserving
and filing the non-stenographic recording as
may be necessary to assure that the re-
corded testimony will be intelhigible, accu-
rate and trustworthy Such order shall not
prevent any party from having stenographic
transcription made at his own expense. In
the event of an appeal, the non-stenographic

recording shall be reduced to writing at the
expense of the party making the recording.

(b) Deposition by telephone. The
parties may stipulate in writing, or the ex-
aminer may. upon motion, order that a de-
position be taken by telephone. For the
purposes of this section and §265.43 of this
title (relating to Issuance of Commission to
Take Deposition) and §274 71 of this title
(relating to Abuse of Discovery: Sanctions),
a deposition taken by telephone is taken in
the district and at the place where the depo-
nent 15 to answer questions propounded to
him

§265.46  Fadure of Party or Wuness to
Attend or to Serve Subpocna; Expenses.

{(a) Failure of party giving notice to
attend If the party giving the notice of the
taking of an oral deposition fails to attend
and proceed therewith and another party
attends 1n person or by attorney pursuant to
the notice, the examiner may recommend
that the commuission order the party giving
the notice to pay to such other party the
reasonable expenses tncurred by him and
his attorney in attending. including reason-
able attorney fees.

(b) Failure of witness to attend If a
party gives notice of the taking of an oral
deposition of a witness and the witness does
not attend because of the fault of the party
giving the notice, if another party attends in
person or by attorney because he expects
the deposition of that witness to be taken,
the examiner may recommend that the com-
mission order the party giving the notice to
pay to such other party the reasonable ex-
penses incurred by him and his attorney in
attending, including reasonable attorney
fees

§265.47 Depovinon Examination, Cross-
Exarmination and Objections

(a) Written cross-questions on oral
examination. At any ume before the expira-
tion of ten days from the date of the service
of the notice to take oral deposition, any
party, 1n lieu of participating in the oral
examination may serve written questions on
the party proposing to take the deposition
who shall cause them to be transmutted to
the officer authorized to take the deposition
who shall propound them to the witness and
record the answers verbatim.

(b) Oath Every person whose de-
position 1s taken upon oral examination
shall be first cautioned and sworn to testify
the truth, the whole truth and nothing but
the truth

(¢) Examination The witness shall
be carefully examined, his testimony shall
be recorded at the time it is given and
thereafter transcribed by the officer taking
the deposition or by some person under his
personal supervision

(d) Objections to testtmony The
officer taking the oral deposition shall not
sustain objections made to any of the testi-
mony or fail to record the testimony of the
witness because an objection 1s made by
any of the parties or attorneys engaged 1n
taking the testimony. Any objections made
when the deposition is taken shall be re-
corded with the tesumony and reserved for
the action of the examiner before whom the
cause is pending Absent express agreement
recorded in the deposition to the contrary

(1) objections to the form of
questions or the nonresponsiveness of an-
swers are waived if not made at the taking
of an oral deposition, and

(2) except as provided 1n para-
graph (1) of this subsection, or unless other-
wise provided by agreement of the parties
recorded by the officer (n the deposition
transcript, the examuner shall not be con-
fined to objections made at the taking of
testimony

§265 48. Submussion to Witness, Changes,
Signming

(a) When the testimony 15 fully
transcribed, the deposition officer shall
transmit or provide the original deposition
transcript to the witness or if the witness 1s
a party with an attorney of record, to the
attorney of record, for examination and sig-
nature, by the witness before any officer
authorized to admunister an oath, unless
such examination and signature are waived
by the witness and by the parties

(b) No erasures or obliterations of
any kind are to be made to the origmal
testimony as transcribed by the deposition
officer. Any changes in form or substance
which the witness desires to make shall be
furnished to the deposition officer by the
witness, together with a statement of the
reasons gwven by the witness for making
such changes. The changes and the state-
ment of the reasons for the changes shall be
attached to the deposition by the depositions
officer. The deposition transcript and any
changes shall then be subscribed by the
witness under oath, before any officer au-
thorized to adminwster an oath, unless the
parties by stipulaion watve the signing or
the witness 1s 1l or cannot be found or
refuses to sign

(c) If the witness does not sign and
return the original deposition transcripl
within 20 days of its submussion to him or
his counsel of record, the deposition officer
shall sign a true copy of the transcript and
state on the record the fact of the waiver of
examunation and signature or of the illness
or absence of the witness or the fact of the
refusal to sign together with the reason, 1f
any, given therefor. The copy of the deposi-
tion transcript may then be used as fully as
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though signed. unless on motion to sup-
press, made as provided in §265 49 of this
title (relaung to Use of Deposition Tran-
scripts in Commusston Proceedings). the ex-
amuner determines that the reasons given for
the refusal to sign require tejection of the
deposition in whole or in part.

§265.49 Use of Deposition Transeripts in
Commission Proceedings

(a) Use of deposition transcript in
same proceeding

(1) Use of depositions At trial
or upon a hearing on a mouon, any pait or
all of a deposition taken in the same pro-
ceeding, insofar as admissible under the
Texas Rules of Civil Evidence, may be used
by any person for any purpose against any
party who was present or represented at the
taking of the deposition or who had reason-
able notice thereof Further, the Texas
Rules of Civil Evidence shall be applied to
each questton and answer as though the
witness were then present and testifying
Depositions shall include the original tran-
scripts or any certified copies thereof Un-
avalability of the deponent 1S not a
requirement for admissibility

(2) Included within meanmng of
"same pioceeding " Subsutution of parties
pursuant to these rules does not atfect the
right to use depositions previousiy taken

(3) Parties joined after deposi-
uon taken 1f one becomes a party after a
deposttion 1s taken and has an interest simi-
lar to that of any party described 1n pata-
graphs (1) or (2) of thus subsection, the
deposttion 15 adimissible against hum #f he
has had a reasonable oppottunity, atter be-
coming a party. to redepose the deponent,
and has faled to exercise that opportunity

(b) Use of deposition transcript
taken 1n different proceeding At trial or
upon the hearing of a moton or an mterloc-
vlory proceeding before an examiner, any
part or all of a deposition taken 1 a differ-
ent proceeding may be used subject to the
provisions and requirements of the Texas
Rules of Civil Evidence Further. the Texas
Rules of Cvil Evidence shall be applied to
each question and answer as though the
witness was then present and testifying

(c) Motion 1o suppiess When a de-
posttion transcript has been delivered by the
depositon officer and notice of dehvery
given at least one enure day before the day
on which the case 1s called tor trial, etrors
and irregularities 1w the notice of delivery,
and errors 1 the manner 1n which the testi-
mony 15 transcribed or the deposttion uan-
senpt 1s prepared, signed, certified, sealed,
endorsed, delivered, or otherwise dealt with
by the deposition officer under §265 48 of
this title (relating to Submussion to Witness,
Changes, Signing) are waived, unless a mo-

tion to suppress the deposition transcript or
some part thereof is made and notice of the
written objections made in the motion 1s
given to every other party before trial com-
mences.

This agency hereby cerliies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt

Issued in Austin, Texas, on January 31, 1994

TRD-9435406 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource
Conservation
Commission

Earliest possible date of adoption March 7,
1994

For further information, please cail (512)
463-8069

4 ¢ ¢

Subchapter E. Special Sanc-
tions Rules Relating to
Freezing the Process

® J0 TAC §§265.50-265.55

The new sections are proposed under the
Texas Water Code, §5103 and §5105,
which provides the Texas Water Commussion
with the authoriy to adopt any rules neces-
sary to cany out its powers and duties under
the Water Code and ather laws of Texas and
to establish and appiove all genetal policy of
the commussion

§265 50 Abwse of Duscovery, Sunctions,

(a) Moton for sanctions or order
compelling discovery. A party, upon rea-
sonable notice to all other parties and to all
other persons affected thereby, may apply
for sanctions or an order compelling discov-
ery as follows

(1) Mouon According to
subparagraphs (A)-(C) of thus paragraph.
the discovering party may move for an nr-
der compelling a designation, an appear-
ance, an answer Or answers, or inspection or
producuon tn accordance with the request,
or apply to the examiner for imposition of
any sancuon authorized by subsection (b)(2)
of this section without the necessity of first
having obtained an examiner’s order com-
pelling such discovery

(A) if a party or other depo-
nent which 1s a corporation or other entty
fails to designate the persons or persons to
testify on the deponent’s behalf, and, if the
deponent so desires, the matters on which
each person designated will tesufy, or

(B) 1f a party, or other depo-
nent. or a person designated to tesufy on
behalf of a parly or other deponent fals

(1) to appear before the
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officer who is to take his deposition, after
being served with a proper notice; or

(11) to answer a question
propounded or submitted upon oral exami-
nation or upon written questions; or

(C) if a party fauls

(1) to serve answers or
objections to interrogatories submitted un-
der §265 40 of this title (relaung to Inter-
rogatories to Parties), after proper service of
the interrogatorics, or

(1) to answer an interrog-
atory submitted under §265.40 of this title
(relating to Interrogatories to Parties), or

(1) to serve a wrilten re-
sponse to a request for tnspection under
§265.39 of thus utle (relating to Discovery
and Production ef Documents and Things
for Inspection, Copying or Photographing),
after proper service of the request, or

(tv) to respond that dis-
covery will be permitted as requested or
falls to permuit discovery as requested in
response to a request for inspection submit-
ted under §265 39 of this utle (relating to
Discovery and Production of Documents
and Things for Inspection, Copying or Pho-
tographing)

(D) when taking a deposition
on oral examination, the proponent of the
question may complete or adjourn the ex-
amination before he applies for an order.

(E) if the examiner denes
the motion 1 whole or in part, the examiner
may make such protecive order as he
would have been empowered to make on a
motion pursuant to §26537 of this utle
(relating to Forms and Scope of Discovery,
Protective Orders, Supplementation of Re-
sponses)

(F) Matenal musrepresenta-
uons, including musleading statements or
omussions of material information in any
application material, or in response to a
discovery request or 1n testunony, const-
tutes a violauon and may be punished by
the Examwer with the full range of sanc-
tons, including a recommendation of de-
nial, of the relief requested tn the hearing
by the responstble party

(2) Evasive or incomplete an-
swer For purposes of this section, an eva-
stve or incomplete answer 1s to be treated as
a faiure to answer

(3) Duspostion of moton to
compel award of expenses

(A) 1f the motion 1s granted.
the commussion may, after opportunity for
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hearing, order a party or deponent whose
conduct necessitated the motion or the party
or attorney advising such conduct or both of
them to pay the movant, the reasonable
expenses incurred in obtaining the order,
including reasonable attorney fees, unless
the commission finds that the opposition to
the motion was substantially justified or that
other circumstances make an award of ex-
penses unjust

(B) If the motion is denied.
the commission may, after an opportunity
for hearing. order the movant or attorney
advising such motion to pay to the party or
deponent who opposed the motion the rea-
sonable expenses incurred in opposing the
motion, including reasonable attorney fees,
unless the commission finds that the making
of the motion was substantially justified or
that other circumstances make an award of
expenses unjust.

(C) If the motion is granted
in part and denied in part, the commission
may, after an opportunity for hearing, ap-
portion in s order the reasonable expenses
incurred in relation to the motion among the
parties and persons in a just manner

(D) In  determining the
amount of reasonable expenses, including
attorney fees, to be awarded in connection
with a motion, the commission shall award
expenses which are reasonable 1n relation to
the amount of work reasonably expended in
obtatning an order compelling compliance
or in opposing a motion which is denied

(E) Commusston orders de-
scribed n paragraph (3)(A)-(C) of this sub-
section shall be subject to review on appeal
from the commission's final order

(4) Providing person's own
statement. If a party fails to comply with
any person’s written request for the per-
son's own statement as provided n
§265.37(b)(6) of this title (relating to Forms
and Scope of Discovery: Protective Orders;
Supplementation of Responses), the person
who made the request may move for an
order  compelling  compliance  with
§265 37(b)(0) of this utle (relating to Forms
and Scope of Discovery, Protective Orders,
Supplementation of Responses) If the mo-
tion is granted, the movant may recover the
expenses ncurred n obtainng the order,
including attorney fees, which are reason-
able in relauon to the amount of work rea-
sonably expended in obtaining the order

(b) Falure to comply with order or
with discovery requests

(1) Sanctions by court If a de-
ponent fals to appear or to be sworn or to
answer a question after being directed to do
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so by an examiner, the failure may be ap-
pealed to district court by the movant as
provided by law.

(2) Sanctions by examuner and
commission If a party or an officer, direc-
tor, or managing agent of a party or a
person designated under subsection (a)(1) of
this section to tesufy on behalf of a party
fails to comply with proper discovery re-
quests or to obey an order to provide or
permut discovery, including an order made
under subsection (a) of this section, the
examiner may impose any of the sanctions
authorized by §265.20 of this title (relating
to Sanctions for Failure to Comply with
Discovery Ruling) or he may. after notice
and hearing, make such orders, or recom-
mendations to the commussion, tn regard to
the failure as are just, and among others, the
following:

(A) an examiner'y order dis-
allowing any further discovery of any kind
or of a particular kind by the disobedient
party.

(B) a recommendation that
the commisston 1ssue an order charging all
or any portion of the expenses of discovery
or taxable hearing costs or both against the
disobedient party or the attorney advising
him,

(C) an exanuner’s order that
the matters regarding which the order was
made or any other designated facts shall be
taken to be established for the purposes of
the action 1n accordance with the claim of
the party obtaining the order,

(D)  an examiner’s order re-
fusing o allow the disobedient party to
support or oppose designated claims, or
prohibiting lum from introducing destgnated
matters in evidence,

(E) an examiner’s order
striking out pleadings. or parts thereof, or
staying further proceedings untl the order 15
obeyed The commission may 1ssue an or-
der dismissing, with or without prejudice,
the application, petition, or proceedings or
any part thereof, or

(F) 10 heu of any of the fore-
going ordets or recommendations or 1n ad-
dition thereto, the commisston may order
the party failing to obey the order or the
attorney advising hum, or both, to pay, at
such nme as ordered by the commusston,
the reasonable expenses, including reason-
able attorney fees, caused by the falure,
unless the commusston finds that the failure
was substantially justified or that other cir-
cumstances make an award of expenses un-

just Such an order shall be subject to
review on appeal when the commission’s
oider becomes final and appealable
pursuant to the Administrative Procedures
Act, Government Code, Chapter 2001,
Subchapter F.

(c) Abuse of discovery process in
seeking. making. or resisting discovery If
the examuner finds a party is abusing the
discovery process in seeking, making, or
resisung discovery or if the examiner finds
that any interrogatory or request for inspec-
tion or production is unreasonably frivo-
lous. oppressive, or harassing, or that a
response or answer is unreasonakly frivo-
lous or made for the purposes of delay, then
the examiner, or the commission may, after
notice and hearing, impose any appropriate
sanction authorized by §265.50 of this title
(relating to Sanctions for Failure to Comply
with Discovery Ruling) or authorized by
subsection (b)(2)(A)-(D), and (F), of this
section, or recommend that the commission
dismiss the proceedings as authorized by
subsection (b)(2)(E) of this section. Such
order of sanction shall be subject to review
on appeal when the commission's order be-
comes final,

(d) Failure to comply with §265 41
of thus title (relating to Requests for Admis-
$10n9)

(1)  Dcemed admission Each
matter of which an admission is requested
shall be deemed admitted unless, within the
time provided for in §265 41 of this title
(relating to Requests for Admission), the
party to whom the request 1s directed serves
upon the party requesting the admissions a
sufficient written answer or objection 1n
compliance with the requrements of
§265 41, addressed to each matter of which
an admission 1s requested For purposes of
this section, an evastve or incomplete an-
swer may be treated as a fatlure to answer

(2) Mounn The party who has
requested the admission may move to deter-
mine the sufficiency of the answers or
objections Unless the examiner determines
that an objection 15 jusufied, the examuner
may order that an answer be served. If the
exanmuner determines that an answer does
not comply with the requirements of
§205 41 of this utle (relating to Requests
for Admission). the examiner may order
either that the matter be admutted or that an
amended answer be served The provisions
of subsection (a)(3) of this section apply to
the award of expenses incu:red n relaton
to the motion

(3) Expenses on faiure to ad-
muit If aparty faus to admit the genuineness
of any document or the truth of any matter
as requested under §265 41 of this utle (re-
lating to Requests for Admussion) and if the
party requesting the admissions thereafter
proves the geauineness of the document or




the truth of the matter, he may apply to the
examiner for an examuner’s recommenda-
ton that the commission order the other
patty to pay the movant the reasonable ex-
penses incurred 1n making that proot, n-
cluding reasonable attorney fees The
commission may make the otder unless the
commtsston finds that

(A) the request was held
objectionable pursuant to §265 41(a) of this
utle (relatng to Requests for Admission),

(B) the admission
was of no substantial importance,

sought

() the party tailing to admat
had reasonable grounds to beheve that he
might prevad on the matter, ot

(D) there was othe
reason tor the tadue o admu

vood

(¢)  Fatlure to respond to or supple-
ment discovery A party who fails to re-
spond to o supplement his response to a
request for discovery shall not be entitled to
present evidence which the party was undel
a duty to provide 1n a response o1 supple-
mental 1esponse o1 1o offer the testumony of
an expeil wilness o1 of any other person
having knowledge of discoverable matter.
unless the exanuner finds that good cause.
sufficient to requite adnussion, exists The
burden of establishing good cause 15 upon
the party offering the evidence and good
cause must be shown wm the record

§265 81 Sancnons for Fathee to Senve o
Deliver Copyof  Pleadings and - Mo
nony 1t any party fails 1 serve on or
deliver to the other parties a copy of any
pleading. plea, moton. prefiled testimony
or prefiled objections, or other application
for an examiner’s order, the examuner may.
m his discreuon, on notice and heaiing

(1) order all o any part of such
document stuicken,

(2) duect that such party shall
not be permutied to present grounds fo
teliet, protest o defense contained therein,
of

(3)  recommend that the commis-
son requite such party to pay to the other
pditics the amount of reasonable costs and
expenses  ncluding reasonable  attormey
fees, ancurted as g result of the falure, or
make such other order with respect to the
farlure as may be just pursuant 10 §205 37
of thus title (relating o Foims and Scope of
Discovery, Protective Orders,
Supplementation of Responses)

§2608 82 Fmancial Sancuons for Speaial
Hearme Sessons, Objections

(a) If the examiner elects to recom-
mend that the commission award costs
pursuant to this section, the examiner shall
receive evidence of such costs at hearing

(b) I the commisston finds, upon
the examiner’s recommendation, that a spe-
cial hearing session, including a telephone
conference call. results from any of the
following acts or omssions of any of the
parties, the commussion may order that
costs, including reasonable attorney fees,
for the special hearing session be awarded
to the prevailing parties

(1) not dealing 1 good fauh,

(2) asserting a position, delay-
ing a hearing, or taking other action when a
party knows or when 1t 1s obvious that such
action would merely harass or maliciously
mjure another,

(3) concealing or failing to dis-
close that which the party 15 required by
law, by order of the examuner, or by agree-
ment of the parties to reveal,

(4) knowmngly using perjured
testmony or false evidence, or using such
testimony of evidence when 1t 15 obvious Lo
the culpable paity or when the culpable
party should have known that the testimony
was perjuted or the evidence was false,

(5) knowingly making a false
statement of law or fact, or making such a
statement when 1t 15 obvious to the culpable
party or when the culpable party should
have known, that the statement of law or
fact was false,

6) staung or alluding to any
matter that the paity has no reasonable basts
to believe 15 relevant to the case and that
will not be supported by admissible evi-
dence,

(7) asking any question that the
party has no i1easonable basis to believe is
relevant to the case and that 15 intended to
degrade a witness or other person,

(8) asking questions mn such a
mannet or form that will result in unreason-
ably delaying the hearing,

9)  engaging 1 undignified or
discourteous conduct which 13 degrading 10
any other party or to the examunet, or

{10) ntenuonally o habuually
violating any established rule of procedure,
of professional conduct. or of evidence

(¢) The commission may, upon rec-
ommendaton of the exanuner, order a party
andfoi the paity’s attoiney to pay to the
other parties the reasonable expenses, -
cluding reasonable attorney fees, wcurred
by the other parties as a result of

(1) proving at hearng any mat-
ter 1o which the sanctioned party refused to
stipulate prior to heanng but which 15

. PROPOSED  RULL)S

clearly not an 1ssue, provided evidence at
hearing establishes that the sanctioned party
had no reasonable evidentiary basis for re-
fusing to stipulate to the matter,

(2) disruptive conduct of any
party, party's witness, or party’s attorney
duning hearing Disruptive conduct may 1n-
clude, but 1s not limited to, the repeated
failure of a party’s witness to provide re-
sponstve answers while testifying, making
repentive, frivolous, or excessively lengthy
objections, loud, discourtcous, contemptu-
ous, profane, argumentative, or provocative
behavior by a party. the party’s witness, or
the party’s attorney: or the continuation of a
course of conduct at hearing in violation of
a ruling made by the examuner,

(3) aspecial hearing session, in-
cluding a telephone conference call, being
held

(A) to consider a request for
a protective order,

(B) to resolve discovery dis-
putes,

(C)  todetermune of a party 1s
not complying with any orders 1ssued by the
examiner,

(D) t  consider prefiled
objections, objections (o interrogatories. or
objections to admussions, or

(k) for any sumilar reason

(d) Objections It the commission
finds that any objections, including but nol
himited to, objections raised during open
heating. prefiled objections, objections to
nterrogatories, and objections to admus-
sions are baseless, needlessly voluminous or
lengthy. are raised 1n bad fauth, or for the
purpose of delay, the commission may or-
der the party andfor the party’s attorney
raising the objections to pay the reasonable
costs. including reasonable autorney  fees,
mcurred by the other parties as a result of
the filing of the objections

(e) The commission’s final order
may direct that the violating party pay those
cosls to the other parties, which include the
executive director and the public interest
counsel of the commission  Any costs
awarded to the executive director and the
public mterest counsel shall be deposited
mto the State Treasury in the manner pro-
vided by law:

3265 53 Faulure w ldennfv
Winesses  Absent good cause, a party
shall be barted from calling a witness who
was not histed on that party’s prehearing
witness hst, when used, or who failed to
give prefiled testumony

February 4, 1994 19 TexReg 775



82608 54 Fadure 1o denufy Testuno
m  Absent good cause, a witness shall be
barred from testifying about matters which
were  notadentified 1 that waitness
preheanng testimony summary, when used,
or m that wness” prefiled testimony

3265 55 Barrine Fxinbany

(a)  Absent good cause. an exhibat
shalf not be accepted into the record

(1 which was not pretded wih
the pretiled testmony,

(2} was not adenutied on the
protfering party’s prehearing exhibus tist, it
any. or

(3) was not tunely submitted to
the examiner and to all other parties. as
aligned. prior 1o 1l as requued

(A) by any of the exammer’s
preheaining orders,

(B) by wutten agreement ol
the parties, o

(C) by this chapter

by This section does not apply o
C1oss exanmunation exhibits

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency s authotty to
adopt

Issued n Austin, Texas, on Janudry 31, 1994

TRD 9435407 Mary Ruth Holder

Director Legal Services

Texas Natural Resource
Conservation
Comnussion

tarliest possible date of adoption March 7.
1994

For further information, please call
403 8069

* ¢ ¢

Chapter 274 Expediting the
Complex Heaiings

(512)

The Texas Natural Resource Conservation
(TNRCC or Commission) proposes the repeal
o* Chaptet 274 §§274 1274 9
274 21-274 24, 274 41 274 33, and
274 71-274 76, concertwng  Expediting the
Complex Hearnngs Repeal of these 1ules 1s
based on recommendations of the Pernut
Hearing Process Task Foice. a gioup of 1ep
resentatives  from  environmental, wdustry-
related and other special inlerest gioups as-
sembled to consider ways n which the hear-
mgs process coukd be streamlined and made
more fan

The Task Force recommended that the com-
plex hearings process does nol produce the
hme and cost savings anlicipated especially

19 TeaReg 776 February 4, 1994

durmg discovery puior to the application being
declared techmically complete Concurrently
with repealing these sections the Commussion
1S proposing amendments and new rules in
Chapter 265, Procedures Belore Public Hear-
ng, which inciude special procedures for
freezing the apphication prior to hearng and
discovery and sanction procedures The Task
Force believes the repeal of complex hear-
ngs process rules and adoption of amend-
ments to Chapter 265 will streamhine and
make the hearings process more fair Pro-
posed amendments to Chapter 265 are pub-
hshed in this 1ssue of the Texas Register

Stephen Muuck, division of budget and plan-
g, has deternuned that for the first five
years there will be no fiscal implications to
stale or local governmenis or to small
businesses as a result of the repeal of these
rules

Mr Minick also has determined that for each
year ol the tirst five years the repeals are in
effect the public beneit anticipated as a result
of the iepeal will be a more efficient conduct
of contested case hearngs There are no
economic costs anticipated to persons who
are aflected by the proposed repeal of these
tules

Comments on the proposed iepeal may be
submtted to TNRCC, Attention Clare
Arenson, Chvef Heaings Examiner, Office of
Hearings Examuners, P O Box 13087, Austin,
Texas 78711-3087

Subchapter A. General Rules
* 30 TAC §§274.1-274.9

ol duor s note The te of the following sectiony
peoposed forrepeal will not be published  The
socltons may heexamined i the offices of the
Lovas Natral Rosowrce Comvervation Comimis
st ot the Tows Register office, Room 248,
fames Larl Rudder Bulding, 1019 Bra.os Street,
Aistin )

The 1epeals are proposed under Water Code,
§5 103 and §5 105, which authonize the Com-
nmission 1o adopt any rules necessary to carry
out its powers and duties under the Code and
other laws ol this state and to establish and
approve alt general policy of the Commission

W27 Applicabiduy
N274 2 Defontionys

Q7S Dapanded Frve Nouce of Applica
on

0274 Epanded Scecond Notiee of Applt
catwon andior Hearmy for Compley Hear-
s

WTHS Awessment of Transeription Costs
Jor Complex Hearmegy

82740 Amcncing the Applicanon

T T Wahdrawing the Apphcanon

Texas Register o

§2748 Pleading Surprise Cost

§2749 Legal Documents, Size and Form

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt

Issued in Austin, Texas, on January 31, 1994

TRD-9435398 Mary Ruth Holder
Director, Legal Services
Texas Natural Resource
Conservation
Commission

Earliest possible date of adoption March 7,
1994

For tuther information, please call
463-8069

¢ ¢ ¢

Subchapter B. Prehearing Pro-
cedures for Complex Hear-
ings

* 30 TAC §§274.21-274.24

(Editor’s note The tcad of the following sec tions
proposed for repeal will not be published  The
seclions may be evamined i the offices of the
Teras Natwral Resowrce Conservation Commis-
sten or n the Texas Regisier office, Room 245,
lames Earl Rudder Bulding, 1019 Brazos Street,
Austin)

(512)

The repeals are proposed under Water Code,
§5 103 and §5 105, which authonze the Com-
misston to adopt any rules necessary to cary
out ts powers and duties under the Code and
other laws of this state and 1o establish and
approve all general policy of the Commission

§274 21 Taking Jurndicnion, Early Devig-
nation of Parties

§274 22 Prehearing Conference

§274 23
Objections

Prefded  Tesumony  and

§274 24 Supplementing Prefined Testumony
and Objections

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
tound to be within the agency’s authorty to
adopt
Issued in Austin, Texas, on January 31, 1994
TRD-9435399 Mary Ruth Holder
Drrector, Legal Services
Texas Natural Resource

Conservation
Comrssion

Earliest possible date of adoption March 7,
1994

For further nformation, please call
463-8069

¢ ¢ ¢

(512)




Subchapter C. Discovery and
Evidence

* 30 TAC §§274.41-274.63

(Editor’s note The text of the following sections

proposed for pepeal will not be published  The

sections may be examined in the offices of the

Tevas Nanoal Resawrce Conservation Comms

ston o1 the Texas Register office, Room 245,

lames Earl Rudder Bulding, 1019 Brazos Stiedt,

Austin)

The repeals are proposed under Waleir Code,
§5 103 and §5 105, which authonze the Com-
mission to adopt any rules necessary to carry
out its powers and duties under the Code and
other laws of this state and to establish and
approve all general policy of the Comnussion

§274 41 Discovery in Complex Hearingy

§274 42 Subscquent Designation of Add
nonal Purties; Discovery

§274.43 Service of Documents During Per-
mit Drafung, Local Reposaory for Applica
ton.

§274 44 Formy and Scope of Dicovery,
Protective Orders, Supplementation of Re-
APOINC

§27445 Supulanons Regardimg Dicovery
Procedure

§274 46 Divcovery and Production of Do
uments and Things for hispection, Copying
or Photography

S274 47 Wraten Interrogatories, Compel
luble Discovery

§274 48 Interrocatores 1o Parties
§274.49  Regquests for Admissiony

§274 50 Subpoena of Witnesses and for the
Production of Documentary Evidenc e

§274 51 Form of Subpocna
§274 52 Wunesy Shall Anend Hearing

§274 83
mony

Deposition 1o Perpetuate Test

N274 54 Evidence

§274 S5 DIosuance of Commuvvion to Take
Deposition

§274 560 Watness Shall Comply Wuh Diy

COVery

§274 57. Non-Stenograpiue Recordmg, De
posthon by Telephone

§274 58 Falure of Partv or Wuness 1o
Atend or to Serve Subpocna, Expenses

827459 Deposwion Examnation, (Cross
Exammanon and Objections

§27460 Submission to Wuness, Changes,
Stenng

N§274 61 Use of Deposition Fravscnpts an
Commusion Proceedmes

27462 Addional T'esumony

Y274 63 Rebunal

This agency hereby certiies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authotity o
adopt

Issued in Austin, Texas, on January 31, 1994

TRD-9435400 Mary Ruth Holder

Duector, Legal Sewvices

Toxas Natural Resource
Conservation

Commission

Earhest possible date of adoption March 7,
1994

For further nformation, please call
463-8069

¢ ¢ ¢

Subchapter D. Sanctions
e 30 TAC §§274.71-274.76

(Edum s note The 1exd of the followang secions
proposed for repeal widl not be published  The
sechions may be amied o the offices of e
Tevas Nutwal Resonrce Consersanon Connny
sion ot an the Texas Register office, Room 2158,
James Earl Rudder Bulding 1019 Brazos St
Atstin)

(512)

The repeals are proposed under Water Code,
§5 103 and §5 105, which authonze the Com-
mission 1o adopt any rules necessary to cany
out its powers and duties under the Code and
other laws of this state and to establish and
approve all general policy of the Comnussion

§2M4 71 Abuse of Discovery, Sanction

§274 72 Sunctiony for Fadure to Scrve o
Delver Copy of Pleadmes and Motions

R B
-

§274 73 Fmancial Sancions for Speaal
Hearmy Sessiony, Objectiony

W77 Fadure 1o Ldonafy Witnesses

§274 7S Fahwee 1o Tdennfy Tesimom

¢ PROPOSED  RULES

§274 76 Barring Exlubits

Thus agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt

issued n Austin, Texas, on January 31, 1994

TRD-9435404 Mary Ruth Holder
Director, Legal Services
Texas Natural Resource
Conservation
Commission

Earlest possible date of adoption March 7,
1994

For futher information, please call
463-8069

(512)

.

4 L4 ¢
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part 1. Texas Department
of Public Safety

Chapter 15. Diiver’s License
Rules

Examination Requirements
e 37 TAC §I5.58

The Texas Depaitment of Public Salety pio-
poses an amendment to §1555, concerning
Wauver of Road Test The title of the section
ts changed for uniformity with text Paragraph
(3) 15 added to clanfy {anguage ielating to
exammation requuements for advance
grade Paragraph (4) is added for clantying a
knowledge test and a skills test

Tom Haas, chief, Fiscal Affars, has deter-
mined that tor the first five-year penod the
section 1s m effect there will be no fiscal
imphcations for state or iocal government as
a result of enfoicing o1 administening the sec
tion The amendment 1s promulgated under
the authonty of the Texas Tax Code, Tile 2,
theretore, no analysis of the effect on small
businesses 1s requied

John Hall, inspector, has deternuned that for
each year of the st live years the section s
m effect the public benefit anticipated as a
result of entorcing the section will be to sim
phity the process tox oblainig a Texas Ditv-
er's License by not requiing a knowledge test
when the applicant has been licensed in an-
other junsdiction There will be no etiect on
small businesses There s’ no anticipated
economic cost to persons who are tequued {0
comply with the section as proposed

Comments on the proposal may be subnutied
to John C West, Ji, Texas Department of
Public Safety, Box 4087, Austn, Texas
78773-0001, (512) 465-2000

The amendment 1s pioposed under Texas
Cwil Statutes, Article 6687b, §1A, which pro-
vide the Texas Department of Public Safety
with the authonty to adopt rules that it deter-
nines .we necessary to etfectively admuuster
thus act

l:‘(m'uary 4, 1994 19 TexReg 777



§1555 Waver of Knowledge and Skills
Tests [Road Test]  Knowledge and skills
[road] tests are waived for persons holding
a valid out-of-state license when applying
for a Texas license of the same or lower
type

(1) The shkills [road] test 15
waived for applicants who hold a valid driv-
er's license from another state, territory,
province of Canada, military service of the
United States. or United States Armed
Forces hicense

(2) For applicants with expired
or no license, the complete exammation will
be given, wncluding the shills {road] test

(3 If the same or lower class
of license is applied for, the applicant
must pass only the vision tests. The
hnowledge and skills tests will be waived
for all applicants who present a valid out-
of-state license. If an advance in grade is
applied for, the applicant must pass the
vision tests and appropriate knowledge
tests and a shills test.

(4)  The term "hnowledge test”
neans written, computerized, or auto-
mated tests. The term "shills test™ means
driving or road tests,

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authonty 1o
adopt

Issued in Austin, Texas, on January 20, 1994

TRD 9435293 James R Wilson
Director
Texas Department of

Public Satety

Earlest possible date of adoption March 7,
1994

For further information, please call
465-2000

¢ ¢ ¢
Reciprocity in Driver Licens-
ing
e 37 TAC §1592

The Texas Depaniment ot Public Safety pro-
poses an amendment 1o §15 92, concerning
Interstate and Armed Forces Reciprocly The
amendment provides that members of the
mildary or its civilian components of a NATO
country may drive iy Texas on their country's
hcense or be 1ssued a Texas license after
they have met all of the licensing require-
ments except for the knowledge and skills
tests which will be wawed

(512)

Tom Haas, cheel, fiscal Affars, has deter-
mined that for the st five-year penod the
section 1s in effect there will be no thiscal
mphications for state or local government as
a result of enforcing or admmistering the sec-
tion

John Hall, inspector, has deternuned that for
each year of the first five years the section i1s

19 Techg 778  February 4, 1994

m elfect the public benefl anticipated as a
result of enforcing the section will be to sim-
phfy the process for obtaning a Texas Drnv-
er's License by not requinng a knowledge test
when the applicant has been licensed in an-
other yunisdiction. There will be no effect on
small businesses There is no anticipated
economic cost 1o persons who are required to
comply with the section as proposed

Comments on the proposal may be submdted
lo John C West, Jr, Texas Depariment of
Pubhic Safety, Box 4087, Austin, Texas
78773-0001, (512) 465-2000

The amendment 1s proposed under Texas
Cwii Statutes, Article 6687b, §1A, which pro-
vide the Texas Department of Public Safety
with the authority to adopt rules that it deter-
mines are necessary to eflectively administer
this Act

$1592 Interstate and Armed Forces Rea
procuty - The Department grants like reci-
procity for driver licensing to residents of
other states

(H-(5)

(6) The Department adheres 1o
the NATO Agreement signed in 1951 which
provides that the receiving state shall either

(No change)

(A)-(B) (No change)

(C) permut members of the
mulitary and its civilian components te oper-
ate a vehicle in Texas with the permut,
license, or maldary driving permit, appro-
priate for the dass of vehicle being
driven, 1ssued by the sending state (coun-
try) or a subdivision, or 15sue its own permit
( Texas license) after the applicant has taken
the required vision [and written] tests and
pad the required fee  The written knowl-
edge tests and driving shills [driving] test
will be warved when applying for a Texas
license of the same or lower type lin this
mstance] The members of the muiltary or
1ts cvilian components of a NATO country
may drive 1n Texas on thewr country’s li-
cense appropriate for the class of vebicle
being driven or be 1ssued a Texas lLicense
after they have met all of the licensing
requirements except for the written and
driving tests [road test], which will be
walved unless applying for an advance in
grade This provision applies only 1o the
actual members of the military or 1ts civil-
1an components, and 1t does not apply to the
spouse or dependent of the member

This agency hereby certihies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authorty to
adopt

Issued n Austin, Texas, on January 20, 1994

TRD-9435292 James R Wilson
Director
Texas Depariment of

Pubhc Salety

Earliest possible date of adoption Masch 7,
1994

Texas Register ¢

For further information, please call (512)
465-2000

¢ ¢ ¢
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part I. Texas Department
of Human Services

Chapter 52 Emergency
Response Services

The Texas Department of Human Services
(DHS) proposes amendments to §§52 101,
52 501, and 52 502, concerning defimtions of
program terms, bilhng and claims payment,
and reimbursement methodology, n its Emer
gency Response Services (ERS) chapter
The pu:pose of the amendments 1s 1o stream-
line the ERS reimbursement methodology by
combiing units of service, decreasing the
number of cost areas, deleling sections 1e-
garding DHS ownership of home unit equip-
ment to reflect current pvactices, and revising
the language for clarfication

Burton F Railord, comnussioner, has deter-
mined that for the first five- year period the
proposed sections will be n effect theie will
be no fiscal implications for state or local
government as a result o! enlorcing or adrmin
istering the sections

Mr Radord also has determined that for cach
year of the trst five years the sections are in
effect the public benefit anticipated as a1esult
of enforcing the sections will be that the pub-
he will have a better understanding of the
reimbursement methodology There will be no
effect on small busmesses There 1s no antici-
pated economic cost lo persons who are re-
cuned to comply with the proposed sections

Questions about the content of the proposal
may be directed lo Kathy E Hall at (512)
450-3702 in DHS's Raie Analysis Section
Written comments on the poposal may be
submitted to Nancy Murphy, Agency Liaison
Policy and Document Suppoit-009, Texas
Department of Human Services W-402, P O
Box 149030, Austin, Texas 78714-9030,
within 30 days of publication n the Texas
Register

Definitions
e 30 TAC §52.101

The amendment 1s proposed under the Hu
‘nan Resources Code, Title 2, Chapter 22,
which provides the depaitment with the au-
thonty to admimister public assistance pro-
grams  The amendment implements
§§22 001-22 024 of the Human Resources
Code

NI Defiminony of Program
Termy  The following words and terms
when used 1 this chapter. shall have the
following meamngs, unless the context
clearly indicates otherwise

[Local The geographic area 1o be
served by the provider agency, within the




radws of a local telephone call to the largest
city or town covered by the emergency
response contract.]

{Long distance-The geographic area
to be served by the provider agency. outside
the local call area of the largest city or town
covered by the emergency response con-
tract ]

This agency hereby certiies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authonty to
adopt

Issued In Austin, Texas, on January 31, 1994

TRD-9435392 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Depariment of
Human Seivices

Proposed date of adoption May 1, 1994

For further information, please call (512)

450-3765

¢ ¢ ¢

Claims
o 40 TAC §52.501, §52.502

The amendments are proposed under the
Human Resources Code, Title 2, Chapter 22,
which provides the department with the au-
thorty to admuuster public assistance pro-
grams The amendments implement
§§22 001-22 024 of the Human Resouices
Code

§52 501 Bulling and Clauny Paviment

(a) The lexas Board ot Human
Services sets the unit rate ceiling as speci-
fied in §52.502 of this title (relatmg to
Reimbursement Methodology for Emer-
gency Response Services). [cedhngs tor lo-
cal and long distance seivice delivery based
on data obtained from the cost report that
each provider agency subnuts to the depat-
ment The department establishes the meth-
odelogy for setung the reimbursement umit
rate cethings and establishes allowable and
unallowable costs and cost teport 1equire-
ments |

(b)  The Texas Department of Hu-
man Services (DHS) {department] remm-
burses the provider agency accordmng to the
rate [rate(s)] specitied 1 the contract for
the [each] unit of service to each chient tor
whom the provider agency has recenved an
approval for CCAD services  refenal re-
sponse  form  authonizing  the  provides
agency 1o provide emergency response set-
vices

[ic}  The long-distance rate may ap
ply 1f the chient hves outade the local call
area ol the largest city o1 town withmn the
geographic area to be served by the pro-
vider agency |

O] DHS [ LThe  depariment]

pays the contract-specitic unit rae not o
exceed the depantmentally set vate frites)

(1) If the provider agency serves
private-pay persons according to DHS [de-
partment] standards, the contract-specific
unit rate cannot exceed the average private-
pay rate

(2) DHS [Department] staff cal-
culate the private-pay rate by totaling the
rates charged to private-pay persons recev-
ing services and dividing the total by the
number of private-pay persons The resul-
tant figure 1s the maximum umt rate for the
cntire contract period

(3)  DHS [The department] does
not pay separate installation fees, one-time
fees, or special fees. These fees, however,
can be considered i determining  the
private-pay monthly rate by amortizing
them over a 12-month period

(d)((e)] DHS {The department] re-
imburses the cost of the required emergency
response equipment through the contract-
spectfic unit rate This equipment includes
the call button, the home communicator unit
that relays emergency signals, jacks. and
adapters The cost of equipment at the re-
sponse center 1s not reimbursable

(e)[(f) ] DHS {The Texas Depart-
ment of Human Services (DHS)] negotiates
[may negotiate] a single-unit rate [that cem-
bines local and long distance service deliv-
ery] The single rate must not exceed the
{highest] ceiling [The rate should be ap-
proxamately proportional to the projected
number of local and long distance chents |

(i) The umit of service for
emergency response services 15 one calen-
dar month The provider agency 1s eligible
for payment for a full month of service if
the chent receives services for any part of
the month

(g){(h)]  The provider agency must
not charge or take other recourse agamnst the
client, family members, or persons acting
on the client’s behalf for any clam DHS
[the department] dented or reduced because
the provider agency failed to meet DHS
{department] tules, policies. o1 procedures

(W)} The provider agency 15 not
entitled 0 payment 1f

(1) services are not authorized
on the approval tor CCAD services referral
iesponse form, :

(2) the monthly systems check
for each client 15 not conducted according to
DHS (department] rules and procedures, ot

(3)  services are delivered after
the chient’s service delivery authorization
date has expued or was terminated

(M (M) DHS may withhold a pro-
vider agency’s vendor payments lor reasons
mcludig, but not hmited to, the following

(1) talure to comply with the
terms ol the contract.

’ PROPOSED  RULES

(2) failure to comply with rules
in the provider manual,

(3) failure to comply with licen-
sure requirements, or

(4) termunation of the contract
(voluntary or involuntary).

(N[k)] If the contract 1s terminated,
DHS [the department] places a vendor hold
on one or more of the provider agency's
contracts with DHS [the department] The
vendor hold 1s not released until

(1) a close-out audit
ducted and resolved, or

i1s con-

(2) an irrevocable letter of credit
in a format approved by DHS [the depart-
ment] 1s submutted to release all or a portion
of vendor payments on hold

(W)()) DHS renegotiates rates an-
nually with existing provider agencies based
on the unit rate ceiling [ceilings] in effect

§52 502 Rewmbursement Mcthodology for
Emergeney Response Services

(a) Cost reporting

(1) Content of cost report Each
provider agency must submit financial and
statistical information at least annually 1n a
cost report prescribed by the Texas Depart-
ment of Human Services (DHS) [depart-
ment]

(2) (No change)

(3) Reporung penod The pro-
vider agency must prepare the cost report to
reflect its actsvities during the previous fis-
cal year At DHS's [the department’s] dis-
cretion, cost reports may be required for
other periods

(4) Tailure to file an acceptable
cost report Failure to file a cost report
according to all applicable rules and nstruc-
uons may result in DHS [the department)
withholding all provider agency payments
until the provider agency submits an accept-
able report

(5) (No change)

(6) Fuancial audits Desk audits
and on-site auduts are performed periods-
cally on all provider agencies participating
in the program The frequency and nature of
the audits are determined by DHS [the de-
partment] but are not less than that required
by federal regulations relating to the admun-
istration of the program Failure to allow
DHS [the department] to perform an audit
in sufficient detad to verify reported infor-
mation may result in the provider agency
payments being withheld

(7)-(8) (No change)

(9) Amended Cost Report Due
Dates All contracted providers must submit
cost reports to DHS [the Texas Department
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of Human Services (DHS)] i a manner
prescribed by DHS [the department] DHS
accepts amended cost reports submitted on
the request of the provider untl 180 days
after the due date of the cost report [or 15
working days prior to the public hearing on
proposed rates, whichever occurs first]
Since this 1s a prospective reimbursement
system without a proviston for reconctla-
tion, amended cost reports filcd after this
date have no effect on the rate and are not
accepted [Amended cost report information
that cannot be venfied by 10 working days
prior to the hearing will not be used 1n rate
determination |

(10) (No change)

(b) Reimbursement rate cetling de-
termination

(1) The reimbursement rate ceil-
ing ts determined on a per-month basis {for
local and long distance service] The ceiling
applies lo all prov:der agencies uniformly.
regardless of geographic location or other
factors

(2) The reimbursement rate ceil-
ing 15 determined by the analysis of finan-
ctal and statistical data submitted by
provider agencies on cost reports and, as
deemed appropriate, a market survey anal-
ysis of emergency response equipment sup-
pliers

{(3) The median cost of home
unit equipment, as determined from the
market survey of emcigency response
equipment suppliers, 15 used for rate ceiling
determinatton The median cost depreciated
over a five-year period 15 factored into the
per-month rate cetling Interest expenses in-
curred to purchase the home unit equipment
are an allowed cost and are considered in
the rate ceiling determination )

(N(4)) The rate cetling deter-
mination process recasts reported expense
data 1n a consistent manner to determine
per-month allowed costs  Reported  ex-
penses are combined into three leight] cost
areas-{ ] responder, program operations,
and facility.

[(A) salaries and fringe bene-
fits,

[(B) rravel,

HC)  telephone,
(D) building,
[(E) mantenance,

{(F) training,
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[(G) adminustration; and

[(H) home unit equpment ]

($HI(5)] Allowable expenses are
projected from the provider agency's report-
ing period to the next ensuing rate period
Economic nflators or adjusters determined
rcasonable and appropriate by DHS [the
department] are used to calculate a prospec-
live expense

($)[(6)] The Texas Board of Hu-
man Services 15 responsible for approving
the reimbursement rate cetling

[(7) The rexmbursement rate celing
may not exceed the intermediate care facil-
ity (ICF) reimbursement rate set by the
Texas Board of Human Services]

(c) Contract-specific untt rate The
actual rates for each contract are negotiated
between DHS [determined through the pro-
cutement process with department] staff and
the provider agency

{(1) Provider agencies that are
currently  providing  services  with
department-owned equipment that was pur-
chased on a cost reimbursement basis re-
celve the umt rate less the equipment
reimbursement until the department’s five-
year disposttion rights on the purchased
equipment expire Services provided with
department-owned equipment after the five-
year himitation expires may be reimbursed
at a rate that includes the equipment reim-
bursement

[(2) The contract-specific unit
rate for each type of service includes reim-
bursement for salaries and fringe benefits,
travel, telephone. building, maintenance,
tramtng, admumstration, and home unit
equipment expenses

[(3) The equpment reimbursed
under the umt rate becomes the provider
agency's property |

[(4)] The contract-spectfic unit
rate DHS [the department] pays the pro-
vider agency 1s the full cost for emergency
response  services  The provider agency
must not bill the client for any additional
charges

(d) e)

(f) Unallowable costs Unallowable
costs are expenses the provider agencies
incurred that are not directly or indirectly
related to providing contracted services ac-
cording to applicable laws, rules, and stan-
dards The following list of expenses 1s not
inclustve but rather a guide to the various
unallowable costs frequently seen 1n cost
reports

(No change)

(1)-(2) (No change)

(3)  business expenses from bust-
ness operations not related to providing ser-

Texas Register ¢

vices for which DHS (the department] has
contracted,

(4)-(7) (No change.)

(8)  expenses incurred for ser-
vices not related to providing services con-
tracted for by DHS [the department],

(9)-(14) (No change)

(15) 1nsurance expenses for life
msurance premiums if the beneficiary 15 the
provider agency. and for insurance on assets
not related to delivering services for which
DHS (the depaitment) has contracted,

(16) nterest expense on loans
for assets not related to delivering of ser-
vices for which DHS (the department) has
contracted (interest expenses must be re-
duced or offset by interest income except
interest mcome from funded depreciation
accounts or qualified pension funds),

(17) personal compensation to
persons not providing services contnbutory
to delivering services for which DHS (the
department) has contracted,

(18) personal expenses not re-
lated to delivering services for whuch DHS
(the department) has contracted,

(19) (No change)

(20) rental or lease expense on
any item not related to delivering services
for which DHS (the department) has con-
tracted,

(21) tax expenses for federal.
state, or local income tax, and any tax lev-
ted on Jssets not related to delivening ser-
vices for which DHS [the department] has
contracted, [and]

(22) transportation expenses for
vehicles not generally suited to functions
related to delivering services for which
DHS [the department] has contracted Mile-
age can be included at a cost per mile not to
exceed the current reimbursement rate set
by the legislature for state employees travel
Mileage 15 allowable if documentation 1y
agequate and 1f the expense wncurred was
related to delivering services for which
DHS [the department] has contracted; and

(]

(23) the expense of  Dbase-
station equipment at the response center,

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency's authority to
adopt

Issued in Austin, Texas, on January 31, 1994

TRD-9435393 Nancy Murphy

Section Manager Policy
and Document Support

Texas Department of

Human Services
Pruposed date of adoption May 1, 1994

For further information, please call (512)

450-3765
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WITHDRAWN
ULE Sum

An agency may withdraw a proposed action or the remaining effectiveness of an emergency action by filing
a notice of withdrawal with the Texas Register. The notice is effective immediately upon filling or 20 days
after filing as specified by the agency withdrawing the action. If a proposal is not adopted or withdrawn
within six months of the date of publication in the Texas Register. it will automatically be withdrawn by
the office of the Texas Register and a notice of the withdrawal will appear in the Texas Register.
N _——

TITLE 22. EXAMINING
BOARDS

Part XXIl. Texas State
Board of Public
Accountancy

Chapter 501 Professional
Conduct

Other Responsibilities and
Practices
¢ 22 TAC §501.40

Pursuant to Texas Civil Statutes, Aricle
6252-13, §5(b), and 1 TAC §91 24(b), the
pioposed amendment to §501.40, submitted
by the Texas State Board of Public Accoun-
tancy has been automatically withdrawn, ef-
fective January 28, 1994 The withdrawal as
proposed appeared in the December 3, 1993,
issue of the Texas Reguster (18 TexReg
8844)

TRD-9435297

¢ L4 ¢
* 22 TAC §501.44

Pursuant to Texas Civil Statuies, Aricle
6252-13, §5(b), and 1 TAC §91 24(b), the
proposed amendment to §501 44, submitied
by the Texas State Board of Public Accoun-
tancy has been automatically withdiawn, ef-
fective January 28, 1994 The withdrawal as
proposed appeared in the December 3, 1983,
issue of the Texas Register (18 TexReg
8845)

TRD-9435294

¢ ¢ ¢
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ADOPTED

ULES:

An agency may take final action on a section 30 days after a proposal has been published in the Texas
Register. The section becomes eftective 20 days after the agency files the correct document with the Texas
Register, unless a later date is specified or unless a federal statute or regulation requires implementation

of the action on shorter notice.

I an agency adopts the section without any changes to the proposed text, only the preamble' of the notice
and statement of legal authority will be published. If an agency adopts the section with changes to the
proposed text. the proposal will be republished with the changes.

TITLE 16. ECONOMIC
REGULATION

Part 1. Rail_road
Commission of Texas

Chapter 3. Oil and Gas
Division

Conservation Rules and Regu-
lation

e 16 TAC §§3.26, 3.52, 3.66

The Railroad Commussion of Texas adopts
amendments to §§326, 352, and 366
(Statewide Rules 26, 52 and 71) with
changes to the proposed text as published in
the August 20, 1993, 1ssue of the Texas Reg-
ister (18 TexReg 5545)

Adoption of the proposed amendmenis will
elmmnate the need for obtaining exceptions to
§3 26 and §3 66 in order to use lease auto-
mated custody transfer (LACT) equipment
and other devices 1o effect custody transfer of
ol and condensate The use of LACT equip-
ment Insures more accurale volume determi-
nation before moving ol or condensate off-
lease

Two commenteis suggesled incorporating
Chaptet 61 of APlI's Manual of Petioleum
Measuiement Standards (MPMS) m place of
API Standard 11N in the amended §3 66 and
§3 6 The comnussion finds that such substi-
tution should be made n that the Manual 1s
better supported than the Specification and
ncludes Specification 11N by reference

Exxon Pipeline, OXY USA, Inc and Texas
Mid Continent Ol & Gas Association gene:-
ally support these amendments There wete
no comments opposing the proposed amend-
ments The rules as adopted do not alfect any
othet rules or statutes

The amendments are adopted pursuant to the
Texas Natural Resources Code, Title 3,
Chapters 81 and 85, which provides the Rail-
road Commussion with authonty to regulate
the measurement of ol and condensate

83 26 Separaung Deviees and Tanks

(a) Where o1l and gas are found
the same stralum and 1t 1$ 1mpossible to
separate one from the other, or when a well
has been classified as a gas well and such

gas well 15 not connected to a cycling plant
and such well 15 being produced on a lease
and the gas 15 utilized under Texas Natural
Resources Code. §886 181-86 185, the op-
erator shall install a separating device of
approved type and sufficient capacity to
separate the o1l and hqud hydrocarbons
from the gas, which separating device shall
be kept in place as long as a necessity
therefore exasts, and, after being nstalled,
such device shall not be removed noi the
use thereof discontinued without the con-
sent of the commussion All o1l and any
other liquid hydrocarbons as and when pro-
duced shall be adequately measured accord-
ing to the pipeline rules and regulations of
the commisston before the same leaves the
lease from which they are produced Suffi-
cient tankage and separator capacity shall
be provided by the producer to adequately
take daly gauges of all ol or any other
liquid hydrocarbons unless LACT equlp-
ment, installed and operated in accoidance
with the latest revision of Amenican Petro-
leum Insutute (API) Manual of Petroleum
Measurement Standards, Chapter 6 | or an-
other method approved by the commission
or 1ts delegate, 1s being used to effect cus-
tody transfer

(b)-(d) (No change)

§3 52 Od Well Allowable Production
(a)-(b) (No change.}

(c) All ou allowable volumes shall
be measured 1 @ manner consistent wath
Rule 71(9) (§3 66) of this utle (relaung to
Measuring and Testing of Crude OGil Vol-
umes Tendered to a Pipeline))

(d)-(f) (No change)

§3 66  Pipeline Tardffy  Every  person
ownng, operaiing, Or managing any pipe-
line. or any part of any pipeline, for the
gathering. recewving, loading, transporting,
storing, or delivering of crude petroleum as
a common carner shall be subject to and
governed by the following provisions Com-
mon carriers specified in this section shall
be referred to as "pipelines,” and the owners
or shippers of crude petroleum by pipeunes
shall be referred to as "shippers”

¢ ADOPTIED RULES February 4, 1994

(1)-(3)

(9) Measunng, testing, and de-
ductions (reference Special Order Number
20-63.098. effective June 18, 1973)

(No change )

(A) Except as provided
subparagraph (B) of this paragraph, all
crude ol endered to a pipeline shall be
gauged and tested by a representauve of the
pipeline prior to its receipt by the pipeline
The shipper may be present or represented
at the gaugtng or tesung Quantities shall be
computed from correctly compiled tank ta-
bles showing 100% of the full capacity of
the tanks

(B) As an alternative to the
method of measurement provided in
subparagiaph (A) of this paragraph. crude
ol and condensate may be measured and
tested, before transfer of custody to the
inal transporter, by

(1) Llease Automatic Cus-
tody Transfer (LACT) equipment, provided
such equipment 1s installed and operated in
accordance with the latest revision of Amer-
ican Petroleum Insutute (API) Manual of
Petroleum Measurement Standards, Chapter
61, or,

(1) an device or method,
approved by the commission or its delegate,
which yields accurate measurements  of
crude ol o1 condensate

(O Adjustments  to  the
quantiies determimed by the methods de-
scribed 1n subparagraphs (A) or (B) of this
paragraph shall be made for temperature
from the nearest whole number degree to
the basis of 60 degrees Fahrenheit and to
the nearest 5/10 API degree gravity in ac-
cordance with the volume correction Tables
SA and OA contained tn API Standard 2540,
Amernican  Society for Tesung Materials
01250, Insutute of Petroleum 200, first edi-
ton, August 1980 A pipeline may deduct
the basic sediment, water, and other 1impuri-
ties as shown by the centrifugal or other test
agreed upon by the shipper and pipeline,
and 1 0% for evaporation and loss during
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transportation The net balance shall be the
quantity deliverable by the pipeline. In
allowing the deductions, it is not the inten-
tion of the commission to affect any tax or
royalty obligations imposed by the laws of
‘Tenas on any producer or shipper of crude
ol

(D) A transfer of custody of
crude between transporters 1s subject to
measurement as agreed upon by the trans-
porters.

(10-(22)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

(No change)

Issued in Austin, Texas, on January 24, 1994

TRD-9435375 Mary Ross McDonald

Assistant Director

Texas Natural Resource
Conservation
Commussion

Effective date' February 18, 1994
Proposal publication date. August 20, 1993

For further information, please call (512)

463-6802

¢ ¢ L4
TITLE 22. EXAMINING
BOARDS

Part VI. State Board of
Registration for
Professional Engineers

Chapter 131. Practice and
Procedure

Board Rules
s 22 TAC §131.33

The State Board of Registration for Profes-
sional Engineers adopts an amendment to
§131 33, concerning petfion for adoplion of
rules, without changes to the proposed text
as publshed in the November 16, 1993, issue
of the Texas Register (18 TexReg 8443).

The section specifies the information which
must be submitted 1o petition the board to
adopt, deleted, or amend a rule and also
provides the correct defintion for the sug-
gested elfective date ot the proposal

No comments were received regarding adop-
tion of the amendment

The amendment i1s adopted under Texas Cvil
Statutes, Article 3271a, §8(a), which provide
the board with the authorty to make and
enforce all rules and regulations necessary
for the performance of s dutes

§131 33 Petinon  for Adoption  of
Rules  Any 1nterested person can request
the board to adopt, delete, or amend a rule
by filing a petition with the executive direc-
tor, accompanied by any fee required by
statute or board rules. The peution must be

filed with the executive director, at least 30
days and not more than 60 days prior to a
regular board meeting at which board action
will be taken Such a petition will include,
but need not be himited to, the following:

(1) (No change)

(2) Reference. Reference to the
rule which it is proposed to make, change
or amend, or delete, so that it may be
identified, prepared 1n a manner to indicate
the word, phrase. or sentence to be added,
changed. or deleted from the current text, if
any The proposed rule should be presented
in the exact form in which it is to be
published, adopted. or promulgated.

(3) A suggested effective date.
‘The desired effective date should be stated.

(4)-(7) (No change.)

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on January 26, 1994

TRD-9435235 Charles € Nemir, P E
Executive Director
Texas State Board of
Registration for
Professional Engineers

EMective date February 16, 1994

Proposal publication date. November 16,
1993

For further nformation, please call
440-7723

¢ ¢ ¢

Part IX. Texas State
Board of Medical
Examiners

Chapter 163. Licensure

e 22 TAC §§163.1-163.9

The Texas State Board of Medical Examiners
adopts the repeal of §§163 1-163 9, concern-
ing lhcensure, without changes to the pro-
posed text as published in the October 19,
1993, 1ssue of the Texas Register (18
TexReg 7264)

Changes mandated by the legislature through
Senate Bill 1062 requwed extensive rewrite of
the hcensure rules.

(512)

The section will function by omission.

No comments were receved regarding adop-
tion of the repeals.

The repeals are adopted under Texas Cwil
Statutes, Article 4495b, which provide the
Texas State Board of Medical Examiners with
the authonty to make rules, regulations, and
bylaws not inconsistent with this act as may
be necessary for the governing of its own
proceedings, the performance of its duties,
the regulation of the practice of medicine iIn
this state, and the enforcement of this act.

Cross Index-Article 4495b, §§3 01, 303,
3.0305, 3 031, 304, 305, 3. 08, 5035, 504

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’'s legal authority

Issued in Austin, Texas, on January 28, 1994

TRD-9435328 Bruce A Levy, MD, JD
Executive Director
Texas State Board of
Medical Examiners

Effective date February 18, 1994
Proposal publication date: October 19, 1993

For further information, please call (512)

834-7728, Ext 402

* L 4 .
® 22 TAC §§163.1-163.15

The Texas State Board of Medical Examiners
adopts new §§163 1-163 15, concerning h-
censure. Sections 163.1, 163.6, and 1637
are adopted with changes to the proposed
text as published in the December 17, 1993,
1ssue of the Texas Register (18 TexReg
9663) Sections 163.2-1635, and §§163
8-163.15 are adopted without changes, and
will not be republished

Justification for the section Changes man-
dated by the 74th Legislature through Senate
Bill 1062 required extensive rewrite of the
licensure rules.

The section will function by dentifying proce-
dures for licensing qualified physicians in an
eftective and efficient manner

Several comments were received from a
medical school and the National Board of
Osteopathic Medical Examiners which ad-
dressed the combinations of examinations
accepted for licensure These were noted and
some were accepted by the Board, which are
reflected in the adopted rules.

One other comment was made by Texas Os-
tecpathic Medical Association This comment
was contradictory to the language in Senale
Bill 1062

The new sections are adopted under Texas
Cwil Statutes, Article 4495b, which provide
the Texas State Board of Medical Examiners
with the authority to make rules, regulations,
and bylaws not nconsistent with this act as
may be necessary for the governing of its
own proceedings, the performance of its du-
ties, the regulation of the practice of medicine
in this state, and the enforcement of this act

Cross Index-Article 4495b, §§3 01, 303,
3.1305, 3 031, 3.04, 3 05, 3. 08, 5.035, 504

§163 1 Dcfinitions. The following words
and terms, when used in this chapter, shall
have the following meanings, unless the
contents clearly indicate otherwise
Ability to communicate in the En-
glish language-An applicant who has
passed the Educational Council for Foreign
Medical Graduates (ECFMG) English test
within three attempts. The Executive Direc-
tor will review on a case-by-case basis the
application of any applicant who did not
pass the ECFMG English test within three
attempts and 1t will be at his discretion to
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evaluate the applicant’s eligibility for licen-
sure.

Acceplable  approved  medical
school-A medical school or college located
in the United States or Canada that was
approved by the Board at the time the de-
gree was conferred

Acceptable unapproved medical
school-A school or college located outside
the United States or Canada that was not
approved by the board at the time the de-
gree was conferred but whose curriculum
meets the requirements for an unapproved
medical school as determined by a commit-
tee of experts selected by the Texas Higher
Education Coordinating Board.

Affihated Hospital-Affiliation status
of a hospital with a medical school as de-
fined by the Liaison Committee on Medical
Education and documented by the medical
school in its application for accreditation.

Applicant-One who files an applica-
uon as defined in this section.

Application-An application is all
documents and information necessary to
complete an applicant's request for licen-
sure including the following.

(A) forms furmished by the
board. completed by the applicant

(i) All forms and addenda
requiring a written response must be printed
i k.

(1) Photographs must
meet United States Government passport
standards,

(B) a fingerprint card, fur-
nished by the board, completed by the ap-
plicant, that must be readable by the Texas
Department of Public Safety,

(C) all documents required
under §163.7 of thus title (relating to Licen-
sure Documentation), and

(D) the required fee, payable

by check through a United States bank.

Eligible for licensure in country of
graduation-An applicant who has com-
pleted all requirements for licensure in the
country 1n which the medical school is lo-
cated except for any citizenship require-
ments

Equivalent registration-An applicant
for licensure by endorsement must apply for
licensure based upon another state or pro-
vincial license that requires as part of 1ls
registration.

(A) a form signed by the
physician,

(B) a fee, and

(C) periodic registration of a
physician’s license.
Examinations accepted by the board
for licensure by endorsement-

(A) United States Medical
Licensing Examination (USMLE), passed
within three attempts, with a score of 75 or
better on each step, all steps must be passed
within seven years;

(B) Federation Licensing
Examunation (FLEX), after July 1985,
passed within three attempts, passage of
both components within seven years with a
score of 75 or better on each component,

(C) Federation Licensing Ex-
amination (FLEX), prior to June 1985,
passed within three attempts, with a FLEX
weighted average of 75 or better in one
sitting,

(D) National Board of Medi-
cal Examiners Examiation (NBME),

(E) Natonal Board of Osteo-
pathic Medical Examiners Examination
(NBOME),

(F) Medical Council of Can-
ada Examination (LMCC), and

(G) state board examination
{with the exception of Florida, Virgin Is-
lands, Guam, Tennessee Osteopathic Board
or Puerto Rico after June 30, 1963) and
Special Purpose Examination (SPEX),

(H) one of the following ex-
amingtion combinations, passed within
three attempts with a score of 75 or better
on each part, component, or step. prior to
1998

(i) FLEX I plus USMLE
3

(i) USMLE 1 and
USMLE 2 plus FLEX I,

() NBMEI and NBME
1 plus USMLE 3,

(tv) NBME I or USMLE
| plus NBME Il or USMLE 2 plus NBME
I or USMLE 3

Examinations administered by the
board for licensure by examination-To be
eligible for licensure by examunation an ap-
plicant must sit for the required examination
admunistered by the board and pass with a
score of 75 or better on each part. All steps
or components must be passed within seven
years The board shall administer Step 3 of
the Unuted States Medical Licensing Exami-

nation (USMLE) after December 31, 1993;
the Federation Licensing Examination
(FLEX), before January 1, 1994, and the
Texas medical jurisprudence examination in
writing at times and places as designated by
the board.

Full ferce-Applicants for licensure
by endorsement must possess a license 1n
another jurisdiction which is in full force
and not restricted, canceled, suspended or
revoked A physician with a license wn full
force may include a physician who does not
have a current, active, valid annual permit
in another jurisdiction because

(A) that jurisdiction requires
the physician to practice in the jurisdiction
before the annual permit is current, or

(B) that jurisdiction requires
the physician, prior to practicing in that
jurisdiction, to hold a current professional
liability insurance policy before the annual
permut is current.

Good professional character-An ap-
plicant for hcensure must not be 1n violation
of or committed any act described in the
Medical Practice Act, §3.08

Hardship-The practice of medicine
n a Texas county with less than three active
full ume physicians in the entire county

One-year trawning program-Appli-
cants who are graduates of acceptable ap-
proved medical schools must successfully
complete one year of postgraduate trainng
approved by the board that 1s

(A) accepted for certification
by an American Specialty board that 1s a
member of the American Board of Medical
Specialties or the Advisory Board of Osteo-
pathic Specialists, or

(B) accredited by one of the
following.

(1) the Accredutation
Council for Graduate Medical Education, or
its predecessor;

(1) the American Osteo-
pathic Association,

(1) the Commuttee on
Accreditation of Preregistration Physician
Training Programs, Federation of Provincial
Medical Licensing Authorities of Canada,

(iv) the Royal College of
Physicians and Surgeons of Canada; or

(v) the College of Famuly
Physicians of Canada, or

(C) a postresidency program,
usually called fellowship, for additional
training 1in a medical specialty or
subspecialty 1n a program approved by the
Texas State Board of Medical Examiners

) ADOPTED RULES February 4, 1994
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Requisite qualifications-An endorse-
ment applicant who is a graduate of an
unapproved acceptable medical school who.

(A) has for the preceding
five years been a licensee of another state or
a Canadian province;

(B) is not the subject of a
sanction imposed by or disciplinary matter
pending in any state or Canadian province
in which the applicant is licensed to practice
medicine; and

(C) is either specialty board
certified by a board that is a member of the
American Board of Medical Specialities or
the Advisory Board for Osteopathic Spe-
cualists or successfully passes the Special
Purpose Examination (SPEX).

Sponsor-A licensed Texas physician
who:

(A) holds a current annual
registration 1n this state that 1s current and
in full force,

(B) has no past, present or
pending disciplinary matlers in any jurisdic-
tion; and

(C) will be on site to super-
vise a physiclan who has been issued a
temporary license for out-of-state practitio-
ners under the Medical Practice Act,
§30305.

Substantially equivalent to a Texas
medical school-A medical school or college
located outside the United States or Canada
must be an institution of higher learning
designed to select and educate medical stu-
dents; provide students with the opportunity
to acquire a sound basic medical education
through training in basic sciences and clini-
cal sciences; to provide advancement of
knowledge through research; to develop
programs of graduate medical education to
produce practitioners, teachers, and re-
searchers; and to afford opportunity for
postgraduate and conttnuing medical educa-
tion. The school must provide resources,
including faculty and faculities, sufficient to
support a curriculum offered in an intellec-
tual environment that enables the program
to meet these standards The faculty of the
school shall actively contribute to the devel-
opment and transmussion of new knowl-
edge. The medical school shall contribute to
the advancement of knowledge and to the
intellectual growth of its students and fac-
ulty through scholarly acuvity, ncluding
research. The medtcal school shall include,
but not be limited to, the following charac-
teristics.

(A) The faciities for basic
sciences and chinical tratning (i e, laborato-

ries, hospitals, library, etc) shall be ade-
quate to ensure opportunity for proper
education.

(B) The admissions stan-
dards shall be substantially equivalent to a
Texas medical school.

(C) The basic sciences cur-
riculum shall include the contemporary con-
tent of those expanded disciplines that have
been traditionally titled anatomy, biochem-
istry, physiology. microbiology and immu-
nology. pathology, pharmacology and
therapeutics, and preventive medicine. as
defined by the Texas Higher Education Co-
ordinating Board

(D) The fundamental clini-
cal subjects. which shall be offered in the
form of required patient-related clerkships,
are internal medicine, obstetrics and gyne-
cology, pediatrics, psychiatry, and surgery,
as defined by the Texas Higher Education
Coordinating Board

(E) The curriculum shall be
of at least 130 weeks in duration.

(F) All allopathic or osteo-
pathic medical education instruction taught
in the United States must be accredited by
an accrediting body officially recognized by
the United States Department of Education
and the Council on Postsecondary Accredi-
tation as the accrediting body for medical
education leading to the doctor of medicine
degree or the doctor of osteopathy degree in
the United States.

Three-year training program-Appli-
cants who are graduates of unapproved
medical schools must successfully complete
three years of postgraduate training 1n the
United States or Canada:

(A) accredited by one of the
following’

(i) the Accreditation
Council for Graduate Medical Education;

{ii) the American Osteo-
pathic Association;

(i) the Committee on
Accreditation of Preregistration Physician
Training Programs, Federation of Provincial
Medical Licensing Authorites of Canada;

(iv) the Royal College of
Physicians and Surgeons of Canada;

(v) the College of Family
Physicians of Canada; and

(vi) all programs ap-
proved by the board after August 25, 1984,
or

(B) a board-approved pro-
gram for which a Faculty Temporary Li-
cense was issued; or

(C) a postresidency program,
usually called fellowship, for additional
training in a medical specialty or
subspecialty in a program approved by the
Texas State Board of Medical Examiners.

Unapproved  medical  school-A
school or college located outside the United
States or Canada that was not approved by
the board at the time the degree was con-
ferred.

§163.6. Procedural Ruley for Licensure Ap-
plicants.

(a)  Applicants for licensure.

(I) whose documentation indi-
cates any name other than the name under
which the applicant has applied must fur-
nish proof of the name change;

(2) whose application for licen-
sure which has been filed with the board
office and which is in excess of two years
old from the date of receipt, shall be consid-
ered inactive Any fee previously submutted
with that application shall be forfeited. Any
further application procedure for licensure
will require submission of a new application
and inclusion of the current licensure fee.
All examination fees will be forfeited if the
applicant fails to complete the application
60 days prior to the applicant's scheduled
examination date or if the applicant fails to
appear for the scheduled examination;

(3) will be allowed to sit for the
Texas medical jurisprudence examination
only three times. After the third failure of
the Texas medical jurisprudence examina-
tion, and after each subsequent failure, an
applicant for licensure shall be required to
appear before a committee of the board to
address the applicant’s inability to pass the
Texas medical jurisprudence examination
and to re-evaluate the applicant's eligibulity
for licensure;

(4) who in any way falsify the
application may be required to appear be-
fore the board. It will be at the discretion of
the board whether or not the applicant will
be allowed to sit for the examination or be
issued a Texas license,

(5) on whom adverse informa-
tion 1s received by the board may be re-
quired to appear before the board It will be
at the discretion of the board whether or not
the applicant will be allowed to sit for the
examination or be i1ssued a Texas license,

(6) shall be required to comply
with the board’s rules and regulations which
are 1n effect at the ume the completed appli-
cation and fee are filed with the board,
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(7) may be required to sit for
additional oral or written examinations that,
in the opinion of the board, are necessary to
determine competency of the applicant;

(8)  must have the application
for licensure complete i every detad 60
days prior to the board meeting 1n which
they are considered for licensure Appli-
cants may qualify for a Temporary License
prior to being considered by the board for
licensure, as required by §163.9 of this ttle
(relating to Temporary Licensure-Regular),
and

(9) who previously held a Texas
medical license may be required to com-
plete additional forms as required

(b) Applicants for hcensure by ex-
amunation

(1) who are graduates of accept-
able approved medical schools, may sit for
the examination prior to complying with the
one year graduate training requirement,

(2) who are graduates of unap-
proved medical schools, may sit for the
examinauon after the completion of their
36th month of approved graduate training,

(3) must apply for and sit the
required examination 1n this state. The ex-
amination may be taken for a total of three
attempts,

(4) whose application 1s re-
ceived by the board between August | and
January 31 will be scheduled to sit for the

Application filed between:

following June examination Applications
for licensure by examination received by
the board between February 1 and July 31
will be scheduled to sit for the following
December examination Applications must
be complete in every detail 60 days prior to
the examination before an applicant will be
admutted to the examination, and

(5) who wish to request reason-
able accommodations, due to a disability,
must submut the request upon filing the
application

(c) Applicants for licensure by en-
dorsement

(1) are required to complete an
oath swearing that

(A) the license certificate
under which the applicant has most recently
practiced medicine in the state or Canadian
province from which the applicant is trans-
ferring to this state or in the umformed
service in which the applicant served 1s in
full force and not restricted, canceled, sus-
pended or revoked,

(B) the apphcant 1s the 1den-
tical person to the certificate or diploma
was 1ssued,

(C) no proceedings have
been nstituted against the applicant for the
restriction, cancellation, suspension, or re-
vocauon of the certificate, license, or au-

will be

Feb 1 and Apr 30
May 1 and Jul 31
Aug 1 and Oct 31

Nov 1 and Jan 31

§163 7 Licensure Documentation

(a) An applicant must appear for a
personal interview at the board offices and
present onginal documents to a repre-
sentative of the board for inspection Orig-
nal documents may include, but are not
limuted to, those listed in subsections (b)-(d)
of this section

(b) Documentation required of all
applicants for licensure

() Burth  Certificate/Proof  of
Age Each applicant for licensure must pro-
vide a copy of either a birth certificate and
translation 1f necessary to prove that the

thority to practice medicine 1n the state.
Canadian province. or uniformed service of
the Unmited States in which 1t was issued,
and

(D) no prosecution 1s pend-
ng against the applicant in any state, fede-
ral, or Canadian court for any offense that
under the laws of this state is a felony,

(2) who have not been examined
for licensure 1n a ten-year period prior to
the filing date of the application must have
passed Day IO or Component II of the
FLEX prior to June 1988, or SPEX, unless
the applicant has obtained

(A) specialty  certification,
recertfication or an examunation of contin-
ved demonstration of qualifications by a
board that 1s a member of the American
Board of Medical Specialties or the Advi-
sory Board for Osteopathic Specialists
within the preceding ten years, or

(B) through  extraordinary
circumstances, unique traming equal to the
training required for specialty certification
as determined by a commuttee of the board
and approved by the board,

(3) who are required to sit for a
SPEX exam, will be scheduled for the ex-
amination, unless otherwise notfied, based
on the date the board receives their applica-
tion Applications must be complete n ev-
ery detail 60 days prior to the examination
before an applicant will be admitted to the
examination

scheduled for the:

Sep SPEX

Dec SPEX

Mar SPEX

SPEX

applicant 1s at least 21 years of age In
instances where a burth ceruficate 1s not
avadable the applicant must provide copies
of a passport or other sutable alternate doc-
umentauon

Jun

(2) Name Change Any appli-
cant who submits documentation showing a
name other than the name under which the
applicant has applied must present copies of
marniage licenses, divorce decrees, or court
orders stating the name change In cases
where the applicant’s name has been
changed by naturalization, the applicant
should send the oniginal naturalization cer-
uficate by certitied mail to the board oftice
for inspection

"« ADOPTED RULES February 4, 1994

(3) Examunation Scores Each
applicant for licensure must have a cerufied
transcript of grades submutted directly from
the appropriate testing service to this board
for all examinatons used 1 Texas or an-
other state for licensure

(4) Dean’s Certification Each
applicant for licensure must have a certifi-
cate of graduaton submitted directly from
the medical school on a form provided by
the board The applicant shall attach a re-
cent photograph, meeting United  States
Government passport standards. to the form
before submuting to the medical school
The school shall have the Dean of the medi-
cal school or designated appointee sign the
form attesting to the informaton on the
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form and placing the school seal over the
photograph.

(5) Medical Diploma. All appli-
cants for licensure must submit a copy of
therr medical diploma.

(6) Evaluations. All applicants
must provide evaluations, on a form pro-
vided by the board, of their professional
affiliations for the past ten years or since
graduation from medical school, whichever
if the shorter period

(7) Premedical School Tran-
script. Each applicant must submut a copy
of the record of their undergraduate educa-
tion Transcripts must show courses taken
and grades obtained If determined that the
documentation submutted by the applicant is
not sufficient to show proof of the comple-
tion of 60 semester hours of college courses
other than in medical school, which courses
would be acceptable, at the time of comple-
tion, to The University of Texas at Austin
for credit on a bachelor of arts degree or a
bachelor of science degree. the applicant
may be requested to contact the Office of
Admissions at The University of Texas at
Austin for course work verification.

(8 Medical School Transcript
Each applicant must have his or her medical
school submut a transcript of courses taken
and grades obtained

(9) National Practitioner Data
Bank (NPDB) Each applicant must contact
the NPDB and have a report of action sub-
mitted directly to the board on the appli-
cant’s behalf

(10) Federation of State Medical
Boards History Report Each applicant must
contact the Federation of State Medical
Boards and have a history report submutted
directly to the board on the applicant’s be-
half

(11) Physician’s Profile Each
applicant must have a "Physictan’s Profile”
report submutted directly to the board on the
applicant’s behalf from

(A) Amerncan Medical Asso-
clation, or

(B) American
Association

(12) Nauonal Credenuals Vernfi-
cation Service (NCVS) Each applicant that
has contracted with NCVS 10 provide verifi-
cation of documents may request that a
copy of the NCVS file be submutted directly
to the board

Osteopathic

(13) Fingerprint Card  Each ap-
plicant must complete a fingerprint card and
return to the board as part of the applica-
tion
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(14)  Graduate Training Verifi-
cation-each applicant must submit a certifi-
cate showing successful completion of
required training. The certificate must show
the beginning and ending dates of the pro-
gram and state that the program was suc-
cessfully completed. An applicant may have
the Program Director of the program in
which the applicant trained submit a letter,
addressed to this board, submitted directly
to this board stating the beginning and end-
ing dates of the program and attesting to
successful completion.

(15)  Temporary License Affi-
davit Each applicant must submit a com-
pleted form, furnished by the board. titled
“Temporary License Affidavit” prior to the
issuance of a temporary license

(16) Additional Photograph. Ap-
phcants required to sit for the FLEX,
USMLE, or SPEX examtnations must sub-
mut a recent photograph that meets United
States Government passport standards.

(c) Applicants for licensure by en-
dorsement must satisfy the appropriate re-
quirements listed in subsections (a) and (b)
of this section and the following

(1) Endorsement Each applicant
for licensure by endorsement must have a
state or province endorse him or her to this
board The endorsement must indicate that
the license is current and 1n full force and
that 1t has not been restricted. canceled,
suspended. or revoked Each endorsement
must indicate the basts of licensure (by
endorsement or examination) or the appli-
cant must request that the endorsing state
submiut a letter to this board stating the basis
of licensure The endorsing board should
include a description of any sanctions im-
posed by or disciplinary matters pending 1n
the state or Canadian province.

(2) State License Regstration
Each applicant must submit a copy of a
certficate 1ssued by the state which 1s en-
dorsing him or her to this board The certifi-
cate must show the license number and date
of expiration of the current registration

(3) Specialty Board Certifica-
tion Each applicant that has obtained certi-
fication by a board that 15 a member of the
American Board of Medical Specialties or
the American Osteopathic Association must
submit a copy of the certificate 1ssued by
the member showing board certification

(4) Conunwng Medical Educa-
uon (CME) Each applicant must provide
copies of certificates showing completion ot
at least equal to the number of CME hours
required by the endorsing state

(5) Medical lLucense Venfica-
tions Each applicant will have every state,
excluding the state that 15 endorsig hum or
her to this board, 1 which he or she has
ever been Licensed, regardless of the current

status of the license, submit on his or her
behalf, directly to this board a letter verfy-
ing the status of the license and any a
description of any sanctions or pending dis-
ciplinary matters

(d) Applicants for licensure by ex-
aminatton who are graduates of unapproved
foreign medical schools must furnish all
appropriate documentation listed in this
subsection, as well as that listed in subsec-
tions (a) and (b) of this section Applicants
for licensure by endorsement who are grad-
uates of unapproved foreign medical
schools must furnish all appropriate docu-
mentation listed in this subsection, as well
as that listed in subsections (a)-(c) of this
section. The required documents are as fol-
lows.

(1) Educational Commussion for
Foreign Medical Graduates (ECFMG) cer-
tificate Applicants must submtt a copy of a
valid ECFMG certificate unless they have
completed a Fifth Pathway program,

(2) Educational Commussion for
Foreign Medical Graduates (ECFMG) in-
terim certificate  Each applicant that has
completed a Fifth Pathway program must
submut a copy of his or her ECFMG interim
certificate

(3) Educational Commussion for
Foreign Medical Graduates (ECFMG) Ex-
ammation History Report. Each applicant
must request that ECFMG furnish directly
to this board a report of the number of
exanunations taken by the applicant leading
to ECFMG certfication, the result of each
examination, and the type of examination
taken

(4) Umque Documentation The
board may request documentation unique to
an individual unapproved medical school
and additional documentation as needed to
vertfy completion of medical education

(5) Ceruficate of Registration
Each applicant must provide a copy of his
or her certificate to practice 1n the country
in which his or her medical school 1s lo-
cated If a certificate 15 unavailable, a letter,
submatted directly to this board, from the
body governing licensure of physicians 1n
the country 1n which the school 1s located,
will be accepted The letter must state that
the applicant has met all the requirements
for licensure 1n the country 1n which the
school 15 located If an applicant 15 not
licensed 1n the country of graduation due to
a citizenship requirement, a letter altesting
to this, submutted directly to this board, will
be required

(0) Chnical Clerkship Affidavut
A form. supplied by the board, to be com-
pleted by the applicant, 15 required lisung
each climcal clerkship that was completed
as pait of an applicant’s medical education
I'he form wall require the name of the clerk-




ship, where the clerkship was located (name
of hospital and location of hosputal) and
dates of the clerkship

(e) Applicants may be requued to
submit other documentation, which may 1n-
clude the following

(1) Translations Any document
that 1s 1n a language other than the English
language will need to have a certified trans-
lation prepared and a copy of the translation
will have to be submitted aiwong with the
translated document

(2)  Arrest Records If an appli-
cant has ever been anested a copy of the
arrest and arrest disposttion need to be re-
guested from the ariesting authonty and
sard authortty must submut copies duectly te
this board

(3)  Malpractice It an apphicant
has ever been named in a malpractice clamm
hled with any medicrl hatihity casmer or
an applicant has ever been named i a
malpractice sunt, the appheant must have
the followmg subnutied

(A)  have cach medical hatal-
ity catner complete vtorm furnished by this
board regarding cach claim filed aganst the
apphcant’s msurance,

(B)  tor cach clatm hat be
comes a malpractice sut have the attorney
tepresenting the appheant i cach suit ~ub-
mit a letter duectly 1o this board explanmung
the allegation, dates ot the allegaton  and
cutrent status of the st B the suit has been
closed. the attorney must state the dispost
tton of the suit and ¢ any money was paid
the amount of the settlement Tf such fetter
15 not avatlable, the appheant will be re-
quited 1o furmish a notarized affidavit ex-
planing why this letter cannot be provided,

(C) a statement,  composed
by the apphcant, explaning the cucum-
stances pertaining to patient care i defense
of the allegations

(4) Inpanent lreatment tor Al-
cohol/Substance Abuse or Mental Hiness
Lach applicant that has been admitted to an
mpatient factlity within the last ten years tor
the treatment of alcohol/substance abuse o1
mental dlness must <ubnat the tollowing

(A) an applicant’s statenient
explainmg the circumstances of the hospi-
talization,

(B) an  admting  summaty
and discharge summary. submutted diectly
trom the mpauent taciluy,

() a statement from the ap-
plicant’s treating physician/psychotherapist
as to diagnosis, prognosts, medications pre-
seribed, and follow-up treatment recom-
mended,

(D) acopy of any contracts
signed with any hicensing authority or medi-
cal society or impaired physician’s commut-
tee

(5)  Outpattent Treatment for Al-
cohol/Substance  Abuse or Mental Tliness
Each applicant that has been treated on an
outpatient basts within the last ten years for
alcoholfsubstance abusc or mental illness
must submut the following

(A) an applicant’s statement
explaining the carcumstances ol the outpa-
uent bieatment,

(B) a statement fros the ap-
phicant’s ticating physician/psychotherapist
as 1o diagnosts, prognosts, medications pre-
seribed, and  follow-up  teatment recom-
mended, and

() a copy ot any contracts
sgned with any hicensing, authority or medi-
cal soctety o impaired physician’s comnut-
tee

(0)  Addional documentation as
15 deemed necessary to tacilitate the ivestt-
gation of any application for medical icen-
sure must be submitted

(7) A copy of the D214 indr-
cating separation from any branch of the
Uhted States nulitary must be submutted

() the board may. i unusual cir-
cumstances,  allow  substitute  documents
where proot of exhausuve eftorts on the
appheant’s part to secure the required docu
ments 15 presented  These exceptions are
teviewed by the board’s executive directon
ona case-by-case basts
Thus agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a valid exeicise of the agen-
cy's legal authorty

Issued In Ausiiii, Texas, on January 28, 1994

TRD 9435329 Bruce A Levy, MDD, JD

Executive Director
Texas Stale Board of
Medical Examiners

Etfective date February 18, 1994

Proposal pubhcation date December 17,
1993

For further mfoimation, please call (312)
834-7728, Ext 402

¢ * ¢
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Part XIV. Texas
Optometry Board

Chapter 273. General Rules

e 22 TAC §273.5, §273.6

The Texas Optometry Board adopts amend-
ments to §273 5 and §273.6, without changes
to the proposed text as published in the De-
cember 24, 1993, 1ssue of the Texas Register
(18 TexReg 9890)

Section 273 5 1s necessary 1o clanty the edu-
cational requrement for faculty members
seeking hmited licensure The educalion, re-
quired of all icensee canddates, is that the
candidate be a graduate of a college of op-
tometty which has been accredrted by the
Council on Optometrnic Education of the
Amencan Optometric Association

Section 273 6 1s necessary to clanfy the edu-
cational requirement for provisional licensure
Because a provisional licensee is required to
lahe and pass the licensure examnation for
therapeutic optometry, the lcensee must
meel the same critena of education as other
thetapeutic optometry hcensees The rule
clanifies that the applicant must have satisfied
the therapeutic education required for gradu-
ates of accredited colleges of optometry after
January 1, 1991

No comments were received regarding adop-
tion of the amendments

The amended sections are adopted under the
provisions of Texas Civil Statutes, Article
4552, §2 14, which provide the Texas Optom-
etry Board with the authortty to promulgate
procedural and substantive rules

Ttus agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authordy

Issued m Austin, Texas, on January 21, 1994

TRD 9435290 Lois Ewaid

Executive Diector
Texas Oplometty Board

Eftective date Febiuary 18, 1994

Proposal publication date December 24,
1993

For further nformation, please call
835-1938

¢ ¢ ¢

Part XXII. Texas State
Board of Public
Accountancy

Chapter 501 Professional
Conduct

(512)

Geneial Piovisions
o 22 TAC §501.2

The Texas State Boaird of Public Accoun-
tancy adopts an amendment to §501 2, con-
cerming  Professional  Conduct  without
changes to the proposed text as published in
the December 3, 1993, 1ssue of the Texas
Register (18 TexReg 8843) The change 1s
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the deletion of the defimtion of the practice of
pubhc accountancy

The amendment redelines advertising to
comply with /e nteeld et al v fanc, 113 S Ct
1792 (1993) The new rule will be a rule m
conformity with a United States Supreme
Court opuuon

Commenter one was pleased with the last
two sentences but wondered if they conflicted
with proposed §501 44(c) In1esponse to this
comment, the proposed amendment to
§501 44(c) 1s hemng withdrawn, and existing
§501 44 15 baing repealed

Commenter two sai he had no problem with
the proposed changes but felt the 36-month
relention period would be coslly to GPAs and
suggested it be deleted In response, a coni-
miltee of the board considered hut rejected a
shorter retention penod

Commenters three, four and six supported
the proposed amendment

Commenter five objected to the use of "infor-
mative and objective” because all messages
are mnformative and objective In response,
not all advertising 1s informative and objec-
tive Informative and objective advertismg s
permitted it 15 not required

The amendment i1s adopted under Texas Cwvil
Statutes, Article 4ta 1 §6 which provide the
Texas Stale Board of Public Accountancy
with the authorty to make such rules as may
be necessary o cany m effect the purposes
of the law, and §21, which states the reasons
tor disciplinary action by the board

S22 Definiirony The tollowing words
and terms when used mothes chapter, shall
have the tollowing meanings  unless the
context clearly indicates otherwise

Adverisement A message which s
tramsmutted to multiple persons by or at the
direction ot a certihicate or registration
holder and which has reterence to the avail-
abihity of the cetiticate or license holder to
pertorm professional services TEomessages
are transmutted orally or by any written or
clecttonte medium  they must be recorded
transeribed  or otherwise retamed 1o a
penod of at least 30 months trom the date
ot the Last transmission or use Advertismg
that s intormanve and objectve s permit-
ted Such advertistg shall be i good taste
aid be protessionally dignitied

This agency hereby certiies that the rule as
adopted has heen reviewed by legal counsel
and found to be a valkl exercise of the agen
cy’'s legal authority

Issued in Austin, Texas, on January 20, 1994

TRD 9435316 Wiliam Treacy

Executive Director
Texas State Board of
Public Accountancy

Effectve date Fehruary 18 1994
Proposal publication date December 3, 1993

For further information, please call (512)
505-7066

L4 L4 L4

Other Responsibilities and
Piactices
e 22 TAC §501.38

The Texas Stale Board of Public Accoun-
tancy adopts new §501 38, conceining Pro-
tessional Conduct, with changes to the
proposed text as published in the October 15,
1993. 1ssue of the Texas FRegister (18
TexReg 7089) The changes are the deletion
of the last sentence which was then re-
written and mcorporated into the penuttimate
sentence

The new rule allows ficensees to have a
passive interest n a busmess that s not
registered with the Board and 1s providing
accounting setvices the section will function
by clantying as to when a licensee may own
an interest i a non registered entity providing
accounting services and extent of that owner-
ship

One comment was recewed concerning
adoption of the rule The comment was re-
cewved from Stephen Braunstem of Peterson
Consulting

M Braunstem has no objection to CPAs hav-
ng passive investments m frms proveding
pubhc accounting services His objections
were that the proposed tule was unnecessar
ily vague, was subject to abuse by selnctive
enforcement and that the proposed rule could
be subject to a legal challenge whuch might
he costly tor the Board 1o defend

Mr Braunstemn felt the lack of definutionn of
"matenial” would lead 1o selective entoice
ment and was vague He suggested using the
Securthies and Exchange Comnussion's defi
niion of "matenal.” which 1s 50% of the eoq
uity inferest i a pubhic entity

Mi Braunstem thought the defumtion of "pas
sive interest” was vague, and wondered what
"signthicant infiuence on the management o!

the entity” meant te asked why there was a -

management resinction when there was an
ownership restniction

Board stalt recommended the issue of "malte
nal” be examied and conskeied based on
the facts and crcumstances surrcunding
each case to allow flexbiity Further "mate
nal” and “sigmhcant™ are concepts lanubar to
CPAs and these terms are used by the
Amencan Institute ol Certiied Public Ac
countant's Generally Accepted Audding Stan
dards  Generally  Accepted  Accounting
Prmciples. and other authortalive pronounce
ments

in some situahons a cettiicate or registered
holder may own an interest that 1s not mate
ral but the certificate or registiation holder
may have a signibcant mlluence on manage-
ment which would overnide his less than ma-
tenal ownerstup mterest

The Board has no control uver litigalion
brought by otheis Consequently, no change
has been made to the rule based on these
comments

The amendment 1s adopted under Texas Civil
Stalutes, Article 41a-1 §6. which provide the
Texas State Board of Public Accountancy
with the authornity to make such rules as may
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be necessary to carry in efiect the purposes
of the law, §2, regaiding the defnition of
public accountancy, and §15B, requiring the
Board to register practice unils

QSUL AN Owncishp i a Passie  Inter
st A certificate or registiation holder 15
permitted 10 own a passive interest 1 an
entiy not registered with the Board, even
though the entity provides accounting ser-
vices to the public, when the entty s pub-
hiely held (registered under the Securities
Act 1993), or the interest of the certificate
or tegistration holder s not matenal in rela-
tion to the net worth of the cntity A passive
iterest does not exist when the ceruficate
ot registration holder has a sigmiticant influ-
eitce on the management ot the entity Tt 15
presumed not to be a passtve mterest when
any owner or manager of the entity 15 a
close relative a5 detined in §301 Hie) (re-
latng to independence) ot these les or
someone i the same houschold as the cer-
thwcate or registiation holder

This agency hereby cettifies that the rule as
adopted has been reviewed by leyal counset
and found to be a vahd exercise of the agen
cy's legal authonty

Issued n Austin Texas on January 28 1994

TRD 9435296 Wilkam Treacy
Executiva Director
Tevas State Board ot

Publi. Accountancy
Etlective date Febiuary 18, 1994
Proposal publication date October 15, 1993

For further information please call (512)
505 7066
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¢ 22 1AC 350143

The Texas Stale Board of Public Accoun-
tancy adopts an amendment to §501 43
concermng  Professional  Conduct,  with
changes 1o the proposed text as published in
the December 3, 1993 issue of the Texas
Register (18 lexRegy 8844) The chanyes are
adding "impropetly or due to some special
relations™ at the end of subsection (h)(7)
adding "untiue” to subsection (h) (9), which
shoukd now read “makes unbtue compari-
sons”, adding "that are not based upon verifi-
able facts™ to the end of subsection (b)(10).
moving proposed §501 44(b) to thus section
and making it a new §501 43(c). teplacing
“sohcited” and “solicitation” with "conlacted”
and “contact” m new §501 43(c) moving
proposed §501 44(d) to this section and mak-
ng t a new §501 43(d), moving proposed
§501 44(e) to thus section and making t a
new §501 43(e), moving proposed §501 44(f)
to this section and making it a new §501
43(f), deleting "and (e)" and changing “do not”
to "does not," changing subsection (¢) 1o new

[y

subsection (9), deleting proposed
§501 43(c)(9). deleting proposed
§501 43(c)(11). and the resuiting

redesignations of the new §501 43(g) caused
by the two deletrons mentioned




The proposed amendment to §501 44 1s bhe-
ng withdrawn, and existing §501 44 1s beng
repealed on an emergency basis Because
elements of pioposed §501 44 are bemng
adopted as changes to §501 43, comments
concerning  §501 44 are bemng addiessed
here

The amendment expands the types of actions
which are prohibited by this 1ule

The board received nine comments from indi-
viduals on the proposed amendment to
§501 43

Commenter one favored the amendment but
did not state his reasons

Commenter two sad the amendment would
allow chents to recewe qualty work at com-
pettive prices

Commenter thiee opposed proposed amend-
menis to subsections (b)(7) and (b)(8) as
bemng unnecessary because they were al-
ready covered i subsections (b) (1) -(3) He
also opposed subsections (h)(9) and (10) be-
cause they could hut CPAs allempting to
obtain new clents n non-tiadiional areas

Commenter four opposed subsection (h)(9)
because compansons 1o other CPAs could
help the public select a CPA He opposed
subsection (b)(10) because endorsements
could help the public setect a CPA He op
posed subsections (b)(9) and (10) because
they msulate poor CPAs, because they were
an unnecessary restiiction, and because they
do not help protect the public

Commenter five netther opposed nor sup
poited the amendment He suggested
§501 43 and §501 44 concerning Solcting,
be combined o one rule to be captioned
Advertising and Sohiciting

Commenter six opposed the amenciments be
cause they were too broad and suggested
they be re wilten more nanowly to addiess
the boards specihic concern e gave an
example of a CPA being mterviewed on tele
vision on fax faws and said the curtent rule
woukd rtequire the CPA to contiol the content
of the mterview and to obtam and retam cop
ies of the mlerview each tune 11 1s broadcast

Commenter seven opposed subsections
(b)(9) and (10) because they were confusing
and hecause they resttamed tiade

Commenter eight opposed subsection (¢)(6)
because of the vagueness of "harass” and
"annoy ©

Commenter mine opposed the amendmest
stating he preteried the Amernican Institute ot
Cettihed Pubhc Accountants’ iule 502 on Ad-
verising and Soliciting because it 1s shoiter
and easter to understand and apply

Inresponse to commenter thiee, subsections
(h)(7) and (8) are more specific than subsec
tions (b)(1)-(3) and are inclled to make 1t
clearer as to the kind of conduct which s
misleading o deceplive and thus prohibited

In response to commenters four, six, and
seven, the hoard changed the text of subsec-
tion (b)(9) 1o prohibit only untiue compansons
and only testimonials or endarsements noi
based upon venhable facts These changes
allow the pubhic to compaie and select CPAs

based on vald mtormation, narrows the rule
to addriess the Boaid's specific conceins, re-
moves any possible confusion about the 1ute,
and avods restramt of trade bhecause the
conduct prohibited i1s nartower and 1s of legitr-
mate state mterest

In tesponse to commenter five, the hoard
agrees and has metged the pioposed i1ule
revisions contamed i §501 44 mto §501 43
and titled the rule Advertising

In response to commenter six’ hypothetical
situation. under the current rule detiniion of
advertising his concern would not exist

In response o commenter eight, the dehini-
tions of "harass™ and "annoy™ should not be
so specific that, by onussion, it nught imphc-
itly approve some harassig conduct merely
because it 15 not specifically bsted At the
same time, subsection (c) provides an exam-
ple of prohbited harassing conduct

In response 10 commenter nne, the board
feels both the public and the licensees woulkd
be beller served by a rule more specific than
the one relerenced by the commenter

Sice proposed §501 44(h). (d). (e) and (f)
were telocated to §501 43 and adopted t 1s
approprate to mclude the comments received
on these fomer subsections of §501 44

Commenter one welcomed the overall
changes 1o §50144 but objected lo the
“should know™ language of §501 44(b) tw
cause it requred him to be a mund reades

Commenter two objected to the "shoukd
know™ languaye of §501 44(b) because ol its
vagueness and suggested it be ether re
moved o clantied te also tequested assun
ance the rule would comply with the fFederal
Trade Conuussion's (F 1C) Cease and Desist
Otder, patagraph 4, 10 v Amencan Insh
tute of Ceiied Public Accountants, Cause
Number 297, no date given

Commenter three sad §501 44(e) was nus
placed m the section dealing with Soliciting
He also gave the examplc of a television
ritetview

Commenter tow saxd §501 43 was overly
stict and prevented legiimate marketing of
CPAs

Commenter five objected 1o §50t 44(f)(3),
wondering how a CPA woukl know when the
professional services are not being provided
by anather CPA

Commenler six objected to the “shoukd Fnow”
language of §501 44(b) wondenng how one
coukd prove this untess a«rospective chent
wformed the CPA

Commenter seven suggested §501 44 should
be reduced to only subsection (a) because
the rest of the section resticts a prospective
chent hom receving improved ser.ice

Commenter eight said the hoard shoukt adopt
the AICPAS rule 502

Commenter tine said he wholeheartedly sup
poited pioposed §501 44 tie telt chents
woukd recerve quality work at competitive
ices

Inresponse ta commenters one, two and s’
concerns about how a certilicate o 1eqgistia

‘. \DOPTED

RULES

ion holder should have known of the pio-
spechve chent's desie not to be solicited, the
statf suggests that the cucumstances, facts,
conversations and commumcations surtound-
ng the contact will be examined o ascerlan
what ntoomation was availlable at the time
and whether the decision to re-contact was
1easonable under the then exishing cwcum-
stan-es

In 1esponse to commenter two's request for
assuance that the rules comply with an FTC
Order, alt of the Board's rules aie reviewed
by its General Counsel, §501 43 and §501 44
were teviewed by the Office of the Attoiney
General, and the Board has an obhgation to
coniply with all televant and pertinent orders
applicable to the Board

in response to commenter thiee's suggestion
thal §501 44(e) was nusplaced. the subsec-
tion was moved to the new subsection
501 43(e)

In response to commenters tour and sevens
objections that §501 44 was ovetly stiict, pre-
venled legiimate marketing and 1esticled a
prospective chent from receving improved
services the Board withdiew proposed §501

44(a) and (c) and deleted §501 44 The Board
made textual changes to §501 43, which
made the e more nastow or speciic. and
which ailow legitimate marketng to a pio-
spective clent who can now make a better
nfoined decision

In tesponse to commenter tive's comments
on §501 44(H(3) stait suggests the operalive
paitis that the sohcilation 1s made o some-
one seeking prolessional services  This 1s not
a "coki call” to someone randomly selected
hoping they may need professional services
The prospective chent has affimatively taken
some action 1o make s desre for profes
sional services kiown to the prolession Sec
tion S0 C44(1)(3) s only apphcable as an
exclusion o exemption frtom the record reten
ton requuireiment of §501 44(d)

The amendment s adopted under Texas Civil
Slalutes Aiticle 41a 1 §6. which provkde the
Teras State Board of Public Accountancy
with the authoiity 10 make such rules as may
be necessary 1o cany i effect the puiposes
of the wiw and §21 which states the reasons
for dmephnary action by the Board

N

A canhicate o regstation
holder shall ot wee o particpate w the use

of

Vdvertesin

th any communcation twatien,
ot o electomo having reterene o the
cerlificate o reastraion holder’s protes
soial which contamns a0 false,
tandulent misleading Jdeceptive, o untan
sitemient o clam, oo

SV OO

(3 any tonm of communeation
hav e reterence o the certiticate or tewis
tration holdet’s protescaonal services, whidh
o accomphshed or accompanied by ot
aor,duress, compulyion, mtinndation,
theeats, overre wchmg o venatons o hd
rassing conduct
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(b) A false. fraudulent, misleading,
deceptive, or unfasr statement or clasm in-
cludes but 1s not himited 1o, a statement or
clatm which

({y contains a musrepresentation
ol tact,

{J1 1 bikely to nuslead or de-
cenve because it tails to make full disclosure
of relevant faels,

(3 s mtended or fikely to create
talse o unpustibied expectations ot favor-
able e,

(4) mphies educational or pro-
fesstonal attaunments or licensing recogni-
ton not supported 1 fact,

(5) represents that protessional
services can o will be completely  per-
formed for a stated fee when this 1§ not the
case. or makes tepresentations with respect
1o fees for professional services that do not
disclose all varables that may reasonably
be expected 1o atfect the tees that will i
fact be charged,

(0) contauns  other  representa-
tions or imphications that .« reasonable
probabihty will canse a person of ordnary
prudence o misunderstard or be decerved.

(7)  uuplies the ability to mflu-
ence any court, tnbunal, regulatory agency
o simtlar body or ottreral unproperly o
d o osome specnal relations,

(8) connsts of selt-landatory
<tatements that are not based on venfirable
facts,

(99 makes  untiue compansons
with other accountants, o

(10)  contarns iestimontals or ¢n
dorsements that are not based upon verth
able facts

(¢) It shall be a violation ot these
rules for o cerufreate o reeistiation holder
1o persist i contacting a prospective chient
when the prospecive chent has made
known 1o the  ceiificate o regisiation
holder ot the camificate or registianon
holder should have known the prospective
chient’s desne nat 1o be contacied  Any
attempt to continue a contact, which the
cerificate or registiation holder knows o
should know s unwented, 1s not permntted

{dy 1n the case of direct i ul com
municatton, the cetrbeate o regastiation
holder shall retain a copy ol the actoal
marhing along with a list or other descrip
o of persons to whom tie commautication
was maled o otherwise distibuted Such
copy shall be retained by the cernticaie ot
registation holder tor cperod ot atleast 30
mornths trom the date of the Jast franams-
SHON OF use

ey Subsection (d) of this section
doe ot apply to persons when

(1) the sobentation 15 made to a
person who s at that time a chent of the
ceruficate o regstration holder,

(2) the solicuation 15 invited hy
the person o whom it was made, or

(3) the solicitation 15 made 1o a
person scekang to secure the performance of
professional services currently not beng
provided by another ceruficate or regustra-
tion holder

(f) In the case of radio and televi-
ston broadcasting, the broadcast shall be
recorded and the certificate or registration
holder shall retain a recording of the actual
transmussion

(8) Defimuons  The  following
words and terms, when used i this section
have the following meanmngs, unless the
context clearly indicates otherwise

(1) Broadcast Any transmission
over  the wirwaves or over a cable o
witeline system, whether or not the broad-
caster receved any consideration o com-
pensatton for such transmission

() Coercrion Compeliing by
force <o that one 15 constramned to do what
his free will would otherwise retuse

(3)  Compulsion Dovine or urg
g by force o1 by phyvecal or mentel con-
steunt oo petformy or forbear  trom
pettornung an act

(4)  Duect personal communica-
ton Iather a tace to face meeting or a con-
versatson by telephone

(8)  Dwess Any conduct which
overpowers the will of another

(0)  Haassmg Any  word, ges
ture or action which tends o annoy, alatn
and verbally abuse anather person

(1) Intinudation Willtally to
take, or attempt w take, by putting in few
of bodily harm

() Overreacling Tricking, out-
withing, o cheatng a person mto domng, an
act which he would not otherwise do

(93 Thicats Ay menace ol suck
a nature and extent as o unsettle the nund
of the person gn whom it operates, and to
take away from hus acts that tree and volun-
tasy action which alone constitutes consent

(10)  Vexatious Without season-
able o1 probable cause o1 excuse

This agency hereby cerilies thal the rule as
adopted has been ieviewed by legal counse!
and found to be a vald ereraise of the agen
cy's legal authority

Issued in Austin, Texas, on January 20, 1994

TRD 9435317 Wilham Treacy
Executive Director
Texas State Board ol

Public Accountancy
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Effechive date Fetxuary 18, 1394
Proposal publcation date December 3, 1993

For fuher mformaton, please call (512)
505 7066

¢ ¢ ¢

Chapter 511, Certification as
CPA

Certification
o 22 TAC §511.167

The Texas State Board of Public Accoun-
tancy adopts an amendment to §511 167,
concerning revoking or rehnquishing a certifi-
cate or registration, with changes to the pro-
posed text as publshed m the Oclober 15,
1993, w1sue of the Texas Register (18
Texfleg 7089) The change tedesignates
§511 167(b)(9)(C) as §511 167(c)

The amendment functions by reducing the
space and efiort previously expended n stor-
wg and secunng certiicates and registia-
tions

No comments were recewed concernimg
adoption ol the rule

The amendment s adopted under Texas Cwvit
Statules, Aticle 41a-1, §6. which provide the
Texas State Board of Public Accountancy
with the authority 1o make such rules as may
be necessary 1o caity m elfect the purposes
of the law and §21, which authonizes the
Board 1o 1evoke licenses and cerhificates and
to accept surrendders of certiicates and b
censees

SSHLToT Rovoking on Religuinduny a Car
tficate o Registration

) Anvandvidual holding, & certiti-
cate ot tegistraton wssued by the board may.,
ab any b and tor any reason, subjedt to
the approval of the board, relinquish that
certtificate or regstraton to the bowd  An
mdividual relinguishing the certificate o
registration may not apply for remstate
meat, but may apply tor the issuance ot a
new certtheate upon completion of all re-
quuemcents tor the sssuance of such certiti-
cate U oan ndividual rehnguishes  the
certihicate o registraton durmg the course
ot adisciplinary investgation o proceeding
conducted by the board, this tact shall be
disclosed moany Tater apphication for a new
certiticate and shall be considered belore
the 1ssuance o a new certilicate

(by  The board may revoke the cer-
tihicate o1 registration issued by the board
atter notn e and heanng as provided i the
Act §21. for any ot the tollowing causes

(1) travd or decett in obtaming g
certthicate as certitied publie accountant or
1 obtmning 4 regstration under this or any
priot Acts or i obtannng a license to prac-
tice public accountancy under this Act,

(2} dishonesty, fraud. or gross
neghigence m the practice of public accoun-
lancy.




(3) wviolation of any of the provi-
sions of the Act, §8 or §20A, as they may
apply to a person certified or registered by
the board,

(4) wviolation of the rules of pro-
fessional conduct promulgated by the board
under the authority granted by the law,

(5) fwmal conviction of a felony
or imposttion of deferred adjudicatior 1n
connection with a criminal prosecution of a
fclony under the laws of any state or of the
United States,

(6) final conviction of a felony
or 1mposition of deferred adjudication 1n
connection with a crumimal prosecution, an
element of which 15 dishonesty or fraud,
under the laws of any state or of the Unuted
States,

(7) cancellation, revocation, sus-
pension, or refusal to tenew authority to
practice as a certified pubhc accountant or
public accountant by any other state for any
cause other than failing to pay an annual
registration fee in such other state,

(8) suspension or revocation of
or a voluntary consent decree concerning
the right to practice before any state or
federal agency for a cause which in the
optnioa of the board warrants its action,

(9)  fadure of a certificate holde:
or registrant to obtain an annual lhicense
under the Act, §9. within either

(A) three years from the ex
prration date of the license to practce, ast
obtained, or renewed by the certificate
holder or regastrant, or

(B) three years trom the date
upon which the certificate holder o1 regis-
trant was granted the certihicate ot registig
ton, 1f no hicense was ever issued,

(10)  conduct mdicating a tack
of fitness 1o serve as a cerhied public
accountant

(¢)  Any ceruicate returned o the
board for revocaton or rehnquishment may
be destroyed by the board It an application
for remstatement 15 later granted by the
board and the certificate has been destroyed
by the board, a duphcate certiticate may be
1ssued

This agency heieby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise ot the agen
cy’'s legal authority

Issued n Austn, Texas, on January 20, 1994

TRD-9435314 Wilham Treacy
Executive Dweclor
Texas State Board of

Pubiic Accountancy

Effective date February 18, 1994

Proposal publication date October 15, 1993

For further information, please call (512)

505-7066

¢ ¢ ¢
e 22 TAC §511.168

The Texas State Board of Public Accoun-
tancy adopts an amendment to §511 168,
concerming Certiication, without changes to
the proposed text as published in the Decem-
ber 3, 1993, 1ssue of the Texas Register (18
TexReg 8846)

The amendment clarihes that applicants for
remstatement of Certiicate must pay all due
fees and become current on continuing pro-
fessional education prior to 1ssuance of a new
cerificate The amendment will function by
ensurning that recertiied licensees are current
on all fees and have completed continuing
professional education priot to offering thew
services 1o the pubhc

No comments were recewved regarding adop-
tion of the rule

The amendment 1s adopted under Texas Cwvil
Statutes, Arlicle 41a-1, §6, which provide the
Texas Slale Board of Fublic Accountancy
with the authority to make such rules as may
be necessary to carty in effect the purposes
of the law §15, which allows the board to
charge fees. and §15A, which requues con
tinung professional education

Issued n Austin, Texas, on January 20, 1994

1RD-9435313 Willam Treacy
Executive Director
Texas State Board of

Public Accountancy
Effective date February 18, 1994
Proposal pubhication date December 3, 1993

For turther infamation, please call (512)
505-7066
¢ ¢ 4

¢ 22 TAC §511.169

The Texas Stale Boaid of Public Accoun
lancy adopts an amendment 1o §511 169,
concerning Lerliication without changes to
the proposed text as pubhshed w the Decem
her 3, 1993, ssue of the Texas Register (18
TexRey 8847)

The amendment clarifies that apphcants tor
remnstatement of registiation must pay all due
fees and become curent on continuing pro
fessional educahion prior 10 1ssuance of a new

cettiicate  The amendment will function by .

ensuring that remstated regtrants who ae
cunnent on all fees and have completed con
tinung polessional education prior 1o ollening
ther services to the pubic

No comments were 1ecewved regading adop
tion of the amendment

The amendment 1s adopted under Texas Civil
Statutes, Article 41a-1, §6, which provide the
Texas State Board of Public Accountancy
with the authonty 1o make such rules as may
be necessary 1o cany n ~ifect the purposes
of the law, §15, which allows the boaid to
charge fees. and §15A, which requues con-
tinuing professional education

o ADOPTED RULES February 4, 1994

Issued in Austin, Texas, on January 20, 1994

TRD-9435312 Witham Treacy

Executive Director
Texas State Board of
Pubhc Accot:ntancy

Ettective date February 18, 1994
Proposal publication date December 3, 1993

For further mnformation, please call (512)

505- 7066
® 14 ¢

Chapter 519 Practice and
Procedure

* 22 TAC §519.23

The Texas State Board of Public Accoun-
tancy adopts an amendment 1o §519 23,
concerning Praclice and Procedure without
changes 1o the proposed text as published n
the Oclober 15, 1993, issue of the Texas
Register (18 TexReg 7090)

The amendment allows the board o assess
the cost of prepaing the recotd agam:st an
appealing icensee

The rule will function by shifting part of the
cost of preparing a record from the board to
some hcensees

No comments were
adoption of the rule

tecewved concermng

The amendment s adopted under Texas Cvil
Stalutes, Aticle 41a-1, §6, which provide the
lexas State Board of Public Accountancy
with the authordy to make such rules as may
be necessary to carry n eifect the purposes
of the law and the Administrative Procedue
Act, Government Code, Chapter §2001 177,
which allows the board 1o assess record
preparation cosis by rule

This agency heieby certifies that the rule as
adoptad has been reviewed by legal counsel
and fouixd to be a vald exercise of the agen-
cy s legal authonty

lssued mn Austin, Texas, on January 20, 1994

THD 9435311 Witham Troacy
Fxocutiva Director
Toxuns State Board of

Public Accountancy
[ Hlectve date tebruary 18, 1994

Proposal publication  date
1993

ecember 15,

o turthen
HUhH 7066

¢ + ¢
¢ 22 TAC §519.20

Ihe Texas State Board of Public Accoun-
tancy adopts an amendment to §519 26,
conceining  informal Conferences,  without
changes to the proposed text as published in
the December 3, 1993, issue ol the Texas
eqgister (18 lexfieq 8847)

wionmation, please call (512)

The amendment allows the execulive dwector
ot the committee to decrie whether an infor-
ma! conterence shoukd be held, and places
the conducted proceedings of the mformai

19 TexReg 793



conference under the control of the commut-
tee chaw

The rule will function be allowing shorter and
more efhicient informal conterences

Comments were received from two CPAs
concerning adoption of the rule The two
comments opposed adoption of the ruie

One commenter stated he opposed adoption,
but dd nol stale any reasons

The second commenter opposed adoption
because she felt the nght to cross-examine
wilnesses and 10 examine evidence was an
absolute necesstty for the defense

Staff notes that this particular rule addresses
only the conduct and procedure of Informal
Conlerences, which are attempis to setlle
cases and are also proceedings preparatory
10 contested case hearings before an Admin-
istrative Law Judge Dunng the contested
case hearnngs licensees are afforded ther
consttutional  nghts, includng  cross-
examination of witnesses and examination of
evidence Therelore, no changes were made
to the proposed text based on these two
comments

The amendment is adopled under Texas Civil
Statutes, Aticle 41a-1, §6, which provide the
Texas Stale Board of Public Accountancy
with the authordy to make such rules as may
be necessary or advisable to carry in effect
the purposes of the law, §22, which ad-
dresses hearings and procedure of contested
cases, and the Administrative Procedure Act,
Government Code, Chapter §2001 054 which
addresses heanngs and procedure of con-
tested cases

This agency hereby certiies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a vahd exercise of the agen-
cy's legal authordy

Issued in Austin, Texas, on Januaty 28, 1994

THD 9435310 Wilham Treacy

Exoecutive Durector
Texas State Board oi
Public Accountancy

Efective dale February 18, 1994
Proposal pubhication date December 3, 1993

For fturther information. please call (512)
505-7066

¢ L4 ¢
® 22 TAC §519.27

The Texas State Board ol Public Accoun-
tancy adopts an amendment to §519 27,
concerning Practice and Procedure, with
changes 1o the proposed text as pubhished in
the October 15, 1993, issue of the Texas
Register (18 TexReg 7090) The changes are
the addtion of “clearly” at the end of §519
27(1) which 1s intended to modity each of the
following six paragraphs, and the addition of
"o audting standards™ at the end of
§51927(1)(3)

The amendmenl recogmzes APTRA's recodi-
fication, APTRA's name change, uses admin-
istrative law judges instead of hearings
officers, clarifies thal the admuustialive law
judge will serve a copy of the proposal for

decision o all parties, and seis forth the
policy reasons for which the board may re-
voke or modify an administrative faw judge'’s
recommendations

The rule has current statutory reterences and
a wrrtten revocation and modificatton policy

No comments were received concerning
adoption of the rule

The amendment 1s adopled under Texas Cwil
Statutes, Article 41a-1, §6, which provde the
Texas State Board ot Public Accountancy
with the authority to make such rules as may
be necessary to carry in eflect the purposes
of the law; §21, which describes the Board's
disciphinary procedures, Chapler 2001 of the
Government Code, which contains part of the
former APTRA, and Chapter 2003 of the Gov-
ernment Code, which contains those parts ot
former APTRA which addressed the State
Office of Admmstrative hearings

§519 27 Heurings tn Duseiplinary Action

(a) General rule Hearings in disci-
plinary actions shall be governed by the
provisions of this chapter, the Public Ac-
countancy Act of 1991 and any amend-
ments to 1it. and the Admunistrative
Procedure Act. Government Code. Chapter
2001 Hearings shall be conducted by an
admunustrative law judge, or the board en
banc

(b) Prehcaring conferences In any
disciplinary actions, the administrative law
Judge. on his own motion or on the motion
of any party, may direct the parties, therr
attorneys, of representatives to appear be-
fore him at a specified ume and place for a
conference prior to the heanng for the pur-
pose of considening

(1) the sunplificauon of 1ssues,

(2)  agreement regarding admis-
sions or stipulations of tact to avord the
unnecessary introduction ol proof,

(3)  the procedure at the hearmg,
including, but not himuted 10, the use of
prehiled tesimony and objections,

(d) the hmuation, where possi-
ble. of the number of witnesses,

(5) objecuons to evidence to be
offered at the heanng, and

(0)  such other matters as may
ard in the sumplificaion of the proceedings
and disposition of the matters 1n contro-
versy, the admunstrative law judge shall
cause any action taken at a prehearing con-
ference to be recorded 1n an appropriate
order

(c) Admanstratuve law judge Al
proposals for decisions of an administrative
law judge shall be given full dissemination
to all members of the board If the decision
of the administrative law judge 1s adverse to
a party to the proceeding other than the
board iself, a final di zision by the board

may not be made until a proposal for deci
sion 1s served on the parties, and an oppor-
tunity ic afforded each party adversely
affected to file exceptions and present briefs
to the board If ary party files exceptions or
presents briefs, an opportunity must be af-
forded 1o all other parues to file replies to
the exceptions or briefs The proposal for
decision must contain a statement of the
reasons for the proposed decision and of
each finding of fact and conclusion of law
necessary to the proposed decision, pre-
pared by the adminstrative law judge which
conducted the hearing The proposal for
deciston may be amended pursuant to ex-
ceptions, replies, or briefs submitted by the
parties without again being served on the
parties The parties by written stipulation
may waive compliance with this section

(d) Filing of exceptions and replies
Any party of record may, within 15 days of
the date of service of the proposal for deci-
sion, unless the admimstrative law judge
has set a shorter or longer period of time,
file exceptions to the proposal for decision
Replies to these exceptions shall be filed
within 15 days after the date of filing the
exceptions unless the administrative law
Judge has set a shorter or longer period of
time A request for extension or decrease of
ume within which to file exceptions or re-
plies shall be filed with the adminmstrative
law judge. and a copy of the request shall
be served on all parties of record by the
party making the request The administra-
tive law judge shall promptly notify the
parties of the decision with regard to these
requests  Addttional time shall be allowed
only when the interests ol justice so require
Upon the expiration of the ume for filing
exceptions or replies to exceptions, or after
ume for filing exceptions or replies to ex-
ceptions, or after the replics and exceptions
have actually been mely filed, the proposal
for decteton will be considered by the board
and cither adopted, modified and adopted.
or remanded to the admuustrative  law
Judge If remanded to the adminmistrative law
Judge. the revised proposal for decision
thereatter rendered by the admumstrauve
law judge shall be clearly labeled as an
amended proposal for deciston A copy ot
the proposal for decision shall be served
torthwith by the administrative law judge
on cach party, or cach party’s attorney of
record, and the board Service shall be in
accordance with the board’s rules

(e) Form of exceptions and replies
Exceptions and replies to exceptions shall
contorm as nearly as practicable to the rules
provided for pleadings The specific excep-
vons shall be concisely stated The evidence
relied upon shall be pointed out with partic-
ularty, and that evidence and any argu-
ments and legal authonity relied upon shall
be grouped under the exceptions to which
they relate Any party filing exceptions and
replies shall provide the board with an onig-
mnal and 17 copies
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(f)  Oral argument before the board
Any party may request oral argument before
the board before the final determination of
any procceding, but oral argument shall be
allowed only at the discretion of the board
A request for oral argument may be incor-
porated in the exception, reply to excep-
tions, or 1n a separate pleading In the event
oral argument 15 granted by the board, each
party who has filed exceptions and replhies
may be limited to a maximum of 20 mw-
utes for presentation thereof  The board
shall require one spokesman per party and
position

(g) Motion for rehearing In tlie
event a motion for rehearing 1s filed, the
exccutive director shall have authonity to act
for the board in either granting or denying
such motion

(h) Admunistrative  cost recovery
rule The board may for good cause and
accordance with the Public Accountancy
Act 1991, after notice and hearing. 1mpose
direct adminustrative costs - addiion to
other sanctions provided by law or these
rules Direct administrative costs include,
but are not lumited to, attorneys” fees. tnves-
tgative costs, witness fees and deposition
expenses, travel expenses of witnesses, fees
for professional  services  of  expert
witnesses, the cost of a sludy, analysis,
audit or other projects the board tinds nec-
essary in preparatton of the state’s case

(1) Changes 10 recommendation To
protect the public interest and to ensure that
sound accounting principles govemn the de-
cisions of the board. it 1s the policy of the
board to change a tinding ot tact or conclu-
sion of law or 1o vacate or modity the
proposed order of an admunistative law
sudge when the proposed order s clearly

(1) crroneous,

() agamnst the weaght ot the evi
dence,

(3)  based on unsound account
ing principles or audiing standards,

(4)  based on an nsuthicient re-
view ot the evidence,

(5) not suthcient to protect the
public interest, o

(6) not suthicient to adequately
allow rehabiliation ot the licensee

This agency hereby certities that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 28, 1994

TRD-9435315 Willam Treacy

Executive Direclor
Texas State Board of
Public Accountancy

Effective date February 18, 1994
Proposal publication date October 15, 1993

For turther information, please call (512)
505-7066

¢ ¢ ¢
e 22 TAC §519.34

The Texas State Board of Public Accoun-
tancy adopts an amendment to §519 34,
concerning forms and scope of discovery,
protective orders and supplementalion of re-
sponses, with changes to the proposed text
as published n the Oclober 15, 1993, 1ssue of
the Texas Register (18 TexReg 7091) The
changes replace "a admuustrative law
judges™ with "an admimistrative law judges™
in §519 34(c)(5). capitalize the "E" in "En-
forcement™ at the stat of §51934(h)(2),
change "managing agency” to "managing
agent™ n §519 34(h)(3), and correct the cita-
tion in §5193 34(h)(7) to read “(b)(1)-{5)" -
slead of “(HY1)1-5)" The amendment
establishes several possible sanctions for re-
fusing to properly engage m discovery and
changes hearing officer to administrative law
judge

The amendmient will function by ensunng a

more open and candid discovery process in
contested case hearings

No comments were received regaiding adop-
tion of the rule

The rule 1s adopted under Texas Civit Stal-
utes, Article 41a-1, §6(a). which provide the
Texas Stale Board of Public Accountancy
with the authonty to promulgate rules neces-
saty o advisable to effectuate the Act, §21,
which describes the Board's procedures, and
Government Code, Chapter 2003, which ad-
dresses adnunistiative law judges

NSO Formy and Scope of Docovery
Protecive Orders, Supplementation of Re
\IH LIATERY

(4)  Fortms of discovery Permussible
forms ot discovery iclude

(1) oral or wnitten deposttion of
Ay party or nonpaity,

(21 wrdlen mierrogatonies,

(31 request of @ party for adms
stons of tacts and the genuineness or iden
uty ot documenms or things, and

(4) requests and motions o
production, examumation, and copying ot
documents or other tangible materials

(h)  Scope ot discovery Except as
provided m subsection (¢) of this secuon,
unless otherwise hmited by order of the
adnunistrative law judge 1n accordance with
these rules, the scope ol discovery 15 as
tollows

(1) In general Parties may ob-
tan discovery regarding any matter which
15 relevant to the subject matter in the pend-
g proceeding whetker 1t relates to the
pending application, petition, protest, claam,
or derense of any other party It 15 not
grounds for objection that the iformation
sought will be inadmissible at hearning 1t the
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information sought appears reasonably cal-
culated to lead to the discovery of admisst-
ble evidence 1t 1s also not grounds for
cbjection that an tnterrogatory propounded
pursuant to §519 37 of this utle (relating to
Interrogatories to Parties) involves an opin-
ion or contention that relates to fact or the
application of law to fact, but the admims-
trative law judge may order such an inter-
rogatory not be answered untii after
designated discovery has been completed or
until a prehearing confercnce or other later
tume It 15 also not grounds for cbjection
that a request for admission propounded
pursuant to §519 38 of this utle (relating to
Requests for Admissions) relates to state-
ments or opintons of fact or of the applica-
tion of law to fact or mixed questions of
law and fact or that the documents referred
to 1n a request may not be admissible at
hearing

(2)  Documents and tangitle
thungs A party may obtain discovery of the
existence, description, nature, custody. con-
dition, location, and contents of any and all
documents (mcluding papers, books, ac-
counts, drawwmgs, graphs, charts, photo-
graphs, electronic or videotape recordings,
and any other data compilations fiom which
information can be obtained and translated
if necessary, by the person from whom
production 15 sought, into reasonably usable
form) and any other wngible things which
constitute o1 contain matters relevant to the
subject matter 1n the proceeding A person
15 not reqaired to produce a document or
tangthle thing unless 1t 1 withun the per-
son’s possession, custody, or control Pos-
session,  custody,  or - control includes
constructive possession such that the person
need not have actual physical possession
As long as the person has a supenor nght to
compel the production from a third party
(including, an agency, authonly, or repre-
sentative), the person has possession, cus-
tody, o contiol

(3) Potential  paries  and
witnesses A party may obtain discovery of
the denuty and  locatnon (name, address,
and telephone nuaber) ol any  potential
party and of persons having knowledge ot
elevant facts A person has knowledge of
refevant tacts when he or she has or may
have knowledge of any discoverable matter
Ihe information need not be admissible 1in
order to satisfy the requirement of this sub-
sectton and personal knowledge 15 not re-
quired

(4) Experts and reports of ex-
perts Iiscovery of the facts known. mental
impressions, and opintons of experts, other-
wise discoverable because the mformation
15 relevant to the subject matter in the pend-
ing proceeding but which were acquired or
developed in anticipation of hearing and the
discovery of the identity of experts from
whom the information may be obtained
only as follows
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(A) In general A party may
obtain discovery of the identity and location
fname, address, and telephone number) of
an expert who may be called as an expert
witness, the subject matter of which the
witness 1s expected 1o tesufy, the mental
umpressions and opuions held by the ex-
peit, and the facts known to the expert
(regardless of when the factual information
was acquired) which relate to or form the
basis of the mental tmpressions and opin-
1ons held by the expert The disclosure of
the same information concerning an expert
used for consultaton and who 1s not ex-
pected to be called as an expent witness at
hearing 1s requrred if the consulting expert’s
opmions or impressions have been reviewed
by a tesifying expert

(B) Reports A parly may
also obtam discovery of documents and tan-
gible things including all tangible reports,
physical models. compilations of data, and
other matersals prepared by an expert or for
an expert n anucipation of the expert’s
hearing and deposiuon tesumony The dis-
closure of material prepared by an expert
used for consultation 1s required even if 1t
was prepared i anticipation of the hearning
if the coasulting expert’s opimons or im-
pressions have been reviewed by a tesufy-
g expert

(C) Reduction of report to
tangible form It the discoverable factual
observations, tests, supporting data. calcula-
tions, photographs, or opuions of an expert
who will be called as an expert wuness
have not been recorded and reduced to tan-
aible torm, the adminustrative law judge
may order these matters reduced to tangible
form and produced within a reasonable
hime

(5) Statements  Any  person,
whether or not a party, shall be entitled to
obtam, upon witten request. his own state-
ment previously made concerning the mat-
ter which 1s the subject of the heanng, or its
subject matter which 1s in the possession,
costody. or control of any paty 1t the
request s refused. the person may move for
an admmstrative law judge’s order under
the Administrative Procedure Act, Govern-
ment Code, Chapter 2001 For purposes ot
this paragraph, a statement previously made
15

(AY a wnten  statement
signed or otherwise adopted or approved by
the person making 1t, or

(B) a stenographec, mechani-
cal, electrical, or other type of recording, or
any transenpnon thereof, which 1s a sub-
stantially verbatum recital of a statement

made by the person and contemporaneously
recorded

(¢) Exemptions The following mat-
ters are protected from disclosure by privi-
lege

(1) Work product The work
product of an attorney, subject to the excep-
uons of Texas Rules of Civil Evidence,
§503(d). which shall govern as to work
product as well as to attorney-client privi-
lege

(2)  Experts The idenuty, men-
tal impressions, and opinions of an expert
who has been informally consullted or of
any expert who has been retained or spe-
clally employed by another party 1 antici-
pation of, or preparation for, hearing or any
documents or tangible things containing
such information if the expert will not be
called as an expert witness, except that the
dentity, mental impressions, and opimions
of an expert who will not be called to testify
as an expert and any documents or tangible
things containing such impressions and
opinions are discoverable if the consulting
expert's opintons or impressions have been
reviewed by a testifying expert

(3) Wntten statement The writ-
ten statements of potential wiinesses and
parties, when made in connection with, o
in anuctpation of the prosecution, investiga-
uon, defense, or protest that 1s the subject
of the proceeding, except that persons,
waether parties or not, shall be enttled to
obtain, upon request, coples of statements
they have previously made coucerning the
subject of the proceeding and which are m
the possession. custody, or control of any
party ‘The term “written statements” in-
cludes

(A) a wnten  statement
signed or otherwase adopied or approved by
the person making i, and

(B) a stenographic, mechani-
cal, electrical, or other type of record. or
any transcription thereof which 1s a substan-
nally verbatun recital of a statement made
by the person and contemporancously re-
corded For purposes of this paragraph. a
piotograph s not a statement

(4) Party communications Parly
communications are  communications be-
tween agents or representatives or the em-
ployees of a party to the proceeding or
communications between a party and that
party’s agents, representatives, or employ-
ees. when made in connecton with the
prosecution, tnvesugauon, defense, or pro-
test of the parucular proceeding. or 1n antic-
patton of the prosecution, protest, or
defense of any claims made as part of the
proceeding This exempuon does not 1n-
clude communications prepared by or for

experts that are otherwise discoverable. For
the purpose of this paragraph, a photograph
is not a communication

(5) OCther privileged informa-
tion, any matter protected from disclosure
by any other privilege. Upon a showing that
the party seeking discovery has substantial
need of the matenals and that the party 1s
unable without undue hardship to obtar. the
substantial equivalent of the materials by
other means, a party may obtain discovery
of the materials otherwise exempt from dis-
covery by paragraphs (3) and (4) of this
subsection. Nothing in this subsection shall
be construed to render nondiscoverable the
identity and location of any potential party,
any person having knowledge of relevant
facts, any expert who is expected to be
called as a witness during hearnng, or of any
consulting expert whose opinions or impres-
sions have been reviewed by a testifying
expert

(d) Presentation of objecttons Ei-
ther an objection or a motinn for protective
order made by a party to discovery shall
preserve that objection without further sup-
port or action by the party unless the
objection or motion 1s set for special hear-
ing and a determunation 1s made by the
administrative law judge. At any reasonable
time, any party may request a special hear-
ing on any objectior or mouon for protec-
tive order The failure of a party to oblain a
ruling prior to the hearing on any objection
to discovery or motion for protective order
does not waive such objection or motion In
objecung to an appropnate request within
the scope of subsection (b) of this section, a
party seeking to exclude any matter from
discovery on the basis of an exemption,
privilege, or 1mmunity from discovery,
must specifically plead the parucular ex-
empuion, privilege, or immunity from dis-
covery relied upon at or prior to any spectal
hearing, shall produce any evidence neces-
sary to support such claum either 1n the form
of atfidavits filed and served at least seven
days before the special heaning or by testt-
mony If the admunistrative law judge detec-
munes that an i camera inspection and
review by the admunistraive law judge of
some or all of the requested discovery 1s
necessary, the objecting party must segre-
gate and produce the discovery to the ad-
muustrative law judge tn a sealed wrapper
or by answers made i camera to deposition
questions, 1o be transcribed and sealed
the event the objection 1s sustained When a
party seeks to exclude documents from dis-
covery and the basis for objectton 1s undue
burden, unnecessary expense. harassment,
annoyance, or invasion of personai, coti-
tutional, or property rights rather than «
specific immunity or exempuon, it 1s not
necessary for the administraive law judge
to conduct an inspection and review of the
parucular discovery before ruling on the
objection After the date on which answers
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are to be served, objections are waived un-
less an extension of ume has been obtained
by written agreement or order of the admin-
1trative law judge or good cause 15 shown
for the failure to object within such period

(c) Protective orders On motion
specifying the grounds and made by any
person against or from whom discovery 1s
sought under these rules, the administrative
law judge may make any order n the nter-
est of justice necessary to protect the
movant from undue burden, unnecessary
expense, harassment, annoyance, or inva-
sion of personal, constitutional, or property
nights Spectfically, the administrative law
Judge’s authonty as to such order extends
to. but 1s not imited by, any of the follow-
ing

(1) ordering that requested dis-
covery not be sought 1n whole or 1n part, or
that the extent or subject matter of discov-
ery be limited. or that discovery not be
undertaker. at the ume or place specified,

(2)  ordering that the discovery
be undertaken only by such method or upon
such terms and conditions or at the time and
place directed by the admunistrative law
Judge

() Duty to supplement A party
who has responded to a request for discov-

ery that was correct and complete when’

made 1s under no duty to supplement his
response to include information thereafter
acquired. except the following shall be sup-
plemented not lesy than 30 days prior to
hearing unless the hearings officer finds that
good cause exists for permutting or requir-
ing later supplementation

(1) A party 15 under a duty rea-
sonably to supplement his response 1f he
obtains intormation upon the basis  of
which

(A) he knoms that the re-
spoase wdas incomplete and incorrect when
made,

(B) he knows that the re-
soonse. though cotrect and complete when
made. s no longer true and complete and
the circumstances are such that faillure to
amend the answer 15 1n substance mislead-
ing

(2)  If the party expects to call
an expert witness when the identity or the
subjeci matter of such cxpert’'s tesumony
has not been previously disclosed n re-
sponse to an appropriate inquiry directly
addressed to these matters, such response
must be supplemented to include the name,
address, and telephone number of the expert
witness, and the substance of the txsumony
concerning which the expert witness 15 ex-
pected to tesufy, as soon as 1s practical, but

1n no event less than 30 days prior to hear-
ing except on leave of the adminustrative
law judge

(3) Inaddition, a duty to supple-
ment any and all responses may be 1mposed
by order of the administrative law judge or
by written agreement of the parties, or at
any tme prior to hearing, through new re-
quests for supplementation of prior answers.

(g) Discovery motions All discov-
ery motions shall contain a certificate by the
party filing same that efforts to resolve the
discovery dispute without the necessity of
administrative law judge intervention have
been attempted and failed

(h)  Discovery sanctions Require-
ments concerning discovery sanctions in-
clude the following.

(1) Motions for sanctions or or-
der compelling discovery Upon reasonable
notice to all party representatives and af-
fected persons, a party may apply to the
admunistrative law judge for an order com-
pelling discovery A party may not request
sanctions under paragraph (3) of this sub-
section without having first obtained an or-
der compelling discovery.

(2) Enforcement n  district
court If a person fails to comply with a
subpoena or a commussion for deposition
1ssued by an administrative law judge, the
agency or party requesting the subpoena or
commusston for deposition may seek its en-
forcement 1n district court 1n any manner
provided by law

(3)  Failure to comply with or-
der or with discovery request If a party. or
an officer, director, or managing agent of a
party. or a person designated to testfy on
behalf of a party fails to comply with proper
discovery requests or to obey an order com-
pelling discovery, an administrauve  law
judge may, after opportunity for hearing,
make orders 1n response to the failure, tn-
cluding any of the following orders

(A) preventing the disobed:-
ent party from further discovery of any
kind, or of a parucular kind,

(B) deeming any facts
pertaining to the order, or any other facts, to
be established, as claimed by the moving

party,

(C) disallowing the disobed:-
ent party from supporting or opposing des-
ignated claims or defenses, or prohibiting
the party from introducing designated mat-
ters 1n evidence,

(D) striking out pleadings or
parts of pleadings. staying further action
until the order 1s obeyed, dismissing the

proceeding with or without prejudice, or
rendering a judgment against the disobedi-
ent party, and

(E)  assessing costs in ob-
taining sancuons as direct administrative
costs pursuant to the Act, §21(b)(6). and
§519 27(h) of this uitle (relating to Practice
and Procedure)

(4) Abuse of discovery process
The administrative law judge may impose
any of the sancttons histed above on a party
who abuses the discovery process in seek-
ing or resisting discovery or who files a
request, response, or answer that is frivo-
lous, oppressive, or made for the purpose of
delay

(5) Failute to respond to or sup-
plement discovery A party who fails to
respond to or supplement a discovery re-
quest or refuses to supplement a response to
a discovery request may not present evi-
dence that the party was under a duty to
provide 1n a response or supplemental re-
spense, and may not offer the testimony of
an expert witness or of any other person
having knowledge of the discoverable mat-
ter. unless the admunistrative law judge
finds good cause to permut the evidence
despite the noncompliance The burden of
establishing good cause is upon the party
offering the evidence, and good cause must
be shown in the record

(6) Impermissible communica-
tions Unless permitted by law, a party rep-
resentative shall not communicate with the
administrative law judge or the Board with-
out the knowledge of all other parties The
administrative law judge or the Board may
impose any ot the preceding sanctions for
impermissible communication

(7) Record of basis for sanction
The administrative law judge shau st te the
srecafic basis for any <anction in the order
A party sanctuoned under subsection (b)(1)
(5) of this section may raise the issue of
sancuons 1n the exceptions to the proposal
for decision and in the moton for rehearing

This agency hereby certilies that the rule as
adupted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on January 28, 1994

TRAD-9435309 Withiam Treacy

Executive Drrecter
Texas State Board of
Public Accountancy

Effective date February 18, 1994
Proposal publication date Qctober 15, 1433

For further information, please call (512)

505-7066
14 ¢ ¢
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Protesstonal Education

Continuing Professional Educa-
tion Standards
e 22 TAC §523.28

The Texas State Board of Public Accoun-
tancy adopls an amendment to §523 28,
concerning Continuing Prelessicnal Educa-
tion, without changes 1o the proposed text as
published in the October 15, 1993, i1ssue ol
the Texas Register (18 TexReg 7094)

The amendment redefines continuing educa-
tion to be continuing professional education

The rule w:it function by clanfying continuing
professiona! education rulas which result in a
better educated licensee

No comments were received regarding adop-
tion of the amendment

The amendment 1s adopted under Texas Cwvil
Statutes, Articie 41a-1, §6, which provide the
Texas State Board of Public Accountancy
with the authorty to make such rules as may
be necessary or adwvisable to carry in effect
the purposes of the law and §15A, which
requires licensees 1o panicipate i continuing
protessional education

This agency hereby certiies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority

Issued i Austin, Texas, on January 20, 1994

TRD-9435308 Wiliam Treacy
Execuitve Director
Texas State Board of

Public Accountancy
Effectve date Fetrxuaty 18, 1994
Propnsal publication date October 15 1993

For further mnlormation, please call (512)
505-7066

¢ * ¢
° 22 TAC §523.29

The Texas State Boary of Public Accoun
tancy adopls an amendment to §523 29,
concerning Continuing Prolessional Educa
tion, withoui changes 1o the proposed text as
published in the October 15, 1993, 1ssue of
the Texas Register (18 TexRey 7094)

The amendinient redetines continunig educa
tion 1o be continuing professional education

The rule will lunchon by clantying continuing
professional education rules, which result n a
better educated licensee

No comments were recetved concerning
adcption of the rule

The amendment i1s adopted under Texas Cvil
Statutes, Article 41a-1, §6, which provides
the Texas State Board of Public Accountancy
with the authorty 1o make such rules as may
be necessary to cairy in eflect the purposes
ot the law and §15A, which requres licensees
1o particpate in continuing professional edu-
caton
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Q223 29 Mumum Houry Required as a
Purncipant - A mimmum o1 30% require-
ment must be from mvolvement as a partict-
pant tn a qualified conunuing professional
education program

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found fo be a vaid exercise of the agen-
cy's legal authordy

Issued in Austin, Texas, on January 20, 1994

TRD-9435307 Wilham Treacy

Executive Directol
Texas State Boara of
Public Accountancy

Effective date February 18, 1994
Proposal publication date Octuoer 15, 1993

For further mformalion, please call (512)
505-7066

¢ 4 ¢
e 22 TAC §523.30

The Texas State Board of Public Accoun-
tancy adopts an amendment to §523 30,
concerning Continuing  Professional Educa
tion, without changes to the proposed text as
published in the October 15, 1993, issue of
the Texas Register (18 TexReg 7094)

The amendment redefines contimung educa
tion to be continumng professional education

No conunents were recewved concerning
adoption of the rule

The amendment 1s adopted under Texas Civil
Statutes Atticle 41a 1, §6, which provide the
Texas State Board of Publc Accountancy
with the authonty to make such rules as may
be necessary to carry mn ettect the puiposes
of the law and §15A, which requues hcensees
o participate n continuing professtonal edu
cation

This agency hereby certhes that the il as
adopted has been teviewed by legal counsel
and found to be a vald exercise of the agen
cy s legal authorty

15 ued n Austing Texas, on January 20, 1994

TRD 9435306 Wiliam Treacy
Execunve Diector
Texas Btate Board ot

Puthe Accountancy
Etfective dale February 18 1994
Proposal publication date October 15, 1993
For funther informaton, please zall (512)
505-7066

L4 ¢ ¢
o 22 TAC §523.31

The Texas Slate Board of Public /ccoun
tancy adopts an amendment to §523 31,
concerning Conhinuing Professional Educa-
tion, without changes to the proposed text as
published in the Octoher 15, 1993, i1ssue of
the Texas Register (18 TexReg 7094)

we o wuTINUIY Lulvas
tion to be continuing professional education

No comments were received concerning
adoption of the rule

The amendment 1s adopted under Texas Cwvil
Staiutes, Article 41a-1, §6, which provide the
Texas State Board of Public Accourtancy
with the authorty 1o make such rules as may
be necessary to carry m effect the purposes
of the law and §15A. which requires licensees
to participate in continuing professional edu-
cation

This agency hereby certiies that the rule as
adopled has been reviewed by legal counse!
and found to be a vald exercise of the agen-
cy's legal authortty

Issued in Aushin, Texas on January 20, 1994

TRD-9435305 Witham Treacy
Executive Direclor
Texas Stale Board of

Public Accountancy
Eftective date Fetxuary 18, 1994
Proposal publication date October 15, 1993

For turther mformation, please call (512)
505-7066

L/ L4 ¢
e 22 TAC §823.32

The Texas State Boaird of Public Accoun-
tancy adopts new §523 32, concerning Con-
nuing  Professional  Education,  without
changes to the proposed text as published in
the December 3 1993, issue of the Texas
Reyister (18 TexRey 8847)

The new rule 1equies hcensees to complete
at least four hours of ethics study every tivee
years as part ot the mandaiory 120 houwrs of
contimung prolessional education

No coniments wete received regarding adop-
tion of the new sechon

The new section s adopted under Texas Cvil
Slatues Article 41a 1, §6 wlich provide the
Texas State Board ol Publc Accountancy
with the authonty to make such rules as may
be necessary to cany n eftect the purposes
of the faw, and §15A, winch requires licens
ees 1o complete 120 hours of continuing o
lessional edrcation every thiee yeais, bul
leaves it to the board to defme the requue-
ments

The, agency heieby cettihes that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise ol the agen-
cy's legal authoty

Isuued i Austin, Texas, on January 20, 1994

TARD 9435304 Wilkam Treacy

Executive Director
Texas State Board of
Publhic Accountancy

Effective date Felwuary 18, 1992
Proposal publication date December 3, 1993

For turther nformation, please call (512)
505-7066

+ ¢ ¢




Mandatory Continuing Profes-
sional Education (CPE) Pro-
gram

e 22 TAC §523.61

The Texas State Board of Public Accoun-
tancy adopts an amendment to §523. 61,
concerning Mandatory CPE Program, with
changes to the proposed text as published in
the October 15, 1993, issue of the Texas
Register (18 TexReg 7090) The changes are
changing "Sources of Continuing Education”
to "Sources of Continuing Professional Edu-
cation” at the end of 523.61(b).

The amendment clarifies continuing profes-
sional education rules which result in better
educated licensees, redefines continuing ed-
ucation to be continuing professional ecuca-
tion, and deletes unnecessary language.

No comments were received regarding adop-
tion of the amendment

The amendment is adopted under Texas Cwvil
Statutes, Article 41a-1, §6, which provide the
Texas State Board of Pubhc Accountancy
with the authority to promulgate rules regard-
ing CPA certificates or registrations and
§15A, which requires continuing professional
education.

§523.61. Establishment of Mandatory CPE
Program.

(a) A mandatory CPE program was
established pursuant to the Public Accoun-
tancy Act of 1979, Texas Civil Statutes,
Article 4la-1, §6(a). which provided the
board with authority to adopt a system of
required continuing professional education
for licensees.

(b) A licensee shall be responsible
for ensuring that CPE credit hours claimed
conform to the board's standards as outlined
in §§523.21-523.31 of this title (relating to
Program Presentation Standards; Instruc-
tors, Program Sponsors; Learning Environ-
ment; Evaluation; Program Measurement;
Credits for Iastructors and Discussion Lead-
ers. Credits for Published Articles and
Books; Mimimum Hours Required as a Par-
ticipant, Limitation for Nontechnical
courses, and Alternative Sources of Con-
tinuing Professional Education).

This agency hereby certifies that the rule as
adopied has been reviewed by legal counsel
and found to be a vahd exercise of the agen-
cy's legal authorty.

Issued in Austin, Texas, onJanuary 20, 1994.

TRD-9435303 William Treacy

Executive Director
Texas State Board of
Public Accountancy

Effective date: February 18, 1994

Proposal publication date. October 15, 1993
For further information, please call: (512)
505-7066

¢ L 4 L 4

* 22 TAC §523.62

The Texas State Board of Public Accoun-
tancy adopts an amendment to §523. 62,
conceming Continuing Professional Educa-
tion, without changes to the proposed text as
published in the October 15, 1993, issue of
the Texas Register (18 TexReg 7095).

The amendment clarities subsection (b) by
rewording and editing and changes continu-
ing education to continued professional edu-
cation.

No comments were received regarding adop-
tion of the amendment.

The amendment is adopled under Texas Civil
Statutes, Article 41a-1, §6, which provide the
Texas State Board of Public Accountancy
with the authority to make such rules as may
be necessary or advisable to carry in effect
the purposes of the law.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 20, 1994

TRD-9435302 Wilham Treacy

Executive Director
Texas State Board of
Public Accountancy

Effective date' February 18, 1994
Proposal publication date. October 15, 1993

For further iniormation, please call. (512)
505-7066

¢ ¢ ¢
e 22 TAC §523.63

The Texas State Board of Publc Accoun-
tancy adopts an amendment to §523 63, con-
cerning relating to Continuing Professtonal
Education, without changes to the proposed
text as pubhshed in the October 15, 1993,
issue of the Texas Register (18 TexReg
7095).

The amendment removes the requrement of
not practicing public accountancy while on
active military duty as a condition of exemp-
tion and changes continung education to
continuing professional education.

No comments were received concerning
adoption of the rule

The amendment is adopted under Texas Civil
Statutes, Article 41a-1, §6, which provide the
Texas Slate Board of Public Accountancy
with the authcety to make such rules as may
be necessary to carry in effect the purposes
of the law and §15A, which requuires licensees
to participate in continuing professional edu-
cation.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authonty

Issued in Austin, Texas, on January 20, 1994.

TRD-9435301 Wilham Treacy
Executive Director
Texas State Board of

Public Accountancy

Effective date: February 18, 1994
Proposal publication date: Oclober 15, 1993

For further information, please call: (512)
505-7066

¢ L4 L4
* 22 TAC §523.64

The Texas State Board ol Public Accoun-
fancy adopts an amendment to §523. 64,
concerning Continuing Professional Educa-
tion, without changes to the proposed text as
published i the October 15, 1993, issue of
the Texas Register (18 TexReg 7096).

The amendment redefines continuing educa-
tion to be continuing professional education,
to clarity the specific education desired, and
clanfies continuing professional education
rules which resull in better educated licens-
ees.

No comments were received concerning
adoption of the rule.

The amendment is adopted under Texas Cril
Statutes, Article 41a-1, §6, which provide the
Texas State Board of Public Accountancy
with the authority to make such rules as may
be necessary to carry in effect the purposes
of the law and Section 15A, which requires
licensees to participate in continuing profes-
sional educalion.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authorty.

Issued in Austin, Texas, on January 20, 1994.

TRD-9435300 Willam Treacy
Executive Director
Texas State Board of

Public Accountancy
Effective date: February 18, 1994

Proposal publication date: December 15,
1993

For further nformation, please call: (512)
505-7066

L4 4 ¢
¢ 22 TAC §523.65

The Texas State Board of Public Accoun-
tancy adopts an amendment to §523. 65,
concerning Continuing Professional Educa-
tion, without changes to the proposed text as
published in the October 15, 1993, issue of
the Texas Register (18 TexReg 7096).

The amendment redefines continuing educa-
tion to continuing professional education and
clarifies continuing professional education
rules which result in better educated licens-
ees.

No comments were received concerning
adoption of the rule.

The amendment is adopted under Texas Civil
Statutes, Article 41a-1, §6, which provide the
Texas State Board of Public Accountancy
with the authority to make such rules as may
be necessary to camry in effect the purposes
of the law and §15A, which requires continu-
ing professional education.

¢ ADOPTED RULES February 4, 1994 19 TexReg 799



This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authorty

Issued in Austin, Texas, on January 20, 1994

TRD 9435299 Wilham Treacy

Executive Dwector
Texas State Board of
Public Accountancy

EHective date Felwuary 18, 1994
Proposal publication date October 15, 1993

For further iformation, please cali (512)
50%-7066

¢ ¢ ¢

Registered Continuing Profes-
stonal Education Sponsors
e 22 TAC §523.71

The Texas State Board of Pubhic Accoun-
tancy adopts an amendment to §523 71,
concernimg Continuing Professional Educa-
tion, without changes to the proposed text as
published n the October 15, 1993, issue of
the Texas Register (18 TexReg 7097)

The amendment redefines continuing educa-
tion to be contmuing piofessional education,
to clanty the specihc education desired and
clanhed, contnumg professional  education
tules which result n a better educated -
censee

No commenis were r1ecewed concerning
adoption of the rule

The amendment 1s adopled under Texas Cwvil
Statutes, Article 41a-1, §6, which provide the
fexas State Board of Public Accountancy
with the authorily to make such ules as may
be necessary or advisable to carry i eflect
the purposes of the law and §15A, which
requies hcensees to participate in continuing
prefessional education

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found 10 be a vald exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 20, 1994

TRD 3435298 Willam Treacy
Executive Director
Texas State Board ol

Public Accountancy
Effective date February 18, 1994
Piroposal publcation date October 15, 1993

For further information, please call (512)

505 7066
¢ 4 L 4
e 12 TAC §523.72

The Texas Stale Board of Public Accoun-
tancy adopts an amendmernt to §523 72,
concermning Professional Education, without
changes Lo the proposed lext as published in
the October 15, 1993, issue ot the Texas
RAeyster (18 TexRey 7097)

The amendment redehnes continuing educa-
tion to be continuing piotessional education,
o clanly the spectfic education desired

No comments were received concerning
adoption of the rule.

The amendment is adopted under Texas Civil
Statutes, Article 41a-1, §6, which provide the
Texas Stalte Board of Public Accountancy
with the authority to make such rules as may
be necessary to carry in effect the purposes
of the law and §15, which requwes licensee to
participate in continuing professional educa-
tion

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a vaid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on vanuary 20, 1994

TRD-9435319 Wiham Treacy

Executive Dwector
Texas State Board of
Public Accountancy

Effective date February 18, 1994
Proposal publication date October 15, 1933

For further nformation, please call (512)

505-7066

¢ ¢ ¢

Registered Continuing Profes-
sional Education Sponsors
* 22 TAC §523.73

The Texas State Boaid of Public Accoun-
tancy adopts an amendment to §523. 73,
concerning Contnuing Professional Educa-
tion, without changes to the proposed text as
published in the October 15, 1993, Issue of
the Texas Register (18 TexReg 7097).

The amendment redefines continuing educa-
tion to be contmuing professional education,
to clanly the specific education desired.

No commenis were recewved concerning
adoption of the rule

The amendment 1s adopted under Texas Civil
Statutes, Article 41a-1, §6, which provide the
Texas State Board of Public Accountancy
with the authonly to make such rules as may
be necessary to carry in effect the purposes
of the law and §15, which requires licensee to
participate in continuing professional educa-
hon

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy’s legal authorty

Issued in Austin, Texas, on January 20, 1994

TRD-9435318 Wilham Treacy

Executive Director
Texas State Board of
Public Accountancy

Effective date Febiuary 18, 1994
Proposal publication date. October 15, 1993

For further nformation, please call (512)

505-7066
¢ ¢ ¢

TITLE 30. ENVIRONMEN-
TAL QUALITY

Part 1. Texas Natural
Resource Conservation
Commission

Chapter 305. Consolidated
Permits

Subchapter M. Waste Treat-
ment Fee Program
* 30 TAC §§305.501-305.507

The Texas Natural Resource Conservation
Commission (Commission) adopts amend-
ments to §§305.501-305506 and new
§305 507, conceining the waslte treatment fee
program, without changes lo the proposed
text as published in the November 23, 1993,
issue of the Texas Register (18 TexReg
8648)

Water Code, §26 0291, authoizes the Com
mission to assess an annual {ee against each
permittee holding a permit for wastewater
treatment or discharge issued under Water
Code, Chapter 26 In determining the reve-
nue to be derived from these assessmenls
the Comnussion considers the tunds avail-
able from all authorized sources and the re-
qurements to meet budgeted expenses of the
water qualty actvities to which these fee
revenues may be allocated In deternmining
the amount of the fee, the Commussion may
consider permitting factors such as flow vol
ume, toxic pollulant polential, levels ol tradi-
tional pollutants and heat load in addition,
the Commission may consider the designated
uses and the ranking classifications of the
waters alfecled by dischaiges from the per-
milted facity To meel the requuements for
funds anticipated during the 1994-1995 bien-
num, the Commission proposes to modily
certain featuies of the rate schedule for deter-
mmation of waste treatment fees and n-
crease the fee rales

Fee assessments for all permils will increase
under this rule The rule as adopted will in-
crease the rate per each pomt assigned to a
permit from $70 to $75 In addtion, other
changes will increase the pomt values for
permitted flow volume assianed to certam
permils and increase the fee assessments
Revenue  increases of  approxunately
$1,160,000 per year are anhcipated

Commenis on the proposed rule were re-
cewved from QOccdental Chemical Corpora-
tion, Texas Association of Dairymen,
Associated Milk Producers, Inc , Texas Poul-
fry Federation, City of Big Sprng, Cdy of
Abilene, and Texas Municipal League Gen-
erally, respondents were opposed to the n-
creases m fee rates and questioned the
justification for the increases and the eco-
nomic nnpacts on atlected pernmit holders
Other 1ssues were raised concerning the
Comnussion’s authonty 1o adopt proposed
changes i fees for cestam types of waslewa
ter operations and the need to clanty certain
provisions of the rule
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Most commenters questioned the justification
for the fee increases and the proposed uses
of additional revenue The Commission
clearly recognizes that any state-mandated
increase in cost will be of concern to
businesses and local governments The fees
in question are authorized to be used to sup-
port water quality regulatory actvities in con-
junction with other funds, essentially general
revenues and federal funds Both general
revenue appropriations and federal funds will
be reduced for water qualty programs in FY
1994-1995 Reductions in alternative sources
of funds create an increased demand for fee
revenue sources. To meet increasing de-
mands for new and improved services to be
provided by the agency, including permit pro-
cessing, enforcement, public participation and
information management, the Commission
has dedicated all available fund balances
Also, the Commussion 1s facing significant
new costs for office space and related sup-
port systems due to the relocation and physi-
cal consohdation of the agency as required
under Senate Bill 2, Acts of the 72nd Legisla-
ture, First Called Session, 1991 These addi-
tional one-time and recurring costs must be
allocated to each source of dedicated reve-
nue and each program area The Commis-
sion would note that the increase in revenue
and the total amounts to be collected are
consistent with the Commussion’s request for
appropriations appioved by the Legslature in
Senate Bill 5, Acts of the 73rd Legislature
(the Genera! Appropniations Act) The pream-
ble to the proposed rule cited both increased
cosls and reductions in other sources of reve-
nues as justifications for fee increases While
these are both valid reasons, the Commission
does agree with the several commenters who
suggested that reductions in other sources of
revenue were the more significant of the
causes leading to the proposed amendments

One commenter noted that the proposed rule
did not include specific definitions for the dif-
ferent groups into which indusinal wastewater
discharges are classified based on poliutant
potential This classification 1s based on a
schedule which relates the type of facility and
its Standard Industnal Classification to pollut-
ant potential The schedule has been and wilt
continue to be provded with each invoice
delivered annually to each permittee In addi-
tion, the Commussion will publish the sched-
ule as a future appendix to Chapter 305,
Subchapter M, in order to provide broader
distribution of the guidance document and
public notice of ds rofe in the fee schedule.

Other comments were received which stated
that the proposed fee ncreases would im-
pose ynacceptable costs to agricultural oper-
ations, primarly confined animal feeding
operations, which have already made sub-
stantial investments in state-mandated water
pollution control facilites Most of these oper-
ations are wastewater treatment facillies
which discharge to evaporation ponds or land
disposal (irrigation) facilites It was also sug-
gested that the proposed fee increases do not
equitably derive the costs of water qualty
regulation from all users who benefit from the
preservation of water qualty Agricultural in-
terests are also concerned that fee increases
will affect operating costs which cannot be
recovered under fixed wholesale pricing

structure for commodities The Commussion
acknowledges that the increases will affect
agricultural permit holders and that substan-
tial monetary invesiments have been made
by the ndustry to alleviate water qualty con-
trol problems The agency feels, however,
that the anticipated state-wide mmpact of
$51,000, an average of $100 per facity, 1s
justiied in terms of maintaining adequate lev-
els of funding for water quality programs and
does not critically impact any one operator or
the industry as a whole The Commission
agrees with the assessment of these respon-
dents that there are "users™ who benefit from
the state’s water qualty programs who are
assessed less (or none) of the costs paid by
some persons subject to this rule The Com-
mission lacks the legal authorty, however, to
collect revenue from all users to more equita-
bly support water quality programs and 1s
constrained by the limits of statute and the
curent appropriation authorty approved by
the legislature Another commenter felt that
the classification of agricultural faciities as
industnial facihties under this subchapter was
nappropriate The 1ssue of whether an agrr-
cultural permd should be classified as indus-
inal 1s beyond the scope of the rules adopted
here This subchapter classifies such permits
consistent with other agency waste treatment
permitting regulations For the purposes of
assessing fees, the distinction between "agri-
cultural” or "industnal” permtt has no signif:-
cant effect it 1s the specific parameters of an
indwidual permit that determine the amount of
an assessment more than the classification of
permit lype

Other commenters stated that the fee in-
creases which will atfect municipal govern-
ments coulkd not be justified gwven the
significant costs incurred and to be incurred
1o meet new and stricter state and federal
water quahty standards As we stated in our
response regarding agricultural facilities, the
signthcat  costs  of  water  qualty
infrastructural and regulatory costs on local
governments and ther utlty rate payers is
clearly recognized While the costs imposed
through fee assessments by the state to op-
erate regulatory programs are a very small
part of these overall cosis, we agree that
these costs are also sigmficant, particularly to
smaller operators and municipalities It 1s im-
portant to note that the statutory maximum
fee of $11, 000 which can be assessed
agamst any one permit results in the most
significant impact of the fee increases being
felt by smaller to moderate sized faciities,
rather than the largest We have attempted to
apportion the impact of the fee increases as
equitably as possible within this very signifi-
cant constraint We cannot agree, however,
that the increases are not justified if they are
clearly authorized by statute, are within the
legislative budget authorty of the Commis-
sion and are necessary to mamntan the exist-
ing levels of effort in the Commussion's water
quality regulatory programs This commenter
also questioned the extent to which the
agency has considered the designated uses
and the ranking classifications of the waters
affected by discharges from permited facili-
ies The authorty of the agency to use such
criteria in establishing rates is granted under
provisions of Water Code, §26 0291, and was
acknowledged in the preamble to the pro-

posed rule The rate schedule, however, does
not include a specific parameter which relates
to the effects of a speciic discharge to a
specific receiving water It 1s the opinion of
the agency that, while such an approach s
legally and technically justifiable, the com-
plexties of evaluating and differentiating dif-
ferent stream segments would not be
practicable or cost effective at this time.

Another comment was received in opposition
to the proposed rule on the basis that the
existing fee for wastewater facility inspection
was being replaced with an assessment with
much broader authorty which was not based
on waste discharge permit parameters and
turther, that fees should not increase without
increases in the number or frequency of in-
spections This commenter also stated that
the fiscal impiact of the rule was unclear The
agency disagrees with this charactenzation of
the proposal The changes to be adopted will
atfect only the way the fee is calculated and
the amount of the fee No expansion of the
use of the fee revenues or the types of facili-
ties to which the fee applies 1s coitemplated
orintended The deletion of the word "nspec-
tion” from the defimition of the fee simply
makes 1t consistent with the authonizing statu-
tory language which states that the fee is to
be used "in inspecting waste treatment facili-
ties and enforcing the laws of the state,
and the rules of the commission, govern-
Ing waste discharge and waste treatment
faciiitles (emphasis added), which would in-
clude permutting, enforcement and related
program areas and their support and adminis-
trative costs As discussed earler, it 1s not
simply cost increases of inspections that are
the basis for the fee increase As to the issue
of broader authority, the fees as adopted will
not apply to any facity not currently subject
to a fee The only change adopted which
relates to the issue of a permut being subject
to a fee is the clarification that permds by rule
(general permits) are subject to assessment
This change will allow the agency to simpliify
the permit process and mitigate the regula-
tory impact on small faciities which quality for
permits by rule without reducing required rev-
enue levels

Several commenters pointed out that the total
fiscal impact of the proposed rule was not
clearly stated in the preamble The fiscal note
to the proposed rule dd include a typographt-
cal error The note stated that mncome to the
state would increase by "$1,160,00", which
should have been correctly stated as
"$1,160,000" This eror was acknowledged
and a notice of correction to the proposed
rule was filed and published in the December
10, 1993, ssue of the Texas Register (18
TexReg 9225)

Comments were received which questioned
the authority of the Commission o assess a
fee for facilites which were not discharge
facilittes The contention 1s that the statutory
authonty hmits the assessment of a fee to
permids which authorize a discharge and
would not apply to permts which are treat-
ment permits and do not authonze a dis-
charge We disagree In clanfying this point, it
should be understood that all permids under
Water Code, Chapter 26, are "discharge” per-
mits Some discharges are autherized to sur-
tace waters, others 1o evaporation ponds, and

. ADOPTED RULES February 4, 1994
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others to land, by way of imgation. It is this
discharge which is, in fact, the basis for the
requirement {or a permit under Chapter 26.
Mos! discharge permits are lor reatment ta-
cilities, although some, such as stormwater
permds, may not involve freatment of waste-
water. This general use of the term ‘“dis-
charge” in Chapter 26 must be compared with
the much more limited application of the term
as it has been used in reference to Waler
Code, §26.0291 and its use in the preamble
to the proposed rules. Under the waste treat-
ment facility fee schedule, a distinction 1s
made between facilties which discharge to
surface waters and those which do not The
rationale 1s that the varniable permit parame-
ters, such as flow volume and pollutant load,
are not applicable o facilmes which are not
authonized to discharge to surface walters
The lee schedule ftreats these evaporalion
and land disposal facilities differently based
solely on the fact that ther discharge ponts
are ditterent In earlier versions of these sec-
tions, these facilities were referred 1o as "no
discharge” permits This term was deleted in
prior revisions to these sections for the spe-
cific purpose of avoiding the obvious confu-
sion due to the use of a term which really had
no meaning under Water Code, Chapter 26
Similarly, this commenter was also con-
cerned that the rule as amended would resuit
in the assessment of a fee against facilties
which are not subject 1o permits under Water
Code, Chapter 26, in violation of the provi-
sions of Water Code, §26 0291. We disagree
that the proposed rule exceeds the authority
granted under Water Code, §26 0291, which
authorizes a fee "on each permittee for each
waste discharge permit helkd by the
permittee” The change adopted will clanfy
that, for the pumposes of fee assessments, the
term "permuit” will include any authonization of
a waste discharge under the provisions of
Water Code, Chapter 26 The Comnussion is
authorized, under Water Code, §26 040, to
control and set requrements for small waste
discharges by rule, rather than by indidual
permit It 1s the opimon of the Commussion
that this use of the term "permit” 1s not mncon-
sistent with the detiniion of the term under
Water Code, §26 001, and the intent of the
fee authonty, which 1s to assess the costs of
water quahty regulation agamst those who
discharge wastes The effect of this change
will be to allow the Commussion lo continue
s efforts to reduce the administrative burden
of permit application and approval for opera-
tors of small faciliies by permiting munor
discharges by rule, without sigmificantly re-
ducing the revenues available to the state to
address water quality program requirements

. The amendments are adopted under the Wa-
ter Code, §2€ 0291, which authonzes the
Texas Nalural Resource Conservation Com-
misston {0 revise fee rales for waste treal-
ment facilities i order to fund regulatory
programs for waste treatment facilihes, and
Water Code, §5102 and §5 105, which pro-
vide the Commission with the authortty to
adopt any rules necessary to camy out s
powers and duties under the Code and other
laws of the Slate of Texas, and to establish
and approve all general policy of the Com-
mission

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 25, 1994.

TRD-9435208 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource
Conservation
Commission

Effective date February 14, 1994

Proposal publication date. November 23,
1993

For further information, please call
463-8069

¢ 4 .

Chapter 335. Industrial Solid
Waste and Municipal
Hazardous Waste

Subchapter J. Industrial Solid
Waste and Hazardous Waste
Fee System

* 30 TAC §§335.321-335.323,
335.325-335.329, 335.331, 335332

The Texas Natural Resource Conservation
Commission adopts amendments lo
§§336.321-335 323, 335 325-335 329,
335.331, and 335.332 Sections 335323,
335.325, and 335326 are adopted with
changes 1o the proposed text as published n
the November 9, 1993, 1ssue of the Texas
Reguster (18 TexReg 8154) Sections
335 321, 335 322, 335.327-335 329, 335 331,
and 335332 are adopted without changes
and will not be repubhshed.

The Health and Safety Code, Chapter 361,
Subchapter D, authorizes the commussion to
establish an industrial sold waste and haz-
ardous waste fee system related to the gen-
eration and disposition of waste and the
operation of waste management faciities
subject to permits Under the current fee pro-
gram, annual assessmenis are levied based
on the quantities of industral sold waste and
hazardous waste generated and the capacity
of permilted treatment, storage and disposal
faciities In addition, monthly fees are as-
sessed based on the actual amounts of waste
which are managed at permitted facilities
Senate Bill 1201, Acts of the 73rd Legislature,
1993, amended the Health and Safety Code,
Chapter 361, Subchapter D, to require certain
changes m the lee program Senate Bill 1201
authorizes increases n the maximum fees
that may be assessed foi the generation of
wastes and the treatment, storage or disposal
of wastes at both commercial and non-
commercial facilihes The maximum annual
generation fee i1s increased from $1,000 to
$10,000 for Class | non-hazardous industrial
sohd waste and from $25,000 to $50,000 for
hazardous wasle. The maximum fee for man-
agement of wasle is increased from $20 per
ton to $40 per ton The assessment of fees
on a monthly basis for treatment, siorage and
disposal of hazardous waste 1s expanded to
mclude assessments on the commercial dis-
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posal of Class | non-hazardous industrial
solid wasle. Fees for disposal of Class |
waste are proposed to be set at the limits
authorized by Senate Bill 1201, that is, 20%
of the applicable rate for disposal of hazard-
ous waste. In addition, the commission is
authorized under the bill to establish penalties
and interest charges for lale payment of lees
which do not exceed rales charged by the
Comptrolier of Public Accounts for the pay-
ment of delinquent sales taxes. Under this
revised authonty the commission adopts
amended rate schedules and increased maxi-
mum fees to be assessed The maximum fee
for disposal of hazardous waste is increased
from $20 per ton to $30 per ton. This amount
is less than the maximum authonzed by stat-
ute, but will enable the commission to exer-
cise discretion in the lulure regarding the
maximum fees to be established and reve-
nues to be collected

Section 335.323 (relating to Generation Fee
Assessment) 1s changed by adding addtional
language to clanfy the assessment of fees on
the generation of industrial wastewaters Sec-
tion 335 323(c) 1s divided into fowr new sub-
sections Section 335.323 provdes for an
exemption for the assessment of hazardous
waste fees {or wastewaters which exhibt a
charactenistic of hazardous waste and which
are treated and rendered non-hazardous The
addstional provisions, in new paragraphs (1)
and {2), will clanfy that a hazardous waste
which 1s trealed to a standard of a Class |
waste will be assessed as a Class | waste
and a Class | waste which s treated o a
standard ot a Class Il waste will not be as-
sessed a generation fee In addtion, lan-
guage 1s added at new paragraph (4) to
clarify that a waste stream subject to assess-
ment which 1s subsequently treated to meet
another waste classification is not subjed to
additional assessment of a generation fee

Section 335325 (relating to Industrial Solid
Waste and Hazardous Waste Management
Fee Assessment) i1s changed by deleting a
provision which was proposed to be added to
the section. This provision would have added
new §335.325(p) 1o authonize a reduced fee
for the underground njection of cerntain wasle
streams which are high in naturally occuning
inorganic salts This proviston was recom-
mended by the staff in response 1o a petition
for rulemaking filed with the commission on
behalt of Merichem Company The provision
1s bemng deleted from the section as adopted
at this time to allow the stalif to further evalu-
ate the effects of the proposal and develop
more specific gudance for implementation of
the proposed change 1t i1s the intention of the
commission to pubhsh at a later date a sepa-
rate proposal for additional amendments to
§335325 to address the pettion for
rulemaking and comments receved on the
amendments as ongmnally proposed. Pro-
posed new §335.325(p) Is deleted and new
§335.325(q) 1s redesignated accordingly In
addition, §335326 (relating to Dry Weight
Determination) 1s changed to delete a pro-
posed new §335326(c), which incorporated
provisions to delne which waste streams
high in inorganic salls would be eligible for
the reduced fee under the proposed
§335 325(p), which is deleted and is not
adopted at this me The provisions will be
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reconsidered and re-proposed in conjunction
with the commussion's furthes evaluation of
the changes

Comments on the proposed rules wete re-
cewed from Texas Eastman, Merichem Com-
pany, DuPont, Texas Chenucal Council,
ASARCO, and Texas Instruments DuPont
and Texas Chemucal Council were generally
n support of the proposed amendments but
expressed concern over the broad financial
implications for industry and the rate of recent
fee increases Other commenters responded
concerning specilic provisions of the rules
and suggested modifications One
commenter suggested that the proposed
rates for ncineration of certain hazaidous
wastewater treatment sludges were mequita-
ble when compared with rates for other meth-
ods of waste disposition, and especially deep
well mjection The commission tecogmizes
that a number of vald arguments can be
made conceiming the rates proposed for un-
derground injection as opposed to those for
other management methods, particularly for
aqueous wastes We feel, however, that a
varely of factors must be evaluated n as-
sessing this mequity, including the exemption
of certan wastewalers from generation fees
It must be recogmzed also that the determi-
nation of a fee tor either methnd on the basis
of total weight or dry weight is set by law and
cannot be superseded by rule Because of
the complexty of the 1ssue and the imphca-
tions for a number ot potentially affected facil-
thies, however, the commission mtends to
further evaluate the proposal and will ncorpo-
rate any recommendations n subsequent
rutemaking A similar comment related to the
proposal to assess a reduced lee for the
underground njection of cerain wastes high
mn norganic salts While the proposed rate
would be 40% of the fee for other wastes
similarly disposed, # was suggested that a
rate of 20% woukd be more appropnate This
proposal is based on the ratio of fees estab-
ished for commercial disposal of hazardous
and non-hazardous waste, the rate for dis-
posal of a Class | non-hazardous wasiz2 being
20% of the rate for disposal of a hazardous
wasle We disagree We agiee with the con-
tention that the waste constituents at issue,
inorganic salts, are not hazaidous constitu-
ents The waste streams at issue, however,
are classified and regulated as hazardous
wastes, rather than Class | wastes, and are in
our opinion justihably addressed in the pro-
posed rates Although we disagree with the
alternate proposal, the 40% tiate 15 not
adopted at this time As stated earher, this
provision is deleted from the rules as adopted
and iis consideration will be postponed pend-
mng further evaluation and re-proposal, n
which case the 1ssue of relative rates for
these waste streams can be continued Othet
commenters also addressed this 1ssue and
suggested that clearer gudance and techmi-
cal criteria were needed in the deternunation
of wastes which would quality for a reduced
fee and the methods of measurement of inor-
ganic salt constituents These comments will
be considered i the development of any sub-
sequent proposed rule

Other comments were recewved concerning
the inclusion of incineration under the fee
schedule for commercial disposal of Class |

waste The posiion of the commenter s that
ncmeration 1s not specifically defined as dis-
posal within the definition of "disposal” under
Health and Safety Code, §361 003 The deh-
mition of disposal cited says, in part, that
disposal means the discharge of waste so
that the waste or any conshtuent thereof may
be emitted into the air, discharged mnto sur-
face water or groundwater, or introduced into
the environment in any other manner (em-
phasis added) We would agree that incinera-
uon clearly involves a change in waste
character and theie are distinct differences
between incineration and either landiiing or
underground njection as methods of waste
disposition that wan~nt different treatment
under any program fo. technical regulation
For the purpose of assessing fees, however,
we feel that the practice of ncmeration I1s
adequately covered n the statutory defimthion
of disposal and approprately included in the
rate structure for commercial waste manage-
ment

Addiional comments were 1eceived that re-
quested consideration of a provision to ex-
empl non-hazardous wastewaters from the
assessment of generation fees under
§335 323 (relating to Generation Fee Assess-
ment) We partially agree, although we do not
agree that all wastewaters should be ex-
empled Under §335 323, charactenstic haz-
ardous wastewaters are exempt from
hazardous waste assessment If treated on-
site o be non-hazardous Uncer the rule, a
hazardous waste treated to a standard of a
Class | non-hazardous waste would be as-
sessed al a lower rate as a Class | waste
Language has been added to §335323 as
adopted to clanfy that a Class | waste treated
on site in the same manner 1o a standard of a
Class I waste will be exempted from genera-
tion fee assessment altogether Also, the 1s-
sue of wasle reporting requirements as they
relate {o fee assessments was the subject of
comments The concern s that if a quantity of
a wastewater stream is reported both before
and after treatment, the potential exists to
over-report the actual total quantity and -
ate both Class 1 and hazardous fee billings for
the same volume of waste We agree with
this concern and have included language in
§335323 as adopted to clanfy that such du-
plicative assessment is not tended It
should be noted that existing procedures for
resolution of disputed bilings should provide
a straightiorward process for handling any
nadvertent billings resulting from mcorrect or
duplicate reports The comnussion 1s commit-
ted as well to analyzing the existing reporting
programs and accounting programs to deter-
mine whether automated means are available
to resolve any inconsisiencies between waste
reporting and fee revenue requirements A
third comment related to this subject for the
purpose of clanfying the obligations for a
waste generator whose wastewater stream s
received by a publicly-owned treatment facil-
ity Section 335325 (relating to Industnal
Sold Waste and Hazardous Waste Manage-
ment Fee Assessment) requires that an
owner or operator of a waste treatment, stor-
age or disposal facity is hable for a fee for
wastes managed on-site, but exempts waste-
waler facillies permited under Water Code,
Chapter 26 Since a generator contributing
wastewater as a retail customer of a publicly-

owned trealment faciity is not the owner or
operalor of a facility, there would be no basis
for an assessment on the generator.

The amendments are adopted under the
Health and Safety Code, Chapter 361, as
amended by Senate Bill 1201, Acts of the
73rd Legislature, 1993, which provides the
Texas Natural Resource Conservation Com-
mission with the authorty to establish an in-
dustnal sold waste and hazardous waste fee
program and implement fee assessments for
industrial sold waste and hazardous waste
generators, waste management facilities and
permt applicants and under Water Code,
§5 103, which gwes the Texas Natural Re-
source Conservation Commussion the author-
ity to adopt any rules necessary to carry ouj
s powers, duties and responsibilities

The sections will implement provisions of
Heallh and Safety Code, §361 013 and
§§361.131-361 134, 361136, 361 139, and
361140

§335 323 Generation Fee Assessment

(a) An annual generation fee 1s
hereby assessed each generator which gen-
erates Class I industrial solid waste or haz-
ardous waste or whose act first causes such
waste to become subject to regulation under
Subchapter B of this chapter on or after
September 1, 1985 These fees shall be
depostted tn the hazardous and solid waste
fee fund. The amount of a generation fee 1s
determined by the total amount of Class I
nonhazardous waste or hazardous waste
generated during the previous calendar year.
The annual generation fee may not be less
than $50 The annual generation fee for
hazardous waste shall not be more than
$50,000 and for nonhazardous waste not
more than $10.000

(b) Hazardous wastes subject to the
provisions of §335 78 of this title (relating
to Special Requirements for Hazardous
Waste Generated by Conditionally Exempt
Small Quantity Generators) and precluded
from the quantity determinations of such
section shall be considered for the purposes
of this subchapter 1n the total volume of
hazardous waste generated and subject to
fee assessment

(c) Wastewaters are exempt from
assessment under the following conditions.

(1) Wastewaters containing haz-
ardous wastes which are designated as haz-
ardous solely because they exhibit a
hazardous characteristic as defined in 40
Code of Federal Regulations, Part 261,
Subpart C, relating to characteristics of haz-
ardous waste, and are rendered nonhazar-
dous by neutralization or other treatment
on-site 1n totally enclosed treatment facili-
ties or wastewater treatment units for which
no permit 15 required under §3352 of this
utle (relatng to Permit Required) or
§335.41 of this title (relating to Purpose,
Scope, and Applicability) are exempt from
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the assessment of hazardous waste genera-
tion fees.

(2) Wastewaters classified as
Class I industrial solid wastes because they
meet the criteria for a Class I waste under
the provisions of §335.505 of this title (re-
lating to Class I Waste Determination) and
are treated on-site in totally enclosed treat-
ment facilities or wastewater treatment units
for which no permit is required under
§335 2 of thus title (relating to Permit Re-
quired) or §335 41 of this title (relating to
Purpose, Scope, and Apphicability) and no

longer meet the criteria for a Class I waste
are exempt from the assessment of waste
generation fees

(3) These exemptions or adjust-
ments in fee assessment in no way limit a
generator's obligation to report such waste
generation or waste management activity
under any applicable provision of this chap-
ter.

(4) A wastewater stream treated
to meet a different waste classification is
subject to only one assessment under this
section,

Waste Reported (Tons)

Less than 1 ton

From 1 -

50 tons

Greater than 50 tons

(2) nonhazardous waste

Waste Reported (Tons)

Less than 1 ton

From 1 -

Greater

(g) Any claim of exemption from
or adjustment to the assessment of a genera-
tion fee under this section must be made 1n
writing to the executive director prior to the
due date of the assessment

§335 325, Industrial Solid Waste and Hez-
ardous Waste Management Fee Avsessmient

(a) A fec 1s hereby assessed on
cach owner or operator of a waste storage,
processing or disposal facility, except as
provided 1n subsections (b)-(e) of this sec-
tion A fee 15 assessed for hazardous wastes
which are stored. processed. disposed. or
otherwise managed and for Class 1 indus-
trial wastes which are disposed at a com-
mercial facility. For the purpose of this
section, the storage, processing or disposal
of hazardous waste for which no permut 1s
required under §335.2 of this ttle (relating
to Permut Required) or §33541 of this utle
(relating to Purpose, Scope, and Applicabil-
ity) 1s not subject to a hazardous waste
management fee

(b) A fee imposed on the owner or
operator of a commercial hazardous waste
storage, processing or disposal facility for

100 tons

than 100 tons

hazardous wastes which are generated 1n
this state and received from an affiliate or
wholly owned subsidiary of the commercial
facility, or from a captured faculity, shall be
the same fee imposed on a noncommercial
facility For the purpose of this section, an
affilate of a commercial hazardous waste
facility must have a controlling interest in
common with that facility.

(c) The storage, processing or dis-
posal of industrial solid waste or hazardous
wastes generated in a removal or remedial
action accomplished through the expendi-
ture of public funds from the hazardous and
solid waste remediation fee fund shall be
exempt from the assessment of a waste
management fee under this section.

(d) A fee shall not be imposed on
the owner or operator of a waste storage,
+"ocessing or disposal facility for the stor-
age of hazardous wastes if such wastes are
stored within the time periods allowed by
and in accordance with the provisions of
§33569 of this title (relating to Accumula-
tion Time).

(e) A fee may not be imposed un-
der this section on the operation of a facility

(d) Wastes generated in a removal
or remedial action accomplished through
the expenditure of public funds from the
hazardous and solid waste remediation fee
fund shall be exempt from any generation
fee assessed under this section.

(e) Wastes which are recycled shall
be exempt from any generation fee assessed
under this section.

(f) Generation fees are to be as-
sessed according to the following schedule:

(1) havardous waste:
Annual Fee
No charge
$100

$2 per ton

Annual Fee

No charge
$50

$.50 per ton

permitted under the Water Code, Chapter
20, or the federal National Pollutant Dis-
charge Elimination System program for
wastes treated, processed or disposed of in a
wastewater treatment system that discharges
into surface waters of the state. For the
purpose of this section, the management of
a hazardous waste in a surface impound-
ment which is not exempt from assessment
under this subsection will be assessed the
fee for processing under subsection (j) of
this section.

(f) The waste management fee au-
thorized under this section shall be based on
the total weight or volume of a waste except
for wastes which are disposed of in an
underground injection well, in which case
the fee shall be based on the dry weight of
the waste, measured in dry weight tons
{dwt). as defined in §335.322 of this title
(relating to Definitions) and §335.326 of
this title (relating to Dry Weight Determina-
tion).

(g) The hazardous waste manage-

shall not exceed $40 per ton for wastes

ment fee for wastes generated 1n this state .

which are landfilled.
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(h) The operator of a waste storage,
processing or disposal facility receiving in-
dustrial solid waste or hazardous waste
from out-of-state generators shall be as-
sessed the fee amount required on wastes
generated in state plus an additional incre-
ment to be established by rule, except as
provided in subsection (k) of this section.

Disposition

Landfill

Land Treatment

Underground Injection

Incineration
Processing
Storage

Energy Recovery

Fuel Processing

(2) Class I  Non-hazardous
Waste.

Disposition

Landfill

Land Treatment

Underground Injection

Incineration

(k) For wastes which are generated
out of state, the fee will be that specified in
subsection (j) of this section, except that the
fee for the storage, processing, incineration
and disposal of hazardous waste fuels shall

the same for wastes generated out of

be
‘tate and in state.

(i) for the purposes of subsection (j)
of this section, energy recovery means the
burning or incineration of a hazardous
waste fuel and fuel processing means the
handling of a waste fuel, including storage
and blending, prior to its disposal by burn-

ing.

() Except as provided in subsec-
tions (k)-(p) of this section, waste manage-
ment fees shall be assessed according to the
following schedule: \

(1) Hazardous Waste.

Noncommercial Commercial
In State Imported 1In State Imported
$15/ton $19/ton $30/ton $37.50/ton
$12/ton $15/ton $24/ton $30/ton
$9/dwt $11/dwt $18/dwt  $22.50/dwt
$8/ton $10/ton $16/ton $20/ton
$4/ton $5/ton $8/ton $10/ton
$1/ton $1/ton $2/ton $2/ton
$4/ton $4/ton $8/ton $8/ton
$3/ton $3/ton $6/ton $6/ton
Noncommercial Commercial
In State Imported In State Imported
N/A N/A $6/ton $7.50/ton
N/A N/A $4.80/ton $6/ton
N/A N/A $3.60/dwt $4.50/dwt
N/A N/A $3.20/ton $4/ton

() Except as provided in subsec-
tion (m) of this section, only one waste
management fee shall be paid for a waste
managed at a facility. In any instance where
more than one fee could be applied under
this section to a specific volume of waste,
the higher of the applicable fees will be
assessed.

[}

(m) A fee for storage of hazardous
waste shall be assessed in addition to any
fee for other waste management methods at
a facility. No fee shall be assessed under
this section for the storage of a hazardous
waste for a period of less than 90 days as
determined from the date of receipt or gen-
eration of the waste (or the effective date of
this section). The fee rate specified in the
schedule under subsection () of this section
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shall apply to the quantity of waste in any
moenth which has been in storage for more
than 90 days or the number for which an
extension has been granted under §335 69
of this title (relating to Accumulation
Time)

(n) A facility which recetves wasle
transferred from another facility shall pay
any waste management fee applicable under
this section and shall not receive credn for
any fee applied to the management of the
waste at the facility of origin

(0) The fee rate for incineration of
aqueous wastes containing 5 0% or less of
total organic carbon will be 10% of the fee
for incineration under the schedule in sub-
section (j) of this section

(p) A commercial waste disposal
facility receiving solid waste not subject to
assessment under this section shall pay any
assessment due under Chapter 330,
Subchapter P of this title (relating to Fees
and Reports) No fee for disposal of a solid
waste under Chapter 330, Subchapter P,
shall be assessed in addition to a fee for
disposal under this section

§335 326. Dry Wewght Determenation

(a) The method of calculating the
dry weight of each waste stream subject to
assessment under §335 325 of thus title (re-
lating to Industrial Solid Waste and Hazard-
ous Waste Management Fee Assessment)
shall be determined 1nutially and at any time
the waste stream undergoes a significant
change 1n water content using the appropri-
ate method(s) as specified in this section
Determinations shall be made from a repre-
sentative sample collected by grab or com-
posite. Collection methods and sample
preservation shall be by methods to muni-
mize volatilization

(1) Wastes which contain sus-
pended solids greater than or equal to 15%
of the sample on a weight basis shall have
the dry weight determination calculated us-
ing the method specified 1n Appendix 1
§335.332 of this title (relating to Appendi-
ces I and M)

(2) Aqueous-based wastes
which contain suspended solids less than
15% of the sample by weight basis and
which contain a single iquid phase shall
have the dry weight determination calcu-
lated using Standard Methods for the Exam-
inatton of Water and Wastewater, 15th
Edition, Method 209A, pages, 92-93 or
equivalent method in later editions

(3) Organic-based wastes which
contain suspended solids less than 15% of
the sample by weight and which contain a
single liquid phase shall have the dry
weight determination calculated using.

(A) 1981 Annual Book of
ASTM Standards, Part 30; Method E203,
pages 803-812 or equivalent method in later
editions; or

(B) The method specified in
Appendix II 1n §335 332 of thus title {relat-
ing to Appendices I and II)

(4) Wastes which do not meet
any of the criteria specified 1n paragraphs
(1)-(3) of thus subsection shall have the dry
welght determunation calculated using

(A) The 1981 Annual Book
of ASTM Standards, Part 23, Method D96,
pages 64-81 or equivalent method 1n later
editions; or

(B) The method specified in
Appendix II in §335332 of this title (relat-
ing to Appendices I and II), or

(C) The 1981 Annual Book
of ASTM Standards, Part 23, Method D93,
pages 59-63 or equivalent method 1n later
edions Method D96 determines the water
and sediment content of the sample The
calculations shall be modified to determine
only the waler content

(5) The method for calculating
the dry weight shall be that method speci-
fied 1n Appendix I §335332 of this utle
(relaung to Appendices 1 and 1) or an
alternate method selected by the generator
pursuant to §335 327 of thus utle (relaung to
Alternate Methods of Dry Weight Determi-
nation), tf the waste cannot be analyzed by
one of the other required methods of this
section due to interfering constituents Doc-
umentation identifying the method of analy-
sis and describing the interference shall be
maintained by the generator

(b) Wastes contaming free liguids
which are designated for disposal 1n a land-
fill and must be solidified prior to disposal
shall have the dry weight determination
made on the waste, prior to the addition of
the solidification agent

(c)  For purposes of a fee assessed
under §335 325 of this utle (relatng to In-
dustrial Solid Waste and Hazardous Waste
Management Fee Assessment), the dry
weight of a waste disposed tn an under-
ground njection well, to which brine, inor-
ganic salts, or other authorized agents are
added to maintain density control to assure
compliance with no-migration requirements
of 40 Code of Federal Regulations, 148,
Subpart C, shall be determined prior to the
addition of the agent. No sobid waste, as
defined by the Health and Safety Code.
§3061 003(37), may be excluded from the
determination of dry weight under this sub-
section
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This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy’s legal authority

Issued in Austin, Texas, on January 26, 1994.

TRD-9435237 Mary Ruth Holder

Director, Legal Division

Texas Natural Resource
Conservation

Comnussion
Effective date Felxuary 16, 1994
Proposal publication date November 9, 1993

For further information, please call (512)
239-6087

¢ ¢ ¢
TITLE 34. PUBLIC FI-
NANCE

Part IV. Employees
Retirement System of
Texas

Chapter 81. Insurance
¢ 34 TAC §§81.1, 813, 815, 81.7

The Employees Retirement System of Texas
(ERS) adopts amencdments to §§81 1, 813,
815, and 817 Sections 811, 815, and 817
are adnpted with changes to the pioposed
text as pubhshed m the December 21, 1993,
1ssue of the Texas Register (18 TexRegy
9838) Section 813 s adopted without
changes and will not be republished

These amendments are justified by updating
the rules to retlect the program conversion
from a carrier nsured health plan to a plan of
health coverage tully self-insured by the ERS,
clanfying when health and other nsurance
coverages begn for ehgible newborn chil-
dren, newborn grandchildien, and other
added dependents, and making several tech-
nical corrections 1o the rules

The amendments will tunchon by improving
explanation of the teims of coverage regard-
mng ERS members and ther dependents, par-
ticulatly with regard to newborn children,
newboirn grandchildren, and other depend-
ents added to coverage under the nsurance
program

The law fum of Akin, Gump, Strauss, Hauer &
Feld, LL P submitted comments concetning
§811 The trm suggested changing the
wording undei the defnon of "Self-msured
health plan® in order to clanty the meaning
that the ERS does not exclude HMOs from
bidding on admuustering the state’s health
plan The ERS agreed with this suggestion
and reworded the definition

The amendments are adopled unde: the In-
surance Code, Article 3 50-2, §4, which pio-
vides the Board of Trustees of the ERS with
the authority to promulgale all iules, regula-
tions, plans, procedures, and orders 1eason-
ahly necessary to mmplement and cany out
the purposes and provisions of the Texas
Employees Group Insurance Benefits Act




§81.1. Defimuons The following  words
and terms, when used in this chapter, shall
have the following meanings, unless the
context clearly indicates otherwise.

AD&D-Accidental death and dis-
memberment.

Board or trustee-The board of trust-
ees of the Employees Retirement System of
Texas

Committee or GBAC-The Group
Benefits Advisory Commuttee as established
by the Act, §18

Evidence of insurability -Such evi-
dence tequired by a qualified carner for
approval of coverage or changes in cover-
age pursuant to the rules of §81 7(f) of this
title (relating to Enrollment and Participa-
tion)

HMO-A health maintenance organi-
zation approved by the board to provide
health care benefits to eligible participant,
in the program in lieu of participation in the
program's self-insured health plan,

ORP-The Optional Retirement Pro-
gram us provided in the Government Code,
Chapter 830.

Preexisting condition-Any physical
or mental condition, including pregnancy,
for which the participant received medical
advice or was treated by a practitioner dur-
ing the six-month period immediately pre-
ceding the effective date of the participant’s
coverage, excluding treatment of a medical
condition resulting from congenital or birth
defects However, if the evidence of insur-
ability requirements set forth tn §81.7(f)
must first be satisfied, the six-month period
for purposes of determining the preexisting
conditions exclusion will be the six-month
period immediately pieceding the date of
the employee’s completed application for
coverage

Frogram-The Texas Employees
Uniform Group Insurance Program as estab-
lished by the board

Self-insured health plan-That plan
of health coverage fully self-insured by the
Employees Retirement System of Texas and
admunistered by a qualified carrier or HMO

TRS-The Teacher Reurement Sys-
tem of Texas

§815 Elgibiduy
(a)-(c)

(d)  Dependents of employees and
retirees. The dependents of an employee or
retiree are eligible for coverage on the same
day that the employee or retiree becomes
eligible A newly acquired dependent 1s eli-
gible for coverage on the date the individual
becomes a dependent of a covered em-
ployee or retiree The employee or retuee
must be enrolled for a particular coverage
before the employee's or retree’s depend-
ents are eligible for that type of coverage A
newborn natural child or eligible newborn
grandchild is covered automatically on date

(No change)

of birth. A retiree’s dependents are eligible
for dependent life insurance coverage only
if that coverage was in effect the day before
the retiree became eligible for retiree life
insurance; however, where the retiree was
precluled from adding dependent life cover-
age because eligible dependents were either
active employees or covered as dependents
of an active employee, the retiree may add
dependent hife coverage upon an eligible
dependent’s termination of employment
other than by retirement. The request to add
this coverage must be submitted within 30
days following the date the dependent ter-
minates employment other than by retire-
ment. A dependent may not be
simultaneously covered for basic term lfe
and dependent term life. A family member
who is covered as an employee or retiree is
not eligible to be covered as a dependent in
the program. A dependent may not be cov-
ered by more than one employee or retiree
for the same coverage. Double coverage is
not permitted for any participant in the pro-
gram.

(&)-()

(g) Disability retirement. An appli-
cant who 1s approved for disability retire-
ment 15 entitled to retiree insurance
coverages as provided 1n §81.7(c) of this
title (relating to Enrollmeat and Participa-
tion). An ORP participant granted ORP dis-
abled retiree status in the program, as
established by the disability test used by the
system, 1s eligible to remain in the program
for the amount of time the person would be
eligtble for benefits had retirement cover-
ages been under the Teacher Retirement
System of Texas. Initial or continued eligt-
bility for insurance coverage for an ORP
disabled retiree will be determined by the
system under the following provisions.

(1)-(2)

(3) The effective date of cover-
age for an ORP disabled retiree in the pro-
gram 1s the first of the month following the
date the application for ORP disabled
retiree status in the program is received by
the system, or the first of the month follow-
ing the date employment 1s terminated,
whichever 1s later

(No change.)

(No change.)

(h) Former members of the legisla-
ture On application to the trustee and on
arrangement for the payment of contribu-
tons, a person who has at least eight years
of creditable legislative service, as defined
in the Government Code, §812.002, on end-
ing his or her service in the legislature,
conunues to be eligible for participation in
the program under the Act Except as pro-
vided 1n this section, former members of the
legtslature will be subject to the same eligi-
bility rules and effective dates that apply to
acuive members of the legislature.

(i) Former employees of the legisla-
ture On application to the trustee and on

arrangement for the payment of contribu-
tions, a person who has at least ten years of
creditable service in the system, as defined
in the Government Code, §812. 003, as an
employee of the legislature, on ending his
or her service for the legislature, continues
to be eligible for participation in the pro-
gram under the Act. Except as provided in
this section, a former legislative employee
will be subject to the same eligibility rules
and effective dates that apply to an active
employee of the State of Texas

() Continuation of health and den-
tal coverages only for certain spouses and
dependent children of employees/retirees,
and for certain terminating employees, their
spouses, and dependent children (as pro-
vided by the Consolidated Omnibus Budget
Reconciliation Act, Public Law 99-272).

(1)-(2) (No change.)

(3) An employee, spouse, or de-
pendent child determined by the Social Se-
curity Administration to have been disabled
on the date the ewployee's employment
terminated may have continuation health
and dental coverages extended up to an
additional 11 months, for a total of 29
months. Notification of the Social Security
Admunistration’s determination must be re-
ceived by the sysiem before the end of the
original 18 months of continuation cover-
age. Continuation coverage will be canceled
the month that begins more than 30 days
after the date the Social Security Admunis-
tration determines that the participant is no
longer disabled.

(4)-(9) (No change )

§81 7. Enrollment and Participation.

(a) Full-ume employees and their
dependents.

(1)-(3) (No change.)

(4) Unless not 1n compliance
with Chapter 85 of thus title (relating to
Flexible Benefits), a newborn natural child
or eligible newborn grandchild will be cov-
ered immediately and automatically from
the date of birth in the health plan in effect
for the employee or retiree.

(A) If there are no other de-
pendents covered at the time of birth, the
newborn natural child or eligible newborn
grandchild will be automatically covered in
the same health plan in which the employee
or retiree 1s then covered. To continue cov-
erage for more than 30 days after the date
of birth, an, application for health coverage
must be submitted within 30 days after the
date of burth

(B) If health coverage for
dependent children was already in effect, an
application to add a subsequent newborn
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natural child or eligible newborn grandchild
must be completed before verification of
coverage for the newborn dependent will be
provided to the health carrier

(5) The effective date of a new-
born natural child’s or eligible newborn
grandchild's life and AD&D insurance will
be the l4th day after the date of birth,
unless the newborn natural child or eligible
newborn grandchild is then confined to a
hospital or other institunon for medical
care; in which case. the newborn natural
child or eligible newborn grandchild's life
and AD&D insurance coverage will become
effective on the day after the day the new-
born natural child or eligible newborn
grandchild is released from the hospital or
institution. The effective date of all other
eligible dependents’ life and AD&D 1nsur-
ance coverages will become effecuve as
stated in paragraph (3) of this subsection,
unless the dependent 1s confined i1n a hospi-
tal or other institution for medical care at
the date of eligibility, tn which case, the life
and AD&D 1nsurance coverage will become
effective on the day after the lay the de-
pendent 15 released from the hosputal or
institution

(6) The effecuve date of self-
tnsured health plan coverage for an employ-
ee’s or reuree's dependent, other than a
newborn natural child or eligible newborn
grandchild, will be as stated in paragiaph
(3) of this subsection. unless the dependent
15 confined 1n a hospital or other institution
for medical care at the date of eligibulity, in
which case, the self-insured health plan
coverage will be effective on the day after
the day the dependent 1s released from the
hospital or institution

(b)-(d)

(e) Special rules for addittonal or
alternative coverages

(1)-(3) (No change)

(4) An employee, reuree, or
other eligible parucipant in the Umform
Group Insurance Program enrolled in an
HMO, whose contract is not renewed for
the next fiscal year will be eligible to make
one of the following elections

(No change.)

(A) (No change.)

(B) enroll in the self-insured
health plan without evidence of insurability
by completing an application during the
annual limited enrollment period. if the par-
ticipant 1s eligible to enroll in another ap-
proved HMO The preexisting conditions
exclusion will apply, as defined in subsec-
tion (g) of this section. The effective date of
the change 1n coverage for the employ-
eefretirce shall be September 1 Eligible
dependents shall be subject to evidence of
insurability requirements The preexisting

conditions exclusion will apply as defined
n subsection (g) of this section. The effec-
tive date of coverage for dependents may be
either September 1 or the first day of the
month following the date approval is re-
ceived by the employing agency,

(C) enroll in the self-insured
health plan without evidence of insurability
by completing an application during the
annual limited enrollment period. if the par-
ticipant 1s not eligible (o enroll in another
approved HMO (an approved HMO is not
available to the parucipant) Elgible de-
pendents shall not be subject to evidence of
insurability requirements The preexisting
conditions exclusion will not apply except
that, if the participant’s or dependent’s en-
rollment in the self-insured health plan oc-
curs within 12 months of the iniual date of
coverage under the current term of employ-
ment or retirement, the exclusion will apply
for the remainder of such 12-month period.
The effecuve date of the change n coverage
will be September I: or

(D) if the parucipant does
not make one of the elections. as defined in
subparagraphs (A)-(C) of this paragraph,
the parucipant will automatically be en-
rolled 1n the basic plan. Evidence of insur-
ability and preexisting conditions exclusion
for the participant and the parucipant’s de-
pendents will apply as referenced 1n
subparagraph (B) of this paragraph.

(5) An employee, retiree, or
other eligible program participant enrolled
in an HMO whose contract 1s terminated
during the fiscal year or which fas to
maintain comphiance with the letter of
agreement will be eligible to make one of
the following elections

(A) change to another ap-
proved HMO for which the participant is
eligible The effective date of the change in
coverage will be determned by the board,

(B) enroll in the self-insured
health plan without evidence of insurability
if the pattictpant 1s not eligible to enroll in
another approved HMO Application of the
preexisting conditions exclusion and the ef-
fecuve date of the change in coverage will
be determined by the board; or

(C) if a participant 15 eligible
to enroll 1n another HMO, the board may
allow the participant to enroll in the self-
insured health plan without evidence of 1n-
surability and the preexisung conditions ex-
clusion The effectve date of the change in
coverage will be determined by the board

(f) Changes 1n coverages beyond
the first 31 days of eligibility.

(1) An employee or retiree who
wishes to add or increase coverage, add
eligible dependents to the self-insured
health plan, or change coverage from an
HMO to the self-insured health plan more
than 30 days after the initial date of eligibil-
ity must make application for approval by
providing evidence of insurability accept-
able to the system Unless not in compli-
ance with Chapter 5 of this title (relating to
Flexible Benefits), coverage will become
effective on the first day of the month fol-
lowing the date approval is received by the
employee'’s agency benefits coordinator or
by the system, if the applicant is a retiree or
an individual in a dwrect pay status. If the
applicant is an employee in a leave without
pay status, it will become effective on the
date the employee returns to active duty if
the employee returns to active duty within
30 days of the approval letter. If the date
the employee returns to active duty is more
than 30 days after the date on the approval
letter, the approval is null and void; and a
new application shall be required. An em-
ployee or retiree may withdraw the applica-
tion at any time pnor to the effective date of
coverage by submitting a written notice of
withdrawal

(2) The evidence of insurability
provision applies only to those employees,
retirees, or ehigible dependents who.

(A)-(B) (No change.)

(C) enrolled in any coverage
under the basic plan and later dropped or
were canceled from such coverage. except
as provided 1n subsection (h)(2) and (3) of
this section

(3) An employee or retiree who
wishes to add eligible dependents to the
employee's or retiree’s HMO coverage may
do so during the annual enrollment period,
when a spouse terminates employment,
when a dependent loses health coverage or
reasons other than voluntary cancellation,
when a dependent moves into the service
area of the employee's or reuree’'s HMO,
and as provided in paragraph 10 of this
subsection, unless not in compliance with
Chapter 85 of this title.

(4) An employee or retiree, who
moves his or her place of residence 1nto an
HMO service area, 1s eligible to apply for
coverage on or within the first 30 days after
the date of residence in the HMO service
area Coverage will become effecuve on the
first of the month following the date of
application

(5) An employee, reuree, CO-
BRA continuant, surviving spouse, TRS an-
nuitant, ORP annuitant, elected state
official, former member or employee of the
legislature, or judge, who 15 enrolled i1n an
approved HMO and permanently moves his
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or her place of residence out of that HMO's
service area to a location where the partici-
pant 1s no longer eligible to be enrolled n
any approved HMO, will be allowed to
enroll 1n the self-msured health plan and
other optional coverages held immediately
prior to the date of change m residence.
Coverage 1n the HMO will be canceled on
the last day of the month in which the
previously described  participant  moved
from the service area, and the coverages in
the seif-insured health plan will become
effective on the day following the day
HMO coverage 1s canceled The evidence
of insurability rule shall not apply 1n these
cases The preexisting conditions exclusion
shall apply if the return to the self-insured
health plan occurs within 12 months of the
intial date of coverage under the current
term of employment, as defined in subsec-
ton (g)(3) of this section

(6) When a covered dependent
of an employec/retiree permanently moves
out of the employee/tetree’s HMO service
area, the employeefretiree must mike onc of
the following elections, to become effective
on the tirst day of the month following the
date the dependent moved out of the em-
ployee/fretiree’s HMO service arca

(A) (No change)

(B) change coverage to an
HMO for which the employee/fretiree and
covered dependent are eligible If there 1s
no HMQ for which all are ehgible, then the
employeefretiree and  covered dependent
may entoll 1n the selt-insured health plan
I'he evidence of wsurability rule shall not
apply The preexistung conditions exclusion
shall apply if the ieturn to the self-inured
health plan occurs within 12 months of the
bl date of coverage under the current
term of employment, as defined 1 subsec-
uon (g)(3) of this section

(7)  Persons wishing to change
from one HMO to another HMO n the
same service area or change from the self-
msured health plan to an HMO will be
allowed an annual opportumty to do so
Such opportunity will be scheduled prior to
September | of each year at tumes an-
nounced by the system The preexisting
condutions excluston and evidence of insur-
ability provision will not apply 1n these
cases Coverages m the new HMO will be
effective September | Persons in a declined
o1 canceled status may apply for coverages
m an HMO for which they are eligible
during the annual imited enrollment period
Coverage m the HMO will be effective
September | An employee who re-enrolled
after the close of the annual opportunity but
prior to September | of the same calendar
year shall have unul Avgust 31 of that
calendar year to make changes as allowed
above to be effective September |

(8) Participants who are enrolled
in the self-insured health plan and do not
reside in any HMO service area will be
provided an annual opportunity to enroll
eligible dependents in dependent health
coverage without evidence of tnsurability
Such opportunity will be scheduled during
the annual enrollment period Coverage will
be effective September 1.

9-(11) (No change.)

(g) Preexising conditions exclu-
sion The preexisting conditions exclusion
shall apply to employees, retirees, and eligi-
ble dependents who are enrolled in the self-
insured health plan The exclusion for bene-
fit payments shall apply for a full 12
months from the effective date of coverage
for a preexisting condition, as defined in
§81 1 of this ttle (relating to Definitions).
The preexisting conditions exclusion will
not apply to

(1) an ehgible newborn natural
child or ehgible newborn grandchild,

(2) (No change)

(3) an individual allowed to re-
turn to the self-insured health plan because
the individual moves permanently out of an
HMO service area except that, if the return
to the self-insured hcalth plan occurs within
12 months of the initial date of coverage
under the current term of employment, the
exclusion will apply for the remainder of
the 12-month period for any condition for
which the participant received medical ad-
vice or was treated by a physician during
the six-month period immediately prior to
the init1al date of coverage under the current
term of employment;

(4) (No change)

(5) an indwvidual (including pre-
viously covered dependents) transferring
employment with no break in service from
the University of Texas System or the
Texas A&M Unuversity System to a depart-
ment in the program.

{6) (No change)
(h) (No change.)

(1) Continuing coverage n special
cireumstances.

(1) Conunuation of health, den-
tal, and optional coverages for terminating
employees. A terminating employee is eligl-
ble to continue all coverages through the
last day of the month in which employment
15 terminated.

(2) Conunuation of health, den-
tal, and life coverages for employees in a
leave without pay status. An employee 1n a
leave without pay status may continue the
types and amounts of health, life, and dental
coverages in effect on the date the em-
ployee entered that status for a maximum
period of up to 12 months. The maximum

period may be extended for up to 12 addi-
tional months for a total of 24 continuous
months, provided the extenston 15 certified
by the department to be for educational
purposes. During this period, the employee.
other than an employee whose leave with-
out pay status s a result of the Famuly and
Medical Leave Act of 1993 (Public lLaw
103-3), may not change coverage except
that, employees in a leave without pay sta-
tus may add new dependents, including
newborns; reduce or cancel coverage, and
make such coverage changes as are permit-
ted during the annual enrollment period as
described in subsection (£)(7) of this sec-
tion Disabthity income coverage for an em-
ployee in a leave without pay status will be
suspended beginning on the first day of the
month 1in which the employee enters the
leave without pay slatus and continuing for
those months 1n which the employee re-
mains 1n that stats  Suspended dicability
income coverage for an employee returning
to active duty from a leave withoul pay
status will be reactivated effective on the
first day the employee returns to active duty
if the entre period of unpaid leave was
certified by the agency as approved leave
without pay The coverages of an employee
whose leave without pay status is a resull of
the Famuly and Medical Leave Act of 1993
may coatinue at the same level of benefits
and contributions that would have been in
place if the employee had not taken the
leave

(3) Contunuation of health, den-
tal, and hfe coveiages for a former member
or employee of the legislature, A former
member or employee of the legislatuie, who
15 eligible 1o conunue to participate in the
program, must notify the system within 30
days after leaving office o1 employment of
the employee’s intent to conttnue the cover-
age 1n effect Coverage will be canceled 1f a
premium is not recetved within 30 days of
the due date A former member o em-
ployee of the legislature 15 not ehgible to
continue disability 1nsurance coverage

(4) Continuation of health, den-
tal, and Lfe coverages for a former judge A
former State of Texas judge, who 15 eligible
for judicial assignments and who does not
serve on judicial assignments dunng a
period of one calendar moath or longei,
may continue the types and amounts of
coverages, other than disability income, that
were n effect during the calendar month
immediately prior to the month in which the
former judge did not serve on judicial as-
signments These coverages may continue
for no more than 12 contiuous months
during which the former judge docs not
serve on Judicial assignments as long as,
during the period, the former judge contin-
ues to be eligible for assignment Disability
income coverage during the period will be
canceled on the first day of the month dur-
ing which the former judge does nol serve
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on a judicial assignment. To reinstate can-
celed disability income coverage once ser-
vice on judicial assignments is resumed, a
former judge must submit evidence of in-
surability acceptable to the system. If ap-
proved, disability income coverage will
become effective on the first day of the
month following the date approval is re-
ceived by the employing department.

(5)-(11) (No change)

This agency hereby certilies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 28, 1994.

TRD-9435410 Charles D Travis
Executive Director
Employees Retrement
System of Texas

Effeclive date. February 21, 1994
Proposal pubhcation date. December 21,
1993

For further information, please call: (512)
86/-3336

¢ L4 L 4
TITLE 37. PUBLIC
SAFETY AND CORREC-
TIONS

Part VI. Texas Department
of Criminal Justice

Chapter 157. State Jail Felony
Facilities

e 37 TAC §§157.1, 157.3, 157.4,
157.11-1587.13

The Texas Department of Crimunal Justice
adopts amendment to §§157.1, 157 3, 157 4,
and 157.11-157.13, concerming designation of
regions all allocation of admussion to the
Texas Depariment of Criminal Justice State
Jail Division, without changes to the proposed
text as published in the August 31, 1993,
issue of the Texas Register (18 TexReg
5384). Under the Texas Government Code,
§507.003, as added by Acts of the 73rd Leg-
islature, 1993, the Texas Board of Criminal
Justice 1s required to designate not fewer
than nne regions in the state for the purpose
of providing regional state jail felony facildies.
Under the proposed rule, the state 1s divided
into a total of 13 regions, with the six largest
judicial districts (each of which serves a mu-
nicipality of 400,000 of more) being desig-
nated as separate regions. Under the Texas
Government Code, §507.004(1), as added by
Acts of the 73rd Legislature, 1993, the Texas
Department of Criminal Justice s required to
adopt and enforce a regional allocation policy
for the purpose of allocating the number of
facilities and beds to each region established
under §157.3 of this tille. The allocation policy
adopled by the board will become effectve
when state jail felony faciliies are located in
all regions.

Under the proposed rules, the board policy
allocates state jail felony facilty capacity to a
region based on the sum of the fixed perceny-
ages established by the allocation formula for

admissions to the institutional division as
adopted by the board in §152.3(f) of this title
in July 1993 (to be effective September 1,
1993) for the counties located in that region,
multiplied by the total number of state jail
felony facility beds authorized by the 73rd
Legislature, 1993, for construction (22,000).
The actual number of facilities and beds allo-
cated to a particular region is equal to the
number of beds derived using the formula,
with a range of plus or minus 500 beds.

Under the Texas Government Code,
§507.004(2), as added by Acts of the 73rd
Legislature, 1993, the Texas Board of Crimi-
nal Justice is also required to adopt and en-
force an intra-regional allocation policy for
each region for the purpose of allocating the
number of facilities and beds within a region
to the community supervision and corrections
departments in thal region, unless those de-
partments by thew own agreement establish
the aliocation of beds in the region. The allo-
cation policy adopted by the board or by
communily supervision and corrections de-
pariments within a region, as applicable, will
become eflective when state jail telony tacili-
ties are located in all regions

Under the proposed rule, the Intra-regional
allocation policy established by the board al-
locates state jail felony facilty capacity to a
community supervision and corrections de-
pariment based on their proportionate share
of the beds allocated to the region in §157.12
ol this itle using the hixed percentage estab-
lished by the allocation tormula tor admission
to the Institutional division as adopted by the
board in §152.3(f) ot the ttle in July 1993 (to
be effectve September 1, 1993) for the
county or counties served by the community
supervision and corections department, mul-
tiphed by the available capacity for the region
as established §157 12 of this title The Intra-
regional allocation policy as it apphes to a
particular region will be in effect only if the
community supervision and comections de-
partments in that region are unable by their
own agreement to establish the allocations of
beds in the region The board must receive
written nolice on or before September 1,
1994, of the Intra-regional allocation policy for
a region iIf one 1s established by the commu-
nity supervision and comrections departments
by thew own agreement. The agreement must
be documented in a form to be prescribed by
the dwector of the communily justice assis-
tance division.

Only one comment was recewved In response
1o the proposed rules. The comment, which
was receved from the frm of Green &
McElreath, Centified Public Accountants,
noted that one the chart which lists the pro-
posed regional allocation of state jail facilities,
the column headed "percentage” actually rep-
resents “ratios”. The commenter modified the
higures in the column to reflect percentage by
moving the decimal point and adding "%" of
the end of each figure in the column

No change to the rules is being made as a
result of the comment The Board is adopling
an allocation policy for stale jails based on
the percentages eslablished by the allocation
formula for admissions to the Institutional Di-
vision. In order fo be consistent with the lan-
guage used in 37 TAC §152. 3(f), no change
s being made to the chart.

The new seclions are adopted under Govern-
ment Code, Title 4, Subchapter D, §507.003
and §507.004 Texas Civil Sfatutes, which
provide the Texas Department of Criminal
Justice with the authority to designate regions
and promulgate policies for allocation of ad-
missions to the State Jail Division.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1994.

TRD-9435397 Cart Reynolds
General Counsel
Texas Board of Criminal
Justice

Efiective date: February 21, 1994
Proposal pubhication date: August 13, 1993

For further information, please call. (512)
463-9693

¢ ¢ L4
TITLE 40. SOCIAL SER-
VICES AND ASSIS-
TANCE

Part 1. Texas Department
of Human Services

Chapter 13. Title IV-A
Emergency Assistance
Program

Program Requirements
e 40 TAC §§13.101, 13.105, 13.110

The Texas Department of Human Services
(DHS) adopts new §§13 101, 13. 105, and
13.110, concerning overview, eligibilty, and
service provision, in its new Chapter 13, Title
IV-A Emergency Assistance Program. The
new sections are adopted withoul changes lo
the proposed text as published in the Decem-
ber 24, 1993, issue of the Texas Register (18
TexReg 9921).

The justification for the new sections 1s to
establish the Tile IV-A Emergency Assis-
tance Program This program serves child
protective services clients with a documented
risk of child abuse or neglect or who are at
nisk of having a child removed from the home
as determined by Texas Depariment of Pro-
tective and Regulatory Services caseworkers.
DHS adopts the new seclions on the basis
thal an interagency cooperative agreement
between DHS and TDPRS will delineate each
agency's responsibillies in providing ser-
vices

The sections will funclion by making addi-
tional services available to help stabilize fami-
lies with children at risk of abuse or neglect

No comments were received regarding adop-
tion of the new sections.

The new sections are adopted under the Hu-
man Resources Code, Tile 2, Chapters 22
and 34, which provdes the department with
the authorily to administer public assistance
and emergency relief programs. The new
sections implement the Human Resources
Code, §22.002 and §34.001
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This agency hereby certifies that the rule as
adopted had been reviewed by legai counsel
and found to be a vald exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 31, 1994

TRD-9435413 Nancy Murphy

Sectien Manager, Policy
and Document Suppon

Texas Department of

Human Services
Effectve date- March 1, 1994

Proposal publication date December 24,
1993

For further information, please call (512)
450-3765

¢ ¢ ¢

Chapter 19. Long-Term Care
Nursing Facility
Requirements for Licensure
and Medicaid Certification

The Texas Department of Human Services
(DHS) adopts amendments to §§19 604,
19 1104, and 191807, and adopts new
§19.1103, concerning Preadmission Screen-
ing and Annual Resdent Review (PASARR),
rehabiltative services system, rate setling
methodology, and specialized services, in its
Long-Term Care Nursing Faciity Requre-
ments rule chapter Sechon 191103 and
§19 1807 are adopted with changes to the
proposed text as published in the November
23, 1993, ssue of the Texas Register (18
TexReg 8664). The amendments to §§19 604
and 19.1104 are adopted without changes o
the proposed text, and will not be repub-
hshed

The justification for the amendments and new
section 1s to maximize federal Medicad dol-
lars by providing mental retardation and/or
related conditions specialized therapy ser-
vices through several existing Medicad pio-
grams, includng DHS's Goal-Directed
Therapy program The Goal-Directed Ther-
apy program provides physical therapy, occu-
pational therapy, and speech and language
pathology services on a prior-approval basis
to recipients residing in nursing fachties and
receiving Medicaid benefits In addition, the
amendments include changes in reference
from the Texas Department of Health to DHS
which now administers the Bureau of Long-
Term Care

The amendments and new section will func-
ton by ensuring that services provided to
Medicaid nursing facility recipients are similar
to the services provided to the general resi-
dent population in nursing facilties

Durnng the public comment period, DHS re-
ceived commenis from Advocacy, Inc, the
Texas Health Care Association, and United
Cerebral Palsy of Texas, Inc A summary of
the comments and DHS’s response to the
comments follow

Comment Two commenters suggested that
DHS adopt §19 1103(a) with added language
to clanfy specialized services and the intent
of the section Aiso, in reference to this sec-

tion, one commenter recommended that 1e-
ferrals should not be hmited to TXMHMR
case managers and that DHS should allow
family, staff, and legal representatives 1o
make recommendations for specialized ser-
vices

Response DHS agrees and has added the
recommended clanfying language and de-
leted the language that would limit referrals to
TXMHMR case managers

Comment One commenter queslioned the
removal of the administrative fee for process-
ing claims from §19 1104

Response The intent of this amendment is to
prevent possible duplication of payments for
services covered in the reimbursement meth-
odology Staff time and copying costs related
fo preparaton of the Form 4116, State of
Texas Purchase Voucher, are covered as
part of the nuising faciity per diem, which 1s
calculated trom the cost report DHS 1s adopt-
mg this section without changes

In addtion to changes resultling from public
comments, DHS s adoptng §19 1807 with a
change to include subsection (f) which was
nadveriently omitted from the proposal

Subchapter G. Resident As-
sessment

* 40 TAC §19.604

The amendment 1s adopted under the Human
Resources Code, Tile 2, Chaplers 22 and
32, which provides the department with the
authority to administer public and medical as-
sistance programs, and under Texas Civil
Statutes, Article 4413 (502), §16, which pro-
vides the Health and Human Services Com-
mission with the authorty to admimister
federal medical assistance funds

The amendment implements the Human Re-
sources Code, §32 021(c) and §32 024.

Ttus agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found 1o be a vald exercise of the agen-
cy's legal authonty

Issued in Austin, Texas, on January 31, 1994.

TRD-9435414 Nancy Murphy

Section Manager, Policy
and Document Suppon

Texas Department of

Human Services
Effective date Apni 1, 1994

Proposal publication date November 23,
1993

For further information, please call. (512)
450-3765

L4 ¢ ¢

Subchapter L. Specialized Re-
habilitative Services
o 40 TAC §19.1103, §19.1104

The new sechion and amendment are
adopted under the Human Resources Code,
Title 2, Chapters 22 and 32, which provides
the depariment with the authonty to adminis-
ter public and medical assistance programs
and under Texas Civil Statutes, Aricle 4413

(502), §16, which provide the Heatth and Hu-
man Services Commission with the authority
to administer federal medical assistance
funds The new section and amendment im-
plement the Human Resources Code,
§32021(c) and §32.024.

This agency hereby certifies that the rule as
adoplted has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1994.

TRD-9435415 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of

Human Services
Effective date Apnl 1, 1994

Proposal publication date. November 23,
1993

For further information, please call: (512)
450-3765

¢ ¢ ¢

Chapter 48. Community Care
for Aged and Disabled

1915(c) Medicaid Home and
Community-Based Waiver
Services for Aged and Dis-
abled Adults Who Meet Cri-
teria for Alternatives to
Nursing Facility Care

The Texas Depariment of Human Services
(DHS) adopts an amendment to §48 6003
and the repeal of §48 6004 without changes
to the proposed text published in the Novem-
ber 23, 1993, issue of the Texas Register (18
Tex Reg 8666).

The justification for the amendment and re-
peal 1s to permt DHS to idenlily and serve
those individuals who choose to live in the
community and whose needs cannot be met
without the Nursing Facilty Waiver.

The amendment and repeal will function by
placing a cost ceiling on the clients’ plan of
care, modifying and clanfying some targeting
criteria, and deleting Priority One as an eligi-
bility critena

The depariment received one comment re-
garding the adoption of the proposal. Texas
Health Care Association commented that
some tasks require trained personnel to per-
form, and those tasks should only be per-
formed under lcensed supervision. The
depariment agrees and has addressed these
comments in the dralt provider manual.

e 40 TAC §48.6003

The amendment 1s adopted under the Human
Resources Code, Title 2, Chapters 22 and
32, which authonzes the depariment to ad-
munister pubi.c and medical assistance pro-
grams and under Texas Civil Statutes, Article
4413 (502), §16, which provide the Health
and Human Services Commission with the
authorty to administer federal medical assis-
tance tunds The amendment implements Hu-
man Resources Code §22.001 and §§32 001-
32 040.
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This agency hereby cerlifies that the rule as
adopted has been reviewed by legal counsel
2nd found to be a valid exercise of the agen-
cy's legal authorty.

Issued in Austin, Texas, on January 31, 1994.

TRD-9435394 Nancy Murphy

Section Manager, Policy
and Document Support

Texas Department of

Human Services
Effective date: March 1, 1994

Proposal publication date: November 23,
1993

For further information, please call
450-3765

¢ L ¢
* 40 TAC §48.6004

The repeal is adopted under the Human Re-
sources Code, Title 2, Chapters 22 and 32,
which authorizes the department to adminis-
ter public and medical assistance programs
and under Texas Cil Statutes, Article 4413
(502), §16, which provide the Health and Hu-
man Services Commission with the authordy
to administer federal medical assistance
funds. The repeal implements Human Re-
sources Code §22.001 and §§32.001-32.040.

This agency hereby certifies that the rule as
adopled has been reviewed by legal counsel
and found to be a valid exercise of the agen-
cy's legal authority

Issued in Austin, Texas, on January 31, 1994.
TRD-9435395

(512)

Nancy Mumhy

Section Manager, Policy
and Document Suppon

Texas Department of
Human Services

Effective date: March 1, 1994

Proposal publication date November 23,
1993

For further information, please call. (512)
450-3765

¢ ¢ ¢

Notification Pursuant to the Insurance
Code, Chapter 5, Subchapter L

(Editor’s Note. As required by the Inwwance
Code, Aiticle 596 and 5. 97, the Teaas Register
publishes notices of actions taken by the Depart-
ment of Inswrance pursuant to Chapter 5,

Texas

Chapter 79. Legal Services

Subchapter Z. Reimbursement
Rates for Prosecution of In-
tentional Program Violations

* 40 TAC §79.2501

The Texas Department of Human Services
(DHS) adopts an amendment to §79. 2501,
concerning rates of reimbursement, in its Le-
gal Services rule chapter, without changes to
the proposed text as published in the Decem-
ber 17, 1993, 1ssue of the Texas Register (18
TexReg 9702).

The justification for the amendment is to es-
tablish payment amounts for contested and
uncontested fraud prosection cases involving
Aid to Families with Dependent Children
(AFDC) program and Food Stamp program
benefits.

The amendment will function by providing for
appropriate reimbursement of county and dis-
trict attorneys for the costs involved in prose-
cuting public assislance fraud cases.

No comments were received regarding adop-
tion ol the amendment.

The amendment is adopted under the Human
Resources Code, Title 2, Chapters 22 and
33, which provdes the depariment with the
authority to administer public assistance and
nutritional assistance programs.

The amendment implements the Human Re-
sources Code, §33.011(e).

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a vald exercise of the agen-
cy's legal authority.

Issued in Austin, Texas, on January 31, 1994

TRD-9435417 Nancy Murmphy

Section Manager, Policy
and Document Suppornt

Texas Department of

Human Services
Effective date. April 1, 1994

Proposal publication date: December 17,
1993

For further information, please call: (512)
450-3765

¢ L4 ¢

Department of Insurance Exempt Filing

Subchapter L, of the Code Board action taken
under these articles s not subject 1o the Adminis-
trative Procedure Act.

These actions become effective 15 days afier the
date of publicanion o1 on a later specified date

Part IV. Texas
Commission for the
Blind

Chapter 171. Cooperative
Activities

¢ 40 TAC §1713

The Texas Commission for the Blind adopts
an amendment to §171.3, without changes to
the proposed text as published in the Decem-
ber 24, 1993, issue of the Texas Register (18
TexReg 9922).

The amendment has been adopled in order to
comply with House Bill 7, Article 1, §1.06, as
passed by the 72nd Texas Legislature, and to
comply with the Human Resources Code,
§41 001, as passed by the 71st Texas Legis-
lature, which revised the list of participating
agencies to a memorandum of understanding
for services to multiproblem children and
youth and incorporated references to the
Health and Human Services Commission.

The section provides for increased coordina-
tion of services to children and sharing of
data related to service data and the imple-
mentation of a system of communty resource
coordination groups to coordnate services for
all multiproblem children and youth.

No comments were received regarding adop-
tion of the amendment

The amendment i1s adopted under the Human
Resources Code, Title 5, Chapter 91, which
provides the agency with the authority to ne-
gotiate interagency agreemenis with other
state agencies to provide services for individ-
uals who have both a visual disabilty and
another disabling condition so that those mul-
tiply disabled individuals may be provided the
most beneficial services with the greatest
possible economy.

This agency hereby certifies that the rule as
adopted has been reviewed by legal counsel
and found to be a valid exercise of the agsn-
cy's legal authorty

Issued in Austin, Texas, on January 25, 1994.

TRD-9435289 Pat D Waestbrook
Executive Director
Texas Commussion for the
Biind

Effective date: February 18, 1994

Proposal publication date. December 24,
1993

For further information, please call
459-2600

¢ ¢ ¢

(512)

The tewt of the matenial being adopted will not be
published, bur may be examined in the offices of
the Depariment of Invwance, 333 Guadalupe,
Austin )

The Comnussioner of Insurance at a public
heaning held at 9:00 a.m. on January 27,
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1994, under Docket Number 2083, in Room
100 of the Texas Department of Inswance
Building, 333 Guadalupe Street in Austin,
adopted a staft proposal to repeal Rule II-A-2
in the Farm and Ranch Section and Rule II-A-
2 in the Farm and Ranch Owners Section of
the Texas Personal Lines Manual (Manual) to
eliminate in its entirety the requirement of ten
or more acres of land as a qualifying factor
for elgibility for Farm and Ranch and Farm
and Ranch Owners policies. The Commis-
sioner adopted the staff proposal in lieu of a
proposal by the Continental Insurance Com-
panies to amend the two rules to reduce the
requirement of ten or more acres of land to
three acres as a qualifying factor for eligibility
for Farm and Ranch and Farm and Ranch
Owners policies. The two proposals were
considered at the same time under the same
docket number. Notice of both proposals
(Reference Number O-1193-31) was pub-
lished in the December 17, 1993 issue of the
Texas Register (18 TexReg 9704).

The repeal of the two rules does not change
or eliminate the other Manual requirements
for property to qualfy for coverage under
Farm and Ranch and Farm and Ranch Own-
ers policies. The repeal will result in insurers
being able to provide farm and ranch cover-
age and farm and ranch owners coverage for
insureds that would otherwise be eligible for
this coverage but have less than ten acres
For example, certain farms such as emu and

ostrich farms can be successfully operated on
less than ten acres. However, because of the
ten-acre requirement for farm and ranch cov-
erage and farm and ranch owners coverage,
these farms were not eligible for farm and
ranch coverage and farm and ranch owners
coverage, and because these farms have
buildings and equipment that do not qualify
the residence for coverage under a
homeowner’s policy, they also were not eligi-
ble for homeowner's coverage. With the re-
peal of the ten-acre requirement, owners of
farm or ranch operations of less than ten
acres that also qualify under the other ehgibil-
ity rules for Farm and Ranch and Farm and
Ranch Owners coverage will be able to ob-
tain coverage under the Farm and Ranch and
Farm and Ranch Owners policies.

The Commissioner has determined that be-
cause of other Manual rules that require prop-
erty to be used for farm and ranch purposes
to qualty for coverage under the Farm and
Ranch and Farm and Ranch Owners policies
there is no reason to continue an acreage
requirement if insurers are willing to wrile
these policies on property of less than ten
acres. The repeal will result in individual in-
surers determining as an underwriting matter
whether to cover farm and ranch operations
of less than ten acres that otherwise qualify
for such coverage under the Farm and Ranch
or Farm and Ranch Owners policies, rather
than the determunation being based on a
Manual rule prohibition.

The Commussioner has jurisdiction of this
matter pursuant 10 the Insurance Code, Arti-
cles 535, 598, 5.101, and 5.96

The two rules repealed by the Commissioner
are filed with the Chief Clerk under Reference
Number O-1193-31 and are incorporated by
reference by Commussioner Order Number
94-0081

Consistent with the Insurance ,Code, Article
5.96(h), prior to March 1, 1994, the effective
date of ttus action, the Texas Department of
Insurance will notity all insurers affected by
this action.

This notification is made pursuant to the In-
surance Code, Article 596, which exempis it
from the requirements of the Administrative
Procedute Act.

This agency hereby certifies that the proposal
has been reviewed by legal counsel and
found to be within the agency’s authority to
adopt

Issued in Austin, Texas, on January 28, 1994

TRD-9435386 Linda K von Quintus-Dom

Chief Clerk
Texas Department of
Insurance

Effective date March 1, 1994

For further information, please call (512)
463-6328

L4 L4 L4
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PEN
EETINGS

- Agencies with statewide jurisdiction must give at least seven days notice before an impending meeting.

Institutions of higher education or political subdivisions covering all or part of four or more counties
(regional agencies) must post notice at least 72 hours before a scheduled meeting time. Some notices may
be received too late to be published before the meeting is held. but all notices are published in the Texas

Register.

Emergency meetings and agendas. Any of the governmental entities listed above must have notice of an
emergency meeting, an emergency revision to an agenda, and the reason for such emergency posted for at
“least two hours before the meeting is convened. All emergency meeting notices filed by governmental

agencies will be published.

Posting of open meeting notices. All notices are posted on the bulletin board at the main office of the
Secretary of State in lobby of the James Earl Rudder Building, 1019 Brazos, Austin. These notices may
contain a more detailed agenda than what is published in the Texas Register.

Meeting Accessibility. Under the Americans with Disabilities Act, an individual with a disability must
have an equal opportunity for effective communication and participation in public meetings. Upon request,
agencies must provide auxiliary aids and services, such as interpreters for the deaf and hearing impaired,
readers, large print or braille documents. In determining type of auxiliary aid or service, agencies must give
primary consideration to the individual’s request. Those requesting auxiliary aids or services should notify
the contact person listed on the meeting summary several days prior to the meeting by mail, telephone. or

RELAY Texas (1-800-735-2989).

P

Texas Department on Aging
Wednesday, February 9, 1994, 9:00 a.m.
1949 South IH-35, Third Floor Large Con-

ference Room

‘Austin

According to the complete agenda, the Mi-
nority Elderly Committee will consider and
possibly act on: call to order; approve min-
utes of the June 9, 1993, meeting; financial
report; summary of 1993 minority confer-
ence evaluations; review 1994 minority
conference request for proposal (RFP), bid-
ders presentation, and recommendation to
Board; develop 1994 minority elderly com-
mittee work plan/activities; and adjourn.

Contact: Mary Sapp, P.O. Box 12786,
Austin, Texas 78711, (512) 444-2727.

Filed: February I, 1994, 9:13 a.m.
TRD-9435475
Wednesday, February 9, 1994, 9:00 a.m.

1949 South IH-35, Third Floor Small Con-
ference Room

Austin

According to the agenda summary, the Aiea
Agency on Aging (AAA) Operations Com-
mittee will consider and possibly act on
call to order; minutes of December 2, 1993,
meeting; proposed fiscal year 1994 bond fee
residential repair awards; proposed distribu-
tion of additional bond fee funds for fiscal
ear 1994, publish various new, revised,
‘cpealed and re-located rules relating to
TDoA Operations, AAA Operations and

Service Delivery in Texas Register for
30-day review and comment; publish rules
in Texus Register relating to compliance
with Senate Bill 383 for 30-day review and
comment, continuation of two advisory
committees and establish dates for the dura-
tion of both; confirm membership of two
advisory committees; establish schedule for
public hearing’s on rules; and adjourn.

Contact: Mary Sapp, P.O. Box 12786,
Austin, Texas 78711, (512) 444-2727.

Filed: February 1, 1994, 9:13 am.
TRD-9435476
Wednesday, February 9, 1994, 1:15 p.m.

1949 South IH-35, Third Floor Small Con-
ference Room

Austin

According to the complete agenda, the Net-
working/Advocacy/Legislation Committee
will consider and possibly act on: call to
order; minutes of January 5, 1994, meeting;
meet in conjunction with Planning Commit-
tee to review draft Position Papers on Long
Term Care, TDoA Agency Status, Medicaid
Waivers, The Role of Area Agencies on
Aging (AAAs), and Health Care Reform,
discuss first meeting of Senior Advocacy
Coalition, attendance, and agenda, general
announcements, and adjourn.

Contact: Mary Sapp, P.O. Box 12786,
Austin, Texas 78711, (512) 444-2727.

Filed: February 1, 1994, 9:12 am.
TRD-9435473

Wednesday, February 9, 1994, 9:00 a.m.

1949 South IH-35, Third Floor Large Con-
ference Room

Austin

According to the complete agenda, the
Planning Committee will consider and pos-
sibly act on: call to order; minutes of De-
cember 2, 1993, meeting; meet in conjunc-
tion with Networking/Advocacy/Legislation
Committee to review draft Position Papers
on Long Term Care, TDoA Agency Status,
Medicaid Waivers, The Role of Area Agen-
cies on Aging (AAAs), and Health Care
Reform; review fiscal year 1994 area plans
for the following AAAs and recommend to
Board with no conditions: Alamo, Bexar,
Brazos Valley, Dallas, Houston-Galveston,
Middle Rio Grande, and Permian Basin;
review strategic planning process; review
quarterly report to Administration on Ag-
ing; review quarterly discretionary grants
report; and adjourn.

Contact: Mary Sapp, P.O. Box 12786,
Austin, Texas 78711, (512) 444-2727.

Filed: February 1, 1994, 9:13 a.m.
TRD-9435474

¢ ¢ ¢

Texas Department of Agri-
culture

Monday-Tuesday, February 7-8, 1994,
10:00 a.m. and 9:00 a.m., respectively.
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1700 North Congress Avenue, Room 924A
Auslin

According to the agenda summary, the
Texas Agricultural Finance Authority will
call to order; introduction and orientation of
new board members; election of vice chair
and secretary/treasurer of board; discussion
and action on: minutes of previous meeting,
adoption of rules for Young Farmer Loan
Guarantee Program; Young Farmer Loan
Guarantee Program assessment fee and re-
fund process; Young Farmer Loan Guaran-
tze Program policy and procedures; Reve-
nue Bond Program; bids for demand survey;
applicant eligibility for Texas Agricultural
Finance Authority Loan Guaranty Program;
request by Development Corporation of Ab-
ilene regarding Mesquite Country, Inc.;
Guaranty of United Bean Marketing Coop;
Guaranty of Texas Hill Country Food Pro-
cessors, Inc.; Guaranty of Wright Fibers,
Inc.; applications to Texas Agricultural Fi-
nance Authority Loan Guaranty Program:
consent on grants to be awarded by Texay
Agriculural Diversification Program. dis-
cussion and action on legal counsel con-
tract; discussion of other business; and ad-
journ,

Contact: Robert Kennedy, P.O. Box 12847,
Austin, Texas 78711, (512) 463-7639.

Filed: January 28, 1994, 3.03 pm.
TRD-9435361

Tuesday-Wednesday, February 8-9, 1994,
L:00 pan. and 8:00 a.m., respectively.

Harvey Hotel, 3100 I-40 West
Amarillo

According to the agenda summary, the
Texas Wheat Producers Board will discuss
action call meeting to order, minutes of
December meeting, financial icport, year-
to-date report; setting of assessment level,
report: presentation of information, organi-
zational structure and objectives; past quar-
ter and future activities report, report and
action; line item presentations on budget
and research and education requests; United
States Wheat meetung, WETEC: wheat uuli-
zation; NAWG foundation; NAWG direc-
tors meeting: Perryton Economic Develop-
ment  building matenals demonsuation,
reports of meetings and board-related activi-
ties; discussion and action adoption of
1994-1995 budget, report from TDA; new
business; and adjourn.

Contact: Bill Nelson, 2201 Ciwvic Circle,
Amarillo, Texas 79109-1853,  (8006)
352-2191.

Filed: January 28, 1994, 1119 am
TRD-9435330
Thursday, Febrouary 10, 1994, 7:00 p.m.

Texas Agricultural Extenston Office, High-
way 36

Rosenberg
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According to the complete agenda, the Up-
per Coastal Bend Pest Management Com-
mittee will discuss overview of Texas De-
partment of Agriculture Cotton Stalk
Destruction Program. industry perspective;
pest management commitlee report; recap
of 1993 Cotton Stalk Destruction Program,
and questions and answers.

Contact: Darrell Williams, P.O. Box
12847, Austin, Texas 78711, (512)
463-7619.

Filed: January 28, 1994, 1:59 p.m.
TRD-9435356

Friday, February 11, 1994, 8:00 a.m.

Radisson Inn Airport, 7909 IH40 East

Amarillo

According to the agenda summary, the
Texas Corn Producers Board will call to
order; action on minutes of December meet-
Ing: financial statements; Executive
Seysion-discussion on contract for executive
director, in accordance with the Texas Gov-
ernment Code, §551.074; adjourn Executive
Session; call to order. action on Executive
Session; update on Ethanol Plant; biennial
election, presentation and action on request
for funding; County Agents Association re-
quest for funding, Texas Agriculture Life-
time Leadership request for funding; pro-
motional grant request; 1994 research
request for funding; 1993 research report
and request for 1994 research funding;
prioritization and discussion on 1994 re-
search requests for funding; action on 1994
research requests for funding; date and loca-
tion of May board meeting; and adjourn.

Contact: Carl King, 218.East Bedford,
Dimmitt, Texas 79027, (806) 647-4224.

Filed: January 28, 1994, 4.24 p.m.
TRD-9435369
Friday, Febvuary 11, 1994, 10:30 a.m.

Del Lago Conference Center, 600 Del Lago
Boulevard

Montgomery

According to the complele agenda, the
Aquaculture Executive Commitice will call
to order, approval of minutes; introduction
of Agency Aquaculture Coordinators; dis-
cussion on Aquaculture Liaison Officer-Tim
Moore, presentauon by Texas Department
of Agriculture on marketing Texas Aqua-
culture; discusston by Texas Parks and
Wildlife on regulation of protected govern-
ment finfish and exouc species, status re-
port on General Land Office Aquaculture
projects, discuss other business, and ad-
journ

Contact: Jim Jones, PO Box 12847,
Austin, Texas 78711, (512) 463-7563

Filed: January 31, 1994, 333 p.m

TRD-9435432
Tuesday, February 15, 1994, 10:00 a.m.

Harris County Extension Center, #2
Abercrombie Drive

Houston

According to the complete agenda, the
Texas Rice Producers Board will ap-
prove/make changes on minutes of previous
meeting; presentation: financial report; re-
view and possible action: revenue and ex-
pense budget; discussion and possible ac-
tion:. Waterfow! Habitat proposal and
National Rice Federation proposal; review
and discuss. any other business, and ad-
journ,

Contact: Curtis Leonardt, P.O. Box
740250, Houston, Texas 77274, 1 (800)
888-7423.

Filed: January 28, 1994, 1:59 p.m,
TRD-9435355

¢ ¢ ¢

Texas Commission on Alco-
hol and Drug Abuse

Monday, February 7, 1994, 9:00 a.m.
710 Brazos Street, Suite 800
Austin

According to the complete agenda, the
Criminal Justice Issues Committee call to
order; Criminal Justice Treatment Initiativ
update; Juvenile Justice Treatment Initia-

tive; in-prison therapeulic community re-
quest for proposals; in-prison therapeutic
community evaluvation request for propos-

als; Ellis I Substance Abuse Felony Pun-
ishment Facility; transitional treatment cen-

ter Transportation; proposed contract for
tramning curriculum development, in-prison
therapeutic community and substance abuse
felony punishment facility provider budgets;

prior pending business; new business; ad-
journ,

Contact: Ted Sellers, 710 Brazos Street,
Austin, Texas 78701, (512) 867-8132.

Filed: January 28, 1994, 12:07 p.m.
TRD-9435350
Tuesday, February 8, 1994, 5:30 p.m,

710 Brazos Street, Perty Brooks Building,
Eighth Floor Conference Room

Austin

According to the complele agenda, the
Grant and Contract Review Committee call
to order, approval of minutes from January
5. 1994, invitation for bids; and adjourn.

Contact: Steve Casillas or Lynn Brunn-
Shank, 710 Brazos Street, Austin, Texas
78701-2576, (512) 867-8265.

Filed: January 28, 1994, 2.05 pm




TRD-9435358

¢ ¢ ¢
Texas Alternative Fuels
Council
Thursday, February 10, 1994, 9:00 a.m.

105 West 15th Street, Room 101, John H.
Reagan Building

Austin

According to the complete agenda, the
Texas Alternative Fuels Counctl will call to
order, consideration of minutes from Janu-
ary 14, 1993, council meeting; Executive
Session, employment of council administra-
tor; pending and proposed litigation, consid-
eration of employment of council adminis-
trator, nformation items. public comment,
and adjournment

Contact: Soll Sussman, 1700 Noith Con-
giess Avenue, Austin, Texas 78701, (512)
463-5039.

Filed: January 28, 1994, 926 am
TRD-9435287

¢ ¢ ¢
State Board of Barber Ex-
aminers
Tuesday, February 8, 1994, 8:30 a.mn.
9101 Burnet Road, Suite 103
ustin

According to the agenda summary, the
Board Members will open the meeting with
roll call, read and possibly approve minutes
from November 2, 1993, meetng, sign
teacher and school certificates, appearances
of Ronnie Brown, Johany Garcia, C
Kimbrough-Stephenson, and Sarah Woelk
before the board; hear discussion and possi-
ble action on reports to the boaird by the
Executive Director, read, discuss, and pos-
sibly act on letters to the board, new bust-
ness, discuss and possibly act upon LaVeta
Sweeney's  prior resignauon, travel  for
board, three-day extension for application
deadline for exams, walk-ins on test day,
Board approval of menit increases, promo-
tions, demotions, change of exam day to the
15th of each month. or thereafter, memo
regarding recycling policy, individual that
requested informauon  about  obtmmng a
permut to operate a barber college, Board
members will interview, and pouably take
action 10 hire a new Accountant 1. then it
will go 1nto execulive session to meet with
Assistant Attorney General’s 10 seck legal
advice tegarding the appomntment, employ-
ment, evaluation, reassignment, duties, dis-
ciphne, or dismissal of the Execunve Direc-
tor, Mike Rice, and Inspector Bettie Sam,

ndfor hear complants or charges against
¢ baccutive Director, Mike Rice and/or

Bettic Sam, pursuant to Texas Government
Code, §551 071; return to open session to
posstbly act on items in preceding executive
session as required, return to executive ses-
sion to consider the appointment, employ-
ment, evaluation, reassignment, duties, dis-
cipline, or dismissal of the Executive
Director, Mike Rice, and/or Bettie Sam,
pursuant to Texas Government Code,
§551 074; return to open session to possibly
act on items in preceding executive session
as required; and adjourn.

Contact: B Michael Rice, 9101 Burnet
Road, Suite 103, Austin, Texas 78758,
(512) 835-2040

Filed: January 27, 1994, 442 pm.
TRD-9435284

Tuesday, February 8, 1994, 8:30 a.m.

9101 Burnet Road, Suite 103

Austin

Revised agenda

According to the complete agenda, an ap-
pearance before the board by Eugene D
Mitchell, Barber from Angleton, Texas

Contact: B Michael Rice. 9101 Burnet
Road, Suite 103, Austin, Texas 78758,
(512) 835-2040

Filed: January 31, 1994, 338 pm
TRD-9435433

¢ ¢ *
Texas Bond Review Board
Tuesday, February 8, 1994, 10:00 a.m.

Committee Koom #3, Fifth Floor, Clements
Building, 300 West 15th Street

Austin

According to the agenda summary, the Staff
Planming wall call to order, approval of min-
utes, discussion of proposed 1ssues, other
business, and adjourn

Contact: Albert 1. Bacansse, 300 West
15th, Sutte 409, Ausun, Texas 78701, (512)
303-1741

Filed: January 31 1994, 124 pm
TRD-9435425

¢ ¢ ¢
Texas Catastrophe Property
Insurance Association
Fruday, Febraary 11, 1994, 9:00 aam.

[CPIA Office, 2801
Highway

South Interregional

Austin

According 1o the complete agenda, the
Board of Directors will call to order and
reading of Antitiust statement, approval of

¢ OPEN MEETINGS February 4, 1994

the minutes of the November 19, 1993,
board meeting; report of the chairman; re-
port of the general manager; report of the
counsel; report of the accountant; report of
long range planning committee; report of
agents commission committee; windstorm
inspection services; mobile home lLimits of
liability;, any other business that may come
before the board: and adjourn

Countact: Charles F McCullough, 2801
South Interregional, Austin, Texas 78741,
(512) 444-7007.

Filed: January 27, 1994, {059 am.
TRD-9435263

¢ ¢ ¢

Texas Planning Council for
Developmental Disabilities
Thursday, February 10, 1994, 9:00 a.m.

Executive Committee Meeting,  Austin
North Hilton and Towers, 6000 Middle
Fiskville Road

Austin

According 10 the complete agenda, the Ex-
ecutive Committee Meeting will call to or-
der, 1ntroductions, public comments, ap-
proval of minutes of January 20, 1994,
chair's report, executive director’s report,
review of associate member applications,
budget status report, fiscal year 1994 budget
adjustments, stipends for individuals, re-
view of stipends grant applications, and ad-
Journ

Persons with disabiliies who plan to attend
this meeting and who may need auxiliaty
aids or services such as interpreters for per-
sons who are deaf or hearing impaired,
readers, large print or braille, are requested
to contact Denese Holman at (512)
483-4081

Contact: Roger Webb, 4900 Nodth Lamar
Boulevard, Ausuin, Texas 78751, (512)
483-4081

Filed: Januaty 31, 1994, 1200 pm
TRD-9435422

¢ ¢ ¢

Thursday-Friday, February 10-11, 1994,
1:30 pone and 9:00 a.m. respectively.

Austin North Hifton & ‘Towers, 6000 Mid
dle Fiskville Road

Austin

According to the agenda summay, the
Quarterly Council Meeting on Thursday
will call to order, mtroductions, public com-
ments, approval of minutes of November
18-19, 1993, recognition of faimer associ-
ate members, Advocacy and Public Infor-
mation Commuttee report, Executive Com-
miltee report, Chair’s report, Executive
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Durector’s report, recess. Friday. reconvene,
introductions, public comments; continua-
tion of unfinished business, Nominating
Commuttee report; Planning & Evaluation
Committee repoit, Grants Management
Committee report, UT-Austin  University
Affilated Program (UAP) update, Advo-
cacy, Inc updale, announcements; and ad-
Journ

Persons with disabilities who plan to attend
this meeting and who may need auxiliary
aids or services such as interpreters for per-
sons who are deaf or hearing impaired,
readers, large print or braille, are requested
to contact Denese Holman at (512)
483-4087

Contact: Roger Webb, 4900 North Lamar
Boulevaru, Austin, Texas, 78751, (512)
483-4081
Filed: Janvary 31, 1994, 1206 pm
TRD-9435423
¢ ¢ L ]
State Employee Charitable
Campaign State Policy
Committee
Friday, Februarvy 5, 1994, 10:00 a.am.
Capitol Extension, E2 018
Austin

According to the complete agenda, the State
Employee Charstable Campaign State Pol-
icy Commuttee will discuss organtzational
mecting, overview of admumstrative rules
and responsibilities, consideration of cam-
paign tmelme, local campaign areas and
local commuttee chairs, and discussion of
goals and objectives

Contact: Tom ‘Tobin, 1400 R Grande.
Austin, Texas 78701, (512) 473-2249
Filed: Januvary 28, 1994, 443 pm

'TRD-9435374

¢ L 4 ¢
Texas Employment Commis-
sion ~
Tuesday, February 8, 1994, 9:00 wan.

Room 644, TEC Building, 101 bast 15th
Street

Austin

According to the agenda summary, the
Texas Employment Commission will hear
prior meeting notes, statt reposts, internal
procedures of Commussion Appeals, consid-
eration and action on higher level appeals in
unemployment compensation cases listed on
Commussion Docket 6, and set date of next
meeting

Contact: C Ed Davis, 101 East 15th Steet.

Austin, Texas 78778, (512) 463-2291
Filed: January 31, 1994, 3:19 pm
TRD-9435430

L4 ¢ L4
Texas General Land Office
Monday, February 7, 1994, 1:30 p.an.

L1t East Loop North (Houston Port Author-
ity Board Room)

Houston

According to the complete agenda, the Oil
Spill Commussion will call to order, ap-
proval of minutes from December 6, 1993,
meeling, guest speaker (Ted Thorjussen of
Houston-Galveston Navigation Safety Com-
mittee), oil spill division program updates,
other bustness, set next meeting date, and
adjournment.

Contact: Stephame Morns, 1700 North
Congress  Avenue, Room 730, Auslin,
Texas 78701, (512) 463-6550

Filed: January 28, 1994, 303 pm
TRD-9435359

L4 L/ ¢
Texas Department of Health
Thursday, February 24, 1994, 1:00 pn.
Room T-607, 1100 West 49th Street
Austin

According to the complete agenda, the
Community Oriented Prmary Care/Primary
Health Care Services Program  Advisory
Committee will discuss approval of the
minute, of the June 17, 1993, meeung, dis-
cuss and possibly act on Community Ori-
ented Primary Care reorganizaton, Public
Health Care Services Program (PHCSP) an-
nual report, tevised outcome measures and
update on Texas Department ol Health im-
munmzation nibative, new and continuing
grant apphications, election of officers, and
selection ol next meeting date

Contact: John Dombroski, 1100 West 49th
Street,  Ausun,  Texas 78756,  (512)
438-7771 For ADA assistance, call Richard
Butler (512) 458-7695 o 1TDD (512)
458-7708 at least two days pnor to the
meeting

Fuled: January 31, 1994, 333 pm
TRD-943543 1

¢ ¢ ¢

Health and Human Services
Corporation

Monday. Februacy 7, 1994, 8:30 a.m.

Senate Office Building. 15th and Lavaca

Ausun
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According to the complete agenda, the Blue
Ribbon Policy Group will make recommen-
dations which will be used in developing
the strategtc plan and budget priorities.
House Bill 7 passed by the 72nd Legislature
requires the Commussion to submit a strate-
gic plan and consolidated budget to the
Legislature by October 1994.

No public testimony will be taken at this
meeling

People with disabulities who have special
needs may contact Monique Jackson at the
Health and Human Services Commission at
(512) 502-3200

Contact:  Monique  Jackson, 4807
Spicewood Springs Road, Bulding 4,
Austin, Texas, (512) 502-3200

Filed: January 31, 1994, 1134 am.
TRD-9435421

¢ ¢ ¢
Texas Incentive and Produc-
tivity Commission
Monday, February 7, 1994, 10:00 a.m.

Clements Building, Second Floor, Room
#204B, 15th and Lavaca

Austin
Revised agenda

According to the agenda summary, the
Texas Incenuve and Productivity Commis-
sion will add employee suggestion to
agenda item V, consideration of employee
suggestions for approval Office of the At-
torney General 302-0104 Nathan Hender-
son

Contact: M Elame Powell, PO. Box
12482, Ausun, Texas 78711, (512)
475-2393

Filed: January 28, 1994, 435 pm
'TRD-9435372
¢ ¢ ¢
Texas Department of Insur-
ance
Monday, February 7, 1994, 9:00 a.m,
State Otfice of Admuustrative Heanngs,

300 West 15th Street, Fourth Floor, Suite
408

Austin

According to the complete agenda, the De-
partment request by Lumbermens Mutual
Docket Number 454-94-099 for hearing on
premiums withheld from Bordereaux report
pursuant to a workers’ compensation insur-
ance claims audit

Contact: Melissa Slusher, 333 Guadalupe
Street, Mail Code. #113-A, Austin, Texas
78701, (512) 463-0527




Filed: January 28, 1994, 12:06 p.m.
TRD-9435348
Tuesday, February 8, 1994, 9:00 a.m.

itate  Office of Administrative Hearings,
00 West 15th Street, Fourth Floor, Suite
408

Austin

According to the complete agenda, the De-
partment will consider whether disciplinary
action should be taken against Joe Thomas
Elliott, Jr., Flint, Texas, Docket Number
454-93-829, who holds a Group I, Legal
Reserve Life Insurance Agent's license is-
sued by the Texas Department of Insurance

Contact: Melissa Slusher, 333 Guadalupe
Street, Mail Code, #113-A, Austin, Texas
78701, (512) 463-6527

Filed: January 28, 1994, 12:06 p.m.
TRD-9435347
Wednesday, February 9, 1994, 9:00 a.u.

State Office of Administrative Hearings,
300 West 15th Street, Fourth Floor, Suite
408

Austin

According to the complete agenda, the De-
partment will consider the application of
James W. Glenn, Victoria, Texas, Docket
Number 454-94-168, for a Group I, Legal
Reserve Life Insurance agent’s license.

ontact: Melissa Slusher, 333 Guadalupe
treet, Mail Code, #113-A, Austin, Texas
78701, (512) 463-6527

Filed: January 28, 1994, 12.06 p.m.
TRD-9435346
Thursday, February 10, 1994, 9:00 a.m.

State Office of Administrative Hearings,
300 West 15th Street, Fourth Floor, Suite
408

Austin

According to the complete agenda, the De-
partment will consider the Form A applica-
tion of Regal Holding Company, Docket
Number 454-94-070, for the acquisition of
Comonco Insurance Company.

Contact: Melissa Slusher, 333 Guadalupe
Street, Mail Code, #113-A, Austin, Texas
78701, (512) 463-6527

Filed: January 28, 1994, 12.06 p.m.
TRD-9435345
Thursday, February 10, 1994, 9:00 a.m.

State Office of Administrative Hearings,
300 West 15th Street, Fourth Floor, Suite
408

Austin

According to the complete agenda, the De-
partment request by Pulse Medical Staffing,

Docket Number 454-94-134, for a hearing
on an experience modifier endorsement ap-
plicable to workers’ compensation insur-
ance.

Contact: Melissa Slusher, 333 Guadalupe
Street, Mail Code. #113-A, Austin, Texas
78701, (512) 463-6527

Filed: January 28, 1994, 12:06 p.m
TRD-9435344
Friday, February {1, 1994, 9:00 a.m.

State Office of Administrative Hearings,
300 West 15th Street, Fourth Floor, Suite
408 -

Austin

According to the complete agenda, the De-
partment will consider the application of
William Morris Risby, Dallas, Texas,
Docket Number 454-93-611, for a local re-
cording agent’s license to be issued by the
Texas Department of Insurance.

Contact: Melissa Slusher, 333 Guadalupe
Street, Mail Code, #113-A, Austin, Texas
78701, (512) 463-6527

Filed: January 28, 1994, 1205 p.m.
TRD-9435344
Friday, February 11, 1994, 1:00 p.m.

State Office of Administrauve Hearings,
300 West 15th Street, Fourth Floor, Suite
408

Austin

According to the complete agenda, the De-
partment will consider whether disciplinary
action should be taken agaimst Frank Fred-
erick Swirski, San Antonio, Texas, Docket
Number 454-93-744, who holds a Group I,
Legal Reserve Life Insurance Agent's li-
cense issued by the Texas Department of
Insurance.

Contact: Melissa Slusher, 333 Guadalupe
Street, Mail Code, #113-A, Austin, Texas
78701, (512) 463-6527

Filed: January 28, 1994, 12:06 p.m.
TRD-9435342

¢ ¢ ¢

Texas Department of Licens-
ing and Regulation
Monday, February 14, 1994, 1:30 p.m.

920 Colorado, E. O Thompson Building,
Room 1012

Austin

According to the complete agenda, the Ar-
chutectural Barriers  Advisory Commuittee
will discuss procedural rules, complaint
procedures, matters relaing to non-
submuttals, inspections, and variances/ap-
peals.

Contact: Rick Baudoin, P.O. Box 12157,
Austin, Texas 78711, (512) 463-3519.

Filed: February 1, 1994, 9:5! am.
TRD-9435480

¢ L4 ¢

Texas Natural Resource Con-
servation Commission

Wednesday, February 9, 1994, 9:00 a.m.

1700 North Congress Avenue, Stephen F.
Austin Building, Room 118

Austin

According to the agenda summary, the
Commission will consider approving the
following matters on the uncontested
agenda' Class 2 modes to hazardous waste
permits; new water quality permits; amend-
ment to water quality permit; water district
matters, water utility matters; in addition,
the Commission will consider items previ-
ously posted for open meeting and at such
meeting verbally postponed or continued to
this date. With regard to any item, the Com-
mission may take various actions, including
but limited to rescheduling an item 1n its
entirety or for particular action at a future
date or time

Contact: Doug Kutts, P.0. Box 13087,
Austin, Texas 78711-3087, (512) 463-7905.

Filed: January 31, 1994, 4.37 p.m.
TRD-9435471
Wednesday, February 9, 1994, 9:00 a.m.

1700 North Congress Avenue, Stephen F.
Austin Building, Room 118

Austin

According to the agenda summary, the
Commission will consider approving the
following matters on the contested agenda:
water quality enforcement, solid waste en-
forcement; hazardous waste enforcement;
air quality enforcement; executive session;
in additon, the Commission will consider
items previously posted for open meeting
and at such meeting verbally postponed or
continued to this date. With regard to any
ttem, the Commission may take various ac-
tions, 1ncluding but limited to rescheduling
an item in its entirety or for particular ac-
tion at a future date or time

Contact: Doug Kiutts, PO Box 13087,
Austin, Texas 78711-3087, (512) 463-7905.

Filed: January 31, 1994, 4:23 p.m
TRD-9435469
Thursday, February 10, 1994, 10:00 a.m.

6300 Ocean Drive, Texas A&M University
Corpus Chnisti, Conrad Blucher Institute,
Main Conference Room

Corpus Christi
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According to the complete agenda, the
Management Committee of the Corpus
Christi Bay national Estuary Program will
call to order; read and approve minutes for
January 6, 1994, meeung, discuss draft of
the fiscal year 1995 annual work plan and
the State-EPA management conference
agreement, discuss various program activi-
ties including the upcoming public kick-off
celebration to be held during the summer;
establish time, date, place and agenda for
next meeting; and adjourn.

Contact: Richard Volk. TAMU-CC, Cam-
pus Box 290, Corpus Christi, Texas 78412,
(512) 985-6767.

Filed: February 1. 1994, 942 am.
TRD-9435479
Friday, February 25, 1994, 10:00 a.m.

1700 North Congress Avenue, Stephen F.
Austin Building, Room 1149A

Austin

According to the agenda summary, the Of-
fice of Hearings Examuners will hold a no-
tice of public hearing on assessment of ad-
munistrauve penalties and requiring certain
actions of Montgomery County Municipal
Utility District Number 15

Contact: Kerry Sullivan, P.O. Box 13087,
Austin, Texas 78711-3087. (512) 463-7875.

Filed: January 28, 1994, 1.57 p.m.
TRD-9435351
Friday, February 25, 1994, 10:00 a.m.

1700 North Congress Avenue. Stephen F.
Austin Building, Room 1149A

Austin

According to the agenda summary, the Of-
fice of Hearings Examiners will hold a no-
tice of public hearing on assessment of ad-
ministrative penalties and requiring certain
actions of Tyler Pipe Industries, Inc.

Contact: Kerry Sullivan, P.O Box 13087,
Austin, Texas 78711-3087, (512) 463-7875

Filed: January 28. 1994, 1'57 p.m
TRD-9435352
Friday, February 25, 1994, 10:00 a.m.

1700 North Congress Avenue, Stephen F
Austin Building, Room 1149A

Austin

According 1o the agenda summary, the Of-
fice of Hearings Examners will hold a no-
tice of public hearing on assessment of ad-
minsstraive penalties and requiring certain
actions of Gulf Coast Machine and Supply
Company

Contact: Kerry Sullivan, PO Box 13087,
Ausun, Texas 78711-3087. (512) 403-7875

Filed: January 28. 1994, 1 58 pm.

TRD-9435353
Friday, February 25, 1994, 10:00 a.m.

1700 North Congress Avenue, Stephen F.
Austin Building, Room 1149A

Austin

According to the agenda summary, the Of-
fice of Hearings Examiners will hold a no-
tice of public hearing on assessment of ad-
munistrative penalties and requiring certain

actions of Calabrian Chemicals Corpora-
tion,

Contact: Kerry Sullivan, P.O. Box 13087,
Austin, Texas 78711-3087. (512) 463-7875.

Filed: Januvary 28, 1994, 1:58 p m.
TRD-9435354

¢ ¢ ¢

Texas Board of Pardons and
Paroles

Monday-Wednesday, February 7-9, 1994,
1:30 p.m.

1550 East Palestine, Suite 100
Palestine

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review, and
consider information and reports concerning
prisoners/inmates  and  administrative
releasees subject to the board’s jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services

Contact: Juanta Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78759, (512)
406-5407.

Filed: Janvary 27, 1994, 1:29 p.m.
TRD-9435269

Monday-Friday, February 7-11, 1994,
1:30 p.m.

2503 Lake Road. Suite #2
Huntsville

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review, and
consider information and reports concerning
prisoners/inmates  and  administrative
releasees subject to the board’s jurisdiction
and imtiate and carry through with appro-
priate actions 10 include decistons mnvolving
the withdrawal of warrants, 1ssuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Ausun, Texas 78759, (512)
406-5407

Filed: January 27, 1994, 128 pm.

TRD-9435266
Thursday, February 10, 1994, 9:30 a.m.
1212 North Velasco, Suite 201
Angleton

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review, and
consider information and reports concerning
prisonersfinmates  and  administrative
releasees subject to the board’s jurisdiction
and ininate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Liamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78758. (512)
406-5407.

Filed: January 27, 1994, 1:29 p.m.
TRD-9435270

Thursday-Friday, February 10-11, 1994,
9:30 a.m.

1550 East Palestine, Suite 100
Palestine

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive, review, and
consider information and reports concerning
prisonersfinmates  and  administrative
releasees subject to the board’s jurisdiction
and iniuate and carry through with appro
priate actions to include decisions involvin
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78759, (512)
400-5407.

Filed: January 27, 1994, 1:28 p.m
TRD-9435268 '

Thursday-Friday, February 10-11, 1994,
1:00 p.m. and 9:00 a.m., respectively.

Route 5, Box 258-A
Gatesville

According to the agenda summary, the Pa-
role Board Panel(s) (composed of three
board member(s)) will receive. review, and
consider information and reports concerning
prisonersfinmates  and  administrative
releasees subject to the board's jurisdiction
and initiate and carry through with appro-
priate actions to include decisions involving
the withdrawal of warrants, issuing of sub-
poenas, the imposition of special conditions
of parole and requests for parole services.

Contact: Juanita Llamas, 8610 Shoal Creek
Boulevard, Austin, Texas 78759, (512)
4006-5407

Filed: January 27, 1994, 1:28 p.m.
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TRD-9435267
¢ L4 L4

- Texas Office for Prevention

of Developmental
Disabilities
Sunday, February 1S, 1994, 10:00 a.m
4900 North Lamar Boulevard
Austin
According to the complete agenda, the
Statewide Bicycle Helmet Coalition Meet-
ing will call to order; round table introduc-
tions; comments or corrections to the De-
cember 6, 1993, meeting notes; task force
report: legislation, education, data collec-
tion, helmet distribution; bicycle safety
grant report: Austin, San Antonio, Houston;

new issues and discussion; meeting sched-
ule; and adjournment.

Coutact: Jerry Ann Robinson, 4900 North
Lamar Boulevard, Austin, Texas, 78756,
(512) 483-5042

Filed: January 31, 1994, 4:37 p.m.
TRD-9435470
¢ L ¢
Texas Department of Public
Safety
Monday, February 7, 1994, 1:00 p.m.

‘)PS Headquarters, 5805 North Lamar Bou-
e

vard
Austin

According to the complete agenda, the Pub-
lic Safety Commission will discuss approval
of minutes; budget matters; internal audit
report; personnel matters; pending and con-
templated litigation; real estate matters;
public comment; miscellaneous; and other
unfinished business.

Contact: James R. Wilson, 5805 North
Lamar Boulevard, Austin, Texas 78752

Filed: January 28, 1994, 2.01 p.m.
TRD-9435357

L ] ¢ L 4
Public Utility Commission of
Texas
Monday, February 7, 1994, 9:00 a.m.
7800 Shoal Creek Boulevard
Austin

According to the complete agenda, the Pub-
lic Utility Commission of Texas will hold a
workshop on Project Number 11365,
Intergrated Resource Planning (IRP), in the
Commission’s office.

Contact: John M Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas 78757,
(512) 458-0100.

Filed: January 27, 1994, 10:40 a.m.
TRD-9435262

¢ L4 ¢

Thursday, February 10, 1994, 9:00 a.m.
7800 Shoal Creek Boulevard
Austin

According to the complete agenda, the
Hearings Division will hold a prehearing
conference in Docket Number 12712; peti-
tion of Gulf States Utilities to lower its
fixed fuel factor and for good cause exemp-
tion to Public Utilities Commission Sub-
stantive Rule 23.23(b)(2).

Contact: John M. Renfrow, 7800 Shoal
Creek Boulevard, Austin, Texas, 78757,
(512) 458-0100.

Filed: January 31, 1994, 1:25 p.m.
TRD-9435426

¢ ¢ ¢
Texas Racing Commission
Monday, February 7, 1994, 10:00 a.m.

John H. Reagan Building, Room 103, 105
West 15th Street

Austin

According to the complete agenda, the
Texas Racing Commission will call to or-
der; roll call; vote to propose and adopt the
following amendments and new sections’
§8305.82, 309.25, 321.66, 321.110, 305.35,
305.44, 30545, 30549, 311.106, 321.73,
321.109, 313405, 30343, 309199,
311153, 319 111, 321.234, 309.355, and
311 172; presentation by staff and discus-
sion of strategic planning process and sun-
set review process; consideration and action
on the following. request by Valley Grey-
hound Park for approval of simulcasting,
request by Sam Houston Race Park for
change in live race dates for 1994, resolu-
tion relating to amendments to licensed en-
closures, resolution relating to pre-opening
stmulcasting; request by Retama Park for
approval of security for opening date and
amendment to site of licensed enclosure,
old and new business; and adjourn.

Contact: Paula Cochran Carter, P.O. Box
12080, Austin, Texas 78701, (512)
794-8461 .

Filed: January 28, 1994, 4.35 p.m
TRD-9435373

L4 ¢ ¢

Railroad Commission of
Texas

Monday, February 7, 1994, 9:30 a.m.
1701 North Congress Avenue, Furst Floor

Conference Room 1-111
Austin

According to the complete agenda, the
Commission will consider and act on the
Surface Mining and Reclamation Division
Director’s report on division administration,
budget, procedures, and personnel matters.

Contact: Melvin Hodgkiss. P.O. Box
12967, Austin, Texas 78701, (512)
463-6901.

Filed: January 28, 1994, 11:4] am.
TRD-9435335
Monday, February 7, 1994, 9:30 a.m,

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda. the
Commission will consider category determi-
nations under §§102(c)(1)(B). 102(c)(1XC),
103, 107, and 108 of the Natural Gas Policy
Act of 1978.

Contact: Margie Osborn, P.O. Drawer
12967, Austin, Texas 78711, (512)
463-6755

Filed: January 28, 1994, 11:42 am
TRD-9435339
Monday, February 7, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room -111

Austin

According to the complete agenda, the
Commission will consider and act on the
Office of Information Services Director's
report on division administration. budget,
procedures, and personnel matters.

Contact: Brian W. Schaible, P.O. Box
12967, Austin, Texas 78701, (512)
463-6710.

Filed: January 28, 1994, 11:4]1 a.m.
TRD-9435338
Monday, February 7, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the
Commussion will constder and act on the
agency budget, fiscal and admunistrative
matters and the Admunistrative Services Di-
vision Director's report on division admin-
istrauon, budget, procedures, and personnel
matters

Contact: Roger Dillon, PO. Box 12967,
Austin, Texas 78711-2967, (512) 463-7257.

Filed: January 28, 1994, 11:41 am.
TRD-9435337
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Mouday, February 7, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room -111

Austin

According to the complete agenda, the
Commission will consider and act on the
Division Director's report on budget, per-
sonnel, and policy matters related to opera-
tion of the Alternative Fuels Research and
Education Division.

Contact: Dan Kelly, P.O. BOx 12967,
Austin, Texas 78711-2967, (512) 463-7110.

Filed: January 28, 1994, 11:4] a.m.
TRD-9435336
Monday, February 7, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the agenda summary, the
Commission will consider various applica-
tions and other matters within the jurisdic-
tion of the agency including oral arguments
at the time specified on the agenda. The
Railroad Commission of Texas may con-
sider the procedural status of any contested
case if 60 days or more have elapsed from
the date the hearing was closed or from the
date the transcript was reccived. The Com-
mission may meet in Executive Session on
any items listed above as authorized by the
Open Meetings Act.

Contact: Carole J. Vogel, P.O. Box 12967,
Austin, Texas 78711, (512) 463-6921.

Filed: January 28, 1994, 11:54 am.
TRD-9435341
Monday, February 7, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the com-
mission will consider and act on the Person-
nel Division Director’s report on division
administrations, budget., procedures, and
personnel matters. The commission will
meet in Executive Session to consider the
appointment, employment, evaluation, re-
assignment, duties, discipline and/or dis-
missal of personnel. The following matters
will be taken up for consideration and/or
decision by the commission, commission
budget, fiscal, administrative or procedural
matters, strategic planning; personnel and
staffing, including restructuring or transfer-
ring the Oil Field Theft Division.

Contact: Mark Bogan, P.O. Box 12967,
Austin, Texas 78711, (512) 463-6981.

Filed: January 28, 1994, 11:40 am.
TRD-9435333

Monday, February 7, 1994, 9:30 a.m.

1701 North Congress Avenue, First Floor
Conference Room 1-111

Austin

According to the complete agenda, the
Commission will consider and act on the
Automatic Data Processing Division Direc-
tor’s report on division administration, bud-
get, procedures, equipment acquisitions, and
personnel matters.

Contact: Bob Kmetz, P.O. Box 12967,
Austin, Texas 78701, (512) 463-7251.

Filed: January 28, 1994, 11:41 am,
TRD-9435334

¢ ¢ ¢

Texas Real Estate Commis-
sion
Monday, February 7, 1994, 8:30 a.m.

Conference Room 236B, Second Floor,
TREC Headquarters Office, 1101 Camino
La Costa

Austin

According to the agenda summary, the
Travel Expense Committee will discuss and
possibly act on recommended travel and
expense guidelines.

For ADA  assistance, call Nancy
Guevremont at (512) 465-3923 at least two
days prior to meeting.

Contact: Mark A. Moseley, P.O. Box
12188, Austin, Texas 78711-2188, (512)
465-3900.

Filed: January 27, 1994, 4:12 p.m.
TRD-9435279
Monday, February 7, 1994, 9:30 a.m.

Conference Room 235, Second Floor,
TREC Headquarters Office, 110} Camino
La Costa

Austin

According to the agenda summary, the
Commission will consider and possibly act
on: election of vice-chairman and secretary;
staff reports, committee reports; possible
action to propose amendments to 22 TAC
§§537.11, 537.21, 537.22, 537.26, 237.27,
repeal of §537.25, and adoption of new
§§537. 37-537.39, concerning standard con-
tract forms; request from Texas Real Estate
Inspector Committee for authority to issue
advisory opinions or respond to public in-
quiries; proposal of amendment to 22 TAC
§535.222, concerning inspection standards;
approval of MCE providers and MCE
courses or other providers and courses; ap-
proval of revised mission statement; execu-
tive session to discuss pending litigation
pursuant to Texas Government Code,
§551.071; authorization of payments from

recovery funds; consideration of compliant
information; entry of orders in contested
cases; and Motion for Rehearing in Hearing
Number 94-01-931449,

For ADA  assistance, call Nancy
Guevremont at (512) 465-3923 at least twc
days prior to meeting.

Contact: Mark A. Moseley, P.O. Box
12188, Austin, Texas 78711-2188, (512)
465-3900.

Filed: January 27, 1994, 4:15 p.m.
TRD-9435280

4 ¢ ¢
State Securities Board
Friday, February 11, 1994, 9:00 a.m.

State Office of Administrative Hearings,
Clements Building, 300 West 15th Street,
Suite 408

Austin
Rescheduled from January 28, 1994

According to the agenda summary, the
Board will hold a hearing for the purpose of
determining whether the registration of L.
A. Bernard and Company as a dealer in
securities in Texas should be revoked and
whether an order should be issued prohibit-
ing the offer and sale of securities of Re-
spondent L. A.B. and Company, Lynn A,
Bernard, Jr., and LABCO Capital Corpora-
tion, and further prohibiting LABCO Capi-

tal from acting as an unregistered dealer..

Contact: David Grauver, 221 West Sixth
Street, Austin, Texas 78701, (512)
474-2233.

Filed: Januvary 27, 1994, 4:38 p.m.
TRD-9435283

¢ ¢ 4
The Supreme Court of Texas
Thursday, February 10, 1994, 5:00 p.m.

Courtroom, Criminal Justice Center, 16th
and Avenue H

Huntsville

According to the complete agcada, the Task
Force on Judicial Ethics will hear public
comment, statements, and other communi-
cations concerning possible amendments to
the Texas Code of Judicial Conduct, specif-
ically including, but not limited to, Canon
V of the Code and the political activity of
judges.

Contact: Irene Luvaul, P.O. Box 12248,
Austin, Texas 78711, (512) 463-1344.

Filed: January 28, 1994, 3:58 p.m.
TRD-9435368

Wednesday, March 2, 1994, 4:30 p.m. ‘
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Corpus Christi Ballroom "A", Marriott Ho-
tel, 900 Norih Shoreline Boulevard

Compus Christi

According to the complete agenda, the Task
Zorce on Judicial Ethics will hear public
comment, statements, and other communi-
cations concerning possible amendments to
the Texas Code of Judicial Conduct, specif-
ically including, but not limited to, Canon
V of the Code and the political - :tivity of
judges.

Contact: Irene Luvaul, P.O. Box 12248,

Austin, Texas 78711, (512) 463-1344.

Filed: January 28, 1994, 3:58 p.m.
TRD-9435367

Wednesday, March 23, 1994, 4:30 p.m.

Hilton Hotel, 2401 East Lamar Boulevard

Arlington

According to the complete agenda, the Task
Force on Judicial Ethics will hear public
comment, statements, and other communi-
cations concerning possible amendments to
the Texas Code of Judicial Conduct, specif-
ically including, but not limited to, Canon
V of the Code and the political activity of
judges.

Contact: Irene Luvaul, P.O. Box 12248,
Austin, Texas 78711, (512) 463-1344,

Filed: January 28, 1994, 3:58 p.m.
TRD-9435366

.Tlmrsday. April 7, 1994, 5:00 p.m.

Sheraton Hotel, 5701 South Broadway
Tyler

According to the complete agenda, the Task
Force on Judicial Ethics will hear public
comment, statements, and other communi-
cations concerning possible amendments to
the Texas Code of Judicial Conduct, specif-
ically including, but not limited to, Canon
V of the Code and the political activity of
Jjudges.

Contact: Irene Luvaul, P.O. Box 12248,
Austin, Texas 78711, (512) 463-1344,

Filed: January 28, 1994, 3:58 p.m.
TRD-9435365
Wednesday, April 20, 1994, 4:30 p.m.

Fort Worth/Arlington Ballroom, Lubbock
Plaza Hotel, 3201 Loop 289 South

Lubbock

According to the complete agenda, the Task
Force on Judicial Ethics will hear public
comment, statements, and other communi-
cations concerning possibie amendments to
the Texas Code of Judicial Conduct, specif-
ically including, but not limited to, Canon
V of the Code and the political activity of
judges.

Contact: Irene Luvaul, P.O. Box 12248,
Austin, Texas 78711, (512) 463-1344,

Filed: January 28, 1994, 3:58 p.m.
TRD-9435364

¢ ¢ ¢

Board of Tax Professional
Examiners

February 15, 1994, 3:00 p.m.

Big Bend Ballroom, Hyatt Regency Hotel,
208 Barton Springs Road

Austin

According to the agenda summary, the
Board of Tax Professional Examiners will
call to order; roll call of board memebers;
announcement of a quorum and public no-
tice of meeting was published and posted;
approval of minutes of the December 8,
1993 meeting; discussion and appropriate
action on determining the registrant renewal
fee for 1995; discussion and appropriate
action on the certification, recertification
and reclassification of registrants; executive
director's report; report from the chair of
the Professional Standards Committee; an
overview of Texas' Strategic Budgeting
Process; public comment; executive session
under the authority of Section 551.074 of
the Government Code for evaluation of ex-
ecutive dirctor, reconvene open meeting for
discussion and/or decision on the matter
considered in executive session; election of
board officers, and adjournment.

Contact: Pete Stone, 4301 Westbank Drive,
Austin, Texas 78746

Filed: January 31, 1994, 10:45 am.
TRD-9435429

¢ ¢ ¢

Texas Department of Trans-
portation
Thursday, January 27, 1994, 4:00 p.m.

Dewitt C. Greer Building (First Floor), 125
East 1lth Street

Austin
Emergency meeting

According to the complete agenda, the
Texas Transportation Commission consid-
ered the application of the Knights of the
Ku Klux Klan, pursuant to Title 43, Texas
Administrative Code, §25.80!, et seq, to
participate in the Adopt-A-Highway Pro-
gram.

Reason for Emergency: Immediate action
was required on advice of the Attorney
General in order to preserve and protect the
welfare of citizens and the traveling public.

Contact: Diane Northam, 125 East [ith
Street, Austin, Texas 78701, (512)
463-8630.

Filed: January 27, 1994, 1:05 p.m,
TRD-9435265

¢ ¢ ¢
University of Houston System
Tuesday, February 1, 1994, 2:00 p.m.

1600 Smith, 34th Floor, Conference Room
One, University of Houston System Offices

Houston

According to the complete agenda, the
Board of Regents-Facilities Planning and
Building Committee discussed the follow-
ing: architect presentations; student life
building; and UH-dowatown.

Contact: Peggy Cervenka, 1600 Smith,
34th Floor, Houston, Texas 77002, (713)
754-7440.

Filed: January 27, 1994, 4:28 p.m.
TRD-9435282

¢ ¢ ¢
University of North Texas

Wednesday, February 2, 1994, 11:30 am.

University of North Texas Conference
Room, Administration Building

Denton

According to the complete agenda, the
Board of Regents discussed resolution au-
thorizing the issuance of consolidated Uni-
versity revenue bonds, Series 1994, award-
ing the sale of the bonds to the best bidder
therefor and resolving other matters related
thereto.

Contact: Jan Dobbs, P.O. Box 13737, Den-
ton, Texas 76293, (817) 396-8515.

Filed: January 27, 1994, 2:53 p.m.
TRD-9435277

¢ ¢ ¢
University of Texas System

Thursday, February 10, 1994, 10:00 a.m.

Conference Rooms A & B, Tenth Floor, R.
Lee Clark Clinic Building, U. T. M. D.
Anderson Cancer Center, 1515. Holcombe
Boulevard .

Houston

According to the agenda summary, the
Board of Regents and Standing Committees
will consider amendments to RRR; Chan-
cellor’s Docket (submitted by System Ad-
ministration); insurance matters; 1995 bud-
get policies and limitations; degree
programs; fee, graduate tuition rates; agree-
ments; appointments to endowed academic
positions; housing rates; buildings and
grounds matters including project authoriza-
tion, preliminary and final plans, appoint-
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ment of architects and engineers, award of
contracts, and appropriations; investment
matters; acceptance of gifts, bequests and
estates, establishment of endowed positions
and funds; real estate matters; and potential
litigation as detailed on the attached com-
plete agenda.

Contact: Arthur H. Dilly, P.O. Box N, U.
T. station, Austin, Texas, 78713-7328,
(512) 499-4402.

Filed: Janvary 31, 1994, 1:20 p.m.
TRD-9435424

L L4 ¢
Regional Meetings

Meetings Filed January 27,
1994

The Central Plains Center for MHMR
and SA (Emergency Revised Agenda)
Board of Trustees met at 308 South Colum-
bia, Plainview, January 27, 1994, at 6:00
p.m. The emergency status was due to meet
deadline, information was not received in
time to respond within time frame. Informa-
tion may be obtained from Gail P. Davis,
2700 Yonkers, Plainview, Texas 79072,
{806) 293-2636. TRD-9435281.

The Dawson County Central Appraisal
District Board of Directors met at 1806
Lubbock Highway, Lamesa, February 2,
1994, at 7:00 a.m. Information may be ob-
tained from Tom Anderson, P.O. Box 797,
Lamesa, Texas 79331, (800) 872-7060.
TRD-9435278.

¢ L4 ¢

Meetings Filed January 28,
1994

The Barton Springs/Edwards Aquifer
Conservation District Board of Directors-
Work Session met at 1124-A Regal Row,
Austin, February 3, 1994, at 5:30 p.m. In-
formation may be obtained from Bill E.
Couch, 1124-A Regal Row, Austin, Texas
78748, (512) 282-8441, Fax: (512)
282-7016. TRD-9435286.

The Coryell County Appraisal District
Board of Directors met at the Coryell
County Appraisal District Office, 113 North
Seventh Street, Gatesville, February 3,

1994, at 6:00 p.m. Information may be ob-
tained from Darrell Lisenbe, P.O. Box 142,
Gatesville, Texas 76528, (817) 865-6593.
TRD-9435349,

The Creedmoor Maha Water Supply
Corporation Board of Directors met at
1699 Laws Road, Mustang Ridge, February
2, 1994, at 7:00 p.m. Information may be
obtained from Charles Laws, 1699 Laws
Road, Buda, Texas 78610, (512) 243-2113.
TRD-9435288.

The Dallas Area Rapid  Transit
Committee-of-the-Whole met at 1401 Pa-
cific Avenue, DART Conference Room
“C", First Floor, Dallas, February 1, 1994,
at 1.00 p.m. Information may be obtained
from Jacqueline Young, 1401 Pacific Ave-
nue, Dallas, Texas 75202, (214) 749-3371.
TRD-9435332.

The East Texas Couuncil of Governments
Executive Committee met at the Tyler Inn
and Conference Center, Tyler, February 3,
1994, at 1:30 p.m. Information may be ob-
tained from Glynn Knight, 3800 Stone
Road, Kilgore, Texas 75662, (903)
084-8641. TRD-9435362.

The San Antonio-Bexar County Metro-
politan Planning Organization Technical
Advisory Committee-Work Session will
meet in the Bexar County Public Works
Conference Room, Vista Verde Building.
233 North Pecos-La Trinidad, Room 420,
San Antonio, February 4, 1994, at 1:30 p.m.
Information may be obtained from Charlotte
A. Roszelle, 434 South Main, Suite 205,
San Antonio, Texas 78204, (210) 227-8651.
TRD-9435360.

The Shachelford Water Supply Corpora-
tion Regular Monthly Directors met at the
Fort Griffin Restaurant, Albany, February 2,
1994, at 1: 00 p.m. Information may be
obtained from Gaynell Perkins, P.O. Box

1205, Albany, Texas 76430, (817)
345-6868. TRD-9435331.
¢ ¢ ¢

Meetings Filed January 31,
1994

The Bandera County Appraisal District
Appraisal Review Board will meet at 1116
Main Street (former Bandera Bulletin
Building), Bandera, February 18, 1994, at
10:00 a.m. Information may be obtained
from P. H. Coates, P.O. Box 1119,

Bandera, Texas 78003, (210) 796-3039,
FAX: (210) 796-3672. TRD-9435467.

The Education Service Center, Region
XVI Board of Directors will meet at the
Region XVI Education Service Center
1601 South Cleveland, Amarillo, February
4, 1994, at 11:30 a.m. Information may be
obtained from Jim Holmes. P.O. Box
30600, Amarillo, Texas 79120, (806)
376-5521. TRD-9435427.

The Lavaca County Central Appraisal
District Board of Directors will meet at 113
North Main Street, Hallettsville, February
10, 1994, at 4:00 p.m. Information may be
obtained from Diane Munson, P.O. Box
386, Hallettsville, Texas 77964, (512)
798-4396. TRD-9435468.

The North Plains Ground Water Conser-
vation District Number Two Board of Di-
rectors will meet at 603 East First Street,
Dumas, February 8, 1994, at 10:00 a.m.
Information may be obtained from Richard
Bowers or Carla Gray, 603 East First Street,
Dumas, Texas 79029, (806) 935-6401.
TRD-9435472.

The Tyler County Appraisal District
Board of Directors will meet at 806 West
Bluff, Woodville, February 8, 1994, at 4.00
p.m. Information may be obtained from
Linda Lewis, P.O. Drawer 9, Woodville,
Texas 75879, (409) 283-3736. TRD-
9435419,

The Upper Rio Grande, Quality Work
Force Planning-Region VHI will meet in
the West Dining Room, Alpine, February 4,
1994, at 11.30 a.m. (CST). Information may
be obtained from Mark J. Walder, 1155
Westmoreland, #235, El Paso, Texas 79925,
(915) 779-6623. TRD-9435388.

L 4 L4 ¢

Meetings Filed February 1,
1994

The Galveston Bay National Estuary Pro-
gram Local Government’s Advisory Com-
mittee will meet in the Houston-Galveston
Area Council Board Room A (Second
Floor), 3555 Timmons Lane. Houston, Feb-
ruary 11, 1994, at 10:00 a.m. Information
may be obtained from Judy Eernisse, 711
West Bay Area Boulevard. Suite 210, Web-
ster, Texas 77598, (713) 332-9937. TRD-
9435477,

¢ ¢
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IN
AbDDITION

The Texas Register is required by statute to publish certain documents, including applica-
tions to purchase control of state banks, notices of rate ceilings, changes in interest rate and
applications to install remote service units. and consultant proposal requests and awards.

To aid agencies in communicating information quickly and effectively, other information of
general interest to the public is published as space allows.

Texas Alternative Fuels Council
Invitation to Propose

The Texas Alternative Fuels Council was created by the
Texas Legislature (Senate Bill 737, Acts of 73rd Legisla-
ture, Regular Session, 1993) to coordinate a comprehen-
sive statewide program to support the use of environmen-
tally beneficial alternative fuels in vehicle fleets owned by
state and local governments, political subdivisions and
other eligible entities. The Council’s programs are in-
tended to both accelerate the transition to alternative fuels
and ease its financial impact on state and local govern-
ments. The Council is to utilize the alternative fuels con-
version fund to finance programs and activities supporting
or encouraging the use of alternative fuels.

Pursuant to Texas Natural Resources Code, §113.284(b),
the Texas Alternative Fuels Council (hereinafter AFC)
hereby solicits offers from qualified entities, including
state agencies, cites counties, school districts, mass transit
authorities or departments, individuals, businesses (includ-
ing Historically Underutilized Business), institutions of
higher education, and health care facilities for grants for
alternative fuel conversion and infrastructure projects that
initiate or expand the use of alternative fuel vehicles
(AFVs). Proposal may include, but are not limited to, the
conversion of existing late model vehicles or the incre-
mental costs of original equipment manufactured (OEM)
AFVs. Vehicles that will be considered include, but are
not limited to, the following: heavy- and light-duty trucks,
school and transit buses, sanitation vehicles, law enforce-
ment vehicles, vans, passenger cars, vehicles used for
monitoring local utility usage, and other special-use vehi-
cles. Organizations responding should be capable of pro-
viding fleet operations and maintenance support for their
vehicles.

In determining which projects to fund, emphasis will be
placed on projects that directly place alternative fuel vehi-
cles on the road andfor develop refueling infrastructure,
that provide matching funds from their own revenues or
from other sources such as private ventures or other
sources of funding, and that demonstrate life-cycle savings
or other savings. Substantial funds will be directed to
Texas non-attainment areas, taking into consideration both
the non-attainment areas, taking to consideration both the
non-attainment level and the percentage of emissions con-
tributed by mobile sources. Priority will also be given to
borderline non-attainment areas and other areas where
aggressive fuel programs could help prevent the area’s air
quality from deteriorating to non-attainment levels,

The following fuels are eligible as "alternative fuels” for
purposes of qualifying for funds. “natural gas (compressed
or liquified); liquified petroleum gas (LPG or propane);

'

- ]
electricity, methanol or methanol/gasoline blends of 85%
(M85) or greater; ethanol or ethanol/gasoline blends of
85% (ES85) or greater, or hydrogen."

It is anticipated that each allocation will range between
$25,000 and $250, 000, depending on the project’s scope,
leveraged or matching funds, and other resources. The
total cost of a project may exceed the amount of funding
provided by the Council, for example, by securing match-
ing funds for the project. Up this Request for Proposal.
The selection committee may choose not to fund any of
the proposals received in response to this Request for
Proposal or to award any portion of the funds.

The following schedule will be strictly adhered to in all
actions relative to this procurement: From February 1,
1994, to April 1, 1994, applicants may submit questions
and a notice of their intent to submit a proposals to AFC.

All proposals must be received by close of business at
5:00 p.m. Central Standard Time on Friday, April 1, 1994,
at the following address: Texas Alternative Fuels Council,
Sam Houston State Office Building, Room 104, 201 East
14th Street, Austin, Texas, 78701. An application is con-
sidered filed when actually received in the AFC office, or
when postmarked showing the application was received
and accepted by the United States Postal Service, a com-
mon carrier, or its equivalent at least four calendar days
prior to April 1, 1994,

Following the evaluation of the proposals, a complete list
of successful applicants will be published in the Texas
Register.

A proposers conference will behalf in Austin on Friday,
February 18, 1994, from 10:00 a.m to Noon in Room 118,
Stephen F. Austin State Office Building, 1700 North Con-
gress Avenue, for the purpose of reviewing the application
and answering and questions regarding the application and
the evaluation process. Any proposer with questions is
encouraged to attend. After this conference, only those
questions pertinent to the understanding of the Request for
Proposal will be answered. Questions will be received at
the Texas Alternative Fuels Council, Sam Houston Office
Building, Room 104, Austin, Texas 78701, (512)
463-3262 between the hours of 8:00 a.m. and 5:00 p.m.
Central Standard Time. Questions may also be sent via
facsimile between the hours of 8:00 a.m. and 5:00 p.m.
Central Standard Time on or before April 1, |

Any contract resulting from this Request for Proposal shall
contain provisions prescribe by the AFC prohibiting dis-
crimination in employment.

For more information and a Copy of the Application
Contact: Texas Alternative Fuels Council, Sam Houston
State Office Building, Room 104, 2012 East 14th Street,
Austin, Texas 78701, (512) 463-3262.

¢
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Issued in Auslin, Texas, on January 28, 1994

TRD-9435256 Garry Mauro

Chairman
Texas Alternative Fuels Council

Filed: January 27, 1994

¢ L J *
Office of the Attorney General

Texas Clean Air Act Enforcement
Settlement Notices

Notice is given by the State of Texas of the following
proposed resolution of an environmental enforcement law-
suit under the Texas Clean Air Act. Section 382.096 of the
Texas Health and Safety Code provides that before the
State may settle a judicial enforcement action under the
Cledn Air Act, the State shall permit the public to com-
ment in writing on the proposed judgment. The Attorney
General will consider any written comments and may
withdraw or withhold consent to the proposed agreed
Judgment if the consent is inappropriate, improper, inade-
quate, or inconsistent with the requirements of the Texas
Clean Air Act.

Case Title and Court. City of Houston, Texas and State
of Texas v. Scott Apple and Four Seventy Corporation,
Cause Number 88-45572 in the 269th District Court of
Harris County, Texas.

Nature of Defendant’s Operations. Scott Apple and Four
Seventy Corporation own and/or operate a commercial
motor vehicle sales facility which allegedly did not com-
ply with provisions of the Texas Clean Air Act relating to
emission control devices.

Proposed Agreed Judgment. The proposed Agreed Final
Judgment contains provisions for civil penalties.

Civil Penalties and Attorney’s Fees. The judgment re-
quires the Defendant to pay $1,500 in civil penalties plus
court costs to the City of Houston and $1.000 in civil
penalties plus $500 in attorney’s fees to the State of Texas

For a complete description of the proposed settlement, the
complete proposed Agreed Final Judgment should be re-
viewed. Requests for copies of the judgment, and written
comments on the judgment, should be directed to Susan
Theisen, Assistant Attorney General, Office of the Attor-
ney General, P.O. Box 12548, Austin, Texas 78711-2548,
(512) 463-2012. Written comments must be received by
March 4, 1994, at 5:00 p.m. Written comments may be
sent by facsimile machine to Susan Theisen at (512)
320-0052.

Issued n Austin, Texas, on January 26, 1994.

TRD-9435239 Jerry Benedict

Assistant Attomey General
Office of the Attorney General

Filed: January 26, 1994

) ¢ 4 ¢
Conﬂplroller of Public Accounts
Notice of Request for Proposals

Notice of Request for Proposals. The Office of the
Comptroller of Public Accounts (Comptroller) announces
its Request for Proposals (RFP) for a management and
performance review of the University Interscholastic

League (UIL). The purpose of the RFP is to obtain propos-
als to perform a comprehensive review of the effectiveness
and efficiency of the financial, program, and management
policies of the UIL. The review will examine ways to
contain or reduce costs, improve management strategies;
and maximize services to member schools in a cost effec-
tive manner. The review shall also evaluate the UIL
rulemaking process and determine the efficiency and ef-
fectiveness of the current UIL governance structure. The
successful proposer will be expected to begin performance
of the contract on or about March 21, 1994,

Contact. Parties interested in submitting a proposal should
contact the Comptroller of Public Accounts, Senior Legal
Counsel’s Office, 111 East 17th Street, Room G20,
Austin, Texas 78774, (512) 475-0866, to obtain a com-
plete copy of the RFP. The RFP will be available for pick-
up at the previously referenced address on Tuesday, Feb-
ruary 8, 1994, between 3:00 p.m. and 5.00 p m. Central
Zone Time (CZT)., and during normal business hours
thereafter.

Closing Date. Proposals must be received in the Senior
Legal Counsel's Office no later than 4:00 p m. (CZT), on
Tuesday, March 8. 1994 Proposals received after this time
and date will not be considered.

Award Procedure All proposals will be subject to evalu-
ation by a commitiee based on the evaluation criteria set
forth in the RFP. The commuttee will determine which
proposal best meets these criteria and will make a recom-
mendatton to the deputy comptroller, who will make a
recommendation to the Comptroller The Comptroller will
make the final decision. A proposer may be asked to
clanfy its proposal, which may include an oral presenta-
tion prior to final selection.

The Comptroller reserves the right to accept or reject any
or all proposals submitted. The Comptroller is under no
legal or other obligation to execute a contract on the basis
of this notice or the distribution of an RFP. Neither this
notice nor the RFP commits the Comptroller to pay for
any costs incurred prior to the execution of a contract.

The anticipated schedule of events 1s as follows' Issuance
of RFP-February 8, 1994, 3:00 p.m. (CZT); Mandatory
Letter of Intent and Questions Due-February 17, 1994,
4:00 p.m. (CZT); Proposals Due-March 8, 1994, 4:00 p.m.
(CZT); and Contract Execution-March 16, 1994, or as
soon thereafter as possible.

Issued in Austin, Texas, on January 31, 1994

TRD-9435396 Tres Lorton
Senior Legal Counsel

Complraller of Public Accounts
Filed" January 31, 1994

¢ L ¢
Oftice of Consumer Credit
Comunissioner

Notice of Rate Ceilings

The Consumer Credit Commissioner of Texas has
ascertawned the following rate ceilings by use of the formu-
las and methods described in Texas Civil Statutes, Title
79, Article 1.04, as amended (Texas Civil Statutes, Article
5009-1.04).
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Effective Period Consumer (l)/Agriculturall Co‘mercial(z)

Types of Rate Ceilings (Dates are Inclusive) Commercial (@ thru $250,000 over $250,000
- % 18.00%

Indicated (Weekly) Rate - Art. 1.04(a)(1) 01/31/94-02/06/94 18.00

Monthiy Rate - Art. 1.04 ©® 02/01/94-02/28/94 18.00% 18.00%

(l)Credi! for personal, family or household use. (®Credit for business, commercial, wvestment or other similar purpose. (3)For
variable rate commercial transactions only.

Issued in Austin, Texas, on January 24, 1994.

TRD-9435275 Al Endsley
Consumer Credit Commissioner

Filed: January 27, 1994

¢ ¢
Texas Education Agency
Correction of Eirror

In the January 25, 1994, issue of the Texas Register (19
TexReg 535), an error as published appears in the "In
Addition Section". Request for Application #701-94-009.
In the section of the RFA titled "Dates of project,” the
concluding sentence was omitted. The sentence should
read. "Applicants should plan for a starting date of Mon-
day, September 1, 1994, and an ending date of Wednes-
day. August 31, 1995."

¢ ¢ ¢
Employees Retirement System of Texas
Request for Proposals

In accordance with Texas Insurance Code. Article
3.50-2, § 4, as amended, the Employees Retirement Sys-
tem of Texas (ERS) announces a Request for Proposals
(RFP) to underwrite a dental indemnity plan under the
Texas Employees Uniform Group Insurance Program
(UGIP). Proposals will include, but no be limited to,
schedules of benefits to be provided, terms of coverage,
and guaranteed rates. Enrollment by employees and
retirees in dental coverage is voluntary. The premium is
payroll deducted but is fully paid by participating employ-
ees and retirees.

Firms wishing to respond to this request must be licensed
by the Texas Department of Insurance and have superior
recognized expertise and specialization in underwriting
and administering group dental insurance plans in the State
of Texas.

The RFP instructions which detail information regarding
the project are available upon request from the Employees
Retirement System of Texas.

The deadline for receipt of the proposals in response to
this request will be 5:00 p.m. on March 1, 1994.

The ERS reserves the right to accept or reject any propos-
als submitted. The ERS is under no legal requirement to
execute a resulting contract on the basis of this advertise-
ment.

The ERS intends to use responses as a basis for further
negotiations of specific project details. The ERS will base
its choice on cost, demonstrated competence, superior
qualifications, and evidence of conformance with the RFP
criteria.

This RFP does not commit the ERS to pay any costs
incurred prior to execution of a contract. Issuance of this
material in no way obligates the ERS to award a contract
or to pay any costs incurred in the preparation of a
response. The ERS specifically reserves the right to vary
all provisions set forth at any time prior to execution of a
contract where the ERS deems it to be in the best interest
of the State of Texas.

For further information regarding this notice, or to obtain
copies of the RFP instructions, please contact James W.
Sarver, Director, Group Insurance Division, Employees
Retirement System of Texas, 18th and Brazos, P.O. Box
13207, Ausun, Texas, 78711-3207, (512) 867-3217.

Issued in Austin, Texas on January 28, 19%4.

TRD-9435411 Charles D. Travis
Executive Director
Employees Relirement System of Texas

Filed: January 31, 1994

4 ¢ ¢
Texas Department of Health

Licensing Actions for Radioactive
Materials

The Texas Department of Health has taken actions regard-
ing licenses for the possession and use of radioactive
materials as listed in the table below. The subheading
labeled "¥ Jcation" indicates the city in which the radioac-
tive material may be possessed and/or used. The location
listing " Throughout Texas" indicates that the radioactive
material may be used on a temporary basis at job sites
throughout the state.

¢
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NEW LICENSES ISSUED:
Amend- Date of
Location Name License# City mant # Action

Houston Proportional Taechnologies, Inc. L04747 Houston 0 01/13/94

AMENDMENTS TO EXISTING LICENSES ISSURD:

Location Nama License# City ment # Action

Arlington Medical Physics Consultants L03319 Axlington 5 12/31/93
Arlington Maetroplex Hematology Oncology Associates LO03211 Arlington 35 12/13/93

Austin Taexas Department of Health LO159%4 Austin 20 12/31/93

Austin CEDRA Corporation L04427 Austin 5 01/04/94

Corpus Christi Doctors Regional Medical Center L02816 Corpus Christi 29 01/12/3%4

Crockett Houaton County Hospital LO1411 Crockaett 14 01/07/94

Dallas Endoorine Associates of Dallas, P.A. L02668 Dallas 15 01/06/94

Dallas Dallas Cardiology Associates, P.A. LO4607 Dallas 4 01/05/94

Dallas R. H. D. Memorial Medical Canter L02314 Dallas 29 01/05/94

Dallas The U.T. Southwestern Medical Center at Dallas L0O0384 Dallas 62 01/05/94

Dallas Baylor College of Deantistry L00323 Dallas 23 12/22/93

Dallas Syncor International Corporation L02048 Dallaz 74 12/22/93

Deer Park Solvay Polymers, Inc. L0006s Deer Park 42 01/10/9¢

Fort Stockton The University of Texas System LO4648 Midland 1 01/06/94

Fort Worth Sterigenics International, Ina. 503851 Fort Worth 10 01/06/94 —
Fort Worth All Saints Hospital Cityview LO4105 Fort Worth 5 01/12/94 v
Fort Worth Harris Methodist Fort Worth L01637 Fort Worth 53 01/12/%4
Harlingen Valley Diagnostic Medicine and Surgical Clinic, P.A. LO2933 Harlingen 18 12/31/93

Hobson Rio Grande Resources Corporation LO4722 Hobson 1 01/06/94

Houston Commercial Metals Company L03101 Houston 7 01/06/9%4

Houaston Water Quality Services LO3743 Houston 3 0L/06/94

Houston City of Houston L02175 Houston 7 12/30/93 :
Kilgore Tracer Service, Inc. LO3526 Kilgore 22 12/31/93
Kingsville Texas A & M University - Kingsville LC1831 Kingsville 18 12/31/93

La Grange Lowar Colorade River Authority L02738 Austin 12 01/04/94

La Porte Koch Engineering Conpany Inc. L.03913 La Porte 38 01/05/94

Laredo Mercy Regional Maedical Centar L01306 Laraedo a3 01/07/94
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MENDMENTS TO EXISTING LICENSES ISSUED CONTINUED:

Laredo

Lufkin

McAllen

Midland
Nacogdoches
Orange

Pampa

Parias

San Angelo

San Antonio

San Benito
Texas City
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Texas
Throughout Taxas

Throughout Texas

Mercy Raegional Medical Center
The Heart Institute of East Texas
Valley Cardiology, P.A.

Mamorial Hospital and Medical Center

Lyle Thorstenson, M.D.
Chevron Chaemical Company
Coronado Hospital

Radiclogy, Inc. and/or Radiology Center of Paris
Shannon West Texas Memorial Hospital

St. Luke's Lutheran Hospital
Dolly Vinsant Mamorial Hospital
Sterling Chemicals, Inc.
Nordion International, Inc.

H & G Inspection Company Ino.

Wilson Inspection X-Ray Servicas, Inoc.

Texas Department of Transportation

Suntrac Services, Inc.

Associated Testing Laboratories, Ina.

Itex Enterprises, Inc.
Independent Management Corp.
Taechnical Welding Laboratory, Inc.
Houston Lighting and Power

Davis Great Guns lLogging, Inc.
Texas Wireline Company
Southwestern Laboratories
Duininck Brothers and Gilchrist
Dowell Schlumberger Incorporated
Mobile-Lab, Inc.

Texas Perforators

MLA Labs Inc.

RENEWALS OF EXISTING LICENSES ISSURD:

Loaation

Amarillo
Austin
Clifton
Dallas

Bl Paso
Granbury
Housaton
Houston
New Braunfels
Orange
Swaeetwater

Throughout Texas

Name

High Plains Baptist Hospital
Texas Department of Public Safety
Goodall-Witcher Hospital
Baylor College of Dantistry
Drs. Hallum and Gulbas, P.A.
Hood General Heoapital

Mosby Clinic

Rice Unaiversity

Indutronica, Incorporated
Baptist Hospital, Orange
Southern Cotton 0il Company
Digital Surveys, Inc.

LO1306
L04147
L04692
L00728
L03420
L00031
L03123
LO0459
L02174
L03309
L4567
L03952
L00721
L02181
LO4469
L00197
L03062
L01553
L04414
L02513
L02187
L02063
L04604
L02828
L01934
L03957
100764
LO4650
L03544
L01820

License#

L01259
L00902
L03427
L00323
L01954
L02903
L03486
L00631
L03454
L01597
101994
L01611

Laredo
Lufkin
McAllen
Midland
Nacogdoches
Orange
Pamrpa
Paris

San Angelo
San Antonio
San Benito

Texas City

Kanata, Ontario,CA

Housaton
Corpus Christi
Austin

League City
Houston
Dallas
Wichita Falls
Pasadena
Houaton
Corpus Christi
Mineral Wells
Dallas
Grapevine
Houston
Houston
Seguin

Austin

City

Amarillo
Austin
Clifton
Dallas

Bl Paso
Granbury
Houston
Houston
New Braunfels
Orange
Swaeetvater

Alvin

32 12/29/93
01/12/9%4

1 01/04/%4
47  01/12/94
5 12/20/93
33  01/07/94
12 12/22/93
25 01/12/94
26 12/31/93
25  12/31/93
01/06/94
01/04/94

36 01/03/94
91 01/06/94
17 01/06/94
67 01/03/94
15  01/0%5/94
17 01/07/94
01/13/94
12/29/93

88 01/11/94
52 12/31/93
3 12/31/93
7  12/31/93
36 12/15/93
4 12/28/93
66 12/29/93
7 12/22/93
7 01/05/94
23 01/06/94

Date of
Action

43 01/04/94
11 01/06/94
3 01/12/94
24 01/07/94
7 12/31/93
11 01/04/94
S  01/13/94
17 01/11/94
4 12/14/93
18 01/10/94
5  01/03/94
23 01/10/94,

L
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TERMINATIONS OF LICENSES ISSURD:

Amend~ Date of
Location Name Licensel City ment # Action
Fort Woxth Miller Brewing Company L03403 Fort Worth 6 12/31/93
Houston Thermal Fabricating Company 102196 Houston 8 01/06/94
Throughout Texas Howe-Baker Engineers, Ino. L02918 Tylex 7 12/31/93

In issuing new licenses and amending and renewing exist-
ing licenses, the Texas Department of Health, Bureau of
Radiation Control, has determined that the spplicants are
qualified by reason of training and experience to use the
material in question for the purposes requested in accord-
ance with Texas Regulations for Coutrol of Radiation in
such a manner as to minimize danger to public health and
safety or property and the environment; the applicants’
proposed equipment, facilities, and procedures are ade-
quate to minimize danger to public health and safety or
property and the environment; the issuance of the li-
cense(s) will not be inimical to the health and safety of the
public or the environment, and the applicantes satisfy any
applicable special requirements in the Texas Regulations
for Control of Radiation

This notice affords the opportunity for a hearing on written
request of a licensee, applicant, or person affected within
30 days of the date of publication of this notice. A person
affected 1s defined as a person who is resident of a county,
or a county adjacent to the county, in which the radioac-
tive materials are or will be located. including any person
who is doing business or who has a legal interest in land in
the county or adjacent county, and any local government
in the county; and who can demonstrate that he has
suffered or will suffer actual injury or economic damage
due to emissions of radiation. A licensee, applicant, or
person affected may request a hearing by wriung Richard
A, Ratliff, PE., Actirg Chief, Bureau of Radation Control
(Director, Radiation Control Program), 1100 West 49th
Street, Austin, Texas, 78756-3189.

Any request for a hearing must contsin the name and
address of the person who considers himself affected by
agency action, identify the subject license, specify the
reasons why the person considers himself affected, and
state the relief sought. If the person is represented by an
agent, the name and address of the agent must be stated.

Copies of these documents and supporting materials are
available for inspection and copying at the office of the
Bureau of Radiation Control, Texas Department of Health,
The Exchange Building, 8407 Wall Street, Austin, Texas,
from 8:00 a.m. to 5:00 p.m. Monday-Friday (except holi-
days).

Issued in Austin, Texas, on Janury 25, 1994.

TRD-9435276 Susan K Steeg

General Counssl
Texas Department of Health

Filed. January 27, 1994
¢ ¢ *

Notice of Intent to Revoke Certificates
of Registration

Pursuant to Texas Regulations for Control of Radiation
(TRCR), Part 13, (25 Texas Administrative Code
§289.112), the Bureau of Radiation Control (bureau),
Texas Department of Health (department), filed com-
plaints against the following registrants: Healthco Interna-
tional, Richardson. R06724; Hilicrest Clinic, Vernon,
R05412; Oran L. Troegle, D.D.S, Mesquite, R06474;
Herbert R. Melch, M.D., Fort Worth, R11836; Backpain
of Houston, Houston, R16902, R16903. 16905, and
R16908; Lasermatic Incorporated, Dallas, Z00498.

The department intends to revoke the certificates of regis-
tration; order the registrants to cease and desist use of
radiation machine(s); order the registrants to divest them-
selves of such equipment, and order the registrants to
present evidence satisfactory to the bureau that they have
complied with the orders and the provisions of the Health
and Safety Code, Chapter 401. If the fee is paid within 30
days of the date of each complaint, the department will not
issue an order.

This notice affords the opportunity to the registrants for a
hearing to show cause why the certificates of registration
should not be revoked. A written request for a hearing
must be received by the bureau within 30 days from the
date of service of the complaint to be valid. Such written
request must be filed with Richard A.eRatliff, P.E., Acting
Chief, Bureau of Radiaton Control (Director, Radiation
Control Program), 1100 West 49th Street, Austin, Texas
78756-3189. Should no request for a public hearing be
umely filed or if the fee is not paid. the certificates of
registration will be revoked at the end of the 30-day period
of notice. A copy of all relevant material is available for
public inspection at the Bureau of Radiation Control,
Exchange Building, 8407 Wall Street, Austin, Monday-
Friday, 8 am. to 5 p.m. (except holidays).

Issued in Austin, Texas, on January 31, 1994,

TRD-9435402 Susan K Steeg

General Counsel, Office ol General
Counse}
Texas Deparnment of Health

Filed: January 31, 1994

¢ L4 ¢

Notice of Intent to Revoke Radioactive
Material Licenses

Pursuant to Texas Regulations for Control of Radiation
(TRCR), Part 13, (25 Texas Administrative Code
§289.112), the Bureau of Radiation Control (bureau),
Texas Department of Health (department), filed com-
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plaints against the following licensees: Texas Clinical
Laboratories, Houston, G01466; Allen Engineering and
Testing, Inc., Friendswood, L02863. Petrofac Incorpo-
rated, Tyler, L02363; S. H. Tolliver Company, San Aanto-
nio, L02394; Scientific Tubular Inspection, Friendswood,
L04631,

The department intends to revoke the radioactive material
licenses; order the licensees to cease and desist use of such
radioactive materials; order the licensees to divest them-
selves of the radioactive material; and order the licensees
to present evidence satisfactory to the bureau that they
have complied with the orders and the provisions of the
Health and Safety Code, Chapter 401. If the fee is paid
within 30 days of the date of each complaint, the depart-
ment will not 1ssue an order.

This notice affords the opportunity to the Licensees for a
hearing to show cause why the radioactive material li-
censes should not be revoked A wrilten request for a
hearing must be received by the bureau within 30 days
from the date of service of the complaint to be valid Such
written request must be filed with Richard A Rathff, PE,
Acting Chief, Bureau of Radiation Control (Director, Ra-
diation Control Program), 1100 West 40th Street, Austin,
Texas 78756-3189 Should no request for a public hearing
be timely filed or 1if the fee 15 not paid, the radioacuve
material licenses will be revoked at the end of the
30-day period of notice. A copy of all relevani material is
available for public inspection at the Bureau of Radiation
Control, Exchange Building, 8407 Wall Street, Austn,
Monday-Friday, 8 am to 5 pm (except holidays)

Issued in Austin, Texas, on January 31, 1994

TRD-9435401 Susan K Steeg

General Counsel, Office of General
Counsael
Texas Deparntment of Health

Filed January 31, 1994

¢ ¢ ¢

Texas HIV/STD Medication Program
Funding for Mail-Order Pharmacy
Services Request for Proposals

The Texas HIV/STD Medication Program announces a
Request for Proposal (RFP) for funding a pilot program to
provide mail-order pharmacy services for HIV-infected
persons. The contract period will be April 1, 1994-March
31, 1995. The funds targeted for this pilot program are
$25,000

The RFP 1s available to all pharmacies licensed by the
Texas State Board of Pharmacy and approved to provide
mail-order prescription medications throughout the State
of Texas upon request from the Texas HIV/STD Medica-
tion Program, 1100 West 49th Street, Warehouse Buulding,
Room 233, Austn, Texas 78756, or by calling (512)
458-7357. To be considered for funding, all apphications
must be recerved by the HIV/STD Medication Program no
later than 500 pm on February 15, 1994 Questions
should be directed to Sheral T Skinner at the HIV/STD
Med:cation Program at (512) 458-7357

Issued in Austin, Texas, on January 31, 1994,

TRD-9435403 Susan K Steeg
General Counsel, Office of General
Counsel

Texas Department of Health

Filed" January 31, 1994

¢ ¢ ¢

Texas Health and Human Services
Commission

Public Notice

The Health and Human Services Commission State Medic-
aid Office has received approval from the Health Care
Financing Admunistration to amend the Title XIX Medical
Assistance Plan by Transmittal Number 93-92. Amend-
ment Number 417.

The amendment permits mulitary hospitals to enroll n the
Texas Medicaid program as emergency hospitals The
amendment 1s effective October 1. 1993.

If additional information is needed, please contact Genie
DeKneef at (512) 338-6509

Issued In Austin, Texas on January 26, 1994.

TRD-8435340 Bryan P Sperry

Deputy Commissioner
Texas Health and Human Services
Commission

Filed January 28, 1994

L4 ¢ L4

Texas Department of Housing and
Community Affairs
Request for Proposal

The Texas Department of Housing and Communuty Affairs
(TDHCA) is seeking proposals for technical advisors to
assist the Department in the 1mplementation of a Quality
Control Plan for the selling and servicing of mortgages or
participating interests for TDHCA's Single Family Bond
Programs In order for the Department to become an
approved Fannie Mae lender, a Quality Control Plan must
be devised to assure the Department’s compliance with
Fannie Mae's standards regarding the selling and servicing
of these mortgages or participaling 1interests.

The person or organization chosen must have knowledge
of Fannie Mae's guidelines and standards in order to
structure an acceptance plan.

Proposals must be received by TDHCA no later than 5.00
p.m. February 14, 1994,

Furthermore, the TDHCA reserves the right to accept or
reject any or all proposals submitted. TDHCA 1s under no
obligation to execute a contract on the basis of this RFP.
TDHCA intends to use responses as a basis for further
negotiation of specific details with potential contractors.

To obtan additional information regarding this notice,
please contact: Wiley Hopkins, Bond Programs Manager,
Texas Department of Housing and Community Affairs,
P.O. Box 13941, Austin, Texas 78711-3941, (512)
475-2116.

Issued in Austin, Texas on January 27, 1994,

TRD-9435285 Henry Flores
Executve Director
Texas Department of Housing and

Community Affairs
Filed January 28, 1994

¢ L 4 ¢

¢
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Texas Department of Human Services

Request For Proposals-Texas Child Care
Magazine Development Contract

The Texas Department of Human Services (TDHS) an-
nounces a request for proposals (RFP) for services relating
to Texas Child Care (TCC) magazine Requued services
include development of editorial and photographic content,
subscription management, sale of back issues, and maga-
zine promolion

Description of Required Services: the successful contrac-
tor must carry out activities necessary to complete the
content of four issues of the magazines a year, including
scheduling. attending, and managing four annual planning
meetings, organizing, scheduling, and monitoring the nec-
essary steps from conception to completion of each maga-
ztne, managing the overlap of as many as three 1ssues in
different stages of development at any given time, Devel-
oping the editorial copy tor all information in TCC maga-
zine, selecting topics which mawmntain a balance of informa-
tion related to infants and toddlers, preschool and school-
age children. center and day-home-based care, dady indoor
and ouldoor activities, nutrition, and health/safety, submut-
ting art 1deas, assisung in the development of photographs
for TCC, keeping a back-up file of articles to use n an
emergency, coordinating with other TDHS staft as neces-
sary to accommodate the needs of other states to whom
TDHS sells the generic poruon of TCC, and mamntaining,
under supervision from TDHS, an Editonal Review Com-
mittee to evaluate manuscripts and books submutted to
TCC by outside sources

The successful contractor must manage and work to 1n-
crease a TCC paid subscription ist currently at 700 names
Management ncludes new subscriptions, subscripuon re-
newals, promotng subscriptions, and generating computer-
1zed labels for each sssue of TCC

The successful contractor must manage avaable back
issues of TCC magazines and fill back-1ssue requests as
they are recetved

This contract requues a muumum of two people the
Editor must have expertise in early childhood development
and wnting, and the Copy Editor must have expertise 1n
editing  Additional staff may include administauve and
clerical staff support, but TDHS Media Services provides
courtesy editing, graphic design, photography, and layout

The successful Contractor’s edutor, copy editor. and per-
sons in charge of subscription management and sale of
back 1ssues must be available to confer with TDHS per-
sonnel at the John H Winters Bulding, 701 West 5lst
Street, Ausun, Texas at any ume Fiequent meetings and
on-site work sesslons may be necessary on short notice,
deliverables must be submutted to TDHS at this address

The successful Contractor must provide TDHS with final
editorial copy on a computer disk compauble with the
TDHS computer system (etther IBM or Macmtosh for-
mat)

The successful contractor must have previous experience,
especially 1n the area of magazine content development

Closing Date: Proposals will only be considered for award
if they are received by the TDHS contact person before 5
pm on Friday. February 25, 1994

Amount: The total amount of this contract 15 not to
exceed $580.000

Offeror’s Conference: TDHS will hold an offeror’s con-
ference regarding this RFP from 100 to 5:00 p.m. on
February 15, 1994 1n Room 103-W (West Tower) at the
John H. Winters Building, 701 West 51st Street, Austin,
Texas. Telephone Taylor Skaar at (512) 450-4562 for
more information. At the conference, TDHS will give
potential offerors in-depth information on the requirements
of the RFP package

Procurement Process: TDHS will select a contractor
based on competitive negotiation To be considered for
this contract, interested parties must submut a proposal and
may only submit one proposal. The proposal must be
submutted on an RFP package provided by TDHS

Evaluation and Selection: Evaluation criteria: Cost 35%,
Quality of Personnel 25%, Quality of Sample Work 25%,
Understanding of TCC Magaane 15%

Contact Person: To obtain an RFP package contact per-
son Taylor Skaar, TCC Managing Editor, Mail Code E-
311, Texas Department of Human Services, P O. Box
149030, Austun, Texas 78714-9030 (512) 450-4562 or
FAX (512) 450-3864

Interested parties may request information about this RFP
and a copy of the RFP package utself unul the closing date
of 500 pm Tuesday, February 22, 1994 However,
TDHS advises nterested parties to request information as
soon as possibie to leave sufficient ume to prepare a
response

Issued i Austin Texas, on January 28, 1994

TRD-9435418 Nancy Murphy

Seclion Manager, Policy and Document
Suppon
Texas Depariment of Human Services

Filed January 31, 1994

4 ¢ ]
Texas Department of Insurance
Company License

The following applications have been filed with the Texas
Department of Insurance and are under consideration

I Application for Incorporation in Texas for Community
First Health Plans, Inc, a domesuc health maintenance
organization The home office is 1n San Antonio. Texas.

2 Applicauon for Incorporation 1n Texas for Community
Health Plan, a domestic health maintenance organization.
The home office 15 in Dallas, Texas

3 Applicauon for admission 1n Texas for Financial Pa-
cific Insurance Company, a foreign fire and casualty com-
pany The home office 15 1in Sacramento, California.

4 Application for name change 1n Texas for Colonial
Penn Annuity and Life Insurance Company, a foreign lLife,
accident, and health company The proposed new name 1s
John Hancock Life Insurance Company of America The
home office 15 in Wimungton, Delaware

5  Application for name change 1n Texas for The Millers
Casualty Insurance Company of Texas, a domesuc fire and
casualty company The proposed new name 15 Mullers
Casualty Insurance Company The home office 1s in Fort
Worth, Texas

Application for Incorporation in Texas for The Reliable
Lafe Insurance Company of Texas, a domesuc life, acci-
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dent. and health company. The home office is in Houston,
Texas

Issued in Austin, Texas, on January 28, 1994

TRD-9435387 Linda K von Quintus-Dom

Chief Clerk
Texas Department of Insurance

Filed- January 31, 1994

14 ¢ ¢

Texas Natural Resource Conservation
Commission

Bankruptcy Notice

Notice of an Application by Roman Forest Public Utility
District Number 4 for Authorization to Proceed in Federal
Bankruptcy.

The Texas Natural Resource Conservation Commission
has received an application by Roman Forest Public Utilaty
District Number 4 (the District), 1n care of J Ron Young,
Young & Brooks, 1415 Louisiana, Fifth Floor, Houston,
Texas 77002-7349 for Authorization to Proceed in Federal
Bankruptcy The application has been authorized by the
Board of Directors of the District A hearing wall be held
no less than 30 days from the daie of this notice

The District seeks to obtain Commussion authorization to
file for protection under Chapter 9 of the Federal Bank-
ruptcy Code. Il Unmited States Code, §901-941, as
amended The Dustrict 1s proposing to seek Bankrupicy
Court approval of a plan of adjustment of the District’s
debts The plan proposes to secure the bonds and make
debt service payments from funds denved by the District
from any net proceeds derived by the District from the sale
of property foreclosed on for delinquent taxes and standby
fees, after establishing a sufficient operating reserve, and
the levy of an ad valorem tax at a constant annual rate of
$125 per $100 assessed value of taxable property in the
District while the bonds arc outstanding, with the right
reserved to the District to reduce the rate to $1 00, if
necessary to enhance the marketability and sales price for
property within the District

The Commussion shall investigate the financial condition
of the District, including its assets, liabilities and sources
of revenues, to determine 1f the District cannot, through
the full exercise of its rights and powers under the laws of
this state, reasonably expect to meet its debt and other
obligations as they mature If the Commission determines
that the District 15 not able to meet its debt and other
obligations as they matuie, the Commission may authorize
the Dustrict to proceed n bankruptcy If, however, the
Commission determines the District 1s able to meet its debt
and other oblgations, the Commission shall deny the
District’s application

Hearing Authority Section 50 000 of the Texas Water
Code, and 30 TAC §293 88. Rules of the Texas Natural
Resource Conservation Commusston.

Any person wishing to protest the application of the
District is requested to file a written notice of such protest
with the Water Utilities Division of the Commission
within 30 days of the date of this notice The protest
should specifically "request a public hearing”, briefly state
the persons’s interest 1n the application and the reasons for
the protest. Written protests should be submitted to the
Water Utilities Division, Texas Natural Resource Conser-
vation Commussion PO Box 13087, Ausun, Texas

78711-3087, Attention Susan Walton. If the Commission

determines that the protest shows reason that the District is
able to meet its debt and other obligations. or than an
evidentiary public hearing would serve the public interest,
the Commission may direct the Office of Hearing Examin-
ers to conduct an evidentiary public hearing, after issuance
of proper and timely notice of the hearing Copies of the
protest must be furnished to the District Information
concerning participation 1n hearnings may be obtained by
contacting the Public Interest Counsel at the same address

cor at (512) 239-6363.

Persons with disabilities who plan to attend this hearing
and who may need auxiliary aids or services (such as
interpreters for persons who are deaf or h2aring impaired,
readers, large print, or braille) are requesled to contact
Mamie M Black 1n the Office of the Chief Clerk at (512)
463-8537 at least two work days prior to the hearing so
that appropriate arrangements can be made

Issued in Austin, Texas, on January 24, 1994

TRD-9435246 Glornia A Vasguez

Chief Clerk
Texas Natural Resource Conservation
Commission
Filed January 26, 1594
¢ L4 ¢

Enforcement O1 'ers

Pursuant to the Texas Water Code, which states that if the
commission finds that a violation has occurred and a civil
penalty 15 assessed, the commission shall file notice of its
deciston 1n the Texas Regoter not later than the tenth day
after the date on which the decision 1s adopted, the follow-
ing information 15 submitted

An agreed enforcement order was entered .egarding the
George King {Unauthorized MSW Number 32208) on
January 14, 1994, assessing $64,400 1in administrative
penalties

Intormation concerning any aspect of this order may be
obtamed by contacung E J Bernacki, Staff Attorney,
Texas Natural Resource Conservation Commussion, P Q
Box 13087, Austin, Texas 78711-3087, (512) 239-0600

An agreed enforcement order was entered regarding the
Plantation Foods, Inc. (Sulak Farm) (No Permit) on Janu-
ary 14, 1994, assessing $8.300 1n admunistrative penaities.
Supulated penalties was also 1mposed

Information concerning any aspect of this order may be
obtained by contacung Kathy Ketls, Staff Attorney, Texas
Natural Resource Conservation Commussion, PO Box
13087, Austin, Texas 78711-3087, (512) 239-0600

An agreed enforcement order was entered regarding Billy
Pearson J (License Number 625W) on January 14, 1994,
assessing $1,500 i admunistrative penalties with $500
deferred

Information concerning any aspect of this order may be
obtained by contacting Kathy Keils, Staff Attorney, Texas
Natural Resource Conservation Commission, PO Box
13087, Ausun, Texas 78711-3087, (512) 239-0600

¢
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An agreed enforcement order was entered regarding the
Meklo, Inc. doing business as Eltex Chemical and Supply
Cornpany (SWR 30271) on January 14, 1994, assessing
$77.600 in administrative penalties with $19.400 deferred.

Information concerning any aspect of this order may be
obtained by contacung Bill Ballard, Staff Attorney, Texas
Natural Resource Conservation Commuission, P.O  Box
13087. Austin, Texas 78711-3087, (512) 239-0600.

An agreed enforcement order was entered regarding the
Francisco Huerta (License Number 1433W) on January
14, 1994, assessing $750 in adminmistrative penalties

Information concerning any aspect of this order may be
obtained by contacting Kathy Keils, Staff Attorney, Texas
Natural Resource Conservation Commission, PO Box
13087. Austin, Texas 78711-3087. (512) 239-0600

An agreed enforcement order was entered regarding the
Tommy Arnold (License Number 2096WPK) on January
14, 1994, assessing $500 1n admunistrative penalues with
$250 deferred.

Information concerning any aspect of this order may be
obtained by contacting Kathy Keils, Staff Attorney. Texas
Natural Resource Conservation Commission, PO Box
13087. Austin. Texas 78711-3087, (512) 239-00600

Issued in Austin, Texas, on January 24, 1994

TRD-9435274 Glorna A Vasquer

Chuef Clerk
Texas Natural <{esource Conservation
Commission
Filed January 27, 1994
¢ ¢ ¢

Extension of Deadline for Written
Comments

In the December 24, 1993, 1ssue of the Teaas Regiseer (18
TexReg 9958). the Texas Natural Resource Conservauon
Commusston (TNRCC) published a notice of public hear-
ings on proposed rule amendments to be held January 24,
26, and 27, 1994 The purpose of the hearings was to
recetve tesmony on proposed revisions to TNRCC Chap-
ter 115. The deadline of February 11, 1994, for recewpt of
written comments has been extended to February 25, 1994
All comments at the hearings, as well as written comments
received by 400 p.m on February 25, 1994, at the
TNRCC central office 1n Ausun, w.ll be considered by the
commission prior to any final decision on the proposal

Copies of the proposal are available from the TNRCC Air
Quality Planning Division, P O. Box 13087, Austin, Texas
78711-3087, and at all regional offices of the agency For
further information, call Amba Mann at (512) 239-1930.

Issued in Austin, Texas, on January 28, 1994

TRD-9435390 Mary Ruth Holder
Director, Legal Division
Texas Natural Resource Conservation

Commission
Filed. January 31, 1994

¢ ¢ ¢

Notice of Opportunity to Comment on
Administrative Actions

The Texas Natural Resource Conservation Commission
(TNRCC) Staff is providing an opportunity for written
public comment on the listed Agreed Orders (AOs)
pursuant to the Texas Clean Air Act, §382.096, Health and
Safety Code, Chapter 382 The Act, §382 096, requires
that the TNRCC may not approve these AOs unless the
public has been provided an opportunity to submit written
comments Section 382.096 requires that notice of the
proposed orders and of the opportunity to comment must
be published 1n the Teaus Register no later than the 30th
day before the date on which the public comment period
closes, which in this case 1s March 5, 1994, Section
382.096 also requires that the TNRCC promptly consider
any written comments received and that the TNRCC may
withhold approval of an AO if a comment indicates the
proposed AQ is inappropriate, improper, nadequate or
inconsistent with the requirements of the Texas Clean Air
Act Addiuonal notice is not required if changes to an AO
are made 1n response to wrilten comments

A copy of each of the proposed AOs 1s available for public
inspection at both the TNRCC's Central Office, located at
12124 Park 35 Curcle. Ausun, Texas 78753, (512)
239-0600 and at the following applicable Regional Office
Written comments about these AOs should be sent te the
Staff Autorney designated fcr each AO at the TNRCC's
Central Office at PO Box 13087, Ausun, Texas
78711-3087 and must be received by S 00 pm on March
5. 1994, Written comments may also be sent by facsimile
machine to the Staff Attorney at (512) 239-0606 The
TNRCC Staff Attorneys are available to discuss the AOs
and/or the comment procedure at the listed phone num-
bers, however, §382 096 provides that com..aenls on the
AOs should be submitted to the TNRCC in writing

Company Abate and Tusa Gin (Modificauon to Agreed
Board Order Number 91-08(a)). Locanon Bremond.
Robertson County, Type of Facility cotion gin, Rule
Violated: TNRCC Rule 30 TAC §101 4, nuisance level
emussions Modifications of this order is proposed because
of improvements 1n emission control resulting from re-
quirements of Agreed Board Order Number 91-08(a) New
operating practices are being allowed Penalty $0.00 (no
additional penalty), Staff Atiorney Walter Ehresman,
(512) 239-0573. Regional Office. 500 Lake Air Drive,
Suite 1, Waco, Texas 76710, (817) 772-9240

Company American Spincast, Location. Belton, Bell
County. Type of Facility. centrifugal casting facility, Rule
Violated TNRCC Rule 30 TAC §116 110(a). constructed
and operated a furnace, a sandblasting/gritblasting opera-
ton, and a mold lining operation without first obtaining a
permut or qualifying for a standard exemption. Penalty’
$0 00, Swaff Auorney. Peter T. Gregg, (512) 239-0450,
Regional Office. 500 Lake Aur Drive, Suite 1. Waco.
Texas 76710, (817) 772-9240

Company. Belvan Corporaton, Midway Lane Gas Plant,
Location. Ozona, Crockett County, Type of Facility. gas
sweetening plant, Rule Violated. TNRCC Rule 30 TAC
§101 20(1), failure to comply with applicable new source
performance standards for equipment leaks of volatile
organic compounds from onshore natural gas processing
plants, failure to comply with the recordkeeping require-
ments, and falure to comply with imtial and semi-annual
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reporting requirements; TNRCC Rule 30 TAC §116.115,
failure to comply with monicoring and testing requirements
and failure to comply with Special Provision 5 of TNRCC
Permit R-9824. Penalty: $2,000, Staff Attorney: Peter T.
Gregg, (512) 239-0450, Regional Office: 301 West
Beauregard Avenue, Suite 202, San Angelo, Texas 76903,
(915) 655-9479.

Company: Buck’s Barbecue. Location. Sweetwater, Nolan
County, Type of Facility: barbecue restaurant, Rule Vio-
lated: TNRCC Rule 30 TAC §101 4, nuisance level smoke
and odor emissions. Penalty: $1,500, Staff Attorney: Wal-
ter Ehresman, (512) 239-0573, Regional Office: 209 South
Danville, Suite B-200, Abiene, Texas 79605, (915)
698-9674 or 1700 South Lamar Boulevard, Building 1,
Number 101, Austin, Texas 78704-3360, (512) 463-7803.

Company: City of Austin, Location: Austin, Travis
County. Type of lacility water and waste water mainte-
nance center, Rule Violated: TNRCC Rule 30 TAC
§101.4, nuisance level dust emissions. Penalty: $0.00,
Staff Attorney: Walter Ehresman, (512) 239-0573, Re-
gional Office: 500 Lake Air Drive, Suite 1, Waco, Texas
76710, (817) 772-9240.

Company: City of San Angelo, Location: San Angelo,
Tom Green County, Type of Facility: waste water treat-
ment plant, Rule Violated: TNRCC Rule 30 TAC §101.4,
nuisance level odors. Penalty: $0.00, Staff Attorney: Wal-
ter Ehresman, (512) 239-0573, Regional Office: 301 West
Beauregard Avenue, Suite 202, San Angelo, Texas 76903,
(915) 655-9479.

Company. Dobbs Auto Sales. Location Baclff, Galveston
County. Type of Facility. motor vehicle sales operation,
Rule Violated: TNRCC Rule 30 TAC §114.1(c), offering
for sale in the State of Texas motor vehicles which were
not equipped with the emission control systems or devices
with which the motor vehicles were originally equipped.
Penalty: $500, Staff Attorney Katharine Marvin, (512)
239-0452, Regional Office. 5555 West Loop. Suite 300,
Bellaire. Texas 77401, (713) 666-4964.

Company. Occidental Chemical Corporation, Location:
Deer Park, Harris County, Type of Facility organic chem-
ical manufacturing plant, Rule Violated. TNRCC Rule 30
TAC §101 20(2), which requires compliance with Federal
National Emissions Standards for Hazardous Air Pollut-
ants (NESHAPS) Subpart F, which are the standards for
vinyl chlornide, these violations also violated TNRCC Rule
30 TAC §L16 115 by violaung special provision Number
10 of TNRCC Permit Number R-4943, and violated the
Texas Clean Air Act, §382 085(b), by violating Agreed
Board Order Numbers 88-08(s), 89-06(p), 90-01(s),
90-05(k). 90-07(k), ©1-0l1(m). and 92-03(g) Penalty
$16.500, Staff Attorney. Walter Ehresman, (512)
239-0573, Regional Office 5555 West Loop. Suite 1,
Bellaire, Texas 76710, (713) 666-4064.

Company: Petrofac, Incorporated, Location. Gresham,
Smith County, Type of Facility: metal fabrication plant,
Rule Violated: TNRCC Rule 30 TAC §116.110, unauthor-
ized construction and operation of a surface coating opera-
tion. Penalty: $5,025, Staff Attorney Walter Ehresman,
(512) 239-0573, Regional Office' 1304 South Vine Ave-
nue, Tyler, Texas 75701, (903) 595-2639

Company. Pride Refining, Inc ., Location' Abilene, Jones
County, Type of Facility. a refinery, Rule Violated:
TNRCC Rule 30 TAC §101.20(1), which requires comph-
ance with federal new source performance standards
(NSPS). Penalty: $10.000, Staff Attorney. Katharine

Marvin, (512) 239-0452, Regional Office: 209 South Dan-
ville, Suite B-200, Abilene, Texas 79605, (915)
698-9674.

Company: Pro's Truck & Auto Body, Location: Odessa,
Ector County, Type of Facility: paint shop facility, Rule
Violated: TNRCC Rule 30 TAC §101.4, nuisance level
odor emissions, Penalty: $1,000, Staff Attorney: Peter T.
Gregg. (512) 239-0450, Regional Office: 1901 East 37th
Street, Suite 101, Odessa, Texas 79762, (915) 367-3871 or
30! West Beauregard Avenue, Suite 202, San Angelo,
Texas 76703, (915) 655-9479.

Company: San Angelo By-Products (a Division of Darling
Delaware Company, Inc ). Location: San Angelo, Tom
Green County, Type of Facility. rendering plant, Rule
Violated: TNRCC Rule 30 TAC §116.115 and §116.116,
by failing to install scrubber as required and represented,
as well as failing to conduct deodorizing chemical treat-
ment and install odor detection equipment, while also
failing to properly maintain the condenser manifold and
failing to burn noncondensible vapors in the boilers;
TNRCC Rule 30 TAC §101.6, failing to report an upset
condition; TNRCC Rule 30 TAC §101.4, nuisance level
emissions. Penalty: $14,800, Staff Attorney. Walter
Ehresman, (512) 239-0573, Regional Office: 1901 East
37th Street, Suite 101, Odessa, Texas 79762, (915)
367-3871 or 301 West Beauregard Avenue, Suite 202, San
Angelo, Texas 76903, (915) 655-9479.

Company: Star Enterprise, Location: Port Neches, Jeffer-
son County, Type of Facility: petroleum refining and
storage plant at time of the violations (as of April 28,
1993, became only a marine terminal and storage plant),
Rule Violated: TNRCC Rule 30 TAC §101. 4, nuisance
level emissions; TNRCC Rule 30 TAC §1G1.6, failing to
report an upset condition in a timely manner. Penalty:
$9.000. Staff Attorney: Walter Ehresman. (512) 239-0573,
Regional Office: 3870 Eastex Freeway, Suite 110, Beau-
mont, Texas 77703, (409) 898-3838.

Issued in Austin, Texas, on January 31, 1994.

TRD-9435412 Mary Ruth Hoider
Director, Legal Services Division
Texas Natural Resource Consarvation
Commigsion
Filed" January 31, 1994
¢ L4 ¢

Notice of Opportunity to Comment on
Permitting Actions

The following applications are subject to 2 Commission
resolution adopted August 18, 1993, which directs the
Commussion's Executive Director to act on behalf of the
Commussion and 1ssue final approval of certain permit
matters. The Executive Director will issue the permits
unless one or more persons file written protests and/or
requests for hearing within ten days of the date notice
concerning the application(s) is published in the Texas
Register.

If you wish to request a public hearing, you must submit
your request 1n writing. You must state your name, mail-
ing address, and daytime phone number; the permit num-
ber or other recognizable reference to this application; the
statement "I/we request a public hearing”; a brief descrip-
tion of how you, or the persons you represent, would be
adversely affected by the granting of the application; a
description of the location of your property relative to the

¢
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applicant’s operations; and your proposed adjustment to
the application/permit which would satisfy your concerns
and cause you to withdraw your request for hearing. If one
or more protests and/or requests for hearing are filed, the
Executive Director will not issue the permit and will
forward the application to the Office of Hearings Examin-
ers where a hearing may be held. If no protests or requests
for hearing are filed, the Executive Director will sign the
permit ten days after publication of this notice or thereaf-
ter. If you wish to appeal a permit issued by the Executive
Director, you may do so by filing a written Motion for
Reconsideration with the Chief Clerk of the Commission
no later than 20 days after the date the Executive Director
signs the permit,

Requests for a public hearing on this application should be
submitted in writing to the Chief Clerk's Office, Texas
Natural Resource Conservation Commission, P.O Box
13087, Austin, Texas 78711, (512) 463-7875.

Application Numbers 30249-S and 30250-S by WRE Utul-
ities, Inc to transfer Water CCN Number 12256 and
Sewer CCN Number 20715 from DBC Utilities, Inc. 1n
Montgomery County, Texas

Issued i Austin, Texas, on January 28, 1994

TRD-9435376 Glona A Vasquez

Chiel Clerk
Texas Natural Resource Conservation
Commission
Filed January 28, 1994
¢ ¢ ¢

Texas Low-Level Radioactive Waste
Disposal Authority

Notice of License Application
Information Meeting

In accordance with the Health and Safety Code, §402 152,
the Authority has submitted a license application to the
Texas Natura! Resource Conservation Commussion for the
operation of a low-level radioactive waste disposal facility
in Hudspeth County.

Copies of the license application are available for viewing
at Austin office of the Texas Low-level Radioactive Waste
Disposal Authonity, 7701 North Lamar, Sute 300, Austin,
Texas (512) 451-5292, and the Sierra Blanca office at 203
FM 1111 South, Sierra Blanca, Texas (915) 369-3391.

Authority staff will be available to answer questions con-
cerning this license application on Tuesday, February 8,
1994, from 8:00 a.m. to Noon in their offices at 7701
North Lamar Boulevard. Suite 300, Ausun, Texas (512)
451-5292.

For more information, please contact Adriana Riojas, Pub-
lic Information Office at (512) 451-5292.

Issued in Austin, Texas, on January 27, 1994

TRD-9435253 Lee H Mathews
Deputy General Manager and Legal
Counsel
Texas Low-Level Radioactive Waste
Disposal Authority

Filed January 27, 1994
¢ ¢ ¢

Texas Office of State-Federal Relations

Request for Applications-State Match
Pool

The Office of State-Federal Relations announces a pilot
program to provide State agencies with a source of State
funds to meet the matching monies requirements of federal
discretionary grant programs. Often, State agencies are
eligible to apply for federal funds, but lack the necessary
match amount within their own budget. The goal of the
State Match Pool pilot program 1s to increase opportunities
for state agencies to engage in enterprising, innovative
projects that benefit the Texas economy by increasing theur
opportunities to obtain state funds to match federal discre-
tionary grant funds for these projects. An appropriation of
$10 million is available to be awarded to state agencies
during the 1994-1995 biennium.

State Match Pool funds will only be awarded to state
agencies to meet the matching monies requirements of
federal discretonary grant programs under which funds
currently are available to be awarded. The applicant to the
State Match Pool must be a state agency. but grant activi-
ties proposed by a stale agency under a partnership with
other state and non-state entities are encouraged.

The pilot program gives preference to applications that
include realistic projecuons of economic growth in the
state as a direct outcome to be expected from ccmpletion
of the proposed grant acuvities Projects that shall not be
considered for State Match Pool funding include projects
proposed solely for the purposes of research, planning,
curricular education, public transportauon, public works,
or conunuation grants for any project.

No mimumum or maximum award amount has been set.
However, the maximum award amount is clearly limited
by the amount of the $10 mullion appropriation. It is
recommended that requests for State Match Pool funding
to a single project not exceed $2 million In no case shall
the amount of State Match Pool funds awarded to a single
project exceed 40% of the total projected costs for that
project. Commitment of State Match Pool funding to any
project 1s subject to avalability of funds. The Office of
State-Federal Relations does not expect that every pro-
posal to which State Match Poo! funds have been commit-
ted will be accepted for federal funding. Therefore, the
Office of State-Federal Relations may over-commit funds.

Several solicitations requesuing applications to the State
Match Pool may be issued throughout the 1994-1995
biennium, depending on availability of funds.

The present request for applications targets federal grant
proposals that have already been submitted to a federal
grant program. State agency applicants must already have
been notified of an award by the federal program during
the state's 1994 fiscal year and be in the process of
actively negotiating a state match amount with the federal
award program. Such negotiations must be threatened by
mnsufficient state match funds within the agency's own
budget.

Standardized application forms must be completed and
submitted as part of the application. Applications will be
accepted anytime prior to 4.00 p.m on February 25, 1994,
Application forms, instructions, and other application in-
formation may be requested from Dr. Mary E. Lee, State
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Match Pool Admunistrator, Texas Office of State-Federal
Relations at P O. Box 13003, Austin, Texas 78711, (512)
463-1803.

Issued n Auslin, Texas, on January 31, 1994,

TRD-9435384 Mary E Lee

State Match Pool Administrator
Texas Office ot State-Federal Relations

Filed January 31, 1994

L 2 ¢ ¢
Texas Department of Transportation
Request for Applications

Pursuant to Texas Civil Statutes, Article 4413(56). Oil
Overcharge Resttutionary Act, the Texas Department of
‘Transportation 1ssues the following notice for solicitation
of applications from local city governments to utilize
certain funds available under a program to be administered
by the department for the Office of the Governor.

Notice of lavitation The Texas Department of Transpor-
tattion (TxDOT). n conjunction with the State Energy
Conservation Otftce (SECO), 15 1ssuing this request for
apphications ‘The applications shall be in the form of a
completed Crant Appheation which 1s available from local
TxDOT district offices The United States Department of
Fnergy recently approved a statewide Traffic Light Syn-
chronmization (TLS) program submutted by the SECO. This
program will provide 1o local city governments across the
state approximately $1 mullion for the optimization of
tratfic signal timing plans and the replacement of outdated
equipment and/or installauon of equipment necessary for
the mmplementation of signal systems These funds will
help traffic engineers reduce unnecessary vehicle stops and
delays through improved traffic signal timing. Significant
tuel savings and a reduction 1n vehicle emissions should
also be reahized

Ihe TLS funds will be expended through TxDOT on
projects proposed by local ety governments Cities of all
sizes will be eligible tor program dollars and projects will
be selected on a competitive basis.

Up 1o 75% of project costs are eligible for reimbursement.
llowc?(:r. not more than 70% of reimbursable costs can be
carmiarked for equipment If a project 15 funded, the local
gsovernment or TxDOT must pay a mimumum 25% of the
total direct costs of the project in matching funds andfor
n-kind services TxDOT will provide a local match when
a project contamns traffic signals that are maintained and
operated by TxDOT, unless the local government and
TxDOT agree otherwise Before a grant application that
contatns TxDOT mamntained and operated signals is pre-
pared, the city must obtain approval of the proposed
project from the local TxDOT district office. TxDOT local
match will be proporuonal to project costs attributable to
TxDOT traffic signals

Costs ehgible for remmbursement under the program in-
clude’ training local staff and/or consultants in the use of
computer technology for the reuming of traffic signals;
data collection, development and implementation of timing
plans: replacement of outdated equipment and/or installa-
tion of equipment necessary for the implementation of
signal systems (modernization of signal poles and mast
arms are not eligible), and preparation of "before” and
“after” studies.

TLS program funds shall not be used to supplant or
replace existing funds earmarked for specific signal pro-
jects. That is, if existing funds are authorized for signal

-expenditures, those funds may not be released and then

replaced by TLS funds.

The TLS program will target traffic control systems cur-
rently coordinated and controlled in a manner that permits
implementation of multiple timing plans, ie timing plans
that match traffic needs at different times of day. By
focusing on traffic signal systems that currently have
coordination capabilities, maximum energy savings can be
realized with the available funds However, isolated sig-
nals are also eligible under this program. Projects which
propose the installation of signals where none presently
exist will not be eligible.

Additional information concerning the TLS program 1s
included in the Grant Application Manual which is avail-
able from local district offices.

Agency Contact. Additional information concerning the
request for applications may be obtamed by writing your
local TxDOT district office or by contacting the Traffic
Operations Division, 125 East 11th Street, Austin, Texas
78701, (512) 416-3122

Response Date. The completed Grant Application must be
recewved by local TxDOT district offices on or before
April 6, 1994, Applicants will be notified of selection or
non-selectton by May 31, 1994,

Selection Criteria  Projects will be ranked and recom-
mended for funding using the following criteria

| Operational Charactenstics of the Traffic Signal Sys-
tem Operational characteristics such as delay, average
travel speed, average daily traffic, etc., will be considered
to determune the amount of benefit improved signal tming
can produce.

2. New Project Location Projects proposing work on
signals that have not been a part of previous programs will
be considered first The proposed traffic signal project area
should not be scheduled to undergo major changes during
the grant period that would change the physical layout of
the streets, disrupt the data collection cffort, or signifi-
cantly alter traffic patterns and volumes

3. City Past Performance with TLS Grants Because of the
short time frame of this program, cities who submutted
"before” and "after” studies, quarterly progress reports,
and requests for reimbursements in a timely manner duning
previous programs will be given additional consideration

4. Other Considerations. Other criteria such as recent
growth In the project area, date of last reuming effort,
level of expansion over current effoit, and certuficauon
that TLS funds will supplement and not supplant existing
funds. These critenia will aid in determining where the
need for TLS funds is greatest and where maximum
benefit can be achieved

Issued in Austin, Texas, on January 28, 1994,

TRD-9435371 Diane L. Mortham

Legal Administrative Assistant
Texas Department of Transportation

Filed' January 28, 1994
¢ ¢ ¢
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The University of Texas at Austin

Request for Proposals: Texas Assistive
Technology Partnership

Dr. Brian R. Bryant, Project Director for the Texas
Assistive Technology Partnership (TATP), has announced
the availability of funds to establish Regional Demonstra-
tion Site Projects in Texas. The funded projects will
exemplify innovative approaches to assistive technology
service delivery, particularly for groups of individuals that
are traditionally underserved.

Objectives A principal goal of the 1988 Technology-
Related Assistance to Individuals with Disabilities Act
(better known as the Tech Act) is to increase the probabil-
ity that individuals of all ages and disabilities will be able
to secure and maintain possession of assistive technology
deviees. The TATP seeks to enhance current service deliv-
ery efforts by supporting the development of a regional
system of services through grants to public agencies and/or
private organizations.

Selected projects will be responsible for addressing the
purposes of the Tech Act Project funds will be used to
supplement existing technology programs of the applying
organizations If no local program exists, applicants will
be required to demonstrate a linkage with the closest
service (e.g . Education Service Center, Texas Rehabilita-
tion Commission). Selection criteria are weighted to give
preference to organizations. with a documented history of
assistive technology service provision and/or employment
of individuals with disabilities, that will Link with a local
college or university to develop or expand preservice
training programs or specialize in assistive technology.
that recruit volunteers to serve as equipment “trouble-
shooters” to decrease assistive technology device “down-
time" (i.e., the length of ume that devices are out of
service due to malfunctions); that will establish collabora-
tive efforts among public agencies and other service pro-
viders to address the assistive technology needs of persons
with disabilities, that meet the nceds of people who are
traditionally underserved, that employ paraprofessionals
and professionals to collaboratively develop and deliver
assistive technology services, and that use service coordi-
nation as a primary mode of assistive technology service
improvement.

Three projects will be granted up to $50.000 each during
first year funding. Up to $30.000 1s available for second
year funding of each project

Who is eligible to apply. Eligible organizations are agen-
cies, college, universities, and/or organizations (e.g.,
school systems, rehabilitation agencies) that currently pro-
vide assistive technology devices andfor services or that
seek to do so. It is expected that persons with disabilities
and their family members will serve as advisors in the
grant writing and implementation phases.

Application procedures. To be considered for funding,
applications must be received by the TATP no later than
March 1, 1994. Grant award notices will be made on or
about March 15, 1994, with project implementation ex-
pected by April 1, 1994. An original and two copies of
each application should be sent to: Dr. Brian R. Bryart,
Project Director; Texas Assistive Technology Partnership;
The University of Texas at Austin; Department of Special
Education; EDB 306/35300; Austin, Texas 78712-1290.
Applications will consist of a cover sheet, several narrative
sections, budget form, and budget summary. The applica-
tion should not exceed 15 pages, excluding required forms
and appendices.

1994

Inquiries. To receive a copy of the Request for proposals,
contact the TATP via mail and the address above or call
Dr. Bryant at (512) 471-7621.

Method of payment. Payments for expenditures by the
funded project will be made upon the submission of a
voucher for services performed. The voucher is to be
deemed acceptable by the TATP and is to be submitted in
accordance with The University of Texas at Austin proce-
dures.

Applications must be submitted on or before March 1,

Review criteria. Applications will be reviewed and rated
by an interagency team representing the TATP and other
orgamizations that have not submitted proposals. Points
will be awarded according to categories specified in the
RFP as follows: Program Plan Narrative and Methodology
(40 points); Organizauonal Capability/Staffing Plan (30
poiwnts); Appropriateness of Budget (20 points);
Underserved Populations (10 points).

Issued in Austin, Texas, on January 28, 1994.

TRD-9435389 Anthur H Dilly
Executive Secretary to the Board of
Regents
The University of Texas System

Filed. January 31, 1994
] L4 L
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TAC Titles Affected

The following is a list of the administrative rules that were published in the January

4 thru January 28, 1994 issues.

TITLE 1. ADMINISTRATION
Part IV. Office of the Secretary of State

1 TAC §§80.1-804. . ... . ..........580
Part X. Department of Infarmation Resources

1 TAC §201.1, §20i5 .. . 315, 317

Part XIII. Texas Incentive and Productivity Commission

1 TAC §2715.. ... . ... e e e e 13
I TAC §§2731, 2737, 27327 ... .. . ...65
I TAC §2739 . . . ...l 13,63

TITLE 4. A(anCULl‘URF

Part 1. Texas Department of Agriculture
4 TAC §§171-177. . . . 345
4 TAC §181 . .. .. o .. 495

4 TAC §826 1-26.3. 26.5, 266, 26 8, 26.10, 26 12
66

4 TAC §§28 1-28.3, 286-28.11, 28 13, 28.14 ....66

4 TAC §288.. .. ... . . e e . 247
4 TAC §§292 29,6, 29.7. 299, 29.12, 29 13... 67
4 TAC §293 .. . L. L3889
TITLE 7. BANKIN(. ANl)
SECURITIES
Part 1. State Finance Commission
7TAC §1303 . .. . . . ... .. 07
7 TAC §1305 .. . . ..565, 587
7 TAC §39! . - oo 495
7 TAC §8101-103, 106 coewo 389
7 TAC §1010. §10.11 . L. A%
7 TAC §1370 . o w .. 499
Part Il. Texas Department of Banking
7 TAC §315-316 . ce L. 109
Part 111, State Banking Board
7 TAC 8315 ..... ... v 199
Part 1V. Texas Savings and Loan Department
7TAC §635.. . . . . . . .. 3%
7 TAC §675 . . 390
7 TAC 8§69 1, 692, 697-699, 69.11. . 390
7 TAC §736 ... .. . . . 392
7 TAC §77105 . . 392
7 TAC §79 12 W . 393

T TAC §79.95 ...t e e 393
7 TAC §79.105 ... 393
Part VII. State Securities Board
T TAC §127.3 coorsenreeenens ereiesienssesees 128
TITLE 10. COMMUNITY
DEVELOPMENT

Part 1. Texas Department ¢')f Housing and Community
Affairs

10 TAC §87 1-78.. ..o e

10 TAC §9.3 ..ooie vt s e e+ s .67
10 TAC §9.7 .o ot s vt e e 68
Part V. Texas Department of Commerce
10 TAC §§172.1-1723, 1726..... ... .. ... ... 247
10 TAC §§176.1-176.12 ... ..c..cocet eetv + ... 08
10 TAC §§176.5-176 10 ......oeve vt eviviis e 11
10 TAC §§18251-18260.......... ccooeriervirrrnnnnee. 345
TITLE 16. ECONOMIC
REGULATION
Part 1. Railroad Commission of Texas
16 TAC §3.31 i i e e e e, 71
16 TAC §344 . i e i 14
16 TAC §§3.46, 3.95-3.97. ..cocovvvvvcns e ... 187
16 TAC §§5.303, 5308, 5312 ...ccoovivrrnnne, 75
16 TAC §5333, §5.346 ..coccovrvicen v e s s 75
16 TAC §5 334, 5335, 5.337, 5.344, 5347 ....76
16 TAC §5371-5381 ... ot o e 76
16 TAC §742 ... it e

16 TAC §9.464
Part Il1. Public Utility Commission of Texas

16 TAC §2355... .ot ottt e, 77

16 TAC §236l ... coveers e v e 500
Part IV. Texas Department of Licensing and Regulation

16 TAC §§68.1, 68 10, 68.62, 68.80, 68 101-68.103,
68 105-08 112... .o e e 250

16 TAC §§68.1, 68.10. 68.20, 68 21, 68.30-68 33,

68.60-68 66, 68.70-68.72, 68.80. 683.90-68.93............ 251
16 TAC §68.100 ... . oo 167
16 TAC §69.123 . ... .o e 256
16 TAC §§69.202, 69.204, 69.207 ..................... 256
16 TAC §74.65 ... cce. oo e 508

¢ TAC Titles Affected 18 TexReg 839



Part IX. Texas Lottery Commission
16 TAC §40L.L0L oo, 79
16 TAC §401.151-401.159........cvoveecirecrcrinen 79
16 TAC §§401.158, 401.159, 401.205, 401.206

16 TAC §401.201-401.227 ... 79
16 TAC §401.301-401.307.........ccoovremrvmnricricrnnnens 79
16 TAC §401.351-401.366........ccoocvmmirnnninrmrirnnne 79
16 TAC §§401.401-401.408............ccvvcrvrincuinns 318

TITLE 19. EDUCATION

Part 1I. Texas Education Agency
19 TAC §61.49

19 TAC §89.6 ... 321
19 TAC §89.203 ...t 322
19 TAC §§89.211, 89.213-89.229, 89.233, 89.235,

80 236, 89.238. 89.239, 89.242, 89.244................... 322
19 TAC §89.219 ..ot vt i 332
19 TAC §§89.250, 89.252-89.254.... ......... ... 333
19 TAC §897.1-97.9.....coiiiiiis e s 334
19 TAC §§974-97.0......cccvivet v s . 337
19 TAC §8§101.1-1016.......ccoovvviiiccrnn, 267
19 TAC §137414 i s

19 TAC §175.127.....
TITLE 22. EXAMINING BOARDS

Part 1. Texas Board of Architectural Examiners

22 TAC §3.21, $3.25 iiviiine cerreer v e 109

22 TAC §5.31 e v 109
Part X. Texas Funeral Service Commission

22 TAC 82034 ... ..cooo v 346

22 TAC §203.13 ..o s 337
Part XI. Board of Nurse Examiners

22 TAC §§211.1-21110. s e e 395

22 TAC §8211.1-211.12. s s e, 395

22 TAC §21332. o et e 508
Part XV. Texas State Board of Pharmacy

22 TAC §28148.....coies e s 125

22 TAC §§283.7, 283.8, 283.1) .occorvvvines v 14

22 TAC 829121 o ot et e e .16

22 TAC §295.11 oo e+ v 17
Part XVII. Texas State Board of Podiatry Examiners

22 TAC §371.1, 83702 i s 399
22 TAC §37115 e et s 399
22 TAC §3734 ... s 399

22 TAC §375.4, §375.6..ccocvccrvccnnnncs v v 400

v

22 TAC §375.1 .. 400
22 TAC §376.1-376.7.....c..oooiirer et 566
22 TAC §8376.1-376.11.........cccoevvrarnne 566
22 TAC §37743.....ctiiieccennd 401
22 TAC §378.1 ot 401
22 TAC §378.8.....oissnisn, 402
22 TAC §379.1, §3792......cconicvvimvcrcrncrcnn 402
22 TAC §38L.1 . 403

22 TAC §§381.1-3818...... o403

Part XX. Texas Board of Private Investigatoss and Pri-
vate Security Agencies

22 TAC §421.1..noerers e 257

22 TAC §4292...c. i vies e e 258

22 TAC §§436.1-436.0..........cconnverveeerriinennnas 258
Part XXIll. Texas Real Estate Commission

22 TAC §5434....... oot 589

Part XXIV. Texas Board of Veterinary Medical Examin-
ers

22 TAC §573.12 . i 18
22 TAC §573.13 s et e 19
22 TAC 8§573.64........ooonviiccece s+ e
22 TAC §573.65.....cccct i
22 TAC §573.66... .... .cccovvervvvrirns
22 TAC §573.67 ...,

Part XXXV. Texas State Board of Examiners of Mar-
ringe and Family Therapists

22 TAC §§801.1-801.2..cccccrrcvrrcris o 183
TITLE 25. HEALTH SERVICES

Part 1. Texas Department of Health

25 TAC §81.1-1.8 it et 81
25 TAC §8L.1-1.11 s s 81
25 TAC §§28.101, 28.111, 28.121, 28.131......... 82
25 TAC §§41.10141. 113 e e 590
25 TAC §§43.22-43.25. .ccccoovvervviniiciiricciens 590
25 TAC §§141.1-141.6, 1418, 141.10-141.13,
141.15, 14120, 141.23.... oo it e, 113

Part 1. Texas Department of Mental Health and Mental
Retardation

25 TAC §§401.1-401.22, 401 40.................141, 590

25 TAC §401.23...cccccovvt s s 587
25 TAC §401.23, §401.24............cceeceec.. 563, 571
25 TAC §401.53 ... e 144
25 TAC 840157t v 144
25 TAC §401464......... oo et s 22591
25 TAC §§401.501401.511 ccovvvvviiis ot s 593
25 TAC §§401.581401.593.....c.cocvvee s s e, 593

¢ TAC Titles Affected
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25 TAC §8401.581-401.583, 401.587-401.590,
401.592, 401.593.......cccommcminreniecnerec s 141, 593
25 TAC §§402.1-402.5, 402.7-402.30................. 600
25 TAC §§402.1-402.44 . ... e 600

25 TAC §8402.51402.61 ........c.oocovvervnivivirenrennee
25 TAC §8402.51-402.67 ..........
25 TAC §§402.214-402.216
25 TAC §§402.241-402.249
25 TAC §§402.311-402.323 ......
25 TAC §§403.201-403.213
25 TAC §407.21 . et v e
25 TAC §8409.156, 409.166-409.173 ........ 387, 627
TITLE 28. INSURANCE
Part 1. Texas Department of Insurance
28 TAC §1414....ccover eceves e 346
28 TAC §1415. ..cc.. oo . ..347

28 TAC §7.1012 346

28 TAC §25. 718t ot v et e, 348
Part I1. Texas Workers’ Compensation Commission

28 TAC §1104.... . it s 2N

28 TAC §§110.102, 110.103. 110.105, 110.106
..271

28 TAC §160.1 . . 271
TITLE 30. ENVIRONMENTAL
QUALITY

Part 1. Texas Natural Resource Conservation Commis-
sion

30 TAC §§115 121, 115.122, 115.126, 115.127,

115.129... - ceeresmrnnisssennnnns 19
30 TAC §§115 140, 115.142-115.149.........ccccc.... 21
30 TAC §§l 15252, 115253, 115.255-115257,
115.259. . - i s 20
30 TAC §§115 421, 115422, 115429.............. .. 28
30 TAC §§115442, 115.443, 115445, 115.446,
IS 449. . i i .29
30 TAC §§115 600, 115610, 115.612-115.615,
115,617, 115619...cccc oo e 150

30 TAC §8115.612-115.615, 115.617, 115.619.. ..162

30 TAC §§117.103, 117105, 117.107, 117.109,
L7111, 117 113, 117015, 117117, 117.119, 117.121

30 TAC §§117.203, 117.205. 117207-117.209,
117.211, 117213, 117215, 117217, 117219, 117.221,
117.223 . e Ce e .38

30 TAC §8117 311, 117313, 117319, 117.321 52
30 TAC §§117.411, 117413, 117419, 117.421....53

30 TAC §§117510, 117520, 117530, 117.540,
TI7 560... oot oo i s et vt s 54

30 TAC §117.580.. e .56
30 TAC §§281 1,281 2,281 22, 281.30-281.32. . 184

30 TAC §§285.11-285.17..cvvevvrrrrrerrnrrrnrrrene 404
30 TAC §§285.101-285.109.........cccocerinl e 405
30 TAC §§290.101-290.106, 290.108-290.119.....469
30 TAC §291.76 ... 572
30 TAC §293.180................ e 83
30 TAC §§305.601-305.604 ...........cccoerererrrancnnne 56
30 TAC §§3252, 325.3, 3255, 325.6, 325.11,
325,15 e et e 162
30 TAC §334.2.....oiciiice e 491
30 TAC §§334.530-334.538........oevverrenriirrannnns 492
30 TAC §§335.9. 33513, 335.15 i 509
30 TAC §335.71 o 510
30 TAC §§336.1-336.6........ccccvcvmrrrerercirinens 121

TITLE 31. NATURAL
RESOURCES AND
CONSERVATION

Part V. School Land Board

3L TAC §9.7 e s 573

31 TAC §10.8 ..o e 573
Part X. Texas Water Development Board

31 TAC §353.14 ..ot et e 627

31 TAC §355.71, §355.73 .covvrvierreenee 259

31 TAC §§379.1-379.7 .o 627
Par¢ XIX. Texas Alternative Fuels Council

31 TAC §8655.1, 655.5, 655.10, 655.15, 655.20,
655.25, 655.30, 655.35, 65540, 655.45, 655.50, 655.55,
655.60, 655.65, 655.70, 655.75, 655.80, 655.85, 655.90,
655.95, 655.100, 655.105, 655.110 .......cooevvmmumrrnne, 628

TITLE 34. PUBLIC FINANCE
Part I. Comptroller of Public Accounts

34 TAC §3.94 .ooooooooeeeeeeeee oo sssaeoens 574
34 TAC §3.292 ..o sesssenses e 632
34 TAC 83310 oo 633

34 TAC §3.329
34 TAC §3.333
34 TAC §3.558
34 TAC §3.562
34 TAC §3.573
34 TAC §3.701
34 TAC §5.200
34 TAC §7.101

34 TAC §87.151-7.159 oo 79
34 TAC §§7.201-7.227 ...oosvvvnecerrrsrcs s 79
34 TAC §8§7.301-7.307 ...covricr e 79
34 TAC §§7.351-7.366.......ccnvumeimerrmrninnreeines 79
34 TAC §9.4026 ........ccoeviinviincrerieesecnaes 510
34 TAC §9.4031 ... 199

¢ TAC Titles Affected 18 TexReg 841



Part 1. Teacher Retirement System of Texas

34 TAC §25.67 ... nreenecesesesasnnneene 86

34 TAC §25.113 oo 86

34 TAC §8L1L e 86

34 TAC §4112 .o 86

34 TAC 8511 oo 87
Part IX. Texas Bond Review Board

34 TAC §190.3. §190.8 ... 634

TITLE 37. PUBLIC SAFETY AND
CORRECTIONS

Part Ill. Texas Youth Commission

37 TAC §85.21. §85.25..... oot 593
37 TAC §85.23, §85.29.....ccoererrrnrrcrnninen. 634
37 TAC 88540 ... ereerirrresieeee s 337
37 TAC 889.1 ..ot 338
37 TAC §913 .o rninncs s 87
37 TAC §9110 . e 87
37 TAC §§91.51, 9159, 91.63..........c.cceeen.... 582
37 TAC 89167 ..o | 584
37 TAC §91.69 ... 338
37 TAC §9LT5 ..o 339
37 TAC §9321 .ot 339
37 TAC §93.75 oo pereeeeeseereseaees 563
Part V. Board of Pardons and Paroles
37.TAC §§141.21-141.26, 141.29.........ccccee.... 57
37 TAC 81451 ..ot 58
37 TAC §1452 ... 58
37 TAC §1453 .. oo 59
37 TAC §8145.1-1453 e, 57
37 TAC §8§145.81-145.100............ccovvverrererrarerenne. 60
37 TAC §8§150.1-1509.....c.ccconirricrerirenirennes 60
37 TAC §15053, §150.57 oo v 61
37 TAC §159.L ..o 634
Part VI, Texas Department of Criminal Justice
37 TAC §152.12 .o v 585

TITLE 40. SOCIAL SERVICES
AND ASSISTANCE

Part 1. Texas Department of Human Services

40 TAC §4.1000 ........ccooovivrincriree i 88
40 TAC §§10.3416, 10.3424, 10.3427, 10.3438,
10.3446, 10.3462-10.3465 ...........cocovvvvrviriis e, 511

40 TAC §12.6, §12.23......... v 494
40 TAC $12.103 ... 348
40 TAC §19.1701, §19.1702...........ccccvvvirriennnn. 21
40 TAC §19.1807 ... 272, 340
40 TAC §27413.......cors e 341
40 TAC §27.719..c..cocvviie vt 88
40 TAC §§41.10141.113.....cininiinnine . 590
40 TAC §§43.22-43.25......ccoevrriiriiines 590
40 TAC §47.2914........ocvviiriinineisisenans 272
40 TAC §48.2707 ... 61
40 TAC §48.2804, §48.2811 ..........ccvvvvcvvnrrnene 512
40 TAC §48.3%03........cccovmmrimrriin e 272
40 TAC §53.404.........coonniviincrinrecnecnvinennnns 273
40 TAC §72.205.....cooiiriiei vt 513
40 TAC §90.4L ......novoririrceicns 88
40 TAC §90.42.........c.ovvcreircnricescinninnes 585
40 TAC §90.235....covviirvenciiemiciciinens 213
40 TAC §LOLI0.... s 88
40 TAC §§147.1, 147.2, 1474...............cceeeee... 349
40 TAC §14733 .. 349
40 TAC §154.2......cornicrecscnens 342
40 TAC §154.28........coorrcrccicr s 343
40 TAC §708.1-7084........ooccmiiecmircnirscnnens 117
40 TAC §700.316........c.connimienrrirnccninnne 343

Part 111. Texas Commission on Alcohol and Drug Abuse

40 TAC §§150.1-150.3, 1509, 150.10. 150.13,
150.16 oot 533

Part XVI. Interagency Council On Sex Offender Treat-
ment

40 TAC §§510.1-510.9....cccoovrcrsrssrrvrrrnen 260
40 TAC §§5102, 5103, 510.6-5109...............263
TITLE 43. TRANSPORTATION

Part 1. Texas Department of Transportation

43 TAC §§1.80-1.82, 1.84.........ccovvvirinns 89
43 TAC §1.83.itics vt 89
43 TAC §1.83, §1.85...c.cvccnceneicicens 89
43 TAC §25.1 . i 263
43 TAC §31.3 s 90
43 TAC 83111t i 90
43 TAC §31.36 et 90

¢ TAC Titles Affected
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1994 Publication Schedule for the Texas Register

Listed below are the deadline dates for the January-December 1994 issues of the Texas Register. Because of printing schedules, material received
after the deadline for an issue cannot be published until the next issue. Generally, deadlines for a Tuesday edition of the Texas Register are
Wednesday and Thursday of the week preceding publication, and deadlines for a Friday edition are Monday and Tuesday of the weak of
publication. No issues will be published on March 11, July 22, November 11, and November 29. An asterisk haside a publication date indicates that

the deadlines have been moved

because of state holidays.

FOR ISSUE PUBLISHED ON

ALL COPY EXCEPT NOTICES
OF OPEN MEETINGS BY 10
AM

ALL NOTICES OF OPEN
MEETINGS BY 10 AM.

1 Tuesday, January 4

2 Friday, January 7

Wednesday, December 29

Thursday, December 30

Monday, January 3

Tuesday, January 4

3 Tuesday, January 11

Wednesday, January 5

Thursday, January 6

4 Friday, January 14

§ Tuesday, January 18

Monday, January 10

Wednesday, January 12

Tuesday, January 11

Thursday, January 13

Friday, January 21

1993 ANNUAL INDEX

6 Tuesday, January 25

Wednesday, January 19

Thursday, January 20

7 Friday, January 28

Monday, January 24

Tuesday, January 2§

8 Tuesday, February 1

Wednesday, January 26

Thursday, January 27

9 Friday, February 4

Monday, January 31

Tuesday, February 1

“10 Tuesday, February 8

Wednesday, February 2

Thursday, February 3

' Friday, February 11

Monday, February 7

Tuesday, February 8

12 Tuesday, February 15

Wednesday, February 9

Thursday, February 10

13 Friday, February 18

Monday, February 14

Tuesday, February 15

14 Tuesday, February 22

Wednesday, February 16

Thursday, February 17

15 *Friday, February 25

Friday, February 18

Tuesday, February 22

18 Tuesday, March 1

Wednesday, February 23

Thursday, February 24

17 Friday, March 4

Monday, February 28

Tuesday, March 1

18 Tuesday, March 8

Wednesday, March 2

Thursday, March 3

Friday, March 11

NO ISSUE PUBLISHED

19 Tuesday, March 15

Wednesday, March 9

Thursday, March 10

20 Frday, March 18

Monday, March 14

Tuesday, March 15

21 Tuesday, March 23

Wednesday, March 16

Thursday, March 17

22 Frday, March 25

Monday, March 21

Tuesday, March 22

23 Tuesday, March 29

Wednesday, March 23

Thursday, March 24

24 Friday, April 1

27 Tuesday, April 12

Wednesday, Aprnl 6

Monday, March 28 Tuesday, March 29
25 Tuesday, Apnl 5 Wednesday, March 30 Thursday, March 31
26 Friday, April 8 Monday, April 4

Tuesday, Apnl 5
Thursday, April 7

iday, April 15

FIRST QUARTERLY INDEX

28 Tuesday, Apnl 19

Wednesday, April 13

Thursday, April 14




29 Friday, April 22

Monday, April 18

Tuesday, April 19

30 Tuesday, April 26

Wednesday, April 20

Thursday, April 21

31 Friday, April 29

Monday, April 25

Tuesday, April 26

32 Tuesday, May 3

Wedesday, Apnl 27

Thursday, April 28

L35 Friday, May 13

33 Friday, May 6 Monday, May 2 Tuesday, May 3
34 Tuesday, May 10 Wednesday, May 4 Thursday, May §
Monday, May 9 Tuesday, May 10

36 Tuesday, May 18

Wednesday, May 11

Thursday, May 12

37 Friday, May 20

Monday, May 16

Tuesday, May 17

38 Tuesday, May 24

Wednesday, May 18

Thursday, May 29

39 Friday, May 27

Monday, May 23

Tuesday, May 24

40 Tuesday, May 31

Wednesday, May 25

Thursday, May 26

41 °Friday, June 3 Friday, May 27 Tuesday, May 31
42 Tuesday, June 7 Wednesday, June 1 Thursday, June 2
43 Friday, June 10 Monday, June 6 Tuesday, June 7

44 Tuesday, June 14

Wednesday, June 8

Thursday, June 9

45 Frday, June 17

Monday, June 13

Tuesday, June 14

46 Tuesday, June 21

Wednesday, June 15

Thursday, June 16

47 Friday, June 24

Monday, June 20

Tuesday, June 21

48 Tuesday, June 28

Wednesday, June 22

Thursday, June 23

49 Friday, July 1

Monday, June 27

Tuesday, June 28

50 Tuesday, July 6

Wednesduy, June 29

Thursday, June 30

51 *Friday, July 8

Friday, July 1

Tuesday, July 5§

Tuesday, July 12

SECOND QUARTERLY
DEX

IN-

52 Friday, July 15

Monday, July 11

—

Tuesday, July 12

53 Tuesday. July 19

Wednesday, July 13

Thursday, July 14

Friday, July 22

NO ISSUE PUBLISHED

54 Tuesday, July 26

Wednesday, July 20

Thursday, July 21

55 Fnday, July 29

Monday, July 25

Tuesday, July 26

56 Tuesday, August 2

57 Frday, August 5

Wednesday, July 27

Monday, August 1

Thursday, July 28

Tuesday, August 2

58 Tuesday, August 9

Wednesday, August 3

Thursday, August 4

§9 Friday, August 12

Monday, August 8

Tuesday, August 9

60 Tuesday, August 16

Wednesday, August 10

Thursday, August 11

61 Frday, August 19

Monday, August 15

Tuesday, August 16

62 Tuesdayv, August 23

Wednesday, August 17

Thursday, August 18

63 Friday, August 26

Monday, August 22

Tuesday, August 23

64 Tuesday, August 30

Waednesday, August 24

Thursday, August 25

L65 Friday, September 2

Monday. August 29

66 Tuesday, September &

Wednesday, August 31

Tuesday, August 30

Thursday, Sepienber 1

67 *Frday, September 9
(o7 Freay. Seplemd

Frday, Sentemher 2

Tuesday, Sentamber R




68 Tuesday, September 13

Wednesday, September 7

Thursday, September 8

69 Friday, September 16

Monday, September 12

Tuesday, September 13

70 Tuesday, September 20

Wednesday, September 14

Thursday, September 15

71 Friday, September 23

Monday, September 19

Tuesday, September 20

72 Tuesday, September 27

Wednesday, September 21

Thwsday, September 22

73 Friday, September 30

Monday, September 26

Tuesday, Sepiember 27

74 Tuesday, October 4

75 Fnday, October 7

Wednesday, September 28 °

Monday, October 3

Thursday, September 29
Tuesday, October 4

Tuesday, October 11

THIRD QUARTERLY INDEX

76 Frday, October 14

Mcnday, October 10

Tuesday, October 11

77 Tuesday, October 18

Wednesday, Oclober 12

Thursday, October 13

78 Fnday, October 21

Monday, October 17

Tuesday, October 18

79 Tuesday, October 25

Wednesday, October 19

Thursday, October 20

r80 Frday, October 28

Monday, October 24

Tuesday, October 25

81 Tuesday, November 1

Wednesday, October 26

Thursday, October 27

82 Frday, November 4

Monday, October 31

'| Tuesday, November 1

83 Tuesday, November 8

Wednesday, November 2

Thursday, November 34

Friday, November 11

NO ISSUE PUBLISHED

84 Tuesday, November 15

Wednesday, November 9

Thursday, November 10

85 Fnday, November 18

Monday, November 14

Tuesday, November 15

86 Tuesday, November 22

‘Wednesday, Novmber 16

Thursday, November 17

87 Frday, November 25

Monday, November 21

Tuesday, November 22

Tuesday, November 29

NO ISSUE PUBLISHED

88 Frday, December 2

Monday, November 28

Tuesday, November 29

89 Tuesday, December 6

Wednesday, November 30

Thursday, December 1

90 Friday, December 9

Monday, December S

Tuesday, December 6

91 Tuesday, December 13

Wednesday, December 7

Thursday, December 8

92 Friday, December 16

Monday, December 12

Tuesday, December 13

93 Tuesday, December 20

Wednesday, December 14

Thursday, December 15

94 Frday, December 23

Monday, December 19

Tuesday, December 20

95 Tuesday, December 27

Wednesday, December 21

Thursday, December 22

96 "Frnday, December 30

Friday, December 23

Tuesday, December 27




Pleasc use this form to order a subscription to the Texas Register, to order a back issue, or
to indicate a change of address. Please specify the exact dates and quantities of the back
issues required. Each copy is $7 including postage. You may use your Mastercard or Visa. All
purchases made by credit card will be subject to an additional 2.1% service charge. Return
this form to the Texas Register, P.O. Box 13824, Austin, TX 78711-3824 or for more infor-
mation, call (512) 463-5561.

'J Change of Address -J New Subscription
J Back Issue Q@ 1 year -Printed - $95.
Quantity Q 6 month - Printed - $75.

Volume ___, Issue # Q 1 year - Electronic - $90.

3 6 month - Electronic - $70.
d3-1/2"ord 5-1/4" diskette

NAME

ORGANIZATION

ADDRESS

CITY, ST, ZIP

Customer ID Number/Subscription Number
(If Applicable)

Q Bill me { Payment Enclosed

MasterCard/Visa Number

Expiration Date Signature

Please make cliecks payable to the Secretary of State. Subscripuon fees are not refundable.
Do not use this formn to renew subscrptions.

Second Class Postage
PAID

Austin, Texas
and additional entry offices
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